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Social Security Administration § 404.1405 

of your wages and self-employment in-
come; 

(b) To determine entitlement to, or 
the amount of, any survivor monthly 
benefit or any lump-sum death pay-
ment on the basis of your wages and 
self-employment income provided you 
did not have a ‘‘current connection’’ 
with the railroad industry, as defined 
in section 1(o) of the Railroad Retire-
ment Act of 1974, as amended, (45 
U.S.C. 231(o)), at the time of your 
death; (in such cases, survivor benefits 
are not payable under the Railroad Re-
tirement Act); 

(c) To determine entitlement to a pe-
riod of disability (see subpart B of this 
part) on the basis of your wages and 
self-employment income; or 

(d) To apply the provisions of section 
203 of the Social Security Act con-
cerning deductions from benefits under 
the annual earnings test (see subpart E 
of this part). 

[69 FR 5693, Feb. 6, 2004] 

§ 404.1404 Effective date of coverage of 
railroad services under the act. 

Coverage under the act of services 
performed after 1936 by an individual in 
the railroad industry is effective as fol-
lows: 

(a) The provisions of paragraphs (a) 
and (b) of § 404.1402 insofar as they re-
late to survivor monthly benefits are 
effective for months after December 
1946 and insofar as they relate to lump- 
sum death payments are effective with 
respect to deaths after 1946; 

(b) The provisions of paragraph (a) of 
§ 404.1402 insofar as they relate to old- 
age insurance benefits or monthly ben-
efits of dependents of old-age insurance 
beneficiaries are effective November 1, 
1951; insofar as they relate to disability 
insurance benefits are effective for 
months after June 1957; and insofar as 
they relate to monthly benefits for de-
pendents of disability insurance bene-
ficiaries are effective for months after 
August 1958; 

(c) The provisions of paragraph (c) of 
§ 404.1402 are effective for benefits for 
months after June 1955; and 

(d) The provisions of paragraph (d) of 
§ 404.1402 are effective November 1, 1951. 

[25 FR 5182, June 10, 1960] 

§ 404.1405 If you have been considered 
a non-vested worker, what are the 
situations when your railroad in-
dustry work will not be covered 
under Social Security? 

(a) Awards by the Railroad Retirement 
Board prior to October 30, 1951. The pro-
visions of § 404.1402(a) shall not apply 
with respect to the wages and self-em-
ployment income of an individual if, 
prior to October 30, 1951, the Railroad 
Retirement Board has awarded under 
the Railroad Retirement Act a retire-
ment annuity to such individual or a 
survivor annuity with respect to the 
death of such individual and such re-
tirement or survivor annuity, as the 
case may be, was payable at the time 
an application for benefits is filed 
under the Social Security Act on the 
basis of the wages and self-employment 
income of such individual. A pension 
payable under section 6 of the Railroad 
Retirement Act of 1937 as in effect 
prior to the Railroad Retirement Act 
of 1974, or an annuity paid in a lump 
sum equal to its commuted value under 
section 3(i) of the Railroad Retirement 
Act in effect prior to the Social Secu-
rity Act of October 30, 1951, is not a 
‘‘retirement or survivor annuity’’ for 
the purpose of this paragraph. 

(b) You continue to work in the railroad 
industry after establishing entitlement to 
old-age insurance benefits under section 
202(a) of the Social Security Act. If your 
service in the railroad industry is used 
to establish your entitlement to, or to 
determine the amount of, your old-age 
insurance benefits under section 202(a) 
of the Social Security Act, but you be-
come vested after the effective date of 
your benefits, your railroad service 
will no longer be deemed to be in ‘‘em-
ployment’’ as defined in section 210 of 
the Act. Your benefits and any benefits 
payable to your spouse or child under 
section 202(b), (c), or (d) of the Act will 
be terminated with the month pre-
ceding the month in which you become 
a vested worker. However, if you re-
main insured (see subpart B of this 
part) without the use of your railroad 
compensation, your benefits will in-
stead be recalculated without using 
your railroad compensation. The recal-
culated benefits will be payable begin-
ning with the month in which you be-
come a vested worker. Any monthly 
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benefits paid prior to the month you 
become a vested worker are deemed to 
be correct payments. 

[18 FR 8694, Dec. 24, 1953, as amended at 25 
FR 5182, June 10, 1960; 42 FR 18273, Apr. 6, 
1977; 69 FR 5693, Feb. 6, 2004] 

§ 404.1406 Eligibility to railroad retire-
ment benefits as a bar to payment 
of social security benefits. 

Notwithstanding the fact that, pursu-
ant to the preceding provisions of this 
subpart, services rendered by an indi-
vidual in the railroad industry are in 
employment, no lump-sum death pay-
ment or survivor monthly benefits 
shall be paid (except as provided in 
§ 404.1407) under the regulations in this 
part on the basis of such individual’s 
wages and self-employment income if 
any person, upon filing application 
therefor, would be entitled to an annu-
ity under section 2 of the Railroad Re-
tirement Act of 1974 or a lump-sum 
payment under section 6(b) of such Act 
with respect to the death of that indi-
vidual; or for periods prior to 1975, 
would have been entitled to an annuity 
under section 5 or a lump-sum payment 
under section 5(f)(1) of the Railroad Re-
tirement Act of 1937 with respect to the 
death of that individual. 

[42 FR 18273, Apr. 6, 1977] 

§ 404.1407 When railroad retirement 
benefits do not bar payment of so-
cial security benefits. 

The provisions of § 404.1406 shall not 
operate if: 

(a) The survivor is, or upon filing ap-
plication would be, entitled to a 
monthly benefit with respect to the 
death of an insured individual for a 
month prior to January 1947, if such 
monthly benefit is greater in amount 
than the survivor annuity payable to 
such survivor after 1946 under the Rail-
road Retirement Act; or 

(b) The residual lump-sum payment 
provided by section 6(c) of the Railroad 
Retirement Act of 1974 (or section 
5(f)(2) of the Railroad Retirement Act 
of 1937 prior to the 1974 Act) with re-
spect to the death of an insured indi-
vidual is paid by the Railroad Retire-
ment Board pursuant to an irrevocable 
election filed with the Board by the 
widow, widower, or parent of such indi-
vidual to waive all future annuities or 

benefits based on the combined record 
of earnings and compensation to which 
such widow, widower or parent might 
become entitled, but only to the extent 
that widow’s, widower’s or parent’s 
benefits may be payable under the reg-
ulations of this part to such widow, 
widower or parent, as the case may be, 
solely on the basis of the wages and 
self-employment income of such de-
ceased individual and without regard 
to any compensation which may be 
treated as wages pursuant to § 404.1408. 

[42 FR 18273, Apr. 6, 1977] 

§ 404.1408 Compensation to be treated 
as wages. 

(a) General. Where pursuant to the 
preceding provisions of this subpart, 
services rendered by an individual in 
the railroad industry are considered to 
be employment as defined in section 
210 of the Social Security Act (see 
§ 404.1027 of this part). Thus, any com-
pensation (as defined in section 1(h) of 
the Railroad Retirement Act of 1974 or 
prior to the 1974 Act, section 1(h) of the 
Railroad Retirement Act of 1937) re-
ceived by such individual for such serv-
ices shall constitute wages, provided 
that the provisions of § 404.1406 do not 
operate to bar the payments of benefits 
under title II of the Social Security 
Act. 

(b) Military service exception. An ex-
ception to paragraph (a) of this section 
applies to any compensation attrib-
utable as having been paid during any 
month on account of military service 
creditable under section 1 of the Rail-
road Retirement Act of 1974 (or section 
4 of the Railroad Retirement Act of 
1937 prior to the 1974 Act). Such com-
pensation shall not constitute wages 
for purposes of title II of the Social Se-
curity Act if, based on such services, 
wages are deemed to have been paid to 
such individual during such month 
under the provisions described in 
§§ 404.1350 through 404.1352 of this part. 

[65 FR 16813, Mar. 30, 2000] 

§ 404.1409 Purposes of using com-
pensation. 

Compensation which is treated as 
wages under § 404.1408 shall be used, to-
gether with wages (see subpart K of 
this part) and self-employment income 
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