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Federal savings association’s most re-
cent quarterly [regulatory report]), 
equal to: 

(i) 10 percent or more of quarter-end 
total assets as reported on the most re-
cent quarterly [Call Report or FR Y– 
9C]; or 

(ii) $1 billion or more. 
(2) The OCC may apply this subpart 

to any national bank or Federal sav-
ings association if the OCC deems it 
necessary or appropriate because of the 
level of market risk of the national 
bank or Federal savings association or 
to ensure safe and sound banking prac-
tices. 

(3) The OCC may exclude a national 
bank or Federal savings association 
that meets the criteria of paragraph 
(b)(1) of this section from application 
of this subpart if the OCC determines 
that the exclusion is appropriate based 
on the level of market risk of the na-
tional bank or Federal savings associa-
tion and is consistent with safe and 
sound banking practices. 

(c) Reservation of authority (1) The 
OCC may require a national bank or 
Federal savings association to hold an 
amount of capital greater than other-
wise required under this subpart if the 
OCC determines that the national 
bank’s or Federal savings association’s 
capital requirement for market risk as 
calculated under this subpart is not 
commensurate with the market risk of 
the national bank’s or Federal savings 
association’s covered positions. In 
making determinations under para-
graphs (c)(1) through (c)(3) of this sec-
tion, the OCC will apply notice and re-
sponse procedures generally in the 
same manner as the notice and re-
sponse procedures set forth in 12 CFR 
3.404. 

(2) If the OCC determines that the 
risk-based capital requirement cal-
culated under this subpart by the na-
tional bank or Federal savings associa-
tion for one or more covered positions 
or portfolios of covered positions is not 
commensurate with the risks associ-
ated with those positions or portfolios, 
the OCC may require the national bank 
or Federal savings association to as-
sign a different risk-based capital re-
quirement to the positions or port-
folios that more accurately reflects the 
risk of the positions or portfolios. 

(3) The OCC may also require a na-
tional bank or Federal savings associa-
tion to calculate risk-based capital re-
quirements for specific positions or 
portfolios under this subpart, or under 
subpart D or subpart E of this part, as 
appropriate, to more accurately reflect 
the risks of the positions. 

(4) Nothing in this subpart limits the 
authority of the OCC under any other 
provision of law or regulation to take 
supervisory or enforcement action, in-
cluding action to address unsafe or un-
sound practices or conditions, deficient 
capital levels, or violations of law. 

[78 FR 62157, 62273, 62274, Oct. 11, 2013] 

§ 3.202 Definitions. 

(a) Terms set forth in § ???.2 and used 
in this subpart have the definitions as-
signed thereto in § 3.2. 

(b) For the purposes of this subpart, 
the following terms are defined as fol-
lows: 

Backtesting means the comparison of 
a national bank’s or Federal savings 
association’s internal estimates with 
actual outcomes during a sample pe-
riod not used in model development. 
For purposes of this subpart, 
backtesting is one form of out-of-sam-
ple testing. 

Commodity position means a position 
for which price risk arises from 
changes in the price of a commodity. 

Corporate debt position means a debt 
position that is an exposure to a com-
pany that is not a sovereign entity, the 
Bank for International Settlements, 
the European Central Bank, the Euro-
pean Commission, the International 
Monetary Fund, a multilateral devel-
opment bank, a depository institution, 
a foreign bank, a credit union, a public 
sector entity, a GSE, or a 
securitization. 

Correlation trading position means: 
(1) A securitization position for 

which all or substantially all of the 
value of the underlying exposures is 
based on the credit quality of a single 
company for which a two-way market 
exists, or on commonly traded indices 
based on such exposures for which a 
two-way market exists on the indices; 
or 

(2) A position that is not a 
securitization position and that hedges 
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27 Securities subject to repurchase and 
lending agreements are included as if they 
are still owned by the lender. 

28 A position that hedges a trading position 
must be within the scope of the bank’s hedg-
ing strategy as described in paragraph (a)(2) 
of section 203 of this subpart. 

a position described in paragraph (1) of 
this definition; and 

(3) A correlation trading position 
does not include: 

(i) A resecuritization position; 
(ii) A derivative of a securitization 

position that does not provide a pro 
rata share in the proceeds of a 
securitization tranche; or 

(iii) A securitization position for 
which the underlying assets or ref-
erence exposures are retail exposures, 
residential mortgage exposures, or 
commercial mortgage exposures. 

Covered position means the following 
positions: 

(1) A trading asset or trading liabil-
ity (whether on- or off-balance sheet),27 
as reported on Call Report, that meets 
the following conditions: 

(i) The position is a trading position 
or hedges another covered position; 28 
and 

(ii) The position is free of any restric-
tive covenants on its tradability or the 
national bank or Federal savings asso-
ciation is able to hedge the material 
risk elements of the position in a two- 
way market; 

(2) A foreign exchange or commodity 
position, regardless of whether the po-
sition is a trading asset or trading li-
ability (excluding any structural for-
eign currency positions that the na-
tional bank or Federal savings associa-
tion chooses to exclude with prior su-
pervisory approval); and 

(3) Notwithstanding paragraphs (1) 
and (2) of this definition, a covered po-
sition does not include: 

(i) An intangible asset, including any 
servicing asset; 

(ii) Any hedge of a trading position 
that the OCC determines to be outside 
the scope of the national bank’s or 
Federal savings association’s hedging 
strategy required in paragraph (a)(2) of 
§ 3.203; 

(iii) Any position that, in form or 
substance, acts as a liquidity facility 
that provides support to asset-backed 
commercial paper; 

(iv) A credit derivative the national 
bank or Federal savings association 
recognizes as a guarantee for risk- 
weighted asset amount calculation pur-
poses under subpart D or subpart E of 
this part; 

(v) Any position that is recognized as 
a credit valuation adjustment hedge 
under § 3.132(e)(5) or § 3.132(e)(6), except 
as provided in § 3.132(e)(6)(vii); 

(vi) Any equity position that is not 
publicly traded, other than a derivative 
that references a publicly traded eq-
uity and other than a position in an in-
vestment company as defined in and 
registered with the SEC under the In-
vestment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), provided that all 
the underlying equities held by the in-
vestment company are publicly traded; 

(vii) Any equity position that is not 
publicly traded, other than a derivative 
that references a publicly traded eq-
uity and other than a position in an en-
tity not domiciled in the United States 
(or a political subdivision thereof) that 
is supervised and regulated in a man-
ner similar to entities described in 
paragraph (3)(vi) of this definition; 

(viii) Any position a national bank or 
Federal savings association holds with 
the intent to securitize; or 

(ix) Any direct real estate holding. 
Debt position means a covered posi-

tion that is not a securitization posi-
tion or a correlation trading position 
and that has a value that reacts pri-
marily to changes in interest rates or 
credit spreads. 

Default by a sovereign entity has the 
same meaning as the term sovereign 
default under § 3.2. 

Equity position means a covered posi-
tion that is not a securitization posi-
tion or a correlation trading position 
and that has a value that reacts pri-
marily to changes in equity prices. 

Event risk means the risk of loss on 
equity or hybrid equity positions as a 
result of a financial event, such as the 
announcement or occurrence of a com-
pany merger, acquisition, spin-off, or 
dissolution. 

Foreign exchange position means a po-
sition for which price risk arises from 
changes in foreign exchange rates. 

General market risk means the risk of 
loss that could result from broad mar-
ket movements, such as changes in the 
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general level of interest rates, credit 
spreads, equity prices, foreign ex-
change rates, or commodity prices. 

Hedge means a position or positions 
that offset all, or substantially all, of 
one or more material risk factors of 
another position. 

Idiosyncratic risk means the risk of 
loss in the value of a position that 
arises from changes in risk factors 
unique to that position. 

Incremental risk means the default 
risk and credit migration risk of a po-
sition. Default risk means the risk of 
loss on a position that could result 
from the failure of an obligor to make 
timely payments of principal or inter-
est on its debt obligation, and the risk 
of loss that could result from bank-
ruptcy, insolvency, or similar pro-
ceeding. Credit migration risk means 
the price risk that arises from signifi-
cant changes in the underlying credit 
quality of the position. 

Market risk means the risk of loss on 
a position that could result from move-
ments in market prices. 

Resecuritization position means a cov-
ered position that is: 

(1) An on- or off-balance sheet expo-
sure to a resecuritization; or 

(2) An exposure that directly or indi-
rectly references a resecuritization ex-
posure in paragraph (1) of this defini-
tion. 

Securitization means a transaction in 
which: 

(1) All or a portion of the credit risk 
of one or more underlying exposures is 
transferred to one or more third par-
ties; 

(2) The credit risk associated with 
the underlying exposures has been sep-
arated into at least two tranches that 
reflect different levels of seniority; 

(3) Performance of the securitization 
exposures depends upon the perform-
ance of the underlying exposures; 

(4) All or substantially all of the un-
derlying exposures are financial expo-
sures (such as loans, commitments, 
credit derivatives, guarantees, receiv-
ables, asset-backed securities, mort-
gage-backed securities, other debt se-
curities, or equity securities); 

(5) For non-synthetic securitizations, 
the underlying exposures are not 
owned by an operating company; 

(6) The underlying exposures are not 
owned by a small business investment 
company described in section 302 of the 
Small Business Investment Act; 

(7) The underlying exposures are not 
owned by a firm an investment in 
which qualifies as a community devel-
opment investment under section 
24(Eleventh) of the National Bank Act; 

(8) The OCC may determine that a 
transaction in which the underlying 
exposures are owned by an investment 
firm that exercises substantially unfet-
tered control over the size and com-
position of its assets, liabilities, and 
off-balance sheet exposures is not a 
securitization based on the trans-
action’s leverage, risk profile, or eco-
nomic substance; 

(9) The OCC may deem an exposure to 
a transaction that meets the definition 
of a securitization, notwithstanding 
paragraph (5), (6), or (7) of this defini-
tion, to be a securitization based on 
the transaction’s leverage, risk profile, 
or economic substance; and 

(10) The transaction is not: 
(i) An investment fund; 
(ii) A collective investment fund (as 

defined in [12 CFR 208.34 (Board), 12 
CFR 9.18 (OCC)]); 

(iii) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of ERISA, a ‘‘governmental 
plan’’ (as defined in 29 U.S.C. 1002(32)) 
that complies with the tax deferral 
qualification requirements provided in 
the Internal Revenue Code, or any 
similar employee benefit plan estab-
lished under the laws of a foreign juris-
diction; or 

(iv) Registered with the SEC under 
the Investment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.) or foreign equiva-
lents thereof. 

Securitization position means a cov-
ered position that is: 

(1) An on-balance sheet or off-balance 
sheet credit exposure (including credit- 
enhancing representations and warran-
ties) that arises from a securitization 
(including a resecuritization); or 

(2) An exposure that directly or indi-
rectly references a securitization expo-
sure described in paragraph (1) of this 
definition. 

Sovereign debt position means a direct 
exposure to a sovereign entity. 
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Specific risk means the risk of loss on 
a position that could result from fac-
tors other than broad market move-
ments and includes event risk, default 
risk, and idiosyncratic risk. 

Structural position in a foreign cur-
rency means a position that is not a 
trading position and that is: 

(1) Subordinated debt, equity, or mi-
nority interest in a consolidated sub-
sidiary that is denominated in a for-
eign currency; 

(2) Capital assigned to foreign 
branches that is denominated in a for-
eign currency; 

(3) A position related to an uncon-
solidated subsidiary or another item 
that is denominated in a foreign cur-
rency and that is deducted from the na-
tional bank’s or Federal savings asso-
ciation’s tier 1 or tier 2 capital; or 

(4) A position designed to hedge a na-
tional bank’s or Federal savings asso-
ciation’s capital ratios or earnings 
against the effect on paragraphs (1), (2), 
or (3) of this definition of adverse ex-
change rate movements. 

Term repo-style transaction means a 
repo-style transaction that has an 
original maturity in excess of one busi-
ness day. 

Trading position means a position 
that is held by the national bank or 
Federal savings association for the pur-
pose of short-term resale or with the 
intent of benefiting from actual or ex-
pected short-term price movements, or 
to lock in arbitrage profits. 

Two-way market means a market 
where there are independent bona fide 
offers to buy and sell so that a price 
reasonably related to the last sales 
price or current bona fide competitive 
bid and offer quotations can be deter-
mined within one day and settled at 
that price within a relatively short 
time frame conforming to trade cus-
tom. 

Value-at-Risk (VaR) means the esti-
mate of the maximum amount that the 
value of one or more positions could 
decline due to market price or rate 
movements during a fixed holding pe-
riod within a stated confidence inter-
val. 

§ 3.203 Requirements for application 
of this subpart F. 

(a) Trading positions—(1) Identification 
of trading positions. A national bank or 
Federal savings association must have 
clearly defined policies and procedures 
for determining which of its trading as-
sets and trading liabilities are trading 
positions and which of its trading posi-
tions are correlation trading positions. 
These policies and procedures must 
take into account: 

(i) The extent to which a position, or 
a hedge of its material risks, can be 
marked-to-market daily by reference 
to a two-way market; and 

(ii) Possible impairments to the li-
quidity of a position or its hedge. 

(2) Trading and hedging strategies. A 
national bank or Federal savings asso-
ciation must have clearly defined trad-
ing and hedging strategies for its trad-
ing positions that are approved by sen-
ior management of the national bank 
or Federal savings association. 

(i) The trading strategy must articu-
late the expected holding period of, and 
the market risk associated with, each 
portfolio of trading positions. 

(ii) The hedging strategy must ar-
ticulate for each portfolio of trading 
positions the level of market risk the 
national bank or Federal savings asso-
ciation is willing to accept and must 
detail the instruments, techniques, and 
strategies the national bank or Federal 
savings association will use to hedge 
the risk of the portfolio. 

(b) Management of covered positions— 
(1) Active management. A national bank 
or Federal savings association must 
have clearly defined policies and proce-
dures for actively managing all covered 
positions. At a minimum, these poli-
cies and procedures must require: 

(i) Marking positions to market or to 
model on a daily basis; 

(ii) Daily assessment of the national 
bank’s or Federal savings association’s 
ability to hedge position and portfolio 
risks, and of the extent of market li-
quidity; 

(iii) Establishment and daily moni-
toring of limits on positions by a risk 
control unit independent of the trading 
business unit; 

(iv) Daily monitoring by senior man-
agement of information described in 
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