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basis (with a variance in severance ben-
efits relating to any criterion of plus or 
minus ten percent) to groups of em-
ployees consisting of not less than the 
lesser of 33 percent of employees or 
1,000 employees. 

(k) Payment means: 
(1) Any direct or indirect transfer of 

any funds or any asset; 
(2) Any forgiveness of any debt or 

other obligation; 
(3) The conferring of any benefit, in-

cluding but not limited to stock op-
tions and stock appreciation rights; 
and 

(4) Any segregation of any funds or 
assets, the establishment or funding of 
any trust or the purchase of or ar-
rangement for any letter of credit or 
other instrument, for the purpose of 
making, or pursuant to any agreement 
to make, any payment on or after the 
date on which such funds or assets are 
segregated, or at the time of or after 
such trust is established or letter of 
credit or other instrument is made 
available, without regard to whether 
the obligation to make such payment 
is contingent on: 

(i) The determination, after such 
date, of the liability for the payment of 
such amount; or 

(ii) The liquidation, after such date, 
of the amount of such payment. 

(l) Prohibited indemnification payment. 
(1) The term prohibited indemnification 
payment means any payment (or any 
agreement or arrangement to make 
any payment) by any insured deposi-
tory institution or an affiliated deposi-
tory institution holding company for 
the benefit of any person who is or was 
an IAP of such insured depository in-
stitution or holding company, to pay 
or reimburse such person for any civil 
money penalty or judgment resulting 
from any administrative or civil action 
instituted by any federal banking agen-
cy, or any other liability or legal ex-
pense with regard to any administra-
tive proceeding or civil action insti-
tuted by any federal banking agency 
which results in a final order or settle-
ment pursuant to which such person: 

(i) Is assessed a civil money penalty; 
(ii) Is removed from office or prohib-

ited from participating in the conduct 
of the affairs of the insured depository 
institution; or 

(iii) Is required to cease and desist 
from or take any affirmative action de-
scribed in section 8(b) of the Act with 
respect to such institution. 

(2) Exceptions. (i) The term prohibited 
indemnification payment shall not in-
clude any reasonable payment by an 
insured depository institution or de-
pository institution holding company 
which is used to purchase any commer-
cial insurance policy or fidelity bond, 
provided that such insurance policy or 
bond shall not be used to pay or reim-
burse an IAP for the cost of any judg-
ment or civil money penalty assessed 
against such person in an administra-
tive proceeding or civil action com-
menced by any federal banking agency, 
but may pay any legal or professional 
expenses incurred in connection with 
such proceeding or action or the 
amount of any restitution to the in-
sured depository institution, deposi-
tory institution holding company or 
receiver. 

(ii) The term prohibited indemnifica-
tion payment shall not include any rea-
sonable payment by an insured deposi-
tory institution or depository institu-
tion holding company that represents 
partial indemnification for legal or 
professional expenses specifically at-
tributable to particular charges for 
which there has been a formal and final 
adjudication or finding in connection 
with a settlement that the IAP has not 
violated certain banking laws or regu-
lations or has not engaged in certain 
unsafe or unsound banking practices or 
breaches of fiduciary duty, unless the 
administrative action or civil pro-
ceeding has resulted in a final prohibi-
tion order against the IAP. 

[61 FR 5930, Feb. 15, 1996, as amended at 68 
FR 50461, Aug. 21, 2003] 

§ 359.2 Golden parachute payments 
prohibited. 

No insured depository institution or 
depository institution holding com-
pany shall make or agree to make any 
golden parachute payment, except as 
provided in this part. 

§ 359.3 Prohibited indemnification 
payments. 

No insured depository institution or 
depository institution holding com-
pany shall make or agree to make any 
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