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Internal Revenue Service, Treasury § 1.31–2 

under subchapter D, chapter 9 of the 
Internal Revenue Code of 1939) is allow-
able as a credit against the tax im-
posed by Subtitle A of the Internal 
Revenue Code of 1954, upon the recipi-
ent of the income. If the tax has actu-
ally been withheld at the source, credit 
or refund shall be made to the recipient 
of the income even though such tax has 
not been paid over to the Government 
by the employer. For the purpose of 
the credit, the recipient of the income 
is the person subject to tax imposed 
under Subtitle A upon the wages from 
which the tax was withheld. For in-
stance, if a husband and wife domiciled 
in a State recognized as a community 
property State for Federal tax purposes 
make separate returns, each reporting 
for income tax purposes one- half of the 
wages received by the husband, each 
spouse is entitled to one-half of the 
credit allowable for the tax withheld at 
source with respect to such wages. 

(b) The tax withheld during any cal-
endar year shall be allowed as a credit 
against the tax imposed by Subtitle A 
for the taxable year of the recipient of 
the income which begins in that cal-
endar year. If such recipient has more 
than one taxable year beginning in 
that calendar year, the credit shall be 
allowed against the tax for the last 
taxable year so beginning. 

§ 1.31–2 Credit for ‘‘special refunds’’ of 
employee social security tax. 

(a) In general. (1) In the case of an 
employee receiving wages from more 
than one employer during the calendar 
year, amounts may be deducted and 
withheld as employee social security 
tax with respect to more than $3,600 of 
wages received during the calendar 
year 1954, and with respect to more 
than $4,200 of wages received during a 
calendar year after 1954. For example, 
employee social security tax may be 
deducted and withheld on $5,000 of 
wages received by an employee during 
a particular calendar year if the em-
ployee is paid wages in such year in the 
amount of $3,000 by one employer and 
in the amount of $2,000 by another em-
ployer. Section 6413(c) (as amended by 
section 202 of the Social Security 
Amendments of 1954 (68 Stat. 1089)), 
permits, under certain conditions, a so- 
called ‘‘special refund’’ of the amount 

of employee social security tax de-
ducted and withheld with respect to 
wages paid to an employee in a cal-
endar year after 1954 in excess of $4,200 
($3,600 for the calendar year 1954) by 
reason of the employee receiving wages 
from more than one employer during 
the calendar year. For provisions relat-
ing to the imposition of the employee 
tax and the limitation on wages, see 
with respect to the calendar year 1954, 
sections 1400 and 1426(a)(1) of the Inter-
nal Revenue Code of 1939 and, with re-
spect to calendar years after 1954, sec-
tions 3101 and 3121(a)(1) of the Internal 
Revenue Code of 1954, as amended by 
sections 208(b) and 204(a), respectively, 
of the Social Security Amendments of 
1954 (68 Stat. 1094, 1091). 

(2) An employee who is entitled to a 
special refund of employee tax with re-
spect to wages received during a cal-
endar year and who is also required to 
file an income tax return for such cal-
endar year (or for his last taxable year 
beginning in such calendar year) may 
obtain the benefits of such special re-
fund only by claiming credit for such 
special refund in the same manner as if 
such special refund were an amount de-
ducted and withheld as income tax at 
the source. For provisions for claiming 
special refunds for 1955 and subsequent 
years in the case of employees not re-
quired to file income tax returns, see 
section 6413(c) and the regulations 
thereunder. For provisions relating to 
such refunds for 1954, see 26 CFR (1939) 
408.802 (regulations 128). 

(3) The amount of the special refund 
allowed as a credit shall be considered 
as an amount deducted and withheld as 
income tax at the source under chapter 
24 of the Internal Revenue Code of 1954 
(or, in the case of a special refund for 
1954, subchapter D, chapter 9 of the In-
ternal Revenue Code of 1939). If the 
amount of such special refund when 
added to amounts deducted and with-
held as income tax exceeds the taxes 
imposed by subtitle A of the Internal 
Revenue Code of 1954, the amount of 
the excess constitutes an overpayment 
of income tax under Subtitle A, and in-
terest on such overpayment is allowed 
to the extent provided under section 
6611 upon an overpayment of income 
tax resulting from a credit for income 
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tax withheld at source. See section 
6401(b). 

(b) Federal and State employees and 
employees of certain foreign corporations. 
The provisions of this section shall 
apply to the amount of a special refund 
allowable to an employee of a Federal 
agency or a wholly owned instrumen-
tality of the United States, to the 
amount of a special refund allowable to 
an employee of any State or political 
subdivision thereof (or any instrumen-
tality of any one or more of the fore-
going), and to the amount of a special 
refund allowable to employees of cer-
tain foreign corporations. See, with re-
spect to such special refunds for 1954, 
section 1401(d)(4) of the Internal Rev-
enue Code of 1939, and with respect to 
such special refunds for 1955 and subse-
quent years, section 6413(c)(2) of the In-
ternal Revenue Code of 1954, as amend-
ed by section 202 of the Social Security 
amendments of 1954. 

§ 1.32–2 Earned income credit for tax-
able years beginning after Decem-
ber 31, 1978. 

(a) [Reserved] 
(b) Limitations. (1) [Reserved] 
(2) Married individuals. No credit is al-

lowed by section 32 in the case of an el-
igible individual who is married (with-
in the meaning of section 7703 and the 
regulations thereunder) unless the in-
dividual and spouse file a single return 
jointly (a joint return) for the taxable 
year (see section 6013 and the regula-
tions thereunder relating to joint re-
turns of income tax by husband and 
wife). The requirements of the pre-
ceding sentence do not apply to an eli-
gible individual who is not considered 
as married under section 7703(b) and 
the regulations thereunder (relating to 
certain married individuals living 
apart). 

(3) Length of taxable year. No credit is 
allowed by section 32 in the case of a 
taxable year covering a period of less 
than 12 months. However, the rule of 
the preceding sentence does not apply 
to a taxable year closed by reason of 
the death of the eligible individual. 

(c) Definitions. (1) [Reserved] 
(2) Earned income. For purposes of 

this section, earned income is com-
puted without regard to any commu-
nity property laws which may other-

wise be applicable. Earned income is 
reduced by any net loss in earnings 
from self-employment. Earned income 
does not include amounts received as a 
pension, an annuity, unemployment 
compensation, or workmen’s com-
pensation, or an amount to which sec-
tion 871(a) and the regulations there-
under apply (relating to income of non-
resident alien individuals not con-
nected with United States business). 

(d) [Reserved] 
(e) Coordination of credit with advance 

payments—(1) Recapture of excess ad-
vance payments. If any advance pay-
ment of earned income credit under 
section 3507 is made to an individual by 
an employer during any calendar year, 
then the total amount of these advance 
payments to the individual in that cal-
endar year is treated as an additional 
amount of tax imposed (by chapter 1 of 
the Code) upon the individual on the 
tax return for the individual’s last tax-
able year beginning in that calendar 
year. 

(2) Reconciliation of payments ad-
vanced and credit allowed. Any addi-
tional amount of tax under paragraph 
(e)(1) of this section is not treated as a 
tax imposed by chapter 1 of the Inter-
nal Revenue Code for purposes of deter-
mining the amount of any credit (other 
than the earned income credit) allow-
able under part IV, subchapter A, chap-
ter 1 of the Internal Revenue Code. 

[T.D. 7683, 45 FR 16175, Mar. 13, 1980. Redesig-
nated by T.D. 8448, 57 FR 54923, Nov. 23, 1992; 
T.D. 9045, 68 FR 10656, Mar. 6, 2003] 

§ 1.32–3 Eligibility requirements after 
denial of the earned income credit. 

(a) In general. A taxpayer who has 
been denied the earned income credit 
(EIC), in whole or in part, as a result of 
the deficiency procedures under sub-
chapter B of chapter 63 (deficiency pro-
cedures) is ineligible to file a return 
claiming the EIC subsequent to the de-
nial until the taxpayer demonstrates 
eligibility for the EIC in accordance 
with paragraph (c) of this section. If a 
taxpayer demonstrates eligibility for a 
taxable year in accordance with para-
graph (c) of this section, the taxpayer 
need not comply with those require-
ments for any subsequent taxable year 
unless the Service again denies the EIC 
as a result of the deficiency procedures. 
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