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Department of Justice § 115.118 

agency is not required to take actions 
that it can demonstrate would result in 
a fundamental alteration in the nature 
of a service, program, or activity, or in 
undue financial and administrative 
burdens, as those terms are used in reg-
ulations promulgated under title II of 
the Americans With Disabilities Act, 28 
CFR 35.164. 

(b) The agency shall take reasonable 
steps to ensure meaningful access to 
all aspects of the agency’s efforts to 
prevent, detect, and respond to sexual 
abuse and sexual harassment to detain-
ees who are limited English proficient, 
including steps to provide interpreters 
who can interpret effectively, accu-
rately, and impartially, both recep-
tively and expressively, using any nec-
essary specialized vocabulary. 

(c) The agency shall not rely on de-
tainee interpreters, detainee readers, 
or other types of detainee assistants 
except in limited circumstances where 
an extended delay in obtaining an ef-
fective interpreter could compromise 
the detainee’s safety, the performance 
of first-response duties under § 115.164, 
or the investigation of the detainee’s 
allegations. 

§ 115.117 Hiring and promotion deci-
sions. 

(a) The agency shall not hire or pro-
mote anyone who may have contact 
with detainees, and shall not enlist the 
services of any contractor who may 
have contact with detainees, who— 

(1) Has engaged in sexual abuse in a 
prison, jail, lockup, community con-
finement facility, juvenile facility, or 
other institution (as defined in 42 
U.S.C. 1997); 

(2) Has been convicted of engaging or 
attempting to engage in sexual activ-
ity in the community facilitated by 
force, overt or implied threats of force, 
or coercion, or if the victim did not 
consent or was unable to consent or 
refuse; or 

(3) Has been civilly or administra-
tively adjudicated to have engaged in 
the activity described in paragraph 
(a)(2) of this section. 

(b) The agency shall consider any in-
cidents of sexual harassment in deter-
mining whether to hire or promote 
anyone, or to enlist the services of any 

contractor, who may have contact with 
detainees. 

(c) Before hiring new employees who 
may have contact with detainees, the 
agency shall: 

(1) Perform a criminal background 
records check; and 

(2) Consistent with Federal, State, 
and local law, make its best efforts to 
contact all prior institutional employ-
ers for information on substantiated 
allegations of sexual abuse or any res-
ignation during a pending investiga-
tion of an allegation of sexual abuse. 

(d) The agency shall also perform a 
criminal background records check be-
fore enlisting the services of any con-
tractor who may have contact with de-
tainees. 

(e) The agency shall either conduct 
criminal background records checks at 
least every five years of current em-
ployees and contractors who may have 
contact with detainees or have in place 
a system for otherwise capturing such 
information for current employees. 

(f) The agency shall ask all appli-
cants and employees who may have 
contact with detainees directly about 
previous misconduct described in para-
graph (a) of this section in written ap-
plications or interviews for hiring or 
promotions and in any interviews or 
written self-evaluations conducted as 
part of reviews of current employees. 
The agency shall also impose upon em-
ployees a continuing affirmative duty 
to disclose any such misconduct. 

(g) Material omissions regarding such 
misconduct, or the provision of materi-
ally false information, shall be grounds 
for termination. 

(h) Unless prohibited by law, the 
agency shall provide information on 
substantiated allegations of sexual 
abuse or sexual harassment involving a 
former employee upon receiving a re-
quest from an institutional employer 
for whom such employee has applied to 
work. 

§ 115.118 Upgrades to facilities and 
technologies. 

(a) When designing or acquiring any 
new lockup and in planning any sub-
stantial expansion or modification of 
existing lockups, the agency shall con-
sider the effect of the design, acquisi-
tion, expansion, or modification upon 
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the agency’s ability to protect detain-
ees from sexual abuse. 

(b) When installing or updating a 
video monitoring system, electronic 
surveillance system, or other moni-
toring technology, the agency shall 
consider how such technology may en-
hance the agency’s ability to protect 
detainees from sexual abuse. 

RESPONSIVE PLANNING 

§ 115.121 Evidence protocol and foren-
sic medical examinations. 

(a) To the extent the agency is re-
sponsible for investigating allegations 
of sexual abuse in its lockups, the 
agency shall follow a uniform evidence 
protocol that maximizes the potential 
for obtaining usable physical evidence 
for administrative proceedings and 
criminal prosecutions. 

(b) The protocol shall be develop-
mentally appropriate for youth where 
applicable, and, as appropriate, shall be 
adapted from or otherwise based on the 
most recent edition of the U.S. Depart-
ment of Justice’s Office on Violence 
Against Women publication, ‘‘A Na-
tional Protocol for Sexual Assault 
Medical Forensic Examinations, 
Adults/Adolescents,’’ or similarly com-
prehensive and authoritative protocols 
developed after 2011. As part of the 
training required in § 115.131, employees 
and volunteers who may have contact 
with lockup detainees shall receive 
basic training regarding how to detect 
and respond to victims of sexual abuse. 

(c) The agency shall offer all victims 
of sexual abuse access to forensic med-
ical examinations whether on-site or at 
an outside facility, without financial 
cost, where evidentiarily or medically 
appropriate. Such examinations shall 
be performed by Sexual Assault Foren-
sic Examiners (SAFEs) or Sexual As-
sault Nurse Examiners (SANEs) where 
possible. If SAFEs or SANEs cannot be 
made available, the examination can 
be performed by other qualified med-
ical practitioners. The agency shall 
document its efforts to provide SAFEs 
or SANEs. 

(d) If the detainee is transported for 
a forensic examination to an outside 
hospital that offers victim advocacy 
services, the detainee shall be per-
mitted to use such services to the ex-

tent available, consistent with security 
needs. 

(e) To the extent the agency itself is 
not responsible for investigating alle-
gations of sexual abuse, the agency 
shall request that the investigating 
agency follow the requirements of 
paragraphs (a) through (d) of this sec-
tion. 

(f) The requirements in paragraphs 
(a) through (e) of this section shall also 
apply to: 

(1) Any State entity outside of the 
agency that is responsible for inves-
tigating allegations of sexual abuse in 
lockups; and 

(2) Any Department of Justice com-
ponent that is responsible for inves-
tigating allegations of sexual abuse in 
lockups. 

§ 115.122 Policies to ensure referrals of 
allegations for investigations. 

(a) The agency shall ensure that an 
administrative or criminal investiga-
tion is completed for all allegations of 
sexual abuse and sexual harassment. 

(b) If another law enforcement agen-
cy is responsible for conducting inves-
tigations of allegations of sexual abuse 
or sexual harassment in its lockups, 
the agency shall have in place a policy 
to ensure that such allegations are re-
ferred for investigation to an agency 
with the legal authority to conduct 
criminal investigations, unless the al-
legation does not involve potentially 
criminal behavior. The agency shall 
publish such policy, including a de-
scription of responsibilities of both the 
agency and the investigating entity, on 
its Web site, or, if it does not have one, 
make available the policy through 
other means. The agency shall docu-
ment all such referrals. 

(c) Any State entity responsible for 
conducting administrative or criminal 
investigations of sexual abuse or sexual 
harassment in lockups shall have in 
place a policy governing the conduct of 
such investigations. 

(d) Any Department of Justice com-
ponent responsible for conducting ad-
ministrative or criminal investigations 
of sexual abuse or sexual harassment in 
lockups shall have in place a policy 
governing the conduct of such inves-
tigations. 
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