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29 CFR Ch. V (7–1–14 Edition) § 780.129 

§ 780.129 Required relationship of 
practices to farming operations. 

To come within this secondary mean-
ing, a practice must be performed ei-
ther by a farmer or on a farm. It must 
also be performed either in connection 
with the farmer’s own farming oper-
ations or in connection with farming 
operations conducted on the farm 
where the practice is performed. In ad-
dition, the practice must be performed 
‘‘as an incident to or in conjunction 
with’’ the farming operations. No mat-
ter how closely related it may be to 
farming operations, a practice per-
formed neither by a farmer nor on a 
farm is not within the scope of the 
‘‘secondary’’ meaning of ‘‘agriculture.’’ 
Thus, employees employed by commis-
sion brokers in the typical activities 
conducted at their establishments, 
warehouse employees at the typical to-
bacco warehouses, shop employees of 
an employer engaged in the business of 
servicing machinery and equipment for 
farmers, plant employees of a company 
dealing in eggs or poultry produced by 
others, employees of an irrigation com-
pany engaged in the general distribu-
tion of water to farmers, and other em-
ployees similarly situated do not gen-
erally come within the secondary 
meaning of ‘‘agriculture.’’ The inclu-
sion of industrial operations is not 
within the intent of the definition in 
section 3(f), nor are processes that are 
more akin to manufacturing than to 
agriculture (see Bowie v. Gonzales, 117 
F. 2d 11; Fleming v. Hawkeye Pearl But-
ton Co., 113 F. 2d 52; Holtville Alfalfa 
Mills v. Wyatt, 230 F. 2d 398; Maneja v. 
Waialua, 349 U.S. 254; Mitchell v. Budd, 
350 U.S. 473). 

PRACTICES PERFORMED ‘‘BY A FARMER’’ 

§ 780.130 Performance ‘‘by a farmer’’ 
generally. 

Among other things, a practice must 
be performed by a farmer or on a farm 
in order to come within the secondary 
portion of the definition of ‘‘agri-
culture.’’ No precise lines can be drawn 
which will serve to delimit the term 
‘‘farmer’’ in all cases. Essentially, how-
ever, the term is an occupational title 
and the employer must be engaged in 
activities of a type and to the extent 
that the person ordinarily regarded as 

a ‘‘farmer’’ is engaged in order to qual-
ify for the title. If this test is met, it 
is immaterial for what purpose he en-
gages in farming or whether farming is 
his sole occupation. Thus, an employ-
er’s status as a ‘‘farmer’’ is not altered 
by the fact that his only purpose is to 
obtain products useful to him in a non- 
farming enterprise which he conducts. 
For example, an employer engaged in 
raising nursery stock is a ‘‘farmer’’ for 
purposes of section 3(f) even though his 
purpose is to supply goods for a sepa-
rate establishment where he engages in 
the retail distribution of nursery prod-
ucts. The term ‘‘farmer’’ as used in sec-
tion 3(f) is not confined to individual 
persons. Thus an association, a part-
nership, or a corporation which en-
gages in actual farming operations 
may be a ‘‘farmer’’ (see Mitchell v. 
Budd, 350 U.S. 473). This is so even 
where it operates ‘‘what might be 
called the agricultural analogue of the 
modern industrial assembly line’’ 
(Maneja v. Waialua, 349 U.S. 254). 

§ 780.131 Operations which constitute 
one a ‘‘farmer.’’ 

Generally, an employer must under-
take farming operations of such scope 
and significance as to constitute a dis-
tinct activity, for the purpose of yield-
ing a farm product, in order to be re-
garded as a ‘‘farmer.’’ It does not nec-
essarily follow, however, that any em-
ployer is a ‘‘farmer’’ simply because he 
engages in some actual farming oper-
ations of the type specified in section 
3(f). Thus, one who merely harvests a 
crop of agricultural commodities is not 
a ‘‘farmer’’ although his employees 
who actually do the harvesting are em-
ployed in ‘‘agriculture’’ in those weeks 
when exclusively so engaged. As a gen-
eral rule, a farmer performs his farm-
ing operations on land owned, leased, 
or controlled by him and devoted to his 
own use. The mere fact, therefore, that 
an employer harvests a growing crop, 
even under a partnership agreement 
pursuant to which he provides credit, 
advisory or other services, is not gen-
erally considered to be sufficient to 
qualify the employer so engaged as a 
‘‘farmer.’’ Such an employer would 
stand, in packing or handling the prod-
uct, in the same relationship to the 
produce as if it were from the fields or 
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groves of an independent grower. One 
who engaged merely in practices which 
are incidental to farming is not a 
‘‘farmer.’’ For example, a company 
which merely prepares for market, 
sells, and ships flowers and plants 
grown and cultivated on farms by af-
filiated corporations is not a ‘‘farmer.’’ 
The fact that one has suspended actual 
farming operations during a period in 
which he performs only practices inci-
dental to his part or prospective farm-
ing operations does not, however, pre-
clude him from qualifying as a ‘‘farm-
er.’’ One otherwise qualified as a farm-
er does not lose his status as such be-
cause he performs farming operations 
on land which he does not own or con-
trol, as in the case of a cattleman 
using public lands for grazing. 

§ 780.132 Operations must be per-
formed ‘‘by’’ a farmer. 

‘‘Farmer’’ includes the employees of 
a farmer. It does not include an em-
ployer merely because he employs a 
farmer or appoints a farmer as his 
agent to do the actual work. Thus, the 
stripping of tobacco, i.e., removing 
leaves from the stalk, by the employ-
ees of an independent warehouse is not 
a practice performed ‘‘by a farmer’’ 
even though the warehouse acts as 
agent for the tobacco farmer or em-
ploys the farmer in the stripping oper-
ations. One who merely performs serv-
ices or supplies materials for farmers 
in return for compensation in money or 
farm products is not a ‘‘farmer.’’ Thus, 
a person who provides credit and man-
agement services to farmers cannot 
qualify as a ‘‘farmer’’ on that account. 
Neither can a repairman who repairs 
and services farm machinery qualify as 
a ‘‘farmer’’ on that basis. Where crops 
are grown under contract with a person 
who provides a market, contributes 
counsel and advice, make advances and 
otherwise assists the grower who actu-
ally produces the crop, it is the grower 
and not the person with whom he con-
tracts who is the farmer with respect 
to that crop (Mitchell v. Huntsville Nurs-
eries, 267 F. 2d 286). 

§ 780.133 Farmers’ cooperative as a 
‘‘farmer.’’ 

(a) The phrase ‘‘by a farmer’’ covers 
practices performed either by the farm-

er himself or by the farmer through his 
employees. Employees of a farmers’ co-
operative association, however, are em-
ployed not by the individual farmers 
who compose its membership or who 
are its stockholders, but by the cooper-
ative association itself. Cooperative as-
sociations whether in the corporate 
form or not, are distinct, separate enti-
ties from the farmers who own or com-
pose them. The work performed by a 
farmers’ cooperative association is not 
work performed ‘‘by a farmer’’ but for 
farmers. Therefore, employees of a 
farmers’ cooperative association are 
not generally engaged in any practices 
performed ‘‘by a farmer’’ within the 
meaning of section 3(f) (Farmers Res-
ervoir Co. v. McComb, 337 U.S. 755; Gold-
berg v. Crowley Ridge Ass’n., 295 F. 2d 7; 
McComb v. Puerto Rico Tobacco Mar-
keting Co-op Ass’n., 80 F. Supp. 953, 181 
F. 2d 697). The legislative history of the 
Act supports this interpretation. Stat-
utes usually cite farmers’ cooperative 
associations in express terms if it is in-
tended that they be included. The 
omission of express language from the 
Fair Labor Standards Act is significant 
since many unsuccessful attempts were 
made on the floor of Congress to secure 
special treatment for such coopera-
tives. 

(b) It is possible that some farmers’ 
cooperative associations may them-
selves engage in actual farming oper-
ations to an extent and under cir-
cumstances sufficient to qualify as a 
‘‘farmer.’’ In such case, any of their 
employees who perform practices as an 
incident to or in conjunction with such 
farming operations are employed in 
‘‘agriculture.’’ 

PRACTICES PERFORMED ‘‘ON A FARM’’ 

§ 780.134 Performance ‘‘on a farm’’ 
generally. 

If a practice is not performed by a 
farmer, it must, among other things, 
be performed ‘‘on a farm’’ to come 
within the secondary meaning of ‘‘ag-
riculture’’ in section 3(f). Any practice 
which cannot be performed on a farm, 
such as ‘‘delivery to market,’’ is nec-
essarily excluded, therefore, when per-
formed by someone other than a farmer 
(see Farmers Reservoir Co. v. McComb, 
337 U.S. 755; Chapman v. Durkin, 214 F. 

VerDate Mar<15>2010 11:28 Aug 22, 2014 Jkt 232116 PO 00000 Frm 00591 Fmt 8010 Sfmt 8010 Q:\29\29V3.TXT 31


		Superintendent of Documents
	2020-01-30T01:05:16-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




