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supplant, funds made available under 
the ESEA for the activities and serv-
ices assisted under this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0600) 

(Authority: 20 U.S.C. 1413(f)) 

§ 300.227 Direct services by the SEA. 

(a) General. (1) An SEA must use the 
payments that would otherwise have 
been available to an LEA or to a State 
agency to provide special education 
and related services directly to chil-
dren with disabilities residing in the 
area served by that LEA, or for whom 
that State agency is responsible, if the 
SEA determines that the LEA or State 
agency— 

(i) Has not provided the information 
needed to establish the eligibility of 
the LEA or State agency, or elected 
not to apply for its Part B allotment, 
under Part B of the Act; 

(ii) Is unable to establish and main-
tain programs of FAPE that meet the 
requirements of this part; 

(iii) Is unable or unwilling to be con-
solidated with one or more LEAs in 
order to establish and maintain the 
programs; or 

(iv) Has one or more children with 
disabilities who can best be served by a 
regional or State program or service 
delivery system designed to meet the 
needs of these children. 

(2) SEA administrative procedures. (i) 
In meeting the requirements in para-
graph (a)(1) of this section, the SEA 
may provide special education and re-
lated services directly, by contract, or 
through other arrangements. 

(ii) The excess cost requirements of 
§ 300.202(b) do not apply to the SEA. 

(b) Manner and location of education 
and services. The SEA may provide spe-
cial education and related services 
under paragraph (a) of this section in 
the manner and at the locations (in-
cluding regional or State centers) as 
the SEA considers appropriate. The 
education and services must be pro-
vided in accordance with this part. 

(Authority: 20 U.S.C. 1413(g)) 

§ 300.228 State agency eligibility. 

Any State agency that desires to re-
ceive a subgrant for any fiscal year 

under § 300.705 must demonstrate to the 
satisfaction of the SEA that— 

(a) All children with disabilities who 
are participating in programs and 
projects funded under Part B of the Act 
receive FAPE, and that those children 
and their parents are provided all the 
rights and procedural safeguards de-
scribed in this part; and 

(b) The agency meets the other con-
ditions of this subpart that apply to 
LEAs. 

(Authority: 20 U.S.C. 1413(h)) 

§ 300.229 Disciplinary information. 
(a) The State may require that a pub-

lic agency include in the records of a 
child with a disability a statement of 
any current or previous disciplinary 
action that has been taken against the 
child and transmit the statement to 
the same extent that the disciplinary 
information is included in, and trans-
mitted with, the student records of 
nondisabled children. 

(b) The statement may include a de-
scription of any behavior engaged in by 
the child that required disciplinary ac-
tion, a description of the disciplinary 
action taken, and any other informa-
tion that is relevant to the safety of 
the child and other individuals in-
volved with the child. 

(c) If the State adopts such a policy, 
and the child transfers from one school 
to another, the transmission of any of 
the child’s records must include both 
the child’s current IEP and any state-
ment of current or previous discipli-
nary action that has been taken 
against the child. 

(Authority: 20 U.S.C. 1413(i)) 

§ 300.230 SEA flexibility. 
(a) Adjustment to State fiscal effort in 

certain fiscal years. For any fiscal year 
for which the allotment received by a 
State under § 300.703 exceeds the 
amount the State received for the pre-
vious fiscal year and if the State in 
school year 2003–2004 or any subsequent 
school year pays or reimburses all 
LEAs within the State from State rev-
enue 100 percent of the non-Federal 
share of the costs of special education 
and related services, the SEA, notwith-
standing §§ 300.162 through 300.163 (re-
lated to State-level nonsupplanting 
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and maintenance of effort), and § 300.175 
(related to direct services by the SEA) 
may reduce the level of expenditures 
from State sources for the education of 
children with disabilities by not more 
than 50 percent of the amount of such 
excess. 

(b) Prohibition. Notwithstanding para-
graph (a) of this section, if the Sec-
retary determines that an SEA is un-
able to establish, maintain, or oversee 
programs of FAPE that meet the re-
quirements of this part, or that the 
State needs assistance, intervention, or 
substantial intervention under § 300.603, 
the Secretary prohibits the SEA from 
exercising the authority in paragraph 
(a) of this section. 

(c) Education activities. If an SEA ex-
ercises the authority under paragraph 
(a) of this section, the agency must use 
funds from State sources, in an amount 
equal to the amount of the reduction 
under paragraph (a) of this section, to 
support activities authorized under the 
ESEA, or to support need-based stu-
dent or teacher higher education pro-
grams. 

(d) Report. For each fiscal year for 
which an SEA exercises the authority 
under paragraph (a) of this section, the 
SEA must report to the Secretary— 

(1) The amount of expenditures re-
duced pursuant to that paragraph; and 

(2) The activities that were funded 
pursuant to paragraph (c) of this sec-
tion. 

(e) Limitation. (1) Notwithstanding 
paragraph (a) of this section, an SEA 
may not reduce the level of expendi-
tures described in paragraph (a) of this 
section if any LEA in the State would, 
as a result of such reduction, receive 
less than 100 percent of the amount 
necessary to ensure that all children 
with disabilities served by the LEA re-
ceive FAPE from the combination of 
Federal funds received under Part B of 
the Act and State funds received from 
the SEA. 

(2) If an SEA exercises the authority 
under paragraph (a) of this section, 
LEAs in the State may not reduce 
local effort under § 300.205 by more than 
the reduction in the State funds they 
receive. 

(Authority: 20 U.S.C. 1413(j)) 

Subpart D—Evaluations, Eligibility 
Determinations, Individualized 
Education Programs, and Edu-
cational Placements 

PARENTAL CONSENT 

§ 300.300 Parental consent. 

(a) Parental consent for initial evalua-
tion. (1)(i) The public agency proposing 
to conduct an initial evaluation to de-
termine if a child qualifies as a child 
with a disability under § 300.8 must, 
after providing notice consistent with 
§§ 300.503 and 300.504, obtain informed 
consent, consistent with § 300.9, from 
the parent of the child before con-
ducting the evaluation. 

(ii) Parental consent for initial eval-
uation must not be construed as con-
sent for initial provision of special edu-
cation and related services. 

(iii) The public agency must make 
reasonable efforts to obtain the in-
formed consent from the parent for an 
initial evaluation to determine wheth-
er the child is a child with a disability. 

(2) For initial evaluations only, if the 
child is a ward of the State and is not 
residing with the child’s parent, the 
public agency is not required to obtain 
informed consent from the parent for 
an initial evaluation to determine 
whether the child is a child with a dis-
ability if— 

(i) Despite reasonable efforts to do 
so, the public agency cannot discover 
the whereabouts of the parent of the 
child; 

(ii) The rights of the parents of the 
child have been terminated in accord-
ance with State law; or 

(iii) The rights of the parent to make 
educational decisions have been sub-
rogated by a judge in accordance with 
State law and consent for an initial 
evaluation has been given by an indi-
vidual appointed by the judge to rep-
resent the child. 

(3)(i) If the parent of a child enrolled 
in public school or seeking to be en-
rolled in public school does not provide 
consent for initial evaluation under 
paragraph (a)(1) of this section, or the 
parent fails to respond to a request to 
provide consent, the public agency 
may, but is not required to, pursue the 
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