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be terminated within 23 calendar days 

of the last day of the survey. 

(4) CMS does and the State must ter-

minate the provider agreement within 

23 calendar days of the last day of sur-

vey if the immediate jeopardy has not 

been removed. 

(b) CMS or the State may also im-

pose other remedies, as appropriate. 

(c)(1) In a NF or dually participating 

facility, if either CMS or the State 

finds that a facility’s noncompliance 

poses immediate jeopardy to resident 

health or safety, CMS or the State 

must notify the other of such a finding. 

(2) CMS will or the State must do one 

or both of the following: 

(i) Take immediate action to remove 

the jeopardy and correct the non-

compliance through temporary man-

agement.

(ii) Terminate the facility’s partici-

pation under the State plan. If this is 

done, CMS will also terminate the fa-

cility’s participation in Medicare if it 

is a dually participating facility. 

(d) The State must provide for the 

safe and orderly transfer of residents 

when the facility is terminated. 

(e) If the immediate jeopardy is also 

substandard quality of care, the State 

survey agency must notify attending 

physicians and the State board respon-

sible for licensing the facility adminis-

trator of the finding of substandard 

quality of care, as specified in 

§ 488.325(h). 

[59 FR 56243, Nov. 10, 1994; 60 FR 50118, Sept. 

28, 1995] 

§ 488.412 Action when there is no im-
mediate jeopardy. 

(a) If a facility’s deficiencies do not 

pose immediate jeopardy to residents’ 

health or safety, and the facility is not 

in substantial compliance, CMS or the 

State may terminate the facility’s pro-

vider agreement or may allow the fa-

cility to continue to participate for no 

longer than 6 months from the last day 

of the survey if— 

(1) The State survey agency finds 

that it is more appropriate to impose 

alternative remedies than to terminate 

the facility’s provider agreement; 

(2) The State has submitted a plan 

and timetable for corrective action ap-

proved by CMS; and 

(3) The facility in the case of a Medi-

care SNF or the State in the case of a 

Medicaid NF agrees to repay to the 

Federal government payments received 

after the last day of the survey that 

first identified the deficiencies if cor-

rective action is not taken in accord-

ance with the approved plan of correc-

tion.

(b) If a facility does not meet the cri-

teria for continuation of payment 

under paragraph (a) of this section, 

CMS will and the State must terminate 

the facility’s provider agreement. 

(c) CMS does and the State must 

deny payment for new admissions when 

a facility is not in substantial compli-

ance 3 months after the last day of the 

survey.

(d) CMS terminates the provider 

agreement for SNFs and NFs, and stops 

FFP to a State for a NF for which par-

ticipation was continued under para-

graph (a) of this section, if the facility 

is not in substantial compliance within 

6 months of the last day of the survey. 

[59 FR 56243, Nov. 10, 1994; 60 FR 50118, Sept. 

28, 1995] 

§ 488.414 Action when there is re-
peated substandard quality of care. 

(a) General. If a facility has been 

found to have provided substandard 

quality of care on the last three con-

secutive standard surveys, as defined in 

§ 488.305, regardless of other remedies 

provided—

(1) CMS imposes denial of payment 

for all new admissions, as specified in 

§ 488.417, or denial of all payments, as 

specified in § 488.418; 

(2) The State must impose denial of 

payment for all new admissions, as 

specified in § 488.417; and 

(3) CMS does and the State survey 

agency must impose State monitoring, 

as specified in § 488.422, until the facil-

ity has demonstrated to the satisfac-

tion of CMS or the State, that it is in 

substantial compliance with all re-

quirements and will remain in substan-

tial compliance with all requirements. 

(b) Repeated noncompliance. For pur-

poses of this section, repeated non-

compliance is based on the repeated 

finding of substandard quality of care 

and not on the basis that the substance 

of the deficiency or the exact tag num-

ber for the deficiency was repeated. 
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(c) Standard surveys to which this pro-
vision applies. Standard surveys com-

pleted by the State survey agency on 

or after October 1, 1990, are used to de-

termine whether the threshold of three 

consecutive standard surveys is met. 

(d) Program participation. (1) The de-

termination that a certified facility 

has repeated instances of substandard 

quality of care is made without regard 

to any variances in the facility’s pro-

gram participation (that is, any stand-

ard survey completed for Medicare, 

Medicaid or both programs will be con-

sidered).

(2) Termination would allow the 

count of repeated substandard quality 

of care surveys to start over. 

(3) Change of ownership. (i) A facility 

may not avoid a remedy on the basis 

that it underwent a change of owner-

ship.

(ii) In a facility that has undergone a 

change of ownership, CMS does not and 

the State may not restart the count of 

repeated substandard quality of care 

surveys unless the new owner can dem-

onstrate to the satisfaction of CMS or 

the State that the poor past perform-

ance no longer is a factor due to the 

change in ownership. 

(e) Facility alleges corrections or 
achieves compliance after repeated sub-
standard quality of care is identified. (1)

If a penalty is imposed for repeated 

substandard quality of care, it will con-

tinue until the facility has dem-

onstrated to the satisfaction of CMS or 

the State that it is in substantial com-

pliance with the requirements and that 

it will remain in substantial compli-

ance with the requirements for a period 

of time specified by CMS or the State. 

(2) A facility will not avoid the impo-

sition of remedies or the obligation to 

demonstrate that it will remain in 

compliance when it— 

(i) Alleges correction of the defi-

ciencies cited in the most recent stand-

ard survey; or 

(ii) Achieves compliance before the 

effective date of the remedies. 

§ 488.415 Temporary management. 
(a) Definition. Temporary manage-

ment means the temporary appoint-

ment by CMS or the State of a sub-

stitute facility manager or adminis-

trator with authority to hire, termi-

nate or reassign staff, obligate facility 

funds, alter facility procedures, and 

manage the facility to correct defi-

ciencies identified in the facility’s op-

eration.

(b) Qualifications. The temporary 

manager must— 

(1) Be qualified to oversee correction 

of deficiencies on the basis of experi-

ence and education, as determined by 

the State; 

(2) Not have been found guilty of mis-

conduct by any licensing board or pro-

fessional society in any State; 

(3) Have, or a member of his or her 

immediate family have, no financial 

ownership interest in the facility; and 

(4) Not currently serve or, within the 

past 2 years, have served as a member 

of the staff of the facility. 

(c) Payment of salary. The temporary 

manager’s salary— 

(1) Is paid directly by the facility 

while the temporary manager is as-

signed to that facility; and 

(2) Must be at least equivalent to the 

sum of the following— 

(i) The prevailing salary paid by pro-

viders for positions of this type in what 

the State considers to be the facility’s 

geographic area; 

(ii) Additional costs that would have 

reasonably been incurred by the pro-

vider if such person had been in an em-

ployment relationship; and 

(iii) Any other costs incurred by such 

a person in furnishing services under 

such an arrangement or as otherwise 

set by the State. 

(3) May exceed the amount specified 

in paragraph (c)(2) of this section if the 

State is otherwise unable to attract a 

qualified temporary manager. 

(d) Failure to relinquish authority to 
temporary management—(1) Termination
of provider agreement. If a facility fails 

to relinquish authority to the tem-

porary manager as described in this 

section, CMS will or the State must 

terminate the provider agreement in 

accordance with § 488.456. 

(2) Failure to pay salary of temporary 
manager. A facility’s failure to pay the 

salary of the temporary manager is 

considered a failure to relinquish au-

thority to temporary management. 

(e) Duration of temporary management. 
Temporary management ends when the 
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