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organizations, physicians, facilities, and other 
health care professionals and patients, shall pro-
mulgate regulations that require facilities to 
which the Protection and Advocacy for Mentally 
Ill Individuals Act of 1986 1 (42 U.S.C. 10801 et 
seq.) applies, to meet the requirements of sub-
section (b) of this section. 

(b) Requirements 

The regulations promulgated under subsection 
(a) of this section shall require that— 

(1) facilities described in subsection (a) of 
this section ensure that there is an adequate 
number of qualified professional and support-
ive staff to evaluate patients, formulate writ-
ten individualized, comprehensive treatment 
plans, and to provide active treatment meas-
ures; 

(2) appropriate training be provided for the 
staff of such facilities in the use of restraints 
and any alternatives to the use of restraints; 
and 

(3) such facilities provide complete and accu-
rate notification of deaths, as required under 
section 290ii–1(a) of this title. 

(c) Enforcement 

A facility to which this part applies that fails 
to comply with any requirement of this part, in-
cluding a failure to provide appropriate train-
ing, shall not be eligible for participation in any 
program supported in whole or in part by funds 
appropriated to any Federal department or 
agency. 

(July 1, 1944, ch. 373, title V, § 593, as added Pub. 
L. 106–310, div. B, title XXXII, § 3207, Oct. 17, 2000, 
114 Stat. 1196.) 

REFERENCES IN TEXT 

The Protection and Advocacy for Mentally Ill Indi-
viduals Act of 1986, referred to in subsec. (a), was Pub. 
L. 99–319, May 23, 1986, 100 Stat. 478, as amended. Pub. 
L. 99–319 was renamed the Protection and Advocacy for 
Individuals with Mental Illness Act by Pub. L. 106–310, 
div. B, title XXXII, § 3206(a), Oct. 17, 2000, 114 Stat. 1193, 
and is classified generally to chapter 114 (§ 10801 et seq.) 
of this title. For complete classification of this Act to 
the Code, see Short Title note set out under section 
10801 of this title and Tables. 

PART I—REQUIREMENT RELATING TO THE RIGHTS 
OF RESIDENTS OF CERTAIN NON-MEDICAL, COM-
MUNITY-BASED FACILITIES FOR CHILDREN AND 
YOUTH 

§ 290jj. Requirement relating to the rights of resi-
dents of certain non-medical, community- 
based facilities for children and youth 

(a) Protection of rights 

(1) In general 

A public or private non-medical, commu-
nity-based facility for children and youth (as 
defined in regulations to be promulgated by 
the Secretary) that receives support in any 
form from any program supported in whole or 
in part with funds appropriated under this 
chapter shall protect and promote the rights 
of each resident of the facility, including the 
right to be free from physical or mental abuse, 

corporal punishment, and any restraints or in-
voluntary seclusions imposed for purposes of 
discipline or convenience. 

(2) Nonapplicability 

Notwithstanding this part, a facility that 
provides inpatient psychiatric treatment serv-
ices for individuals under the age of 21, as au-
thorized and defined in subsections (a)(16) and 
(h) of section 1905 of the Social Security Act 
[42 U.S.C. 1396d], shall comply with the re-
quirements of part H of this subchapter. 

(3) Applicability of Medicaid provisions 

A non-medical, community-based facility for 
children and youth funded under the Medicaid 
program under title XIX of the Social Secu-
rity Act [42 U.S.C. 1396 et seq.] shall continue 
to meet all existing requirements for partici-
pation in such program that are not affected 
by this part. 

(b) Requirements 

(1) In general 

Physical restraints and seclusion may only 
be imposed on a resident of a facility described 
in subsection (a) of this section if— 

(A) the restraints or seclusion are imposed 
only in emergency circumstances and only 
to ensure the immediate physical safety of 
the resident, a staff member, or others and 
less restrictive interventions have been de-
termined to be ineffective; and 

(B) the restraints or seclusion are imposed 
only by an individual trained and certified, 
by a State-recognized body (as defined in 
regulation promulgated by the Secretary) 
and pursuant to a process determined appro-
priate by the State and approved by the Sec-
retary, in the prevention and use of physical 
restraint and seclusion, including the needs 
and behaviors of the population served, rela-
tionship building, alternatives to restraint 
and seclusion, de-escalation methods, avoid-
ing power struggles, thresholds for re-
straints and seclusion, the physiological and 
psychological impact of restraint and seclu-
sion, monitoring physical signs of distress 
and obtaining medical assistance, legal is-
sues, position asphyxia, escape and evasion 
techniques, time limits, the process for ob-
taining approval for continued restraints, 
procedures to address problematic re-
straints, documentation, processing with 
children, and follow-up with staff, and inves-
tigation of injuries and complaints. 

(2) Interim procedures relating to training and 
certification 

(A) In general 

Until such time as the State develops a 
process to assure the proper training and 
certification of facility personnel in the 
skills and competencies referred 1 in para-
graph (1)(B), the facility involved shall de-
velop and implement an interim procedure 
that meets the requirements of subpara-
graph (B). 

(B) Requirements 

A procedure developed under subparagraph 
(A) shall— 
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(i) ensure that a supervisory or senior 
staff person with training in restraint and 
seclusion who is competent to conduct a 
face-to-face assessment (as defined in regu-
lations promulgated by the Secretary), 
will assess the mental and physical well- 
being of the child or youth being re-
strained or secluded and assure that the 
restraint or seclusion is being done in a 
safe manner; 

(ii) ensure that the assessment required 
under clause (i) take place as soon as prac-
ticable, but in no case later than 1 hour 
after the initiation of the restraint or se-
clusion; and 

(iii) ensure that the supervisory or sen-
ior staff person continues to monitor the 
situation for the duration of the restraint 
and seclusion. 

(3) Limitations 

(A) In general 

The use of a drug or medication that is 
used as a restraint to control behavior or re-
strict the resident’s freedom of movement 
that is not a standard treatment for the resi-
dent’s medical or psychiatric condition in 
nonmedical community-based facilities for 
children and youth described in subsection 
(a)(1) of this section is prohibited. 

(B) Prohibition 

The use of mechanical restraints in non- 
medical, community-based facilities for chil-
dren and youth described in subsection (a)(1) 
of this section is prohibited. 

(C) Limitation 

A non-medical, community-based facility 
for children and youth described in sub-
section (a)(1) of this section may only use se-
clusion when a staff member is continuously 
face-to-face monitoring the resident and 
when strong licensing or accreditation and 
internal controls are in place. 

(c) Rule of construction 

(1) In general 

Nothing in this section shall be construed as 
prohibiting the use of restraints for medical 
immobilization, adaptive support, or medical 
protection. 

(2) Current law 

This part shall not be construed to affect or 
impede any Federal or State law or regula-
tions that provide greater protections than 
this part regarding seclusion and restraint. 

(d) Definitions 

In this section: 

(1) Mechanical restraint 

The term ‘‘mechanical restraint’’ means the 
use of devices as a means of restricting a resi-
dent’s freedom of movement. 

(2) Physical escort 

The term ‘‘physical escort’’ means the tem-
porary touching or holding of the hand, wrist, 
arm, shoulder or back for the purpose of in-
ducing a resident who is acting out to walk to 
a safe location. 

(3) Physical restraint 

The term ‘‘physical restraint’’ means a per-
sonal restriction that immobilizes or reduces 
the ability of an individual to move his or her 
arms, legs, or head freely. Such term does not 
include a physical escort. 

(4) Seclusion 

The term ‘‘seclusion’’ means a behavior con-
trol technique involving locked isolation. 
Such term does not include a time out. 

(5) Time out 

The term ‘‘time out’’ means a behavior man-
agement technique that is part of an approved 
treatment program and may involve the sepa-
ration of the resident from the group, in a 
non-locked setting, for the purpose of calming. 
Time out is not seclusion. 

(July 1, 1944, ch. 373, title V, § 595, as added Pub. 
L. 106–310, div. B, title XXXII, § 3208, Oct. 17, 2000, 
114 Stat. 1197.) 

REFERENCES IN TEXT 

The Social Security Act, referred to in subsec. (a)(3), 
is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended. 
Title XIX of the Act is classified generally to sub-
chapter XIX (§ 1396 et seq.) of chapter 7 of this title. For 
complete classification of this Act to the Code, see sec-
tion 1305 of this title and Tables. 

§ 290jj–1. Reporting requirement 

Each facility to which this part applies shall 
notify the appropriate State licensing or regu-
latory agency, as determined by the Secretary— 

(1) of each death that occurs at each such fa-
cility. A notification under this section shall 
include the name of the resident and shall be 
provided not later than 24 hours after the time 
of the individuals 1 death; and 

(2) of the use of seclusion or restraints in ac-
cordance with regulations promulgated by the 
Secretary, in consultation with the States. 

(July 1, 1944, ch. 373, title V, § 595A, as added 
Pub. L. 106–310, div. B, title XXXII, § 3208, Oct. 
17, 2000, 114 Stat. 1199.) 

§ 290jj–2. Regulations and enforcement 

(a) Training 

Not later than 6 months after October 17, 2000, 
the Secretary, after consultation with appro-
priate State, local, public and private protection 
and advocacy organizations, health care profes-
sionals, social workers, facilities, and patients, 
shall promulgate regulations that— 

(1) require States that license non-medical, 
community-based residential facilities for 
children and youth to develop licensing rules 
and monitoring requirements concerning be-
havior management practice that will ensure 
compliance with Federal regulations and to 
meet the requirements of subsection (b) of this 
section; 

(2) require States to develop and implement 
such licensing rules and monitoring require-
ments within 1 year after the promulgation of 
the regulations referred to in the matter pre-
ceding paragraph (1); and 



Page 729 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 290kk–1 

(3) support the development of national 
guidelines and standards on the quality, quan-
tity, orientation and training, required under 
this part, as well as the certification or licen-
sure of those staff responsible for the imple-
mentation of behavioral intervention concepts 
and techniques. 

(b) Requirements 

The regulations promulgated under subsection 
(a) of this section shall require— 

(1) that facilities described in subsection (a) 
of this section ensure that there is an ade-
quate number of qualified professional and 
supportive staff to evaluate residents, formu-
late written individualized, comprehensive 
treatment plans, and to provide active treat-
ment measures; 

(2) the provision of appropriate training and 
certification of the staff of such facilities in 
the prevention and use of physical restraint 
and seclusion, including the needs and behav-
iors of the population served, relationship 
building, alternatives to restraint, de-esca-
lation methods, avoiding power struggles, 
thresholds for restraints, the physiological im-
pact of restraint and seclusion, monitoring 
physical signs of distress and obtaining medi-
cal assistance, legal issues, position asphyxia, 
escape and evasion techniques, time limits for 
the use of restraint and seclusion, the process 
for obtaining approval for continued restraints 
and seclusion, procedures to address problem-
atic restraints, documentation, processing 
with children, and follow-up with staff, and in-
vestigation of injuries and complaints; and 

(3) that such facilities provide complete and 
accurate notification of deaths, as required 
under section 290jj–1(1) of this title. 

(c) Enforcement 

A State to which this part applies that fails to 
comply with any requirement of this part, in-
cluding a failure to provide appropriate training 
and certification, shall not be eligible for par-
ticipation in any program supported in whole or 
in part by funds appropriated under this chap-
ter. 

(July 1, 1944, ch. 373, title V, § 595B, as added 
Pub. L. 106–310, div. B, title XXXII, § 3208, Oct. 
17, 2000, 114 Stat. 1199.) 

PART J—SERVICES PROVIDED THROUGH 
RELIGIOUS ORGANIZATIONS 

CODIFICATION 

This part was, in the original, part G of title V of act 
July 1, 1944, and has been redesignated as part J for 
purposes of codification. Another part G of title V of 
act July 1, 1944, is classified to part G (§ 290hh et seq.) 
of this subchapter. 

§ 290kk. Applicability to designated programs 

(a) Designated programs 

Subject to subsection (b) of this section, this 
part applies to discretionary and formula grant 
programs administered by the Substance Abuse 
and Mental Health Services Administration that 
make awards of financial assistance to public or 
private entities for the purpose of carrying out 
activities to prevent or treat substance abuse 

(in this part referred to as a ‘‘designated pro-
gram’’). Designated programs include the pro-
gram under subpart II of part B of subchapter 
XVII of this chapter (relating to formula grants 
to the States). 

(b) Limitation 

This part does not apply to any award of fi-
nancial assistance under a designated program 
for a purpose other than the purpose specified in 
subsection (a) of this section. 

(c) Definitions 

For purposes of this part (and subject to sub-
section (b) of this section): 

(1) The term ‘‘designated program’’ has the 
meaning given such term in subsection (a) of 
this section. 

(2) The term ‘‘financial assistance’’ means a 
grant, cooperative agreement, or contract. 

(3) The term ‘‘program beneficiary’’ means 
an individual who receives program services. 

(4) The term ‘‘program participant’’ means a 
public or private entity that has received fi-
nancial assistance under a designated pro-
gram. 

(5) The term ‘‘program services’’ means 
treatment for substance abuse, or preventive 
services regarding such abuse, provided pursu-
ant to an award of financial assistance under 
a designated program. 

(6) The term ‘‘religious organization’’ means 
a nonprofit religious organization. 

(July 1, 1944, ch. 373, title V, § 581, as added Pub. 
L. 106–554, § 1(a)(7) [title I, § 144], Dec. 21, 2000, 114 
Stat. 2763, 2763A–619.) 

CODIFICATION 

Another section 581 of act July 1, 1944, is classified to 
section 290hh of this title. 

§ 290kk–1. Religious organizations as program 
participants 

(a) In general 

Notwithstanding any other provision of law, a 
religious organization, on the same basis as any 
other nonprofit private provider— 

(1) may receive financial assistance under a 
designated program; and 

(2) may be a provider of services under a des-
ignated program. 

(b) Religious organizations 

The purpose of this section is to allow reli-
gious organizations to be program participants 
on the same basis as any other nonprofit private 
provider without impairing the religious char-
acter of such organizations, and without dimin-
ishing the religious freedom of program bene-
ficiaries. 

(c) Nondiscrimination against religious organiza-
tions 

(1) Eligibility as program participants 

Religious organizations are eligible to be 
program participants on the same basis as any 
other nonprofit private organization as long as 
the programs are implemented consistent with 
the Establishment Clause and Free Exercise 
Clause of the First Amendment to the United 
States Constitution. Nothing in this chapter 
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