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§ 2312. Remission of liquidated damages 

Upon the recommendation of the head of an 
agency, the Secretary of the Treasury may 
remit all or part, as he considers just and equi-
table, of any liquidated damages assessed for 
delay in performing a contract, made by that 
agency, that provides for such damages. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L. 
104–316, title II, § 202(c), Oct. 19, 1996, 110 Stat. 
3842.) 

HISTORICAL AND REVISION NOTES 

Revised 
section 

Source (U.S. Code) Source (Statutes at Large) 

2312 ......... 41:155. Feb. 19, 1948, ch. 65, § 6, 62 
Stat. 24. 

The words ‘‘a contract, made by that agency, that 
provides for’’ are substituted for the words ‘‘any con-
tract made on behalf of the Government by the agency 
head or by officers authorized by him so to do includes 
a provision’’. 

AMENDMENTS 

1996—Pub. L. 104–316 substituted ‘‘Secretary of the 
Treasury’’ for ‘‘Comptroller General’’. 

§ 2313. Examination of records of contractor 

(a) AGENCY AUTHORITY.—(1) The head of an 
agency, acting through an authorized represent-
ative, is authorized to inspect the plant and 
audit the records of— 

(A) a contractor performing a cost-reim-
bursement, incentive, time-and-materials, 
labor-hour, or price-redeterminable contract, 
or any combination of such contracts, made by 
that agency under this chapter; and 

(B) a subcontractor performing any cost-re-
imbursement, incentive, time-and-materials, 
labor-hour, or price-redeterminable sub-
contract or any combination of such sub-
contracts under a contract referred to in sub-
paragraph (A). 

(2) The head of an agency, acting through an 
authorized representative, is authorized, for the 
purpose of evaluating the accuracy, complete-
ness, and currency of certified cost or pricing 
data required to be submitted pursuant to sec-
tion 2306a of this title with respect to a contract 
or subcontract, to examine all records of the 
contractor or subcontractor related to— 

(A) the proposal for the contract or sub-
contract; 

(B) the discussions conducted on the pro-
posal; 

(C) pricing of the contract or subcontract; or 
(D) performance of the contract or sub-

contract. 

(b) DCAA SUBPOENA AUTHORITY.—(1) The Di-
rector of the Defense Contract Audit Agency (or 
any successor agency) may require by subpoena 
the production of any records of a contractor 
that the Secretary of Defense is authorized to 
audit or examine under subsection (a). 

(2) Any such subpoena, in the case of contu-
macy or refusal to obey, shall be enforceable by 
order of an appropriate United States district 
court. 

(3) The authority provided by paragraph (1) 
may not be redelegated. 

(c) COMPTROLLER GENERAL AUTHORITY.—(1) Ex-
cept as provided in paragraph (2), each contract 
awarded after using procedures other than 
sealed bid procedures shall provide that the 
Comptroller General and his representatives are 
authorized to examine any records of the con-
tractor, or any of its subcontractors, that di-
rectly pertain to, and involve transactions relat-
ing to, the contract or subcontract and to inter-
view any current employee regarding such 
transactions. 

(2) Paragraph (1) does not apply to a contract 
or subcontract with a foreign contractor or for-
eign subcontractor if the head of the agency 
concerned determines, with the concurrence of 
the Comptroller General or his designee, that 
the application of that paragraph to the con-
tract or subcontract would not be in the public 
interest. However, the concurrence of the Comp-
troller General or his designee is not required— 

(A) where the contractor or subcontractor is 
a foreign government or agency thereof or is 
precluded by the laws of the country involved 
from making its records available for exam-
ination; and 

(B) where the head of the agency determines, 
after taking into account the price and avail-
ability of the property and services from 
United States sources, that the public interest 
would be best served by not applying para-
graph (1). 

(3) Paragraph (1) may not be construed to re-
quire a contractor or subcontractor to create or 
maintain any record that the contractor or sub-
contractor does not maintain in the ordinary 
course of business or pursuant to another provi-
sion of law. 

(d) LIMITATION ON AUDITS RELATING TO INDI-
RECT COSTS.—The head of an agency may not 
perform an audit of indirect costs under a con-
tract, subcontract, or modification before or 
after entering into the contract, subcontract, or 
modification in any case in which the contract-
ing officer determines that the objectives of the 
audit can reasonably be met by accepting the re-
sults of an audit that was conducted by any 
other department or agency of the Federal Gov-
ernment within one year preceding the date of 
the contracting officer’s determination. 

(e) LIMITATION.—The authority of the head of 
an agency under subsection (a), and the author-
ity of the Comptroller General under subsection 
(c), with respect to a contract or subcontract 
shall expire three years after final payment 
under such contract or subcontract. 

(f) INAPPLICABILITY TO CERTAIN CONTRACTS.— 
This section does not apply to the following con-
tracts: 

(1) Contracts for utility services at rates not 
exceeding those established to apply uni-
formly to the public, plus any applicable rea-
sonable connection charge. 

(2) A contract or subcontract that is for an 
amount not greater than the simplified acqui-
sition threshold. 

(g) FORMS OF ORIGINAL RECORD STORAGE.— 
Nothing in this section shall be construed to 
preclude a contractor from duplicating or stor-
ing original records in electronic form. 

(h) USE OF IMAGES OF ORIGINAL RECORDS.—The 
head of an agency shall not require a contractor 
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or subcontractor to provide original records in 
an audit carried out pursuant to this section if 
the contractor or subcontractor provides photo-
graphic or electronic images of the original 
records and meets the following requirements: 

(1) The contractor or subcontractor has es-
tablished procedures to ensure that the imag-
ing process preserves the integrity, reliability, 
and security of the original records. 

(2) The contractor or subcontractor main-
tains an effective indexing system to permit 
timely and convenient access to the imaged 
records. 

(3) The contractor or subcontractor retains 
the original records for a minimum of one 
year after imaging to permit periodic valida-
tion of the imaging systems. 

(i) RECORDS DEFINED.—In this section, the 
term ‘‘records’’ includes books, documents, ac-
counting procedures and practices, and other 
data, regardless of type and regardless of wheth-
er such items are in written form, in the form of 
computer data, or in any other form. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 132; Pub. L. 
89–607, § 1(2), Sept. 27, 1966, 80 Stat. 850; Pub. L. 
98–369, div. B, title VII, § 2727(c), July 18, 1984, 98 
Stat. 1195; Pub. L. 99–145, title IX, § 935, Nov. 8, 
1985, 99 Stat. 700; Pub. L. 100–26, § 7(g)(1), Apr. 21, 
1987, 101 Stat. 282; Pub. L. 101–510, div. A, title 
XIII, § 1301(9), Nov. 5, 1990, 104 Stat. 1668; Pub. L. 
103–355, title II, § 2201(a)(1), title IV, § 4102(c), Oct. 
13, 1994, 108 Stat. 3316, 3340; Pub. L. 104–106, div. 
A, title XV, § 1502(a)(1), Feb. 10, 1996, 110 Stat. 
502; Pub. L. 104–201, div. A, title VIII, § 808(a), 
Sept. 23, 1996, 110 Stat. 2607; Pub. L. 106–65, div. 
A, title X, § 1032(a)(2), Oct. 5, 1999, 113 Stat. 751; 
Pub. L. 110–417, [div. A], title VIII, § 871(b), Oct. 
14, 2008, 122 Stat. 4555.) 

HISTORICAL AND REVISION NOTES 

Revised 
section 

Source (U.S. Code) Source (Statutes at Large) 

2313(a) ..... 41:153(b) (words after 
semicolon of last sen-
tence). 

Feb. 19, 1948, ch. 65, § 4(b) 
(words after semicolon 
of last sentence), 62 
Stat. 23. 

2313(b) ..... 41:153(c). Feb. 19, 1948, ch. 65, § 4(c); 
added Oct. 31, 1951, ch. 
652 (as applicable to 
§ 4(c); of the Act of Feb. 
19, 1948, ch. 65), 65 Stat. 
700. 

In subsection (a), the words ‘‘An agency named in 
section 2303 of this title’’ are substituted for the words 
‘‘a procuring agency’’. The words ‘‘made by that agency 
under this chapter’’ are inserted for clarity. 

In subsection (b), the word ‘‘under’’ is substituted for 
the words ‘‘pursuant to authority contained in’’. The 
word ‘‘provide’’ is substituted for the words ‘‘include a 
clause to the effect’’. The words ‘‘are entitled’’ are sub-
stituted for the words ‘‘shall * * * have * * * the 
right’’. The words ‘‘of the United States’’, ‘‘duly au-
thorized’’, ‘‘have access to and’’, and ‘‘engaged in the 
performance of’’ are omitted as surplusage. 

AMENDMENTS 

2008—Subsec. (c)(1). Pub. L. 110–417 inserted ‘‘and to 
interview any current employee regarding such trans-
actions’’ before period at end. 

1999—Subsec. (b)(4). Pub. L. 106–65 struck out par. (4) 
which read as follows: ‘‘The Director (or any successor 
official) shall submit an annual report to the Secretary 
of Defense on the exercise of such authority during the 
preceding year and the reasons why such authority was 

exercised in any instance. The Secretary shall forward 
a copy of each such report to the Committee on Armed 
Services of the Senate and the Committee on National 
Security of the House of Representatives.’’ 

1996—Subsec. (b)(4). Pub. L. 104–106 substituted ‘‘Com-
mittee on Armed Services of the Senate and the Com-
mittee on National Security of the House of Represent-
atives’’ for ‘‘Committees on Armed Services of the Sen-
ate and House of Representatives’’. 

Subsec. (d). Pub. L. 104–201 amended subsec. (d) gener-
ally. Prior to amendment, subsec. (d) read as follows: 
‘‘LIMITATION ON PREAWARD AUDITS RELATING TO INDI-
RECT COSTS.—The head of an agency may not perform 
a preaward audit to evaluate proposed indirect costs 
under any contract, subcontract, or modification to be 
entered into in accordance with this chapter in any 
case in which the contracting officer determines that 
the objectives of the audit can reasonably be met by ac-
cepting the results of an audit conducted by any other 
department or agency of the Federal Government with-
in one year preceding the date of the contracting offi-
cer’s determination.’’ 

1994—Pub. L. 103–355, § 2201(a)(1), amended section 
generally, striking out ‘‘of books’’ before ‘‘and records’’ 
in section catchline, and substituting subsecs. (a) to (i) 
for former subsecs. (a) to (d). 

Subsec. (f)(2). Pub. L. 103–355, § 4102(c), added par. (2). 
1990—Subsec. (c). Pub. L. 101–510 struck out after cl. 

(2) ‘‘If subsection (b) is not applied to a contract or sub-
contract based on a determination under clause (2), a 
written report shall be furnished to the Congress.’’ 

1987—Subsec. (d)(1). Pub. L. 100–26 substituted ‘‘sec-
tion 2306a’’ for ‘‘section 2306(f)’’. 

1985—Subsec. (d). Pub. L. 99–145 added subsec. (d). 
1984—Subsec. (b). Pub. L. 98–369 substituted ‘‘awarded 

after using procedures other than sealed bid proce-
dures’’ for ‘‘negotiated under this chapter’’. 

1966—Subsec. (b). Pub. L. 89–607, § 1(2)(A), substituted 
‘‘Except as provided in subsection (c), each’’ for 
‘‘Each’’. 

Subsec. (c). Pub. L. 89–607, § 1(2)(B), added subsec. (c). 

EFFECTIVE DATE OF 1994 AMENDMENT 

For effective date and applicability of amendment by 
Pub. L. 103–355, see section 10001 of Pub. L. 103–355, set 
out as a note under section 2302 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable with respect 
to any solicitation for bids or proposals issued after 
Mar. 31, 1985, see section 2751 of Pub. L. 98–369, set out 
as a note under section 2302 of this title. 

ADDITIONAL ACCESS TO CONTRACTOR AND SUBCONTRAC-
TOR RECORDS IN THE UNITED STATES CENTRAL COM-
MAND THEATER OF OPERATIONS 

Pub. L. 112–81, div. A, title VIII, § 842, Dec. 31, 2011, 125 
Stat. 1513, provided that: 

‘‘(a) DEPARTMENT OF DEFENSE CONTRACTS, GRANTS, 
AND COOPERATIVE AGREEMENTS.— 

‘‘(1) IN GENERAL.—Not later than 30 days after the 
date of the enactment of this Act [Dec. 31, 2011], the 
Secretary of Defense shall revise the Department of 
Defense Supplement to the Federal Acquisition Regu-
lation to require that— 

‘‘(A) the clause described in paragraph (2) shall be 
included in each covered contract, grant, and coop-
erative agreement of the Department of Defense 
that is awarded on or after the date of the enact-
ment of this Act; and 

‘‘(B) to the maximum extent practicable, each 
covered contract, grant, and cooperative agreement 
of the Department that is awarded before the date 
of the enactment of this Act shall be modified to in-
clude the clause described in paragraph (2). 
‘‘(2) CLAUSE.—The clause described in this para-

graph is a clause authorizing the Secretary, upon a 
written determination pursuant to paragraph (3), to 
examine any records of the contractor, the recipient 
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of a grant or cooperative agreement, or any sub-
contractor or subgrantee under such contract, grant, 
or cooperative agreement to the extent necessary to 
ensure that funds available under the contract, grant, 
or cooperative agreement— 

‘‘(A) are not subject to extortion or corruption; 
and 

‘‘(B) are not provided directly or indirectly to 
persons or entities that are actively supporting an 
insurgency or otherwise actively opposing United 
States or coalition forces in a contingency oper-
ation. 
‘‘(3) WRITTEN DETERMINATION.—The authority to ex-

amine records pursuant to the contract clause de-
scribed in paragraph (2) may be exercised only upon 
a written determination by the contracting officer or 
comparable official responsible for a grant or cooper-
ative agreement, upon a finding by the Commander of 
the United States Central Command, that there is 
reason to believe that funds available under the con-
tract, grant, or cooperative agreement concerned 
may have been subject to extortion or corruption or 
may have been provided directly or indirectly to per-
sons or entities that are actively supporting an insur-
gency or otherwise actively opposing United States 
or coalition forces in a contingency operation. 

‘‘(4) FLOWDOWN.—A clause described in paragraph 
(2) shall also be required in any subcontract or 
subgrant under a covered contract, grant, or coopera-
tive agreement if the subcontract or subgrant has an 
estimated value in excess of $100,000. 
‘‘(b) REPORTS.—Not later than March 1 of each of 2013, 

2014, and 2015, the Secretary shall submit to the con-
gressional defense committees [Committees on Armed 
Services and Appropriations of the Senate and the 
House of Representatives] a report on the use of the au-
thority provided by this section in the preceding cal-
endar year. Each report shall identify, for the calendar 
year covered by such report, each instance in which the 
Department of Defense exercised the authority pro-
vided under this section to examine records, explain 
the basis for the action taken, and summarize the re-
sults of any examination of records so undertaken,[.] 
Any report under this subsection may be submitted in 
classified form. 

‘‘(c) DEFINITIONS.—In this section: 
‘‘(1) The term ‘contingency operation’ has the 

meaning given that term in section 101(a)(13) of title 
10, United States Code. 

‘‘(2) The term ‘covered contract, grant, or coopera-
tive agreement’ means a contract, grant, or coopera-
tive agreement with an estimated value in excess of 
$100,000 that will be performed in the United States 
Central Command theater of operations in support of 
a contingency operation. 
‘‘(d) SUNSET.— 

‘‘(1) IN GENERAL.—The clause described by sub-
section (a)(2) shall not be required in any contract, 
grant, or cooperative agreement that is awarded after 
the date that is three years after the date of the en-
actment of this Act [Dec. 31, 2011]. 

‘‘(2) CONTINUING EFFECT OF CLAUSES INCLUDED BE-
FORE SUNSET.—Any clause described by subsection 
(a)(2) that is included in a contract, grant, or cooper-
ative agreement pursuant to this section before the 
date specified in paragraph (1) shall remain in effect 
in accordance with its terms.’’ 

EXEMPTION OF FUNCTIONS 

Functions with respect to purchases authorized to be 
made outside limits of United States or District of Co-
lumbia under Foreign Assistance Act of 1961, as amend-
ed, as exempt, see Ex. Ord. No. 11223, May 12, 1965, 30 
F.R. 6635, set out as a note under section 2393 of Title 
22, Foreign Relations and Intercourse. 

FOREIGN CONTRACTORS 

Secretaries of Defense, Army, Navy, or Air Force, or 
their designees, to determine, prior to exercising au-

thority provided in amendment of this section by Pub. 
L. 89–607 to exempt certain contracts with foreign con-
tractors from requirement of an examination-of- 
records clause, that all reasonable efforts have been 
made to include such examination-of-records clause, as 
required by par. (11) of Part I of Ex. Ord. No. 10789, and 
that alternate sources of supply are not reasonably 
available, see par. (11) of Part I of Ex. Ord. No. 10789, 
Nov. 14, 1958, 23 F.R. 8897, as amended, set out as a note 
under section 1431 of Title 50, War and National De-
fense. 

§ 2313a. Defense Contract Audit Agency: annual 
report 

(a) REQUIRED REPORT.—The Director of the De-
fense Contract Audit Agency shall prepare an 
annual report of the activities of the Agency 
during the previous fiscal year. The report shall 
include, at a minimum— 

(1) a description of significant problems, 
abuses, and deficiencies encountered during 
the conduct of contractor audits; 

(2) statistical tables showing— 

(A) the total number of audit reports com-
pleted and pending; 

(B) the priority given to each type of 
audit; 

(C) the length of time taken for each type 
of audit; 

(D) the total dollar value of questioned 
costs (including a separate category for the 
dollar value of unsupported costs); and 

(E) an assessment of the number and types 
of audits pending for a period longer than al-
lowed pursuant to guidance of the Defense 
Contract Audit Agency; 

(3) a summary of any recommendations of 
actions or resources needed to improve the 
audit process; and 

(4) any other matters the Director considers 
appropriate. 

(b) SUBMISSION OF ANNUAL REPORT.—Not later 
than March 30 of each year, the Director shall 
submit to the congressional defense committees 
the report required by subsection (a). 

(c) PUBLIC AVAILABILITY.—Not later than 60 
days after the submission of an annual report to 
the congressional defense committees under sub-
section (b), the Director shall make the report 
available on the publicly available website of 
the Agency or such other publicly available web-
site as the Director considers appropriate. 

(Added Pub. L. 112–81, div. A, title VIII, § 805(a), 
Dec. 31, 2011, 125 Stat. 1486.) 

§ 2314. Laws inapplicable to agencies named in 
section 2303 of this title 

Sections 6101(b)–(d) and 6304 of title 41 do not 
apply to the procurement or sale of property or 
services by the agencies named in section 2303 of 
this title. 

(Aug. 10, 1956, ch. 1041, 70A Stat. 133; Pub. L. 
96–513, title V, § 511(78), Dec. 12, 1980, 94 Stat. 
2927; Pub. L. 103–160, div. A, title VIII, § 822(b)(2), 
Nov. 30, 1993, 107 Stat. 1706; Pub. L. 111–350, 
§ 5(b)(16), Jan. 4, 2011, 124 Stat. 3843.) 
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