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(2) Exceptions 

The President shall not be required to apply 
or maintain sanctions under this section— 

(A) in the case of procurement of defense 
articles or defense services— 

(i) under existing contracts or sub-
contracts, including the exercise of op-
tions for production quantities to satisfy 
United States operational military re-
quirements; 

(ii) if the President determines that the 
person or other entity to which the sanc-
tions would otherwise be applied is a sole 
source supplier of the defense articles or 
services, that the defense articles or serv-
ices are essential, and that alternative 
sources are not readily or reasonably 
available; or 

(iii) if the President determines that 
such articles or services are essential to 
the national security under defense co-
production agreements; 

(B) to products or services provided under 
contracts entered into before the date on 
which the President publishes his intention 
to impose sanctions; 

(C) to— 
(i) spare parts, 
(ii) component parts, but not finished 

products, essential to United States prod-
ucts or production, or 

(iii) routine servicing and maintenance 
of products, to the extent that alternative 
sources are not readily or reasonably 
available; 

(D) to information and technology essen-
tial to United States products or production; 
or 

(E) to medical or other humanitarian 
items. 

(d) Termination of sanctions 

The sanctions imposed pursuant to this sec-
tion shall apply for a period of at least 12 
months following the imposition of sanctions 
and shall cease to apply thereafter only if the 
President determines and certifies to the Con-
gress that reliable information indicates that 
the foreign person with respect to which the de-
termination was made under subsection (a)(1) 
has ceased to aid or abet any foreign govern-
ment, project, or entity in its efforts to acquire 
chemical or biological weapons capability as de-
scribed in that subsection. 

(e) Waiver 

(1) Criterion for waiver 

The President may waive the application of 
any sanction imposed on any person pursuant 
to this section, after the end of the 12-month 
period beginning on the date on which that 
sanction was imposed on that person, if the 
President determines and certifies to the Con-
gress that such waiver is important to the na-
tional security interests of the United States. 

(2) Notification of and report to Congress 

If the President decides to exercise the waiv-
er authority provided in paragraph (1), the 
President shall so notify the Congress not less 

than 20 days before the waiver takes effect. 
Such notification shall include a report fully 
articulating the rationale and circumstances 
which led the President to exercise the waiver 
authority. 

(f) Definition of foreign person 

For the purposes of this section, the term 
‘‘foreign person’’ means— 

(1) an individual who is not a citizen of the 
United States or an alien admitted for perma-
nent residence to the United States; or 

(2) a corporation, partnership, or other en-
tity which is created or organized under the 
laws of a foreign country or which has its prin-
cipal place of business outside the United 
States. 

(Pub. L. 96–72, § 11C, as added and amended Pub. 
L. 102–182, title III, §§ 305(a), 309(b)(1), Dec. 4, 
1991, 105 Stat. 1247, 1258.) 

PRIOR PROVISIONS 

A prior section 2410c, Pub. L. 96–72, § 11C, as added 

Pub. L. 102–138, title V, § 505(a), Oct. 28, 1991, 105 Stat. 

724, contained provisions substantially identical to 

those added by section 305(a) of Pub. L. 102–182, prior to 

repeal by Pub. L. 102–182, § 309(a). 

AMENDMENTS 

1991—Subsec. (a)(1). Pub. L. 102–182, § 309(b)(1), sub-

stituted ‘‘October 28, 1991’’ for reference to the ‘‘date of 

the enactment of this section’’ which was enacted Dec. 

4, 1991. 

DELEGATION OF FUNCTIONS 

Functions of President under this section delegated 

to Secretary of State, with certain exceptions, by sec-

tion 1(a) of Ex. Ord. No. 12851, June 11, 1993, 58 F.R. 

33181, set out as a note under section 2797 of Title 22, 

Foreign Relations and Intercourse. 

§ 2411. Enforcement 

(a) General authority 

(1) To the extent necessary or appropriate to 
the enforcement of this Act [sections 2401 to 2420 
of this Appendix] or to the imposition of any 
penalty, forfeiture, or liability arising under the 
Export Control Act of 1949 [former sections 2021 
to 2032 of this Appendix] or the Export Adminis-
tration Act of 1969 [former sections 2401 to 2413 
of this Appendix], the head of any department or 
agency exercising any function thereunder (and 
officers or employees of such department or 
agency specifically designated by the head 
thereof) may make such investigations within 
the United States, and the Commissioner of Cus-
toms (and officers or employees of the United 
States Customs Service specifically designated 
by the Commissioner) may make such investiga-
tions outside of the United States, and the head 
of such department or agency (and such officers 
or employees) may obtain such information 
from, require such reports or the keeping of 
such records by, make such inspection of the 
books, records, and other writings, premises, or 
property of, and take the sworn testimony of, 
any person. In addition, such officers or employ-
ees may administer oaths or affirmations, and 
may by subpena require any person to appear 
and testify or to appear and produce books, 
records, and other writings, or both, and in the 
case of contumacy by, or refusal to obey a sub-
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pena issued to, any such person, a district court 
of the United States, after notice to any such 
person and hearing, shall have jurisdiction to 
issue an order requiring such person to appear 
and give testimony or to appear and produce 
books, records, and other writings, or both, and 
any failure to obey such order of the court may 
be punished by such court as a contempt there-
of. In addition to the authority conferred by this 
paragraph, the Secretary (and officers or em-
ployees of the Department of Commerce des-
ignated by the Secretary) may conduct, outside 
the United States, pre-license investigations and 
post-shipment verifications of items licensed for 
export, and investigations in the enforcement of 
section 8 of this Act [section 2407 of this Appen-
dix]. 

(2)(A) Subject to subparagraph (B) of this 
paragraph, the United States Customs Service is 
authorized, in the enforcement of this Act [sec-
tions 2401 to 2420 of this Appendix], to search, 
detain (after search), and seize goods or tech-
nology at those ports of entry or exit from the 
United States where officers of the Customs 
Service are authorized by law to conduct such 
searches, detentions, and seizures, and at those 
places outside the United States where the Cus-
toms Service, pursuant to agreements or other 
arrangements with other countries, is author-
ized to perform enforcement activities. 

(B) An officer of the United States Customs 
Service may do the following in carrying out en-
forcement authority under this Act [sections 
2401 to 2420 of this Appendix]: 

(i) Stop, search, and examine a vehicle, ves-
sel, aircraft, or person on which or whom such 
officer has reasonable cause to suspect there 
are any goods or technology that has been, is 
being, or is about to be exported from the 
United States in violation of this Act [sections 
2401 to 2420 of this Appendix]. 

(ii) Search any package or container in 
which such officer has reasonable cause to sus-
pect there are any goods or technology that 
has been, is being, or is about to be exported 
from the United States in violation of this Act 
[sections 2401 to 2420 of this Appendix]. 

(iii) Detain (after search) or seize and secure 
for trial any goods or technology on or about 
such vehicle, vessel, aircraft, or person, or in 
such package or container, if such officer has 
probable cause to believe the goods or tech-
nology has been, is being, or is about to be ex-
ported from the United States in violation of 
this Act [sections 2401 to 2420 of this Appen-
dix]. 

(iv) Make arrests without warrant for any 
violation of this Act [sections 2401 to 2420 of 
this Appendix] committed in his or her pres-
ence or view or if the officer has probable 
cause to believe that the person to be arrested 
has committed or is committing such a viola-
tion. 

The arrest authority conferred by clause (iv) of 
this subparagraph is in addition to any arrest 
authority under other laws. The Customs Serv-
ice may not detain for more than 20 days any 
shipment of goods or technology eligible for ex-
port under a general license under section 4(a)(3) 
[section 2403(a)(3) of this Appendix]. In a case in 
which such detention is on account of a dis-

agreement between the Secretary and the head 
of any other department or agency with export 
license authority under other provisions of law 
concerning the export license requirements for 
such goods or technology, such disagreement 
shall be resolved within that 20-day period. At 
the end of that 20-day period, the Customs Serv-
ice shall either release the goods or technology, 
or seize the goods or technology as authorized 
by other provisions of law. 

(3)(A) Subject to subparagraph (B) of this 
paragraph, the Secretary shall have the respon-
sibility for the enforcement of section 8 of this 
Act [section 2407 of this Appendix] and, in the 
enforcement of the other provisions of this Act 
[sections 2401 to 2420 of this Appendix], the Sec-
retary is authorized to search, detain (after 
search), and seize goods or technology at those 
places within the United States other than those 
ports specified in paragraph (2)(A) of this sub-
section. The search, detention (after search), or 
seizure of goods or technology at those ports and 
places specified in paragraph (2)(A) may be con-
ducted by officers or employees of the Depart-
ment of Commerce designated by the Secretary 
with the concurrence of the Commissioner of 
Customs or a person designated by the Commis-
sioner. 

(B) The Secretary may designate any em-
ployee of the Office of Export Enforcement of 
the Department of Commerce to do the follow-
ing in carrying out enforcement authority under 
this Act [sections 2401 to 2420 of this Appendix]: 

(i) Execute any warrant or other process is-
sued by a court or officer of competent juris-
diction with respect to the enforcement of the 
provisions of this Act [sections 2401 to 2420 of 
this Appendix]. 

(ii) Make arrests without warrant for any 
violation of this Act [sections 2401 to 2420 of 
this Appendix] committed in his or her pres-
ence or view, or if the officer or employee has 
probable cause to believe that the person to be 
arrested has committed or is committing such 
a violation. 

(iii) Carry firearms in carrying out any ac-
tivity described in clause (i) or (ii). 

(4) The authorities first conferred by the Ex-
port Administration Amendments Act of 1985 
under paragraph (3) shall be exercised pursuant 
to guidelines approved by the Attorney General. 
Such guidelines shall be issued not later than 
120 days after the date of the enactment of the 
Export Administration Amendments Act of 1985 
[July 12, 1985]. 

(5) All cases involving violations of this Act 
[sections 2401 to 2420 of this Appendix] shall be 
referred to the Secretary for purposes of deter-
mining civil penalties and administrative sanc-
tions under section 11(c) of this Act [section 
2410(c) of this Appendix], or to the Attorney 
General for criminal action in accordance with 
this Act [sections 2401 to 2420 of this Appendix]. 

(6) Notwithstanding any other provision of 
law, the United States Customs Service may ex-
pend in the enforcement of export controls 
under this Act [sections 2401 to 2420 of this Ap-
pendix] not more than $12,000,000 in the fiscal 
year 1985 and not more than $14,000,000 in the fis-
cal year 1986. 

(7) Not later than 90 days after the date of the 
enactment of the Export Administration 
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Amendments Act of 1985 [July 12, 1985], the Sec-
retary, with the concurrence of the Secretary of 
the Treasury, shall publish in the Federal Reg-
ister procedures setting forth, in accordance 
with this subsection, the responsibilities of the 
Department of Commerce and the United States 
Customs Service in the enforcement of this Act 
[sections 2401 to 2420 of this Appendix]. In addi-
tion, the Secretary, with the concurrence of the 
Secretary of the Treasury, may publish proce-
dures for the sharing of information in accord-
ance with subsection (c)(3) of this section, and 
procedures for the submission to the appropriate 
departments and agencies by private persons of 
information relating to the enforcement of this 
Act [sections 2401 to 2420 of this Appendix]. 

(8) For purposes of this section, a reference to 
the enforcement of this Act [sections 2401 to 2420 
of this Appendix] or to a violation of this Act 
[sections 2401 to 2420 of this Appendix] includes 
a reference to the enforcement or a violation of 
any regulation, order, or license issued under 
this Act [sections 2401 to 2420 of this Appendix]. 

(b) Immunity 

No person shall be excused from complying 
with any requirements under this section be-
cause of his privilege against self-incrimination, 
but the immunity provisions of section 6002 of 
title 18, United States Code, shall apply with re-
spect to any individual who specifically claims 
such privilege. 

(c) Confidentiality 

(1) Except as otherwise provided by the third 
sentence of section 8(b)(2) [section 2407(b)(2) of 
this Appendix] and by section 11(c)(2)(C) of this 
Act [section 2410(c)(2)(C) of this Appendix], in-
formation obtained under this Act [sections 2401 
to 2420 of this Appendix] on or before June 30, 
1980, which is deemed confidential, including 
Shippers’ Export Declarations, or with reference 
to which a request for confidential treatment is 
made by the person furnishing such information, 
shall be exempt from disclosure under section 
552 of title 5, United States Code, and such infor-
mation shall not be published or disclosed unless 
the Secretary determines that the withholding 
thereof is contrary to the national interest. In-
formation obtained under this Act [sections 2401 
to 2420 of this Appendix] after June 30, 1980, may 
be withheld only to the extent permitted by 
statute, except that information obtained for 
the purpose of consideration of, or concerning, 
license applications under this Act [sections 2401 
to 2420 of this Appendix] shall be withheld from 
public disclosure unless the release of such in-
formation is determined by the Secretary to be 
in the national interest. Enactment of this sub-
section shall not affect any judicial proceeding 
commenced under section 552 of title 5, United 
States Code, to obtain access to boycott reports 
submitted prior to October 31, 1976, which was 
pending on May 15, 1979; but such proceeding 
shall be continued as if this Act [sections 2401 to 
2420 of this Appendix] had not been enacted. 

(2) Nothing in this Act [sections 2401 to 2420 of 
this Appendix] shall be construed as authorizing 
the withholding of information from the Con-
gress or from the Government Accountability 
Office. All information obtained at any time 
under this Act [sections 2401 to 2420 of this Ap-

pendix] or previous Acts regarding the control of 
exports, including any report or license applica-
tion required under this Act [sections 2401 to 
2420 of this Appendix], shall be made available to 
any committee or subcommittee of Congress of 
appropriate jurisdiction upon request of the 
chairman or ranking minority member of such 
committee or subcommittee. No such commit-
tee or subcommittee, or member thereof, shall 
disclose any information obtained under this 
Act [sections 2401 to 2420 of this Appendix] or 
previous Acts regarding the control of exports 
which is submitted on a confidential basis un-
less the full committee determines that the 
withholding of that information is contrary to 
the national interest. Notwithstanding para-
graph (1) of this subsection, information referred 
to in the second sentence of this paragraph 
shall, consistent with the protection of intel-
ligence, counterintelligence, and law enforce-
ment sources, methods, and activities, as deter-
mined by the agency that originally obtained 
the information, and consistent with the provi-
sions of section 313 of the Budget and Account-
ing Act 1921 [31 U.S.C. 716], be made available 
only by that agency, upon request, to the Comp-
troller General of the United States or to any of-
ficer or employee of the Government Account-
ability Office who is authorized by the Comp-
troller General to have access to such informa-
tion. No officer or employee of the Government 
Accountability Office shall disclose, except to 
the Congress in accordance with this paragraph, 
any such information which is submitted on a 
confidential basis and from which any individual 
can be identified. 

(3) Any department or agency which obtains 
information which is relevant to the enforce-
ment of this Act [sections 2401 to 2420 of this Ap-
pendix], including information pertaining to any 
investigation, shall furnish such information to 
each department or agency with enforcement re-
sponsibilities under this Act [sections 2401 to 
2420 of this Appendix] to the extent consistent 
with the protection of intelligence, counter-
intelligence, and law enforcement sources, 
methods, and activities. The provisions of this 
paragraph shall not apply to information sub-
ject to the restrictions set forth in section 9 of 
title 13, United States Code; and return informa-
tion, as defined in subsection (b) of section 6103 
of the Internal Revenue Code of 1986 [26 U.S.C. 
6103(b)], may be disclosed only as authorized by 
such section. The Secretary and the Commis-
sioner of Customs, upon request, shall exchange 
any licensing and enforcement information with 
each other which is necessary to facilitate en-
forcement efforts and effective license decisions. 
The Secretary, the Attorney General, and the 
Commissioner of Customs shall consult on a 
continuing basis with one another and with the 
heads of other departments and agencies which 
obtain information subject to this paragraph, in 
order to facilitate the exchange of such informa-
tion. 

(d) Reporting requirements 

In the administration of this Act [sections 2401 
to 2420 of this Appendix], reporting requirements 
shall be so designed as to reduce the cost of re-
porting, recordkeeping, and export documenta-
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tion required under this Act [sections 2401 to 
2420 of this Appendix] to the extent feasible con-
sistent with effective enforcement and compila-
tion of useful trade statistics. Reporting, record-
keeping, and export documentation require-
ments shall be periodically reviewed and revised 
in the light of developments in the field of infor-
mation technology. 

(e) Simplification of regulations 

The Secretary, in consultation with appro-
priate United States Government departments 
and agencies and with appropriate technical ad-
visory committees established under section 5(h) 
[section 2404(h) of this Appendix], shall review 
the regulations issued under this Act [sections 
2401 to 2420 of this Appendix] and the commodity 
control list in order to determine how compli-
ance with the provisions of this Act [sections 
2401 to 2420 of this Appendix] can be facilitated 
by simplifying such regulations, by simplifying 
or clarifying such list, or by any other means. 

(Pub. L. 96–72, § 12, Sept. 29, 1979, 93 Stat. 530; 
Pub. L. 97–145, §§ 3, 5, Dec. 29, 1981, 95 Stat. 1727, 
1728; Pub. L. 99–64, title I, § 113, July 12, 1985, 99 
Stat. 148; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 
Stat. 2095; Pub. L. 100–418, title II, § 2427, Aug. 23, 
1988, 102 Stat. 1361; Pub. L. 108–271, § 8(b), July 7, 
2004, 118 Stat. 814.) 

REFERENCES IN TEXT 

The Export Control Act of 1949, referred to in subsec. 

(a)(1), is act Feb. 26, 1949, ch. 11, 63 Stat. 7, as amended, 

which was classified to sections 2021 to 2032 of this Ap-

pendix, and terminated on Dec. 31, 1969, pursuant to the 

terms of that Act. For complete classification of this 

Act to the Code, see Tables. 

The Export Administration Act of 1969, referred to in 

subsec. (a)(1), is Pub. L. 91–184, Dec. 30, 1969, 83 Stat. 

841, as amended, which was classified generally to sec-

tions 2401 to 2413 of this Appendix, and terminated on 

Sept. 30, 1979, pursuant to the terms of that Act. For 

complete classification of this Act to the Code, see 

Tables. 

The Export Administration Amendments Act of 1985, 

referred to in subsec. (a)(4), is titles I and II of Pub. L. 

99–64, July 12, 1985, 99 Stat. 120, which, among other 

amendments, enacted par. (3) of subsec. (a) of this sec-

tion. For complete classification of this Act to the 

Code, see Short Title of 1985 Amendment note set out 

under section 2401 of this Appendix and Tables. 

Section 313 of the Budget and Accounting Act 1921, 

referred to in subsec. (c)(2), is section 313 of act June 10, 

1921, ch. 18, title III, 42 Stat. 26, which was classified to 

section 54 of former Title 31, and which was repealed by 

Pub. L. 97–258, § 5(b), Sept. 13, 1982, 96 Stat. 1068, and re-

enacted by the first section thereof as section 716 of 

Title 31, Money and Finance. 

PRIOR PROVISIONS 

A prior section 2411, Pub. L. 91–184, § 12, Dec. 30, 1969, 

83 Stat. 846, relating to the effect on the Act of Feb. 15, 

1936 (49 Stat. 1140) and section 414 of the Mutual Secu-

rity Act of 1934 (22 U.S.C. 1934) provisions of the Export 

Administration Act of 1969, expired on Sept. 30, 1979. 

AMENDMENTS 

2004—Subsec. (c)(2). Pub. L. 108–271 substituted ‘‘Gov-

ernment Accountability Office’’ for ‘‘General Account-

ing Office’’ wherever appearing. 

1988—Subsec. (a)(2)(B). Pub. L. 100–418 inserted at end 

‘‘The Customs Service may not detain for more than 20 

days any shipment of goods or technology eligible for 

export under a general license under section 4(a)(3). In 

a case in which such detention is on account of a dis-

agreement between the Secretary and the head of any 
other department or agency with export license author-
ity under other provisions of law concerning the export 
license requirements for such goods or technology, such 
disagreement shall be resolved within that 20-day pe-
riod. At the end of that 20-day period, the Customs 
Service shall either release the goods or technology, or 
seize the goods or technology as authorized by other 

provisions of law.’’ 
1986—Subsec. (c)(3). Pub. L. 99–514 substituted ‘‘Inter-

nal Revenue Code of 1986’’ for ‘‘Internal Revenue Code 

of 1954’’. 
1985—Subsec. (a)(1). Pub. L. 99–64, § 113(a), designated 

existing provisions of subsec. (a) as par. (1), substituted 

‘‘such investigations within the United States, and the 

Commissioner of Customs (and officers or employees of 

the United States Customs Service specifically des-

ignated by the Commissioner) may make such inves-

tigations outside of the United States, and the head of 

such department or agency (and such officers or em-

ployees) may’’ for ‘‘such investigations and’’, and ‘‘a 

district court of the United States,’’ for ‘‘the district 

court of the United States for any district in which 

such person is found or resides or transacts business, 

upon application, and’’, and inserted sentence providing 

that in addition to the authority conferred by this 

paragraph, the Secretary (and officers or employees of 

the Department of Commerce designated by the Sec-

retary) may conduct, outside the United States, pre-li-

cense investigations and post-shipment verifications of 

items licensed for export, and investigations in the en-

forcement of section 8 of this Act. 
Subsec. (a)(2) to (8). Pub. L. 99–64, § 113(a)(5), added 

pars. (2) to (8). 
Subsec. (c)(3). Pub. L. 99–64, § 113, substituted ‘‘Any 

department or agency which obtains information which 

is relevant to the enforcement of this Act, including in-

formation pertaining to any investigation, shall fur-

nish such information to each department or agency’’ 

for ‘‘Departments or agencies which obtain information 

which is relevant to the enforcement of this Act shall 

furnish such information to the department or agen-

cy’’, and inserted sentences providing that the Sec-

retary and the Commissioner of Customs, upon request, 

shall exchange any licensing and enforcement informa-

tion with each other which is necessary to facilitate 

enforcement efforts and effective license decisions and 

that the Secretary, the Attorney General, and the 

Commissioner of Customs shall consult on a continuing 

basis with one another and with the heads of other de-

partments and agencies which obtain information sub-

ject to this paragraph, in order to facilitate the ex-

change of such information. 
1981—Subsec. (c)(2). Pub. L. 97–145, § 5, substantially 

reenacted existing provisions, inserted provisions that 

the information may not be withheld from the General 

Accounting Office, and that the information be made 

available to the Comptroller General of the United 

States or to any officer or employee of the General Ac-

counting Office who is authorized to have access to 

such information which is submitted on a confidential 

basis and from which any individual can be identified, 

consistent with the protection of intelligence, counter-

intelligence, and law enforcement sources, methods, 

and activities, as determined by the agency that origi-

nally obtained the information, and consistent with 

section 54 of title 31, be made available only by that 

agency. 
Subsec. (c)(3). Pub. L. 97–145, § 3, added par. (3). 

TRANSFER OF FUNCTIONS 

For transfer of functions, personnel, assets, and li-

abilities of the United States Customs Service of the 

Department of the Treasury, including functions of the 

Secretary of the Treasury relating thereto, to the Sec-

retary of Homeland Security, and for treatment of re-

lated references, see sections 203(1), 551(d), 552(d), and 

557 of Title 6, Domestic Security, and the Department 

of Homeland Security Reorganization Plan of Novem-

ber 25, 2002, as modified, set out as a note under section 

542 of Title 6. 
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§ 2411a. Omitted 

CODIFICATION 

A prior section 2411a, Pub. L. 91–184, § 13, as added 

Pub. L. 95–52, title I, § 102, June 22, 1977, 91 Stat. 235, au-

thorizing appropriations to carry out purposes of provi-

sions of Export Administration Act of 1969, expired on 

Sept. 30, 1979. 

§ 2412. Administrative procedure and judicial re-
view 

(a) Exemption 

Except as provided in section 11(c)(2) [section 
2410(c)(2) of this Appendix] and subsection (c) of 
this section, the functions exercised under this 
Act [sections 2401 to 2420 of this Appendix] are 
excluded from the operation of sections 551, 553 
through 559, and 701 through 706 of title 5, 
United States Code. 

(b) Public participation 

It is the intent of the Congress that, to the ex-
tent practicable, all regulations imposing con-
trols on exports under this Act [sections 2401 to 
2420 of this Appendix] be issued in proposed form 
with meaningful opportunity for public com-
ment before taking effect. In cases where a regu-
lation imposing controls under this Act [sec-
tions 2401 to 2420 of this Appendix] is issued with 
immediate effect, it is the intent of the Congress 
that meaningful opportunity for public com-
ment also be provided and that the regulation be 
reissued in final form after public comments 
have been fully considered. 

(c) Procedures relating to civil penalties and 
sanctions 

(1) In any case in which a civil penalty or 
other civil sanction (other than a temporary de-
nial order or a penalty or sanction for a viola-
tion of section 8 [section 2407 of this Appendix]) 
is sought under section 11 of this Act [section 
2410 of this Appendix], the charged party is enti-
tled to receive a formal complaint specifying 
the charges and, at his or her request, to contest 
the charges in a hearing before an administra-
tive law judge. Subject to the provisions of this 
subsection, any such hearing shall be conducted 
in accordance with sections 556 and 557 of title 5, 
United States Code. With the approval of the ad-
ministrative law judge, the Government may 
present evidence in camera in the presence of 
the charged party or his or her representative. 
After the hearing, the administrative law judge 
shall make findings of fact and conclusions of 
law in a written decision, which shall be referred 
to the Secretary. The Secretary shall, in a writ-
ten order, affirm, modify, or vacate the decision 
of the administrative law judge within 30 days 
after receiving the decision. The order of the 
Secretary shall be final and is not subject to ju-
dicial review, except as provided in paragraph 
(3). 

(2) The proceedings described in paragraph (1) 
shall be concluded within a period of 1 year after 
the complaint is submitted, unless the adminis-
trative law judge extends such period for good 
cause shown. 

(3) The order of the Secretary under paragraph 
(1) shall be final, except that the charged party 
may, within 15 days after the order is issued, ap-
peal the order in the United States Court of Ap-

peals for the District of Columbia Circuit, which 
shall have jurisdiction of the appeal. The court 
may, while the appeal is pending, stay the order 
of the Secretary. The court may review only 
those issues necessary to determine liability for 
the civil penalty or other sanction involved. In 
an appeal filed under this paragraph, the court 
shall set aside any finding of fact for which the 
court finds there is not substantial evidence on 
the record and any conclusion of law which the 
court finds to be arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance 
with law. 

(4) An administrative law judge referred to in 
this subsection shall be appointed by the Sec-
retary from among those considered qualified 
for selection and appointment under section 3105 
of title 5, United States Code. Any person who, 
for at least 2 of the 10 years immediately preced-
ing the date of the enactment of the Export Ad-
ministration Amendments Act of 1985 [July 12, 
1985], has served as a hearing commissioner of 
the Department of Commerce shall be included 
among those considered as qualified for selec-
tion and appointment to such position. 

(d) Imposition of temporary denial orders 

(1) In any case in which it is necessary, in the 
public interest, to prevent an imminent viola-
tion of this Act [sections 2401 to 2420 of this Ap-
pendix] or any regulation, order, or license is-
sued under this Act [sections 2401 to 2420 of this 
Appendix], the Secretary may, without a hear-
ing, issue an order temporarily denying United 
States export privileges (hereinafter in this sub-
section referred to as a ‘‘temporary denial 
order’’) to a person. A temporary denial order 
may be effective no longer than 180 days unless 
renewed in writing by the Secretary for addi-
tional 180-day periods in order to prevent such 
an imminent violation, except that a temporary 
denial order may be renewed only after notice 
and an opportunity for a hearing is provided. 

(2) A temporary denial order shall define the 
imminent violation and state why the tem-
porary denial order was granted without a hear-
ing. The person or persons subject to the issu-
ance or renewal of a temporary denial order may 
file an appeal of the issuance or renewal of the 
temporary denial order with an administrative 
law judge who shall, within 10 working days 
after the appeal is filed, recommend that the 
temporary denial order be affirmed, modified, or 
vacated. Parties may submit briefs and other 
material to the judge. The recommendation of 
the administrative law judge shall be submitted 
to the Secretary who shall either accept, reject, 
or modify the recommendation by written order 
within 5 working days after receiving the recom-
mendation. The written order of the Secretary 
under the preceding sentence shall be final and 
is not subject to judicial review, except as pro-
vided in paragraph (3). The temporary denial 
order shall be affirmed only if it is reasonable to 
believe that the order is required in the public 
interest to prevent an imminent violation of 
this Act [sections 2401 to 2420 of this Appendix] 
or any regulation, order, or license issued under 
this Act [sections 2401 to 2420 of this Appendix]. 
All materials submitted to the administrative 
law judge and the Secretary shall constitute the 


		Superintendent of Documents
	2019-10-09T16:00:21-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




