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§700.1

app. 2071-2073, 2151-2157, 2159, and 2163); E.O.
10480, 3 CFR 1949-53 Comp. p. 962, as amended;
E.O. 12148, 3 CFR 1979 Comp. p. 412, as amend-
ed; Defense Mobilization Order (DMO) 3, 44
CFR part 322; DMO-12, 44 CFR part 329;
DMO-13, 44 CFR part 330, 50 U.S.C. 486, 10
U.S.C. 4501 and 9501, 50 U.S.C. 82, and Execu-
tive Order 12742 of January 8, 1991, 56 FR 1079.

SOURCE: 49 FR 30414, July 30, 1984, unless
otherwise noted. Redesignated at 54 FR 601,
Jan. 9, 1989.

Subpart A—Purpose

§700.1 Purpose of this regulation.

(a) Title | of the Defense Production
Act of 1950, as amended (50 U.S.C. App.
2061, et seq.) (Defense Production Act),
authorizes the President: to require the
priority performance of contracts and
orders necessary or appropriate to pro-
mote the national defense over other
contracts or orders; to allocate mate-
rials and facilities as necessary or ap-
propriate to promote the national de-
fense; and to require the allocation of,
or the priority performance under con-
tracts or orders relating to, supplies of
materials and equipment in order to
assure domestic energy supplies for na-
tional defense needs.

(b) This regulation consolidates, sim-
plifies, and revises the Defense Mate-
rials System and the Defense Priorities
System regulations, directions, and or-
ders. The Defense Priorities and Allo-
cations System (DPAS) helps to keep
current national defense programs on
schedule and provides an operating sys-
tem that can be rapidly expanded in a
national emergency.

(c) To aid in understanding and using
the DPAS, an overview of its major
provisions is incorporated into this
regulation as subpart B—Overview. The
full text of the DPAS is found in sub-
parts D through L.

Subpart B—Overview

§700.2 Introduction.

(a) The Federal Emergency Manage-
ment Agency authorizes certain na-
tional defense programs for priorities
and allocations support. For example,
military aircraft production, ammuni-
tion, and certain programs which maxi-
mize domestic energy supplies are “‘au-
thorized programs.” A complete list of
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currently authorized programs is pro-
vided at Schedule I.

(b) To ensure the preferential treat-
ment of certain contracts and orders
for authorized programs, the Depart-
ment of Commerce administers the
DPAS.

(c) Commerce has delegated author-
ity to place priority ratings on con-
tracts or orders necessary or appro-
priate to promote the national defense
to the government agencies that issue
such contracts or orders. Schedule | in-
cludes a list of agencies delegated this
authority. Copies of the Delegations of
Authority are provided at Appendix I.
They set forth the authorities dele-
gated and those retained by Commerce.

§700.3 Priority ratings and rated or-
ders.

(a) Rated orders are identified by a
priority rating consisting of the rat-
ing—either DX or DO—and a program
identification symbol. Rated orders
take preference over all unrated orders
as necessary to meet required delivery
dates. Among rated orders, DX rated
orders take preference over DO rated
orders. Program identification symbols
indicate which authorized program is
involved with the rated order. For ex-
ample, Al identifies defense aircraft
programs and A7 signifies defense elec-
tronic programs. The program identi-
fication symbols, in themselves, do not
connote any priority.

(b) Persons receiving rated orders
must give them preferential treatment
as required by this regulation. This
means a person must accept and fill a
rated order for items that the person
normally supplies. The existence of
previously accepted unrated or lower
rated orders is not sufficient reason for
rejecting a rated order. Persons are re-
quired to reschedule unrated orders if
they conflict with performance against
a rated order. Similarly, persons must
reschedule DO rated orders if they con-
flict with performance against a DX
rated order.

(c) All rated orders must be sched-
uled to the extent possible to ensure
delivery by the required delivery date.

(d) Persons who receive rated orders
must in turn place rated orders with
their suppliers for the items they need
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to fill the orders. This provision en-
sures that suppliers will give priority
treatment to rated orders from con-
tractor to subcontractor to suppliers
throughout the procurement chain.

(e) Persons may place a priority rat-
ing on orders only when they are in re-
ceipt of a rated order, have been explic-
itly authorized to do so by the Depart-
ment of Commerce or a Delegate Agen-
cy, or are otherwise permitted to do so
by this regulation.

§700.4 Controlled materials.

(a) Federal central management of
certain key materials, designated
““‘controlled materials’, has been essen-
tial in the past to effective industrial
mobilizations. Accordingly, special
rules are maintained in peacetime to
provide an operating mechanism that
can be rapidly expanded during a na-
tional emergency to meet increased de-
fense and other essential needs. Cur-
rently, the controlled materials are
steel, copper, aluminum, and nickel al-
loys.

(b) Under the controlled materials
program, the Department of Commerce
requires suppliers of controlled mate-
rials to accept rated orders up to a
specified quantity of material during a
given period of time. This quantity is
called a “‘set-aside’’. This provision en-
sures that the material will be avail-
able when rated orders are placed. In
addition, the system ensures that con-
trolled materials producers are treated
equitably, for after the set-aside quan-
tity levels have been reached, con-
trolled materials producers may gen-
erally reject additional rated orders.
These orders would then be filled by
other controlled materials producers
who had not exhausted their set-aside
requirement.

(c) In time of national emergency,
the level and scope of the controlled
materials program may be greatly ex-
panded to ensure the necessary alloca-
tion of materials and in order to direct
general industrial activity toward sup-
porting the requirements of the emer-
gency.

(d) Certain other items, in addition
to the controlled materials, have criti-
cal importance to national defense pro-
grams. From time-to-time, special
rules, similar to those for controlled

71

§700.7

materials, may be needed to manage
those materials.

(e) If items become scarce and criti-
cal and the requirements of the na-
tional defense cannot be met without
creating a significant dislocation in
the civilian market place so as to cre-
ate appreciable hardship, special rules
may be established under section 101(b)
of the Defense Production Act to con-
trol the general distribution of such
items in the civilian market.

§700.5 Special priorities assistance.

(a) The DPAS is designed to be large-
ly self-executing. However, from time-
to-time production or delivery prob-
lems will arise. In this event, special
priorities assistance is available from
Commerce and from the Delegate
Agencies.

(b) Special priorities assistance is
available for any reason consistent
with this regulation. Generally, special
priorities assistance is provided to ex-
pedite deliveries, resolve delivery con-
flicts, place rated orders, locate suppli-
ers, or to verify information supplied
by customers and vendors. Special pri-
orities assistance may also be used to
request rating authority for items not
automatically ratable.

§700.6 Official actions.

When necessary, Commerce takes
specific official actions to implement
or enforce the provisions of this regula-
tion and to provide special priorities
assistance. Such actions may include
the issuance of: Rating Authorizations,
Directives, Letters of Understanding,
Set-asides, and compliance documents
(Administrative Subpoenas, Demands
for Information, and Inspection Au-
thorizations).

§700.7 Compliance.

(a) Compliance with the provisions of
this regulation and official actions is
required by the Defense Production
Act. Violators are subject to criminal
penalties.

(b) Any person who places or receives
a rated order should be thoroughly fa-
miliar with, and must comply with, the
provisions of this regulation.
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Subpart C—Definitions

§700.8 Definitions.

The following definitions pertain to
all sections of the regulation:

Authorized program. A program ap-
proved by the Federal Emergency Man-
agement Agency for priorities and allo-
cations support under the Defense Pro-
duction Act.

Construction. The erection, addition,
extension, or alteration of any build-
ing, structure, or project, using mate-
rials or products which are to be an in-
tegral and permanent part of the build-
ing, structure, or project. Construction
does not include maintenance and re-
pair.

Controlled materials. The various
shapes and forms of steel, copper, alu-
minum, and nickel alloys, whether
new, remelted, rerolled or redrawn, as
specified in Schedule Il, and as defined
in Schedule I11.

Controlled materials suppliers. All per-
sons, including producers, distributors,
brokers, importers and exporters en-
gaged in the sale or resale of controlled
materials.

Delegate Agency. A government agen-
cy authorized by delegation from the
Department of Commerce to place pri-
ority ratings on contracts or orders
needed to support authorized programs.

Defense Production Act. the Defense
Production Act of 1950, as amended (50
U.S.C. App. 2061, et seq.).

Distributors of controlled materials.
Those persons (including warehouse op-
erators or jobbers, but not retailers)
engaged in stocking controlled mate-
rials at locations regularly maintained
for their sale or resale in the form or
shape as received, or after performing
such operations as cutting to length or
shape, slitting, shearing, or sorting and
grading.

Further conversion. The further proc-
essing of controlled materials by a
processor of such materials.

Item. Any raw, in process, or manu-
factured material, article, commodity,
supply, equipment, component, acces-
sory, part, assembly, or product of any
kind, technical information, process,
or service.

Lead time. The period of time speci-
fied in this regulation for the receipt of
orders for controlled materials by a
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supplier in advance of the first day of
the month in which shipment is re-
quired.

Maintenance and repair and operating
supplies (MRO):

(a) Maintenance is the upkeep nec-
essary to continue any plant, facility,
or equipment in working condition.

(b) Repair is the restoration of any
plant, facility, or equipment to work-
ing condition when it has been ren-
dered unsafe or unfit for service by
wear and tear, damage, or failure of
parts.

(c) Operating supplies are any items
carried as operating supplies according
to a person’s established accounting
practice. Operating supplies may in-
clude hand tools and expendable tools,
Jigs, dies, fixtures used on production
equipment, lubricants, cleaners, chemi-
cals and other expendable items.

(d) MRO does not include items pro-
duced or obtained for sale to other per-
sons or for installation upon or attach-
ment to the property of another per-
son, or items required for the produc-
tion of such items; items needed for the
replacement of any plant, facility, or
equipment; or items for the improve-
ment of any plant, facility, or equip-
ment by replacing items which are still
in working condition with items of a
new or different kind, quality, or de-
sign.

Minimum mill quantity. The minimum
quantity of a controlled material that
may be obtained from a producer for
shipment at any one time to any one
destination.

Official action. An action taken by
Commerce under the authority of the
Defense Production Act and this regu-
lation. Such actions include the issu-
ance of Set-asides, Rating Authoriza-
tions, Directives, Letters of Under-
standing, Demands for Information, In-
spection Authorizations, and Adminis-
trative Subpoenas.

Person. Any individual, corporation,
partnership, association, or any other
organized group of persons, and in-
cludes any agency of the United States
Government or any other government.

Production equipment. Any item of
capital equipment used in producing
materials or furnishing services that
has a unit acquisition cost of $2,500 or
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more, an anticipated service life in ex-
cess of one year, and the potential for
maintaining its integrity as a capital
item.

Rated order. A prime contract, a sub-
contract, or a purchase order in sup-
port of an authorized program issued in
accordance with the provisions of this
regulation.

Set-aside. The amount of an item for
which a supplier must reserve order
book space in anticipation of the re-
ceipt of rated orders.

[49 FR 30414, July 30, 1984; 49 FR 50172, Dec.
27, 1984. Redesignated at 54 FR 601, Jan. 9,
1989]

Subpart D—Industrial Priorities

§700.10 Delegation of authority.

(a) The priorities and allocations au-
thorities given to the President in
Title | of the Defense Production Act
have been delegated to the Director of
the Federal Emergency Management
Agency (FEMA), who, in turn, has dele-
gated these authorities with respect to
industrial resources to the Secretary of
Commerce. FEMA retains the overall
policy and coordinating functions for
this delegated authority.

(b) Within the Department of Com-
merce, these responsibilities have been
assigned to the Office of Industrial Re-
source Administration. The Depart-
ment of Commerce has authorized the
Delegate Agencies to assign priority
ratings to orders for items needed for
authorized programs. Copies of these
Delegations of Authority are provided
at Appendix I. They set forth the au-
thorities delegated and those retained
by Commerce.

§700.11 Priority ratings.

(a) Levels of priority. (1) There are two
levels of priority established by this
regulation, identified by the rating
symbols “DO’’ and “‘DX’".

(2) All DO rated orders have equal
priority with each other and take pref-
erence over unrated orders. All DX
rated orders have equal priority with
each other and take preference over DO
rated orders and unrated orders. (For
resolution of conflicts among rated or-
ders of equal priority, see §700.14(c).)

(3) In addition, a Directive issued by
Commerce takes preference over any
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DX rated order, DO rated order, or
unrated order, as stipulated in the Di-
rective. (For a full discussion of Direc-
tives, see §700.62.)

(b) Program identification symbols. Pro-
gram identification symbols indicate
which authorized program is being sup-
ported by a rated order. The list of au-
thorized programs and their identifica-
tion symbols are listed in Schedule I.
For example, Al identifies defense air-
craft programs and A7 signifies defense
electronic programs. Program identi-
fication symbols, in themselves, do not
connote any priority.

(c) Priority ratings. A priority rating
consists of the rating symbol—DO and
DX—and the program identification
symbol, such as Al, B2, or H6. Thus, a
contract for the production of an air-
craft will contain a DO-Al or DX-Al
priority rating. A contract for a radar
set will contain a DO-A7 or DX-A7 pri-
ority rating.

§700.12 Elements of a rated order.

Each rated order must include:

(a) The appropriate priority rating
(e.g. DO-A1, DX-A4, DO-H1);

(b) A required delivery date or dates.
The words “immediately’ or ‘“‘as soon
as possible’ do not constitute a deliv-
ery date. A ‘“‘requirements contract”
bearing a priority rating may contain
no specific delivery date or dates and
may provide for the furnishing of items
from time-to-time or within a stated
period against specific purchase orders
or “‘calls”. Such “‘calls’”” must specify a
required delivery date or dates and are
to be considered as rated as of the date
of their receipt by the supplier and not
as of the date of the original ‘“‘require-
ments contract’’;

(c) The signature of an individual au-
thorized to sign rated orders for the
person placing the order. The signature
certifies that the rated order is author-
ized under this regulation and that the
requirements of this regulation are
being followed; and

(d) A statement that reads in sub-
stance:

This is a rated order certified for national
defense use, and you are required to follow
all the provisions of the Defense Priorities
and Allocations System regulation (15 CFR
part 700).
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§700.13 Acceptance and rejection of
rated orders.

(a) Mandatory acceptance. (1) Except
as otherwise specified in this section, a
person shall accept every rated order
received and must fill such orders re-
gardless of any other rated or unrated
orders that have been accepted.

(2) A person shall not discriminate
against rated orders in any manner
such as by charging higher prices or by
imposing different terms and condi-
tions than for comparable unrated or-
ders.

(b) Mandatory rejection. Unless other-
wise directed by Commerce:

(1) A person shall not accept a rated
order for delivery on a specific date if
unable to fill the order by that date.
However, the person must inform the
customer of the earliest date on which
delivery can be made and offer to ac-
cept the order on the basis of that date.
Scheduling conflicts with previously
accepted lower rated or unrated orders
are not sufficient reason for rejection
under this section.

(2) A person shall not accept a DO
rated order for delivery on a date
which would interfere with delivery of
any previously accepted DO or DX
rated orders. However, the person must
offer to accept the order based on the
earliest delivery date otherwise pos-
sible.

(3) A person shall not accept a DX
rated order for delivery on a date
which would interfere with delivery of
any previously accepted DX rated or-
ders, but must offer to accept the order
based on the earliest delivery date oth-
erwise possible.

(c) Optional rejection. Unless other-
wise directed by Commerce, rated or-
ders may be rejected in any of the fol-
lowing cases as long as a supplier does
not discriminate among customers:

(1) If the person placing the order is
unwilling or unable to meet regularly
established terms of sale or payment;

(2) If the order is for an item not sup-
plied or for a service not performed;

(3) If the order is for an item pro-
duced, acquired, or provided only for
the supplier’s own use for which no or-
ders have been filled for two years
prior to the date of receipt of the rated
order. If, however, a supplier has sold
some of these items, the supplier is ob-
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ligated to accept rated orders up to
that quantity or portion of production,
whichever is greater, sold within the
past two years;

(4) If the person placing the rated
order, other than the U.S. Government,
makes the item or performs the service
being ordered;

(5) If the rated order is for a con-
trolled material in an amount below
the minimum mill quantity established
in Schedule Il, and the person placing
the order is not willing to buy the min-
imum quantity;

(6) If the rated order is for a con-
trolled material and is not received by
the controlled materials producer
within the time frame specified in
Schedule I;

(7) If the applicable set-aside has
been reached or would be exceeded by
acceptance, except that a DX order
must be accepted without regard for
such set-aside;

(8) If acceptance of a rated order or
performance against a rated order
would violate any other regulation, of-
ficial action, or order of the Depart-
ment of Commerce issued under the au-
thority of the Defense Production Act
[See §700.75].

(d) Customer notification requirements.
(1) A person must accept or reject a
rated order in writing within ten work-
ing days after receipt of a DO rated
order and within five working days
after receipt of a DX rated order. The
person must give reasons in writing for
the rejection.

(2) If a person has accepted a rated
order and later discovers that, due to
circumstances beyond the person’s con-
trol, deliveries will be delayed, the per-
son must notify the customer imme-
diately, give the reasons for the delay,
and advise of a new shipment date. If
notification is given verbally, written
confirmation must be provided within
five working days.

§700.14 Preferential scheduling.

(@) A person must schedule oper-
ations, including the acquisition of all
needed production items, in a timely
manner to satisfy the delivery require-
ments of each rated order. Modifying
production or delivery schedules is nec-
essary only when required delivery
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dates for rated orders cannot otherwise
be met.

(b) DO rated orders must be given
production preference over unrated or-
ders, if necessary to meet required de-
livery dates, even if this requires the
diversion of items being processed or
ready for delivery against unrated or-
ders. Similarly, DX rated orders must
be given preference over DO rated or-
ders and unrated orders.

Examples: If a person receives a DO rated
order with a delivery date of June 3 and if
meeting that date would mean delaying pro-
duction or delivery of an item for an unrated
order, the unrated order must be delayed. If
a DX rated order is received calling for deliv-
ery on July 15 and a person has a DO rated
order requiring delivery on June 2 and oper-
ations can be scheduled to meet both deliv-
eries, there is no need to alter production
schedules to give any additional preference
to the DX rated order.

(c) If a person cannot fill all the
rated orders of equal priority status re-
ceived on the same day, the person
must accept those orders which can be
filled which have the earliest delivery
dates. For example, the person must
accept order A requiring delivery on
December 15 before accepting order B
requiring delivery on December 31. For
those orders which cannot be filled on
time, the supplier must inform the cus-
tomer within the time limits set forth
in §700.13(d), of the earliest date on
which delivery can be made and offer
to accept the order on the basis of that
date.

(d) If a person is unable to purchase
needed production items in time to fill
a rated order by its required delivery
date, the person must fill the rated
order by using inventoried production
items. A person who uses inventoried
items to fill a rated order may replace
those items with the use of a rated
order as provided in §700.17(b).

§700.15 Extension of priority ratings.

(a) A person must use rated orders
with suppliers to obtain items needed
to fill a rated order. The person must
use the priority rating indicated on the
customer’s rated order, except as oth-
erwise provided in this regulation or as
directed by the Department of Com-
merce.
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For example, if a person is in receipt of a
DO-A3 rated order for a navigation system
and needs to purchase semiconductors for its
manufacture, that person must use a DO-A3
rated order to obtain the needed semiconduc-
tors.

(b) The priority rating must be in-
cluded on each successive order placed
to obtain items needed to fill a cus-
tomer’s rated order. This continues
from contractor to subcontractor to
supplier throughout the entire procure-
ment chain.

§700.16 Changes or cancellations of
priority ratings and rated orders.

(a) The priority rating on a rated
order may be changed or cancelled by:

(1) An official action of the Depart-
ment of Commerce; or

(2) Written notification from the per-
son who placed the rated order (includ-
ing a Delegate Agency).

(b) If an unrated order is amended so
as to make it a rated order, or a DO,
rating is changed to a DX rating, the
supplier must give the appropriate
preferential treatment to the order as
of the date the change is received by
the supplier.

(¢) An amendment to a rated order
that significantly alters a supplier’s
original production or delivery sched-
ule shall constitute a new rated order
as of the date of its receipt. The sup-
plier must accept or reject the amend-
ed order according to the provisions of
§700.13.

(d) The following amendments do not
constitute a new rated order: a change
in shipping destination; a reduction in
the total amount of the order; an in-
crease in the total amount of the order
which has negligible impact upon de-
liveries; a minor variation in size or de-
sign; or a change which is agreed upon
between the supplier and the customer.

(e) If a person no longer needs items
to fill a rated order, any rated orders
placed with suppliers for the items, or
the priority rating on those orders,
must be cancelled.

(f) When a priority rating is added to
an unrated order, or is changed or can-
celled, all suppliers must be promptly
notified in writing.
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§700.17 Use of rated orders.

(a) A person must use rated orders to
obtain:

(1) Items which will be physically in-
corporated into other items to fill
rated orders, including that portion of
such items normally consumed, or con-
verted into scrap or by-products, in the
course of processing;

(2) Containers or other packaging
materials required to make delivery of
the finished items against rated orders;

(3) Services, other than contracts of
employment, needed to fill rated or-
ders; and

(4) MRO needed to produce the fin-
ished items to fill rated orders. How-
ever, for MRO, the priority rating used
must contain the program identifica-
tion symbol H7 along with the rating
symbol contained on the customer’s
rated order. For example, a person in
receipt of a DO-A3 rated order, who
needs MRO, would place a DO-H7 rated
order with the person’s supplier.

(b) A person may use a rated order to
replace inventoried items (including
finished items) if such items were used
to fill rated orders, as follows:

(1) The order must be placed within
90 days of the date of use of the inven-
tory.

(2) A DO rating symbol and the pro-
gram identification symbol indicated
on the customer’s rated order must be
used on the order (except as provided in
§700.31(d)—Controlled materials pro-
gram identification symbols). A DX
rating symbol may not be used even if
the inventory was used to fill a DX
rated order.

(3) If the priority ratings on rated or-
ders from one customer or several cus-
tomers contain different program iden-
tification symbols, the rated orders
may be combined. In this case, the pro-
gram identification symbol H1 must be
used (i.e., DO-H1l) (not applicable to
controlled materials producers).

(c) A person may combine DX and DO
rated orders from one customer or sev-
eral customers if the items covered by
each level of priority are identified sep-
arately and clearly. If different pro-
gram identification symbols are indi-
cated on those rated orders of equal
priority, the person must use the pro-
gram identification symbol H1 (i.e.,
DO-H1 or DX-H1), except as provided in

76

15 CFR Ch. VII (1-1-97 Edition)

§700.31(d) (Controlled materials pro-
gram identification symbols).

(d) Combining rated and unrated or-
ders. (1) A person may combine rated
and unrated orders provided that the
rated quantities are identified sepa-
rately and are also contained in a sepa-
rate rated order which conforms to the
requirements of §700.12 (Elements of a
rated order). In addition to identifying
clearly the rated quantities, the com-
bined purchase order must contain a
statement that the rated quantities are
contained in a separate rated order
placed in accordance with this regula-
tion. Wherever possible, the separate
rated order must be physically at-
tached to the combined purchase order.
A supplier must give preferential treat-
ment to the rated quanitities of the
combined order, if necessary. A sup-
plier may not use the authorities of
this regulation to give preferential
treatment to the unrated portion.

(2) Any supplier who believes that
rated and unrated orders are being
combined in a manner contrary to the
intent of this regulation or in a fashion
that causes undue or exceptional hard-
ship may submit a request for adjust-
ment or exception under §700.80.

(e) A person may place a rated order
for the minimum commercially pro-
curable quantity even if the quantity
needed to fill a rated order is less than
that minimum. However, a person
must combine rated orders as provided
in paragraph (c) of this section, if pos-
sible, to obtain minimum procurable
quantities.

(f) A person is not required to place a
priority rating on an order for less
than $5,000 provided that delivery can
be obtained in a timely fashion without
the use of the priority rating.

§700.18 Limitations on placing rated
orders.

(a) General limitations. (1) A person
may not place a DO or DX rated order
unless entitled to do so under this reg-
ulation.

(2) Rated orders may not be used to
obtain:

(i) Delivery on a date earlier than
needed;

(ii) A greater quantity of the item
than needed, except to obtain a mini-
mum procurable quantity. Separate
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rated orders may not be placed solely
for the purpose of obtaining minimum
procurable quantities on each order;

(iii) Items in advance of the receipt
of a rated order, except as specifically
authorized by Commerce (see §700.51(c)
for information on obtaining author-
ization for a priority rating in advance
of a rated order); or

(iv) Any of the following items unless
specific priority rating authority has
been obtained from a Delegate Agency
or Commerce:

(A) Items for plant improvement, ex-
pansion or construction, unless they
will be physically incorporated into a
construction project covered by a rated
order; and

(B) Production or construction equip-
ment or items to be used for the manu-
facture of production equipment. [For
information on requesting priority rat-
ing authority, see §700.53.]

(b) Jurisdictional limitations. (1) The
priorities and allocations authority for
certain items has been delegated under
Executive Order 10480, as amended, to
other agencies, and, thus, the provi-
sions of this regulation are not applica-
ble to them. These items include:

(i) Petroleum, gas, solid fuel, and
electric power and all other forms of
energy (Department of Energy);

(ii) Food and the domestic distribu-
tion of farm equipment and commer-

cial fertilizer (Department of Agri-
culture);
(iii) Civil transportation and the

movement of persons and property by

all modes (Department of Transpor-
tation);

(iv) Minerals (Department of the In-
terior);

(v) Water (Department of Defense—
U.S. Army Corps of Engineers);

(vi) Housing facilities (Department of
Housing and Urban Development);

(vii) Health facilities (Department of
Health and Human Services); and

(viii) Radioisotopes, stable isotopes,
source material, and special nuclear
material, produced in Government-
owned plants or facilities operated by
or for Department of Energy (Depart-
ment of Energy).

(2) The jurisdiction of the Depart-
ment of Commerce and the Depart-
ments of Energy, Agriculture, and the
Interior over certain specific items in-
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cluded in the categories listed above
has been clarified by Interagency
Memoranda of Understanding. Copies
of these Memoranda are provided for
information at Appendix Il.

(3) The following items under the ju-
risdiction of Commerce are currently
excluded from the rating provisions of
this regulation; however, these items
are subject to Commerce Directives.
These excluded items are:

Communication services

Copper raw materials (as defined in Schedule
1)

Crushed stone

Gravel

Sand

Scrap

Slag

Steam heat, central

Waste paper

Subpart E—Industrial Priorities for
Energy Programs

§700.20 Use of priority ratings.

(a) Section 101(c) of the Defense Pro-
duction Act authorizes the use of prior-
ity ratings for projects which maximize
domestic energy supplies.

(b) Projects which maximize domes-
tic energy supplies include those which
maintain or further domestic energy
exploration, production, refining, and
transportation; maintain or further the
conservation of energy; or are involved
in the construction or maintenance of
energy facilities.

§700.21 Application for priority rating
authority.

(a) For projects believed to maximize
domestic energy supplies, a person may
request priority rating authority for
scarce, critical and essential supplies
of materials and equipment by submit-
ting DOE Form PR 437 to the Depart-
ment of Energy. Blank applications
and further information may be ob-
tained from the Technical Information
Center, Department of Energy, P.O.
Box 62, Oak Ridge, Tennessee 37830, or
from the Procurement and Assistance
Management Directorate, Department
of Energy, Attn: MA 932, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585.

(b) On receipt of the application, the
Department of Energy will:
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(1) Determine if the project maxi-
mizes domestic energy supplies; and

(2) Find whether the materials or
equipment involved in the application
are critical and essential to the
project.

(c) If the Department of Energy noti-
fies Commerce that the project maxi-
mizes domestic energy supplies and
that the materials or equipment are
critical and essential, Commerce must
find whether the items in question are
scarce and whether there is a need to
use the priorities and allocations au-
thorities.

(1) Scarcity implies an unusual dif-
ficulty in obtaining the material or
equipment in a timeframe consistent
with the timely completion of the en-
ergy project. Among the factors to be
used in making the scarcity finding
will be the following:

(i) Vvalue and volume of material or
equipment shipments;

(ii) Consumption of material
equipment;

(iii) Volume and market trends of
imports and exports;

(iv) Domestic and foreign sources of
supply;

(v) Normal levels of inventories;

(vi) Rates of capacity utilization;

(vii) Volume of new orders; and

(viii) Lead times for new orders.

(2) In finding whether there is a need
to use the priorities and allocations au-
thorities, Commerce will consider al-
ternative supply solutions and other
measures.

(d) If Commerce does not find that
the items of material or equipment are
scarce, it will not proceed to analyze
the need to use the priorities and allo-
cations authorities.

(e) Commerce will inform the Depart-
ment of Energy of the results of its
analysis. If Commerce has made the
two required findings, it will authorize
the Department of Energy to grant the
use of a priority rating to the appli-
cant.

(f) Schedule | includes a list of au-
thorized programs to support the maxi-
mization of domestic energy supplies.
A Department of Energy regulation
setting forth the procedures and cri-
teria used by the Department of En-
ergy in making its determination and
findings is published in 10 CFR part 216.

and
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Subpart F—The Controlled
Materials

§700.30 Management of the controlled
materials.

(@) The controlled materials are
steel, copper, aluminum, and nickel al-
loys in the shapes and forms listed in
Schedule Il and defined in Schedule IlI.
These materials are basic industrial re-
sources necessary for both authorized
defense programs and for general in-
dustrial activity. Federal management
of these four materials assures the
timely availability of the materials to
meet current authorized program re-
quirements; assures the equitable dis-
tribution of requirements among the
suppliers of the materials; and provides
a flexible and expandable system capa-
ble of directing general economic and
industrial activity during times of
emergency.

(b) Before controlled materials can
be used for authorized programs, the
Delegate Agencies must obtain specific
approval, known as an allotment, from
the Federal Emergency Management
Agency (FEMA). Accordingly, the Dele-
gate Agencies submit to FEMA re-
quirements for the controlled mate-
rials necessary to support their author-
ized programs. After reviewing the
available supply of the materials and
other national security, economic and
policy considerations, FEMA approves
the use of specific quantities of con-
trolled materials by issuing allotments
to each Delegate Agency. (Special con-
trolled materials provisions applicable
to the Delegate Agencies are found in
the Delegations of Authority and the
U.S.-Canadian Memorandum of Under-
standing appended to this regulation.)

(c) To assure the timely availability
of controlled materials, the Depart-
ment of Commerce manages their sup-
ply and distribution by requiring pro-
ducers and distributors of controlled
materials to set-aside or reserve space
in their order books for the receipt of
rated orders. This process is described
in greater detail in the following sec-
tion.

§700.31 Specific rules for controlled
materials suppliers and users.

(a) Rated orders. Rated orders are
used to obtain controlled materials
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needed for authorized programs. Such
orders must comply with the require-
ments of §700.12 (Elements of a rated
order). In addition, a rated order for
controlled materials placed with a pro-
ducer must be in sufficient detail to
permit entry on mill schedules.

(b) Set-asides. (1) Controlled materials
suppliers are issued set-asides by type
and shape of controlled material as
provided in the following paragraphs.
Each supplier is required to accept all
rated orders received up to the set-
aside level. The supplier may reject DO
rated orders after the set-aside quan-
tity has been filled except that the sup-
plier must accept all DX rated orders
regardless of the set-aside level.

(2) A person who has had a DO rated
order rejected because a set-aside has
been filled, must attempt to place the
rated order with other controlled mate-
rials suppliers whose set-asides are not
filled. If still unable to place the rated
order, the person should request special
priorities assistance (see Subpart H).

(3) Steel controlled materials. (i) A set-
aside is applicable to each steel con-
trolled materials producer who re-
ceives a written set-aside notification
from Commerce.

(i) Any steel controlled materials
producer who has not received a set-
aside notification must accept, in ac-
cordance with the provisions of this
regulation, all rated orders received,
but may receive a set-aside by applying
in writing to Commerce.

(iii) The set-aside is a specified
monthly quantity based on average
monthly shipments during a specific
base period.

(4) Copper controlled materials. (i) Set-
asides are applicable to all copper con-
trolled materials producers.

(i) The monthly set-aside for each
copper controlled materials producer is
calculated by multiplying the produc-
er’s set-aside base by the appropriate
set-aside percentage for each product.
The set-aside percentage and set-aside
base are contained in Schedule IV.

(5) Aluminum controlled materials. (i) A
set-aside is applicable to each alu-
minum controlled materials producer
who receives a written set-aside notifi-
cation from Commerce.

(i) Any aluminum controlled mate-
rials producer who has not received a
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set-aside notification must, in accord-
ance with the provisions of this regula-
tion, accept all rated orders received,
but may receive a set-aside in writing
by applying in writing to Commerce.

(iii) The set-aside for aluminum
ingot and aluminum molten metal is
calculated based on the average month-
ly production capacity during a spe-
cific base period.

(iv) The set-aside for all other alu-
minum controlled materials is cal-
culated based on the average monthly
shipments during a specific base pe-
riod.

(6) Nickel alloys controlled materials. (i)
Set-asides are applicable to all nickel
alloys controlled materials producers.

(ii) The monthly set-aside for each
nickel alloys controlled materials pro-
ducer is calculated by multiplying the
producer’s set-aside base by the appro-
priate set-aside percentage for each
product. The set-aside percentage and
set-aside base are contained in Sched-
ule V.

(c) Order books and product lead times.
(1) Each controlled materials producer
must open its order books for the ac-
ceptance of DO rated orders at least 45
days prior to the commencement of the
applicable minimum lead times pro-
vided in Schedule Il for the various
shapes and forms of controlled mate-
rials.

(2) When order books are open, a con-
trolled materials producer must accept
all rated orders received until the min-
imum lead time shown in Schedule Il is
reached or until the set-aside level is
reached.

(3) Once the minimum lead time is
reached, a controlled materials pro-
ducer may devote remaining capacity
to unrated orders, even if the set-aside
has not been filled. However, the pro-
ducer must accept all DX rated orders
without regard to lead time. If unable
to make delivery by the required date,
the producer must offer to accept the
order in accordance with §700.13.

(d) Controlled materials program identi-
fication symbols. (1) A controlled mate-
rials producer must use the program
identification symbol H2 on all rated
orders to obtain production materials
or to replace inventories used to fill
rated orders except for materials for
further conversion.
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(2) A controlled materials producer
must use the program identification
symbol H3 on rated orders to obtain
controlled materials for further con-
version needed for production or inven-
tory replacement.

(3) A controlled materials distributor
must use the program identification
symbol H4 on rated orders to obtain
controlled materials needed to fill
rated orders, or to replace in inven-
tory, controlled materials used to fill
rated orders.

(e) Controlled materials shipments and
requirements data. (1) Controlled mate-
rials producers and distributors are re-
quired to maintain and submit to Com-
merce upon request, data on shipments
against rated and unrated orders and
on related activities [OMB Nos. 0625-
0107 (Recordkeeping), 0625-0011 (Cop-
per), 0625-0016 (Aluminum), 0625-0017
(Steel), and 0625-0021 (Nickel Alloys)].

(2) Persons performing against rated
orders must provide, upon request of
the appropriate Delegate Agency or the
prime contractor, data on require-
ments for controlled materials needed
to fill rated contracts for items manu-
factured to authorized program speci-
fications or used in construction for
authorized programs [OMB Nos. 0625-
0107 (Recordkeeping) and 0625-0013
(Controlled Materials Requirements—
Production, Construction, or Research
and Development)]. Prime contractors
may request this information from
their subcontractors only when needed
to satisfy a request for requirements
data from a Delegate Agency.

Subpart G—Critical Items

§700.40 General provisions.

(@) From time-to-time Commerce
may determine that certain items have
a critical importance to industrial pro-
duction with respect to the national
defense and authorized programs. Spe-
cial rules for such items are set forth
in this subpart.

(b) Commerce may establish special
rules as needed to ensure that critical
items are available to authorized pro-
grams in a timely fashion and to pro-
vide for an equitable and orderly dis-
tribution of requirements for such
items among all suppliers of the items.
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§700.41 Metalworking machines.

(a) “Metalworking machines” in-
clude power driven, manual or auto-
matic, metal cutting and metal form-
ing machines and complete machines
not supported in the hands of an opera-
tor when in use. Basic machines with a
list price of $2,500 or less are not cov-
ered by this section.

(b) Metalworking machines covered
by this section include:

Bending and forming machines

Boring machines

Broaching machines

Drilling and tapping machines

Electrical discharge, ultrasonic and chemi-
cal erosion machines

Forging machinery and hammers

Gear cutting and finishing machines

Grinding machines

Hydraulic and pneumatic presses,
driven

Machining centers and way-type machines

Manual presses

Mechanical presses, power driven

Milling machines

Miscellaneous machine tools

Miscellaneous secondary metal forming and
cutting machines

Planers and shapers

Polishing, lapping, boring, and finishing ma-
chines

Punching and shearing machines

Riveting machines

Saws and filing machines

Turning machines, lathes,
matic

Wire and metal ribbon forming machines

power

including auto-

(¢) A metalworking machine pro-
ducer is not required to accept DO
rated orders calling for delivery in any
month of a total quantity of any size of
machine in excess of 60 percent of
scheduled production of that size of
machine for that month, or any DO
rated orders received less than three
months prior to the beginning of the
month for which delivery is requested.
However, DX rated orders must be ac-
cepted without regard to a set-aside or
the lead time, if delivery can be made
by the required date.

Subpart H—Special Priorities
Assistance

§700.50 General provisions.

(a) The DPAS is designed to be large-
ly self-executing. However, it is antici-
pated that from time-to-time problems
will occur. In this event, a person
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should immediately contact the appro-
priate contract administration officer
for guidance or assistance. If additional
formal aid is needed, special priorities
assistance should be sought from the
Delegate Agency through the contract
administration officer. If the Delegate
Agency is unable to resolve the prob-
lem or to authorize the use of a prior-
ity rating and believes additional as-
sistance is warranted, the Delegate
Agency may forward the request to the
Department of Commerce for action.
Special priorities assistance is a serv-
ice provided to alleviate problems that
do arise.

(b) Special priorities assistance can
be provided for any reason in support
of this regulation, such as assisting in
obtaining timely deliveries of items
needed to satisfy rated orders or au-
thorizing the use of priority ratings on
orders to obtain items not automati-
cally ratable under this regulation.

(c) A request for special priorities as-
sistance or priority rating authority
must be submitted on Form ITA-999
(OMB control number 0625-0015) to the
local contract administration rep-
resentative. Form ITA-999 may be ob-
tained from the Delegate Agency rep-
resentative, any Commerce District Of-
fice, or from the Department of Com-
merce. A sample Form ITA-999 is at-
tached at Appendix II1.

[49 FR 30414, July 30, 1984; 49 FR 50171, Dec.
27, 1984. Redesignated at 54 FR 601, Jan. 9,
1989]

§700.51 Requests for priority rating
authority.

(a) If a rated order is likely to be de-
layed because a person is unable to ob-
tain items not normally rated under
this regulation, the person may request
the authority to use a priority rating
in ordering the needed items. Examples
of items for which priority ratings can
be authorized include:

(1) Production or construction equip-
ment;

(2) Computers when not used as pro-
duction items; and

(3) Expansion, rebuilding or replacing
plant facilities.

(b) Rating authority for production or
construction equipment. (1) A request for
priority rating authority for produc-
tion or construction equipment must
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be submitted to the appropriate Dele-
gate Agency. The Delegate Agency
may establish particular forms to be
used for these requests (e.g., Depart-
ment of Defense Form DD 691.)

(2) When the use of a priority rating
is authorized for the procurement of
production or construction equipment,
a rated order may be used either to
purchase or to lease such equipment.
However, in the latter case, the equip-
ment may be leased only from a person
engaged in the business of leasing such
equipment or from a person willing to
lease rather than sell.

(c) Rating authority in advance of a
rated prime contract. (1) In certain cases
and upon specific request, Commerce,
in order to promote the national de-
fense, may authorize a person to place
a priority rating on an order to a sup-
plier in advance of the issuance of a
rated prime contract. In these in-
stances, the person requesting advance
rating authority must obtain sponsor-
ship of the request from the appro-
priate Delegate Agency. The person
shall also assume any business risk as-
sociated with the placing of rated or-
ders if these orders have to be can-
celled in the event the rated prime con-
tract is not issued.

(2) The person must state the follow-
ing in the request:

It is understood that the authorization of a
priority rating in advance of our receiving a
rated prime contract from a Delegate Agen-
cy and our use of that priority rating with
our suppliers in no way commits the Dele-
gate Agency, the Department of Commerce
or any other government agency to enter
into a contract or order or to expend funds.
Further, we understand that the Federal
Government shall not be liable for any can-
cellation charges, termination costs, or
other damages that may accrue if a rated
prime contract is not eventually placed and,
as a result, we must subsequently cancel or-
ders placed with the use of the priority rat-
ing authorized as a result of this request.

(3) In reviewing requests for rating
authority in advance of a rated prime
contract, Commerce will consider,
among other things, the following cri-
teria:

(i) The probability that the prime
contract will be awarded;

(ii) The impact of the resulting rated
orders on suppliers and on other au-
thorized programs;



§700.52

(iii) Whether the contractor is the
sole source;

(iv) Whether the item being produced
has a long lead time;

(v) The political sensitivity of the
project; and

(vi) The time period for which the
rating is being requested.

(4) Commerce may require periodic
reports on the use of the rating author-
ity granted under paragraph (c) of this
section.

(5) If a rated prime contract is not is-
sued, the person shall promptly notify
all suppliers who have received rated
orders pursuant to the advanced rating
authority that the priority rating on
those orders is cancelled.

§700.52 Examples of assistance.

(a) While special priorities assistance
may be provided for any reason in sup-
port of this regulation, it is usually
provided in situations where:

(1) A person is experiencing difficulty
in obtaining delivery against a rated
order by the required delivery date; or

(2) A person cannot locate a supplier
for an item needed to fill a rated order.

(b) Other examples of special prior-
ities assistance include:

(1) Ensuring that rated orders receive
preferential treatment by suppliers;

(2) Resolving production or delivery
conflicts between various rated orders;

(3) Assisting in placing rated orders
with suppliers;

(4) Verifying the urgency of rated or-
ders; and

(5) Determining the validity of rated
orders.

§700.53 Criteria for assistance.

Requests for special priorities assist-
ance should be timely, i.e., the request
has been submitted promptly and
enough time exists for the Delegate
Agency or Commerce to effect a mean-
ingful resolution to the problem, and
must establish that:

(@) There is an urgent need for the
item; and

(b) The applicant has made a reason-
able effort to resolve the problem.

§700.54 Instances where
will not be provided.

Special priorities assistance is pro-
vided at the discretion of the Delegate

assistance
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Agencies and Commerce when it is de-
termined that such assistance is war-
ranted to meet the objectives of this
regulation. Examples where assistance
will not be provided include situations
when a person is attempting to:

(a) Secure a price advantage;

(b) Obtain delivery prior to the time
required to fill a rated order;

(c) Gain competitive advantage;

(d) Disrupt an industry apportion-
ment program in a manner designed to
provide a person with an unwarranted
share of scarce items; or

(e) Overcome a supplier’s regularly
established terms of sale or conditions
of doing business.

§700.55 Assistance programs with
Canada and other nations.

(a) To promote military assistance to
foreign nations, this section provides
for authorizing priority ratings to per-
sons in Canada and in other foreign na-
tions to obtain items in the United
States in support of authorized pro-
grams. Although priority ratings have
no legal authority outside of the Unit-
ed States, this section also provides in-
formation on how persons in the Unit-
ed States may obtain informal assist-
ance in Canada.

(b) Canada. (1) The joint U.S.-Cana-
dian military arrangements for the de-
fense of North America and the inte-
grated nature of their defense indus-
tries as set forth in the U.S.-Canadian
Statement of Principles for Economic Co-
operation (October 26, 1950) require
close coordination and the establish-
ment of a means to provide mutual as-
sistance to the defense industries lo-
cated in both countries.

(2) The Department of Commerce co-
ordinates with the Canadian Depart-
ment of Supply and Services on all
matters of mutual concern relating to
the administration of this regulation.
A copy of the Memorandum of Under-
standing between the two departments
is provided at appendix IV.

(3) Any person in the United States
ordering defense items in Canada
should inform the Canadian supplier
that the items being ordered are to be
used to fill a rated order. The Canadian
supplier should be informed that if pro-
duction materials are needed from the
United States by the supplier or the



Bureau of Export Administration, Commerce

supplier’s vendor to fill the order, they
should contact the Canadian Depart-
ment of Supply and Services for au-
thority to place rated orders in the
United States.

(4) Any person in Canada producing
defense items for the Canadian govern-
ment may also obtain priority rating
authority for items to be purchased in
the United States by applying to the
Canadian Department of Supply and
Services in accordance with procedures
specified by that Department.

(5) Persons in Canada needing special
priorities assistance in obtaining de-
fense items in the United States may
apply for such assistance to the Cana-
dian Department of Supply and Serv-
ices. The Department of Supply and
Services will forward appropriate re-
gquests to Commerce.

(6) Any person in the United States
requiring assistance in obtaining items
in Canada must submit a request
through the Delegate Agency to Com-
merce on Form ITA-999. Commerce will
forward appropriate requests to the Ca-
nadian Department of Supply and Serv-
ices.

(c) Foreign nations. (1) Any person in
a foreign nation other than Canada re-
quiring assistance in obtaining defense
items in the United States or priority
rating authority for defense items to
be purchased in the United States,
should apply for such assistance or rat-
ing authority to the U.S. Department
of Defense. The request must be spon-
sored by the government of the foreign
nation prior to its submission.

(2) If the Department of Defense en-
dorses the request, it will be forwarded
to Commerce for appropriate action.

Subpart [—Official Actions

§700.60 General provisions.

(@) Commerce may, from time-to-
time, take specific official actions to
implement or enforce the provisions of
this regulation.

(b) Several of these official actions
(Rating Authorizations, Directives, and
Letters of Understanding) are discussed
in this subpart. Other official actions
which pertain to compliance (Adminis-
trative Subpoenas, Demands for Infor-
mation, and Inspection Authorizations)
are discussed in §700.71(b).
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§700.61 Rating Authorizations.

(a) A Rating Authorization is an offi-
cial action granting specific priority
rating authority that:

(1) Permits a person to place a prior-
ity rating on an order for an item not
normally ratable under this regulation;
or

(2) Authorizes a person to modify a
priority rating on a specific order or
series of contracts or orders.

(b) To request priority rating author-
ity, see §700.51.

§700.62 Directives.

(a) A Directive is an official action
which requires a person to take or re-
frain from taking certain actions in ac-
cordance with its provisions.

(b) A person must comply with each
Directive issued. However, a person
may not use or extend a Directive to
obtain any items from a supplier, un-
less expressly authorized to do so in
the Directive.

(c) Directives take precedence over
all DX rated orders, DO rated orders,
and unrated orders previously or subse-
quently received, unless a contrary in-
struction appears in the Directive.

§700.63 Letters of Understanding.

(a) A Letter of Understanding is an
official action which may be issued in
resolving special priorities assistance
cases to reflect an agreement reached
by all parties (Commerce, the Delegate
Agency, the supplier, and the cus-
tomer).

(b) A Letter of Understanding is not
used to alter scheduling between rated
orders, to authorize the use of priority
ratings, to impose restrictions under
this regulation, or to take other offi-
cial actions. Rather, Letters of Under-
standing are used to confirm produc-
tion or shipping schedules which do not
require modifications to other rated or-
ders.

Subpart J—Compliance

§700.70 General provisions.

(a) Compliance actions may be taken
for any reason necessary or appropriate
to the enforcement or the administra-
tion of the Defense Production Act,
this regulation, or an official action.
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Such actions include audits, investiga-
tions, or other inquiries.

(b) Any person who places or receives
a rated order should be thoroughly fa-
miliar with, and must comply with, the
provisions of this regulation.

(c) Willful violation of any of the pro-
visions of Title | or section 705 of the
Defense Production Act, this regula-
tion, or an official action of the De-
partment of Commerce, is a criminal
act, punishable as provided in the De-
fense Production Act and as set forth
in §700.74 of this regulation.

§700.71 Audits and investigations.

(a) Audits and investigations are offi-
cial examinations of books, records,
documents, other writings and infor-
mation to ensure that the provisions of
the Defense Production Act, this regu-
lation, and official actions have been
properly followed. An audit or inves-
tigation may also include interviews
and a systems evaluation to detect
problems or failures in the implemen-
tation of this regulation.

(b) When undertaking an audit, in-
vestigation, or other inquiry, the De-
partment of Commerce shall:

(1) Define the scope and purpose in
the official action given to the person
under investigation, and

(2) Have ascertained that the infor-
mation sought or other adequate and
authoritative data are not available
from any Federal or other responsible
agency.

(¢) In administering this regulation,
Commerce may issue the following doc-
uments which constitute official ac-
tions:

(1) Administrative Subpoenas. An Ad-
ministrative Subpoena requires a per-
son to appear as a witness before an of-
ficial designated by the Department of
Commerce to testify under oath on
matters of which that person has
knowledge relating to the enforcement
or the administration of the Defense
Production Act, this regulation, or of-
ficial actions. An Administrative Sub-
poena may also require the production
of books, papers, records, documents
and physical objects or property.

(2) Demand for Information. A Demand
for Information requires a person to
furnish to a duly authorized represent-
ative of the Department of Commerce
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any information necessary or appro-
priate to the enforcement or the ad-
ministration of the Defense Production
Act, this regulation, or official actions.

(3) Inspection Authorizations. An In-
spection Authorization requires a per-
son to permit a duly authorized rep-
resentative of Commerce to interview
the person’s employees or agents, to in-
spect books, records, documents, other
writings and information in the per-
son’s possession or control at the place
where that person usually keeps them,
and to inspect a person’s property
when such interviews and inspections
are necessary or appropriate to the en-
forcement or the administration of the
Defense Production Act, this regula-
tion, or official actions.

(d) The production of books, records,
documents, other writings and infor-
mation will not be required at any
place other than where they are usu-
ally kept if, prior to the return date
specified in the Administrative Sub-
poena or Demand for Information, a
duly authorized official of Commerce is
furnished with copies of such material
that are certified under oath to be true
copies. As an alternative, a person may
enter into a stipulation with a duly au-
thorized official of Commerce as to the
content of the material.

(e) An Administrative Subpoena, De-
mand for Information, or Inspection
Authorization, shall include the name,
title or official position of the person
to be served, the evidence sought to be
adduced, and its general relevance to
the scope and purpose of the audit, in-
vestigation, or other inquiry. If em-
ployees or agents are to be interviewed;
if books, records, documents, other
writings, or information are to be pro-
duced; or if property is to be inspected;
the Administrative Subpoena, Demand
for Information, or Inspection Author-
ization will describe them with par-
ticularity.

(f) Service of documents shall
made in the following manner:

(1) Service of a Demand for Informa-
tion or Inspection Authorization shall
be made personally, or by Certified
Mail—Return Receipt Requested at the
person’s last known address. Service of
an Administrative Subpoena shall be
made personally. Personal service may
also be made by leaving a copy of the

be
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document with someone of suitable age
and discretion at the person’s last
known dwelling or place of business.

(2) Service upon other than an indi-
vidual may be made by serving a part-
ner, corporate officer, or a managing or
general agent authorized by appoint-
ment or by law to accept service of
process. If an agent is served, a copy of
the document shall be mailed to the
person named in the document.

(3) Any individual 18 years of age or
over may serve an Administrative Sub-
poena, Demand for Information, or In-
spection Authorization. When personal
service is made, the individual making
the service shall prepare an affidavit as
to the manner in which service was
made and the identity of the person
served, and return the affidavit, and in
the case of subpoenas, the original doc-
ument, to the issuing officer. In case of
failure to make service, the reasons for
the failure shall be stated on the origi-
nal document.

§700.72 Compulsory process.

(a) If a person refuses to permit a
duly authorized representative of Com-
merce to have access to any premises
or source of information necessary to
the administration or the enforcement
of the Defense Production Act, this
regulation, or official actions, the
Commerce representative may seek
compulsory process. Compulsory proc-
ess means the institution of appro-
priate legal action, including ex parte
application for an inspection warrant
or its equivalent, in any forum of ap-
propriate jurisdiction.

(b) Compulsory process may be
sought in advance of an audit, inves-
tigation, or other inquiry, if, in the
judgment of the Director of the Office
of Industrial Resource Administration,
U.S. Department of Commerce, in con-
sultation with the Assistant General
Counsel for International Trade, U.S.
Department of Commerce, there is rea-
son to believe that a person will refuse
to permit an audit, investigation, or
other inquiry, or that other cir-
cumstances exist which make such
process desirable or necessary.
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§700.73 Notification of failure to com-
ply.

(a) At the conclusion of an audit, in-
vestigation, or other inquiry, or at any
other time, Commerce may inform the
person in writing where compliance
with the requirements of the Defense
Production Act, this regulation, or an
official action were not met.

(b) In cases where Commerce deter-
mines that failure to comply with the
provisions of the Defense Production
Act, this regulation, or an official ac-
tion was inadvertent, the person may
be informed in writing of the particu-
lars involved and the corrective action
to be taken. Failure to take corrective
action may then be construed as a
willfull violation of the Defense Pro-
duction Act, this regulation, or an offi-
cial action.

§700.74 Violations, penalties, and rem-
edies.

(a) Willful violation of the provisions
of Title | or sections 705 or 707 of the
Defense Production Act, this regula-
tion, or an official action is a crime
and upon conviction, a person may be
punished by fine or imprisonment, or
both. Except as provided in (b) below,
the maximum penalties provided by
the Defense Production Act are a
$10,000 fine, or one year in prison, or
both.

(b) Willful refusal to furnish any in-
formation or reports required by Com-
merce under section 705 of the Defense
Production Act, this regulation, or an
official action, is a crime and upon
conviction, a person may be punished
by fine or imprisonment, or both. Max-
imum penalties provided by the De-
fense Production Act are a $1,000 fine,
or one year in prison, or both.

(c) The government may also seek an
injunction from a court of appropriate
jurisdiction to prohibit the continu-
ance of any violation of, or to enforce
compliance with, the Defense Produc-
tion Act, this regulation, or an official
action.

(d) In order to secure the effective
enforcement of the Defense Production
Act, this regulation, and official ac-
tions, the following are prohibited (see
section 704 of the Defense Production



§700.75

Act; see also, for example, sections 2
and 371 of Title 18, United States Code):

(1) No person may solicit, influence
or permit another person to perform
any act prohibited by, or to omit any
act required by, the Defense Produc-
tion Act, this regulation, or an official
action.

(2) No person may conspire or act in
concert with any other person to per-
form any act prohibited by, or to omit
any act required by, the Defense Pro-
duction Act, this regulation, or an offi-
cial action.

(3) No person shall deliver any item if
the person knows or has reason to be-
lieve that the item will be accepted, re-
delivered, held, or used in violation of
the Defense Production Act, this regu-
lation, or an official action. In such in-
stances, the person must immediately
notify the Department of Commerce
that, in accordance with this provision,
delivery has not been made.

§700.75 Compliance conflicts.

If compliance with any provision of
the Defense Production Act, this regu-
lation, or an official action would pre-
vent a person from filling a rated order
or from complying with another provi-
sion of the Defense Production Act,
this regulation, or an official action,
the person must immediately notify
the Department of Commerce for reso-
lution of the conflict.

Subpart K—Adjustments,
Exceptions, and Appeals

§700.80 Adjustments or exceptions.

(a) A person may submit a request to
the Office of Industrial Resource Ad-
ministration, U.S. Department of Com-
merce, for an adjustment or exception
on the ground that:

(1) A provision of this regulation or
an official action results in an undue or
exceptional hardship on that person
not suffered generally by others in
similar situations and circumstances;
or

(2) The consequence of following a
provision of this regulation or an offi-
cial action is contrary to the intent of
the Defense Production Act or this reg-
ulation.

(b) Each request for adjustment or
exception must be in writing and con-
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tain a complete statement of all the
facts and circumstances related to the
provision of this regulation or official
action from which adjustment is
sought and a full and precise statement
of the reasons why relief should be pro-
vided.

(c) The submission of a request for
adjustment or exception shall not re-
lieve any person from the obligation of
complying with the provision of this
regulation or official action in ques-
tion while the request is being consid-
ered unless such interim relief is grant-
ed in writing by the Office of Industrial
Resource Administration.

(d) A decision of the Office of Indus-
trial Resource Administration under
this section may be appealed to the As-
sistant Secretary for Trade Adminis-
tration, U.S. Department of Commerce.
(For information on the appeal proce-
dure, see §700.81.)

§700.81 Appeals.

(a) Any person who has had a request
for adjustment or exception denied by
the Office of Industrial Resource Ad-
ministration under §700.80, may appeal
to the Assistant Secretary for Trade
Administration, U.S. Department of
Commerce, who shall review and recon-
sider the denial.

(b) An appeal must be received by the
Office of the Assistant Secretary for
Trade Administration, International
Trade Administration, U.S. Depart-
ment of Commerce, Washington, D. C.
20230, Ref: DPAS, no later than 45 days
after receipt of a written notice of de-
nial from the Office of Industrial Re-
source Administration. After this 45-
day period, an appeal may be accepted
at the discretion of the Assistant Sec-
retary for Trade Administration for
good cause shown.

(c) Each appeal must be in writing
and contain a complete statement of
all the facts and circumstances related
to the action appealed from and a full
and precise statement of the reasons
the decision should be modified or re-
versed.

(d) In addition to the written mate-
rials submitted in support of an appeal,
an appellant may request, in writing,
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an opportunity for an informal hear-
ing. This request may be granted or de-
nied at the discretion of the Assistant
Secretary for Trade Administration.

(e) When a hearing is granted, the As-
sistant Secretary for Trade Adminis-
tration may designate an employee of
the Department of Commerce to con-
duct the hearing and to prepare a re-
port. The hearing officer shall deter-
mine all procedural questions and im-
pose such time or other limitations
deemed reasonable. In the event that
the hearing officer decides that a print-
ed transcript is necessary, all expenses
shall be borne by the appellant.

(f) When determining an appeal, the
Assistant Secretary for Trade Adminis-
tration may consider all information
submitted during the appeal as well as
any recommendations, reports, or
other relevant information and docu-
ments available to the Department of
Commerce, or consult with any other
persons or groups.

(9) The submission of an appeal under
this section shall not relieve any per-
son from the obligation of complying
with the provision of this regulation or
official action in question while the ap-
peal is being considered unless such re-
lief is granted in writing by the Assist-
ant Secretary for Trade Administra-
tion.

(h) The decision of the Assistant Sec-
retary for Trade Administration shall
be made within a reasonable time after
receipt of the appeal and shall be the
final administrative action. It shall be
issued to the appellant in writing with
a statement of the reasons for the deci-
sion.

Subpart L—Miscellaneous
Provisions

§700.90 Protection against claims.

A person shall not be held liable for
damages or penalties for any act or
failure to act resulting directly or indi-
rectly from compliance with any provi-
sion of this regulation, or an official
action, notwithstanding that such pro-
vision or action shall subsequently be
declared invalid by judicial or other
competent authority.
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§700.91 Records and reports.

(a) Persons are required to make and
preserve for at least three years, accu-
rate and complete records of any trans-
action covered by this regulation (OMB
control number 0625-0107) or an official
action.

(b) Records must be maintained in
sufficient detail to permit the deter-
mination, upon examination, of wheth-
er each transaction complies with the
provisions of this regulation or any of-
ficial action. However, this regulation
does not specify any particular method
or system to be used.

(c) Records required to be maintained
by this regulation must be made avail-
able for examination on demand by
duly authorized representatives of
Commerce as provided in §700.71.

(d) In addition, persons must develop,
maintain, and submit any other
records and reports to Commerce that
may be required for the administration
of the Defense Production Act and this
regulation.

(e) Section 705(e) of the Defense Pro-
duction Act provides that information
obtained under this section which the
President deems confidential, or with
reference to which a request for con-
fidential treatment is made by the per-
son furnishing such information, shall
not be published or disclosed unless the
President determines that the with-
holding of this information is contrary
to the interest of the national defense.
Information required to be submitted
to Commerce in connection with the
enforcement or administration of the
Act, this regulation, or an official ac-
tion, is deemed to be confidential
under section 705(e) of the Act and
shall not be published or disclosed ex-
cept as required by law.

§700.92 Applicability of this regulation
and official actions.

(a) This regulation and all official ac-
tions, unless specifically stated other-
wise, apply to transactions in any
state, territory, or possession of the
United States and the District of Co-
lumbia.

(b) This regulation and all official ac-
tions apply not only to deliveries to
other persons but also include deliv-
eries to affiliates and subsidiaries of a
person and deliveries from one branch,
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division, or section of a single entity to
another branch, division, or section
under common ownership or control.
(c) This regulation and its schedules
shall not be construed to affect any ad-
ministrative actions taken by Com-
merce, or any outstanding contracts or
orders placed pursuant to any of the
regulations, orders, schedules or dele-
gations of authority under the Defense
Materials System and Defense Prior-
ities System previously issued by Com-
merce. Such actions, contracts, or or-
ders shall continue in full force and ef-
fect under this regulation unless modi-
fied or terminated by proper authority.
(d) The repeal of the regulations, or-
ders, schedules and delegations of au-
thority of the Defense Materials Sys-
tem (DMS) and Defense Priorities Sys-
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tem (DPS) shall not have the effect to
release or extinguish any penalty or li-
ability incurred under the DMS/DPS.
The DMS/DPS shall be treated as still
remaining in force for the purpose of
sustaining any action for the enforce-
ment of such penalty or liability.

§700.93 Communications.

All communications concerning this
regulation, including requests for cop-
ies of the regulation and explanatory
information, requests for guidance or
clarification, and requests for adjust-
ment or exception shall be addressed to
the Office of Industrial Resource Ad-
ministration, Room 3876, U.S. Depart-
ment of Commerce, Washington, DC
20230, Ref: DPAS; telephone: (202) 377-
4506.

SCHEDULE | TO PART 700—AUTHORIZED PROGRAMS AND DELEGATE AGENCIES

The programs listed in this schedule have been authorized by the Federal Emergency Man-
agement Agency for priorities and allocations support under this regulation. They have equal

preferential status.

The Department of Commerce has authorized the Delegate Agencies to use this regulation
in support of those programs assigned to them, as indicated below.

Program Identifica- ]
fion Symbol Authorized Program Delegate Agency
Defense Programs
Al s AIFCTATE .o Department of De-
fense and Associ-
ated Agencies.1
Mi 11, e e eeeeee e eeeereeee e eeeeeeeee e ereereeeeeeaeeeeeeerreereeeet i araaeeerrrraraaerrr—aaarerr, DO.
Ships ... . Do.
Tank—Automotiv: . R . R . Do.
WEBPONS ...ttt Do.
AMMUNIGION oo Do.
Electronic and communications equipment Do.
Military building supplies ..........cccccceeiriencrennns . Do.
Production equipment (for defense contractor's account) Do.
Production equipment (Government OWNEd) ...........cceeivierierienerieiene e Do.
Food resources .........ccccooeeeciiinnns R . Do.
Department of Defense construction . Do.
Maintenance, repair and operating supplies ( Do.
cilities.
Cc8 Controlled materials for Defense Industrial Supply Center (DISC) Do.
C9 MiISCEllanN@OUS  ........c.cvviiiiiiiiiicc Do.
International Defense Programs
Canada
Dl . Canadian military Programs ...........ccccceciiiiiiiiii e Department of Com-
merce.
D2 ... Canadian production and CONSIIUCHION .........cvciiiiiririniiiecie e Do.
D3 ... Canadian atomic energy program e Do.
Other Foreign Nations
Gl e Certain munitions items purchased by foreign governments through domestic com- | Department of Com-
mercial channels for export. merce.
G2 .. Certain direct defense needs of foreign governments other than Canada Do.
G3 ... Foreign nations (other than Canada) production and construction Do.
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Program Identifica- Authorized Program

Delegate Agency

tion Symbol
Co-Production

I e F—16 CO0-Production Program .............ccccceiiiiiiiiiiinineccisesssisenc s Departments of
Commerce and
Defense.

Atomic Energy Programs

El i CONSITUCTION ..ttt b et b et et e et e e e e e e nn e enee Department of En-
ergy.

E2 .. Operations—including maintenance, repair and operating supplies (MRO) .............. Do.

E3 .. Privately owned facilities ............ccccoiiiiiiii Do.

Other Energy Programs

F1 Exploration, production, refining and transportation

F2 .. Conservation

F3 .. Construction and Maintenance

Department of En-
ergy.
Do.
Do.

Other Defense, Energy and Related Programs

Certain combined orders (see §700.17(c)) ...

Controlled materials producers

Further converters (controlled materials) ..

Distributors of controlled materials .

Private domestic production
Private domestic construction

Maintenance, repair and operating supplies (MRO) ...

Federal supply items

Approved civil defense programs ..

Department of Com-
merce.
Do.
Do.
Do.
Do.
Do.
Do.

General Services Ad-
ministration.

Federal Emergency
Management Agen-
cy.

1Department of Defense agencies are: Army, Navy (including Coast Guard), Air Force, Defense Logistics Agency, and Na-
tional Security Agency. Associated Agencies of the Department of Defense include Central Intelligence Agency, Federal Aviation

Administration, and National Aeronautics and Space Administration.

[49 FR 30414, July 30, 1984. Redesignated at 54 FR 601, Jan. 9, 1989, and amended at 56 FR 8109,

Feb. 27, 1991]

SCHEDULE Il TO PART 700—CONTROLLED MATERIALS

Minimum quantity* (net Minimum number of days**
tons, except as specified)
Controlled Materials 1 High- .
Carbon2 Alloy 2 Carbon Igt‘;ﬁgﬁg; Stainless Alloy 3
Steel
Bar, bar shapes (including light shapes):
Bar, hot-rolled stock for projectile and
shell bodies4 .........cccooovveiviiniiiiiiis (2) 2) 45 75 e 575
Bar, hot-rolled, other (including light
shapes):
Round bars up to and including 3
inches, and squares, hexagons, half
rounds, ovals, etc., of approximately
equivalent section area ...........c..c...... 5 (2) 545 575 90 575
Round and square bars over 3 inches,
but less than 8 inches ........c.cccceceevee 15 2) 545 575 90 575
Bar-size shapes (angles, tees, chan-
nels, and zees under 3 inches) .......... 5 2) 545 575 90 575
Bar, reinforcing (straight lengths, as
rolled) . 5 45 75
Bar, cold finished 5 575 105 5105

89




Pt. 700, Sched. Il

15 CFR Ch. VII (1-1-97 Edition)

Minimum quantity* (net
tons, except as specified)

Minimum number of days**

Controlled Materials * High- .
Carbon?2 Alloy? Carbon I?)tvrve-gﬁg;/ Stainless Alloy 3
Sheet, strip (uncoated and coated):
Sheet, hot-rolled ... 5 (2) 45 75 90 75
Sheet, cold-rolled 5 (2) 45 75 105 90
Sheet, galvanized .. ) . 45
Sheet, all other coated . 5 45
Sheet, enameling ........ccocveveveviiieiciins 5 45
Roofing, galvanized, corrugated, V-
crimped channel drains . ) 45
Ridge roll, valley, and flashing ) 45
Siding, corrugated and brick @) .. . 45
Strip, hot-rolled ... ) ) 45
Strip, cold-rolled .. 45 75 105 90
Strip, galvanized . 645
Electrical sheet and strip . 745
Tin mill black plate (pounds) .. 45
Tin plate, hot-dipped (pounds) ........c......... 12,000 .o 45
Ternes, special coated manufacturing
(pounds) 10,000
Tin plate, electrolytic (pounds) .. 12,000
Electrolytic chromium coated steel )
Plate:
Rolled armor ) ) 645 575 90 575
Continuous strip mill production . 10 @) 645 575 90 575
Sheared, universal, or bar mill productlon 3 ) 645 575 90 575
Structural shapes, piling ........ccccocvvviveneninns ) ) 45 975 9150 90
Pipe, tubing:
Standard pipe (including couplings fur-
nished by mill) ... (20) (20) 45 s 120 s
Qil-country goods (casing, tubular goods,
couplings furnished by mill) ................... (20) (20) A5 s s 60
Line pipe (including couplings furnished
by Mill) oo (10) (10) 45 T5 i s
Pressure and mechanical tubing (seam-
less and welded):
Seamless cold-drawn (pounds):
Under 20 pounds per foot .. 5,000 5,000 660 120 120
20 pounds per foot and over . 5,000 10,000 660 120 120
Seamless hot-rolled .. ) @) 660 120 120
Welded (2) (2) 660 120 120
Wire, wire products:
Wire, drawn ......cccoceeirieeiineneeeeeceea ) ) 45 75 90 75
Nails—bright steel wire, steel cut, galva-
nized, cement-coated and painted ....... 15 45
Spikes and brads—steel wire, galvanlzed
cement-coated ..o, 1B e 45 i i
Staples, bright and galvanized (farm and
poultry) 15 45
Wire rope and strand . ) 45
Welded wire mesh . (2) 45
Woven wire netting 15 45
Barbed and twisted wire 1s 45
Wire fence, woven and welded (farm and
POUITY) e 15 A5 s s
Bale ties 15 45
Coiled automatic baler wire . 15 45
Tool steel (all forms including die blocks and
tool steel forgings) (pounds) .........ccccceeeeen 500 500 1260 o s 1290
Other mill forms and products (excluding
castings and forgings):
INQOLS ..o 1325 (14) 45 75 75 75
Billets, projectile and shell stock . ) @) 45 75 75
Blooms, slabs, other billets, tube rounds
sheet bars 1325 ) 45 75 75 75
Skelp 25 A5 s e e
Wire rod ) ) 45 75 90 75
Rail and track accessories @) 2) 45 90
Wheels, rolled or forged (railroad) ) @) 45 90
Axles (railroad) ... ) @) 45 90
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Minimum quantity*

Controlled materials® Minimum number of days**

(pounds)
Copper
Copper and copper-base alloy brass mill
products: 15
Copper (unalloyed):
Bar .o 2,000 45
Shapes, wire (except electrical wire) 500 45
RO ..o 2,000 45
Sheet, plate (24 inches wide and over) 2,000 45
Rolls and strip (up to 24 inches wide) ... 2,000 45
Pipe, tube (seamless) ..........c.ccccecevnnne 2,000 45
Copper-base alloy:
2,000 1645
Wire, shapes 500 1645
Free cutting brass rod 2,000 1645
Other rod .. . 1,000 1645
Sheet, and plate (24 inches wide and
OVEI) ottt 2,000 1645
Rolls and strip (up to 24 inches in
Width) Lo 2,000 1645
Military ammunition cups and discs . 2,000 1645
Circles .....cccoovvvviiene 1,000 1690
Pipe, tube (seamless) 2,000 1645
Copper wire mill products:
Copper wire and cable:
Bare and tinned ............ccocceiiiiiiinn. (A7) (28) 35
Weatherproof .. (27)(8) 40
Magnet wire . (7) (18) 35
Insulated building wire . (17) (18) 45
Paper and lead power cable 27)(28) 75
Paper and pulp telephone cable 27y (18) 45
Plastic insulated telephone cable . 7)(8) 45
Asbestos cable @7)(28) 60
Portable and flexible cord and cable ..... 27y (18) 45
Communication wire and cable 27)(28) 60
Shipboard cable (27)(18) 75
Automotive and aircraft wire and cable 27)(28) 45
Insulated power cable (17)(18) 75
Signal and control cable 17y (18) 75
Coaxial cable 27)(28) 75

Copper-clad steel wire containing over 2
percent copper by weight regardless of
N USE ..ovieiiiiiiiieiicsee s A7) (28) 35

Copper-clad aluminium wire containing
over 20 percent copper by weight re-
gardless of end USe .......cccceviriiiiiiinine (17)(18) 45

Copper and copper-base alloy foundry prod-
ucts and powder:

Copper, brass, and bronze castings ......... | oo 192014

Copper, brass, and bronze powder (in-
cluding copper powder, granular and
flake, and copper-base alloy powder,

granular and flake) .........cccoceomierniniinns | v 30
Controlled materials® Minimum quantity* Minimum number of days**
Aluminum
Ingot, granular or shot, and molten metal:
Extrusion ingot (billet) ..........ccccocviinininne (28) 90
Other ingot and molten metal, primary ..... (28) 60
Other ingot and molten metal, secondary (38) e

Sheet and plate:

Sheet, non-heat treatable (18) 150

Sheet, heat treatable .... (28) 150

Plate, non-heat treatable . (18) 150

Plate, heat treatable (28) 150

Welded tube (38) s
| =101 (18) 90
Aluminum conductor:

ACSR and aluminium cable, bare . (18) 60

Wire and cable, insulated or covered ....... (28) 60
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Controlled materials® Minimum quantity* Minimum number of days**
Rolled bar, rod and wire (continuous cast or
rolled):
Conductor redraw rod (18) 60
Non-conductor redraw rod (28) 60
Other rod and bar (18) 120
Wire, bare, conductor and non-conductor (18) 120
Extruded bar, rod, shapes and drawn tube:
Extruded rod and bar—alloys other than
2000 and 7000 SEriesS ......ccccovervrervaeenns (18) 60
Extruded rod and bar—alloys in 2000 and
7000 SEMES ..ovvviviiiiiiiiiicisicieecie s (18) 150
Extruded pipe and tube—alloys other than
2000 and 7000 Series ......ccccccrveevverveneeas (28) 60
Extruded pipe and tube—alloys in 2000
and 7000 SerieS .....c.ccoevvevenerieeirenreneens (28) 150
Extruded shapes—alloys other than 2000
and 7000 SErieS ......cccovvvveveenerienieineneeas (28) 60
Extruded shapes—alloys in 2000 and
7000 SEMES ..oeveveeeiirreiieicieeeieieeeee e (18) 150
Drawn tube—alloys other than 2000 and
7000 SEMES ..ecvereeeririeeieeeeeenee e (28) 60
Drawn tube—alloys in 2000 and 7000 se-
FIBS ittt (28) 120
Powder, flake and paste .........c.ccccocoeiiinnns (8) 60
Minimum number of days**
Controlled materials® Minimum quantity*
Solid solution Precipitation hardened
Nickel Alloys
Rods and bars (except anode bars):
Hot-rolled, including wire rod ® 90 120
Forging quality .. ®? 90 120
Cold-finished .. ®? 120 165
Sheet and strip:
Hot-rolled .... ® 90 120
Cold-rolled .. (@) 120 165
Foail ....... ® 120 165
Plate ...... @] 90 120
Pipe, tubing ®? 90 120
WIFE ittt ®) 120 165
Other mill forms:
INQOLS .cvvviviiiiie (@) 90 120
Blooms, slabs, billets .. ® 90 120
Powder ... (RO @] 90 120
Shapes and forms not listed above (includ-
ing anode bars) 2 @) ®
Castings (less gates and risers, rough a
CASE) et (@) 90 120

(1) See technical definitions in Schedule III.

(2) All stainless steel products, certain other steel products and all nickel alloy products. By negotiation between the mill and its
customer. If no acceptable arrangements are worked out, the Office of Industrial Resource Administration should be notified.

(3) For clad products, add 45 days to lead time indicated.

(4) Includes projectile body stock, sizes under 27s inches.

(%) If annealed or heat-treated, add an additional 15 days.

(6) For welded tubing or high carbon spring steel strip, 75 days.

()60 days for high grade (AISI M15 and oriented).

(8) Steel pipe or tubing exceeding 36 inches O.D. is not a controlled material.

() Applies to special rolled shapes including angles and channels.

(10) Published carload minimum (mixed sizes and grades).

(11) Quantity refers to any assortment of wire merchant trade products.

(*2) If cold-finished, add an addtional 15 days.

(13) For forging quality, product of one heat.

(14) Product of one heat.

(15) Includes anodes—rolled, forged, or sheared from cathodes.

(16) For refractory alloys, 60 days, except for tube over 5 inches in diameter, which should be 120 days.

(17) Standard package quantities as published by each mill.

(18) Standard minimum quantities as established by each mill.

(19) Lead time applies to unmachined castings after approval of patterns for production.

(20) Small simple castings to fit 12 x 16 inch flask, 7 days.

*Minimum quantity for each size and grade of any items for mill shipment at any one time to any one destination.

**Minimum number of days in advance of first day of month in which shipment is required.

NoTE: Leaders in figure columns indicate not applicable.
[49 FR 30414, July 30, 1984; 49 FR 50172, Dec. 27, 1984. Redesignated at 54 FR 601, Jan. 9, 1989]
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SCHEDULE 11l TO PART 700—TECHNICAL
DEFINITIONS OF CONTROLLED MATE-
RIALS PRODUCTS

Steel

Alloy steel—Steel containing 50 percent or
more of iron or steel and any one or more of
the following elements in the following
amounts: manganese, maximum of range in
excess of 1.65 percent; silicon, maximum of
range in excess of 0.60 percent (excepting
electrical sheet and strip); copper, maximum
of range in excess of 0.60 percent; aluminum,
boron, chromium (less than 10 percent), co-
balt, columbium, molybdenum, nickel, tan-
talum, titanium, tungsten, vanadium, zir-
conium, or any other alloying elements in
any amount specified or known to have been
added to obtain a desired alloying effect.
Clad steels which have an alloy steel base or
carbon steel base for which nickel and/or
chromium is contained in the coating or
cladding material (e.g., nickel-copper alloy,
nickel-chrome-iron alloy or stainless) are
alloy steels.

Alloy steel plate includes the following spec-

ifications:
—a0.180 inch or thicker, over 48 inches wide
—a0.230 inch or thicker, over 8 inches wide
—7.53 pounds per square foot or heavier, over

8 inches wide

Carbon steel—Any steel (including wrought
iron) customarily so classified and also in-
cludes: (a) ingot iron; (b) all grades of elec-
trical sheet and strip; (c) high-strength low-
alloy steels; (d) clad and coated carbon steels
not included with alloy steels: e.g., galva-
nized, tin, terne, copper (excluding copper
wire mill products) or aluminum clad and/or
coated carbon steels; and (e) leaded carbon
steels.

Carbon steel plate includes the following
specifications, plus floor plates of any thick-
ness:

—0.180 inch or thicker, over 48 inches wide
—0.230 inch or thicker, over 8 inches wide
—7.53 pounds per square foot or heavier, over

48 inches wide
—9.62 pounds per square foot or heavier, over

8 inches wide

High-strength low-alloy steels—Only the pro-
prietary grade promoted and sold for this
purpose, and Navy high-tensile steel grade
HT Specification Mil-S-16113 (Ships).

Stainless steel—Heat and corrosion resisting
steel containing 50 percent or more of iron or
steel and 10 percent or more of chromium
whether with or without nickel, molyb-
denum, or other elements.

Stainless steel plate includes the following
size specifications: %16 inch (0.1875) or thick-
er, over 10 inches wide.

Standard steel pipe includes the following:
Ammonia pipe
Bedstead tubing
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Driven well pipe

Drive pipe

Dry kiln pipe

Dry pipe for locomotives
English gas and steam pipe
Fence pipe

Furniture pipe

Ice machine pipe

Mechanical service pipe

Nipple pipe

Pipe for piling

Pipe for plating and enameling
Pump pipe

Signal pipe

Standard pipe coupling
Structural pipe

Turbine pump pipe

Water main pipe

Water well casing

Water well reamed and drifted pipe

Structural steel shapes—Rolled flanged sec-
tions having at least one dimension of their
cross section 3 inches or greater, commonly
referred to as angles, channels, beams, and
wide flange sections.

Copper

Brass-mill products—Copper and copper-base
alloys in the following forms: sheet, plate,
and strip in flat lengths or coils; rod, bar,
shapes, and wire (except copper wire mill
products); anodes, rolled, forged, or sheared
from cathodes; and seamless tube and pipe.
Straightening, threading, chamfering, cut-
ting to width or length, or reduction in
gauge, do not constitute changes in form of
brass mill products. The following related
products which have been produced by a
change in form of brass mill products are not
included in the definition of brass mill prod-
ucts:

Circles, discs (except brass military ammuni-
tion discs)

Cups (except brass military ammunition
cups)

Blanks and segments

Forgings (except anodes)

Welding rod, 3 feet or less in length

Rotating bands

Tube and nipple—welded, brazed, or me-
chanically seamed

Formed flashings

Engravers’ copper

Copper-base alloy—Any alloy of which the
percentage of copper metal equals or exceeds
40 percent by weight of the metallic content
of the alloy. It does not include alloyed gold
produced in accordance with U.S. Commer-
cial Standard CS 67-38.

Copper foundry products—Cast copper and
copper-based alloy shapes or forms suitable
for ultimate use without remelting, rolling,
drawing, extruding, or forging. The process
of casting includes the removal of gates, ris-
ers, and sprues, and sandblasting, tumbling,
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and dipping, but does not include any ma-
chining or further processing. For cen-
trifugal casting, the process includes the re-
moval of the rough cut in the inner or outer
diameter, or both, before delivery to a cus-
tomer. Castings include anodes and shot cast
in a foundry or by an ingot maker.

Copper powder mill products—Copper or cop-
per-base alloy in the form of granular or
flake powder.

Copper raw materials include:

(a) Refined copper—Copper metal which has
been refined by any process of electrolysis or
fire-refined to a grade and in a form suitable
for fabrication;

(b) Blister copper—High-grade crude copper
in any form produced from converter oper-
ations and from which nearly all the oxidiz-
able impurities have been removed by
slagging and volatilization;

(c) Copper and copper-base alloy scrap—In-
cluding fired and demilitarized cartridge and
artillery cases;

(d) Brass mill casting—From which brass
mill or intermediate shapes may be rolled,
drawn, or extruded, without remelting;

(e) Copper-base alloy ingot—To be used in
remelting, alloying, or deoxidizing oper-
ations;

(F) Copper or copper-base alloy shot and waf-
fle—To be used in remelting, alloying, deoxi-
dizing, or chemical operations; and

(g) Copper precipitates (or cement copper)—
Precipitated from mine water by contact
with iron scrap, tin cans, or iron in other
forms.

Copper wire mill products—Uninsulated or
insulated wire and cable made from copper
or copper-base alloy, used for transmission of
electrical energy, whatever the outer protec-
tive coverings may be, and also copper-clad
steel or aluminum wire containing over 20
percent copper by weight regardless of end
use. Copper wire mill products shall be meas-
ured in terms of pounds of copper content.

Aluminum

Foil—A flat rolled product, rectangular in
cross section, of thickness less than 0.006
inch.

Ingot includes:

(a) Extrusion ingot (billet)—A solid or hollow
cast form, usually cylindrical, suitable for
extruding;

(b) Other ingot and molten metal, primary—A
cast form other than extrusion ingot (or
molten metal), shipped by an integrated pro-
ducer or nonintegrated fabricator from a
company-owned facility not exclusively de-
voted to producing secondary ingot; and

(c) Other ingot and molten metal, secondary—
A cast form other than extrusion ingot (or
molten metal), principally produced from
aluminum scrap to specification by second-
ary smelters (or others at a facility exclu-
sively devoted to producing ingot from scrap
for sale); excludes remelt scrap ingot (RSI)
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which is considered scrap until remelted and
cast into specification ingot.

Pipe and tube includes:

(a) Drawn tube—A hollow wrought product
that is long in relation to its cross section,
which is round, square, rectangular, hex-
agonal, octagonal, or elliptical in shape,
sharp or rounded corners, with a uniform
wall thickness except as affected by corner
radii, and brought to final dimensions by
cold drawing through a die (includes tube
that is sized);

(b) Extruded pipe and tube—A hollow
wrought product formed by hot extruding
with a uniform wall thickness (except as af-
fected by corner radii) that is long in rela-
tion to its cross section, round, square, rec-
tangular, hexagonal, octagonal, or elliptical
in shape (excludes tube that is sized by cold
drawing); and

(c) Welded tube—A hollow product that is
long in relation to its cross section, which is
round, square, rectangular, hexagonal, oc-
tagonal, or elliptical in shape, produced by
forming and seam-welding sheet longitu-
dinally.

Plate includes:

(a) Plate, nonheat-treatable—A flat rolled
product, rectangular in cross section, 0.250
inch or greater in thickness, which can be
strengthened only by cold work; and

(b) Plate, heat-treatable—A flat rolled prod-
uct, in 2000, 6000, or 7000 alloy series (except
7072), rectangular in cross section, 0.250 inch
or greater in thickness, which can be
strengthened by a suitable thermal treat-
ment.

Powder—An aggregate of discrete particles
of aluminum, substantially all of which are
finer than 1,000 microns (minus 18 mesh); and
includes:

(a) Atomized powder—Powder produced by
blowing or asperating molten metal through
an orifice;

(b) Flaked powder—Powder consisting of
flat or scale-like particles of a thickness
small compared with other dimensions, pro-
duced by milling in the presence of a lubri-
cant; and

(c) Paste—A blend of powder or flake with
a thinner or plasticizer.

Rod and bar includes:

(a) Conductor redraw rod (continuous-cast or
rolled)—A solid round product that is long in
relation to cross section, 0.375 inch or great-
er in diameter, produced by continuous cast-
ing followed by size-rolling or by rolling
from DC cast ingot, suitable for drawing into
electrical conductor wire;

(b) Nonconductor redraw rod (continuous-cast
or rolled)—A solid round product that is long
in relation to cross section, 0.375 inch or
greater in diameter, produced by continuous
casting followed by size-rolling, or by rolling
from D.C. cast ingot, suitable for drawing
into nonconductor wire;
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(c) Other rod and bar (continuous-cast or
rolled)—A solid round, square, rectangular,
hexagon, or octagon-shaped product, pro-
duced by continuous casting or rolling that
is long in relation to cross section, 0.375 inch
or greater in diameter or in at least one per-
pendicular distance between parallel faces,
other than the redraw rod and DC cast ingot;
and

(d) Extruded rod and bar—A solid product
produced by extruding (sometimes brought
to final dimensions by drawing) that is long
in relation to cross section, which is round,
square, rectangular, hexagonal, or octagonal
in shape and 0.375 inch or greater in diameter
or in at least one perpendicular distance be-
tween parallel faces.

Shapes includes:

(a) Extruded shapes—A product produced by
extruding, that is long in relation to its
cross-sectional dimensions and has a cross
section other than that of rod and bar and
pipe and tube; and

(b) Rolled structural shapes—A structural
shape produced by hot rolling.

Sheet includes:

(a) Sheet, nonheat-treatable—A rolled prod-
uct, flat or coiled, rectangular in cross sec-
tion, of 0.006 inch thickness but under 0.250
inch thickness, which can be strengthened
only by cold work; and

(b) Sheet, heat-treatable—A rolled product,
in 2000, 6000, 7000 alloy series (except 7072),
flat or coiled, rectangular in cross section, of
0.006 inch thickness but under 0.250 inch
thickness, which can be strengthened by a
suitable thermal treatment.

Wire and cable includes:

(a) Wire, bare, conductor and nonconductor—
A solid wrought product that is long in rela-
tion to its cross section, which is square,
round, rectangular, hexagonal, or octagonal
in shape, whose diameter or greatest per-
pendicular distance between parallel faces
(except for flattened wire) is less than 0.375
inch;

(b) ACSR and aluminum cable, bare—Alu-
minum stranded conductor reinforced by a
core of steel (ACSR), or aluminum (ACAR),
or any other bare stranded aluminum con-
ductor; and

(c) Wire and cable, insulated or covered—Alu-
minum electrical conductor wire or stranded
conductors that are insulated or covered.

Nickel Alloys

Nickel alloys—Those alloys for which the
specified nickel content is 10 percent or more
up to and including pure nickel, and which
the iron content is nominally less than 50
percent of iron, and which does not contain
as much as 40 percent of copper, nor as much
as 50 percent of aluminum, in the shapes and
forms shown in Schedule Il. It also includes
cast iron for which the specified nickel con-
tent is 5 percent or more. It does not include
primary nickel in the forms of electrolytic
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cathodes, pigs, rondelles, cubes, pellets, shot,
briquettes, oxide (including sintered oxide),
salts, or chemicals; nor does it include pri-
mary nickel in the forms of ingots or powder
for remelting.

SCHEDULE IV TO PART 700—CoPPER CON-
TROLLED MATERIALS PRODUCERS’
SET-ASIDE BASE AND PERCENTAGES

Set-aside Base—Average monthly shipments
for a producer’s own account during the pre-
vious calendar year.

Set-
aside
percent-
ages?

Product

Brass mill products:
Unalloyed:
Plate, sheet, strip, and rolls ....
Rod, bar, shapes, and wire ..
Seamless tube and pipe
Alloyed:
Plate, sheet, strip, and rolls ....
Rod, bar, shapes, and wire ..
Seamless tube and pipe
Military ammunition cups and discs
Copper wire mill products:
Bare and tinned
Weatherproof
Magnet wire
Paper and lead power cable
Paper and lead telephone cable .
Asbestos cable
Portable and flexible cord ....
Communications wire and cable .
Shipboard cable
Automotive and aircraft wire and cable
Insulated power cable
Signal and control cable
Coaxial cable
Copper-clad steel wire containing over 2
percent copper by weight regardless of
end use
Copper foundry products
Copper and copper-base alloy powder mill prod-
ucts

N W W

=
o~NNN

NMNNNRNNNDNNNNDNDNDNN

NN

@)

1 Applies to metal weight, except copper wire mill products,
which are by copper content.

2No reserve space required. Producers of these products
are nevertheless required to accept rated orders for such
products in accordance with the provisions of this regulation.

SCHEDULE V TO PART 700—NICKEL AL-
LOYS CONTROLLED MATERIALS PRO-
DUCERS’ SET-ASIDE BASE AND PER-
CENTAGES

Set-aside Base—Average monthly ship-
ments, by each producer, during the previous
calendar year.

Set-

aside
Product percent-

ages

Rod and bars (except anode bars):

Hot-rolled, including wire rod .. 10
Forging quality . 10
Cold-finished .... 10
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aside
Product percent-
ages
Sheet and strip:
Hot-rolled 10
Cold-rolled .. 10
Foil ... 10
Plate . 10
Pipe, tubing . 10
Wire 10
Other mill forms:
INQOLS v 10
Blooms, slabs, billets 10
Powder 10
Shapes and forms not listed above (includin
anode Dars) ..o 10
Castings (less gates and risers, rough as cast) ..... 10

APPENDIX | TO PART 700—DELEGATIONS
OF AUTHORITY

DPAS DEL. 1—Delegation of Authority to the
Secretary of Defense; Defense Priorities and
Allocations System (15 CFR part 700)

1. Authority.

Defense Production Act of 1950, as amended
(50 U.S.C. App. 2061, et seq.); Executive Order
10480, 18 FR 4939, 3 CFR 1949-1953 Comp., p.
962, as amended; and Defense Mobilization
Order (DMO) 3, 44 CFR 322.

2. Purpose.

(a) This document delegates certain au-
thority to the Secretary of Defense nec-
essary to the effective implementation of the
Defense Priorities and Allocations System
(DPAS) regulation (15 CFR part 700).

(b) Certain specifics concerning the imple-
mentation of this delegated authority are
contained in a Statement of Conditions to
this delegation issued by the Office of Indus-
trial Resource Administration (OIRA), De-
partment of Commerce (DOC).

3. Rating Authority.

(a) The Secretary of Defense is delegated
the authority to place rated contracts and
orders in support of Department of Defense
(DOD) programs authorized by the Director,
Federal Emergency Management Agency.

(b) The Secretary of Defense is delegated
the authority to use the DX rating symbol in
placing rated orders for those authorized
programs determined by the President to be
of the Highest National Priority as described
in the DOD Master Urgency List.

4. Co-production Programs.

(a) The Secretary of Defense may request
priority rating authority from DOC for spe-
cific co-production programs, and if granted,
may authorize only those foreign firms
which have entered into a formal co-produc-
tion agreement with a U.S. producer to use
priority ratings.

(b) DOC may authorize the use of priority
ratings by other foreign firms providing
items necessary to the co-production activ-
ity on a case-by-case basis.
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5. Production and Construction Equipment.

(a) The Secretary of Defense may authorize
persons to place rated orders for delivery of
production equipment required to support
authorized programs of DOD, when the
equipment is necessary for the timely per-
formance of rated orders and timely delivery
of the equipment cannot be obtained other-
wise.

(b) The Secretary of Defense may authorize
persons to place rated orders for delivery of
construction equipment, when the equip-
ment is to be used for authorized construc-
tion projects and when timely delivery of the
equipment cannot be obtained otherwise.

6. Delivery Scheduling.

The Secretary of Defense is delegated the
authority to reschedule deliveries of mate-
rials which are required in support of DOD
programs, provided that such authority shall
be used (1) only to reschedule deliveries
among contracts or orders assigned priority
ratings by DOD, and (2) only to the extent
that such rescheduling of deliveries requires
no change in production schedules of other
rated orders.

7. Special Priorities Assistance.

The Secretary of Defense may sponsor re-
quests by persons for special priorities as-
sistance upon determining the defense ur-
gency of the requested assistance. DOD will:
(1) serve as the initial point of contact for
persons needing assistance, (2) verify the ac-
curacy of the information provided and make
reasonable efforts to resolve the issues, and,
when necessary, (3) expeditiously forward
the request through established DOD chan-
nels to DOC to facilitate timely resolution.
Upon receipt of the request for special prior-
ities assistance, DOC will take immediate
action to effect resolution and will keep DOD
advised of progress.

8. Controlled Materials.

The Secretary of Defense is delegated the
authority to make allotments of controlled
materials to other agencies in support of au-
thorized defense programs.

9. Compliance, Audits, and Training.

In exercising this delegation, the Sec-
retary of Defense should ensure that both
DOD personnel and defense contractors are
in full compliance with the provisions of the
DPAS regulation. Accordingly:

(a) The Secretary of Defense is delegated
the authority to review the implementation
of the DPAS by all persons who are in re-
ceipt of rated orders supporting DOD pro-
grams. However, this review shall not in-
clude inquiries into any unrated activities of
these persons.

(b) The Secretary of Defense shall notify
DOC of any alleged violations of the prior-
ities and allocations provisions of the De-
fense Production Act or the DPAS regula-
tion.
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(c) The Secretary of Defense should con-
duct a continuing training program to en-
sure that appropriate DOD and contractor
personnel are thoroughly familiar with the
provisions of the DPAS and this delegation.

10. Limitations of Authority.

(a) This delegated authority shall not be
used for (1) civilian items for resale in Mili-
tary Exchanges or the packaging for such
items; (2) material purchased from exclu-
sively retail establishments; (3) procurement
of items to be used primarily for administra-
tive purposes, such as for personnel or finan-
cial management; or (4) direct procurement
by or for DOD of any items specifically set
forth in the Statement of Conditions to this
delegation (not published).

(b) This delegation shall be implemented in
accordance with the DPAS regulation, the
Statement of Conditions to this delegation
(not published), and any other regulations or
official actions issued by DOC. It does not
limit the authority of the Secretary of Com-
merce under Executive Order 10480 or other
authority.

11. Redelegations of Authority.

The authority granted by this delegation
may be redelegated within DOD and to other
agencies of the United States administering
DOD programs. Any redelegations of such
authority shall be made in writing with a
copy furnished to DOC. No other redelega-
tions of such authority shall be made with-
out the prior written approval of DOC.

12. Effective Date and Revocation of Previous
Delegations.

This delegation of authority shall take ef-
fect August 29, 1984, revoking all previous
delegations issued by DOC to DOD relating
to these authorities.

Dated: June 21, 1984.
Walter J. Olson,

Deputy Assistant Secretary of Commerce for Ex-
port Administration.

DPAS DEL. 2—Delegation of Authority to the
Secretary of Energy; Defense Priorities and
Allocations System (15 CFR part 700)

1. Authority.

Defense Production Act of 1950, as amended
(50 U.S.C. app. 2061, et seq.); Executive Order
10480, 18 FR 4939, 3 CFR 1949-1953 Comp., p.
962, as amended; Executive Order 11912, 41 FR
15825, 3 CFR 1976 Comp., p. 114, as amended;
Executive Order 12148, 44 FR 43239, 3 CFR 1979
Comp., p. 393, as amended; Defense Mobiliza-
tion Order (DMO) 3, 44 CFR 322; and DMO-13,
44 CFR 330.

2. Purpose.

(a) This document delegates certain au-
thority to the Secretary of Energy necessary
to the effective implementation of the De-
fense Priorities and Allocations System
(DPAS) regulation (15 CFR part 700).

(b) Certain specifics concerning the imple-
mentation of this delegated authority are
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contained in a Statement of Conditions to
this delegation issued by the Office of Indus-
trial Resource Administration (OIRA), De-
partment of Commerce (DOC).

3. Rating Authority.

(a) The Secretary of Energy is delegated
the authority to place rated contracts and
orders in support of Department of Energy
(DOE) programs for national defense author-
ized by the Director, Federal Emergency
Management Agency.

(b) The Secretary of Energy, in accordance
with Executive Order 11912, is delegated the
authority to make the findings required by
section 101(c) of the Defense Production Act
of 1950, as amended, that specified material
or equipment is critical and essential:

(1) To maintain or further domestic explo-
ration, production, refining, or transpor-
tation;

(2) To conserve energy supplies; or

(3) To construct or maintain energy facili-
ties.

(c) The Secretary of Energy is delegated
the authority to use the DX rating symbol in
placing rated orders for those authorized
programs determined by the President to be
of the Highest National Priority as described
in the DOD Master Urgency List.

4. Production and Construction Equipment.

(a) The Secretary of Energy may authorize
persons to place rated orders for delivery of
production equipment required to support
authorized atomic energy programs, when
the equipment is necessary for the timely
performance of rated orders and timely de-
livery of the equipment cannot be obtained
otherwise.

(b) The Secretary of Energy may authorize
persons to place rated orders for delivery of
construction equipment, when the equip-
ment is to be used for authorized atomic en-
ergy construction projects and timely deliv-
ery of the equipment cannot be obtained oth-
erwise.

5. Delivery Scheduling.

The Secretary of Energy is delegated the
authority to reschedule deliveries of mate-
rials which are required in support of DOE
programs, provided that such authority shall
be used (1) only to reschedule deliveries
among contracts or orders assigned priority
ratings by DOE, and (2) only to the extent
that such rescheduling of deliveries requires
no change in production schedules of other
rated orders.

6. Special Priorities Assistance.

The Secretary of Energy may sponsor re-
quests by persons for special priorities as-
sistance upon determining the defense or en-
ergy-related urgency of the requested assist-
ance. DOE will: (1) serve as the initial point
of contact for persons needing assistance, (2)
verify the accuracy of the information pro-
vided and make reasonable efforts to resolve
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the issues, and when necessary, (3) expedi-
tiously forward the request through estab-
lished DOE channels to DOC to facilitate
timely resolution. Upon receipt of the re-
quest for special priorities assistance, DOC
will take immediate action to effect resolu-
tion and will keep DOE advised of progress.

7. Compliance, Audits, and Training.

In exercising this delegation, the Sec-
retary of Energy should ensure that both
DOE personnel and defense contractors are
in full compliance with the provisions of the
DPAS regulation. Accordingly:

(&) The Secretary of Energy is delegated
the authority to review the implementation
of the DPAS by all persons who are in re-
ceipt of rated orders supporting DOE pro-
grams. However, this review shall not in-
clude inquiries into any unrated activities of
these persons.

(b) The Secretary of Energy shall notify
DOC of any alleged violations of the prior-
ities and allocations provisions of the De-
fense Production Act or of the DPAS regula-
tion.

(c) The Secretary of Energy should conduct
a continuing training program to ensure
that appropriate DOE and contractor person-
nel are thoroughly familiar with the provi-
sions of the DPAS and this delegation.

8. Limitations of Authority.

(a) This delegated authority shall not be
used for (1) material purchased from exclu-
sively retail establishments; (2) procurement
of items to be used primarily for administra-
tive purposes, such as for personnel or finan-
cial management; or (3) direct procurement
by or for DOE of any items specifically set
forth in the Statement of Conditions to this
delegation (not published).

(b) Priority ratings to support the maxi-
mization of domestic energy supplies pro-
vided by section 101(c) of the Defense Produc-
tion Act of 1950, as amended, may only be
used after the findings required by section
101(c) have been made:

(1) The Secretary of Energy must deter-
mine that the energy program involved
maximizes domestic energy supplies; and
find that the specific material or equipment
is critical and essential.

(2) The Secretary of Commerce must find
that the specific material or equipment is
scarce; and that there is a reasonable need to
use the priorities and allocations authori-
ties.

(c) This delegation shall be implemented in
accordance with the DPAS regulation, the
Statement of Conditions to this delegation
(not published), and any other regulations
and official actions issued by DOC. It does
not limit the authority of the Secretary of
Commerce under Executive Order 10480 or
other authority.

9. Redelegations of Authority.

The authority granted by this delegation
may be redelegated within DOE and to other
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agencies of the United States administering
DOE programs. Any redelegations of such
authority shall be made in writing with a
copy furnished to DOC. No other redelega-
tions of such authority shall be made with-
out the prior written approval of DOC.

10. Effective Date and Revocation of Previous
Delegations.

This delegation of authority shall take ef-
fect August 29, 1984, revoking all previous
delegations issued by DOC relating to these
authorities.

Dated: June 21, 1984.
Walter J. Olson,

Deputy Assistant Secretary of Commerce for Ex-
port Administration.

DPAS DEL. 3—Delegation of Authority to the
Administrator of General Services; Defense
Priorities and Allocations System (15 CFR
part 700)

1. Authority.

Defense Production Act of 1950, as amended
(50 U.S.C. app. 2061, et seq.); Executive Order
10480, 18 FR 4939, 3 CFR 1949-1953 Comp., p.
962, as amended; and Defense Mobilization
Order (DMO) 3, 44 CFR 322.

2. Purpose.

(a) This document delegates certain au-
thority to the Administrator of General
Services necessary to the effective imple-
mentation of the Defense Priorities and Allo-
cations System (DPAS) regulation (15 CFR
part 700).

(b) Certain specifics concerning the imple-
mentation of this delegated authority are
contained in a Statement of Conditions to
this delegation issued by the Office of Indus-
trial Resource Administration (OIRA), De-
partment of Commerce (DOC).

3. Rating Authority.

The Administrator of General Services is
delegated the authority to place DO rated
contracts and orders in support of the Gen-
eral Services Administration’s (GSA) Supply
Distribution Program for items acquired for
authorized programs of the Departments of
Defense and Energy. In placing rated orders,
GSA is to use the program identification
symbol K1.

4. Special Priorities Assistance.

The Administrator of General Services
may sponsor requests by persons for special
priorities assistance upon determining the
defense urgency of the requested assistance.
GSA will: (1) serve as the initial point of con-
tact for persons needing assistance, (2) verify
the accuracy of the information provided and
make reasonable efforts to resolve the is-
sues, and when necessary, (3) expeditiously
forward the request through established GSA
channels to DOC to facilitate timely resolu-
tion. Upon receipt of the request for special
priorities assistance, DOC will take imme-
diate action to effect resolution and will
keep GSA advised of progress.
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5. Compliance, Audits, and Training.

In exercising this delegation, the Adminis-
trator of General Services should ensure that
both GSA personnel and defense contractors
are in full compliance with the provisions of
the DPAS regulation. Accordingly:

(a) The Administrator of General Services
is delegated the authority to review the im-
plementation of the DPAS by all persons
who are in receipt of rated orders supporting
the GSA Supply Distribution Program. How-
ever, this review shall not include inquiries
into any unrated activities of these persons.

(b) The Administrator of General Services
shall notify DOC of any alleged violations of
the priorities and allocations provisions of
the Defense Production Act or the DPAS
regulation.

(c) The Administrator of General Services
should conduct a continuing training pro-
gram to ensure that appropriate GSA and
contractor personnel are thoroughly familiar
with the provisions of the DPAS and this
delegation.

6. Limitations of Authority.

(a) This delegation is restricted to the GSA
Supply Distribution Program and shall be
implemented in accordance with the DPAS
regulation, the Statement of Conditions to
this delegation (not published), and any
other regulations and official actions issued
by DOC. It does not limit the authority of
the Secretary of Commerce under Executive
Order 10480 or other authority.

(b) This delegated authority shall not be
used for (1) material purchased from exclu-
sively retail establishments; (2) procurement
of items to be used primarily for administra-
tive purposes, such as for personnel or finan-
cial management; or (3) direct procurement
by or for GSA of any items specifically set
forth in the Statement of Conditions to this
delegation (not published).

7. Redelegations of Authority.

The authority granted by this delegation
may be redelegated within GSA. Any redele-
gations of such authority shall be made in
writing with a copy furnished to DOC. No
other redelegations of such authority shall
be made without the prior written approval
of DOC.

8. Effective Date and Revocation of Previous
Delegations.

This delegation of authority shall take ef-
fect August 29, 1984, revoking all previous
delegations issued by DOC to GSA relating
to these authorities.

Dated: June 21, 1984.
Walter J. Olson,

Deputy Assistant Secretary of Commerce for Ex-
port Administration.
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DPAS DEL. 4—Delegation of Authority to the
Director of the Federal Emergency Manage-
ment Agency; Defense Priorities and Alloca-
tions System (15 CFR part 700)

1. Authority.

Defense Production Act of 1950, as amended
(50 U.S.C. app. 2061, et seq.); Executive Order
10480, 18 FR 4939, 3 CFR 1949-1953 Comp., p.
962, as amended; and Defense Mobilization
Order (DMO) 3, 44 CFR 322.

2. Purpose.

(a) This document delegates certain au-
thority to the Director, Federal Emergency
Management Agency (FEMA), necessary to
the effective implementation of the Defense
Priorities and Allocations System (DPAS)
regulation (15 CFR part 700).

(b) Certain specifics concerning the imple-
mentation of this delegated authority are
contained in a Statement of Conditions to
this delegation issued by the Office of Indus-
trial Resource Administration (OIRA), De-
partment of Commerce (DOC).

3. Rating Authority.

The Director of FEMA is delegated the au-
thority to place, and upon application, to au-
thorize state and local governments to place,
DO rated contracts and orders in support of
federal, state, and local civil defense pro-
grams or projects approved by FEMA as di-
rectly related to programs for the national
defense. In placing rated orders, FEMA and
the state and local governments are to use
the program identification symbol N1.

4. Special Priorities Assistance.

The Director of FEMA may sponsor re-
quests by persons for special priorities as-
sistance upon determining the defense ur-
gency of the requested assistance. FEMA
will: (1) serve as the initial point of contact
for persons needing assistance, (2) verify the
accuracy of the information provided and
make reasonable efforts to resolve the is-
sues, and when necessary, (3) expeditiously
forward the request through established
FEMA channels to DOC to facilitate timely
resolution. Upon receipt of the request for
special priorities assistance, DOC will take
immediate action to effect resolution and
will keep FEMA advised of progress.

5. Compliance, Audits, and Training.

In exercising this delegation, the Director
of FEMA should ensure that FEMA person-
nel, federal, state, and local officials, and de-
fense contractors are in full compliance with
the provisions of the DPAS regulation. Ac-
cordingly:

(a) The Director of FEMA is delegated the
authority to review the implementation of
the DPAS by all persons who are in receipt
of, or authorized to place, rated orders sup-
porting the FEMA approved federal, state
and local civil defense programs or projects.
However, this review shall not include in-
quiries into any unrated activities of these
persons.
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(b) The Director of FEMA shall notify DOC
of any alleged violations of the priorities and
allocations provisions of the Defense Produc-
tion Act or the DPAS regulation.

(c) The Director of FEMA should conduct a
continuing training program to ensure that
appropriate FEMA personnel, federal, state,
and local officials, and contractor personnel
are thoroughly familiar with the provisions
of the DPAS and this delegation.

6. Limitations of Authority.

(a) This delegation is restricted to federal,
state, and local civil defense programs and
projects approved by FEMA as directly relat-
ed to programs for the national defense, and
shall be implemented in accordance with the
DPAS regulation, the Statement of Condi-
tions to this delegation (not published), and
any other regulations and official actions is-
sued by DOC. It does not limit the authority
of the Secretary of Commerce under Execu-
tive Order 10480 or other authority.

(b) This delegated authority shall not be
used for (1) material purchased from exclu-
sively retail establishments; (2) procurement
of items to be used primarily for administra-
tive purposes, such as for personnel or finan-
cial management; or (3) direct procurement
by or for FEMA of any items specifically set
forth in the Statement of Conditions to this
delegation (not published).

7. Redelegations of Authority.

The authority granted by this delegation
may be redelegated within FEMA. Any re-
delegations of such authority shall be made
in writing with a copy furnished to DOC. No
other redelegations of such authority shall
be made without the prior written approval
of DOC.

8. Effective Date of Delegation.

This delegation of authority shall take ef-
fect August 29, 1984.

Dated: June 21, 1984.
Walter J. Olson,
Deputy Assistant Secretary of Commerce for Ex-
port Administration.

[49 FR 30414, July 30, 1984; 49 FR 50171, Dec.
27, 1984]

APPENDIX Il TO PART 700—INTERAGENCY
MEMORANDUM OF UNDERSTANDING

DEPARTMENTS OF AGRICULTURE AND COM-
MERCE—MEMORANDUM OF UNDERSTANDING
BETWEEN THE DEPARTMENTS OF AGRI-
CULTURE AND COMMERCE CONCERNING PRIOR-
ITIES AND ALLOCATIONS JURISDICTION AND
RESPONSIBILITIES FOR FooDS WHICH HAVE
INDUSTRIAL USES

A. Purpose

This Understanding sets forth the prior-
ities and allocations jurisdiction and respon-
sibilities of the Department of Agriculture
(Agriculture) and the Department of Com-
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merce (Commerce) for defense mobilization
in the event of a national emergency, and for
emergency preparedness functions, as they
relate to foods which have industrial uses.

B. Authority

1. Section 201(a) of Executive Order 10480,
as amended (E.O. 10480), and Defense Mobili-
zation Order 3 (DMO 3) (44 CFR 322) provide
for the delegation of authority for the ad-
ministration of priorities and allocations
functions under the Defense Production Act
of 1950, as amended (50 U.S.C. App. 2061, et
seq.), to the Secretary of Agriculture with re-
spect to food; and to the Secretary of Com-
merce with respect to all other materials
and facilities not specifically delegated to
other agencies.

2. Section 901 et seq. of Executive Order
11490, as amended (E.O. 11490), delegates to
the Secretary of Commerce the authority for
preparing national emergency plans and de-
veloping preparedness programs covering the
production and distribution of all materials
and the use of all production facilities, ex-
cept those that are specifically assigned to,
or under the jurisdiction of other agencies.
Section 801 et seq. of E.O. 11490 provides for
the delegation of authority with respect to
the production, processing, distribution, and
storage of food resources, and the use of food
resource facilities, to the Secretary of Agri-
culture.

3. Section 601(h) of E.O. 10480 defines the
term *‘food” as:

* * * all commodities and products, simple,
mixed, or compound or complements to such
commodities or products, that are capable of
being eaten or drunk by either human beings
or animals, irrespective of other uses to
which such commodities or products may be
put, at all stages of processing from the raw
commodity to the products thereof in vend-
ible form for human or animal
consumption * * *. The term ‘‘food” shall
also include all starches, sugars, vegetable
and animal fats and oils, cotton, tobacco,
wool, mohair, hemp, flax fiber, and naval
stores, but shall not include any such mate-
rial after it loses its identity as an agricul-
tural commodity or agricultural product.

Section 802(1) of E.O. 11490 defines the term
“food resources’” in the same language. Ac-
cordingly, these terms are used interchange-
ably in this Understanding.

4. The functions delegated by these au-
thorities to the Secretaries of Agriculture
and Commerce have been redelegated by the
Secretary of Agriculture to the Adminis-
trator, Agricultural Stabilization and Con-
servation Service (ASCS), and by the Sec-
retary of Commerce to the Director, Office of
Industrial Resource Administration (OIRA).
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C. General Provisions

1. This Understanding covers only food and
agricultural commodities and products
which have industrial uses. Jurisdiction over
such commodities will normally pass to
Commerce at the point where the foods are
no longer capable of being eaten or drunk,
except as otherwise provided.

2. The provisions of this Understanding
covering fibers are limited to those specifi-
cally mentioned in E.O. 10480 and 11490 (i.e.,
cotton, wool, mohair, hemp and flax fiber),
and have the purpose of defining the points
at which these fibers lose their identity as
agricultural commodities or agricultural
products.

3. Both Agriculture and Commerce have ju-
risdiction over the major food commodities
listed in section D of this Understanding.
For each of these commodities, the point at
which the jurisdiction of Agriculture will
end is indicated and, except as otherwise pro-
vided, the jurisdiction of Commerce will
begin at that point.

(a) The points at which the jurisdiction of
Agriculture will terminate are expressed in
terms of a particular stage of production or
processing pursuant to the authority pro-
vided in E.O. 10480 and 11490, and at a point
considered to be most administratively fea-
sible.

(b) Consideration is given wherever pos-
sible to the structure of an industry. The
wet-milling industry, for example, is large
and integrated and it is desirable that Agri-
culture have jurisdiction over the raw prod-
ucts while they are a part of this industry
and until they enter the processes of other
industries which result in their becoming
nonfood or nonagricultural products. As an
illustration, corn starch for textile sizing
would be under the jurisdiction of Agri-
culture while it is being extracted from the
corn and prepared for use by the textile in-
dustry. It would still be under the jurisdic-
tion of Agriculture until it enters the textile
manufacturing process. At this point, juris-
diction over this commodity shifts to Com-
merce.

(c) Commodities such as fats and oils,
grain products, egg products, starch from all
sources, spices, and tartaric acid are used for
the manufacture of so many nonfood or non-
agricultural products that it is not practical
to enumerate all of these products in section
D and to identify in each case the exact be-
ginning process. Consequently, the principle
for determining the respective jurisdiction of
the two Departments in cases of this type is
expressed broadly and supplemented by a few
examples of nonfood and nonagricultural
products so as to clarify the application of
the principle. These examples are not in-
tended to be all-inclusive.

4. Imports and exports of food and agricul-
tural commodities and products in any form
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prior to industrial uses are within the juris-
diction of Agriculture, subject to meeting re-
quirements that may be imposed by any
other agency in the exercise of its authority.

5. Agriculture will, with noted exceptions,
allocate and exercise priority controls on
food and agricultural commodities and prod-
ucts, taking into account claims presented
by Commerce. However, the suballocation of
food and agricultural commodities or prod-
ucts for conversion into non-food and non-
agricultural commodities or products will be
made in accordance with the recommenda-
tions of Commerce.

6. It is understood that relationships be-
tween Agriculture and Commerce involving
jurisdiction over particular functions and
particular commodities may have to be am-
plified at a later time. It is also recognized
that there will be situations in which oper-
ations of the same person, as defined in sec-
tion 702(a) of the Defense Production Act of
1950, as amended (50 U.S.C. App. 2152(a)), will
be affected by the exercise of the respective
authorities of the two Departments under
this Understanding. To avoid overlapping
and duplication of reporting and related op-
erations in such situations, it is agreed that
the two Departments will work out specific
cooperative arrangements whereby the fa-
cilities of one shall be utilized by the other
and that efforts will be made to provide the
most feasible arrangements for administer-
ing necessary program controls.

7. To assure that both Agriculture and
Commerce have full authority to implement
their respective responsibilities under E.O.
10480 and 11490, and DMO 3, as well as to ef-
fectuate the provisions of this Understand-
ing, each Department delegates to the other
the requisite authority for the exercise of
priorities and allocations functions as set
forth in this Understanding.

D. Particular Commodities

The following list identifies some major
food and agricultural commodities and com-
modity groups in which both Agriculture and
Commerce have an interest and provides the
point at which Agriculture’s jurisdiction
ends and Commerce’s jurisdiction begins.
This list is not all-inclusive but it does cover
the major items for which jurisdiction might
become an issue.

1. Agriculture shall have jurisdiction over
the following commodities until they enter
any manufacturing process and lose their
identity as food or as agricultural commod-
ities or products (examples are set forth in
parentheses after the name of the commod-
ity):

(a) Egg products. (Shampoos, products used
in printing, pharmaceuticals)

(b) Fats and oils. (Paints, soap, varnishes,
lacquers, printer’s ink, cosmetics, pharma-
ceuticals)
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(c) Fatty acids. (Paints, soap, cosmetics,
chemicals, pharmaceuticals)

(d) Grain and grain products, including
dextrin, corn syrups, grain sugars, lactic
acid, gluten, and low-grade wheat flour.
(Textiles, adhesives, leather, core binders,
pharmaceuticals, nonbeverage alcohol)

(e) Molasses, including blackstrap and
high-test, and potatoes. (Nonbeverage alco-
hol)

(f) Spices, essential oils. (Cosmetics)

(g) Starches. (Adhesives, asbestos, textiles,
explosives)

(h) Sugars. (Insecticides,
agents, adhesives)

(i) Tartaric acid. (Products used in photog-
raphy, dyeing, textile printing)

2. Agriculture shall have jurisdiction over
the following commodities until the specifi-
cally designated point in their processing,
except as otherwise provided:

(a) Cotton lint and linters, hemp and flax
fiber—When the bale is opened for the pur-
pose of processing in the mill in which it is
opened. This authority shall extend to the
delivery and distribution of soft types of cot-
ton waste but shall not include control over
the use of such waste in the mill producing
it.

(b) Milk and milk products—When the
milk and milk products enter a plant where
they are to be used or processed for indus-
trial purposes as distinct from use as human
food or animal feed. Agriculture shall have
jurisdiction over imports of milk and milk
products intended for use as human food or
animal feed, while Commerce shall have ju-
risdiction over imports intended for indus-
trial purposes only.

(c) Wool and mohair—When the wool and
mohair (grease and scoured, shorn and
pulled) enter a plant where they are to be
used, or manufactured into a final product.
Inventories of scoured wool or scoured mo-
hair held by manufacturers for their use in
producing other products, whether by incor-
poration into such products or otherwise,
shall be controlled by Commerce. The juris-
diction of Agriculture shall extend to the de-
livery and distribution of noils but shall not
include control over the use of noils by the
mill producing them.

(d) Naval stores:

(1) Tall oil (sulfate naval stores). Com-
merce shall have jurisdiction over the pro-
duction, distribution, processing, and alloca-
tion. The distribution of tall oil fatty acids
shall be under the jurisdiction of Agri-
culture.

(2) Wood. Commerce shall have jurisdiction
over production, distribution, processing,
and allocation.

(3) Gum. Agriculture shall have jurisdic-
tion over production through the first proc-
essing of the gum. Commerce shall have ju-
risdiction over allocation.

plasticizing
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(4) Commerce will consult with Agri-
culture before allocating naval stores in
order to avoid conflict with programs admin-
istered by Agriculture.

3. The following commodities are under the
jurisdiction of the designated Department:

(a) lce—Agriculture.

(b) Tobacco and tobacco products—Agri-
culture.

(c) Hides and leather, hair and bristles,
feathers, soap. detergents, beeswax, pharma-
ceuticals (including medicines and vita-
mins), acetic acid, chemical leavening com-
pounds and salt—Commerce.

4. In order to further clarify the division of
authority for fats and oils, Schedule A to
this Understanding lists major fats and oils,
and fat and oil products, over which Agri-
culture has jurisdiction and the major prod-
ucts of fats and oils, and products produced
using fats and oils, over which Commerce
has jurisdiction.

5. It is recognized that quantities of cer-
tain commodities may be needed for food use
which are under the jurisdiction of Com-
merce. Conversely, raw materials for manu-
facturing may be needed which are under the
jurisdiction of Agriculture. In situations of
this kind and for other similar commodities
not listed in this section, working arrange-
ments will be developed between ASCS and
OIRA as the need arises pursuant to the prin-
ciples set forth in this Understanding.

E. Effective Date

This Memorandum of Understanding super-
sedes the Memorandum of Agreement be-
tween the Administrators of the Agricul-
tural Marketing Service and the ASCS of the
Department of Agriculture, and the Acting
Deputy Assistant Secretary for Competitive
Assessment and Business Policy of the De-
partment of Commerce, concerning foods
which have industrial uses, and signed by
them on November 2, 7, and 10, 1973, respec-
tively (38 FR 33504, December 5, 1973); and
shall take effect August 29, 1984.

Department of Agriculture

Everett Rank,

Administrator, Agricultural
and Conservation Service

Date: June 15, 1984.

Stabilization

Department of Commerce

John A. Richards,

Director, Office of Industrial Resource Ad-
ministration

Date: June 14, 1984.
SCHEDULE A—JURISDICTION OVER FATS AND
oILs

I. Fats and oils and fats and oils products
under the jurisdiction of Agriculture:
A. Animal and marine.
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1. ANIMAL FATS

Lard
Marrow
Tallows and greases

Wool grease and
lanoline
Neats foot oil

2. MARINE OILS

Cod Salmon
Dogfish Sardine
Fulachon Seal
Herring Shark
Menhaden Whale
Pilchard

3. MARINE LIVER OILS
Cod Swordfish
Dogfish Tuna fish
Shark

4. OTHER ANIMAL AND MARINE FATS AND OILS

Fatty acids Oleo oil and oleo
Foots searin
Soap stocks
B. Vegetable.

1. VEGETABLE FATS AND OILS

Cocoa butter Olive residue

Fatty acids Soap stocks
Lecithin Tallows and greases
Oiticic

2. MAJOR VEGETABLE OILS

Babassu nut Palm kernel

Castor Peanut

Corn Rapeseed
Coconut Safflower seed
Cottonseed Sesame
Linseed Soybean

Olive Sunflower seed
Palm Tung

3. OTHER VEGETABLE OILS

Cashew nut Ouricury
Cohune Perilla
Colza Poppy seed
Hemp seed Rubber seed
Kapok seed Tea seed
Murumuru Tucum
Mustard

C. Edible fats and oils products, including:
Butter Margarine
Cooking oil and Salad oils

compounds Shortenings

Lard compounds

D. Combinations and mixtures of animal,
marine, vegetable, nut and seed fats and oils,
or any of them.

Il. Products of fats and oils and products
produced using fats and oils under the juris-
diction of Commerce:

Coated fabrics and floor coverings
Glycerine

Inedible products of fats and oils
Paints, varnishes, lacquers
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Printer’s ink
Soap

DEPARTMENTS OF AGRICULTURE AND COM-
MERCE—MEMORANDUM OF UNDERSTANDING
BETWEEN THE DEPARTMENTS OF AGRI-
CULTURE AND COMMERCE CONCERNING PRIOR-
ITIES AND ALLOCATIONS JURISDICTION AND
RESPONSIBILITIES FOR FARM EQUIPMENT

A. Purpose

This Understanding sets forth the prior-
ities and allocations jurisdiction and respon-
sibilities of the Department of Agriculture
and the Department of Commerce for defense
mobilization in the event of a national emer-
gency, and for emergency preparedness func-
tions, as they relate to the domestic dis-
tribution of farm equipment.

B. Authority

1. Section 201(a) of Executive Order 10480,
as amended (E.O. 10480), and Defense Mobili-
zation Order 3 (DMO 3) (44 CFR 322) provide
for the delegation of authority for the ad-
ministration of priorities and allocations
functions under the Defense Production Act
of 1950, as amended (50 U.S.C. app. 2061, et
seq.), to the Secretary of Agriculture with re-
spect to the domestic distribution of farm
equipment; and to the Secretary of Com-
merce with respect to all other materials
and facilities not specifically delegated to
other agencies.

2. Section 601(i) of E.O. 10480 defines the
term ‘“‘farm equipment’” to mean equipment
manufactured for use on farms in connection
with the production or processing of food.

3. Section 901 et seq. of Executive Order
11490, as amended (E.O. 11490), delegates to
the Secretary of Commerce the authority for
preparing national emergency plans and de-
veloping preparedness programs covering the
production and distribution of all materials
and the use of all production facilities, ex-
cept those that are specifically assigned to,
or under the jurisdiction of other agencies.
Section 801 et seq. of E.O. 11490 provides for
the delegation of this authority with respect
to the domestic distribution of farm equip-
ment to the Secretary of Agriculture.

4. The functions delegated by these au-
thorities to the Secretaries of Agriculture
and Commerce have been redelegated by the
Secretary of Agriculture to the Adminis-
trator, Agricultural Stabilization and Con-
servation Service (ASCS), and by the Sec-
retary of Commerce to the Director, Office of
Industrial Resource Administration (OIRA).

C. General Provisions

1. The term “‘farm equipment’” as used in
E.O. 10480 and 11490, for the purposes of this
Understanding, includes only those items of
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machinery, equipment, attachments, and re-
pair or replacement parts identified in
Schedule A to this Understanding.

2. In a national emergency or mobilization
situation, OIRA may request ASCS to make
special distribution of the farm equipment
items listed in Schedule A that can be used
off the farm for civil defense and life saving
purposes. ASCS will give full consideration
to these requests in accordance with the pri-
orities and allocations policies of the Fed-
eral Government in effect at that time.

D. Effective Date

This Memorandum of Understanding super-
sedes the Memorandum of Understanding
and Agreement between the Administrator
of the ASCS of the Department of Agri-
culture, and the Acting Deputy Assistant
Secretary for Competitive Assessment and
Business Policy of the Department of Com-
merce, concerning the scope of the term
“Farm Equipment”, and signed by them on
November 7 and 10, 1973, respectively (38 FR
34749, December 5, 1973); and shall take effect
August 29, 1984.

Department of Agriculture
Everett Rank,
Administrator, Agricultural

and Conservation Service
Date: June 15, 1984.

Stabilization

Department of Commerce

John A. Richards,
Director, Office of Industrial Resource Ad-
ministration

Date: June 14, 1984.
SCHEDULE A—FARM EQUIPMENT

Tractors, Wheel, Manufactured Specifically for
Farm Use

Farm Tractors, 2-Wheel Drive, 20 to 39 PTO
Fal_:lr:’n Tractors, 2-Wheel Drive, 40 to 99 PTO
Falt_:'r'?n Tractors, 2-Wheel Drive, Over 100 PTO
F;Z Tractors, 4-Wheel Drive,

Tillage Equipment

Bedders, Bed Levelers, Shapers, and Splitters

Blockers and Thinners, row crop

Cultivators, Field, Row Crop, Tobacco and
Vineyard, mounted and pull type

Harrows, including: spike-tooth, spring-
tooth, tine-tooth, disk, rotary, offset,
knife, oscillating, bush and bog, and tan-
dem disk

Land Levelers

Middlebusters,
Clodbusters

Mulch Tillage Implements

Plows, including: moldboard, chisel, ditch-
ing, terracing, and one-way disk

Ridgebusters, and
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Pulverizers, stalk

Ridgelevelers

Rod Weeders

Rotary Hoes and Tillers, field type

Rollers and Cultipackers, including combina-
tion harrow-packers

Shredders, brush and stalk, bush hog

Stubble Shavers, cane

Subsoilers, Tractor mounted and pull-type

Tillers, basin and disk

Tool bars and carriers

Transport carriers, farm implement

Fertilizing and Liming Equipment

Anhydrous Ammonia Applicators,
Tanks and Tank Wagons

Dry and Liquid Fertilizer Attachments for
Drills and Planters

Fertilizer Distributors and Applicators

Fertilizer storage bins and tanks

Pumps, Liquid Fertilizer

Side-Dressing attachments

Spreaders, Lime and Fertilizer, Tractor or
Truck mounted and pull type

Sprayers, Liquid fertilizer, Truck mounted
and pull type

Pumps,

Planting Equipment

Drills and Planters, including fertilizer at-
tachments

Grass Seeder, Broadcast-type,
mounted or pull type

Grass Seeder attachments, Drill and Tillage
equipment

Listers

Planters, Minimum or no Tillage, Tractor
mounted or pull type

Potato Planters, Brushers,
Desprouters

Seeders

Transplanters

Tractor

Cutters, and

Agricultural Dusters and Sprayers

Dusters, Crop, Field, Livestock, Poultry, Or-
chard, and Vineyard

Foggers and Mist Blowers

Granular Chemical Applicators,
and Band-type

Herbicide Applicators, Low Volume

Sprayers, Field, Livestock, Poultry, Or-
chard, and Vineyard, Air Mist, Boomtype
and Boomless, Trailer or Tractor mounted
and self-propelled

Broadcast

Harvesting Equipment

Augers, Conveyors and Elevators, farm type,
portable and stationary, with or without
wheels

Bunchers and Tiers, Vegetable, farm type

Combines, Harvester-thresher, self-propelled
and pull type, including corn head and
windrow attachments

Corn Cribs

Corn Pickers and Picker-shellers, self-pro-
pelled, pull type, and semi-mounted
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Cotton Pickers and Strippers, self-propelled,
Tractor mounted and pull type

Crop and Grain Dryers and Fans, batch, bin,
and continuous operation types

Curers, Tobacco

Grain Bins, including: perforated floors, lad-
ders, spreaders, stirring devices, unloaders,
and ventilation equipment

Grain Blowers

Harvesters, Harvesting and Handling Equip-
ment for Corn, Grain, Vegetables, Peanuts,
Tobacco, Onions and Nuts

Hullers, Graders, Sorters, Sackers, Convey-
ors, farm type for Potatoes, Fruit, Vegeta-
bles, Grain, Seed and Nuts

Orchard and Vineyard Pruning Equipment,
power

Peanut Drying Equipment

Potato Diggers, Pickers and Baggers

Power Units for Harvesting Equipment, self-
propelled

Sugar Beet Harvesters, Toppers, Lifters, and
Loaders

Sugar Cane Harvesting Equipment

Toppers, Crop and Vegetable

Windrowers and Swathers, Dry Edible Beans
and Pea Vine

Hay and Forage Harvesting Equipment

Balers, Twine, and Wire, self-propelled and
pull type, including round bale type

Forage Blowers and Cutter Blowers, Pipe,
and Spouts

Forage Harvesters, self-propelled, Tractor
mounted and pull type

Forage Wagons and Boxes, running gear and
truck mounted

Giant Hay Balers, Stackers and Transpor-
tation Equipment

Hay Tedders

Hay Wafering and Cubing Machines

Mowers, Choppers, conditioners, Mower-con-
ditioners, and Windrowers, field, flail, ro-
tary, or sickle bar, mounted or pull type

Rakes, side delivery

Loaders, loose hay

Loaders, Stackers and Bale Throwers

Dairy, Poultry and Livestock Equipment

Barn Manure Cleaners, dairy, livestock and
poultry types

Bale Feeders,
types

Brooders, poultry and hog

Bunk Feeder Systems, including: Wagon or
truck-mounted feeder boxes

Carriers, Hay, Litter and Feed, overhead and
track type

Dairy Barn Equipment,
stanchions and stalls

Egg Gathers and Collecting Systems, auto-
matic

Egg Room Coolers and Humidifiers

Egg Graders, Candlers and Washers

Feed Mills, Grinder-mixers, Roller Mills, and
Mixers, stationary and portable

giant-size Bale and Stack

including: pens,
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Feed Storage Bins and Tanks, elevated, bulk

Feed and Grain Metering Devices

Feeders and Waterers, cattle, sheep, hog and
poultry, automatic and manual

Hog Confinement Systems, Farrowing Stalls
and Feeding Systems

Incubators, poultry

Livestock Confinement Buildings, including:
feeding, watering, ventilation and cleaning
systems

Livestock Handling Gates, Pens and Chutes

Liquid Manure Pumps and Tanks

Manure Loaders, Tractor mounted

Milk Cooling Tanks, bulk and can type

Milking Machines, Pipelines and Transfer
Stations

Milk Room Equipment, including: water
heaters, sterilizing and washing tanks

Milking Parlor Stalls, including: feeding sys-
tems

Poultry Cages, Feed and Water Systems

Silo, upright and concrete trench-type

Silo Unloaders, upright and trench-type, top
or bottom

Silo-filling Equipment, including: pipe and
distribution equipment

Spreaders, Barn and Liquid Manure

Tanks, Livestock, Dipping and Stock Water

Ventilation Systems, automatic, electric

Water Supply Equipment

Jacks, Pump

Pumps, Hand, Windmill, electric, PTO and
motor-powered

Water Systems including: storage and/or
pressure tanks, domestic and farmstead,
deep and shallow well, jet and non-jet

Irrigation Equipment

Ditch Gates, Furrow Openers, Levee Plows

Pipe, Couplers, Valves and Sprinkler Heads

Systems Controls, automatic and center
pivot

Systems Pumps, deep well, shallow well and
surface water supply type

Other Farm Equipment, N.E.C.

Alcohol Distilling Plants, farm type

Chain Saws

Cleaners and Graders, farm type, grain and
seed

Diggers, post-hole, Tractor mounted, farm
type

Electric Generating Plants, farm type, con-
tinuous duty and standby, Tractor or
motor powered

Fencing Materials

Log Skidders and Splitters

Post Drivers and Pullers, power, farm type

Tracks, Crawler, combine and wheel Tractor

Wagon Running Gears, farm type

Wagon Boxes, including: Auger unloading,
barge and flare, bunk feeding, forage, feed-
mixing, gravity and hydraulic dump

Windmill Towers and Heads
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Repair and Replacement Parts

Parts manufactured specifically for use in
the maintenance and repair of the farm
equipment (including plowshares and disk
blades) listed in this Schedule.

DEPARTMENTS OF ENERGY AND COMMERCE—
MEMORANDUM OF UNDERSTANDING BETWEEN
THE DEPARTMENTS OF ENERGY AND COM-
MERCE CONCERNING THE JURISDICTION AND
RESPONSIBILITIES FOR PRODUCTS AND EQUIP-
MENT ASSOCIATED WITH THE PRODUCTION OF
PETROLEUM AND GAS FOR EMERGENCY PRE-
PAREDNESS AND MOBILIZATION

A. Purpose

This Understanding sets forth the jurisdic-
tion and responsibilities of the Department
of Energy (DOE) and the Department of
Commerce (DOC) for defense mobilization,
emergency preparedness, and resource man-
agement programs under the authorities list-
ed in section B, in the event of a national
emergency, as such programs relate to the
production and distribution of: (1) chemicals
and fluids made especially for use in the pe-
troleum and gas industry; (2) oil and gas
field machinery and equipment; and (3) pe-
trochemicals derived from oil, gas, and natu-
ral gas liquids.

B. Authority

1. Pursuant to section 201(a) of Executive
Order 10480, as amended (E.O. 10480), Defense
Mobilization Order 3 (DMO 3) (44 CFR 322)
delegates authority for the administration of
priorities and allocations functions under
the Defense Production Act of 1950, as
amended (50 U.S.C. app. 2061, et seq.), to the
Secretary of Energy with respect to petro-
leum, gas, solid fuels, and electric power; and
to the Secretary of Commerce with respect
to all other materials and facilities not spe-
cifically delegated to other agencies.

2. Executive Order 11490, as amended (E.O.
11490), delegates to the Secretary of Com-
merce the authority for preparing national
emergency plans and developing prepared-
ness programs covering the production and
distribution of all materials, and the use of
all production facilities except those that
are specifically assigned to, or under the ju-
risdiction of, other agencies. Such an excep-
tion is provided for the production and dis-
tribution of, and the use of facilities for, pe-
troleum and gas. E.O. 11490 provides for the
delegation of this authority to the Secretary
of Energy.

3. The functions delegated by these au-
thorities to the Secretaries of Energy and
Commerce have been redelegated by the Sec-
retary of Energy to the Assistant Secretary
for Environmental Protection, Safety, and
Emergency Preparedness, and by the Sec-
retary of Commerce to the Director, Office of
Industrial Resource Administration (OIRA).
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C. Departmental Jurisdiction

The primary use of a product or material is
the basis for the division of Departmental ju-
risdiction set forth below. Any product or
material not specifically identified in this
Understanding which is used primarily as a
fuel or in a primary manufacturing process
to produce fuel, is under the jurisdiction of
DOE. Generally, any non-fuel product or ma-
terial, or any product or material which is
used primarily as an industrial raw material,
is under the jurisdiction of DOC. In the event
that questions arise with respect to jurisdic-
tion over particular products, materials, or
production facilities, it is agreed that the
two Departments will resolve these ques-
tions in such a manner as to provide the
most feasible arrangements for program ad-
ministration.

1. Production.

Department of Energy: DOE has jurisdiction
over the production of: (a) petroleum and
gaseous fuels, natural gas liquids, and petro-
leum lubricants, including “‘refinery finished
products,” “‘unfinished oils,”” and ‘‘petro-
chemical feedstocks’; (b) ‘‘petrochemicals”
from processing units located within a petro-
leum refinery where the weight of ‘“‘petro-
chemicals’ in the output of the processing
unit constitutes less than 30 percent by
weight of the net input to the unit; (c) n-par-
affin  “‘petrochemical intermediates’; (d)
““special petroleum chemical supplies’; and
(e) any fossil fuel or synthetic product not
specifically indentified which is or can be
used as a fuel or lubricant.

Department of Commerce: DOC has jurisdic-
tion over the production of: (a) all ‘““chemi-
cals’ including ‘“‘petroleum processing cata-
lysts’” and ““fuel combustion improvers’’; and
(b) “‘petrochemicals’ including those from
processing units located within a petroleum
refinery where the weight of
‘“‘petrochemcials’ in the output of the proc-
essing unit constitutes 30 percent or more by
weight of the net input to the unit; and (c)
oil and gas field machinery and equipment as
identified in Schedule A to this Understand-
ing, as well as any machinery, equipment,
and technologies not yet developed for ob-
taining petroleum and natural gas.

2. Facilities.

Department of Energy: DOE has jurisdiction
over all facilities for which production juris-
diction has been assigned to it by this Under-
standing.

Department of Commerce: DOC has jurisdic-
tion over all facilities for which production
jurisdiction has been assigned to it by this
Understanding.

3. Distribution.

Department of Energy: DOE has jurisdiction
over the distribution of: (a) all petroleum,
gaseous fuels (when such jurisdiction as au-
thorized by E.O. 11490 is not exercised by the
Federal Energy Regulatory Commission),
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natural gas liquids, and petroleum lubri-
cants; (b) all “‘special petroleum chemical
supplies,” “‘petroleum processing catalysts,”
and “‘fuel combustion improvers’’; (c) ‘“‘petro-
chemical feedstocks’ except those produced
or gathered specifically for a chemical oper-
ation; (e) any other fossil fuel or synthetic
product which is or can be used as a fuel; and
(f) oil and gas field machinery and equip-
ment as identified in Schedule A to this Un-
derstanding, as well as any machinery,
equipment, and technologies not yet devel-
oped for obtaining petroleum and natural
gas.

Department of Commerce: DOC has jurisdic-
tion over the distribution of: (a) all “‘chemi-
cals’ including ‘‘petrochemicals’” but ex-
cluding those chemical product groups as-
signed to DOE; (b) ‘“petrochemical feed-
stocks’ specifically produced or gathered for
a chemical operation; and (c) ‘“‘non-fuel or
non-lubricant petroleum products.”

D. Definitions

Under this Understanding, the term ‘‘pe-
troleum” means crude oil, synthetic liquid
fuel, their products and associated hydro-
carbons, including pipelines for their move-
ment and facilities specially designed for
their storage; and the term ‘‘gas’” means nat-
ural gas (excluding helium) and manufac-
tured gas (but not industrial gases), includ-
ing pipelines for their movement and facili-
ties specially designed for their storage,
when such juridiction as authorized by E.O.
11490 is not exercised by the Federal Energy
Regulatory Commission. For the purpose of
assigning jurisdiction under this Under-
standing, the following additional defini-
tions shall apply:

1. ““Petrochemical Feedstocks”

Includes hydrocarbon materials obtained
from petroleum and natural gas when used
as ‘‘feedstock’ or raw material for the pro-
duction of “primary petrochemicals’ or “‘pe-
trochemical intermediates.”” These materials
also include:

Natural gas (methane) processed to a qual-
ity suitable for pipeline transmission;

Natural gas liquids which are the several
low boiling point, lower molecular weight
hydrocarbons that include ethane, propane,
butanes, pentanes, and liquified petroleum
gases obtained from the processing of natu-
ral gas;

Naphtha (light petroleum liquids) which is
a medium boiling point range mixture of hy-
drocarbons obtained from the processing of
natural gas, crude oil, or petroleum refining.
Naphtha is the major component of gasoline.
The usual distillation range of naphtha feed-
stock is 100-400°F; and

Gas oil (heavy petroleum liquids) which is a
high boiling point mixture of hydrocarbons
obtained from the processing of crude oil or
petroleum refining. Gas oil is the major com-
ponent of distillate grades of fuel oil. Atmos-
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pheric gas oil may comprise hydrocarbons in
the distillation range 400-650°F; vacuum gas
oil may comprise higher boiling materials in
the distillation range 650-1000°F.

2. ““Chemicals”

For the purpose of this Understanding,
““chemicals” shall comprise those products
listed under Major Group 28, Chemical and
Allied Products, Standard Industrial Classi-
fication Manual, 1977 Edition; and shall spe-
cifically include ‘‘petrochemicals,” ‘“‘petro-
leum processing catalysts,” ‘“‘fuel combus-
tion improvers’”’; but shall exclude ‘‘special
petroleum chemical supplies.”

3. ““Petrochemicals”

Chemical materials which, directly or indi-
rectly, are manufactured from petrochemical
feedstock hydrocarbons. These materials in-
clude:

Primary petrochemicals produced directly
from feedstocks by chemical conversion or
breakdown and mainly used for the produc-
tion of ‘“‘intermediates” or petrochemical
“products’;

Petrochemical intermediates generally pro-
duced by chemical converson of primary pe-
trochemicals to form more complicated de-
rived compounds. Such compounds serve as
the raw material for synthesis of petro-
chemical ‘“‘products,” and for numerous
other materials; and

Petrochemical products which are end prod-
ucts of the chemical industry produced by
chemical conversion of “primary’ petro-
chemicals or petrochemical “‘intermediates.”

4. “Refinery Finished Products”

Any one of the petroleum oils or mixtures
of oils which can be used without further
processing, including:

Liquified petroleum gases (LPG);

Gasoline;

Jet fuel;

Naphtha;

Distillate fuel oils;

Lubricating oils and greases;

Residual fuel oils;

Asphalt; and

Natural gas products—natural gasoline.

5. “*Unfinished Oils”

Semi-finished refinery products, or
unseparated mixtures of refinery products,
which are further processed for production of
“refinery finished products.”

6. ““Special Petroleum Chemical Supplies”’

Products made especially for use in the
production, refining and compounding of pe-
troleum fuels and lubricants, including:

Hydrogen produced in a refinery for use in
petroleum processing; and

Special additives:

for fuels and lubricants;

to facilitate the drilling of oil and gas wells;

to stimulate the production of oil and gas for
enhanced oil recovery; and

to facilitate the pipeline transmission of pe-
troleum.
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7. “*Non-fuel
Products”

Certain products produced in the course of
the refining of petroleum whose primary
uses are other than as fuels or lubricants,
such as:

Asphalts;

Coke, petroleum—green and calcined;

Cresylic acids;

Naphthenic acids;

Oils, rubber extending;

Solvents—aliphatic and aromatic hydro-
carbons;

Waxes, refined—paraffin and micro-crys-
talline; and

White oils, petrolatums, and other oils for
medicinal, pharmaceutical and cosmetic pur-
poses.

8. ““Petroleum Processing Catalysts™

Solid inorganic compositions used in pe-
troleum refining to facilitate the conversion
of hydrocarbons by chemical reaction, in-
cluding:

Catalytic cracking;

Hydrocracking;

Reforming;

Isomerization;

Desulfurization; and

Hydrotreating.

9. “Fuel Combustion Improvers’’

Chemical compostions added to liquid pe-
troleum fuels to improve combustion charac-
teristics, including:

Ethanol (ethyl alcohol);

Methanol (methyl alcohol);

Methyl tertiary butyl ether;

Tertiary butyl alcohol;

Tetraethyl lead and tetramethyl lead, and
their blends for use as anti-knock materials;
and

Other products such as amyl nitrate, hexyl
nitrate, n-methyl aniline, and the man-
ganese-methyl cyclopentadiene complexes.

or Non-lubricant Petroleum

E. Delegation of Authority

To ensure that DOE and DOC have the reqg-
uisite authority to implement their respon-
sibilities under E.O. 10480 and 11490, and DMO
3, as well as to effectuate the provisions of
this Understanding, each Department dele-
gates to the other its authority for the exer-
cise of priorities and allocations functions
under Section 101(a) of the Defense Produc-
tion Act of 1950, as amended, with respect to
the facilities, materials, and products speci-
fied in this Understanding.

F. Effective Date

This Memorandum of Understanding shall
take effect August 29, 1984, superseding the
Memorandum of Agreement between the De-
partment of the Interior and the Department
of Commerce that became effective on Octo-
ber 30, 1973 (38 FR 30896, November 8, 1973).
The Department of the Interior’s authority
under this Memorandum of Agreement was
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transferred to the Department of Energy ef-
fective October 1, 1977, by Executive Order
12038 (43 FR 4957, February 7, 1978).

Department of Energy

H. A. Merklein

Assistant Secretary, International
and Energy Emergencies

Date: July 10, 1984.

Affairs

Department of Commerce

John A. Richards,

Director, Office of Industrial Resource Ad-
ministration

Date: June 20, 1984.

SCHEDULE A—MACHINERY AND EQUIPMENT RE-
QUIRED FOR THE DISCOVERY, DEVELOPMENT,
OR COMPLETION OF OIL AND GAS WELLS

Exploration and Development Drilling

Transportation (trucks, boats, helicopters)

Drilling (rigs, pipes, pumps, engines, tanks,
etc.)

Drilling Fluids (weighting
chemicals, clays, etc.)

Well Equipment (casing, carbon and alloy
steel wellheads)

materials,

Completion

Well Equipment (Christmas trees, tubing,
liners, safety valves, etc.)

Completion Equipment (workover or drill-
ing rig, wireline unit)

Well Services (sand control, acidizing, frac-
turing, cleanout)

Oil Production Facilities
Pipe
Structures
Vessels
Instruments
Hardware and Accessories
Associated Gas Facilities

Gas Production Facilities

Field Gathering System
Compression Facilities
Processing Facilities

Avrtificial Lift Facilities

Rod Pump

Gas Lift
Submersible Pumps
Maintenance

Well Servicing

Well Equipment

Well Servicing Equipment
Well Services

Materials

Enhanced Recovery

Waterflooding
Gas Injection

108



Bureau of Export Administration, Commerce

Tertiary Processes

DEPARTMENTS OF THE INTERIOR AND CoOM-
MERCE—MEMORANDUM OF UNDERSTANDING
BETWEEN THE DEPARTMENTS OF THE INTE-
RIOR AND COMMERCE CONCERNING THE JURIS-
DICTION AND RESPONSIBILITIES FOR CERTAIN
MINERALS, FACILITIES AND MATERIALS; AND
DELEGATION OF AUTHORITY

A. Purpose

This Understanding sets forth the jurisdic-
tion and responsibilities of the Department
of the Interior and the Department of Com-
merce for defense mobilization, emergency
preparedness programs, and resource man-
agement in the event of a national emer-
gency as they relate to stages of processing
and types of facilities concerning certain
minerals. This Understanding also provides
for a delegation of certain authority to the
Secretary of the Interior which is presently
assigned to the Secretary of Commerce.

B. Authority

1. Section 201(a) of Executive Order 10480,
as amended (E.O. 10480), and Defense Mobili-
zation Order 3 (DMO 3) (44 CFR 322), provide
for the delegation of authority to the Sec-
retary of Commerce for administration of
priorities and allocations functions under
the Defense Production Act of 1950, as
amended (50 U.S.C. App. 2061, et seq.), for ma-
terials and facilities not specifically dele-
gated to other agencies. Section 602 of E.O.
10480 provides for redelegation of this au-
thority.

2. Section 901 et seq. of E.O. 11490 provides
for the delegation of authority to the Sec-
retary of Commerce for preparing national
emergency plans and developing prepared-
ness programs covering the production and
distribution of all materials and the use of
all production facilities, except those that
are specifically assigned to, or under the ju-
risdiction of, other agencies. Such an excep-
tion is provided for the production and relat-
ed distribution of minerals. Section 701 et
seq. of E.O. 11490 provides for the delegation
of this authority to the Secretary of the In-
terior.

3. Section 702(5) of E.O. 11490 defines the
term ‘“‘minerals’ to mean:

*x* all raw materials of mineral
origin * * * obtained by mining and like op-
erations and processed through the stages
specified and at the facilities designated in
an agreement between the Secretary of Com-
merce as being within the emergency pre-
paredness responsibilities of the Secretary of
the Interior.

This Understanding implements this require-
ment.

4. The functions delegated by these au-
thorities to the Secretaries of Commerce and
the Interior have been redelegated by the
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Secretary of Commerce to the Director, Of-
fice of Industrial Resource Administration
(OIRA), and by the Secretary of the Interior
to the Director, Bureau of Mines.

C. Departmental Responsibilities

1. Department of the Interior. Schedule A to
this Understanding contains a listing of min-
eral commodities and related facilities and
materials. With respect to the mineral com-
modities listed in Column 1 of Schedule A,
the Secretary of the Interior shall have
emergency preparedness and mobilization re-
sponsibilities for the facilities listed in Col-
umn 2 of the Schedule, the production of ma-
terials by these facilities, and the distribu-
tion of the materials listed in Column 3 of
the Schedule.

2. Department of Commerce. With respect to
the mineral commodities listed in Column 1
of Schedule A, the Secretary of Commerce
shall have emergency preparedness and mo-
bilization responsibilities for all facilities
other than those listed in Column 2 of the
Schedule, for the production of materials by
these other facilities, and for distribution of
all materials not listed in Column 3 of the
Schedule.

D. Delegation of Authority

1. Pursuant to the authority of section
602(b) of E.O. 10480, the Secretary of Com-
merce hereby delegates to the Secretary of
the Interior with respect to the facilities and
materials listed in Columns 2 and 3 of Sched-
ule A, all the functions under the Defense
Production Act of 1950, as amended (DPA),
which are delegated or assigned to the Sec-
retary of Commerce by or pursuant to the
following sections of E.O. 10480:

(a) Section 201(a), as implemented by sec-
tion 3(a) of DMO 3 (relating to exercise of
priorities and allocations authority under
Title | of the DPA);

(b) Section 301 (relating to development of
measures for expansion of production of ma-
terials necessary for the national defense);

(c) Section 302 (relating to guarantees of
loans or contracts in connection with the ex-
pediting of production and deliveries or serv-
ices under Government contracts for the pro-
curement of materials or the performance of
services for the national defense, etc.);

(d) Section 312 (relating to recommenda-
tions for action under sections 302 and 303 of
the DPA);

(e) Section 501 (relating to consultation
with industry and making recommendations
to the Director of the Federal Emergency
Management Agency respecting voluntary
agreements under section 708 of the DPA);
and

(f) Section 602 (relating to the exercise of
various general administrative functions
under Title VII of the DPA).

109



Pt. 700, App. Il

2. This delegation shall be effective only
with respect to the facilities and materials
listed in Columms 2 and 3 of Schedule A.

E. Effective Date

This Memorandum of Understanding and
Delegation of Authority supersedes the
Agreement between the Secretary of the In-
terior and the Secretary of Commerce and
signed by them on June 21, 1962, and the Del-
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published in 32 FR 2462 on February 4, 1967;
and shall take effect August 29, 1984.

Department of the Interior
Robert C. Horton,
Director, Bureau of Mines

Date: June 21, 1984.

Department of Commerce
John A. Richards,
Director, Office of Industrial Resource Ad-

egation of Authority from the Secretary of
Commerce to the Secretary of the Interior

ministration

Date: June 20, 1984.

SCHEDULE A—MINERAL COMMODITIES AND RELATED FACILITIES AND MATERIALS

1 2 3
Commaodity Facilities Materials
Abrasives:

Alumina:

Fused ......ccccoevviccneee. | Processing plants ... Ores.

Zirconia Do.
Corundum ... Do.

plants.

Diamond:

Industrial . Mines; concentrating plants .... Do.

Synthetic . Processing plants ... Carbon.
Emery ... Mines; beneficiation plants Ores.
Garnet ... DO .o Do.
Grinding pebbles DO v Do.
Grinding stones . Quarries; cutting plants .. Crude stone.
Silicon carbide ... Processing plants ... Ores.

Tripoli and rottenstone ..

Mines; crushing, grinding, an.d grading plérllts.

Crude tripoli, amorphous silica,
rottenstone.

Aluminum ..o Bauxite mines; drying and calcining plants; alumina plants; | Crude, dried and calcined baux-
reduction plants; secondary smelters; processing plants. ite, alumina, aluminum-base
scrap.
ANtiMONY ..o Mines; concentrating plants; primary smelters; refineries; | Ores, concentrates, residues,
leaching plants. scrap.
Arsenic Mines; concentrating plants; smelters; refineries Do.
Asbestos Mines; separation and classification plants .. Ores.
Barium ... Mines; beneficiating, grinding and grading plants Ores, concentrates.
Beryllium Mines; concentrating and grinding plants; refineries . Do.
Bismuth ... Mines; concentrating plants; smelters; refineries Ores, concentrates, base bullion,
residues.
Boron .. Mines; wells; refineries .. | Ores, brines.
Bromine . Plants recovering bromine .. | Bitterns, brines.
Brucite Mines; magnesium compound recovery and burning plants | Ores.
Cadmium Concentrating plants; smelters; refineries .........cccccceecevevnne Ores, concentrates, residues.
Calcium:
Compounds ... Brines and synthetic chemical processing plants ... Brines.
Metal .. Processing plants .........cccccoeeeee e Crude materials.
Cement .. Blending, sintering, and grinding plants Limestone, clay, sand, gypsum,
iron-containing materials.
CeSiUM ..o Mines; concentrating plants; extraction plants ....................... Ores, concentrates, residues,
solutions.
Chromium ....ccccevvvenesiieeiens Mines; processing PlantS .........ccccoveverererierieneseneeee s Ores, concentrates, additives.
Clays:
Kaolin .... Mines; drying, grinding, calcining and concentrating plants .. | Ores.
Ball clay Mines; drying, calcining, shredding and grinding plants ........ Do.
Bentonite . Mines; drying, activating, grinding, concentrating and sizing Do.
plants.
Fuller's earth .........ccoeoveenne. Mines; drying, calcining, activating, grinding and screening Do.
plants.
Fire clay ....ccooeoneiiciicens Mines; drying, calcining, concentrating and grinding plants .. Do.
Common clay and shales . Mines; beneficiation plants; expanding plants Crude common clay, shale.
Cobalt ....ooeeeeveeeiiiiiieeeceeeees Mines; concentrating plants; leaching plants; refineries Ores, concentrates, matte,
slurries, in-process oxides,
smelter anodes.
Columbium .. Mines; dredges; processing plants .........cccoccevererinieienennns Ores, slags, additives.
Copper .. Mines; concentrating plants; leaching plants; electrowinning | Ores, scrap, concentrates,
plants; smelters; refineries. precipitates, matte, speiss,
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SCHEDULE A—MINERAL COMMODITIES AND RELATED FACILITIES AND MATERIALS—Continued

2

Facilities

3

Materials

1
Commaodity
Cryolite ...
Diatomite
Dolomite .
Feldspar .
Ferroalloys

Fluorspar, natural and syn-
thetic.
Gallium ...
Gem stones
Germanium
GOld ..o

Graphite, natural and synthetic
Greensand
Gypsum ..
Hafnium
Helium .
limenite

lodine
Iron ...

Iron oxide pigments, natural
and synthetic.

Kyanite, andalusite, sillimanite,
and dumortierite.

Lead

Limestone (lime) and marl ......
Lithium ..o
Magnesium
Manganese

Mercury

Mica
Molybdenum
Nickel

Nitrogen (fixed)
Olivine .
Perlite ..
Phosphate rock
Platinum-group metals .
Potash
Pumice
Quartz crystal
Rare-earth metals
Refractories
Rhenium .
Rubidium
Rutile
Salt ...
Sand and gravel
Selemum

Slag (iron and steel) .
Slate
Sodium compounds

Stone:
Crushed

Mines; concentrating and grading plants
Mines; beneficiation plants ...........c.c......
Mines; compounds recovery and burning plants
Mines; grinding, concentrating and grading plants
Plants; furnaces

Mines; processing Plants ..........cccevererierieiieneseneeeee s
Refineries; processing plants
Mines; concentrating plants ..
Refineries
Mines; concentrating plants
plants; smelters; refineries.
Mines; beneficiating and processing plants
Mines; concentrating plants
Mines; crushing and calcining plants
Mines; concentrating plants; reduction plants .
Processing plants
Mines; concentrating plants; processing plants; gnndlng
plants.
Refineries; leaching plants

leaching and precipitatior;

Mines; concentrating plants; Wells ..........c.ccooeiiiininicncnens

Mines; concentrating plants; agglomerating plants;
prereduction plants; blast furnaces; crude steelmaking fa-
cilities.

Mines; beneficiating and processing plants

Mines; concentrating and calcining plants ..........cc.cccceeenens

Mines; concentrating plants; smelters; refineries; leaching
plants.

Mines; quarries; crushing and grinding plants; kilns and lime
plants.

Mines; concentrating plants; brine-processing plants ............

Mines; processing plants

Mines; concentrating plants; agglomerating plants; leaching
plants.

Mines; concentrating plants;
plants; retorts and furnaces.

Mines; beneficiation plants

Mines; concentrating plants; processing plants

Mines; concentrating plants; leaching plants; smelter:
eries.

leaching plants; electrolytic

Processing plants ... .
Mines; concentrating plants ..
Mines; grinding and screening plants; expanding plants
Mines; beneficiation plants
Mines; concentrating plants; refineries
Mines; concentrating plants; processing plan
Mines; crushing, drying, screening and grading plants ..
Mines; grading plants .
Mines; beneficiating and processing plants
Processing plants .
Refineries; processing plams
Mines; concentrating plants; extraction plants .
Mines; concentrating plants
Mines; salt wells; processing plants .
Pits; washing and grading plants
Refineries

Ores, concentrates.
Crude materials.

Ores.
Do.
Ores, concentrates, metallic ad-
ditives.
Ores, concentrates,

hydrofluosilicic acid.
Concentrates, residues.
Ores.
Concentrates, residues.
Ores, concentrates, intermediate
smelter products, scrap.
Ores, carbon.
Ores.
Crude gypsum.
Ores.
Helium-rich natural gas.
Ores, concentrates.

Concentrates, fume, dusts, resi-

dues, slags.

Ores, brines.

Ores, concentrates, direct-re-
duced materials,  scrap, pig

iron, additives.
Ores, additives.

Do.

Ores, concentrates, base bullion,
residues, scrap.
Crushed limestone, marl.

Ores, brines.
Do.
Ores, concentrates,
ates.
Ores, concentrates, scrap.

agglomer-

Crude mica.

Ores, concentrates.

Ores,  concentrates,  matte,
slurries, in-process  oxides,

smelter anodes.

Ores, concentrates.
Crude perlite.
Ores, concentrates.
Ores, concentrates, residues.
Ores, concentrates, brines.
Ores.

Do.
Ores, concentrates.
Ores.
Ores, concentrates.
Ores, concentrates, residues.
Ores, concentrates.
Crude materials.
Crude sand and gravel.
Residues, slimes, scrap.

Furnaces; metal plants

Mines; concentrating plants; smelters;
plants.

Slag processing facilities .

Quarries; splitting, milling, crushing and grading plants .

Mines; brine wells; refineries; synthetic soda ash plants

refineries; Ieachlng

Quarries; crushing and grading plants ...........ccccccevevniiiins
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Metallic additives, silica.

Ores, concentrates, intermediate
smelter products, scrap.

Furnace wastes.

Crude slate.

Natural and synthetic minerals,
brines.

Broken stone.
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SCHEDULE A—MINERAL COMMODITIES AND RELATED FACILITIES AND MATERIALS—Continued

1

Commaodity

2

Facilities

Dimension ...
Staurolite
Strontium
Sulfur
Talc, soapstone and

pyrophylite.
Tantalum

Tellurium ..
Thallium .
Tin

Titanium ...
Thorium .
Tungsten, metal and com-

pounds.
Vanadium

Vermiculite
Wollastonite ....
Zeolites
zZinc ...

Zirconium

Quarries; milling and grading ..
Mines; concentrating plants ....
Do

Mines; wells; processing plants

Mines; crushing, grinding, screening and concentratin
plants.

Mines; dredges; concentrating plants; processing plants

3
Materials
Block stone.
Ores.
Do.
Ores, gases.
Ores.

Ores, concentrates, slags, scrap,
residues.
Residues, slimes.

plants.
Mines; concentrating plants; processing plants
Non-energy processing plants
Mines; concentrating plants; reduction plants; processin
plants.
Mines; concentrating plants;
plants.
Mines; beneficiating plants; processing plants .
Mines; concentrating plants
Mines; processing plants
Mines; concentrating plants; roasting plants; smelters; elec-
trolytic plants.
Mines; concentrating and reduction plants

reduction

leaching plants;

Concentrates, residues.

Ores, concentrates, residues,
scrap.

Do.
Ores and compounds.
Ores, concentrates, brines,
scrap.
Ores, concentrates, residues,

slags, metallic additives.
Crude vermiculite.
Ores.
Do.
Ores, concentrates,
scrap, fume, residues.
Ores, scrap.

calcines,
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APPENDIX Il TO PART 700—FORM ITA-999; REQUEST FOR SPECIAL PRIORITIES

ASSISTANC

E

OMB No. 0625-0015

Form ITA-998

FOR ITA USE ONLY

U.8. OF
(REV. 784} INTERNATIONAL TRADE ADMINISTRATION

REQUEST FOR SPECIAL PRIORITIES ASSISTANCE
(TO BE FILED WITH SPONSORING GOVERNMENT AGENCY)
READ INSTRUCTIONS ON.REVERSE SIDE

Case No.

(Typewrite or print in Ink)

No priorities assistance may be granted ualess a completed application form has been received
(50 U.S.C. App. Scc. 2155). Any information furnished is deemed confidential pursuant to S0
U.S.C. App. Sec 2155(e).

Received

1. TO: (Fill in name ond address of appropriate Sponsoring Govi. Agency)

Routed to

2. a. Applicant’s name and complete address (Street, Ciry, State and ZIP code).

b. Telephone No. finciude Area Code)
©. Contact’s Name

3. Name and address of Applicant’s customer.

4. Purchase order or contract number of

5. Rating on customer's purchase
Applicant’s customer.

Date

order.

8. Date Appli

accepted customer’s p
order.

7. If known, identify the Government program, end product, and contract
number for which Applicant’s item(s) is required by customer.

8. Description of item(s) to be delivered or service rendered by
Applicant through use of item(s) shown in (10).

[J As Production Material
3 As capitat

8. How will item(s) shown in (10) be used? (Check)

3 For Construction Project

As

Repair and Operating Supplies

10. ITEM(S) FOR WHICH APPLICANT REQUESTS ASSISTANCE

Indicate quantity Description
bs. Lo pes) model, part, die number, etc.)
@ %

(As appearing in Applicant’s purchase order with additional information, such as:

Approximate dollar value
of quantity shown
©

11. a. Applicant’s purchase order number to b.
Supplier and date.(Atach copy and ail
amendments and change orders)

Rating on Applicant’s purchase
none, so state.

order. If

¢. Date Applicant’s purchase order accepted
by Supplier. fAttach copy of acceptance)
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12. a. Supplier’s name and complete address. (Street, City, State and d. Supplier’s shop order number.
ZIP Code)

e If Suwlm is an agent or distributor, give producer’s name and
ress. (Provide name and telephone number, including Area Code, of
persan m contact and supplier's purchase order number, if known)

b. Contact’s name.
¢. Telephone number

{Include Area Code)
13. Original Shipment of em(s) shown in 10 — Supplier to App
&. Applicant’s Original | Month
Shipment Require- Year
ment
No. of
Units
b. Supplier’s Original | Month
Shipment Promise Year
No. of
Units
Current @ of item(s) shown in 10 — Suppiler to
©. Shipment(s)} Now Month
Required by Year
Applicant
No. of
Units
d. Supplier's Present Month
Shipment Promise Year
No. of
Units

USE CONTINUATION BLOCK OR SEPARATE SHEET, IF NECESSARY, FOR ANSWERS TO 14, 15 AND 18 BELOW
14. Reasons given by Supplier for inability to meet Applicant’s required shipment date(s), including interfering rated orders or programs, if known.

15. List at least two other suppliers contacted. (If none contacted, expiain why)

Date Name and co:'xpleie address Best q:‘:::: ;‘lum::: g:::(s) and
@ ®)
«©)

16. Explain the effect of the delay in receipt of item(s) in (10) on the delivery commitment for item(s) ); i.e. production slopDaDe. shipment
delays, etc. Describe the attempts to resolve the problems and give specific reasons why special priorities assistance is necessary.

17.a. Is quantity shown in 10(a) entire amount on purchase order listed in 11(a)? O ves O No
b. Is the same item(s) also on order from another supplier? (if “yes,* explain) |:| Yes D No
©. Does the Applicant have an inventory of the item(s) shown in 10?7 Oves Ono

d. If answer to {c) above is yes, state number. of days of production the inventory will support.
©. State minimum leadtimes. (Number of days the item(s) in 10 must be received before applicont can ship 1o customer)

CERTIFICATION — The undersigned certifies that the information contained in items (2) to (17) of this form, and as any information attached, is
correct and complete to the best of his or her knowledge and belief.

Name of applicant Signature and typed name of authorized official

Date Title

The U.S. Code, Title 18 (Crimes and Criminal Procedure), Section 1001, makes it a criminal offense to make a wilfully false statement or representation to any
depmmc_m or agency of the United Sw:s s 1o any matier within its jurisdiction. The mdmdn-l company information reported on lhu form is for use in defense

activities. The or disclosure of individual company by G personnel is ited by law, and such personnel
are subject to finc and imprisonment for unauthorized disclosure.

USCOMM-DC 84-22042
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FOR USE OF GOVERNMENT AGENCY SPONSORING THIS REQUEST (HEADQUARTERS ONLY)

19. a. Name of Sponsor.

FOR USE OF GOVERNMENT AGENCY ENDORSING THIS REQUEST (FIELD)

18. a. Actions taken to attempt resolution of applicant’s problem. By whom Date
b. Estimate of realistic shipment date.
¢. Coordination of other action taken. By whom Date

¢. Sponsor’s Case Reference No.

b. Sponsor’s address.

d. Name of person handling case in Sponsor’s office.

Telephone No.

service (ltem (7} on first page).

@. Sponsor’s program or service 1o be benefited by Applicant’s product or

1. Recommendation.

Q. Statement of urgency of or service and
. will ad

ly affect the

or service.

h. Signature.

s part in it. Specify the extent to which failure to obtain requested

Signature of sponsor’s authorized official

Type name of authorized official

Title

Date
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INSTRUCTIONS FOR FILING FORM ITA-999

:FL?I’!M FOR SPECIAL PRIORITIES ASSISTANCE MAY BE

o resof s N
(DPAS) will not obtain delivery of item(s)" in time to meet required delivery
schedules in support of suthorized national defense programs;

B. to request assistance in placing rated orders; and

o lm authority 10 use & priority rating. Applicants for priority rating
suthoriy should compicte ooty sections 1, 2, 10, 11, 12, 16, 19, and the
Eatanion of thi torm,

REQUESTS FOR ASSISTANCE MUST BE TIMELY AND MUST
ESTABLISH:

. related nced for the it rated
order; and

D. that the applicant has exercised reasonable effort 10 resotve the problem.
WHERE TO FILE — Each [TA-999 must be sponsored by a Government
Agency.’ Completed forms should be filed with the Government agency hav-
ing jurisdiction over the contract.

Department of Defenss — File with local Defense Contract Admini-
stration Servioes Office o plant representative.

Department of Energy (DOE) — File with approprinte Field Office.

Internstionsl Trade Adminkstration, U.S. Department of Commerce, Wash-
fogton, D.C. 2020.

COPIES TO BE FILED — The applicant should file .n oripn-l and five
(5) copies of this forem with the appropriate Governy

APPLICATIONS FOR PRIORITY RATING TO OBTAIN CAPITAL!
PRODUCTION EQUIPMENT — Prime and subcontractor applications
for & pricrity rating 10 obtain capital/production equipment for the perfor-

‘mance of & rated order or contract for a Department of Defense procurement
‘must file on Department of Defense Form DD-691, “‘Application for Rating
for Production Equipment," in accordance with the insiructions on that form.

SPECIAL INSTRUCTIONS

umnpmm.nyuloekmnmmcmlsuuhnmmmummor
space provided oc a scparate
thet o ete wilh 8 copy ataened 0 cach copy of te form,

Entries in block 10 must be esiriciod mmou-wnriumamukwnh-e

nm"llmmm(ulﬂﬂmﬂw&hﬁ(u‘ﬂlhlhwmﬂcudmm

case su may
Nwﬂ(wwmm bthvcv -dnwrd.ewdﬂnumkrmm(
be shown

General Services = File with A
in the Regional Office or the Headquarters Office in Washington, D.C., which-
ever issued the contract.

It ‘be determined fr ’s customer,
nummmmmmmummmm

separately.

1f disclosure of the use to which the particular customer will put Applicant’s
product is by security regulations, give 8 general description in block
10 and enter “classified.”

' ““Item™ is defined in the DPAS as any raw, in-process, or manufectured material, article, commodity, supplies, equipment, component, accessory, part, assembly, of
f service.

plodud of any kind, technical information, process, o

*“Government Agency” means the Department of Defense, the Department of Energy, General Services Administration, or other Government agencies 50 designated.

et —
CONTINUATION

(Identify each statement with the block number concerned)

FORM 1TA-999 (REV. 7-84)

Plasse sign certification on face of form
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APPENDIX IV TO PART 700—MEMORAN-
DUM OF UNDERSTANDING ON PRIOR-
ITIES AND ALLOCATIONS SUPPORT
BETWEEN THE U.S. DEPARTMENT OF
COMMERCE AND THE CANADIAN DE-
PARTMENT OF SUPPLY AND SERVICES

A. Purpose

Since 1950, the United States and Canada
have been assisting each other on priorities
and allocations for programs important to
the defense of both nations. Details on the
implementation of that assistance were
spelled out in the U.S. Defense Priorities
System Regulation No. 2 (DPS Reg. 2), Oper-
ations of the Priorities and Allocations Sys-
tem between Canada and the United States
(15 CFR part 351). The Defense Priorities and
Allocations System (DPAS) regulation (15
CFR part 700) supersedes the Defense Mate-
rials System and Defense Priorities System
regulations (15 CFR parts 330 through 351),
including DPS Reg. 2. While the revised reg-
ulation addresses the procedures for obtain-
ing priorities and allocations support from
the United States and Canada, it does not
fully detail the working relationship be-
tween the United States and Canada. Accord-
ingly, the following Memorandum of Under-
standing is set forth between the U.S. De-
partment of Commerce and the Canadian De-
partment of Supply and Services.

B. General

1. The Office of Industrial Resource Admin-
istration, U.S. Department of Commerce
(DOC), is the United States point of contact
for the Canadian government with respect to
priorities and allocations.

2. The Supply Information and Data Man-
agement Branch, Canadian Department of
Supply and Services (DSS), is the Canadian
point of contact for the U.S. government
with respect to priorities and allocations.

C. Priority Rating Authority

1. DOC will authorize the DSS to use prior-
ity ratings, including those for the procure-
ment of controlled materials, in the United
States in support of the following programs
authorized by the Federal Emergency Man-
agement Agency:

Dl1—Canadian Military Programs
D2—Canadian Production and Construction
D3—Canadian Atomic Energy Program

2. DOC must receive requests for priority
rating authority, by program, at least ninety
days in advance of the calendar quarter in
which the authorization is required. Re-
quests with respect to controlled materials
requirements must be received at least 240
days in advance of the calendar quarter in
which authorization is required.
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D. DX Authority

DSS may authorize the use of the “DX”
rating symbol for procurements in the Unit-
ed States which are in support of U.S. “DX”’
rated programs.

E. Items Which Will Not Receive Priority Rating
Authority

Priority ratings may not be used for pro-
curements in the United States of (1) civilian
items for resale in Military Exchanges or the
packaging for such items; (2) material pur-
chased from exclusively retail establish-
ments; (3) direct procurement of those Fed-
eral Supply Classification classes, groups, or
items specified in Attachment A to this Un-
derstanding, unless those items are to be
used as production material for an author-
ized program; or (4) procurement of items to
be used primarily for administrative pur-
poses, such as for personnel or financial
management.

F. Special Priorities Assistance

1. DOC will provide special priorities as-
sistance as needed to Canadian procurements
in the United States which are in support of
D1, D2, and D3 programs when requests for
such assistance are sponsored by DSS.

2. DSS will provide assistance to United
States procurements in Canada which are in
support of authorized programs when re-
quests for such assistance are sponsored by
DOC.

G. Forms and Reports

1. Canadian requests for special priorities
assistance from the United States will be
submitted to DOC on Form ITA-999, “Re-
quest for Special Priorities Assistance’.

2. Requests for priority rating authority
will be submitted to DOC on Form DSS-1451-
1, “Application for U.S. Priority Rating Cov-
ering Importation of Quarterly Require-
ments of Materials from the United States”’,
on Form DSS-1451-2, “‘Application for U.S.
Priority Rating Covering Specific Mate-
rials”’, or other forms as may be established
by DSS.

3. DSS will report monthly on the number
of rating authorizations and their dollar
value against DOC rating authorizations dur-
ing the previous month.

4. DSS will report, two months following
the close of each calendar quarter, the num-
ber and quantity of controlled materials al-
lotments issued against DOC authorizations
for each program during that quarter.

5. United States requests for assistance
from Canada will be submitted to DSS by
letter.
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H. Compliance

1. DSS will ensure that Canadian Govern-
ment personnel and Canadian defense con-
tractors are in compliance with the provi-
sions of the DPAS when placing rated orders
in the United States, including those for con-
trolled materials.

2. DOC will ensure that U.S. Government
personnel and U.S. contractors are in com-
pliance with the provisions of the DPAS
when placing rated orders in Canada, includ-
ing controlled materials.

3. The DSS will inform DOC of any alleged
violations of the DPAS of which it may be-
come aware.

l. Training

1. The DSS will develop and implement
training programs on the DPAS for appro-
priate Canadian Government procurement
and contract administration personnel and
contractor personnel.

2. DOC will develop and implement train-
ing programs on the DPAS for appropriate
U.S. Government procurement and contract
administration personnel and contractor per-
sonnel.

3. DSS and DOC training programs shall be
coordinated to ensure the conduct of a com-
prehensive program and to minimize duplica-
tion.

J. Effective Date

This Memorandum of Understanding shall
take effect August 29, 1984.

Canadian Department of Supply and Services

Peter Smith,
Assistant Deputy Minister, Operations

Date: June 26, 1984.

U.S. Department of Commerce

Walter J. Olson,
Deputy Assistant Secretary, Export Admin-
istration

Date: June 21, 1984.

ATTACHMENT A—FEDERAL SUPPLY CLASSI-
FICATION CLASSES, GROUPS, AND ITEMS NOT
ELIGIBLE FOR PRIORITY RATINGS

Group

35 Services and trade equipment—except:
3510 Laundry and dry cleaning equipment
3520 Shoe repairing equipment
3530 Industrial sewing machines and mo-

bile textile repair shoes
3540 Wrapping and packaging machinery
71* Furniture

*DOC will consider requests for special pri-
ority rating authorization in the procure-
ment of these items.

15 CFR Ch. VII (1-1-97 Edition)

72* Household and commercial furnishings
and appliances—except:
7240 Household and commercial
containers
73* Food preparation and serving equip-
ment—except:
7310 Food cooking,
equipment
7320 Kitchen equipment and appliances
7360 Sets, kits, and outfits: food prepara-
tion and serving
74 Office machines, visible record equip-
ment, and data processing equipment**
75* Office supplies and devices
77* Musical instruments, phonographs and
home-type radios
78* Recreational and athletic equipment
79 Cleaning equipment and supplies
85* Toiletries
871 Agricultural supplies
89 Subsistence
91*1 Fuels, lubricants, oils, and waxes—ex-
cept:
9135 Liquid propellant fuels and oxidizers,
chemical base
9150 Oils and greases: cutting, lubricating,
and hydraulic
9160 Miscellaneous waxes, oils and fats
94* Non-metallic crude materials—except:
9420 Fibers: vegetable, animal and syn-
thetic
99* Miscellaneous

utility

baking and serving

Class

7630
7660
8325
8425
9610

Newspapers and periodicals

Sheet and book music

Fur materials

Underwear and nightwear, women’s
Ores

PART 701—REPORTING OF OFFSETS
AGREEMENTS IN SALES OF
WEAPON SYSTEMS OR DEFENSE-
RELATED ITEMS TO FOREIGN
COUNTRIES OR FOREIGN FIRMS

Sec.
701.1
701.2
701.3

Purpose.

Definitions.
Applicability and scope.
701.4 Procedures.

701.5 Confidentiality.

AUTHORITY: Title I, sec. 124, Pub. L 102-558,
106 Stat. 4207 (50 U.S.C App. 2099).

SOURCE: 59 FR 61796, Dec. 2, 1994, unless
otherwise noted.

**This Group does not include general pur-
pose automatic data processing equipment,
software, supplies and support equipment
(see Group 70).

10nly those items subject to DOC author-
ity as delegated by E.O. 10480.
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§701.1 Purpose.

The Defense Production Act Amend-
ments of 1992 require the Secretary of
Commerce to promulgate regulations
for U.S. firms entering into contracts
for the sale of defense articles or de-
fense services to foreign countries or
foreign firms that are subject to offset
agreements exceeding $5,000,000 in
value to furnish information regarding
such agreements. The Secretary of
Commerce has designated the Bureau
of Export Administration as the orga-
nization responsible for implementing
this provision. The information pro-
vided by U.S. firms will be aggregated
and used to determine the impact of
offset transactions on the defense pre-
paredness, industrial competitiveness,
employment, and trade of the United
States. Summary reports will be sub-
mitted annually to the Congress pursu-
ant Section 309 of the Defense Produc-
tion Act of 1950, as amended.

§701.2 Definitions.

(a) Offsets—Compensation practices
required as a condition of purchase in
either government-to-government or
commercial sales of defense articles
and/or defense services as defined by
the Arms Export Control Act and the
International Traffic in Arms Regula-
tions.

(b) Military Export Sales—Exports
that are either Foreign Military Sales
(FMS) or commercial (direct) sales of
defense articles and/or defense services
as defined by the Arms Export Control
Act and International Traffic in Arms
Regulations.

(c) Prime Contractor—A firm that has
a sales contract with a foreign entity
or with the U.S. Government for mili-
tary export sales.

(d) United States—Includes the 50
states, the District of Columbia, Puer-
to Rico, and U.S. territories.

(e) Offset Agreement—Any offset as de-
fined above that the U.S. firm agrees to
in order to conclude a military export
sales contract. This includes all offsets,
whether they are ‘‘best effort’” agree-
ments or are subject to penalty
clauses.

(f) Offset Transaction—Any activity
for which the U.S. firm claims credit
for full or partial fulfillment of the off-
set agreement. Activities to implement

§701.4

offset agreements may include, but are
not limited to, coproduction, licensed
production, subcontractor production,
overseas investment, technology trans-
fer countertrade, barter,
counterpurchase, and buy back.

(g) Direct Offset—Contractual ar-
rangements that involve defense arti-
cles and services referenced in the sales
agreement for military exports.

(h) Indirect Offset—Contractual ar-
rangements that involve defense goods
and services unrelated to the exports
referenced in the sales agreement.

§701.3 Applicability and scope.

(a) This rule applies to U.S. firms en-
tering contracts for the sale of defense
articles or defense services (as defined
in the Arms Export Control Act and
International Traffic in Arms Regula-
tions) to a foreign country or foreign
firm for which the contract is subject
to an offset agreement exceeding
$5,000,000 in value.

(b) This rule applies to all offset
transactions completed in performance
of existing offset commitments since
January 1, 1993 for which offset credit
of $250,000 or more has been claimed
from the foreign representative, and
new offset agreements entered into
since that time.

§701.4 Procedures.

(a) To avoid double counting, firms
should report only offset transactions
for which they are directly responsible
for reporting to the foreign customer
(i.e., prime contractors should report
for their subcontractors if the sub-
contractors are not a direct party to
the offset agreement).

(b) Reports should be delivered to the
Offsets Program Manager, U.S. Depart-
ment of Commerce, Office of Strategic
Industries and Economic Security, Bu-
reau of Export Administration, Room
3878, 14th Street and Pennsylvania Ave-
nue, N.W., Washington DC 20230. The
first industry reports should be submit-
ted to the Bureau of Export Adminis-
tration not later than March 15, 1995
and should cover offset transactions
completed during the calendar year
1993, as well as information regarding
unfulfilled offset agreements. After
this initial submission, companies
should provide information once yearly
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not later than June 15 covering the
preceding calendar year. All submis-
sions should include a point of contact
(name and telephone number) and
should be by a company official author-
ized to provide such information.

(c) Companies may submit this infor-
mation in computerized spreadsheet/
database format (e.g., Lotus 1-2-3,
Quattro Pro, dbase 1V) using a 3.5 inch
1.44 megabyte diskette, accompanied
by a printed copy.

(d) Offset Transaction Reporting.

(1) Reports should include an item-
ized list of offset transactions com-
pleted during the reporting period, in-
cluding the following data elements
(Estimates are acceptable when actual
figures are unavailable; estimated fig-
ures should be followed by the letter
“E):

(i) Name of Country—Country of en-
tity purchasing the weapon system, de-
fense item or service subject to offset.

(i) Name or Description of Weapon
system, Defense Item, or Service Sub-
ject to Offset.

(iii) Name of Offset Fulfilling En-
tity—Entity fulfilling offset trans-
action (including first tier subcontrac-
tors).

(iv) Name of Offset Receiving En-
tity—Entity receiving benefits from
offset transaction.

(v) Offset Credit Value—Dollar value
credits claimed by fulfilling entity in-
cluding any intangible factors/multi-
pliers.

(vi) Actual Offset Value—Dollar
value of the offset transaction without
multipliers/intangible factors.

(vii) Description of Offset Product/
Service—Short description of the type
of offset (e.g., coproduction, tech-
nology transfer, subcontract activity,

training, purchase, cash payment,
etc.).
(viii) Broad Industry Category—

Broad classification of the industry in
which the offset transaction was ful-
filled (e.g., aerospace, electronics,
chemicals, industrial machinery, tex-
tiles, etc.). Firms may request a list of
the Standard Industry Classification
(SIC) codes to assist in identifying an
appropriate industry category. For-
ward such requests to the Offsets Pro-
gram Manager, U.S. Department of
Commerce, Office of Strategic Indus-
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tries and Economic Security, Bureau of
Export Administration, Room 3878,
14th Street and Pennsylvania Avenue,
N.W., Washington, D.C. 20230 or Fax
202-482-5650.

(ix) Direct or Indirect Offset—Specify
whether the offset transaction was di-
rect or indirect offset.

(X) Name of Country in Which Offset
was Fulfilled—United States, purchas-
ing country, or third country.

(2) Offset transactions of the same
type (same fulfilling entity, receiving
entity, and offset product/service) com-
pleted during the same reporting pe-
riod may be combined.

(3) Any necessary comments or expla-
nations relating to the above informa-
tion should be footnoted and supplied
on separate sheets attached to the re-
port.

(e) Reporting on Offset Agreements En-
tered Into. (1) In addition to the item-
ized list of offset transactions com-
pleted during the year as specified
above, U.S. firms should provide infor-
mation regarding new offset agreements
entered into during the year, including
the following elements:

(i) Name of Country—Country of en-
tity purchasing the weapon system, de-
fense item, or service subject to offset;

(i) Name or Description of Weapon
System, Defense Item, or Service Sub-
ject to Offset;

(iii) Names/Titles of Signatories to
the Offset Agreement;

(iv) Value of Export Sale Subject to
Offset (approximate);

(v) Total Value of the Offset Agree-
ment;

(vi) Term of Offset Agreement
(months);
(vii) Description of Performance

Measures—(e.g., ‘‘Best Efforts,”
uidated Damages, (describe)).
(2) [Reserved]

Lig-

§701.5 Confidentiality.

(a) As provided by §309(c) of the De-
fense Production Act of 1950, as amend-
ed, BXA shall not publicly disclose the
information it receives pursuant to
this part, unless the firm furnishing
the information subsequently specifi-
cally authorizes public disclosure.

(b) Public disclosure must be author-
ized in writing by an official of the
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firm competent to make such an au-
thorization.

(¢) Nothing in this provision shall
prevent the use of data aggregated
from information provided pursuant to
this part in the summary report to the
Congress described in §701.1.

PARTS 702-704 [RESERVED]

PART 705—EFFECT OF IMPORTED
ARTICLES ON THE NATIONAL SE-
CURITY

Sec.
705.1
705.2

Definitions.

Purpose.

705.3 Commencing an investigation.

705.4 Criteria for determining effect of im-
ports on the national security.

705.5 Request or application for an inves-
tigation.

705.6 Confidential information.

705.7 Conduct of an investigation.

705.8 Public hearings.

705.9 Emergency action.

705.10 Report of an investigation and rec-
ommendation.

AUTHORITY: Sec. 232, Trade Expansion Act
of 1962 (19 U.S.C. 1862), as amended (Pub. L.
100-418, 102 Stat. 1107), Reorg. Plan No. 3 of
1979 (44 FR 69273, Dec. 3, 1979); E.O. 12188 of
Jan. 2, 1980 (45 FR 989, Jan. 4, 1980).

SOURCE: 47 FR 14693, Apr. 6, 1982, unless
otherwise noted. Redesignated at 54 FR 601,
Jan. 9, 1989.

§705.1 Definitions.

As used in this part:

Department means the United States
Department of Commerce and includes
the Secretary of Commerce and the
Secretary’s designees.

Secretary means the Secretary of
Commerce or the Secretary’s des-
ignees.

Applicant means the person or entity
submitting a request or application for
an investigation pursuant to this part.

§705.2 Purpose.

These regulations set forth the proce-
dures by which the Department shall
commence and conduct an investiga-
tion to determine the effect on the na-
tional security of the imports of any
article. Based on this investigation,
the Secretary shall make a report and
recommendation to the President for

§705.4

action or inaction regarding an adjust-
ment of the imports of the article.

§705.3 Commencing an investigation.

Upon request of the head of any gov-
ernment department or agency, upon
application of an interested party, or
upon motion of the Secretary, the De-
partment shall immediately conduct
an investigation to determine the ef-
fect on the national security of the im-
ports of any article.

8§705.4 Criteria for determining effect
of imports on the national security.

(a) To determine the effect on the na-
tional security of the imports of the ar-
ticle under investigation, the Depart-
ment shall consider the quantity of the
article in question or other cir-
cumstances related to its import. With
regard for the requirements of national
security, the Department shall also
consider the following:

(1) Domestic production needed for
projected national defense require-
ments;

(2) The capacity of domestic indus-
tries to meet projected national de-
fense requirements;

(3) The existing and anticipated

availabilities of human resources,
products, raw materials, production
equipment and facilities, and other

supplies and services essential to the
national defense;

(4) The growth requirements of do-
mestic industries to meet national de-
fense requirements and the supplies
and services including the investment,
exploration and development necessary
to assure such growth; and

(5) Any other relevant factors.

(b) In recognition of the close rela-
tion between the strength of our na-
tional economy and the capacity of the
United States to meet national secu-
rity requirements, the Department
shall also, with regard for the quan-
tity, availability, character and uses of
the imported article under investiga-
tion, consider the following:

(1) The impact of foreign competition
on the economic welfare of any domes-
tic industry essential to our national
security;

(2) The displacement of any domestic
products causing substantial unem-
ployment, decrease in the revenues of
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government, loss of investment or spe-
cialized skills and productive capacity,
or other serious effects; and

(3) Any other relevant factors that
are causing or will cause a weakening
of our national economy.

§705.5 Request or application for an
investigation.

(a) A request or application for an in-
vestigation shall be in writing. The
original and 12 copies shall be filed
with the Director, Office of Industrial
Resource Administration, Room 3876,
U.S. Department of Commerce, Wash-
ington, DC 20230.

(b) When a request, application or
motion is under investigation, or when
an investigation has been completed
pursuant to §705.10 of this part, any
subsequently filed request or applica-
tion concerning imports of the same or
related article that does not raise new
or different issues may be either con-
solidated with the investigation in
progress as provided in §705.7(e) of this
part, or rejected. In either event, an ex-
planation for taking such action shall
be promptly given to the applicant. If
the request or application is rejected,
it will not be returned unless requested
by the applicant.

(c) Requests or applications shall de-
scribe how the quantity, availability,
character, and uses of a particular im-
ported article, or other circumstances
related to its import, affect the na-
tional security, and shall contain the
following information to the fullest ex-
tent possible:

(1) Identification of the applicant;

(2) A precise description of the arti-
cle;

(3) Description of the domestic indus-
try affected, including pertinent infor-
mation regarding companies and their
plants, locations, capacity and current
output of the industry;

(4) Pertinent statistics on imports
and domestic production showing the
quantities and values of the article;

(5) Nature, sources, and degree of the
competition created by imports of the
article;

(6) The effect that imports of the ar-
ticle may have upon the restoration of
domestic production capacity in the
event of national emergency;
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(7) Employment and special skills in-
volved in the domestic production of
the article;

(8) Extent to which the national
economy, employment, investment,
specialized skills, and productive ca-
pacity is or will be adversely affected;

(9) Revenues of Federal, State, or
local Governments which are or may be
adversely affected;

(10) National security supporting
uses of the article including data on
applicable contracts or sub-contracts,
both past and current; and

(11) Any other information or advice
relevant and material to the subject
matter of the investigation.

(d) Statistical material presented
should be, if possible, on a calendar-
year basis for sufficient periods of time
to indicate trends. Monthly or quar-
terly data for the latest complete years
should be included as well as any other
breakdowns which may be pertinent to
show seasonal or short-term factors.

§705.6 Confidential information.

(@) Any information or material
which the applicant or any other party
desires to submit in confidence at any
stage of the investigation that would
disclose national security classified in-
formation or business confidential in-
formation (trade secrets, commercial
or financial information, or any other
information considered senstitive or
privileged), shall be submitted on sepa-
rate sheets with the clear legend ‘““Na-
tional Security Classified”” or ‘‘Busi-
ness Confidential,”” as appropriate,
marked at the top of each sheet. Any
information or material submitted
that is identified as national security
classified must be accompanied at the
time of filing by a statement indicat-
ing the degree of classification, the au-
thority for the classification, and the
identity of the classifying entity. By
submitting information or material
identified as business confidential, the
applicant or other party represents
that the information is exempted from
public disclosure, either by the Free-
dom of Information Act (5 U.S.C. 552 et
seq.) or by some other specific statu-
tory exemption. Any request for busi-
ness confidential treatment must be
accompanied at the time of filing by a
statement justifying non-disclosure
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and referring to the specific legal au-
thority claimed.

(b) The Department may refuse to ac-
cept as business confidential any infor-
mation or material it considers not in-
tended to be protected under the legal
authority claimed by the applicant, or
under other applicable legal authority.
Any such information or material so
refused shall be promptly returned to
the submitter and will not be consid-
ered. However, such information or ma-
terial may be resubmitted as non-con-
fidential in which case it will be made
part of the public record.

§705.7 Conduct of an investigation.

(a) If the Department determines
that it is appropriate to afford inter-
ested parties an opportunity to present
information and advice relevant and
material to an investigation, a public
notice shall be published in the FED-
ERAL REGISTER soliciting from any in-
terested party written comments, opin-
ions, data, information or advice rel-
ative to the investigation. This mate-
rial shall be submitted as directed
within a reasonable time period to be
specified in the notice. All material
shall be submitted with 6 copies. In ad-
dition, public hearings may be held
pursuant to §705.8 of this part.

(b) All requests and applications filed
and all material submitted by inter-
ested parties, except information on
material that is classified or deter-
mined to be confidential as provided in
§705.6 of this part, will be available for
public inspection and copying in the
Bureau of Export Administration Free-
dom of Information Records Inspection
Facility, Room H-4886, U.S. Depart-
ment of Commerce, Washington, DC
20230, in accordance with regulations
published in part 4 of title 15, Code of
Federal Regulations.

(c) Further information may be re-
quested by the Department from other
sources through the use of question-
naires, correspondence, or other appro-
priate means.

(d) The Department shall, as part of
an investigation, seek information and
advice from, and consult with, the Sec-
retary of Defense and any other appro-
priate officers of the United States or
their designees, as shall be determined.
Communications received from agen-
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cies of the U.S. Government or foreign
governments will not be made avail-
able for public inspection. The Depart-
ment may also seek assistance in the
conduct of an investigation from other
agencies of the United States, as shall
be necessary.

(e) Any request or application that is
filed while an investigation is in
progress, concerning imports of the
same or related article and raising
similar issues, may be consolidated
with the request, application or motion
that initiated the investigation.

[47 FR 14693, Apr. 6, 1982. Redesignated at 54
FR 601, Jan. 9, 1989 and amended at 54 FR
19355, May 5, 1989]

§705.8 Public hearings.

(a) If it is deemed appropriate by the
Department, public hearings may be
held to elicit further information.

(1) A notice of hearing shall be pub-
lished in the FEDERAL REGISTER de-
scribing the date, time, place, the sub-
ject matter of each hearing and any
other information relevant to the con-
duct of the hearing. The name of a per-
son to contact for additional informa-
tion or to request time to speak at the
hearing shall also be included. Public
hearings may be held in more than one
location.

(2) Hearings shall be open to the pub-
lic unless national security classified
information will be presented. In that
event the presiding officer at the hear-
ing shall close the hearing, as nec-
essary, to all persons not having appro-
priate security clearances or not other-
wise authorized to have access to such
information. If it is known in sufficient
time prior to the hearing that national
security classified information will be
presented the notice of hearing pub-
lished in the FEDERAL REGISTER shall
state that national security classified
information will be presented and that
the hearing will be open only to those
persons having appropriate security
clearances or otherwise specifically au-
thorized to have access to such infor-
mation.

(b) Hearings shall be conducted as
follows:

(1) The Department shall appoint the
presiding officer;
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(2) The presiding officer shall deter-
mine all procedural matters during the
hearing;

(3) Interested parties may appear, ei-
ther in person or by representation,
and produce oral or written informa-
tion relevant and material to the sub-
ject matter of the investigation;

(4) Hearings will be fact-finding pro-
ceedings without formal pleadings or
adverse parties. Formal rules of evi-
dence will not apply;

(5) After a witness has testified, the
presiding officer may question the wit-
ness. Questions submitted to the pre-
siding officer in writing by any inter-
ested party may, at the discretion of
the presiding officer, be posed to the
witness. No cross examination of any
witness by a party shall be allowed.

(6) Each hearing will be stenographi-
cally reported. Transcripts of the hear-
ing, excluding any national security
classified information, may be pur-
chased from the Department at actual
cost of duplication, and will be avail-
able for public inspection in the Bureau
of Export Administration Freedom of
Information Records Inspection Facil-
ity, Room H-4886, U.S. Department of
Commerce, Washington, DC 20230.

[47 FR 14693, Apr. 6, 1982. Redesignated at 54
FR 601, Jan. 9, 1989 and amended at 54 FR
19355, May 5, 1989]

§705.9 Emergency action.

In emergency situations, or when in
the judgment of the Department, na-
tional security interests require it, the
Department may vary or dispense with
any or all of the procedures set forth in
§705.7 of this part.
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§705.10 Report of an investigation and
recommendation.

(a) When an investigation conducted
pursuant to this part is completed, a
report of the investigation shall be
promptly prepared. The report shall be
organized in several sections, if nec-
essary. One section shall contain all in-
formation and material that is not
classified or confidential as provided in
§705.6 of this part. Another section
shall contain all national security clas-
sified information and material. A
third section shall contain all business
confidential information and material.

(b) The Secretary shall report to the
President the findings of the investiga-
tion and a recommendation for action
or inaction within one year after re-
ceiving a request or application or oth-
erwise beginning an investigation pur-
suant to this part.

(c) The Executive Summary of the
report, excluding the sections contain-
ing national security classified and
business confidential information and
material, shall be published in the FED-
ERAL REGISTER upon the disposition of
each request, application, or motion
made pursuant to this part. Copies of
the full report will then be available
for public inspection and copying in
the Bureau of Export Administration
Freedom of Information Records In-
spection Facility, Room H-4886, U.S.
Department of Commerce, Washington,
DC 20230.

[47 FR 14693, Apr. 6, 1982. Redesignated at 54
FR 601, Jan. 9, 1989 and amended at 54 FR
19355, May 5, 1989]

PARTS 706-709 [RESERVED]
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§730.3

SUBCHAPTER B [RESERVED]

PARTS 710-729 [RESERVED]

SUBCHAPTER C—EXPORT ADMINISTRATION REGULATIONS

PART 730—GENERAL
INFORMATION

Sec.
730.1
730.2

What these regulations cover.

Statutory authority.

730.3 Dual use exports.

730.4 Other control agencies and depart-
ments.

730.5 Coverage of more than exports.

730.6 Control purposes.

730.7 License requirements and exceptions.

730.8 How to proceed and where to get help.

730.9 How the Bureau of Export Administra-
tion is organized.

730.10 Advisory information.

SUPPLEMENT NO. 1 TO PART 730—INFORMATION
COLLECTION REQUIREMENTS UNDER THE
PAPERWORK REDUCTION ACT: OMB CON-
TROL NUMBERS

SUPPLEMENT NO. 2 TO PART 730—TECHNICAL
ADVISORY COMMITTEES

SUPPLEMENT NO. 3 TO PART 730—OTHER U.S.
GOVERNMENT DEPARTMENTS AND AGEN-
CIES WITH EXPORT CONTROL RESPONSIBIL-
ITIES

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C. 287c; 22
U.S.C. 3201 et seq.; 22 U.S.C. 6004; Sec. 201,
Pub. L. 104-58, 109 Stat. 557 (30 U.S.C. 185(s));
30 U.S.C. 185(u); 42 U.S.C. 2139a; 42 U.S.C.
6212; 43 U.S.C. 1354; 46 U.S.C. app. 466c; 50
U.S.C. app. 5; E.O. 12924, 59 FR 43437, 3 CFR,
1994 Comp., p. 917; E.O. 11912, 41 FR 15825, 3
CFR, 1976 Comp., p. 114; E.O. 12002, 42 FR
35623, 3 CFR, 1977 Comp., p.133; E.O. 12058, 43
FR 20947, 3 CFR, 1978 Comp., p. 179; E.O.
12214, 45 FR 29783, 3 CFR, 1980 Comp., p. 256;
E.O. 12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12867, 58 FR 51747, 3 CFR, 1993
Comp., p. 649; E.O. 12918, 59 FR 28205, 3 CFR,
1994 Comp., p. 899; E.O. 12924, 59 FR 43437, 3
CFR, 1994 Comp., p. 917; E.O. 12938, 59 FR
59099, 3 CFR, 1994 Comp., p. 950; Executive
Order 13026 (November 15, 1996, 61 FR 58767);
Notice of August 15, 1995 (60 FR 42767, August
17, 1995); and Notice of August 14, 1996 (61 FR
42527); E.O. 12981 (60 FR 62981).

SOURCE: 61 FR 12734, Mar. 25, 1996, unless
otherwise noted.

§730.1 What these regulations cover.

In this part, references to the Export
Administration Regulations (EAR) are
references to 15 CFR chapter VII, sub-
chapter C. The EAR are issued by the
United States Department of Com-
merce, Bureau of Export Administra-
tion (BXA) under laws relating to the
control of certain exports, reexports,
and activities. In addition, the EAR
implement antiboycott law provisions
requiring regulations to prohibit speci-
fied conduct by United States persons
that has the effect of furthering or sup-
porting boycotts fostered or imposed
by a country against a country friendly
to United States. Supplement No. 1 to
part 730 lists the control numbers as-
signed to information collection re-
quirements under the EAR by the Of-
fice of Management and Budget pursu-
ant to the Paperwork Reduction Act of
1995.

§730.2 Statutory authority.

The EAR have been designed pri-
marily to implement the Export Ad-
ministration Act of 1979, as amended,
50 U.S.C. app. 2401-2420 (EAA). There
are numerous other legal authorities
underlying the EAR. These are listed
in the FEDERAL REGISTER documents
promulgating the EAR and at the be-
ginning of each part of the EAR in the
Code of Federal Regulations (CFR).
From time to time, the President has
exercised authority under the Inter-
national Emergency Economic Powers
Act with respect to the EAR (50 U.S.C.
1701-1706 (IEEPA)). The EAA is not per-
manent legislation, and when it has
lapsed, Presidential executive orders
under IEEPA have directed and author-
ized the continuation in force of the
EAR.

§730.3 Dual use exports.

The convenient term dual use is
sometimes used to distinguish the
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types of items covered by the EAR
from those that are covered by the reg-
ulations of certain other U.S. govern-
ment departments and agencies with
export licensing responsibilities. In
general, the term dual use serves to
distinguish EAR-controlled items that
can be used both in military and other
strategic uses (e.g., nuclear) and com-
mercial applications. In general, the
term dual use serves to distinguish
EAR-controlled items that can be used
both in military and other strategic
uses and in civil applications from
those that are weapons and military
related use or design and subject to the
controls of the Department of State or
subject to the nuclear related controls
of the Department of Energy or the Nu-
clear Regulatory Commission. Note,
however, that although the short-hand
term dual use may be employed to
refer to the entire scope of the EAR,
the EAR also apply to some items that
have solely civil uses.

§730.4 Other control agencies and de-
partments.

In addition to the departments and
agencies mentioned in §730.3 of this
part, other departments and agencies
have jurisdiction over certain narrower
classes of exports and reexports. These
include the Department of Treasury’s
Office of Foreign Assets Control
(OFAC), which administers controls
against certain countries that are the
object of sanctions affecting not only
exports and reexports, but also imports
and financial dealings. For your con-
venience, Supplement No. 3 to part 730
identifies other departments and agen-
cies with regulatory jurisdiction over
certain types of exports and reexports.
This is not a comprehensive list, and
the brief descriptions are only gen-
erally indicative of the types of con-
trols administered and/or enforced by
each agency.

§730.5 Coverage of more than exports.

The core of the export control provi-
sions of the EAR concerns exports from
the United States. You will find, how-
ever, that some provisions give broad
meaning to the term “‘export’”, apply
to transactions outside of the United
States, or apply to activities other
than exports.
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(a) Reexports. Commodities, software,
and technology that have been ex-
ported from the United States are gen-
erally subject to the EAR with respect
to reexport. Many such reexports, how-
ever, may go to many destinations
without a license or will qualify for an
exception from licensing requirements.

(b) Foreign products. In some cases,
authorization to export technology
from the United States will be subject
to assurances that items produced
abroad that are the direct product of
that technology will not be exported to
certain destinations without authoriza-
tion from BXA.

(c) Scope of ““‘exports’’. Certain actions
that you might not regard as an “‘ex-
port” in other contexts do constitute
an export subject to the EAR. The re-
lease of technology to a foreign na-
tional in the United States through
such means as demonstration or oral
briefing is deemed an export. Other ex-
amples of exports under the EAR in-
clude the return of foreign equipment
to its country of origin after repair in
the United States, shipments from a
U.S. foreign trade zone, and the elec-
tronic transmission of non-public data
that will be received abroad.

(d) U.S. person activities. To counter
the proliferation of weapons of mass
destruction, the EAR restrict the in-
volvement of ““United States persons’
anywhere in the world in exports of
foreign-origin items, or in providing
services or support, that may contrib-
ute to such proliferation. The EAR also
restrict technical assistance by U.S.
persons with respect to encryption
commodities or software.

[61 FR 12734, Mar. 25, 1996, as amended at 61
FR 68577, Dec. 30, 1996]

§730.6 Control purposes.

The export control provisions of the
EAR are intended to serve the national
security, foreign policy, nonprolifera-
tion, and short supply interests of the
United States and, in some cases, to
carry out its international obligations.
Some controls are designed to restrict
access to dual use items by countries
or persons that might apply such items
to uses inimical to U.S. interests.
These include controls designed to
stem the proliferation of weapons of
mass destruction and controls designed
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to limit the military and terrorism
support capability of certain countries.
The effectiveness of many of the con-
trols under the EAR is enhanced by
their being maintained as part of mul-
tilateral control arrangements. Multi-
lateral export control cooperation is
sought through arrangements such as
the Nuclear Suppliers Group, the Aus-
tralia Group, and the Missile Tech-
nology Control Regime. The EAR also
include some export controls to protect
the United States from the adverse im-
pact of the unrestricted export of com-
modities in short supply.

§730.7 License requirements and ex-
ceptions.

A relatively small percentage of ex-
ports and reexports subject to the EAR
require an application to BXA for a li-
cense. Many items are not on the Com-
merce Control List (CCL) (Supplement
No. 1 to §774.1 of the EAR), or, if on the
CCL, require a license to only a limited
number of countries. Other trans-
actions may be covered by one or more
of the License Exceptions in the EAR.
In such cases no application need be
made to BXA.

§730.8 How to proceed and where to
get help.

(a) How the EAR are organized. The
Export Administration Regulations
(EAR) are structured in a logical man-
ner. In dealing with the EAR you may
find it helpful to be aware of the over-
all organization of these regulations.
In order to determine what the rules
are and what you need to do, review
the titles and the introductory sections
of the parts of the EAR.

(1) How do you go about determining
your obligations under the EAR? Part 732
of the EAR provides steps you may fol-
low to determine your obligations
under the EAR. You will find guidance
to enable you to tell whether or not
your transaction is subject to the EAR
and, if it is, whether it qualifies for a
License Exception or must be author-
ized through issuance of a license.

(2) Are your items or activities subject to
the EAR at all? Part 734 of the EAR de-
fines the items and activities that are
subject to the EAR. Note that the defi-
nition of ‘“‘items subject to the EAR”
includes, but is not limited to, items
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listed on the Commerce Control List in
part 774 of the EAR.

(3) If subject to the EAR, what do the
EAR require? Part 736 of the EAR lists
all the prohibitions that are contained
in the EAR. Note that certain prohibi-
tions  (General Prohibitions One
through Three) apply to items as indi-
cated on the CCL, and others (General
Prohibitions Four through Ten) pro-
hibit certain activities and apply to all
items subject to the EAR unless other-
wise indicated.

(4) Do you need a license for your item
or activity? What policies will BXA apply
if you do need to submit license applica-
tion? The EAR have four principal ways
of describing license requirements:

(i) The EAR may require a license to
a country if your item is listed on the
CCL and the Country Chart in part 738
of the EAR tells that a license is re-
quired to that country. Virtually all
Export Control Classification Numbers
(ECCN) on the CCL are covered by the
Country Chart in part 738 of the EAR.
That part identifies the limited num-
ber of entries that are not included on
the Chart. These ECCNs will state the
specific countries that require a license
or refer you to a self-contained section,
i.e., Short Supply in part 754 of the
EAR, or Embargoes in part 746 of the
EAR. If a license is required, you
should consult part 740 of the EAR
which describes the License Exception
that may be available for items on the
CCL. Part 742 of the EAR describes the
licensing policies that BXA will apply
in reviewing an application you file.
Note that part 754 of the EAR on short
supply controls and part 746 on embar-
goes are self-contained parts that in-
clude the available exceptions and li-
censing policy.

(i) A license requirement may be
based on the end-use or end-user in a
transaction, primarily for proliferation
reasons. Part 744 of the EAR describes
such requirements and relevant licens-
ing policies and includes both restric-
tions on items and restrictions on the
activities of U.S. persons.

(iii) A license is required for vir-
tually all exports to embargoed des-
tinations, such as Cuba. Part 746 of the
EAR describes all the licensing re-
quirements, license review policies and
License Exceptions that apply to such
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destinations. If your transaction in-
volves one of these countries, you
should first look at this part. This part
also describes controls that may be
maintained under the EAR to imple-
ment UN sanctions.

(iv) In addition, under §§736.2(b)(9)
and (10) of the EAR, you may not en-
gage in a transaction knowing a viola-
tion is about to occur or violate any
orders, terms, and conditions under the
EAR. Part 764 of the EAR describes
prohibited transactions with a person
denied export privileges or activity
that violates the terms or conditions of
a denial order.

(5) How do you file a license application
and what will happen to the application
once you do file it? What if you need au-
thorization for multiple transactions?
Parts 748 and 750 of the EAR provide in-
formation on license submission and
processing. Part 752 of the EAR pro-
vides for a Special Comprehensive Li-
cense that authorizes multiple trans-
actions. If your application is denied,
part 756 of the EAR provides rules for
filing appeals.

(6) How do you clear shipments with the
U.S. Customs Service? Part 758 of the
EAR describes the requirements for
clearance of exports.

(7) Where do you find the rules on re-
strictive trade practices and boycotts?
Part 760 of the EAR deals with restric-
tive trade practices and boycotts.

(8) Where are the rules on record-
keeping and enforcement? Part 762 of the
EAR sets out your recordkeeping re-
quirements, and parts 764 and 766 of the
EAR deal with violations and enforce-
ment proceedings.

(9) What is the effect of foreign avail-
ability? Part 768 of the EAR provides
rules for determining foreign availabil-
ity of items subject to controls.

(10) Do the EAR provide definitions and
interpretations? Part 770 of the EAR
contains interpretations and part 772 of
the EAR lists definitions used.

(b) Why the EAR are so detailed. Some
people will find the great length of the
EAR and their extensive use of tech-
nical terms intimidating. BXA be-
lieves, however, that such detail and
precision can and does serve the inter-
ests of the public. The detailed listing
of technical parameters in the CCL es-
tablishes precise, objective criteria.

15 CFR Ch. VII (1-1-97 Edition)

This should, in most cases, enable you
to ascertain the appropriate control
status. Broader, more subjective cri-
teria would leave exporters and re-
exporters more dependent upon inter-
pretations and rulings by BXA offi-
cials. Moreover, much of the detail in
the CCL is derived from multilaterally
adopted lists, and the specificity serves
to enhance the uniformity and effec-
tiveness of international control prac-
tices and to promote a ‘‘level playing
field””. The detailed presentation of
such elements as licensing and export
clearance procedures enables you to
find in one place what you need to
know to comply with pertinent re-
quirements. Of special importance is
the detailed listing of License Excep-
tion criteria, as these will enable you
to determine quickly, and with con-
fidence, that you may proceed with a
transaction without delay. Finally,
some of the detail results from the
need to draft the EAR with care in
order to avoid loop-holes and to permit
effective enforcement.

(c) Where to get help. Throughout the
EAR you will find information on of-
fices you can contact for various pur-
poses and types of information. Gen-
eral information including; assistance
in understanding the EAR, information
on how to obtain forms, electronic
services, publications, and information
on training programs offered by BXA,
is available from the Office of Exporter
Services at the following locations:

Exporter Counselling Division, U.S. Depart-
ment of Commerce, 14th and Pennsylvania
Avenue, N.W., Room H1099D, Washington,
D.C., 20230, Telephone number: (202) 482-
4811, Facsimile number: (202) 482-3617

and

Western Regional Office, U.S. Department of
Commerce, 3300 Irvine Avenue, Suite 345,
Newport Beach, California 92660, Telephone
number: (714) 660-0144, Facsimile number:
(714) 660-9347

and

Santa Clara Branch Office, U.S. Department
of Commerce, 5201 Great America Park-
way, Suite 333, Santa Clara, California
95054, Telephone number: (408) 748-7450,
Facsimile number: (408) 748-7470.

§730.9 How the Bureau of Export Ad-
ministration is organized.
Functionally, the Bureau of Export
Administration is divided into two
branches, Export Administration and
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Export Enforcement. Also, BXA man-
ages a number of Technical Advisory
Committees consisting of industry and
government representatives which ad-
vise and assist BXA and other agencies
with respect to actions designed to im-
plement the EAR.

(a) Export Administration. Export Ad-
ministration implements and admin-
isters the export controls reflected in
the EAR. Export Administration con-
sists of five offices located in Washing-
ton D.C. and two field offices in Cali-
fornia under the supervision of the As-
sistant Secretary for Export Adminis-
tration:

(1) The Office of Nuclear and Missile
Technology Controls is responsible for
policy and technical issues and license
applications related to the Nuclear
Suppliers Group and the Missile Tech-
nology Control Regime. This office has
responsibility for items associated with
those regimes, and missile and nuclear
related exports and reexports subject
to the Enhanced Proliferation Control
Initiative.

(2) The Office Chemical/Biological
Controls and Treaty Compliance is re-
sponsible for implementing multilat-
eral export controls under the Aus-
tralia Group. This office has licensing
responsibility for items associated with
the Australia Group and related ex-
ports and reexports subject to the En-
hanced Proliferation Control Initia-
tive.

(3) The Office of Strategic Trade and
Foreign Policy Controls is responsible
for implementing multilateral export
controls dealing with conventional
arms and related dual use items. This
office is also responsible for computer
export control policies, and imple-
ments U.S. foreign policy controls
(e.g., crime control, anti-terrorism, and
regional stability). It also has licensing
responsibility for items controlled for
national security and foreign policy
reasons.

(4) The Office of Exporter Services is
responsible for the Special Comprehen-
sive License, processing and routing all
license applications, and preparing re-
sponses to requests for advisory opin-
ions and commodity classifications.
This office also provides counselling to
exporters and reexporters, conducts
educational seminars for the business
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community, maintains the Export Ad-
ministration Regulations, and coordi-
nates the operations of two field offices
listed in §730.8(c) of this part.

(5) The Office of Strategic Industries
and Economic Security implements
programs to ensure the continued
health of the U.S. defense industrial
base, facilitating diversification of U.S.
defense related industries into civilian
markets, and promoting the conversion
of military enterprises. This office is
also responsible for analyzing the eco-
nomic impact of U.S. export controls
on industrial competitiveness.

(b) Export Enforcement. Export En-
forcement implements the enforcement
provisions of the EAR, including part
760 of the EAR (Restrictive Trade Prac-
tices and Boycotts). This office also
conducts outreach programs to assist
members of the public in understand-
ing their obligation under EAR. The
Office of Export Enforcement is orga-
nized into three offices under the su-
pervision of the Assistant Secretary for
Export Enforcement.

(1) The Office of Export Enforcement
(OEE) is comprised of an office in
Washington, D.C. and eight field of-
fices. OEE is staffed with criminal in-
vestigators and analysts. This office in-
vestigates allegations of violations and
supports administrative and criminal
enforcement proceedings. The address-
es and telephone numbers of the eight
field offices are listed in §764.5(c)(7) of
the EAR.

(2) The Office of Enforcement Sup-
port (OES) is located in Washington,
D.C. OES supports BXA'’s preventive
enforcement efforts, including conduct-
ing pre-license checks and post-ship-
ment verifications. OES also provides
administrative and analytical support
for OEE.

(3) The Office of Antiboycott Compli-
ance administers and enforces the pro-
visions of part 760 of the EAR (Restric-
tive Trade Practices and Boycotts). It
investigates and prepares cases on al-
leged violations of this part.

(c) Technical Advisory Committees. The
Technical Advisory Committees (TACs)
provide advice and assistance to BXA
from U.S. industry regarding the cre-
ation and implementation of export
controls. For further information re-
garding establishment of TACs and
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other information, see Supplement No.
2 to part 730. Existing TACs include the
following:

(1) The Computer Systems Technical
Advisory Committee;

(2) The Electronics Technical Advi-
sory Committee;

(3) The Materials Technical Advisory
Committee;

(4) The Materials Processing Equip-
ment Technical Advisory Committee;

(5) The Regulations and Procedures
Technical Advisory Committee;

(6) The Sensors Technical Advisory
Committee;

(7) The Telecommunications Equip-
ment Technical Advisory Committee;
and

(8) The Transportation and Related
Equipment Technical Advisory Com-
mittee.

§730.10 Advisory information.

The general information in this part
is just that—general. To achieve brev-
ity, so as to give you a quick overview,
the information in this part is selec-
tive, incomplete, and not expressed
with regulatory precision. The control-
ling language is the language of suc-
ceeding parts of the EAR and of any
other laws or regulations referred to or
applicable. The content of this part is
not to be construed as modifying or in-
terpreting any other language or as in
any way, limiting the authority of
BXA, any of its components or any
other government department or agen-
cy. You should not take any action
based solely on what you read in this
part.

SUPPLEMENT NO. 1 TO PART 730—INFOR-
MATION COLLECTION REQUIREMENTS
UNDER THE PAPERWORK REDUCTION
ACT: OMB CONTROL NUMBERS

This supplement lists the control
numbers assigned to the information
collection requirements for the Bureau
of Export Administration by the Office
of Management and Budget (OMB), pur-
suant to the Paperwork Reduction Act
of 1995. This supplement complies with
the requirements of section
3506(c)(1)(B)(i) of the Paperwork Reduc-
tion Act requiring agencies to display
current control numbers assigned by
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the Director of OMB for each agency
information collection requirement.

Current OMB 15 CFR part or section where collections of
control No. information are identified or described
0694-0001 ... | §748.12(d) of the EAR.
0694-0004 ... | Part 768 of the EAR.
0694-0008 ... | §748.13, Supplement No. 5 to part 748 of
the EAR.
0694-0009 ... | §748.10(e) of the EAR.
0694-0012 ... | Part 760 and § 762.2(b) of the EAR.
0694-0013 ... | Part 774 of the EAR.
0694-0015 ... | §773.3 of the EAR.
0694-0016 ... | §88748.13 and 762.2(b) of the EAR.
0694-0017 ... | §748.10 of the EAR.
0694-0021 ... | 88748.11 and 762.2(b) of the EAR.
0694-0023 ... | §§740.3(d) and 740.4(c) of the EAR.
0694-0025 ... | §§754.4 and 762.2(b) of the EAR.
0694-0026 ... | §754.3 of the EAR.
0694-0027 ... | §754.2 of the EAR.
0694-0029 ... | §740.4(a) of the EAR.
0694-0030 ... | Supplement No. 2 to part 748, paragraph (p)
of the EAR.
0694-0031 ... | §750.9 of the EAR.
0694-0032 ... | §748.4(d)(2) of the EAR.
0694-0033 ... | §§740.7(b) and 762.2(b) of the EAR.
0694-0038 ... | §758.6(e)(2) of the EAR.
0694-0040 ... | 88758.5(c)(2) and 758.8 of the EAR.
0694-0047 ... | Supplement No. 2 to part 748, paragraph
(0)(2) of the EAR.
0694-0048 ... | §748.3 of the EAR.
0694-0050 ... | §752.5(c)(5) of the EAR.
0694-0051 ... | §750.10 of the EAR.
0694-0058 ... | §§762.2(b) and 764.5 of the EAR.
0694-0064 ... | §§748.9 and 762.2(b) of the EAR.
0694-0065 ... | §754.4(c) of the EAR of the EAR.
0694-0073 ... | §742.12, Supplement No. 3 to part 742, and
§762.2(b) of the EAR.
0694-0078 ... | Supplement No. 1 to part 774 of the EAR.
0694-0086 ... | Supplement No. 1 to part 774 of the EAR.
0694-0088 ... | Parts 746, 748, and 752; §762.2(b) of the
EAR.
0694-0089 ... | Part 752 and §762.2(b) of the EAR.
0694-0093 ... | §§748.10 and 762.2(b) of the EAR.
0694-0094 ... | Part 758 of the EAR of the EAR.
0694-0095 ... | 88740.7(a)(3)(ii) and 758.1(d) of the EAR.
0694-0096 ... | Part 760, § 762.6(a) of the EAR.
0694-0097 ... | §§752.15(b), 758.6, and 762.2(b) of the
EAR.
0694-0102 ... | 88754.6 and 754.7 of the EAR.
0694-0101 ... | §734.4 of the EAR.
0694-0100 ... | Supplement No. 1 to part 730.
0607-0001 ... | §758.2(m) of the EAR.
0607-0018 ... | 88740.1(d), 740.3(a)(3), 752.7(b),
§752.15(a) of the EAR.
§§754.2(h) and (), 754.4(c) 758.1,
§§758.2(m) and 758.3 of the EAR.
0607-0152 ... | §§740.1(d), 740.3(a)(3), 752.7(b),
§§752.15(a) of the EAR.
§§754.2(h) and (i), 754.4(c), 758.1,
§§758.2(m), and 758.3 of the EAR.

SUPPLEMENT NO. 2 TO PART 730—
TECHNICAL ADVISORY COMMITTEES

(a) Purpose. The purpose of this supplement
is to describe the procedures and criteria for
the establishment and operation of Tech-
nical Advisory Committees.
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(b) Technical advisory committees. Any pro-
ducer of articles, materials, or supplies, in-
cluding technology, software, and other in-
formation, that are subject to export con-
trols, or are being considered for such con-
trols because of their significance to the na-
tional security of the United States, may re-
quest the Secretary of Commerce to estab-
lish a technical advisory committee, under
the provisions of section 5(h) of the Export
Administration Act of 1979, as amended
(EAA) to advise and assist the Department of
Commerce and other appropriate U.S. Gov-
ernment agencies or officials with respect to
questions involving technical matters;
worldwide availability and actual utilization
of production technology; licensing proce-
dures that affect the level of export controls
applicable to a clearly defined grouping of
articles, materials, or supplies, including
technology, software, or other information;
and exports and reexports subject to all con-
trols that the United States maintains in-
cluding proposed revisions of any such con-
trols. If producers of articles, materials, or
supplies, including technology, software, and
other information, that are subject to export
controls because of their significance to the
national security of the United States, wish
a trade association or other representative
to submit a written request on their behalf
for the appointment to a TAC, such request
shall be submitted in accordance with para-
graph (b)(4) of this supplement.

(1) Form and substance of requests. Each re-
quest for the appointment of a TAC shall be
submitted in writing to: Assistant Secretary
for Export Administration, P.O. Box 273,
Washington, DC 20044.

The request shall include:

(i) A description of the articles, materials,
or supplies including technology and soft-
ware, in terms of a clear, cohesive grouping
(citing the applicable Export Control Classi-
fication Numbers where practical);

(ii) A statement of the reasons for request-
ing the appointment of a TAC; and

(iif) Any information in support of any
contention that may be made that the re-
quest meets the criteria described in para-
graph (b)(2) of this supplement.

(2) Consideration of request for establishment
of a TAC. The Department of Commerce will
review all requests for the establishment of a
TAC to determine if the following criteria
are met:

(i) That a substantial segment of the in-
dustry producing the specified articles, ma-
terials, or supplies including technology de-
sires such a committee; and

(ii) That the evaluation of such articles,
materials, or supplies including technology
and software for export control purposes is
difficult because of questions involving tech-
nical matters, worldwide availability and ac-
tual utilization of production and software
technology, or licensing procedures.
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(3) Requests by a substantial segment of an
industry. In determining whether or not a
substantial segment of any industry has re-
quested the appointment of a TAC, the De-
partment of Commerce will consider:

(i) The number of persons or firms request-
ing the establishment of a TAC for a particu-
lar grouping of commodities, software and
technology in relation to the total number of
U.S. producers of such items; and

(ii) The volume of annual production by
such persons or firms of each item in the
grouping in relation to the total U.S. produc-
tion. Generally, a substantial segment of an
industry (for purposes of this supplement)
shall consist of:

(A) Not less than 30 percent of the total
number of U.S. producers of the items con-
cerned; or

(B) Three or more U.S. producers who
produce a combined total of not less than 30
percent of the total U.S. annual production,
by dollar value of the items concerned; or

(C) Not less than 20 percent of the total
number of U.S. producers of the items con-
cerned, provided that the total of their an-
nual production thereof is not less than 20
percent of the total U.S. annual production,
by dollar value.

(iii) If it is determined that a substantial
segment of the industry concerned has re-
quested the establishment of a TAC concern-
ing a specific grouping of items that the De-
partment of Commerce determines difficult
to evaluate for export control purposes, BXA
will establish and use the TAC requested.

(4) Requests from trade associations or other
representatives. Requests from trade associa-
tions or other representatives of U.S. produc-
ers for the establishment of a TAC must
comply with the provisions of paragraphs (b)
(1) through (3) of this supplement. In addi-
tion, in order to assist BXA in determining
whether the criteria described in paragraph
(b)(3) of this supplement have been met, a
trade association or other representative
submitting a request for the establishment
of a TAC should include the following infor-
mation:

(i) The total number of firms in the par-
ticular industry;

(ii) The total number of firms in the indus-
try that have authorized the trade associa-
tion or other representative to act in their
behalf in this matter;

(iif) The approximate amount of total U.S.
annual production by dollar value of the
items concerned produced by those firms
that have authorized the trade association or
other representative to act in their behalf;
and

(iv) A description of the method by which
authorization to act on behalf of these pro-
ducers was obtained.

(5) Nominations for membership on TACs.
When the Department of Commerce deter-
mines that the establishment of a TAC is
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warranted, it will request nominations for
membership on the committee among the
producers of the items and from any other
sources that may be able to suggest well-
qualified nominees.

(6) Selection of industry members of commit-
tee. Industry members of a TAC will be se-
lected by the Department of Commerce from
a list of the nominees who have indicated
their availability for service on the commit-
tee. To the extent feasible, the Department
of Commerce will select a committee bal-
anced to represent all significant facets of
the industry involved, taking into consider-
ation such factors as the size of the firms,
their geographical distribution, and their
product lines. No industry representative
shall serve on a TAC for more than four con-
secutive years. The membership of a member
who is absent from four consecutive meet-
ings shall be terminated.

(7) Government members. Government mem-
bers of a TAC will be selected by the Depart-
ment of Commerce from the agencies having
an interest in the subject matter concerned.

(8) Invitation to serve on committee. Invita-
tions to serve on a TAC will be sent by letter
to the selected nominees.

(9) Election of Chair. The Chair of each TAC
shall be elected by a vote of the majority of
the members of the committee present and
voting.

(c) Charter. (1) No TAC established pursu-
ant to this supplement shall meet or take
any action until an advisory committee
charter has been filed with the Assistant
Secretary for Export Administration of the
Department of Commerce and with the
standing committees of the Senate and of
the House of Representatives having legisla-
tive jurisdiction over the Department. Such
charter shall contain the following informa-
tion:

(i) The committee’s official designation;

(ii) The committee’s objectives and the
scope of its activities;

(iif) The period of time necessary for the
committee to carry out its purposes;

(iv) The agency or official to whom the
committee reports;

(v) The agency responsible for providing
the necessary support for the committee;

(vi) A description of the duties for which
the committee is responsible, and, if such du-
ties are not solely advisory, a specification
of the authority for such functions;

(vii) The estimated annual operating costs
in dollars and years for such committee;

(viii) The estimated number and frequency
of committee meetings;

(ix) The committee’s termination date, if
less than two years from the date of the
committee’s establishment; and

(x) The date the charter is filed.

(d) Meetings. (1) Each TAC established
under the provisions of the EAA and para-
graph (b) of this supplement shall meet at
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least once every three months at the call of
its Chair unless it is specifically determined
by the Chair, in consultation with other
members of the committee, that a particular
meeting is not necessary.

(2) No TAC may meet except at the call of
its Chair.

(3) Each meeting of a TAC shall be con-
ducted in accordance with an agenda ap-
proved by a designated Federal government
employee.

(4) No TAC shall conduct a meeting in the
absence of a designated Federal government
employee who shall be authorized to adjourn
any advisory committee meeting, whenever
the Federal government employee deter-
mines adjournment to be in the public inter-
est.

(e) Public notice. Notice to the public of
each meeting of a TAC will be issued at least
20 days in advance and will be published in
the FEDERAL REGISTER. The notice will in-
clude the time and place of the meeting and
the agenda.

(f) Public attendance and participation. (1)
Any member of the public who wishes to do
so may file a written statement with any
TAC before or after any meeting of a com-
mittee.

(2) A request for an opportunity to deliver
an oral statement relevant to matters on the
agenda of a meeting of a TAC will be granted
to the extent that the time available for the
meeting permits. A committee may establish
procedures requiring such persons to obtain
advance approval for such participation.

(3) Attendance at meetings of TACs will be
open to the public unless it is determined
pursuant to section 10(d) of the Federal Advi-
sory Committee Act to be necessary to close
all, or some portion, of the meeting to the
public. A determination that a meeting or
portion thereof be closed to the public may
be made if all or a specific portion of a meet-
ing of a TAC is concerned with matters de-
scribed in section 552(b) of Title 5, U.S.C.

(4) Participation by members of the public
in open TAC meetings or questioning of com-
mittee members or other participants shall
not be permitted except in accordance with
procedures established by the committee.

(5) Every effort will be made to accommo-
date all members of the public who wish to
attend.

(g9) Minutes. (1) Detailed minutes of each
meeting of each TAC will be kept and will
contain a record of the persons present, a
complete and accurate description of the
matters discussed and conclusions reached,
and copies of all reports received, issued, or
approved by the TAC.

(2) The accuracy of all the minutes will be
certified to by the TAC Chair.

(h) Records. (1) Subject to section 552 of
Title 5, U.S.C. and Department of Commerce
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Administrative Order 205-12, “‘Public Infor-
mation,” and ‘““Public Information’ regula-
tions issued by the Department of Commerce
that are contained in 15 CFR part 4, Subtitle
A, the records, reports, transcripts, minutes,
appendices, working papers, draft, studies,
agenda, or other documents that were made
available to or prepared for or by each TAC
will be available for public inspection and
copying.

(2) Each TAC will prepare once each year a
report describing its membership, functions,
activities, and such related matters as would
be informative to the public consistent with
the policy of section 552(b) of Title 5, U.S.C.

(3)(i) Requests for records should be ad-
dressed to: Bureau of Export Administration,
Freedom of Information, Records Inspection
Facility, U.S. Department of Commerce,
Room 4513, Washington, DC 20230, Telephone
(202) 482-2593.

(ii) Rules concerning the use of the
Records Inspection Facility are contained in
15 CFR part 4, Subtitle A, or may be ob-
tained from this facility.

(i) Compensation. If the Department of
Commerce deems it appropriate, a member
of a TAC may be reimbursed for travel, sub-
sistence, and other necessary expenses in-
curred in connection with the member’s du-
ties.

(J) Scope of advisory committee functions. All
TACs are limited to the functions described
in their charters.

(k) Duration of committees. Each TAC will
terminate at the end of two years from the
date the committee was established or two
years from the effective date of its most re-
cent extension, whichever is later. Commit-
tees may be continued only for successive
two-year periods by appropriate action taken
by the authorized officer of the Department
of Commerce prior to the date on which such
advisory committee would otherwise termi-
nate. TACs may be extended or terminated
only after consultation with the committee.

(I) Miscellaneous. (1) TACs established in
accordance with paragraph (b) of this supple-
ment must conform to the provisions of the
Federal Advisory Committee Act (Pub. L. 92—
463), Office of Management and Budget Cir-
cular A-63 (Revision of March 1974), ‘“‘Advi-
sory Committee Management,” Department
of Commerce Administrative Order 205-12,
“Public Information,”” the applicable provi-
sions of the EAA, and any other applicable
Department of Commerce regulations or pro-
cedures affecting the establishment or oper-
ation of advisory committees.

(2) Whenever the Department of Commerce
desires the advice or assistance of a particu-
lar segment of an industry with respect to
any export control problem for which the
service of a TAC, as described in paragraph
(b) of this supplement is either unavailable
or impracticable, an advisory committee
may be established pursuant to the provi-
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sions of section 9 of the Federal Advisory
Committee Act. Such committees will be
subject to the requirements of the Federal
Advisory Committee Act, OMB Circular A-63
(Revision of March 1974), ““Advisory Commit-
tee Management,”” Department of Commerce
Administrative Order 205-12, ‘“‘Public Infor-
mation,” and any other applicable Depart-
ment of Commerce regulations or procedures
affecting the establishment or operation of
advisory committees.

(3) Nothing in the provisions of this supple-
ment shall be construed to restrict in any
manner the right of any person or firm to
discuss any export control matter with the
Department of Commerce or to offer advice
or information on export control matters.
Similarly, nothing in these provisions shall
be construed to restrict the Department of
Commerce in consulting any person or firm
relative to any export control matter.

SUPPLEMENT NO. 3 TO PART 730—OTHER
U.S. GOVERNMENT DEPARTMENTS
AND AGENCIES WITH EXPORT CON-
TROL RESPONSIBILITIES

NoOTE: The departments and agencies iden-
tified with an asterisk control exports for
foreign policy or national security reasons
and, in certain cases, such controls may
overlap with the controls described in the
EAR (see part 734 of the EAR).

Defense Services and Defense Articles

Office of Defense
(703) 875-6644, Fax:

*Department of State,
Trade Controls, Tel.
(703) 875-6647.

22 CFR parts 120 through 130.

Drugs, Chemicals and Precursors

Drug Enforcement Administration, Inter-
national Chemical Control Unit, Tel. (202)
307-7202, Fax: (202) 307-8570.

21 CFR parts 1311 through 1313.

Controlled Substances: Drug Enforcement
Administration, International Drug Unit,
Tel. (202) 307-2414, Fax: (202) 307-8570.

21 CFR 1311 through 1313.

Drugs and Biologics: Food and Drug Admin-
istration, Import/Export, Tel. (301) 594-3150,
Fax: (301) 594-0165.

21 U.S.C. 301 et seq.

Investigational drugs permitted: Food and
Drug Administration, International Af-
fairs, Tel. (301) 443-4480, Fax: (301) 443-0235.
21 CFR 312.1106.

Fish and Wildlife Controls; Endangered Species

Department of the Interior, Chief Office of
Management Authority, Tel. (703) 358-2093,
Fax: (703) 358-2280.

50 CFR 17.21, 17.22, 17.31, 17.32.
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Foreign Assets and Transactions Controls

*Department of Treasury, Office of Foreign
Assets Control, Licensing, Tel. (202) 622-
2480, Fax: (202) 622-1657.

31 CFR parts 500 through 590.

Medical Devices

Food and Drug Administration, Office of
Compliance, Tel. (301) 594-4699, Fax: (301)
594-4715.

21 U.S.C. 301 et seq.

Natural Gas and Electric Power

Department of Energy, Office of Fuels Pro-
grams, Tel. (202) 586-9482, Fax: (202) 586-
6050.

10 CFR 205.300 through 205.379 and part 590.

Nuclear Materials and Equipment

*Nuclear Regulatory Commission, Office of
International Programs, Tel. (301) 415-2344,
Fax: (301) 415-2395.

10 CFR part 110.

Nuclear Technology; Technical Data for
Nuclear Weapons/Special Nuclear Materials

*Department of Energy, Office of Arms Con-
trol and Non Proliferation, Export Control
Division, Tel. (202) 586-2112, Fax: (202) 586-
6977.

10 CFR part 810.

Ocean Freight Forwarders

Federal
Freight Forwarders,
Fax: (202) 523-5830.

46 CFR part 510.

Maritime Commission, Office of
Tel. (202) 523-5843,

Patent Filing Data Sent Abroad

*Department of Commerce, Patent and
Trademark Office, Licensing and Review;
Tel. (703) 308-1722, Fax: (703) 305-3603, 3604.
37 CFR part 5.

Prohibition of Movement of American Carriers
and Prohibition on Transportation of Goods
Destined for North Korea

Department of Transportation, Office of
International Law, General Counsel, Tel.
(202) 366-2972, Fax: (202) 366-9188.

44 CFR part 403.

U.S. Flagged or U.S. Manufactured Vessels
Over 1,000 Gross Tons

U.S. Maritime Administration, Division of
Vessel Transfer and Disposal, Tel. (202) 366—
5821, Fax: (202) 366-3889.

46 CFR part 221.

PART 732—STEPS FOR USING THE
EAR

Sec.

15 CFR Ch. VII (1-1-97 Edition)

732.1 Steps overview.

732.2 Steps regarding scope of the EAR.

732.3 Steps regarding the ten general prohi-
bitions.

732.4 Steps regarding License Exceptions.

732.5 Steps regarding Shipper’s Export Dec-
laration, Destination Control State-
ments, record keeping, license applica-
tions, and other requirements.

732.6 Steps for other requirements.

SUPPLEMENT NoO. 1 TO PART 732—BXA’s
“KNOW YOUR CUSTOMER’ GUIDANCE AND
RED FLAGS

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437, 3
CFR, 1994 Comp., p. 917; Executive Order
13026 (November 15, 1996, 61 FR 58767) Notice
of August 15, 1995 (60 FR 42767, August 17,
1995); and Notice of August 14, 1996 (61 FR
42527).

SOURCE: 61 FR 12740, Mar. 25, 1996, unless
otherwise noted.

§732.1 Steps overview.

(a)(1) Introduction. In this part, ref-
erences to the EAR are references to 15
CFR chapter VII, subchapter C. This
part is intended to help you determine
your obligations under the EAR by
listing logical steps in §732.2 through
§732.5 of this part that you can take in
reviewing these regulations. By cross-
references to the relevant provisions of
the EAR, this part describes the sug-
gested steps for you to determine appli-
cability of the following:

(i) The scope of the EAR (part 734 of
the EAR);

(if) Each of the general prohibitions
(part 736 of the EAR);

(iii) The License Exceptions (part 740
of the EAR); and

(iv) Other requirements such as
clearing your export with the U.S. Cus-
toms Service, keeping records, and
completing and documenting license
applications.

(2) These steps describe the organiza-
tion of the EAR, the relationship
among the provisions of the EAR, and
the appropriate order for you to con-
sider the various provisions of the
EAR.

(b) Facts about your transaction. The
following five types of facts determine
your obligations under the EAR and
will be of help to you in reviewing
these steps:

(1) What is it? What an item is, for ex-
port control purposes, depends on its
classification, which is its place on the
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Commerce Control List (see part 774 of
the EAR).

(2) Where is it going? The country of ul-
timate destination for an export or reex-
port also determines licensing require-
ments (see parts 738 and 774 of the EAR
concerning the Country Chart and the
Commerce Control List).

(3) Who will receive it? The ultimate
end-user of your item cannot be a bad
end-user. See General Prohibition Four
(Denial Orders) in §736.2(b)(4) and parts
744 and 764 of the EAR for a reference
to the list of persons you may not deal
with.

(4) What will they do with it? The ulti-
mate end-use of your item cannot be a
bad end-use. See General Prohibition
Five (End-Use End-User) in §736.2(b)(5)
and part 744 of the EAR for general
end-use and end-user restrictions.

(5) What else do they do? Conduct such
as contracting, financing, and freight
forwarding in support of a proliferation
project (as described in §744.6 of the
EAR) may prevent you from dealing
with someone.

(c) Are your items and activities subject
to the EAR? You should first determine
whether your commodity, software, or
technology is subject to the EAR (see
part 734 of the EAR concerning scope),
and Steps 1 through 6 help you do that.
For exports from the United States,
only Steps 1 and 2 are relevant. If you
already know that your item or activ-
ity is subject to the EAR, you should
go on to consider the ten general prohi-
bitions in part 736 of the EAR. If your
item or activity is not subject to the
EAR, you have no obligations under
the EAR and may skip the remaining
steps.

(d) Does your item or activity require a
license under one or more of the ten gen-
eral prohibitions? (1) Brief summary of the
ten general prohibitions. The general
prohibitions are found in part 736 of the
EAR and referred to in these steps.
They consist, very briefly, of the fol-
lowing:

(i) General Prohibition One (Exports
and Reexports): Export and reexport of
controlled items to listed countries.

(ii) General Prohibition Two (Parts
and Components Reexports): Reexport
and export from abroad of foreign-
made items incorporating more than a
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de minimis amount of controlled U.S.
content.

(iii) General Prohibition Three (For-
eign-produced Direct Product Reex-
ports): Reexport and export from
abroad of the foreign-produced direct
product of U.S. technology and soft-
ware.

(iv) General Prohibition Four (Denial
Orders): Engaging in actions prohibited
by a denial order.

(v) General Prohibition Five (End-
Use End-User): Export or reexport to
prohibited end-user or end-users.

(vi) General Prohibition Six (Embar-
go): Export or reexport to embargoed
destinations.

(vii) General Prohibition Seven (U.S.
Person Proliferation Activity): Support
of proliferation activities.

(viii) General Prohibition Eight (In-
Transit): In-transit shipments and
items to be unladen from vessels and
aircraft.

(ix) General Prohibition Nine (Or-
ders, Terms and Conditions): Violation
of any orders, terms, or conditions.

(X) General Prohibition Ten (Knowl-
edge Violation to Occur): Proceeding
with transactions with knowledge that
a violation has occurred or is about to
occur.

(2) Controls on items on the Commerce
Control List (CCL). If your item or ac-
tivity is subject to the EAR, you
should determine whether any one or
more of the ten general prohibitions re-
quire a license for your export, reex-
port, or activity. Steps 7 through 11
refer to classification of your item on
the Commerce Control List (CCL) (part
774 of the EAR) and how to use the
Country Chart (Supplement No. 1 to
part 738 of the EAR) to determine
whether a license is required based
upon the classification of your item.
These steps refer to General Prohibi-
tions One (Exports and Reexports),
Two (Parts and Components Reex-
ports), and Three (Foreign-Produced
Direct Product Reexports) for all coun-
tries except: Cuba, Iran, lIraq, Libya,
and North Korea. For these countries,
you may skip Steps 7 through 11 and go
directly to Step 12.

(3) Controls on activities. Steps 12
through 18 refer to General Prohibi-
tions Four through Ten. Those general
prohibitions apply to all items subject
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to the EAR, not merely those items
listed on the CCL in part 774 of the
EAR. For example, they refer to the
general prohibitions for persons denied
export privileges, prohibited end-uses
and end-users, embargoed countries
(e.g., Cuba, Iran, Iraq, Libya, and North
Korea), prohibited activities of U.S.
persons in support of proliferation of
weapons of mass destruction, prohib-
ited unlading of shipments, compliance
with orders, terms and conditions, and
activities when a violation has oc-
curred or is about to occur.

(4) General prohibitions. If none of the
ten general prohibitions applies, you
should skip the steps concerning Li-
cense Exceptions and for exports from
the United States, review Steps 27
through 29 concerning Shipper’s Export
Declarations to be filed with the U.S.
Customs Service, Destination Control
Statements for export control docu-
ments, and recordkeeping require-
ments.

(e) Is a License Exception available to
overcome the license requirement? If you
decide by reviewing the CCL in com-
bination with the Country Chart that a
license is required for your destination,
you should determine whether a Li-
cense Exception will except you from
that requirement. Steps 20 through 24
help you determine whether a License
Exception is available. Note that gen-
erally License Exceptions are not
available to overcome General Prohibi-
tions Four through Ten. However, se-
lected License Exceptions for embar-
goed destinations are specified in part
746 of the EAR and License Exceptions
for short supply controls are specified
in part 754 of the EAR. If a License Ex-
ception is available and the export is
from the United States, you should re-
view Steps 26 through 28 concerning
Shipper’s Export Declarations to be
filed with the U.S. Customs Service,
Destination Control Statements for ex-
port control documents and record-
keeping requirements. If a License Ex-
ception is not available, go on to Steps
25 through 29.

(f) How do you apply for a license? If
you must file a license application, you
should review the requirements of part
748 of the EAR as suggested by Step 26.
Then you should review Steps 27
through 29 concerning Shipper’s Export
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Declarations to be filed with the U.S.
Customs Service, Destination Control
Statements for export control docu-
ments, and recordkeeping require-
ments.

§732.2 Steps regarding scope of the
EAR.

Steps 1 through 6 aid you in deter-
mining the scope of the EAR.

(a) Step 1: Items subject to the exclusive
jurisdiction of another Federal agency.
This step is relevant for both exports
and reexports. Determine whether your
item is subject to the exclusive juris-
diction of another Federal Agency as
provided in §734.3 of the EAR.

(1) If your item is subject to the ex-
clusive jurisdiction of another Federal
agency, comply with the regulations of
that agency. You need not comply with
the EAR and may skip the remaining
steps.

(2) If your item is not subject to the
exclusive jurisdiction of another fed-
eral agency, then proceed to Step 2 in
paragraph (b) of this section.

(b) Step 2: Publicly available technology
and software. This step is relevant for
both exports and reexports. Determine
if your technology or software is pub-
licly available as defined and explained
at part 734 of the EAR. Supplement No.
1 to part 734 of the EAR contains sev-
eral practical examples describing pub-
licly available technology and software
that is outside the scope of the EAR.
The examples are illustrative, not com-
prehensive. Note that encryption soft-
ware controlled for El reasons under
ECCN 5D002 on the Commerce Control
List (refer to Supplement No.1 to part
774 of the EAR) shall be subject to the
EAR even if publicly available. Accord-
ingly, the provisions of the EAR con-
cerning the public availability of items
are not applicable to encryption items
controlled for *“EI’”’ reasons under
ECCN 5D002.

(1) If your technology or software is
publicly available, and therefore out-
side the scope of the EAR, you may
proceed with the export or reexport.
You have no obligations under the EAR
and need not comply with the EAR.
You may skip the remaining steps.

(2) If your technology or software is
not publicly available and you are ex-
porting from the United States, skip to
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Step 7 in §732.3(b) of this part concern-
ing the general prohibitions.

(3) If you are exporting items from a
foreign country, you should then pro-
ceed to Step 3 in paragraph (c) of this
section and the other steps concerning
the scope of the EAR.

(c) Step 3: Reexport of U.S.-origin items.
This step is appropriate only for re-
exporters. For an item in a foreign
country, you should determine whether
the item is of U.S. origin. If it is of
U.S.-origin, skip to Step 7 in §732.3(b)
of this part. If it is not of U.S. origin,
then proceed to Step 4 in paragraph (d)
of this section.

(d) Step 4: Foreign-made items incor-
porating less than the de minimis level of
U.S. parts, components, and materials.
This step is appropriate only for items
that are made outside the United
States. Note that encryption items
controlled for El reasons under ECCN
5A002 or ECCN 5D002 on the Commerce
Control List (refer to Supplement No.1
to part 774 of the EAR) shall be subject
to the EAR even if they incorporate
less than the de minimis level of U.S.
content. Accordingly, the provisions of
the EAR concerning de minimis levels
are not applicable to encryption items
controlled for *“EI’”’ reasons under
ECCN 5A002, ECCN 5D002, or ECCN
5E002.

(1) For an item made in a foreign
country, you should determine whether
controlled U.S.-origin parts, compo-
nents, or materials are incorporated as
provided in §734.4 of the EAR. Also, de-
termine the value of the U.S.-origin
controlled content as provided in Sup-
plement No. 2 to part 734 of the EAR.

(2) To determine the value of the
U.S.-origin controlled content, you
should classify the U.S.-origin content
on the CCL, determine those items
that would require a license from BXA
for reexport to the ultimate destina-
tion of the foreign-made product if
such parts, components, or materials
were reexported to that destination in
the form received, and divide the total
value of the controlled U.S. parts, com-
ponents, and materials incorporated
into the foreign-made item by the sale
price of the foreign-made item.

(3) If no U.S. parts, components, or
materials are incorporated or if the in-
corporated U.S. parts, components, and
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materials are below the de minimis level
described in §734.4 of the EAR, then the
foreign-made item is not subject to the
EAR by reason of the parts and compo-
nents rule, the classification of a for-
eign-made item is irrelevant in deter-
mining the scope of the EAR, and you
should skip Step 4 and go on to con-
sider Step 5 regarding the foreign-pro-
duced direct product rule.

(4) If controlled parts, components,
or materials are incorporated and are
above the de minimis level, then you
should go on to Step 5.

(e) Step 5: Foreign-made items incor-
porating more than the de minimis level of
U.S. parts, components, or materials. This
step is appropriate only for foreign-
made items incorporating certain U.S.
parts. If the incorporated U.S. parts ex-
ceed the relevant de minimis level, then
your export from abroad is subject to
the EAR. You then should skip to Step
7 at §732.3 of this part and consider the
steps regarding all other general prohi-
bitions, License Exceptions, and other
requirements.

(f) Step 6: Foreign-made items produced
with certain U.S. technology for export to
specified destinations. This step is appro-
priate for foreign-made items in for-
eign countries.

(1) If your foreign-produced item is
described in an entry on the CCL and
the Country Chart requires a license to
your export or reexport destination for
national security reasons, you should
determine whether your item is subject
to General Prohibition Three (Foreign-
Produced Direct Product Reexports)
(8736.2(b)(3) of the EAR). Your item is
subject to the EAR if it is captured by
General Prohibition Three (Foreign-
Produced Direct Product Reexports),
and that prohibition applies if your
transaction meets each of the following
conditions:

(i) Country scope of prohibition. Your
export or reexport destination for the
direct product is Cuba, North Korea,
Libya, or a destination in Country
Group D:1 (see Supplement No. 1 to
part 740 of the EAR) (reexports of for-
eign-produced direct products exported
to other destinations are not subject to
General Prohibition Three);

(ii) Scope of technology or software
used to create direct products subject to
the prohibition. Technology or software
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that was used to create the foreign-pro-
duced direct product, and such tech-
nology or software that was subject to
the EAR and required a written assur-
ance as a supporting document for a li-
cense or as a precondition for the use
of License Exception TSR in §740.6 of
the EAR (reexports of foreign-produced
direct products created with other
technology and software are not sub-
ject to General Prohibition Three); and

(iii) Scope of direct products subject to
the prohibition. The foreign-produced
direct products are subject to national
security controls as designated on the
proper ECCN of the Commerce Control
List in part 774 of the EAR (reexports
of foreign-produced direct products not
subject to national security controls
are not subject to General Prohibition
Three).

(2) License Exceptions. Each License
Exception described in part 740 of the
EAR overcomes this General Prohibi-
tion Three if all terms and conditions
of a given License Exception are met
by the exporter or reexporter.

(3) Subject to the EAR. If your item is
captured by the foreign-produced di-
rect product control at General Prohi-
bition Three, then your export from
abroad is subject to the EAR. You
should next consider the steps regard-
ing all other general prohibitions, Li-
cense Exceptions, and other require-
ments. If your item is not captured by
General Prohibition Three, then your
export from abroad is not subject to
the EAR. You have completed the steps
necessary to determine whether your
transaction is subject to the EAR, and
you may skip the remaining steps.
Note that in summary, items in foreign
countries are subject to the EAR when
they are:

(i) U.S.-origin commodities, software
and technology unless controlled for
export exclusively by another Federal
agency or unless publicly available;

(i) Foreign-origin commodities, soft-
ware, and technology that are within
the scope of General Prohibition Two
(Parts and Components Reexports), or
General Prohibition Three (Foreign-
Produced Direct Product Reexports).
(However, such foreign-made items are
also outside the scope of the EAR if
they are controlled for export exclu-
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sively by another Federal agency or
unless publicly available.)

[61 FR 12740, Mar. 25, 1996, as amended at 61
FR 64274, Dec. 4, 1996; 61 FR 68577, Dec. 30,
1996]

§732.3 Steps regarding the ten general
prohibitions.

(a) Introduction. If your item or activ-
ity is subject to the scope of the EAR,
you should then consider each of the
ten general prohibitions listed in part
736 of the EAR. General Prohibitions
One ((Exports and Reexports), Two
(Parts and Components Reexports), and
Three (Foreign-Produced Direct Prod-
uct Reexports) (§736.2(b) (1), (2), and (3)
of the EAR) are product controls that
are shaped and limited by parameters
specified on the CCL and Country
Chart. General Prohibitions Four
through Ten are prohibitions on cer-
tain activities that are not allowed
without authorization from BXA, and
these prohibitions apply to all items
subject to the EAR unless otherwise
specified (§736.2(b) (4) through (10) of
the EAR).

(b) Step 7: Classification. (1) You
should classify your items in the rel-
evant entry on the CCL, and you may
do so on your own without the assist-
ance of BXA. You are responsible for
doing so correctly, and your failure to
correctly classify your items does not
relieve you of the obligation to obtain
a license when one is required by the
EAR.

(2) You have a right to request the
applicable classification of your item
from BXA, and BXA has a duty to pro-
vide that classification to you. For fur-
ther information on how to obtain clas-
sification assistance from BXA, see
part 748 of the EAR.

(3) For items subject to the EAR but
not listed on the CCL, the proper clas-
sification is EAR99. This number is a
““basket’ for items not specified under
any CCL entry and appears at the end
of each Category on the CCL.

(c) Step 8: Country of ultimate destina-
tion. You should determine the country
of ultimate destination. The country of
destination determines the applicabil-
ity of several general prohibitions, Li-
cense Exceptions, and other require-
ments. Note that part 754 of the EAR
concerning short supply controls is
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self-contained and is the only location
in the EAR that contains both the pro-
hibitions and exceptions applicable to
short supply controls.

(d) Step 9: Reason for control and the
Country Chart. (1) Reason for control and
column identifier within the Export Con-
trol Classification Number (ECCN). Once
you have determined that your item is
controlled by a specific ECCN, you
must use information contained in the
“‘License Requirements’ section of
that ECCN in combination with the
Country Chart to decide whether a li-
cense is required under General Prohi-
bitions One, Two, or Three to a par-
ticular destination. The CCL and the
Country Chart are taken together to
define these license requirements. The
applicable ECCN will indicate the rea-
son or reasons for control for items
within that ECCN. For example, ECCN
6A007 is controlled for national secu-
rity, missile technology, and anti-ter-
rorism reasons.

(2) Reason for control within the Coun-
try Chart. With each of the applicable
Country Chart column identifiers
noted in the correct ECCN, turn to the
Country Chart. Locate the correct
Country Chart column identifier on the
horizontal axis, and determine whether
an “X”" is marked in the cell next to
the destination in question. Consult
§738.4 of the EAR for comprehensive in-
structions on using the Country Chart
and a detailed example.

(1) An “X”” in the cell or cells for the
relevant country and reason(s) for con-
trol column indicates that a license is
required for General Prohibitions One
(Exports and Reexports in the Form
Received), Two (Parts and Components
Reexports), and Three (Foreign-Pro-
duced Direct Product Reexports). (See
§736.2 (b)(1), (b)(2), and (b)(3) of the
EAR).

(i) If one or more cells have an ““X”
in the relevant column, a license is re-
quired unless you qualify for a License
Exception described in part 740 of the
EAR. If a cell does not contain an “‘X”’
for your destination in one or more rel-
evant columns, a license is not re-
quired under the CCL and the Country
Chart.

(iii) Additional controls may apply to
your export. You must go on to steps 12
through 18 described in paragraphs (g)
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to (m) of this section to determine
whether additional limits described in
General Prohibition Two (Parts and
Components Reexports) and General
Prohibition Three (Foreign-Produced
Direct Product Reexports ) apply to
your proposed transaction. If you are
exporting an item from the United
States, you should skip Step 10 and
Step 11. Proceed directly to Step 12 in
paragraph (g) of this section.

(3) License requirements not on the
Country Chart. There are two instances
where the Country Chart cannot be
used to determine if a license is re-
quired. Items controlled for short sup-
ply reasons are not governed by the
Country Chart. Part 754 of the EAR
contains license requirements and Li-
cense Exceptions for items subject to
short supply controls. A limited num-
ber of ECCNs contained on the CCL do
not identify a Country Chart column
identifier. In these instances, the ECCN
states whether a license is required and
for which destinations. See §738.3(a) of
the EAR for a list of the ECCNs for
which you do not need to consult the
Country Chart to determine licensing
requirements.

(4) Destinations subject to embargo pro-
visions. The Country Chart does not
apply to Cuba, Iran, Iraq, Libya, and
North Korea; and for those countries
you should review the embargo provi-
sions at part 746 of the EAR and may
skip this step concerning the Country
Chart. For Angola, Bosnia-
Herzegovina, Croatia, Rwanda, and
Serbia and Montenegro the Country
Chart provides for certain license re-
quirements, and part 746 of the EAR
provides additional requirements.

(5) Items subject to the EAR but not on
the CCL. Items subject to the EAR that
are not on the CCL are properly classi-
fied EAR99. For such items, you may
skip this step and proceed directly with
Step 12 in paragraph (g) of this section.

(e) Step 10: Foreign-made items incor-
porating U.S.-origin items and the de
minimis rule. (1) Parts and components
rule. The following considerations are
appropriate for items abroad and are
the same steps necessary to determine
whether a foreign-made item incor-
porating U.S. parts, components, or
materials is subject to the EAR. If
your foreign-made item is described in

139



§732.3

an entry on the CCL and the Country
Chart requires a license to your export
or reexport destination, you should de-
termine whether the controlled U.S.-
origin commodities, software, or tech-
nology incorporated into the foreign-
made item exceeds the de minimis level
applicable to the ultimate destination
of the foreign-made item, as follows:

(i) A 10% de minimis level to embar-
goed and terrorist-supporting coun-
tries; or

(i) A 25% de minimis level to all other
countries.

(2) Guidance for calculations. For guid-
ance on how to calculate the U.S.-con-
trolled content, refer to Supplement
No. 2 to part 734 of the EAR. Note that
certain rules issued by the Office of
Foreign Assets Control, certain exports
from abroad by U.S.-owned or con-
trolled entities may be prohibited not-
withstanding the de minimis provisions
of the EAR. In addition, the de minimis
exclusions from the parts and compo-
nents rule do not relieve U.S. persons
of the obligation to refrain from sup-
porting the proliferation of weapons of
mass-destruction and missiles as pro-
vided in General Prohibition Seven
(U.S. Person Proliferation Activity) de-
scribed in §736.2(b)(7) of the EAR. Note
that encryption items controlled for EI
reasons under ECCN 5A002 or ECCN
5D002 on the Commerce Control List
(refer to Supplement No.1 to part 774 of
the EAR) shall be subject to the EAR
even if they incorporate less than the
de minimis level of U.S. content. Ac-
cordingly, the provisions of the EAR
concerning de minimis levels are not ap-
plicable to encryption items controlled
for “EI” reasons under ECCN 5A002,
ECCN 5D002, or ECCN 5E002.

(f) Step 11: Foreign-produced direct
product. The following considerations
are appropriate for items abroad and
are the same considerations necessary
to determine whether a foreign-pro-
duced direct product is subject to the
EAR under Step 6 in §732.2(f) of this
part.

(1) If your foreign-produced item is
described in an entry on the CCL and
the Country Chart requires a license to
your export or reexport destination for
national security reasons, you must de-
termine whether your item is subject
to General Prohibition Three (Foreign-
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Produced Direct Product Reexports)
(§736.2(b)(3) of the EAR). Your item is
subject to this general prohibition if
your transaction meets each of the fol-
lowing conditions:

(i) Country scope of prohibition. Your
export or reexport destination for the
direct product is Cuba, Libya, North
Korea, or a destination in Country
Group D:1 (see Supplement No. 1 to
part 740 of the EAR) (reexports of for-
eign-produced direct products exported
to other destinations are not subject to
General Prohibition Three described in
§736.2(b)(3) of the EAR);

(ii) Scope of technology or software
used to create direct products subject to
the prohibition. Technology or software
that was used to create the foreign-pro-
duced direct product, and such tech-
nology or software that was subject to
the EAR and required a written assur-
ance as a supporting document for a li-
cense or as a precondition for the use
of License Exception TSR in §740.6 of
the EAR (reexports of foreign-produced
direct products created with other
technology and software are not sub-
ject to General Prohibition Three); and

(iii) Scope of direct products subject to
the prohibition. The foreign-produced
direct products are controlled for na-
tional security reasons indicated in an
ECCN on the CCL (reexports of foreign-
produced direct products not subject to
national security controls are not sub-
ject to General Prohibition Three).

(2) License Exceptions. Each License
Exception described in part 740 of the
EAR overcomes General Prohibition
Three (Foreign-Produced Direct Prod-
uct Reexports) if all terms and condi-
tions of a given License Exception are
met by the exporter or reexporter.

(g) Step 12: Persons denied export privi-
leges. (1) Determine whether your
transferee, ultimate end-user, any in-
termediate consignee, or any other
party to a transaction is a person de-
nied export privileges. (See part 764 of
the EAR). While it is not a violation of
General Prohibition Four (Denial Or-
ders) (§736.2(b)(4) of the EAR) to fail to
check the Denied Persons List prior to
a transfer, it is nonetheless a violation
of the EAR to engage in any activity
that violates the terms or conditions of
a denial order. General Prohibition
Four (Denial Orders) applies to all
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items subject to the EAR, i.e. both
items on the CCL and within EAR99.

(2) There are no License Exceptions
to General Prohibition Four (Denial
Orders). The prohibition concerning
persons denied export privileges may
be overcome only by a specific author-
ization from BXA, something that is
rarely granted.

(h) STEP 13: Prohibited end-uses and
end-users. (1) Review the end-uses and
end-users prohibited under General
Prohibition Five (End-Use and End-
User) (§736.2(b)(5) of the EAR) described
in part 744 of the EAR. Part 744 of the
EAR contains all the end-use and end-
user license requirements, and those
are in addition to the license require-
ments under General Prohibitions One
(Exports and Reexports), Two (Parts
and Components Reexports), and Three
(Foreign-produced Direct Product Re-
exports). Unless otherwise indicated,
the license requirements of General
Prohibition Five (End-Use and End-
User) described in part 744 of the EAR
apply to all items subject to the EAR,
i.e. both items on the CCL and within
EAR99. Moreover, the requirements of
General Prohibition Five (End-Use and
End-User) are in addition to various
end-use and end-user limitations
placed on certain License Exceptions.

(2) There are no License Exceptions
to General Prohibition Five (End-Use
and End-User) (§736.2(b)(5) of the EAR)
described in part 740 of the EAR.

(i) Step 14: Embargoed countries and
special destinations. If your destination
for any item is Bosnia-Herzegovina,
Croatia, Cuba, Iran, Iraqg, Libya, North
Korea, Rwanda, or Serbia and
Montenegro, you must consider the re-
quirements of part 746 of the EAR. Un-
less otherwise indicated, General Pro-
hibition Six (Embargo) applies to all
items subject to the EAR, i.e. both
items on the CCL and within EAR99.
You may not make an export or reex-
port contrary to the provisions of part
746 of the EAR without a license un-
less:

(1) You are exporting or reexporting
only publicly available technology or
software or other items outside the
scope of the EAR, or

(2) You qualify for a License Excep-
tion referenced in part 746 of the EAR
concerning embargoed destinations.

§732.3

You may not use a License Exception
described in part 740 of the EAR to
overcome General Prohibition Six (Em-
bargo) (§736.2(b)(6) of the EAR) unless
it is specifically authorized in part 746
of the EAR. Note that part 754 of the
EAR concerning short supply controls
is self-contained and is the only loca-
tion in the EAR for both the prohibi-
tions and exceptions applicable to
short supply controls.

(J) Step 15: Proliferation activity of U.S.
persons unrelated to exports and reex-
ports. (1) Review the scope of activity
prohibited by General Prohibition
Seven (U.S. Person Proliferation Activ-
ity) (8§736.2(b)(7) of the EAR) as that ac-
tivity is described in §744.6 of the EAR.
Keep in mind that such activity is not
limited to exports and reexports and is
not limited to items subject to General
Prohibition One (Exports and Reex-
ports), Two (Parts and Components Re-
exports), and Three (Foreign-Produced
Direct Product Reexports). Moreover,
such activity extends to services and
dealing in wholly foreign-origin items
in support of the specified proliferation
activity and is not limited to items
listed on the CCL or included in EAR99.

(2) Review the definition of U.S. Per-
son in part 744 of the EAR.

(k) Step 16: In-transit. Shippers and
operators of vessels or aircraft should
review General Prohibition Eight (In-
Transit) to determine the countries in
which you may not unladen or ship cer-
tain items in-transit. General Prohibi-
tion Eight applies to all items subject
to the EAR, i.e. both items on the CCL
and within EAR99.

(I) Step 17: Review orders, terms, and
conditions. Review the orders, terms,
and conditions applicable to your
transaction. General Prohibition Nine
(Orders, Terms, and Conditions) pro-
hibits the violation of any orders,
terms, and conditions imposed under
the EAR. Terms and conditions are fre-
quently contained in licenses. In addi-
tion, the ten general prohibitions (part
736 of the EAR) and the License Excep-
tions (part 740 of the EAR) impose
terms and conditions or limitations on
your proposed transactions and use of
License Exceptions. A given license or
License Exception may not be used un-
less each relevant term or condition is
met.
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(m) Step 18: Review the ‘““Know Your
Customer’ Guidance and General Prohi-
bition Ten (Knowledge Violation to
Occur). License requirements under the
EAR are determined solely by the clas-
sification, end-use, end-user, ultimate
destination, and conduct of U.S. per-
sons. Supplement No. 1 to part 732 of
the EAR is intended to provide helpful
guidance regarding the process for the
evaluation of information about cus-
tomers, end-uses, and end-users. Gen-
eral Prohibition Ten (Knowledge Viola-
tion to Occur) prohibits anyone from
proceeding with a transaction with
knowledge that a violation of the EAR
has occurred or is about to occur. It
also prohibits related shipping, financ-
ing, and other services. General Prohi-
bition Ten applies to all items subject
to the EAR, i.e. both items on the CCL
and within EAR99.

(n) Step 19: Complete the review of the
general prohibitions. After completion of
Steps described in this section and re-
view of all ten general prohibitions in
part 736 of the EAR, including cross-
referenced regulations in the EAR, you
will know which, if any, of the ten gen-
eral prohibitions of the EAR apply to
you and your contemplated transaction
or activity.

(1) If none of the ten general prohibi-
tions is applicable to your export from
the United States, no license from BXA
is required, you do not need to qualify
for a License Exception under part 740
of the EAR. You should skip the Steps
in §732.4 of this part regarding License
Exceptions and proceed directly to the
Steps in §732.5 of this part regarding
recordkeeping, clearing the U.S. Cus-
toms Service with the appropriate
Shipper’s Export Declaration, and
using the required Destination Control
Statement.

(2) If none of the ten general prohibi-
tions is applicable to your reexport or
export from abroad, no license is re-
quired and you should skip all remain-
ing Steps.

(3) If one or more of the ten general
prohibitions are applicable, continue
with the remaining steps.

[61 FR 12740, Mar. 25, 1996, as amended at 61
FR 64274, Dec. 4, 1996; 61 FR 68577, Dec. 30,
1996]
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§732.4 Steps regarding License Excep-
tions.

(a) Introduction to Steps for License Ex-
ceptions. If your export or reexport is
subject to the EAR and is subject to
General Prohibitions One (Exports and
Reexports), Two (Parts and Compo-
nents Reexports), or Three (Foreign-
Produced Direct Product Reexports),
consider the steps listed in paragraph
(b) of this section. If your export or re-
export is subject to General Prohibi-
tions Four (Denial Orders), Seven (U.S.
Person Proliferation Activity), Eight
(In-Transit), Nine (Orders, Terms, and
Conditions), or Ten (Knowledge Viola-
tion to Occur), there are no License Ex-
ceptions available for your export or
reexport. If your export is subject to
General Prohibition Five (End-Use
End-User), consult part 744 of the EAR.
If your export or reexport is subject to
General Prohibition Six (Embargo),
consult part 746 of the EAR for applica-
ble License Exceptions.

(b) Steps for License Exceptions. (1)
Step 20: Applicability of General Prohibi-
tions. Determine whether any one or
more of the general prohibitions de-
scribed in §736.2(b) of the EAR apply to
your export or reexport. If no general
prohibition applies to your export or
reexport, then you may proceed with
your export or reexport and need not
review part 740 of the EAR regarding
License Exceptions. You are reminded
of your recordkeeping obligations re-
lated to the clearance of the U.S. Cus-
toms Service provided in parts 762 and
758 of the EAR.

(2) Step 21: Applicability of restrictions
on all License Exceptions. Determine
whether any one or more of the restric-
tions in §740.2 of the EAR applies to
your export or reexport. If any one or
more of these restrictions apply, there
are no License Exceptions available to
you, and you must either obtain a li-
cense or refrain from the export or re-
export.

(3) Step 22: Terms and conditions of the
License Exceptions. (i) If none of the re-
strictions in §740.2 of the EAR applies,
then review each of the License Excep-
tions to determine whether any one of
them authorizes your export or reex-
port. Eligibility for License Exceptions
is based on the item, the country of ul-
timate destination, the end-use, and

142



Bureau of Export Administration, Commerce

the end-user, along with any special
conditions imposed within a specific
License Exception.

(if) You may meet the conditions for
more than one License Exception.
Moreover, although you may not qual-
ify for some License Exceptions you
may qualify for others. Review the
broadest License Exceptions first, and
use any License Exception available to
you. You are not required to use the
most restrictive applicable License Ex-
ception. If you fail to qualify for the
License Exception that you first con-
sider, you may consider any other Li-
cense Exception until you have deter-
mined that no License Exception is
available.

(iii) License Exceptions TMP, RPL,
BAG, AVS, GOV, and TSU authorize
exports notwithstanding the provisions
of the CCL. List-based License Excep-
tions (LVS, GBS, ClV, TSR, and CTP)
are available only to the extent speci-
fied on the CCL. Part 740 of the EAR
provides authorization for reexports
only to the extent each License Excep-
tion expressly authorizes reexports. Li-
cense Exception APR authorizes reex-
ports only.

(4) Step 23: Scope of License Exceptions.
Some License Exceptions are limited
by country or by type of item.

(i) Countries are arranged in country
groups for ease of reference. For a list-
ing of country groups, please refer to
Supplement No. 1 to part 740 of the
EAR. Unless otherwise indicated in a
License Exception, License Exceptions
do not apply to any exports or reex-
ports to embargoed destinations. If
your export or reexport is subject to
General Prohibition Six (Embargo) for
embargoed destinations, License Ex-
ceptions are only available to the ex-
tent specifically provided in part 746 of
the EAR concerning embargoed des-
tinations.

(i) Special commodity controls
apply to short supply items. No Li-
cense Exceptions described in part 740
of the EAR may be used for items list-
ed on the CCL as controlled for Short
Supply reasons. License Exceptions for
short supply items are found in part 754
of the EAR.

(5) Step 24: Compliance with all terms
and conditions. If a License Exception is
available, you may proceed with your

§7325

export or reexport. However, you must
meet all the terms and conditions re-
quired by the License Exception that
you determined authorized your export
or reexport. You must also consult part
758 and 762 of the EAR to determine
your recordkeeping and documentation
requirements.

(6) Step 25: License requirements. If no
License Exception is available, then
you must either obtain a license before
proceeding with your export or reex-
port or you must refrain from the pro-
posed export or reexport.

(7) Step 26: License applications. If you
are going to file a license application
with BXA, you should first review the
requirements at part 748 of the EAR.
Exporters, reexporters, and exporters
from abroad should review the instruc-
tions concerning applications and re-
quired support documents prior to sub-
mitting an application for a license.

[61 FR 12740, Mar. 25, 1996, as amended at 61
FR 64274, Dec. 4, 1996]

§732.5 Steps regarding Shipper's Ex-
port Declaration, Destination Con-
trol Statements, record keeping, li-
cense applications, and other re-
quirements.

(a) Step 27—Shipper’s Export Declara-
tion. You should review §758.3 of the
EAR to determine what notations you
must enter on the Shipper’s Export
Declaration (SED). These steps should
be reviewed by exporters. Reexporters
and firms exporting from abroad may
skip Steps 27 through 29 and proceed
directly to §732.6 of this part.

(1) NLR. The term “NLR’ represents
exports of listed items when no license
is required. Such exports do not require
that you qualify for a License Excep-
tion. The symbol “NLR” is required on
the SED under two circumstances.
First, NLR is the correct symbol when
exporting an item subject to the EAR
not listed on the CCL. Such items are
classified EAR99. Secondly, certain
items are listed on the CCL but do not
require a license to all destinations
under General Prohibitions One (Ex-
ports and Reexports in the Form Re-
ceived), Two (Parts and Components
Reexports), or Three (Foreign-Pro-
duced Direct Product Reexports) (§736.2
(b)(1), (b)(2), or (b)(3) of the EAR). Such
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items do not have an ‘X’ in the appro-
priate cell on the Country Chart. If
General Prohibitions Four through Ten
(8736.2 (b)(4) of the EAR) through
(b)(10) of the EAR) also do not apply,
you must clear exports of such items
by entering the symbol “NLR’ in the
appropriate place on the SED.

(2) License Exception symbol. You must
enter on any required SED the letter
code (e.g., LVS, TMP) of the License
Exceptions under which you are ex-
porting. In the case of License Excep-
tions LVS, GBS, and ClV, the ECCN of
the item being exported must also be
entered when an SED is required.
Please refer to §758.3 of the EAR for de-
tailed information on use of SEDs.

(3) License number. If you are export-
ing under a license, enter the license
number on the SED as required by
§758.3 of the EAR.

(b) Step 28: Destination Control State-
ment. You are required to enter an ap-
propriate Destination Control State-
ment (DCS) on commercial documents
in accordance with the DCS require-
ments of §758.6 of the EAR. Exporters
should review §758.6 of the EAR and use
the DCS as required. Reexporters and
exporters from abroad should review
§752.6 for DCS requirements when
using a Special Comprehensive Li-
cense. Otherwise, DCS requirements do
not apply to reexports and exports
from abroad.

(c) Step 29: Recordkeeping. Records of
transactions involving exports under
any license or License Exception must
be maintained in accordance with the
recordkeeping requirements of part 762
of the EAR.

[61 FR 12740, Mar. 25, 1996, as amended at 61
FR 64274, Dec. 4, 1996]

§732.6 Steps for other requirements.

Sections 732.1 through 732.4 of this
part are useful in determining the li-
cense requirements that apply to you.
Other portions of the EAR impose
other obligations and requirements.
Some of them are:

(a) Requirements relating to the use
of a license in §758.2 of the EAR.

(b) Obligations of carriers, for-
warders, exporters and others to take
specific steps and prepare and deliver
certain documents to assure that items
subject to the EAR are delivered to the

15 CFR Ch. VII (1-1-97 Edition)

destination to which they are licensed
or authorized by a License Exception
or some other provision of the regula-
tions in §758.4 through §758.6 of the
EAR.

(c) Duty of carriers to return or un-
load shipments at the direction of U.S.
Government officials (see §758.8 of the
EAR).

(d) Specific obligations imposed on
parties to Special Comprehensive li-
censes in part 752 of the EAR.

(e) Recordkeeping requirements im-
posed in part 762 of the EAR.

(f) Requirements of part 764 of the
EAR to disclose facts that may come
to your attention after you file a li-
cense application or make other state-
ments to the government concerning a
transaction or proposed transaction
that is subject to the EAR.

(g) Certain obligations imposed by
part 760 of the EAR on parties who re-
ceive requests to take actions related
to foreign boycotts and prohibits cer-
tain actions relating to those boycotts.

SUPPLEMENT NO. 1 TO PART 732—BXA’S
“KNOW YOUR CUSTOMER’ GUIDANCE
AND RED FLAGS

““Know Your Customer’’ Guidance

Various requirements of the EAR are de-
pendent upon a person’s knowledge of the
end-use, end-user, ultimate destination, or
other facts relating to a transaction or ac-
tivity. These provisions include the non-
proliferation-related ‘‘catch-all’”” sections
and the prohibition against proceeding with
a transaction with knowledge that a viola-
tion of the EAR has occurred or is about to
occur.

(a) BXA provides the following guidance on
how individuals and firms should act under
this knowledge standard. This guidance does
not change or interpret the EAR.

(1) Decide whether there are ‘‘red flags’.
Take into account any abnormal cir-
cumstances in a transaction that indicate
that the export may be destined for an inap-
propriate end-use, end-user, or destination.
Such circumstances are referred to as ‘“‘red
flags”’. Included among examples of red flags
are orders for items that are inconsistent
with the needs of the purchaser, a customer
declining installation and testing when in-
cluded in the sales price or when normally
requested, or requests for equipment configu-
rations that are incompatible with the stat-
ed destination (e.g., 120 volts in a country
with 220 volts). Commerce has developed
lists of such red flags that are not all-inclu-
sive but are intended to illustrate the types
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of circumstances that should cause reason-
able suspicion that a transaction will violate
the EAR.

(2) If there are “‘red flags”, inquire. If there
are no ‘“‘red flags’” in the information that
comes to your firm, you should be able to
proceed with a transaction in reliance on in-
formation you have received. That is, absent
“red flags” (or an express requirement in the
EAR), there is no affirmative duty upon ex-
porters to inquire, verify, or otherwise ‘‘go
behind” the customer’s representations.
However, when ‘“‘red flags’ are raised in in-
formation that comes to your firm, you have
a duty to check out the suspicious cir-
cumstances and inquire about the end-use,
end-user, or ultimate country of destination.
The duty to check out “‘red flags” is not con-
fined to the use of License Exceptions af-
fected by the ‘““know’” or ‘“‘reason to know”
language in the EAR. Applicants for licenses
are required by part 748 of the EAR to obtain
documentary evidence concerning the trans-
action, and misrepresentation or conceal-
ment of material facts is prohibited, both in
the licensing process and in all export con-
trol documents. You can rely upon represen-
tations from your customer and repeat them
in the documents you file unless red flags
oblige you to take verification steps.

(3) Do not self-blind. Do not cut off the flow
of information that comes to your firm in
the normal course of business. For example,
do not instruct the sales force to tell poten-
tial customers to refrain from discussing the
actual end-use, end-user, and ultimate coun-
try of destination for the product your firm
is seeking to sell. Do not put on blinders that
prevent the learning of relevant information.
An affirmative policy of steps to avoid “‘bad”’
information would not insulate a company
from liability, and it would usually be con-
sidered an aggravating factor in an enforce-
ment proceeding.

(4) Employees need to know how to handle
“red flags’”’. Knowledge possessed by an em-
ployee of a company can be imputed to a
firm so as to make it liable for a violation.
This makes it important for firms to estab-
lish clear policies and effective compliance
procedures to ensure that such knowledge
about transactions can be evaluated by re-
sponsible senior officials. Failure to do so
could be regarded as a form of self-blinding.

(5) Reevaluate all the information after the
inquiry. The purpose of this inquiry and re-
evaluation is to determine whether the “‘red
flags” can be explained or justified. If they
can, you may proceed with the transaction.
If the “‘red flags’ cannot be explained or jus-
tified and you proceed, you run the risk of
having had ‘“‘knowledge” that would make
your action a violation of the EAR.

(6) Refrain from the transaction or advise
BXA and wait. If you continue to have rea-
sons for concern after your inquiry, then you
should either refrain from the transaction or
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submit all the relevant information to BXA
in the form of an application for a validated
license or in such other form as BXA may
specify.

(b) Industry has an important role to play
in preventing exports and reexports contrary
to the national security and foreign policy
interests of the United States. BXA will con-
tinue to work in partnership with industry
to make this front line of defense effective,
while minimizing the regulatory burden on
exporters. If you have any question about
whether you have encountered a ‘‘red flag”,
you may contact the Office of Export En-
forcement at 1-800-424-2980 or the Office of
Exporter Services at (202) 482-4532.

Red Flags

Possible indicators that an unlawful diver-
sion might be planned by your customer in-
clude the following:

1. The customer or purchasing agent is re-
luctant to offer information about the end-
use of a product.

2. The product’s capabilities do not fit the
buyer’s line of business; for example, a small
bakery places an order for several sophisti-
cated lasers.

3. The product ordered is incompatible
with the technical level of the country to
which the product is being shipped. For ex-
ample, semiconductor manufacturing equip-
ment would be of little use in a country
without an electronics industry.

4. The customer has little or no business
background.

5. The customer is willing to pay cash for
a very expensive item when the terms of the
sale call for financing.

6. The customer is unfamiliar with the
product’s performance characteristics but
still wants the product.

7. Routine installation, training or mainte-
nance services are declined by the customer.

8. Delivery dates are vague, or deliveries
are planned for out-of-the-way destinations.

9. A freight forwarding firm is listed as the
product’s final destination.

10. The shipping route is abnormal for the
product and destination.

11. Packaging is inconsistent with the stat-
ed method of shipment or destination.

12. When questioned, the buyer is evasive
or unclear about whether the purchased
product is for domestic use, export or reex-
port.

PART 734—SCOPE OF THE EXPORT
ADMINISTRATION REGULATIONS

Sec.

734.1 Introduction.

734.2 Important EAR terms and principles.
734.3 ltems subject to the EAR.

734.4 De minimis U.S. content.
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734.5 Activities of U.S. and foreign persons
subject to the EAR.

734.6 Assistance available from BXA for de-
termining licensing and other require-
ments.

734.7 Published information and software.

734.8 Information resulting from fundamen-
tal research.

734.9 Educational information.

734.10 Patent applications.

734.11 Government-sponsored research cov-
ered by contract controls.

734.12 Effect on foreign laws and regula-
tions.

SUPPLEMENT NO. 1 TO PART 734—QUESTIONS
AND ANSWERS—TECHNOLOGY AND SOFT-
WARE SUBJECT TO THE EAR

SUPPLEMENT NO. 2 TO PART 734—CALCULATION
OF VALUES FOR De Minimus Rules

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437, 3
CFR, 1994 Comp., p. 917; E.O. 12938, 59 FR
59099, 3 CFR, 1994 Comp., p. 950; Executive
Order 13026 (November 15, 1996, 61 FR 58767);
Notice of August 15, 1995 (60 FR 42767, August
17, 1995); and Notice of August 14, 1996 (61 FR
42527).

SOURCE: 61 FR 12746, Mar. 25, 1996, unless
otherwise noted.

§734.1

(a) In this part, references to the Ex-
port Administration Regulations
(EAR) are references to 15 CFR chapter
VI, subchapter C. This part describes
the scope of the Export Administration
Regulations (EAR) and explains certain
key terms and principles used in the
EAR. This part provides the rules you
need to use to determine whether items
and activities are subject to the EAR.
This part is the first step in determin-
ing your obligations under the EAR. If
your item or activity is not subject to
the EAR, then you do not have any ob-
ligations under the EAR and you do
not need to review other parts of the
EAR. If you already know that your
item or activity is subject to the EAR,
you do not need to review this part and
you can go on to review other parts of
the EAR to determine your obliga-
tions. This part also describes certain
key terms and principles used in the
EAR. Specifically, it includes the fol-
lowing terms: ‘“‘subject to the EAR,”
“‘items subject to the EAR,” “‘export,”
and “‘reexport.” These and other terms
are also included in part 772 of the
EAR, Definitions of Terms, and you
should consult part 772 of the EAR for

Introduction.
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the meaning of terms used in the EAR.
Finally, this part makes clear that
compliance with the EAR does not re-
lieve any obligations imposed under
foreign laws.

(b) This part does not address any of
the provisions set forth in part 760 of
the EAR, Restrictive Trade Practices
or Boycotts.

(c) This part does not define the
scope of legal authority to regulate ex-
ports, including reexports, or activities
found in the Export Administration
Act and other statutes. What this part
does do is set forth the extent to which
such legal authority has been exercised
through the EAR.

§734.2 Important EAR terms and prin-
ciples.

(a) Subject to the EAR—Definition. (1)
““Subject to the EAR” is a term used in
the EAR to describe those items and
activities over which BXA exercises
regulatory jurisdiction under the EAR.
Conversely, items and activities that
are not subject to the EAR are outside
the regulatory jurisdiction of the EAR
and are not affected by these regula-
tions. The items and activities subject
to the EAR are described in §734.2
through §734.5 of this part. You should
review the Commerce Control List
(CCL) and any applicable parts of the
EAR to determine whether an item or
activity is subject to the EAR. How-
ever, if you need help in determining
whether an item or activity is subject
to the EAR, see §734.6 of this part. Pub-
licly available technology and software
not subject to the EAR are described in
§734.7 through §734.11 and Supplement
No. 1 to this part.

(2) Items and activities subject to the
EAR may also be controlled under ex-
port-related programs administered by
other agencies. Items and activities
subject to the EAR are not necessarily
exempted from the control programs of
other agencies. Although BXA and
other agencies that maintain controls
for national security and foreign policy
reasons try to minimize overlapping ju-
risdiction, you should be aware that in
some instances you may have to com-
ply with more than one regulatory pro-
gram.

(3) The term ‘‘subject to the EAR”
should not be confused with licensing
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or other requirements imposed in other
parts of the EAR. Just because an item
or activity is subject to the EAR does
not mean that a license or other re-
quirement automatically applies. A li-
cense or other requirement applies
only in those cases where other parts
of the EAR impose a licensing or other
requirement on such items or activi-
ties.

(b) Export and reexport—(1) Definition
of export. ‘““Export’”” means an actual
shipment or transmission of items sub-
ject to the EAR out of the United
States, or release of technology or soft-
ware subject to the EAR to a foreign
national in the United States, as de-
scribed in paragraph (b)(2)(ii) of this
section. See part 772 of the EAR for the
definition that applies to exports of
satellites subject to the EAR. See para-
graph (b)(9) of this section for the defi-
nition that applies to exports of
encryption source code and object code
software subject to the EAR.

(2) Export of technology or software.
(See paragraph (b)(9) for provisions
that apply to encryption source code
and object code software.) “Export’ of
technology or software, excluding
encryption software subject to “EI”
controls, includes:

(i) Any release of technology or soft-
ware subject to the EAR in a foreign
country; or

(i) Any release of technology or
source code subject to the EAR to a
foreign national. Such release is
deemed to be an export to the home
country or countries of the foreign na-
tional. This deemed export rule does
not apply to persons lawfully admitted
for permanent residence in the United
States and does not apply to persons
who are protected individuals under
the Immigration and Naturalization
Act (8 U.S.C. 1324b(a)(3)). Note that the
release of any item to any party with
knowledge a violation is about to occur
is prohibited by §736.2(b)(10) of the
EAR.

(3) Definition of “‘release’” of technology
or software. Technology or software is
“‘released”” for export through:

(i) Visual inspection by foreign na-
tionals of U.S.-origin equipment and
facilities;

(i) Oral exchanges of information in
the United States or abroad; or

§734.2

(iii) The application to situations
abroad of personal knowledge or tech-
nical experience acquired in the United
States.

(4) Definition of reexport. ‘‘Reexport”
means an actual shipment or trans-
mission of items subject to the EAR
from one foreign country to another
foreign country; or release of tech-
nology or software subject to the EAR
to a foreign national outside the Unit-
ed States, as described in paragraph
(b)(5) of this section. See part 772 of the
EAR for the definition that applies to
reexports of satellites subject to the
EAR.

(5) Reexport of technology or software.
Any release of technology or source
code subject to the EAR to a foreign
national of another country is a
deemed reexport to the home country
or countries of the foreign national.
However, this deemed reexport defini-
tion does not apply to persons lawfully
admitted for permanent residence. The
term ‘“‘release’ is defined in paragraph
(b)(3) of this section. Note that the re-
lease of any item to any party with
knowledge or reason to know a viola-
tion is about to occur is prohibited by
§736.2(b)(10) of the EAR.

(6) For purposes of the EAR, the ex-
port or reexport of items subject to the
EAR that will transit through a coun-
try or countries or be transshipped in a
country or countries to a new country
or are intended for reexport to the new
country, are deemed to be exports to
the new country.

(7) If a territory, possession, or de-
partment of a foreign country is not
listed on the Country Chart in Supple-
ment No. 1 to part 738 of the EAR, the
export or reexport of items subject to
the EAR to such destination is deemed
under the EAR to be an export to the
foreign country. For example, a ship-
ment to the Cayman Islands, a depend-
ent territory of the United Kingdom, is
deemed to be a shipment to the United
Kingdom.

(8) Export or reexport of items sub-
ject to the EAR does not include ship-
ments among any of the states of the
United States, the Commonwealth of
Puerto Rico, or the Commonwealth of
the Northern Mariana Islands or any
territory, dependency, or possession of
the United States. These destinations
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are listed in Schedules C & E, Classi-
fication of Country and Territory Des-
ignations for U.S. Export Statistics, is-
sued by the Bureau of the Census.

(9) Export of encryption source code
and object code software. (i) For pur-
poses of the EAR, the export of
encryption source code and object code
software means:

(A) An actual shipment, transfer, or
transmission out of the United States
(see also paragraph (b)(9)(ii) of this sec-
tion); or

(B) A transfer of such software in the
United States to an embassy or affili-
ate of a foreign country.

(ii) The export of encryption source
code and object code software con-
trolled for EI reasons under ECCN
5D002 on the Commerce Control List
(see Supplement No. 1 to part 774 of the
EAR) includes downloading, or causing
the downloading of, such software to
locations (including electronic bulletin
boards, Internet file transfer protocol,
and World Wide Web sites) outside the
U.S., or making such software avail-
able for transfer outside the United
States, over wire, cable, radio, electro-
magnetic, photooptical, photoelectric
or other comparable communications
facilities accessible to persons outside
the United States, including transfers
from electronic  bulletin  boards,
Internet file transfer protocol and
World Wide Web sites, unless the per-
son making the software available
takes precautions adequate to prevent
unauthorized transfer of such code out-
side the United States. Such pre-
cautions shall include:

(A) Ensuring that the facility from
which the software is available con-
trols the access to and transfers of
such software through such measures
as:

(1) The access control system, either
through automated means or human
intervention, checks the address of
every system requesting or receiving a
transfer and verifies that such systems
are located within the United States;

(2) The access control system, pro-
vides every requesting or receiving
party with notice that the transfer in-
cludes or would include cryptographic
software subject to export controls
under the Export Administration Act,
and that anyone receiving such a
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transfer cannot export the software
without a license; and

(3) Every party requesting or receiv-
ing a transfer of such software must
acknowledge affirmatively that he or
she understands that the cryptographic
software is subject to export controls
under the Export Administration Act
and that anyone receiving the transfer
cannot export the software without a
license; or

(B) Taking other precautions, ap-
proved in writing by the Bureau of Ex-
port Administration, to prevent trans-
fer of such software outside the U.S.
without a license.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 68578, Dec. 30, 1996]

§734.3 Items subject to the EAR.

(a) Except for items excluded in para-
graph (b) of this section, the following
items are subject to the EAR:

(1) All items in the United States, in-
cluding in a U.S. Foreign Trade Zone
or moving intransit through the United
States from one foreign country to an-
other;

(2) All U.S. origin items wherever lo-
cated;

(3) U.S. origin parts, components,
materials or other commodities incor-
porated abroad into foreign-made prod-
ucts, U.S. origin software commingled
with foreign software, and U.S. origin
technology commingled with foreign
technology, in quantities exceeding de
minimis levels as described in §734.4 and
Supplement No. 2 of this part;

(4) Certain foreign-made direct prod-
ucts of U.S. origin technology or soft-
ware, as described in §736.2(b)(3) of the
EAR. The term “‘direct product’” means
the immediate product (including proc-
esses and services) produced directly by
the use of technology or software; and

(5) Certain commodities produced by
any plant or major component of a
plant located outside the United States
that is a direct product of U.S.-origin
technology or software, as described in
§736.2(b)(3) of the EAR.

(b) The following items are not sub-
ject to the EAR:

(1) Items that are exclusively con-
trolled for export or reexport by the
following departments and agencies of
the U.S. Government which regulate
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exports or reexports for national secu-
rity or foreign policy purposes:

(i) Department of State. The Inter-
national Traffic in Arms Regulations
(22 CFR part 121) administered by the
Office of Defense Trade Controls relate
to defense articles and defense services
on the U.S. Munitions List. Section 38
of the Arms Export Control Act (22
U.S.C. 2778).

(ii) Treasury Department, Office of For-
eign Assets Control (OFAC). Regulations
administered by OFAC implement
broad controls and embargo trans-
actions with certain foreign countries.
These regulations include controls on
exports and reexports to certain coun-
tries (31 CFR chapter V). Trading with
the Enemy Act (50 U.S.C. app. section 1
et seq.), and International Emergency
Economic Powers Act (50 U.S.C. 1701, et
seq.)

(iii) U.S. Nuclear Regulatory Commis-
sion (NRC). Regulations administered
by NRC control the export and reex-
port of commodities related to nuclear
reactor vessels (10 CFR part 110).
Atomic Energy Act of 1954, as amended
(42 U.S.C. part 2011 et seq.).

(iv) Department of Energy (DOE). Reg-
ulations administered by DOE control
the export and reexport of technology
related to the production of special nu-
clear materials (10 CFR part 810).
Atomic Energy Act of 1954, as amended
(42 U.S.C. section 2011 et seq.).

(v) Patent and Trademark Office
(PTO). Regulations administered by
PTO provide for the export to a foreign
country of unclassified technology in
the form of a patent application or an
amendment, modification, or supple-
ment thereto or division thereof (37
CFR part 5). BXA has delegated au-
thority under the Export Administra-
tion Act to the PTO to approve exports
and reexports of such technology which
is subject to the EAR. Exports and re-
exports of such technology not ap-
proved under PTO regulations must
comply with the EAR.

(2) Prerecorded phonograph records
reproducing in whole or in part, the
content of printed books, pamphlets,
and miscellaneous publications, includ-
ing newspapers and periodicals; printed
books, pamphlets, and miscellaneous
publications including bound news-
papers and periodicals; children’s pic-

§734.4
ture and painting books; newspaper
and periodicals, unbound, excluding

waste; music books; sheet music; cal-
endars and calendar blocks, paper;
maps, hydrographical charts, atlases,
gazetteers, globe covers, and globes
(terrestrial and celestial); exposed and
developed microfilm reproducing, in
whole or in part, the content of any of
the above; exposed and developed mo-
tion picture film and soundtrack; and
advertising printed matter exclusively
related thereto.

(3) Publicly available technology and
software, except software controlled
for EIl reasons under ECCN 5D002 on the
Commerce Control List, that:

(i) Are already published or will be
published as described in §734.7 of this
part;

(i) Arise during, or result from, fun-
damental research, as described in
§734.8 of this part;

(iii) Are educational, as described in
§734.9 of this part;

(iv) Are included in certain patent
applications, as described in §734.10 of
this part.

NOTE TO PARAGRAPHS (B)(2) AND (B)(3) OF
THIS SECTION: A printed book or other printed
material setting forth encryption source
code is not itself subject to the EAR (see
§734.3(b)(2)). However, notwithstanding
§734.3(b)(2), encryption source code in elec-
tronic form or media (e.g., computer
diskette or CD ROM) remains subject to the
EAR (see §734.3(b)(3)).

(4) Foreign made items that have de
minimis U.S. content based on the prin-
ciples described in §734.4 of this part.

(c) ““Items subject to the EAR” con-
sist of the items listed on the Com-
merce Control List (CCL) in part 774 of
the EAR and all other items which
meet the definition of that term. For
ease of reference and classification pur-
poses, items subject to the EAR which
are not listed on the CCL are des-
ignated as “EAR99.”’

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 65464, Dec. 13, 1996; 61 FR 68578, Dec. 30,
1996]

§734.4 De minimis U.S. content.

(a) There is no de minimis level for the
export from a foreign country of a for-
eign-made computer exceeding 7000
MTOPS containing U.S.-origin con-
trolled semiconductors (other than
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memory circuits) classified under
ECCN 3A001 or high speed interconnect
devices (ECCN 4A003.g) to Computer
Tier 3 and 4 countries described in
§742.12 of the EAR.

(b) There is no de minimis level for the
reexport of foreign-origin items that
incorporate the following:

(1) Items controlled by ECCN 9A004.a;
or

(2) ““Information security’ systems
and equipment, cryptographic devices,
software and components specifically
designed or modified therefor, and re-
lated technology controlled for “EI”
reasons under ECCN, 5A002 ECCN
5D002, and 5E002. Certain mass market
encryption software may become eligi-
ble for de minimis only after a one-time
BXA review (refer to §742.15(b)(1)).

(c) Except as provided in paragraph
(a) of this section for certain comput-
ers, for embargoed countries in part 746
of the EAR, and for countries named as
terrorist-supporting countries in part
744 of the EAR, the following are not
subject to the EAR:

(1) Reexports of a foreign-made com-
modity incorporating controlled U.S.-
origin commodities valued at 10% or
less of the total value of the foreign-
made commodity;

(2) Reexports of foreign-made soft-
ware incorporating controlled U.S.-ori-
gin software valued at 10% or less of
the total value of the foreign-made
software; or

(3) Reexports of foreign technology
commingled with or drawn from con-
trolled U.S. origin technology valued
at 10% or less of the total value of the
foreign technology.

(d) Except as provided in paragraph
(a) of this section for certain comput-
ers, for all other countries not included
in paragraph (b) of this section, the fol-
lowing are not subject to the EAR:

(1) Reexports of a foreign-made com-
modity incorporating controlled U.S.-
origin commodities valued at 25% or
less of the total value of the foreign-
made commodity;

(2) Reexports of foreign-made soft-
ware incorporating controlled U.S.-ori-
gin software valued at 25% or less of
the total value of the foreign-made
software; or

(3) Reexports of foreign technology
commingled with or drawn from con-
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trolled U.S.-origin technology valued
at 25% or less of the total value of the
foreign technology.

(e) For purposes of determining de
minimis levels, technology and source
code used to design or produce foreign-
made commodities or software are not
considered to be incorporated into such
foreign-made commodities or software.
Commodities subject only to short sup-
ply controls are not included in cal-
culating U.S. content.

(f) You are responsible for making
the necessary calculations to deter-
mine whether the de minimis provisions
apply to your situation. See Supple-
ment No. 2 to part 734 for guidance re-
garding calculation of U.S. controlled
content.

(g) See §770.3 of the EAR for prin-
ciples that apply to commingled U.S.-
origin technology and software.

(h) Notwithstanding the provisions of
paragraphs (c) and (d) of this section,
U.S.-origin technology controlled by
ECCN 9E003a.1 through a.12, and .f, and
related controls, and encryption soft-
ware controlled for “EI’’ reasons under
ECCN 5D002 or encryption technology
controlled for *“EI” reasons under
ECCN 5E002 do not lose their U.S.-ori-
gin when redrawn, used, consulted, or
otherwise commingled abroad in any
respect with other software or tech-
nology of any other origin. Therefore,
any subsequent or similar software or
technology prepared or engineered
abroad for the design, construction, op-
eration, or maintenance of any plant or
equipment, or part thereof, which is
based on or uses any such U.S.-origin
software or technology is subject to
the EAR.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 54543, Oct. 21, 1996; 61 FR 65464, Dec. 13,
1996; 61 FR 68578, Dec. 30, 1996]

§734.5 Activities of U.S. and foreign
persons subject to the EAR.

The following Kinds of activities are
subject to the EAR:

(a) Certain activities of U.S. persons
related to the proliferation of chemical
or biological weapons or of missile
technology as described in §744.6 of the
EAR.

(b) Activities of U.S. or foreign per-
sons prohibited by any order issued
under the EAR, including a Denial
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Order issued pursuant to part 766 of the
EAR.

(c) Technical assistance by U.S. per-
sons with respect to encryption com-
modities or software as described in
§744.9 of the EAR.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 68578, Dec. 30, 1996]

§734.6 Assistance available from BXA
for determining licensing and other
requirements.

(a) If you are not sure whether a
commodity, software, technology, or
activity is subject to the EAR, or is
subject to licensing or other require-
ments under the EAR, you may ask
BXA for an advisory opinion, classi-
fication, or a determination whether a
particular item or activity is subject to
the EAR. In many instances, including
those where the item is specially de-
signed, developed, configured, adapted,
or modified for military application,
the item may fall under the licensing
jurisdiction of the Department of State
and may be subject to the controls of
the International Traffic in Arms Reg-
ulations (22 CFR parts 120 through 130)
(ITAR). In order to determine if the
Department of State has licensing ju-
risdiction over an item, you should
submit a request for a commodity ju-
risdiction determination to the Depart-
ment of State, Office of Defense Trade
Controls. Exporters should note that in
a very limited number of cases, the
categories of items may be subject to
both the ITAR and the EAR. The rel-
evant departments are working to
eliminate any unnecessary overlaps
that may exist.

(b) As the agency responsible for ad-
ministering the EAR, BXA is the only
agency that has the responsibility for
determining whether an item or activ-
ity is subject to the EAR and, if so,
what licensing or other requirements
apply under the EAR. Such a deter-
mination only affects EAR require-
ments, and does not affect the applica-
bility of any other regulatory pro-
grams.

(c) If you need help in determining
BXA licensing or other requirements
you may ask BXA for help by following
the procedures described in §748.3 of
the EAR.

§734.7

8§734.7 Published information and soft-
ware.

(a) Information is ‘“‘published” when
it becomes generally accessible to the
interested public in any form, includ-
ing:

(1) Publication in periodicals, books,
print, electronic, or any other media
available for general distribution to
any member of the public or to a com-
munity of persons interested in the
subject matter, such as those in a sci-
entific or engineering discipline, either
free or at a price that does not exceed
the cost of reproduction and distribu-
tion (See Supplement No. 1 to this
part, Questions A(1) through A(6));

(2) Ready availability at libraries
open to the public or at university li-
braries (See Supplement No. 1 to this
part, Question A(6));

(3) Patents and open (published) pat-
ent applications available at any pat-
ent office; and

(4) Release at an open conference,
meeting, seminar, trade show, or other
open gathering.

(i) A conference or gathering is
“open’ if all technically qualified
members of the public are eligible to
attend and attendees are permitted to
take notes or otherwise make a per-
sonal record (not necessarily a record-
ing) of the proceedings and presen-
tations.

(i) All technically qualified members
of the public may be considered eligible
to attend a conference or other gather-
ing notwithstanding a registration fee
reasonably related to cost and reflect-
ing an intention that all interested and
technically qualified persons be able to
attend, or a limitation on actual at-
tendance, as long as attendees either
are the first who have applied or are se-
lected on the basis of relevant sci-
entific or technical competence, expe-
rience, or responsibility (See Supple-
ment No. 1 to this part, Questions B(1)
through B(6)).

(iii) ““Publication’ includes submis-
sion of papers to domestic or foreign
editors or reviewers of journals, or to
organizers of open conferences or other
open gatherings, with the understand-
ing that the papers will be made pub-
licly available if favorably received.
(See Supplement No. 1 to this part,
Questions A(1) and A(3)).
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(b) Software and information is pub-
lished when it is available for general
distribution either for free or at a price
that does not exceed the cost of repro-
duction and distribution. See Supple-
ment No. 1 to this part, Questions G(1)
through G(3).

(c) Notwithstanding paragraphs (a)
and (b) of this section, note that
encryption software controlled under
ECCN 5D002 for “EI” reasons on the
Commerce Control List (refer to Sup-
plement No. 1 to part 774 of the EAR)
remains subject to the EAR even when
publicly available.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 65464, Dec. 13, 1996; 61 FR 68578, Dec. 30,
1996]

§734.8 Information resulting from fun-
damental research.

(a) Fundamental research. Paragraphs
(b) through (d) of this section and
§734.11 of this part provide specific
rules that will be used to determine
whether research in particular institu-
tional contexts qualifies as ‘““fundamen-
tal research’”. The intent behind these
rules is to identify as ‘“‘fundamental re-
search’ basic and applied research in
science and engineering, where the re-
sulting information is ordinarily pub-
lished and shared broadly within the
scientific community. Such research
can be distinguished from proprietary
research and from industrial develop-
ment, design, production, and product
utilization, the results of which ordi-
narily are restricted for proprietary
reasons or specific national security
reasons as defined in §732.10 of this
part. (See Supplement No. 1 to this
part, Question D(8)). Note that the pro-
visions of this section do not apply to
encryption software controlled under
ECCN 5D002 for ““ElI’’ reasons on the
Commerce Control List (refer to Sup-
plement No. 1 to part 774 of the EAR).

(b) University based research. (1) Re-
search conducted by scientists, engi-
neers, or students at a university nor-
mally will be considered fundamental
research, as described in paragraphs (b)
(2) through (6) of this section. (“‘Uni-
versity’”’ means any accredited institu-
tion of higher education located in the
United States.)

(2) Prepublication review by a spon-
sor of university research solely to in-
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sure that the publication would not in-
advertently divulge proprietary infor-
mation that the sponsor has furnished
to the researchers does not change the
status of the research as fundamental
research. However, release of informa-
tion from a corporate sponsor to uni-
versity researchers where the research
results are subject to prepublication
review, is subject to the EAR. (See
Supplement No. 1 to this part, Ques-
tions D(7), D(9), and D(10).)

(3) Prepublication review by a spon-
sor of university research solely to en-
sure that publication would not com-
promise patent rights does not change
the status of fundamental research, so
long as the review causes no more than
a temporary delay in publication of the
research results.

(4) The initial transfer of information
from an industry sponsor to university
researchers is subject to the EAR
where the parties have agreed that the
sponsor may withhold from publication
some or all of the information so pro-
vided. (See Supplement No. 1 to this
part, Question D(2).)

(5) University based research is not
considered ‘‘fundamental research’” if
the university or its researchers accept
(at the request, for example, of an in-
dustrial sponsor) other restrictions on
publication of scientific and technical
information resulting from the project
or activity. Scientific and technical in-
formation resulting from the research
will nonetheless qualify as fundamen-
tal research once all such restrictions
have expired or have been removed.
(See Supplement No. 1 to this part,
Question D(7) and D(9).)

(6) The provisions of §734.11 of this
part will apply if a university or its re-
searchers accept specific national secu-
rity controls (as defined in §732.11 of
this part) on a research project or ac-
tivity sponsored by the U.S. Govern-
ment. (See Supplement No. 1 to this
part, Questions E(1) and E(2).)

(c) Research based at Federal agencies
or FFRDCs. Research conducted by sci-
entists or engineers working for a Fed-
eral agency or a Federally Funded Re-
search and Development  Center
(FFRDC) may be designated as ‘‘fun-
damental research’” within any appro-
priate system devised by the agency or
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the FFRDC to control the release of in-
formation by such scientists and engi-
neers. (See Supplement No. 1 to this
part, Questions D(8) and D(11).)

(d) Corporate research. (1) Research
conducted by scientists or engineers
working for a business entity will be
considered ‘“‘fundamental research’ at
such time and to the extent that the
researchers are free to make scientific
and technical information resulting
from the research publicly available
without restriction or delay based on
proprietary concerns or specific na-
tional security controls as defined in
§734.11 of this part.

(2) Prepublication review by the com-
pany solely to ensure that the publica-
tion would compromise no proprietary
information provided by the company
to the researchers is not considered to
be a proprietary restriction under para-
graph (d)(1) of this section. However,
paragraph (d)(1) of this section does not
authorize the release of information to
university researchers where the re-
search results are subject to
prepublication review. (See Supple-
ment No. 1 to this part, Questions D(8),
D(9), and D(10).)

(3) Prepublication review by the com-
pany solely to ensure that
prepublication would compromise no
patent rights will not be considered a
proprietary restriction for this pur-
pose, so long as the review causes no
more than a temporary delay in publi-
cation of the research results.

(4) However, the initial transfer of in-
formation from a business entity to re-
searchers is not authorized under the
“fundamental research” provision
where the parties have agreed that the
business entity may withhold from
publication some or all of the informa-
tion so provided.

(e) Research based elsewhere. Research
conducted by scientists or engineers
who are not working for any of the in-
stitutions described in paragraphs (b)
through (d) of this section will be
treated as corporate research, as de-
scribed in paragraph (d) of this section.
(See Supplement No. 1 to this part,
Question D(8).)

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 68579, Dec. 30, 1996]

§734.10

§734.9 Educational information.

““Educational information” referred
to in §734.3(b)(3)(iii) of this part is not
subject to the EAR if it is released by
instruction in catalog courses and as-
sociated teaching laboratories of aca-
demic institutions. Dissertation re-
search is discussed in §734.8(b) of this
part. (Refer to Supplement No. 1 to
this part, Question C(1) through C(6)).
Note that the provisions of this section
do not apply to encryption software
controlled under ECCN 5D002 for ““EIl”’
reasons on the Commerce Control List
(refer to Supplement No. 1 to part 774
of the EAR).

[61 FR 68579, Dec. 30, 1996]

§734.10 Patent applications.

The information referred to in
§734.3(b)(3)(iv) of this part is:

(a) Information contained in a patent
application prepared wholly from for-
eign-origin technical data where the
application is being sent to the foreign
inventor to be executed and returned
to the United States for subsequent fil-
ing in the U.S. Patent and Trademark
Office;

(b) Information contained in a patent
application, or an amendment, modi-
fication, supplement or division of an
application, and authorized for filing in
a foreign country in accordance with
the regulations of the Patent and
Trademark Office, 37 CFR part 5;1 or

(c¢) Information contained in a patent
application when sent to a foreign
country before or within six months
after the filing of a United States pat-
ent application for the purpose of ob-
taining the signature of an inventor
who was in the United States when the
invention was made or who is a co-in-
ventor with a person residing in the
United States.

1Regulations issued by the Patent and
Trademark Office in 37 CFR part 5 provide
for the export to a foreign country of unclas-
sified technical data in the form of a patent
application or an amendment, modification,
or supplement thereto or division thereof.
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§734.11 Government-sponsored re-
search covered by contract con-
trols.

(a) If research is funded by the U.S.
Government, and specific national se-
curity controls are agreed on to pro-
tect information resulting from the re-
search, §734.3(b)(3) of this part will not
apply to any export or reexport of such
information in violation of such con-
trols. However, any export or reexport
of information resulting from the re-
search that is consistent with the spe-
cific controls may nonetheless be made
under this provision.

(b) Examples of ‘“‘specific national se-
curity controls” include requirements
for prepublication review by the Gov-
ernment, with right to withhold per-
mission for publication; restrictions on
prepublication dissemination of infor-
mation to non-U.S. citizens or other
categories of persons; or restrictions on
participation of non-U.S. citizens or
other categories of persons in the re-
search. A general reference to one or
more export control laws or regula-
tions or a general reminder that the
Government retains the right to clas-
sify is not a “‘specific national security
control”’. (See Supplement No. 1 to this
part, Questions E(1) and E(2).)

§734.12 Effect on foreign laws and reg-
ulations.

Any person who complies with any of
the license or other requirements of
the EAR is not relieved of the respon-
sibility of complying with applicable
foreign laws and regulations. Con-
versely, any person who complies with
the license or other requirements of a
foreign law or regulation is not re-
lieved of the responsibility of comply-
ing with U.S. laws and regulations, in-
cluding the EAR.

SUPPLEMENT NO. 1 TO PART 734—QUES-
TIONS AND ANSWERS—TECHNOLOGY
AND SOFTWARE SUBJECT TO THE
EAR

This Supplement No. 1 contains explana-
tory questions and answers relating to tech-
nology and software that is subject to the
EAR. It is intended to give the public guid-
ance in understanding how BXA interprets
this part, but is only illustrative, not com-
prehensive. In addition, facts or cir-
cumstances that differ in any material way
from those set forth in the questions or an-
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swers will be considered under the applicable
provisions of the EAR. Exporters should note
that the provisions of this supplement do not
apply to encryption software (including
source code) transferred from the U.S. Muni-
tions List to the Commerce Control List con-
sistent with E.O. 13026 of November 15, 1996
(61 FR 58767) and pursuant to the Presi-
dential Memorandum of that date. See
§742.15 of the EAR. This supplement is di-
vided into nine sections according to topic as
follows:

Section A: Publication of technology and
exports and reexports of technology that has
been or will be published.

Section B: Release of technology at con-
ferences.

Section C: Educational instruction.

Section D: Research, correspondence, and
informal scientific exchanges.

Section E: Federal contract controls.

Section F: Commercial consulting.

Section G: Software.

Section H: Availability in a public library.

Section I: Miscellaneous.

Section A: Publication

Question A(1): I plan to publish in a foreign
journal a scientific paper describing the re-
sults of my research, which is in an area list-
ed in the EAR as requiring a license to all
countries except Canada. Do | need a license
to send a copy to my publisher abroad?

Answer: No. This export transaction is not
subject to the EAR. The EAR do not cover
technology that is already publicly avail-
able, as well as technology that is made pub-
lic by the transaction in question (§§8734.3
and 734.7 of this part). Your research results
would be made public by the planned publi-
cation. You would not need a license.

Question A(2): Would the answer differ de-
pending on where | work or where | per-
formed the research?

Answer: No. Of course, the result would be
different if your employer or another sponsor
of your research imposed restrictions on its
publication (§734.8 of this part).

Question (A)3: Would | need a license to
send the paper to the editors of a foreign
journal for review to determine whether it
will be accepted for publication?

Answer: No. This export transaction is not
subject to the EAR because you are submit-
ting the paper to the editors with the inten-
tion that the paper will be published if favor-
ably received (§734.7(a)(4)(iii) of this part).

Question A(4): The research on which I will
be reporting in my paper is supported by a
grant from the Department of Energy (DOE).
The grant requires prepublication clearance
by DOE. Does that make any difference
under the Export Administration Regula-
tions?

Answer: No, the transaction is not subject
to the EAR. But if you published in violation
of any Department of Energy controls you
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have accepted in the grant, you may be sub-
ject to appropriate administrative, civil, or
criminal sanctions under other laws.

Question A(5): We provide consulting serv-
ices on the design, layout, and construction
of integrated circuit plants and production
lines. A major part of our business is the
publication for sale to clients of detailed
handbooks and reference manuals on key as-
pects on the design and manufacturing proc-
esses. A typical cost of publishing such a
handbook and manual might be $500; the typ-
ical sales price is about $15,000. Is the publi-
cation and sale of such handbooks or manu-
als subject to the EAR?

Answer: Yes. The price is above the cost of
reproduction and distribution (§734.7(a)(1) of
this part). Thus, you would need to obtain a
license or qualify for a License Exception be-
fore you could export or reexport any of
these handbooks or manuals.

Question A(6): My Ph.D. thesis is on tech-
nology, listed in the EAR as requiring a li-
cense to all destinations except Canada,
which has never been published for general
distribution. However, the thesis is available
at the institution from which | took the de-
gree. Do | need a license to send another
copy to a colleague overseas?

Answer: That may depend on where in the
institution it is available. If it is not readily
available in the university library (e.g., by
filing in open stacks with a reference in the
catalog), it is not ‘‘publicly available’” and
the export or reexport would be subject to
the EAR on that ground. The export or reex-
port would not be subject to the EAR if your
Ph.D. research qualified as ‘‘fundamental re-
search’ under §734.8 of this part. If not, how-
ever, you will need to obtain a license or
qualify for a License Exception before you
can send a copy out of the country.

Question A(7): We sell electronically re-
corded information, including software and
databases, at wholesale and retail. Our prod-
ucts are available by mail order to any mem-
ber of the public, though intended for spe-
cialists in various fields. They are priced to
maximize sales to persons in those fields. Do
we need a license to sell our products to for-
eign customers?

Answer: You would not need a license for
otherwise controlled technology or software
if the technology and software are made pub-
licly available at a price that does not ex-
ceed the cost of production and distribution
to the technical community. Even if priced
at a higher level, the export or reexport of
the technology or software source code in a
library accessible to the public is not subject
to the EAR (§734.7(a) of this part).

Section B: Conferences

Question B(1): | have been invited to give a
paper at a prestigious international sci-
entific conference on a subject listed as re-
quiring a license under the EAR to all coun-
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tries, except Canada. Scientists in the field
are given an opportunity to submit applica-
tions to attend. Invitations are given to
those judged to be the leading researchers in
the field, and attendance is by invitation
only. Attendees will be free to take notes,
but not make electronic or verbatim record-
ings of the presentations or discussions.
Some of the attendees will be foreigners. Do
I need a license to give my paper?

Answer: No. Release of information at an
open conference and information that has
been released at an open conference is not
subject to the EAR. The conference you de-
scribe fits the definition of an open con-
ference (§734.7(d) of this part).

Question B(2): Would it make any dif-
ference if there were a prohibition on mak-
ing any notes or other personal record of
what transpires at the conference?

Answer: Yes. To qualify as an “‘open’ con-
ference, attendees must be permitted to take
notes or otherwise make a personal record
(although not necessarily a recording). If
note taking or the making of personal
records is altogether prohibited, the con-
ference would not be considered ““open’’.

Question B(3): Would it make any dif-
ference if there were also a registration fee?

Answer: That would depend on whether the
fee is reasonably related to costs and reflects
an intention that all interested and tech-
nically qualified persons should be able to
attend (§734.7(d)(4)(ii) of this part).

Question B(4): Would it make any dif-
ference if the conference were to take place
in another country?

Answer: No.

Question B(5): Must | have a license to send
the paper | propose to present at such a for-
eign conference to the conference organizer
for review?

Answer: No. A license is not required under
the EAR to submit papers to foreign organiz-
ers of open conferences or other open gather-
ings with the intention that the papers will
be delivered at the conference, and so made
publicly available, if favorably received. The
submission of the papers is not subject to the
EAR (§734.7(d)(4)(iii) of this part).

Question B(6): Would the answers to any of
the foregoing questions be different if my
work were supported by the Federal Govern-
ment?

Answer: No. You may export and reexport
the papers, even if the release of the paper
violates any agreements you have made with
your government sponsor. However, nothing
in the EAR relieves you of responsibility for
conforming to any controls you have agreed
to in your Federal grant or contract.

Section C: Educational Instruction

Question C(1): | teach a university graduate
course on design and manufacture of very
high-speed integrated circuitry. Many of the
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students are foreigners. Do | need a license
to teach this course?

Answer: No. Release of information by in-
struction in catalog courses and associated
teaching laboratories of academic institu-
tions is not subject to the EAR (§734.9 of this
part).

Question C(2): Would it make any dif-
ference if some of the students were from
countries to which export licenses are re-
quired?

Answer: No.

Question C(3): Would it make any dif-
ference if | talk about recent and as yet
unpublished results from my laboratory re-
search?

Answer: No.

Question C(4): Even if that research is fund-
ed by the Government?

Answer: Even then, but you would not be
released from any separate obligations you
have accepted in your grant or contract.

Question C(5): Would it make any dif-
ference if | were teaching at a foreign uni-
versity?

Answer: No.

Question C(6): We teach proprietary courses
on design and manufacture of high-perform-
ance machine tools. Is the instruction in our
classes subject to the EAR?

Answer: Yes. That instruction would not
qualify as ‘“‘release of educational informa-
tion’ under §734.9 of this part because your
proprietary business does not qualify as an
‘‘academic institution” within the meaning
of §734.9 of this part. Conceivably, however,
the instruction might qualify as ‘“‘release at
an open * * * seminar, * * * or other open
gathering” under §734.7(d) of this part. The
conditions for qualification of such a semi-
nar or gathering as ‘“‘open”’, including a fee
“reasonably related to costs (of the con-
ference, not of producing the data) and re-
flecting an intention that all interested and
technically qualified persons be able to at-
tend,”” would have to be satisfied.

Section D: Research, Correspondence, and
Informal Scientific Exchanges

Question D(1): Do | need a license in order
for a foreign graduate student to work in my
laboratory?

Answer: Not if the research on which the
foreign student is working qualifies as ‘“‘fun-
damental research’ under §734.8 of this part.
In that case, the research is not subject to
the EAR.

Question D(2): Our company has entered
into a cooperative research arrangement
with a research group at a university. One of
the researchers in that group is a PRC na-
tional. We would like to share some of our
proprietary information with the university
research group. We have no way of guaran-
teeing that this information will not get into
the hands of the PRC scientist. Do we need
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to obtain a license to protect against that
possibility?

Answer: No. The EAR do not cover the dis-
closure of information to any scientists, en-
gineers, or students at a U.S. university in
the course of industry-university research
collaboration under specific arrangements
between the firm and the university, pro-
vided these arrangements do not permit the
sponsor to withhold from publication any of
the information that he provides to the re-
searchers. However, if your company and the
researchers have agreed to a prohibition on
publication, then you must obtain a license
or qualify for a License Exception before
transferring the information to the univer-
sity. It is important that you as the cor-
porate sponsor and the university get to-
gether to discuss whether foreign nationals
will have access to the information, so that
you may obtain any necessary authorization
prior to transferring the information to the
research team.

Question D(3): My university will host a
prominent scientist from the PRC who is an
expert on research in engineered ceramics
and composite materials. Do | require a li-
cense before telling our visitor about my lat-
est, as yet unpublished, research results in
those fields?

Answer: Probably not. If you performed
your research at the university, and you
were subject to no contract controls on re-
lease of the research, your research would
qualify as “fundamental research’ (§734.8(a)
of this part). Information arising during or
resulting from such research is not subject
to the EAR (§734.3(b)(3) of this part).

You should probably assume, however,
that your visitor will be debriefed later
about anything of potential military value
he learns from you. If you are concerned that
giving such information to him, even though
permitted, could jeopardize U.S. security in-
terests, the Commerce Department can put
you in touch with appropriate Government
scientists who can advise you. Write to De-
partment of Commerce, Bureau of Export
Administration, P.O. Box 273, Washington,
DC 20044.

Question D(4): Would it make any dif-
ference if | were proposing to talk with a
PRC expert in China?

Answer: No, if the information in question
arose during or resulted from the same ““fun-
damental research.”

Question D(5): Could | properly do some
work with him in his research laboratory in-
side China?

Answer: Application abroad of personal
knowledge or technical experience acquired
in the United States constitutes an export of
that knowledge and experience, and such an
export may be subject to the EAR. If any of
the knowledge or experience you export in
this way requires a license under the EAR,
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you must obtain such a license or qualify for
a License Exception.

Question D(6): | would like to correspond
and share research results with an Iranian
expert in my field, which deals with tech-
nology that requires a license to all destina-
tions except Canada. Do | need a license to
do so?

Answer: Not as long as we are still talking
about information that arose during or re-
sulted from research that qualifies as ‘‘fun-
damental”’ under the rules spelled out in
§734.8(a) of this part.

Question D(7): Suppose the research in
question were funded by a corporate sponsor
and | had agreed to prepublication review of
any paper arising from the research?

Answer: Whether your research would still
qualify as ‘“fundamental’’ would depend on
the nature and purpose of the prepublication
review. If the review is intended solely to en-
sure that your publications will neither com-
promise patent rights nor inadvertently di-
vulge proprietary information that the spon-
sor has furnished to you, the research could
still qualify as ‘‘fundamental.”” But if the
sponsor will consider as part of its
prepublication review whether it wants to
hold your new research results as trade se-
crets or otherwise proprietary information
(even if your voluntary cooperation would be
needed for it to do so), your research would
no longer qualify as ‘“fundamental.” As used
in these regulations it is the actual and in-
tended openness of research results that pri-
marily determines whether the research
counts as ‘“‘fundamental’”’ and so is not sub-
ject to the EAR.

Question D(8): In determining whether re-
search is thus open and therefore counts as
“fundamental,” does it matter where or in
what sort of institution the research is per-
formed?

Answer: In principle, no. ““Fundamental re-
search” is performed in industry, Federal
laboratories, or other types of institutions,
as well as in universities. The regulations in-
troduce some operational presumptions and
procedures that can be used both by those
subject to the regulations and by those who
administer them to determine with some
precision whether a particular research ac-
tivity is covered. Recognizing that common
and predictable norms operate in different
types of institutions, the regulations use the
institutional locus of the research as a start-
ing point for these presumptions and proce-
dures. Nonetheless, it remains the type of re-
search, and particularly the intent and free-
dom to publish, that identifies ‘“fundamental
research,” not the institutional locus
(§734.8(a) of this part).

Question D(9): I am doing research on high-
powered lasers in the central basic-research
laboratory of an industrial corporation. I am
required to submit the results of my re-
search for prepublication review before | can
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publish them or otherwise make them pub-
lic. 1 would like to compare research results
with a scientific colleague from Vietnam and
discuss the results of the research with her
when she visits the United States. Do | need
a license to do so?

Answer: You probably do need a license
(§734.8(d) of this part). However, if the only
restriction on your publishing any of that in-
formation is a prepublication review solely
to ensure that publication would com-
promise no patent rights or proprietary in-
formation provided by the company to the
researcher your research may be considered
“fundamental research,” in which case you
may be able to share information because it
is not subject to the EAR. Note that the in-
formation will be subject to the EAR if the
prepublication review is intended to with-
hold the results of the research from publica-
tion.

Question D(10): Suppose | have already
cleared my company’s review process and am
free to publish all the information | intend
to share with my colleague, though | have
not yet published?

Answer: If the clearance from your com-
pany means that you are free to make all the
information publicly available without re-
striction or delay, the information is not
subject to the EAR. (§734.8(d) of this part)

Question D(11): 1 work as a researcher at a
Government-owned, contractor-operated re-
search center. May | share the results of my
unpublished research with foreign nationals
without concern for export controls under
the EAR?

Answer: That is up to the sponsoring agen-
cy and the center’s management. If your re-
search is designated ‘‘fundamental research”
within any appropriate system devised by
them to control release of information by
scientists and engineers at the center, it will
be treated as such by the Commerce Depart-
ment, and the research will not be subject to
the EAR. Otherwise, you would need to ob-
tain a license or qualify for a License Excep-
tion, except to publish or otherwise make
the information public (§734.8(c) of this
part).

Section E: Federal Contract Controls

Question E(1): In a contract for perform-
ance of research entered into with the De-
partment of Defense (DOD), we have agreed
to certain national security controls. DOD is
to have ninety days to review any papers we
proposed before they are published and must
approve assignment of any foreign nationals
to the project. The work in question would
otherwise qualify as ‘‘fundamental research”
section under §734.8 of this part. Is the infor-
mation arising during or resulting from this
sponsored research subject to the EAR?

Answer: Under §734.11 of this part, any ex-
port or reexport of information resulting
from government-sponsored research that is
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inconsistent with contract controls you have
agreed to will not qualify as ‘“‘fundamental
research” and any such export or reexport
would be subject to the EAR. Any such ex-
port or reexport that is consistent with the
controls will continue to be eligible for ex-
port and reexport under the ‘‘fundamental
research’ rule set forth in §734.8(a) of this
part. Thus, if you abide by the specific con-
trols you have agreed to, you need not be
concerned about violating the EAR. If you
violate those controls and export or reexport
information as ‘“fundamental research”
under §734.8(a) of this part, you may subject
yourself to the sanctions provided for under
the EAR, including criminal sanctions, in
addition to administrative and civil pen-
alties for breach of contract under other law.

Question E(2): Do the Export Administra-
tion Regulations restrict my ability to pub-
lish the results of my research?

Answer: The Export Administration Regu-
lations are not the means for enforcing the
national security controls you have agreed
to. If such a publication violates the con-
tract, you would be subject to administra-
tive, civil, and possible criminal penalties
under other law.

Section F: Commercial Consulting

Question F(1): 1 am a professor at a U.S.
university, with expertise in design and cre-
ation of submicron devices. | have been
asked to be a consultant for a ““third-world”’
company that wishes to manufacture such
devices. Do | need a license to do so?

Answer: Quite possibly you do. Application
abroad of personal knowledge or technical
experience acquired in the United States
constitutes an export of that knowledge and
experience that is subject to the Export Ad-
ministration Regulations. If any part of the
knowledge or experience your export or reex-
port deals with technology that requires a li-
cense under the EAR, you will need to obtain
a license or qualify for a License Exception.

Section G: Software 2

Question G(1): Is the export or reexport of
software in machine readable code subject to
the EAR when the source code for such soft-
ware is publicly available?

Answer: If the source code of a software
program is publicly available, then the ma-
chine readable code compiled from the
source code is software that is publicly avail-
able and therefore not subject to the EAR.

Question G(2): Is the export or reexport of
software sold at a price that does not exceed
the cost of reproduction and distribution
subject to the EAR?

2Exporters should note that these provi-
sions do not apply to software controlled
under the International Traffic in Arms Reg-
ulations (e.g., certain encryption software).
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Answer: Software in machine readable code
is publicly available if it is available to a
community at a price that does not exceed
the cost of reproduction and distribution.
Such reproduction and distribution costs
may include variable and fixed allocations of
overhead and normal profit for the reproduc-
tion and distribution functions either in
your company or in a third party distribu-
tion system. In your company, such costs
may not include recovery for development,
design, or acquisition. In this case, the pro-
vider of the software does not receive a fee
for the inherent value of the software.

Question G(3): Is the export or reexport of
software subject to the EAR if it is sold at a
price BXA concludes in a classification let-
ter to be sufficiently low so as not to subject
it to the EAR?

Answer: In response to classification re-
quests, BXA may choose to classify certain
software as not subject to the EAR even
though it is sold at a price above the costs of
reproduction and distribution as long as the
price is nonetheless sufficiently low to qual-
ify for such a classification in the judgment
of BXA.

Section H: Available in a Public Library

Question H(1): Is the export or reexport of
information subject to the EAR if it is avail-
able in a library and sold through an elec-
tronic or print service?

Answer: Electronic and print services for
the distribution of information may be rel-
atively expensive in the marketplace be-
cause of the value vendors add in retrieving
and organizing information in a useful way.
If such information is also available in a li-
brary—itself accessible to the public—or has
been published in any way, that information
is “publicly available” for those reasons, and
the information itself continues not to be
subject to the EAR even though you access
the information through an electronic or
print service for which you or your employer
pay a substantial fee.

Question H(2): Is the export or reexport of
information subject to the EAR if the infor-
mation is available in an electronic form in
a library at no charge to the library patron?

Answer: Information available in an elec-
tronic form at no charge to the library pa-
tron in a library accessible to the public is
information publicly available even though
the library pays a substantial subscription
fee for the electronic retrieval service.

Question H(3): Is the export or reexport of
information subject to the EAR if the infor-
mation is available in a library and sold for
more than the cost of reproduction and dis-
tribution?

Answer: Information from books, maga-
zines, dissertations, papers, electronic data
bases, and other information available in a
library that is accessible to the public is not
subject to the EAR. This is true even if you
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purchase such a book at more than the cost
of reproduction and distribution. In other
words, such information is “‘publicly avail-
able’” even though the author makes a profit
on your particular purchase for the inherent
value of the information.

Section I: Miscellaneous

Question 1(1): The manufacturing plant
that | work at is planning to begin admitting
groups of the general public to tour the plant
facilities. We are concerned that a license
might be required if the tour groups include
foreign nationals. Would such a tour con-
stitute an export? If so, is the export subject
to the EAR?

Answer: The EAR define exports and reex-
ports of technology to include release
through visual inspection by foreign nation-
als of U.S.-origin equipment and facilities.
Such an export or reexport qualifies under
the “publicly available’ provision and would
not be subject to the EAR so long as the tour
is truly open to all members of the public,
including your competitors, and you do not
charge a fee that is not reasonably related to
the cost of conducting the tours. Otherwise,
you will have to obtain a license, or qualify
for a License Exception, prior to permitting
foreign nationals to tour your facilities
(§734.7 of this part).

Question 1(2): Is the export or reexport of
information subject to the EAR if the infor-
mation is not in a library or published, but
sold at a price that does not exceed the cost
of reproduction and distribution?

Answer: Information that is not in a li-
brary accessible to the public and that has
not been published in any way, may nonethe-
less become “‘publicly available” if you make
it both available to a community of persons
and if you sell it at no more than the cost of
reproduction and distribution. Such repro-
duction and distribution costs may include
variable and fixed cost allocations of over-
head and normal profit for the reproduction
and distribution functions either in your
company or in a third party distribution sys-
tem. In your company, such costs may not
include recovery for development, design, or
acquisition costs of the technology or soft-
ware. The reason for this conclusion is that
the provider of the information receives
nothing for the inherent value of the infor-
mation.

Question 1(3): Is the export or reexport of
information contributed to an electronic
bulletin board subject to the EAR?

Answer: Assume each of the following:

1. Information is uploaded to an electronic
bulletin board by a person that is the owner
or originator of the information;

2. That person does not charge a fee to the
bulletin board administrator or the subscrib-
ers of the bulletin board; and

3. The bulletin board is available for sub-
scription to any subscriber in a given com-
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munity regardless of the cost of subscrip-
tion.

Such information is ‘“‘publicly available”
and therefore not subject to the EAR even if
it is not elsewhere published and is not in a
library. The reason for this conclusion is
that the bulletin board subscription charges
or line charges are for distribution exclu-
sively, and the provider of the information
receives nothing for the inherent value of
the information.

Question 1(4): Is the export or reexport of
patented information fully disclosed on the
public record subject to the EAR?

Answer: Information to the extent it is dis-
closed on the patent record open to the pub-
lic is not subject to the EAR even though
you may use such information only after
paying a fee in excess of the costs of repro-
duction and distribution. In this case the
seller does receive a fee for the inherent
value of the technical data; however, the ex-
port or reexport of the information is none-
theless not subject to the EAR because any
person can obtain the technology from the
public record and further disclose or publish
the information. For that reason, it is im-
possible to impose export controls that deny
access to the information.

[61 FR 12746, Mar. 25, 1996, as amended at 61
FR 68579, Dec. 30, 1996]

SUPPLEMENT NoO. 2 TO PART 734—CAL-
CULATION OF VALUES FOR De Minimis
Rules

(a) Use the following guidelines in deter-
mining values for establishing exemptions or
for submission of a request for authorization:

(1) U.S. content value.

(i) U.S. content value is the delivered cost
to the foreign manufacturer of the U.S. ori-
gin parts, components, or materials. (When
affiliated firms have special arrangements
that result in lower than normal pricing, the
cost should reflect ““fair market” prices that
would normally be charged to similar, unaf-
filiated customers.)

(ii) In calculating the U.S. content value,
do not include parts, components, or mate-
rials that, according to the CCL (part 774 of
the EAR) and the Country Chart (part 738 of
the EAR), could be exported from the United
States to the new country of destination
without a license (designated as ‘“NLR’’) or
under License Exception GBS (see part 740 of
the EAR).

(2) The foreign-made product value is the
normal selling price f.0.b. factory (excluding
value added taxes or excise taxes).

(3) To determine the value of the U.S.-ori-
gin controlled content, you should classify
the U.S.-origin content on the Commerce
Control List, determine those items that
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would require a license from BXA for reex-
port to the ultimate destination of the for-
eign-made product if such parts, compo-
nents, or materials were reexported to that
destination in the form received, and divide
the total value of the controlled U.S. parts,
components, and materials incorporated into
the foreign-made item by the sale price of
the foreign-made item.

(4) If no U.S. parts, components or mate-
rials are incorporated or if the incorporated
U.S. parts, components, and materials are
below the de minimis level, then the foreign-
made item is not subject to the EAR by rea-
son of §734.4 of this part, the classification of
a foreign-made item is irrelevant in deter-
mining the scope of the EAR, and you should
skip Step 4 in §732.2(d) and go on to consider
Step 6 in §732.2(f) of the EAR regarding the
foreign-produced direct product rule.

(b) One-time report prior to reliance upon
the de minimis exclusion. Report requirement.
Before you may rely upon the de minimis ex-
clusion for foreign software and technology
commingled with U.S. software or tech-
nology, you must file a one-time report for
the foreign software or technology. The re-
port must include the percentage of U.S.-
content by value and a description of your
calculations including relevant values, as-
sumptions, and the basis or methodologies
for making the percentage calculation. The
three criteria important to BXA in its re-
view of your report will be the export price
of the U.S.-content, the assumption regard-
ing future sales of software, and the choice
of the scope of foreign technology. Your
methodologies must be based upon the ac-
counting standards used in the operation of
your business, and you must specify that
standard in your report. Regardless of the
accounting systems, standard, or conven-
tions you use in the operation of your busi-
ness, you may not depreciate the fair market
values reported or otherwise reduce the fair
market values by other accounting conven-
tions such as depreciation. You may rely
upon the de minimis exclusion from the com-
mingled rule only to the extent you have re-
ported the relevant calculations, values, as-
sumptions, and the basis or methodologies
for the calculations. These values may be
historic or projected. You may rely on pro-
jected values only to the extent that and for
so long as they remain consistent with your
report or future values reduce the U.S.-con-
tent under your reported assumptions, basis,
and methodologies. You are not required to
file the above report if you do not choose to
take advantage of the de minimis exclusion
from the commingled rule.

(2) Export price. The report must include a
description of the U.S.-content including its
classification on the Commerce Control List,
its performance characteristics and features,
and the method of calculating its fair mar-
ket value. The fair market value shall be the
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arms-length transaction price, if it is avail-
able. If an arms-length transaction price is
unavailable, then the report will describe the
valuation method chosen to calculate or de-
rive the fair market value. Such methods
may include comparable market prices or
costs of production and distribution. This
rule does not require calculations based upon
any one accounting system or U.S. account-
ing standards. However, you must specify
the accepted accounting standards you have
chosen, and cost-based methods of valuation
must be based upon records you maintain in
the normal course of business. You should
also indicate whether reported values are ac-
tual arms-length market prices or derived
from comparable transactions or costs of
production, overhead, and profit. For exam-
ple, if you chose to make calculations under
the transfer pricing rules of the United
States Internal Revenue Code at section 482,
your report should indicate that this is the
source for your methodology, and you should
also indicate which of the several meth-
odologies in these transfer pricing rules you
have chosen.

(3) Future software sales. For calculations of
U.S.-content in foreign software, you shall
include your estimate of future software
sales in units and value along with the ra-
tionale and basis for those estimates in the
report.

(4) Foreign technology and software. For cal-
culations of U.S.-content in foreign tech-
nology and software, you shall include in the
report a description of the foreign tech-
nology or software and a description of its
fair market value along with the rationale
and basis for the selection and valuation of
such foreign software or technology. The re-
port does not require information regarding
destinations and end users for reexport. The
purpose of the report is solely to permit the
U.S. Government to evaluate the reasonable-
ness of U.S.-content calculations.

(5) Report and wait. If you have not been
contacted by BXA concerning your report
within thirty days after filing the report
with BXA, you may rely upon the calcula-
tions in your report and the de minimis exclu-
sions for software and technology for so long
as you are not contacted by BXA. BXA may
contact you concerning your report to in-
quire of you further or to indicate that BXA
does not accept the assumptions or rationale
for your calculations. If you receive such a
contact or communication from BXA, you
may not rely upon the de minimis exclusions
for software and technology in §734.4 of this
part until BXA has indicated whether or not
you may do so in the future. You must in-
clude in your report the name, title, address,
telephone number, and facsimile number of
the person BXA may contact concerning
your report.
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PART 736—GENERAL PROHIBITIONS

Sec.

736.1 Introduction.

736.2 General prohibitions and determina-
tion of applicability.

SUPPLEMENT NoO. 1 TO PART 736—GENERAL OR-
DERS

SUPPLEMENT NO. 2 TO PART 736—ADMINISTRA-
TIVE ORDERS

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437, 3
CFR, 1994 Comp., p. 917; Executive Order
13026 (November 15, 1996, 61 FR 58767) Notice
of August 15, 1995 (60 FR 42767, August 17,
1995); and Notice of August 14, 1996 (61 FR
42527).

SOURCE: 61 FR 12754, Mar. 25, 1996, unless
otherwise noted.

§736.1 Introduction.

In this part, references to the EAR
are references to 15 CFR chapter VII,
subchapter C. A person may undertake
transactions subject to the EAR with-
out a license or other authorization,
unless the regulations affirmatively
state such a requirement. As such, if
an export, reexport, or activity is sub-
ject to the EAR, the general prohibi-
tions contained in this part and the Li-
cense Exceptions specified in part 740
of the EAR must be reviewed to deter-
mine if a license is necessary. In the
case of all exports from the United
States, you must document your ex-
port as described in part 762 of the EAR
regarding recordkeeping and clear your
export through the U.S. Customs Serv-
ice as described in part 758 of the EAR
regarding export clearance require-
ments. Also note that for short supply
controls all prohibitions and License
Exceptions are in part 754 of the EAR.

(a) In this part we tell you:

(1) The facts that make your pro-
posed export, reexport, or conduct sub-
ject to these general prohibitions, and

(2) The ten general prohibitions.

(b) Your obligations under the ten
general prohibitions and under the
EAR depend in large part upon the five
types of information described in
§736.2(a) of this part and upon the gen-
eral prohibitions described in §736.2(b)
of this part. The ten general prohibi-
tions contain cross-references to other
parts of the EAR that further define
the breadth of the general prohibitions.
For that reason, this part is not free-

§736.2

standing. In part 732, we provide cer-
tain steps you may follow in proper
order to help you understand the gen-
eral prohibitions and their relationship
to other parts of the EAR.

(c) If you violate any of these ten
general prohibitions, or engage in
other conduct contrary to the Export
Administration Act, the EAR, or any
order, license, License Exception, or
authorization issued thereunder, as de-
scribed in part 764 of the EAR regard-
ing enforcement, you will be subject to
the sanctions described in that part.

§736.2 General prohibitions and deter-
mination of applicability.

(a) Information or facts that determine
the applicability of the general prohibi-
tions. The following five types of facts
determine your obligations under the
ten general prohibitions and the EAR
generally:

(1) Classification of the item. The clas-
sification of the item on the Commerce
Control List (see part 774 of the EAR);

(2) Destination. The country of ulti-
mate destination for an export or reex-
port (see parts 738 and 774 of the EAR
concerning the Country Chart and the
Commerce Control List);

(3) End-user. The ultimate end-user
(see General Prohibition Four (para-
graph (b)(4) of this section) and parts
744 and 764 of the EAR for a reference
to the list of persons you may not deal
with);

(4) End-use. The ultimate end-use (see
General Prohibition Five (paragraph
(b)(5) of this section) and part 744 of the
EAR for general end-use restrictions);
and

(5) Conduct. Conduct such as con-
tracting, financing, and freight for-
warding in support of a proliferation
project as described in part 744 of the
EAR.

(b) General prohibitions. The following
ten general prohibitions describe cer-
tain exports, reexports, and other con-
duct, subject to the scope of the EAR,
in which you may not engage unless
you either have a license from the Bu-
reau of Export Administration (BXA)
or qualify under part 740 of the EAR for
a License Exception from each applica-
ble general prohibition in this para-
graph. The License Exceptions at part
740 of the EAR apply only to General
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Prohibitions One (Exports and Reex-
ports in the Form Received), Two
(Parts and Components Reexports), and
Three (Foreign-Produced Direct Prod-
uct Reexports); however, selected Li-
cense Exceptions are specifically ref-
erenced and authorized in part 746 of
the EAR concerning embargo destina-
tions and in §744.2(c) of the EAR re-
garding nuclear end-uses.

(1) General Prohibition One—Export
and reexport of controlled items to listed
countries (Exports and Reexports). You
may not, without a license or License
Exception, export any item subject to
the EAR to another country or reex-
port any item of U.S.-origin if each of
the following is true:

(i) The item is controlled for a reason
indicated in the applicable Export Con-
trol Classification Number (ECCN), and

(ii) Export to the country of destina-
tion requires a license for the control
reason as indicated on the Country
Chart at part 738 of the EAR. (The
scope of this prohibition is determined
by the correct classification of your
item and the ultimate destination as
that combination is reflected on the
Country Chart.)! Note that each Li-
cense Exception described at part 740 of
the EAR supersedes General Prohibi-
tion One if all terms and conditions of
a given License Exception are met by
the exporter or reexporter.

(2) General Prohibition Two—Reexport
and export from abroad of foreign-made
items incorporating more than a de
minimis amount of controlled U.S. content
(Parts and Components Reexports). (i)
You may not, without a license or Li-
cense Exception, export, reexport or
export from abroad any foreign-made
commodity, software, or technology in-
corporating U.S.-origin commodities,
software, or technology respectively
that is controlled to the country of ul-
timate destination if the foreign-made
item meets all three of the following
conditions:

(A) It incorporates more than the de
minimis amount of controlled U.S. con-
tent, as defined in §734.4 of the EAR
concerning the scope of the EAR;

1See part 738 of the EAR for selected con-
trols that are not specified on the Country
Chart.
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(B) It is controlled for a reason indi-
cated in the applicable ECCN; and

(C) Its export to the country of des-
tination requires a license for that con-
trol reason as indicated on the Country
Chart. (The scope of this prohibition is
determined by the correct classifica-
tion of your foreign-made item and the
ultimate destination, as that combina-
tion is reflected on the Country Chart.)

(ii) Each License Exception described
at part 740 of the EAR supersedes Gen-
eral Prohibition One if all terms and
conditions of a given License Excep-
tion are met by the exporter or re-
exporter.

(3) General Prohibition Three—Reexport
and export from abroad of the foreign-
produced direct product of U.S. tech-
nology and software (Foreign-Produced
Direct Product Reexports). (i) Country
scope of prohibition. You may not ex-
port, reexport, or export from abroad
items subject to the scope of this Gen-
eral Prohibition Three to Cuba, North
Korea, Libya, or a destination in Coun-
try Group D:1 (See Supplement No. 1 to
part 740 of the EAR).

(i) Product scope of foreign-made items
subject to prohibition. This General Pro-
hibition 3 applies if an item meets ei-
ther the Conditions defining the direct
product of technology or the Condi-
tions defining the direct product of a
plant in paragraph (b)(3)(ii)(A) of this
section:

(A) Conditions defining direct product
of technology. Foreign-made items are
subject to this General Prohibition 3 if
they meet both of the following condi-
tions:

(1) They are the direct product of
technology or software that requires a
written assurance as a supporting doc-
ument for a license or as a pre-
condition for the use of License Excep-
tion TSR in §740.6 of the EAR, and

(2) They are subject to national secu-
rity controls as designated on the ap-
plicable ECCN of the Commerce Con-
trol List at part 774 of the EAR.

(B) Conditions defining direct product
of a plant. Foreign-made items are also
subject to this General Prohibition 3 if
they are the direct product of a com-
plete plant or any major component of
a plant if both of the following condi-
tions are met:
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(1) Such plant or component is the di-
rect product of technology that re-
quires a written assurance as a sup-
porting document for a license or as a
precondition for the use of License Ex-
ception TSR in §740.6 of the EAR, and

(2) Such foreign-made direct products
of the plant or component are subject
to national security controls as des-
ignated on the applicable ECCN of the
Commerce Control List at part 774 of
the EAR.

(iii) License Exceptions. Each License
Exception described at part 740 of the
EAR supersedes this General Prohibi-
tion Three if all terms and conditions
of a given exception are met by the ex-
porter or reexporter.

(4) General Prohibition Four (Denial
Orders)—Engaging in actions prohibited
by a denial order. (i) You may not take
any action that is prohibited by a de-
nial order issued under part 766 of the
EAR, Administrative Enforcement Pro-
ceedings. These orders prohibit many
actions in addition to direct exports by
the person denied export privileges, in-
cluding some transfers within a single
country either in the United States or
abroad by other persons. You are re-
sponsible for ensuring that any of your
transactions in which a person who is
denied export privileges is involved do
not violate the terms of the order. The
names of persons denied export privi-
leges are published in the FEDERAL
REGISTER and are also included on the
Denied Persons List, which is ref-
erenced in Supplement No. 2 to part 764
of the EAR, Enforcement. The terms of
the standard denial order are set forth
in Supplement No. 1 to part 764. You
should note that some denial orders
differ from the standard denial order.
BXA may, on an exceptional basis, au-
thorize activity otherwise prohibited
by a denial order. See §764.3(a)(3) of the
EAR.

(ii) There are no License Exceptions
described in part 740 of the EAR that
authorize conduct prohibited by this
General Prohibition Four.

(5) General Prohibition Five—Export or
reexport to prohibited end-uses or end-
users (End-Use End-User). You may not,
without a license, knowingly export or
reexport any item subject to the EAR
to an end-user of end-use that is pro-
hibited by part 744 of the EAR.

§736.2

(6) General Prohibition Six—Export or
reexport to embargoed destinations (Em-
bargo). (i) You may not, without a li-
cense or License Exception authorized
under part 746, export or reexport any
item subject to the EAR to a country
that is embargoed by the United States
or otherwise made subject to controls
as both are described at part 746 of the
EAR.

(ii) License Exceptions to this Gen-
eral Prohibition Six are described at
part 746 of the EAR on Embargoes and
Other Special Controls; and unless a
License Exception is authorized in part
746 of the EAR, the License Exceptions
at part 740 of the EAR are not available
to overcome this general prohibition.

(7) General Prohibition Seven—Support
of Certain Activities by U.S. persons—(i)
Support of Proliferation Activities (U.S.
Person Proliferation Activity). If you are
a U.S. Person as that term is defined in
§744.6(c) of the EAR, you may not en-
gage in any activities prohibited by
§744.6 (a) or (b) of the EAR which pro-
hibits the performance, without a li-
cense from BXA, of certain financing,
contracting, service, support, transpor-
tation, freight forwarding, or employ-
ment that you know will assist in cer-
tain proliferation activities described
further in part 744 of the EAR. There
are no License Exceptions to this Gen-
eral Prohibition Seven in part 740 of
the EAR unless specifically authorized
in that part.

(if) You may not, without a license
from BXA, provide certain technical
assistance to foreign persons with re-
spect to encryption items, as described
in §744.9 of the EAR.

(8) General Prohibition Eight—In tran-
sit shipments and items to be unladen
from vessels or aircraft (Intransit). (i) Un-
lading and shipping in transit. You may
not export an item through or transit
through a country listed in (b)(8)(ii) of
this section unless a License Exception
or license authorizes such an export di-
rectly to such a country of transit.

(ii) Country scope. This General Pro-
hibition Eight applies to Albania, Ar-
menia, Azerbaijan, Belarus, Bulgaria,
Cambodia, Cuba, Estonia, Georgia,
Kazakhstan, Kyrgyzstan, Laos, Latvia,
Lithuania, Mongolia, North Korea,
Russia, Tajikistan, Turkmenistan,
Ukraine, Uzbekistan, Vietnam.

163



Pt. 736, Supp. 2

(9) General Prohibition Nine—Violation
of any order, terms, and conditions (Or-
ders, Terms, and Conditions). You may
not violate terms or conditions of a li-
cense or of a License Exception issued
under or made a part of the EAR, and
you may not violate any order issued
under or made a part of the EAR.
There are no License Exceptions to
this General Prohibition Nine in part
740 of the EAR. Supplements Nos. 1 and
2 to this part provide for certain Gen-
eral Orders and Administrative Orders.

(10) General Prohibition Ten—Proceed-
ing with transactions with knowledge
that a violation has occurred or is about
to occur (Knowledge Violation to Occur).
You may not sell, transfer, export, re-
export, finance, order, buy, remove,
conceal, store, use, loan, dispose of,
transfer, transport, forward, or other-
wise service, in whole or in part, any
item subject to the EAR and exported
or to be exported with knowledge that
a violation of the Export Administra-
tion Regulations, the Export Adminis-
tration Act or any order, license, Li-
cense Exception, or other authoriza-
tion issued thereunder has occurred, is
about to occur, or is intended to occur
in connection with the item. Nor may
you rely upon any license or License
Exception after notice to you of the
suspension or revocation of that li-
cense or exception. There are no Li-
cense Exceptions to this General Prohi-
bition Ten in part 740 of the EAR.

[61 FR 12754, Mar. 25, 1996, as amended at 61
FR 64274, Dec. 4, 1996; 61 FR 68579, Dec. 30,
1996]

SUPPLEMENT NO. 1 TO PART 736—
GENERAL ORDERS [Reserved]

SUPPLEMENT NO. 2 TO PART 736—
ADMINISTRATIVE ORDERS

Administrative Order One: Disclosure of Li-
cense Issuance and Other Information. Consist-
ent with section 12(c) of the Export Adminis-
tration Act of 1979, as amended, information
obtained by the U.S. Department of Com-
merce for the purpose of consideration of or
concerning license applications, as well as
related information, will not be publicly dis-
closed without the approval of the Secretary
of Commerce. Shipper’s Export Declarations
also are exempt from public disclosure, ex-
cept with the approval of the Secretary of
Commerce, in accordance with §301(g) of
Title 13, United States Code.

15 CFR Ch. VII (1-1-97 Edition)

Administrative Order Two: Conduct of Busi-
ness and Practice in Connection with Export
Control Matters.

(a) Conduct of business and practice in con-
nection with export control matters.

(1) Exclusion of persons guilty of unethical
conduct or not possessing required integrity
and ethical standards.

(i) Who may be excluded. Any person,
whether acting on his own behalf or on be-
half of another, who shall be found guilty of
engaging in any unethical activity or who
shall be demonstrated not to possess the re-
quired integrity and ethical standards, may
be excluded from (denied) export privileges
on his own behalf, or may be excluded from
practice before BXA on behalf of another, in
connection with any export control matter,
or both, as provided in part 764 of the EAR.

(ii) Grounds for exclusion. Among the
grounds for exclusion are the following:

(A) Inducing or attempting to induce by
gifts, promises, bribes, or otherwise, any offi-
cer or employee of BXA or any customs or
post office official, to take any action with
respect to the issuance of licenses or any
other aspects of the administration of the
Export Administration Act, whether or not
in violation of any regulation;

(B) Offering or making gifts or promises
thereof to any such officer or employee for
any other reason;

(C) Soliciting by advertisement or other-
wise the handling of business before BXA on
the representation, express or implied, that
such person, through personal acquaintance
or otherwise, possesses special influence over
any officer or employee of BXA;

(D) Charging, or proposing to charge, for
any service performed in connection with the
issuance of any license, any fee wholly con-
tingent upon the granting of such license
and the amount or value thereof. This provi-
sion will not be construed to prohibit the
charge of any fee agreed to by the parties;
provided that the out-of-pocket expenditures
and the reasonable value of the services per-
formed, whether or not the license is issued
and regardless of the amount thereof, are
fairly compensated; and

(E) Knowingly violating or participating in
the violation of, or an attempt to violate,
any regulation with respect to the export of
commodities or technical data, including the
making of or inducing another to make any
false representations to facilitate any export
in violation of the Export Administration
Act or any order or regulation issued there-
under.

(iii) Definition. As used in this Administra-
tion Order, the terms ‘“‘practice before BXA”
and “‘appear before BXA" include:

(A) The submission on behalf of another of
applications for export licenses or other doc-
uments required to be filed with BXA, or the
execution of the same;

164



Bureau of Export Administration, Commerce

(B) Conferences or other communications
on behalf of another with officers or employ-
ees of BXA for the purpose of soliciti
expediting approval by BXA of applications
for export licenses or other documents, or
with respect to quotas, allocations, require-
ments or other export control actions, per-
taining to matters within the jurisdiction of
BXA;

(C) Participating on behalf of another in
any proceeding pending before BXA; and

(D) Submission to a customs official on be-
half of another of a license or Shipper’s Ex-
port Declaration or other export control doc-
ument.

(iv) Proceedings. All proceedings under this
Administrative Order shall be conducted in
the same manner as provided in part 766 of
the EAR.

(2) Employees and former employees. Persons
who are or at any time have been employed
on a full-time or part-time, compensated or
uncompensated, basis by the U.S. Govern-
ment are subject to the provisions of 18
U.S.C. 203, 205, and 207 (Pub. L. 87-849, 87th
Congress) in connection with representing a
private party or interest before the U.S. De-
partment of Commerce in connection with
any export control matter.

PART 738—COMMERCE CONTROL
LIST OVERVIEW AND THE COUN-
TRY CHART

Sec.

738.1 Introduction.

738.2 Commerce Control List (CCL) struc-
ture.

738.3 Commerce Country Chart structure.

738.4 Determining whether a license is re-
quired.

SUPPLEMENT NoO. 1 TO PART 738—COMMERCE
COUNTRY CHART

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C. 287c; 22
U.S.C. 3201 et seq.; 22 U.S.C. 6004; Sec. 201,
Pub. L. 104-58, 109 Stat. 557 (30 U.S.C. 185(s));
30 U.S.C. 185(u); 42 U.S.C. 2139a; 42 U.S.C.
6212; 43 U.S.C. 1354; 46 U.S.C. app. 466¢c; 50
U.S.C. app. 5; E.O. 12924, 59 FR 43437, 3 CFR,
1994 Comp., p. 917; Executive Order 13026 (No-
vember 15, 1996, 61 FR 58767); Notice of Au-
gust 15, 1995 (60 FR 42767, August 17, 1995);
and Notice of August 14, 1996 (61 FR 42527).

SOURCE: 61 FR 112756, Mar. 25, 1996, unless
otherwise noted.

§738.1 Introduction.

(a) Commerce Control List scope. (1) In
this part, references to the EAR are
references to 15 CFR chapter VII, sub-
chapter C. The Bureau of Export Ad-
ministration (BXA) maintains the

§738.2

Commerce Control List (CCL) within
the Export Administration Regulations
(EAR), which includes items (i.e., com-
modities, software, and technology)
subject to the export licensing author-
ity of BXA. The CCL does not include
those items exclusively controlled for
export or reexport by another depart-
ment or agency of the U.S. Govern-
ment. In instances where agencies
other than the Department of Com-
merce administer controls over related
items, entries in the CCL contain a ref-
erence to these controls.

(2) The CCL is contained in Supple-
ment No. 1 to part 774 of the EAR. Sup-
plement No. 2 to part 774 of the EAR
contains the General Technology and
Software Notes relevant to entries con-
tained in the CCL.

(b) Commerce Country Chart scope.
BXA also maintains the Commerce
Country Chart. The Commerce Country
Chart, located in Supplement No. 1 to
part 738, contains licensing require-
ments based on destination and Reason
for Control. In combination with the
CCL, the Commerce Country Chart al-
lows you to determine whether a li-
cense is required for items on the CCL
to any country in the world.

§738.2 Commerce Control List (CCL)
structure.

(a) Categories. The CCL is divided into
10 categories, numbered as follows:

0—Nuclear Materials, Facilities and Equip-
ment and Miscellaneous

1—Materials, Chemicals, ‘‘Microorganisms,”
and Toxins

2—Materials Processing

3—Electronics

4—Computers

5—Telecommunications and Information Se-
curity

6—Lasers and Sensors

7—Navigation and Avionics

8—Marine

9—Propulsion Systems, Space Vehicles and
Related Equipment

(b) Groups. Within each category,
items are arranged by group. Each cat-
egory contains the same five groups.
Each Group is identified by the letters
A through E, as follows:

A—Equipment, Assemblies and Components

B—Test, Inspection and Production Equip-
ment

C—Materials
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D—Software
E—Technology

(c) Order of review. In order to clas-
sify your item against the CCL, you
should begin with a review of the gen-
eral characteristics of your item. This
will usually guide you to the appro-
priate category on the CCL. Once the
appropriate category is identified, you
should match the particular character-
istics and functions of your item to a
specific ECCN. If the ECCN contains a
list under the ‘“‘Items’” heading, you
should review the list to determine
within which subparagraph(s) your
items are identified.

(d) Entries. (1) Composition of an entry.
Within each group, individual items
are identified by an Export Control
Classification Number (ECCN). Each
number consists of a set of digits and a
letter. The first digit identifies the
general category within which the
entry falls (e.g., 3A001). The letter im-
mediately following this first digit
identifies under which of the five
groups the item is listed (e.g., 3A001).
The second digit differentiates individ-
ual entries by identifying the type of
controls associated with the items con-
tained in the entry (e.g., 3A001). Listed
below are the Reasons for Control asso-
ciated with this second digit.

0: National Security reasons (including Dual
Use and International Munitions List)
and Items on the NSG Dual Use Annex
and Trigger List

1: Missile Technology reasons

2: Nuclear Nonproliferation reasons

3: Chemical & Biological Weapons reasons

9: Anti-terrorism, Crime Control, Regional
Stability, Short Supply, UN Sanctions,
etc.

(i) Since Reasons for Control are not
mutually exclusive, numbers are as-
signed in order of precedence. As an ex-
ample, if an item is controlled for both
National Security and Missile Tech-
nology reasons, the entry’s third digit
will be a “‘0”’. If the item is controlled
only for Missile Technology the third
digit will be ““1”.

(ii) The numbers in either the second
or third digit (e.g., 3A001) serve to dif-
ferentiate between multilateral and
unilateral entries. An entry with the
number ‘9"’ as the second digit, identi-
fies the entire entry as controlled for a
unilateral concern (e.g., 2B991 for anti-

15 CFR Ch. VII (1-1-97 Edition)

terrorism reasons). If the number “*9”
appears as the third digit, the item is
controlled for unilateral purposes
based on a proliferation concern (e.g.,
2A292 is controlled for unilateral pur-
poses based on nuclear nonproliferation
concerns).

(2) Reading an ECCN. A brief descrip-
tion is provided next to each ECCN.
Following this description is the actual
entry containing ‘‘License Require-
ments,” ‘‘License Exceptions,” and
“List of Items Controlled” sections. A
brief description of each section and its
use follows:

(i) License Requirements. This section
contains a separate line identifying all
possible Reasons for Control in order of
precedence, and two columns entitled
““‘Control(s)’” and ““Country Chart”’.

(A) The ‘“*Controls’” header identifies
all applicable Reasons for Control, in
order of restrictiveness, and to what
extent each applies (e.g., to the entire
entry or only to certain subpara-
graphs). Those requiring licenses for a
larger number of countries and/or
items are listed first. As you read down
the list the number of countries and/or
items requiring a license declines.
Since Reasons for Control are not mu-
tually exclusive, items controlled with-
in a particular ECCN may be controlled
for more than one reason. The follow-
ing is a list of all possible Reasons for
Control:

AT Anti-Terrorism

CB Chemical & Biological Weapons
CC Crime Control

El Encryption Items

MT Missile Technology

NS National Security

NP Nuclear Nonproliferation

RS Regional Stability

SS Short Supply

XP Computers

(B) The *“Country Chart” header
identifies, for each applicable Reason
for Control, a column name and num-
ber (e.g., CB Column 1). These column
identifiers are used to direct you from
the CCL to the appropriate column
identifying the countries requiring a li-
cense. Consult part 742 of the EAR for
an indepth discussion of the licensing
requirements and policies applicable to
each Country Chart column.

(ii) License Exceptions. This section
provides a brief eligibility statement
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for each ECCN-driven License Excep-
tion that may be applicable to your
transaction, and should be consulted
only AFTER you have determined a li-
cense is required based on an analysis
of the entry and the Country Chart.
The brief eligibility statement in this
section is provided to assist you in de-
ciding which ECCN-driven License Ex-
ception related to your particular item
and destination you should explore
prior to submitting an application. The
word ‘““Yes’ (followed in some instances
by the scope of Yes) appears next to
each available ECCN-driven License
Exception. ““N/A’” will be noted for Li-
cense Exceptions that are not available
within a particular entry. If one or
more License Exceptions appear to
apply to your transaction, you must
consult part 740 of the EAR to review
the conditions and restrictions applica-
ble to each available License Excep-
tion.

(iii) List of Items Controlled—(A) Units.
The unit of measure applicable to each
entry is identified in the “Units’’ head-
er. Most measurements used in the
CCL are expressed in metric units with
an inch-pound conversion where appro-
priate. Note that in some ECCNs the
inch-pound unit will be listed first. In
instances where other units are in gen-
eral usage or specified by law, these
will be used instead of metric. Gen-
erally, when there is a difference be-
tween the metric and inch-pound fig-
ures, the metric standard will be used
for classification and licensing pur-
poses.

(B) Related definitions. This header
identifies, where appropriate, defini-
tions or parameters that apply to all
items controlled by the entry. The in-
formation provided in this section is
unique to the entry, and hence not list-
ed in the definitions contained in part
772 of the EAR.

(C) Related controls. If another U.S.
government agency or department has
export licensing authority over items
related to those controlled by an entry,
a statement is included identifying the
agency or department along with the
applicable regulatory cite. An addi-
tional cross-reference may be included
in instances where the scope of con-
trols differs between a CCL entry and
its corresponding entry on list main-

§738.3

tained by the European Union. This in-
formation is provided to assist readers
who use both lists.

(D) Items. This header contains a
positive list of all items controlled by
a particular entry and must be re-
viewed to determine whether your item
is controlled by that entry. In some en-
tries, the list is contained within the
entry heading. In these entries a note
is included to direct you to the entry
heading.

[61 FR 112756, Mar. 25, 1996, as amended at 61
FR 68579, Dec. 30, 1996]

§738.3 Commerce Country Chart
structure.
(@) Scope. The Commerce Country

Chart (Country Chart) allows you to
determine, based on the Reason(s) for
Control associated with your item, if
you need a license to export or reex-
port your item to a particular destina-
tion. There are only two instances
where the chart cannot be used for this
purpose:

(1) Items controlled for short supply rea-
sons. Due to the unique nature of these
controls, entries controlled for Short
Supply reasons will send you directly
to part 754 of the EAR. Part 754 of the
EAR is self-contained and includes in-
formation on licensing requirements,
licensing policies, and all available Li-
cense Exceptions, for items controlled
for Short Supply reasons.

(2) Unique entries. The following are
unique entries where you do not need
to consult the Country Chart to deter-
mine whether a license is required.

(A) ECCNs 0A983 and 5A980. A license
is required for all destinations of items
controlled under these entries. No Li-
cense Exceptions apply. If your item is
controlled by 0A983 or 5A980 you should
proceed directly to part 748 of the EAR
for license application instructions and
§742.11 or §742.13 of the EAR for infor-
mation on the licensing policy relevant
to these types of applications.

(B) ECCNs 0A986, 0A9838, 1A988, 2A994,
2D99%4, 2E994 and 2B985. A license is re-
quired for items controlled under these
entries only to the specific countries
identified within each entry.

(b) Countries. The first column of the
Country Chart lists all countries in al-
phabetical order. There are a number
of destinations that are not listed in
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the Country Chart contained in Supple-
ment No. 1 to part 738. If your destina-
tion is not listed on the Country Chart
and such destination is a territory,
possession, or department of a country
included on the Country Chart, the
EAR accords your destination the same
licensing treatment as the country of
which it is a territory, possession, or
department. For example, if your des-
tination is the Cayman Islands, a de-
pendent territory of the United King-
dom, consult the United Kingdom on
the Country Chart for licensing re-
quirements.

(c) Columns. Stretching out to the
right are horizontal headers identify-
ing the various Reasons for Control.
Under each Reason for Control header
are diagonal column identifiers cap-
ping individual columns. Each column
identifier consists of the two letter
Reason for Control and a column num-
ber. (e.g., CB Column 1). The column
identifiers correspond to those listed in
the “Country Chart’ header within the
“License Requirements’” section of
each ECCN.

(d) Cells. The symbol ““X’" is used to
denote licensing requirements on the
Country Chart. If an ““X’’ appears in a
particular cell, transactions subject to
that particular Reason for Control/Des-
tination combination require a license.
There is a direct correlation between
the number of ““X’’s applicable to your
transaction and the number of licens-
ing reviews your application will un-
dergo.

§738.4 Determining whether a license
is required.

(a) Using the CCL and the Country
Chart—(1) Overview. Once you have de-
termined that your item is controlled
by a specific ECCN, you must use infor-
mation contained in the ‘“‘License Re-
quirements’” section of that ECCN in
combination with the Country Chart to
decide whether a license is required.

(2) License decision making process.
The following decision making process
must be followed in order to determine
whether a license is required to export
or reexport a particular item to a spe-
cific destination:

(i) Examine the appropriate ECCN in
the CCL. Is the item you intend to ex-

15 CFR Ch. VII (1-1-97 Edition)

port or reexport controlled for a single
Reason for Control?

(A) If yes, identify the single Reason
for Control and the relevant Country
Chart column identifier (e.g., CB Col-
umn 1).

(B) If no, identify the Country Chart
column identifier for each applicable
Reason for Control (e.g., NS Column 1,
NP Column 1, etc.).

(ii) Review the Country Chart. With
each of the applicable Country Chart
Column identifiers noted, turn to the
Country Chart (Supplement No. 1 to
part 738). Locate the correct Country
Chart column identifier on the diago-
nal headings, and determine whether
an “X” is marked in the cell next to
the country in question for each Coun-
try Chart column identified in the ap-
plicable ECCN. If your item is subject
to more than one reason for control,
repeat this step using each unique
Country Chart column identifier.

(A) If yes, a license application must
be submitted based on the particular
reason for control and destination, un-
less a License Exception applies. If
““Yes’ is noted next to any of the listed
License Exceptions, you should consult
part 740 of the EAR to determine
whether you can use any of the avail-
able ECCN-drvien License Exceptions
to effect your shipment, rather than
applying for a license. Each affirmative
license requirement must be overcome
by a License Exception. If you are un-
able to qualify for a License Exception
based on each license requirement
noted on the Country Chart, you must
apply for a license. Note that other Li-
cense Exceptions, not related to the
CCL, may also apply to your trans-
action (See part 740 of the EAR).

(B) If no, a license is not required
based on the particular reason for con-
trol and destination. Provided General
Prohibitions Four through Ten do not
apply to your proposed transaction,
you may effect your shipment using
the symbol “NLR”. Proceed to parts
758 and 762 of the EAR for information
on export clearance procedures and rec-
ordkeeping requirements. Note that al-
though you may stop after determining
a license is required based on the first
Reason for Control, it is best to work
through each applicable Reason for
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Control. A full analysis of every pos-
sible licensing requirement based on
each applicable Reason for Control is
required to determine the most advan-
tageous License Exception available
for your particular transaction and, if
a license is required, ascertain the
scope of review conducted by BXA on
your license application.

(b) Sample analysis using the CCL and
Country Chart—(1) Scope. The following
sample entry and related analysis is
provided to illustrate the type of
thought process you must complete in
order to determine whether a license is
required to export or reexport a par-
ticular item to a specific destination
using the CCL in combination with the
Country Chart.

(2) Sample CCL entry.

2A000: Entry heading.

LICENSE REQUIREMENTS
Reason for Control: NS, NP, AT

Control(s) Country Chart
NS applies to entire entry .........cccccceevveeenne NS Column 2
NP applies to 2A000.b .....cccoevviiiiniiiiiee NP Column 1
AT applies to entire entry ..........ccccooevvienenne AT Column 1

L ICENSE EXCEPTIONS

LVS: $5,000
GBS: Yes
CIV: N/A

Li1ST OF ITEMS CONTROLLED

Pt. 738, Supp. 1

Unit: Number
Related Definition: N/A
Related Controls: N/A
Items:

a. Having x.

b. Having z.

(3) Sample analysis. After consulting
the CCL, | determine my item, valued
at $10,000, is classified under ECCN
2A000.a. | read that the entire entry is
controlled for national security, and
anti-terrorism reasons. Since my item
is classified under paragraph .a, and
not .b, | understand that though nu-
clear nonproliferation controls apply
to a portion the entry, they do not
apply to my item. | note that the ap-
propriate Country Chart column iden-
tifiers are NS Column 2 and AT Column
1. Turning to the Country Chart, | lo-
cate my specific destination, India, and
see that an *““X’" appears in the NS Col-
umn 2 cell for India, but not in the AT
Column 1 cell. | understand that a li-
cense is required, unless my trans-
action qualifies for a License Excep-
tion or Special Comprehensive License.
From the License Exception LVS value
listed in the entry, | know immediately
that my proposed transaction exceeds
the value limitation associated with
LVS. Noting that License Exception
GBS is ““Yes” for this entry, | turn to
part 740 of the EAR to review the pro-
visions related to use of GBS.
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PART 740—LICENSE EXCEPTIONS

Sec.

740.1 Introduction.

740.2 Restrictions on all
tions.

740.3 Shipments of limited value (LVS).

740.4 Shipments to Country Group B coun-
tries (GBS).

740.5 Civil end-users (CI1V).

740.6 Technology and software under re-
striction (TSR).

740.7 Computers (CTP).

740.8 Key management infrastructure.

740.9 Temporary imports, exports, and reex-
ports (TMP).

740.10 Servicing and replacement of parts
and equipment (RPL).

740.11 Governments and international orga-
nizations (GOV).

740.12 Gift parcels and humanitarian dona-
tions (GFT).
740.13 Technology

stricted (TSU).
740.14 Baggage (BAG).
740.15 Aircraft and vessels (AVS).

License Excep-

and software—unre-

740.16 Additional Permissive  Reexports
(APR).

SUPPLEMENT NO. 1 TO PART 740—COUNTRY
GROUPS

SUPPLEMENT NO. 2 TO PART 740—ITEMS THAT
MAY BE DONATED TO MEET BASIC HUMAN
NEEDS UNDER THE HUMANITARIAN LICENSE
EXCEPTION

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437, 3
CFR, 1994 Comp., p. 917; Executive Order
13026 (November 15, 1996, 61 FR 58767) Notice
of August 15, 1995 (60 FR 42767, August 17,
1995); and Notice of August 14, 1996 (61 FR
42527).

SOURCE: 61 FR 12768, Mar. 25, 1996, unless
otherwise noted.

§740.1 Introduction.

In this part, references to the EAR
are references to 15 CFR chapter VII,
subchapter C.

(a) Scope. A ‘“‘License Exception” is
an authorization contained in this part
that allows you to export or reexport,
under stated conditions, items subject
to the Export Administration Regula-
tions (EAR) that would otherwise re-
quire a license under General Prohibi-
tions One, Two, or Three, as indicated
under one or more of the Export Con-
trol Classification Numbers (ECCN) in
the Commerce Control List (CCL) in
part 774 of the EAR. If your export or
reexport is subject to General Prohibi-
tion Six for embargoed destinations,
refer to part 746 of the EAR concerning

15 CFR Ch. VII (1-1-97 Edition)

embargoed destinations to determine
the availability of any License Excep-
tion. Special commodity controls apply
to short supply items. Exceptions for
items listed on the CCL as controlled
for Short Supply reasons are found in
part 754 of the EAR. If your export or
reexport is subject General Prohibition
Seven, consult part 744 of the EAR. If
your export or reexport is subject to
General Prohibitions Four, Five, Eight,
Nine, or Ten, then no License Excep-
tions apply.

(b) Certification. By using any of the
License Exceptions you are certifying
that the terms, provisions, and condi-
tions for the use of the License Excep-
tion described in the EAR have been
met. Please refer to part 758 of the
EAR for clearance of shipments and
documenting the use of License Excep-
tions.

(c) License Exception symbols. Each Li-
cense Exception bears a three letter
symbol that will be used for export
clearance purposes (see paragraph (d)
of this section).

(d) Shipper’s Export Declaration—(1)
Clearing exports under License Excep-
tions. You must enter on any required
Shipper’s Export Declaration (SED) the
letter code (e.g., LVS, TMP) of the Li-
cense Exception(s) under which you are
exporting. In the case of License Ex-
ceptions LVS, GBS, and ClV, the ECCN
of the item being exported must also be
entered. Please refer to §758.3 of the
EAR for the use of SEDs.

(2) Clearing exports when no license is
required (NLR). Certain items are listed
on the CCL but do not require a license
to certain destinations under General
Prohibitions One, (Exports and Reex-
ports in the Form Received), Two
(Parts and Components Reexports), or
Three (Foreign Produced Direct Prod-
uct Reexports) (§732.6 (b)(1), (b)(2), or
(b)(3) of the EAR). (You will have de-
termined this by consulting the Coun-
try Chart and finding no “X’ in the
box(es) at the intersection(s) of your
country of destination and the column
headings assigned to your item by the
CCL.) If General Prohibitions Four
through Ten (§8732.6 (b)(4) through
(b)(10) of the EAR) also do not apply,
you must clear exports of such items
by entering the symbol “NLR’ in the
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appropriate place on the Shippers Ex-
port Declaration. The term ““NLR”’ rep-
resents exports of listed items when no
license is required. Such exports do not
require that you qualify for a License
Exception.

(e) Destination Control Statement. You
may be required to enter an appro-
priate Destination Control Statement
on commercial documents in accord-
ance with the Destination Control
Statement requirements of §758.5 of
the EAR.

(f) Recordkeeping. Records of trans-
actions involving exports under any of
the License Exceptions must be main-
tained in accordance with the record-
keeping requirements of part 762 of the
EAR.

[61 FR 12768, Mar. 25, 1996, as amended at 61
FR 64274, Dec. 4, 1996]

§740.2 Restrictions on all License Ex-
ceptions.

(a) You may not use any License Ex-
ception if any one or more of the fol-
lowing apply:

(1) Your authorization to use a Li-
cense Exception has been suspended or
revoked, or your intended export does
not qualify for a License Exception.

(2) The export is contrary to a Denial
Order. See part 764 of the EAR for a de-
scription of Denial Orders.

(3) You know that the item will be
reexported and such reexport is subject
to one of the ten General Prohibitions,
is not eligible for a License Exception,
and has not been authorized by BXA.

(4) You know that the export will be
used for certain end-uses or is for cer-
tain end-users as provided and prohib-
ited in part 744 of the EAR.

(5) The item is for surreptitious
interception of wire or oral commu-
nications controlled under ECCN 5A980,
unless you are a U.S. Government
agency (see §740.10(b)(2)(ii) of this part,
Governments (License Exception
GOV)).

(6) The commodity you are shipping
is a specially designed crime control
and detection instrument or equipment
as described in §742.7 of the EAR and
you are not shipping to Iceland, New
Zealand, or countries listed in Country
Group A:l (see Supplement No. 1 to
part 740), unless the shipment is au-
thorized under License Exception BAG,
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§740.13(e) of this part (shotguns and
shotgun shells).

(b) AIll License Exceptions are sub-
ject to revision, suspension, or revoca-
tion, in whole or in part, without no-
tice. It may be necessary for BXA to
stop a shipment or an export trans-
action at any stage of its progress, e.g.,
in order to prevent an unauthorized ex-
port or reexport. If a shipment is al-
ready en route, it may be further nec-
essary to order the return or unloading
of the shipment at any port of call.

[61 FR 12768, Mar. 25, 1996, as amended at 61
FR 64274, Dec. 4, 1996]

§740.3 Shipments of
(LVS).

(a) Scope. License Exception LVS au-
thorizes the export and reexport in a
single shipment of eligible commod-
ities as identified by “LVS - $(value
limit)”’ on the CCL.

(b) Eligible Destinations. This License
Exception is available for all destina-
tions in Country Group B (see Supple-
ment No. 1 to part 740), provided that
the net value of the commodities in-
cluded in the same order and controlled
under the same ECCN entry on the CCL
does not exceed the amount specified
in the LVS paragraph for that entry.

(c) Definitions—(1) Order. The term
order as used in this §740.3 means a
communication from a person in a for-
eign country, or that person’s rep-
resentative, expressing an intent to im-
port commodities from the exporter.
Although all of the details of the order
need not be finally determined at the
time of export, terms relating to the
kinds and quantities of the commod-
ities to be exported, as well as the sell-
ing prices of these commodities, must
be finalized before the goods can be ex-
ported under License Exception LVS.

(2) Net value: for LVS shipments. The
actual selling price of the commodities
that are included in the same order and
are controlled under the same entry on
the CCL, less shipping charges, or the
current market price of the commod-
ities to the same type of purchaser in
the United States, whichever is the
larger. In determining the actual sell-
ing price or the current market price of
the commodity, the value of containers
in which the commodity is being ex-
ported may be excluded. The value for

limited value
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LVS purposes is that of the controlled
commodity that is being exported, and
may not be reduced by subtracting the
value of any content that would not, if
shipped separately, be subject to li-
censing. Where the total value of the
containers and their contents must be
shown on Shipper’s Export Declara-
tions under one Schedule B Number,
the exporter, in effecting a shipment
under this License Exception, must in-
dicate the ‘‘net value’ of the contained
commodity immediately below the de-
scription of the commodity.

(3) Single shipment. All commodities
moving at the same time from one ex-
porter to one consignee or intermedi-
ate consignee on the same exporting
carrier even though these commodities
will be forwarded to one or more ulti-
mate consignees. Commodities being
transported in this manner will be
treated as a single shipment even if the
commodities represent more than one
order or are in separate containers.

(d) Additional eligibility requirements
and restrictions—(1) Eligible orders. To be
eligible for this License Exception, or-
ders must meet the following criteria:

(i) Orders must not exceed the applica-
ble ““LVS’’ dollar value limits. An order is
eligible for shipment under LVS when
the ‘“‘net value” of the commodities
controlled under the same entry on the
CCL does not exceed the amount speci-
fied in the ““LVS” paragraph for that
entry. An LVS shipment may include
more than one eligible order.

(ii) Orders may not be split to meet the
applicable LVS dollar limits. An order
that exceeds the applicable LVS dollar
value limit may not be misrepresented
as two or more orders, or split among
two or more shipments, to give the ap-
pearance of meeting the applicable
LVS dollar value limit. However an
order that meets all the LVS eligibility
requirements, including the applicable
LVS dollar value limit, may be split
among two or more shipments.

(iii) Orders must be legitimate. Export-
ers and consignees may not, either col-
lectively or individually, structure or
adjust orders to meet the applicable
LVS dollar value limits.

(2) Restriction on annual value of LVS
orders. The total value of exports per
calendar year to the same ultimate or
intermediate consignee of commodities

15 CFR Ch. VII (1-1-97 Edition)

classified under a single ECCN may not
exceed 12 times the LVS value limit for
that ECCN; however, there is no re-
striction on the number of shipments
provided that value is not exceeded.
This annual value limit applies to ship-
ments to the same ultimate consignee
even though the shipments are made
through more than one intermediate
consignee. There is no restriction on
the number of orders that may be in-
cluded in a shipment, except that the
annual value limit per ECCN must not
be exceeded.

(3) Orders where two or more LVS dol-
lar value limits apply. An order may in-
clude commodities that are controlled
under more than one entry on the CCL.
In this case, the net value of the entire
order may exceed the LVS dollar value
for any single entry on the CCL. How-
ever, the net value of the commodities
controlled under each ECCN entry
shall not exceed the LVS dollar value
limit specified for that entry.

EXAMPLE TO PARAGRAPH (D)(3): An order in-
cludes commodities valued at $8,000. The
order consists of commodities controlled
under two ECCN entries, each having an LVS
value limit of $5000. Commodities in the
order controlled under one ECCN are valued
at $3,500 while those controlled under the
other ECCN are valued at $4,500. Since the
net value of the commodities controlled
under each entry falls within the LVS dollar
value limits applicable to that entry, the
order may be shipped under this License Ex-
ception.

(4) Prohibition against evasion of li-
cense requirements. Any activity involv-
ing the use of this License Exception to
evade license requirements is prohib-
ited. Such devices include, but are not
limited to, the splitting or structuring
of orders to meet applicable LVS dollar
value limits, as prohibited by para-
graphs (d)(1) (ii) and (iii) of this sec-
tion.

(e) Reexports. Commodities may be
reexported under this License Excep-
tion, provided that they could be ex-
ported from the United States to the
new country of destination under LVS.

[61 FR 64274, Dec. 4, 1996]
§740.4 Shipments to Country Group B
countries (GBS).

License Exception GBS authorizes
exports and reexports to Country
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Group B (see Supplement No. 1 to part
740) of those commodities controlled to
the ultimate destination for national
security reasons only and identified by
““GBS—Yes” on the CCL.

[61 FR 64275, Dec. 4, 1996]

§740.5 Civil end-users (CIV).

License Exception CIV authorizes ex-
ports and reexports controlled to the
ultimate destination for national secu-
rity reasons only and identified by
“ClIV—Yes’ on the CCL, provided the
items are destined to civil end-users
for civil end-uses in Country Group D:1.
(See Supplement No. 1 to part 740.) CIV
may not be used for exports and reex-
ports to military end-users or to
known military uses. Such exports and
reexports will continue to require a li-
cense. In addition to conventional mili-
tary activities, military uses include
any proliferation activities described
and prohibited by part 744 of the EAR.
A license is also required for transfer
to military end-users or end-uses in eli-
gible countries of items exported under
ClVv.

[61 FR 64275, Dec. 4, 1996]

§740.6 Technology and software under
restriction (TSR).

(a) Scope. License Exception TSR per-
mits exports and reexports of tech-
nology and software controlled to the
ultimate destination for national secu-
rity reasons only and identified by
“TSR—Yes” in entries on the CCL,
provided the software or technology is
destined to Country Group B. (See Sup-
plement No. 1 to part 740.) A written
assurance is required from the con-
signee before exporting or reexporting
under this License Exception.

(1) Required assurance for export of
technology. You may not export or re-
export technology under this License
Exception until you have received from
the importer a written assurance that,
without a BXA license or License Ex-
ception, the importer will not:

(i) Reexport or release the tech-
nology to a national of a country in
Country Groups D:1 or E:2; or

(ii) Export to Country Groups D:1 or
E:2 the direct product of the tech-
nology, if such foreign produced direct
product is subject to national security
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controls as identified on the CCL (See
General Prohibition Three, §736.2(b)(3)
of the EAR); or

(iii) If the direct product of the tech-
nology is a complete plant or any
major component of a plant, export to
Country Groups D:1 or E:2 the direct
product of the plant or major compo-
nent thereof, if such foreign produced
direct product is subject to national se-
curity controls as identified on the
CCL or is subject to State Department
controls under the U.S. Munitions List
(22 CFR part 121).

(2) Required assurance for export of
software. You may not export or reex-
port software under this License Ex-
ception until you have received from
the importer a written assurance that,
without a BXA license or License Ex-
ception, the importer will neither:

(i) Reexport or release the software
or the source code for the software to a
national of a country in Country
Groups D:1 or E:2; nor

(ii) Export to Country Groups D:1 or
E:2 the direct product of the software,
if such foreign produced direct product
is subject to national security controls
as identified on the CCL. (See General
Prohibition Three, §736.2(b)(3) of the
EAR).

(3) Form of written assurance. The re-
quired assurance may be made in the
form of a letter or any other written
communication from the importer, or
the assurance may be incorporated into
a licensing agreement that specifically
includes the assurances. An assurance
included in a licensing agreement is ac-
ceptable only if the agreement speci-
fies that the assurance will be honored
even after the expiration date of the li-
censing agreement. If such a written
assurance is not received, License Ex-
ception TSR is not applicable and a li-
cense is required. The license applica-
tion must include a statement explain-
ing why assurances could not be ob-
tained.

(4) Other License Exceptions. The re-
quirements in this License Exception
do not apply to the export of tech-
nology or software under other License
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Exceptions, or to the export of tech-
nology or software included in an ap-
plication for the foreign filing of a pat-
ent, provided the filing is in accord-
ance with the regulations of the U.S.
Patent Office.

(b) [Reserved]

[61 FR 64275, Dec. 4, 1996]

§740.7 Computers (CTP).

(a) Scope. License Exception CTP au-
thorizes exports and reexports of digi-
tal computers and specially designed
components therefor, exported or reex-
ported separately or as part of a sys-
tem for consumption in Computer Tier
countries as provided by this section.
(Related equipment controlled under
4A003.d, .f, and .g is authorized under
this License Exception, only when ex-
ported or reexported with these com-
puters as part of a system.) You may
not use this License Exception to ex-
port or reexport items that you know
will be used to enhance the CTP be-
yond the eligibility limit allowed to
your country of destination. When
evaluating your computer to determine
License Exception CTP eligibility, use
the CTP parameter to the exclusion of
other technical parameters for comput-
ers classified under ECCN 4A003.a, .b
and .c, except for parameters specified
as Missile Technology (MT) concerns
or 4A003.e (equipment performing ana-
log-to-digital conversions exceeding
the limits in ECCN 3A001.a.5.a). This
License Exception does not authorize
the export or reexport of graphic accel-
erators or coprocessors, or computers
controlled for MT reasons.

(b) Computer Tier 1—(1) Eligible coun-
tries. The countries that are eligible to
receive exports and reexports under
this License Exception are Australia,
Austria, Belgium, Denmark, Finland,
France, Germany, Greece, the Holy
See, Iceland, Ireland, Italy, Japan,
Liechtenstein, Luxembourg, Mexico,
Monaco, Netherlands, New Zealand,
Norway, Portugal, San Marino, Spain,
Sweden, Switzerland, Turkey, and the
United Kingdom.

(2) Eligible computers. The computers
eligible for License Exception CTP to
Tier 1 destinations are those with a
CTP greater than 2,000 Mtops.

(c) Computer Tier 2—(1) Eligible coun-
tries. The countries that are eligible to
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receive exports under this License Ex-
ception include Antigua and Barbuda,
Argentina, Bahamas, Barbados, Ban-
gladesh, Belize, Benin, Bhutan, Bolivia,
Botswana, Brazil, Brunei, Burkina
Faso, Burma, Burundi, Cameroon, Cape
Verde, Central Africa, Chad, Chile, Co-
lombia, Congo, Costa Rica, Cote
d’lvoire, Cyprus, Czech Republic, Domi-
nica, Dominican Republic, Ecuador, EIl
Salvador, Equatorial Guinea, Eritrea,
Ethiopia, Fiji, Gabon, Gambia (The),
Ghana, Grenada, Guatemala, Guinea,
Guinea-Bissau, Guyana, Haiti, Hon-
duras, Hong Kong, Hungary, Indonesia,
Jamaica, Kenya, Kiribati, Korea (Re-
public of), Lesotho, Liberia, Madagas-
car, Malawi, Malaysia, Maldives, Mali,
Malta, Marshall Islands, Mauritius, Mi-
cronesia (Federated States of), Mozam-
bique, Namibia, Nauru, Nepal, Nica-
ragua, Niger, Nigeria, Palau, Panama,
Papua New Guinea, Paraguay, Peru,
Philippines, Poland, Rwanda, St. Kitts
& Nevis, St. Lucia, St. Vincent and
Grenadines, Sao Tome & Principe, Sen-
egal, Seychelles, Sierra Leone, Singa-
pore, Slovak Republic, Slovenia, Solo-
mon Islands, Somalia, South Africa,
Sri Lanka, Surinam, Swaziland, Tai-
wan, Tanzania, Togo, Tonga, Thailand,
Trinidad and Tobago, Tuvalu, Uganda,
Uruguay, Venezuela, Western Sahara,
Western Samoa, Zaire, Zambia, and
Zimbabwe.

(2) Eligible computers. The computers
eligible for License Exception CTP to
Tier 2 destinations are those having a
Composite Theoretical Performance
(CTP) greater than 2000, but equal to or
less than 10,000 Millions of Theoretical
Operations Per Second (Mtops).

(d) Computer Tier 3—(1) Eligible coun-
tries. The countries that are eligible to
receive exports and reexports under
this License Exception are Afghani-
stan, Albania, Algeria, Andorra, An-
gola, Armenia, Azerbaijan, Bahrain,
Belarus, Bosnia & Herzegovina, Bul-
garia, Cambodia, China (People’s Re-
public of), Comoros, Croatia, Djibouti,
Egypt, Estonia, Georgia, India, Israel,

Jordan, Kazakhstan, Kuwait,
Kyrgyzstan, Laos, Latvia, Lebanon,
Lithuania, Macedonia (The Former

Yugoslav Republic of), Mauritania,
Moldova, Mongolia, Morocco, Oman,
Pakistan, Qatar, Romania, Russia,
Saudi Arabia, Serbia & Montenegro,
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Tajikistan, Tunisia, Turkmenistan,
Ukraine, United Arab Emirates,
Uzbekistan, Vanuatu, Vietnam, and
Yemen.

(2) Eligible computers. The computers
eligible for License Exception CTP to
Tier 3 destinations are those having a
Composite Theoretical Performance
(CTP) greater than 2,000 Millions of
Theoretical Operations Per Second
(Mtops), but less than or equal to 7,000
Mtops.

(3) Eligible exports. Only exports and
reexports to permitted end-users and
end-uses located in countries in Com-
puter Tier 3. License Exception CTP
does not authorize exports and reex-
ports to Computer Tier 3 for military
end-users and end-uses and nuclear,
chemical, biological, or missile end-
users and end-uses defined in part 744
of the EAR. Exports and reexports
under this License Exception may not
be made to known military end-users
or to known military end-uses or
known proliferation end-uses or end-
users defined in part 744 of the EAR.
Such exports and reexports will con-
tinue to require a license and will be
considered on a case-by-case basis. Re-
transfers to military end-users or end-
uses and defined proliferation end-
users and end-uses in eligible countries
are strictly prohibited without prior
authorization.

(e) Restrictions. (1) Computers eligible
for License Exception CTP may not be
accessed either physically or
computationally by nationals of Cuba,
Iran, Iraq, Libya, North Korea, Sudan
or Syria, except commercial consignees
described in Supplement No. 3 to part
742 of the EAR are prohibited only
from giving such nationals user-acces-
sible programmability.

(2) Computers eligible for License Ex-
ception CTP may not be reexported/re-
transferred without prior authorization
from BXA i.e., a license, a permissive
reexport, another License Exception,
or “No License Required”’. This restric-
tion must be conveyed to the con-
signee, via the Destination Control
Statement, see §758.6(a)(ii) of the EAR.

(f) Recordkeeping requirements. In ad-
dition to the recordkeeping require-
ments in part 762 of the EAR, you must
keep records of each export under Li-
cense Exception CTP. These records
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will be made available to the U.S. Gov-
ernment on request. The records must
include the following information:

(1) Date of shipment;

(2) Name and address of the end-user
and each intermediate consignee;

(3) CTP of each computer in ship-
ment;

(4) Volume of computers in shipment;

(5) Dollar value of shipment; and

(6) End-use.

[61 FR 64276, Dec. 4, 1996, as amended at 61
FR 67449, Dec. 23, 1996]

§740.8 Key management infrastruc-

ture.

(a) Scope. License Exception KMI au-
thorizes the export and reexport of cer-
tain encryption software and equip-
ment.

(b) Eligible software and equipment—(1)
Recovery encryption items. Eligible
items are recovery encryption software
and equipment controlled under ECCNs
5D002 or 5A002 made eligible as a result
of a one-time BXA review. You may
initiate this review by submitting a
classification request for your product
in accordance with paragraph (d)(1) of
this section.

(2) Non-recoverable encryption items.
Eligible items are 56-bit DES or equiv-
alent strength non-key recovery soft-
ware and equipment controlled under
ECCNs 5D002 or 5A002 made eligible as
a result of a one-time BXA review. You
may initiate this review by submitting
a classification request for your prod-
uct in accordance with paragraph (d)(2)
of this section.

(c) Eligible destinations. License Ex-
ception KMI is available for all des-
tinations, except Cuba, Libya, North
Korea, Iraq, Iran, Syria, and Sudan.

(d) Additional eligibility requirements—
(1) Recovery encryption items. Classifica-
tion requests for recovery encryption
software and equipment must meet the
following criteria:

(i) Key escrow and key recovery prod-
ucts. (A) Key escrow and key recovery
products must meet the criteria identi-
fied in Supplement No. 4 to part 742 of
the EAR,;

(B) Key recovery agents must meet
the criteria identified in Supplement
No. 5 to part 742 of the EAR;
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(C) Key recovery agents must imple-
ment the security policies and key es-
crow/key recovery procedures identi-
fied in Supplement No. 5 to part 742 of
the EAR;

(D) Key recovery agents must comply
with all applicable EAR Record keep-
ing requirements, including record re-
tention requirements; and

(E) Key recovery agents must carry
out the key holding obligations as ap-
proved by BXA, and any violation of
any of the key holding obligations
shall also constitute a violation of the
EAR. Note that the key recovery
agent’s continuing compliance with
key recovery agent requirements and
key safeguard procedures is a condition
for use of License Exception KMI. The
exporter or reexporter, whether that
person is the key recovery agent or
not, must submit a new classification
request to BXA if there are any
changes (e.g., termination, replace-
ment, additions) to the previously ap-
proved key recovery agent.

(ii) Other recoverable encryption items.
Requests for one-time review of recov-
erable products which allow govern-
ment officials to obtain, under proper
legal authority and without the co-
operation or knowledge of the user, the
plaintext of the encrypted data and
communications will receive favorable
consideration.

(2) Non-recoverable encryption items.
Upon approval of your classification re-
quest submitted in accordance with
this paragraph (d)(2), you will become
eligible to use License Exception KMI
for six months. In order to continue
using this License Exception, you must
renew your eligibility by submitting
the progress report described in para-
graph (d)(2)(ii) of this section. Classi-
fication requests for 56-bit DES or
equivalent strength non-key recovery
software and equipment must meet the
following criteria:

(i) Initial request must be submitted
with a business plan that explains in
detail the steps the applicant will take
during the two-year transition period
according to the criteria identified in
Supplement No. 7 to part 742 of the
EAR;

(ii) Renewal for use of this License
Exception is contingent upon progress
reports sent to BXA every six months
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and the applicant’s adherence to bench-
marks and milestones as set forth in
the plan submitted for the initial clas-
sification request.

(iii) Applicants may inform their au-
thorized distributors that an approved
classification and plan has been grant-
ed to them and the distributors’ au-
thority to so export or reexport will be
for a time period ending on the same
day the applicant’s authority to export
or reexport ends.

(e) Reporting requirements. (1) You
must provide semiannual reports to
BXA identifying:

(i) Ultimate consignee; specific end-
user name and address, if available;
and country of ultimate destination;
and

(ii) Quantities of each encryption
item shipped.

(2) You must submit reports no later
than March 1 and no later than Sep-
tember 1 of any given year.

[61 FR 68579, Dec. 30, 1996]

§740.9 Temporary imports,
and reexports (TMP).

exports,

This License Exception authorizes
various temporary exports and reex-
ports; exports and reexports of items
temporarily in the United States; and
exports and reexports of beta test soft-
ware.

(a) Temporary exports and reexports—
(1) Scope. You may export and reexport
commodities and software for tem-
porary use abroad (including use in
international waters) subject to the
conditions and exclusions described in
paragraph (a)(4) of this section. Com-
modities and software shipped as tem-
porary exports or reexports under the
provisions of this paragraph (a) must
be returned to the country from which
they were exported as soon as prac-
ticable but, except in circumstances
described in this section, no later than
one year from the date of export. This
requirement does not apply if the com-
modities and software are consumed or
destroyed in the normal course of au-
thorized temporary use abroad or an
extension or other disposition is per-
mitted by the EAR or in writing by
BXA.
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(2) Eligible commodities and software.
The following commodities and soft-
ware are eligible to be shipped under
this paragraph (a):

(i) Tools of trade. Usual and reason-
able kinds and quantities of commod-
ities and software for use by employees
of the exporter in a lawful enterprise or
undertaking of the exporter. Eligible
commodities and software may in-
clude, but are not limited to, such
equipment as is necessary to commis-
sion or service goods, provided that the
equipment is appropriate for this pur-
pose and that all goods to be commis-
sioned or serviced are of foreign origin,
or if subject to the EAR, have been le-
gally exported or reexported. The com-
modities and software must remain
under the effective control of the ex-
porter or the exporter’s employee. The
shipment of commodities and software
may accompany the individual depart-
ing from the United States or may be
shipped unaccompanied within one
month before the individual’s depar-
ture from the United States, or at any
time after departure. No tools of the
trade may be taken to Country Group
E:2, and only equipment necessary to
commission or service goods may be
taken as tools of trade to Country
Group D:1. (See Supplement No. 1 to
part 740.)

(ii) Kits consisting of replacement parts.
Kits consisting of replacement parts
may be exported or reexported to all
destinations, except Country Group E:2
(see Supplement No. 1 to part 740), pro-
vided that:

(A) The parts would qualify for ship-
ment under paragraph (a)(2)(ii)(C) of
this section if exported as one-for-one
replacements;

(B) The kits remain under effective
control of the exporter or an employee
of the exporter; and

(C) All parts in the kit are returned,
except that one-for-one replacements
may be made in accordance with the
requirements of License Exception
RPL and the defective parts returned
(see “‘parts’’, §740.9(a) of this part).

(iii) Exhibition and demonstration in
Country Group B. Commodities and
software for exhibition or demonstra-
tion in Country Group B (see Supple-
ment No. 1 to part 740) may be exported
or reexported under this provision pro-
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vided that the exporter maintains own-
ership of the commodities and software
while they are abroad and provided
that the exporter, an employee of the
exporter, or the exporter’s designated
sales representative retains effective
control over the commodities and soft-
ware while they are abroad. The com-
modities and software may not be used
for their intended purpose while
abroad, except to the minimum extent
required for effective demonstration.
The commodities and software may not
be exhibited or demonstrated at any
one site more than 120 days after in-
stallation and debugging, unless au-
thorized by BXA. However, before or
after an exhibition or demonstration,
pending movement to another site, re-
turn to the United States or the for-
eign reexporter, or BXA approval for
other disposition, the commodities and
software may be placed in a bonded
warehouse or a storage facility pro-
vided that the exporter retains effec-
tive control over their disposition. The
export documentation for this type of
transaction must show the U.S. ex-
porter as ultimate consignee, in care of
the person who will have control over
the commodities and software abroad.

(iv) Inspection and calibration. Com-
modities to be inspected, tested, cali-
brated or repaired abroad.

(v) Containers. Containers for which
another License Exception is not avail-
able and that are necessary for export
of commodities. However, this ‘“‘con-
tainers’ provision does not authorize
the export of the container’s contents,
which, if not exempt from licensing,
must be separately authorized for ex-
port under either a License Exception
or a license.

(vi) Broadcast material. (A) Video tape
containing program material recorded
in the country of export to be publicly
broadcast in another country.

(B) Blank video tape (raw stock) for
use in recording program material
abroad.

(vii) Assembly in Mexico. Commodities
to be exported to Mexico under Cus-
toms entries that require return to the
United States after processing, assem-
bly, or incorporation into end products
by companies, factories, or facilities
participating in Mexico’s in-bond in-
dustrialization program (Maquiladora),
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provided that all resulting end-prod-
ucts (or the commodities themselves)
are returned to the United States.

(viii) News media. (A) Commodities
necessary for news-gathering purposes
(and software necessary to use such
commodities) may accompany ‘‘accred-
ited”” news media personnel (i.e., per-
sons with credentials from a news
gathering or reporting firm) to Coun-
try Groups D:1 or E:2 (see Supplement
No. 1 to part 740) if the commodities:

(1) Are retained under ‘‘effective con-
trol”” of the exporting news gathering
firm;

(2) Remain in the physical possession
of the news media personnel. The term
physical possession for purposes of this
paragraph (a)(2)(viii), news media, is
defined as maintaining effective meas-
ures to prevent unauthorized access
(e.g., securing equipment in locked fa-
cilities or hiring security guards to
protect the equipment); and

(3) Are removed with the news media
personnel at the end of the trip.

(B) When exporting under this para-
graph (a)(2)(viii) from the United
States, the exporter must send a copy
of the packing list or similar identi-
fication of the exported commodities,
to: U.S. Department of Commerce, Bu-
reau of Export Administration, Office
of Enforcement Support, Room H4069,
14th Street and Constitution Avenue,
N.W., Washington, DC 20230, or any of
its field offices, specifying the destina-
tion and estimated dates of departure
and return. The Office of Export En-
forcement (OEE) may spot check re-
turns to assure that the temporary ex-
ports and reexports provisions of this
License Exception are being used prop-
erly.

(C) Commodities or software nec-
essary for news-gathering purposes
that accompany news media personnel
to all other destinations shall be ex-
ported or reexported under paragraph
(@)(2)(i), tools of trade, of this section if
owned by the news gathering firm, or if
they are personal property of the indi-
vidual news media personnel. Note that
paragraphs (a)(2)(i), tools of trade and
(@)(2)(viii), news media, of this section
do not preclude independent ‘‘accred-
ited’”” contract personnel, who are
under control of news gathering firms
while on assignment, from utilizing
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these provisions, provided that the
news gathering firm designate an em-
ployee of the contract firm to be re-
sponsible for the equipment.)

(3) Special restrictions—(i) Destinations.
(A) No commodity or software may be
exported to Country Group E:2 (see
Supplement No. 1 to part 740) except as
permitted by paragraph (a)(2)(viii),
news media, of this section,;

(B) No commodity or software may
be exported to Country Group D:1 (see
Supplement No. 1 to part 740) except:

(1) Commodities and software ex-
ported under paragraph (a)(2)(viii),
news media, of this section,;

(2) Commodities and software ex-
ported under paragraph (a)(2)(i), tools
of trade, of this section; and

(3) Commodities exported as kits of
replacement parts, consistent with the
requirements of paragraph (a)(2)(ii) of
this section.

(C) These destination restrictions
apply to temporary exports to and for
use on any vessel, aircraft or territory
under ownership, control, lease, or
charter by any country in Country
Group D:1 or E:2, or any national there-
of. (See Supplement No. 1 to part 740.)

(i) Ineligible commodities or software.
Commodities or software that will be
used outside of Country Group A:l (see
Supplement No. 1 to part 740), Iceland,
or New Zealand, either directly or indi-
rectly in any sensitive nuclear activity
as described in §744.2 of the EAR may
not be exported or reexported to any
destination under the temporary ex-
ports and reexports provisions of this
License Exception.

(iii) Use or disposition. No commodity
or software may be exported or reex-
ported under this paragraph (a) if:

(A) An order to acquire the commod-
ity or software has been received before
shipment;

(B) The exporter has prior knowledge
that the commodity or software will
stay abroad beyond the terms described
in this paragraph (a); or

(C) The commodity or software is for
lease or rental abroad.

(4) Return or disposal of commodities
and software. All commodities and soft-
ware exported or reexported under
these provisions must, if not consumed
or destroyed in the normal course of
authorized temporary use abroad, be
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returned as soon as practicable but no
later than one year after the date of
export, to the United States or other
country from which the commodities
and software were so exported, or shall
be disposed of or retained in one of the
following ways:

(i) Permanent export or reexport. If the
exporter or the reexporter wishes to
sell or otherwise dispose of the com-
modities or software abroad, except as
permitted by this or other applicable
License Exception, the exporter must
request authorization by submitting a
license application to BXA at the ad-
dress listed in part 748 of the EAR. (See
part 748 of the EAR for more informa-
tion on license applications.) The re-
quest should comply with all applica-
ble provisions of the EAR covering ex-
port directly from the United States to
the proposed destination. The request
must also be supported by any docu-
ments that would be required in sup-
port of an application for export li-
cense for shipment of the same com-
modities or software directly from the
United States to the proposed destina-
tion. BXA will advise the exporter of
its decision.

(ii) Use of a license. An outstanding li-
cense may also be used to dispose of
commodities or software covered by
the provisions of this paragraph (a),
provided that the outstanding license
authorizes direct shipment of the same
commodity or software to the same
new ultimate consignee in the new
country of destination.

(iii) Authorization to retain abroad be-
yond one year. If the exporter wishes to
retain a commodity or software abroad
beyond the 12 months authorized by
paragraph (a) of this section, the ex-
porter must request authorization by
submitting Form BXA-748P, Multipur-
pose Application, 90 days prior to the
expiration of the 12 month period. The
request must be sent to BXA at the ad-
dress listed in part 748 of the EAR and
should include the name and address of
the exporter, the date the commodities
or software were exported, a brief prod-
uct description, and the justification
for the extension. If BXA approves the
extension request, the exporter will re-
ceive authorization for a one-time ex-
tension not to exceed six months. BXA
normally will not allow an extension
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for commodities or software that have
been abroad more than 12 months, nor
will a second six month extension be
authorized. Any request for retaining
the commodities or software abroad for
a period exceeding 18 months must be
made in accordance with the require-
ments of paragraph (a)(4)(i) of this sec-
tion.

(5) Reexports. Commodities and soft-
ware legally exported from the United
States may be reexported to a new
country(ies) of destination under this
paragraph (a) provided its terms and
conditions are met and the commod-
ities and software are returned to the
country from which the reexport oc-
curred.

(b) Exports of items temporarily in the
United States: Scope. The provisions of
this paragraph (b) describe the condi-
tions for exporting foreign-origin items
temporarily in the United States. The
provisions include the export of items
moving in transit through the United
States, imported for display at a U.S.
exhibition or trade fair, returned be-
cause unwanted, or returned because
refused entry.

NOTE 1 TO PARAGRAPH (B) OF THIS SECTION:
A commodity withdrawn from a bonded
warehouse in the United States under a
“withdrawal for export’” customs entry is
considered as ‘““moving in transit”. It is not
considered as ‘‘moving in transit” if it is
withdrawn from a bonded warehouse under
any other type of customs entry or if its
transit has been broken for a processing op-
eration, regardless of the type of customs
entry.

NOTE 2 TO PARAGRAPH (B) OF THIS SECTION:
Items shipped on board a vessel or aircraft
and passing through the United States from
one foreign country to another may be ex-
ported without a license provided that (a)
while passing in transit through the United
States, they have not been unladen from the
vessel or aircraft on which they entered, and
(b) they are not originally manifested to the
United States.)

(1) Items moving in transit through the
United States. Subject to the following
conditions, the provisions of paragraph
(b)(1) of this section authorize export of
items moving in transit through the
United States under a Transportation
and Exportation (T.& E.) customs
entry or an Immediate Exportation
(I.E.) customs entry made at a U.S.
Customs Office.
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(i) Items controlled for national secu-
rity, nuclear proliferation, missile
technology, or chemical and biological
weapons reasons may not be exported
to Country Group D:1, 2, 3, or 4 (see
Supplement No. 1 to part 740), respec-
tively, under this paragraph (b)(1).

(ii) Items may not be exported to
Country Group E:2 under this para-
graph (b)(1).

(iii) The following may not be ex-
ported in transit from the United
States under §740.8(b)(1):

(A) Commodities shipped to the Unit-
ed States under an International Im-
port Certificate, Form BXA-645P;

(B) Chemicals controlled under ECCN
1C350; or

(C) Horses for export by sea (refer to
short supply controls in part 754 of the
EAR).

(iv) The provisions of paragraph (b)(1)
apply to all shipments from Canada
moving in transit through the United
States to any foreign destination, re-
gardless of the nature of the commod-
ities or software or their origin. For
such shipments the customs office at
the U.S. port of export will require a
copy of Form B-13, Canadian Customs
Entry, certified or stamped by Cana-
dian customs authorities, except where
the shipment is valued at less than
$50.00. (In transit shipments originat-
ing in Canada that are exempt from
U.S. licensing, or made under a U.S. li-
cense or other applicable U.S. License
Exception do not require this form.)
The commodity or software descrip-
tion, quantity, ultimate consignee,
country of ultimate destination, and
all other pertinent details of the ship-
ment must be the same on a required
Form B-13, as on Commerce Form 7513,
or when Form 7513 is not required,
must be the same as on Customs Form
7512. When there is a material dif-
ference, a corrected Form B-13 author-
izing the shipment is required.

(2) Items imported for display at U.S.
exhibitions or trade fairs. Subject to the
following conditions, the provisions of
this paragraph (b)(2) authorize the ex-
port of items that were imported into
the United States for display at an ex-
hibition or trade fair and were either
entered under bond or permitted tem-
porary free import under bond provid-
ing for their export and are being ex-
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ported in accordance with the terms of
that bond.

(i) Items may be exported to the
country from which imported into the
United States. However, items origi-
nally imported from Cuba or North
Korea may not be exported unless the
U.S. Government had licensed the im-
port from that country.

(ii) Items may be exported to any
destination other than the country
from which imported except:

(A) Items imported into the United
States under an International Import
Certificate;

(B) Exports to Country Group E:2 (see
Supplement No. 1 to part 740); or

(C) Exports to Country Group D:1, 2,
3, or 4 (see Supplement No. 1 to part
740) of items controlled for national se-
curity, missile technology, chemical
and biological weapons reasons, or nu-
clear proliferation, respectively.

(3) Return of unwanted shipments. A
foreign-origin item may be returned to
the country from which it was im-
ported if its characteristics and capa-
bilities have not been enhanced while
in the United States. No foreign-origin
items may be returned to Cuba, Libya,
or North Korea.

(4) Return of shipments refused entry.
Shipments of items refused entry by
the U.S. Customs Service, the Food and
Drug Administration, or other U.S.
Government agency may be returned
to the country of origin, except to:

(i) A destination in Cuba, Libya, or
North Korea; or

(if) A destination from which the
shipment has been refused entry be-
cause of the Foreign Assets Control
Regulations of the Treasury Depart-
ment, unless such return is licensed or
otherwise authorized by the Treasury
Department, Office of Foreign Assets
Control (31 CFR part 500).

(c) Exports of beta test software—(1)
Scope. The provisions of paragraph (c)
authorize exports and reexports to eli-
gible countries of beta test software in-
tended for distribution to the general
public.

(2) Eligible countries. The countries
that are eligible to receive exports and
reexports are all countries except those
in Country Group E:2.
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(3) Exports of beta test software. All
software that is controlled by the Com-
merce Control List (Supplement No. 1
to part 774 of the EAR), and under
Commerce licensing jurisdiction, is eli-
gible for export and reexport, subject
to the restrictions of this paragraph,
except encryption software controlled
for El reasons under ECCN 5D002. Cer-
tain encryption software may become
eligible after a one-time BXA review
(refer to §742.15(b)(1) of the EAR).

(4) Conditions for use. Any beta test
software program may be exported or
reexported to eligible countries if all of
the conditions under this section are
met:

(i) The software producer intends to
market the software to the general
public after completion of the beta
testing, as described in the General
Software Note found in Supplement
No. 2 to part 774 of the EAR;

(if) The software producer provides
the software to the testing consignee
free-of-charge or at a price that does
not exceed the cost of reproduction and
distribution; and

(iii) The software is designed for in-
stallation by the end-user without fur-
ther substantial support from the sup-
plier.

(5) Importer Statement. Prior to ship-
ping any eligible software, the exporter
or reexporter must obtain the follow-
ing statement from the testing con-
signee, which may be included in a con-
tract, non-disclosure agreement, or
other document that identifies the im-
porter, the software to be exported, the
country of destination, and the testing
consignee.

We certify that this beta test software will
only be used for beta testing purposes, and
will not be rented, leased, sold, sublicensed,
assigned, or otherwise transferred. Further,
we certify that we will not transfer or export
any product, process, or service that is the
direct product of the beta test software.

(6) Use limitations. Only testing con-
signees that provide the importer
statement required by paragraph (c)(5)
of this section may execute any soft-
ware received.

(7) Return or disposal of software. All
beta test software exported must be de-
stroyed abroad or returned to the ex-
porter within 30 days of the end of the
beta test period as defined by the soft-
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ware producer or, if the software pro-
ducer does not define a test period,
within 30 days of completion of the
consignee’s role in the test. Among
other methods, this requirement may
be satisfied by a software module that
will destroy the software and all its
copies at or before the end of the beta
test period.

[61 FR 64277, Dec. 4, 1996. Redesignated at 61
FR 68579, Dec. 30, 1996, as amended at 61 FR
68580, Dec. 30, 1996]

§740.10 Servicing and replacement of
parts and equipment (RPL).

This License Exception authorizes
exports and reexports associated with
one-for-one replacement of parts or
servicing and replacement of equip-
ment.

(a) Parts—(1) Scope. The provisions of
this paragraph (a) authorize the export
and reexport of one-for-one replace-
ment parts for previously exported
equipment.

(2) One-for-one replacement of parts. (i)
The term replacement parts as used in
this section means parts needed for the
immediate repair of equipment, includ-
ing replacement of defective or worn
parts. (It includes subassemblies but
does not include test instruments or
operating supplies). (The term sub-
assembly means a number of compo-
nents assembled to perform a specific
function or functions within a com-
modity. One example would be printed
circuit boards with components mount-
ed thereon. This definition does not in-
clude major subsystems such as those
composed of a number of subassem-
blies.) Items that improve or change
the basic design characteristics, e.g., as
to accuracy, capability, performance or
productivity, of the equipment upon
which they are installed, are not
deemed to be replacement parts. For
kits consisting of replacement parts,
consult §740.8(a)(2)(ii) of this part.

(ii) Parts may be exported only to re-
place, on a one-for-one basis, parts con-
tained in commodities that were: le-
gally exported from the United States;
legally reexported; or made in a foreign
country incorporating authorized U.S.-
origin parts. The conditions of the
original U.S. authorization must not
have been violated. Accordingly, the
export of replacement parts may be
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made only by the party who originally
exported or reexported the commodity
to be repaired, or by a party that has
confirmed the appropriate authority
for the original transaction.

(iii) The parts to be replaced must ei-
ther be destroyed abroad or returned
promptly to the person who supplied
the replacement parts, or to a foreign
firm that is under the effective control
of that person.

(3) Exclusions. (i) No replacement
parts may be exported to repair a com-
modity exported under a license if that
license included a condition that any
subsequent replacement parts must be
exported only under a license.

(ii) No parts may be exported to be
held abroad as spare parts or equip-
ment for future use. Replacement parts
may be exported to replace spare parts
that were authorized to accompany the
export of equipment, as those spare
parts are utilized in the repair of the
equipment. This will allow mainte-
nance of the stock of spares at a con-
sistent level as parts are used.

(iii) No parts may be exported to any
destination except Iceland, New Zea-
land, or the countries listed in Country
Group A:l1 (see Supplement No. 1 to
part 740) if the item is to be incor-
porated into or used in nuclear weap-
ons, nuclear explosive devices, nuclear
testing related to activities described
in §744.2(a) of the EAR, the chemical
processing of irradiated special nuclear
or source material, the production of
heavy water, the separation of isotopes
of source and special nuclear mate-
rials, or the fabrication of nuclear re-
actor fuel containing plutonium, as de-
scribed in §744.2(a) of the EAR.

(iv) No replacement parts may be ex-
ported to Cuba, Iran, Irag, Sudan,
Syria, Libya, or North Korea (coun-
tries designated by the Secretary of
State as supporting acts of inter-
national terrorism) if the commodity
to be repaired is an ‘“‘aircraft” (as de-
fined in part 772 of the EAR) or na-
tional security controlled commodity.

(v) The conditions described in this
paragraph (a)(3) relating to replace-
ment of parts do not apply to reexports
to a foreign country of parts as re-
placements in foreign-origin products,
if at the time the replacements are fur-
nished, the foreign-origin product is el-
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igible for export to such country under
any of the License Exceptions in this
part or the exceptions in §734.4 of the
EAR.

(4) Reexports. Parts exported from the
United States may be reexported to a
new country of destination, provided
that the restrictions described in para-
graphs (a)(2) and (3) of this section are
met. A party reexporting U.S.-origin
one-for-one replacement parts shall en-
sure that the commodities being re-
paired were shipped to their present lo-
cation in accordance with U.S. law and
continue to be legally used, and that
either before or promptly after reex-
port of the replacement parts, the re-
placed parts are either destroyed or re-
turned to the United States, or to the
foreign firm in Country Group B (see
Supplement No. 1 to part 740) that
shipped the replacement parts.

(b) Servicing and replacement—(1)
Scope. The provisions of this paragraph
(b) authorize the export and reexport of
items that were returned to the United
States for servicing and the replace-
ment of defective or unacceptable U.S.-
origin commodities and software.

(2) Commodities and software sent to
a United States or foreign party for
servicing.

(i) Definition. Servicing as used in this
section means inspection, testing, cali-
bration or repair, including overhaul
and reconditioning. The servicing shall
not have improved or changed the basic
characteristics, e.g., as to accuracy, ca-
pability, performance, or productivity
of the commodity or software as origi-
nally authorized for export or reexport.

(i) Return of serviced commodities and
software. When the serviced commodity
or software is returned, it may include
any replacement or rebuilt parts nec-
essary to its repair and may be accom-
panied by any spare part, tool, acces-
sory, or other item that was sent with
it for servicing.

(iii) Commodities and software imported
from Country Group D:1 except the PRC.
Commodities and software legally ex-
ported or reexported to a consignee in
Country Group D:1 (except the People’s
Republic of China (PRC)) (see Supple-
ment No. 1 to part 740) that are sent to
the United States or a foreign party for
servicing may be returned to the coun-
try from which it was sent, provided
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that both of the following conditions
are met:

(A) The exporter making the ship-
ment is the same person or firm to
whom the original license was issued;
and

(B) The end-use and the end-user of
the serviced commodities or software
and other particulars of the trans-
action, as set forth in the application
and supporting documentation that
formed the basis for issuance of the li-
cense have not changed.

(iv) Cuba, lIran, Iraq, Libya, North
Korea, Sudan, and Syria. No repaired
commodity or software may be ex-
ported or reexported to Cuba, Iran,
Iraq, Libya, North Korea, Sudan, or
Syria.

(3) Replacements for defective or unac-
ceptable U.S.-origin equipment. (i) Sub-
ject to the following conditions, com-
modities or software may be exported
or reexported to replace defective or
otherwise unusable (e.g., erroneously
supplied) items.

(A) The commodity or software to be
replaced must have been previously ex-
ported or reexported in its present
form under a license or authorization
granted by BXA.

(B) No commodity or software may
be exported or reexported to replace
equipment that is worn out from nor-
mal use, nor may any commodity or
software be exported to be held in
stock abroad as spare equipment for fu-
ture use.

(C) The replacement item may not
improve the basic characteristic, e.g.,
as to accuracy, capability, perform-
ance, or productivity, of the equipment
as originally approved for export or re-
export under a license issued by BXA.

(D) No shipment may be made to
Cuba, Iran, Iraq, Libya, North Korea,
Sudan, or Syria, or to any other des-
tination to replace defective or other-
wise unusable equipment owned or con-
trolled by, or leased or chartered to, a
national of any of those countries.

(ii) Special conditions applicable to ex-
ports to Country Group B and Country
Group D:1. (See Supplement No. 1 to
part 740.) In addition to the general
conditions in paragraph (b)(3)(i) of this
section, the following conditions apply
to exports or reexports of replacements
for defective or unacceptable U.S.-ori-
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gin commodities or software to a des-
tination in Country Group B or Coun-
try Group D:1:

(A) By making such an export or re-
export, the exporter represents that all
the requirements of this paragraph (b)
have been met and undertakes to de-
stroy or return the replaced parts as
provided in paragraph (b)(3)(ii)(C) of
this section.

(B) The defective or otherwise unus-
able equipment must be replaced free
of charge, except for transportation
and labor charges. If exporting to the
countries listed in Country Group D:1
(except the PRC), the exporter shall re-
place the commodity or software with-
in the warranty period or within 12
months of its shipment to the ultimate
consignee in the country of destina-
tion, whichever is shorter.

(C) The commodity or software to be
replaced must either be destroyed
abroad or returned to the United
States, or to a foreign firm in Country
Group B that is under the effective
control of the U.S. exporter, or to the
foreign firm that is providing the re-
placement part or equipment. The de-
struction or return must be effected be-
fore, or promptly after, the replace-
ment item is exported from the United
States.

(D) A party reexporting replacements
for defective or unacceptable U.S.-ori-
gin equipment must ensure that the
commodities or software being re-
placed were shipped to their present lo-
cation in accordance with U.S. law and
continue to be legally used.

[61 FR 64279, Dec. 4, 1996. Redesignated at 61
FR 68579, Dec. 30, 1996]

§740.11 Governments and inter-
national organizations (GOV).

This Licenses Exception authorizes
exports and reexports for international
nuclear safeguards; U.S. government
agencies or personnel, and agencies of
cooperating governments.

(a) International safeguards—(1) Scope.
You may export and reexport commod-
ities or software to the International
Atomic Energy Agency (IAEA) and the
European Atomic Energy Community
(Euratom), and reexports by IAEA and
Euratom for official international safe-
guard use, as follows:
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(i) Commodities or software con-
signed to the IAEA at its headquarters
in Vienna, Austria, or field offices in
Toronto, Ontario, Canada or Tokyo,
Japan for official international safe-
guards use. The IAEA is an inter-
national organization that establishes
and administers safeguards designed to
ensure that special nuclear materials
and other related nuclear facilities,
equipment, and material are not di-
verted from peaceful purposes to non-
peaceful purposes.

(if) Commodities or software con-
signed to the Euratom Safeguards Di-
rectorate in Luxembourg, Luxembourg
for official international safeguards
use. Euratom is an international orga-
nization of European countries with
headquarters in Luxembourg. Euratom
establishes and administers safeguards
designed to ensure that special nuclear
materials and other related nuclear fa-
cilities, equipment, and material are
not diverted from peaceful purposes to
non-peaceful purposes.

(iii) Commodities consigned to IAEA
or Euratom may be reexported to any
country for IAEA or Euratom inter-
national safeguards use provided that
IAEA or Euratom maintains control of
or otherwise safeguards the commod-
ities and returns the commodities to
the locations described in paragraphs
(@)()(1) and (a)(1)(ii) of this section
when they become obsolete, are no
longer required, or are replaced.

(iv) Commodity or software ship-
ments may be made by commercial
companies under direct contract with
IAEA or Euratom, or by Department of
Energy National Laboratories as di-
rected by the Department of State or
the Department of Energy.

(v) The monitoring functions of IAEA
and Euratom are not subject to the re-
strictions on prohibited safeguarded
nuclear activities described in
§744.2(a)(3) of the EAR.

(vi) When commodities or software
originally consigned to |IAEA or
Euratom are no longer in IAEA or
Euratom official safeguards use, such
commodities may only be disposed of
in accordance with the regulations in
the EAR.

(2) Exclusions. No computers with a
CTP greater than 10,000 MTOPS may be
exported or reexported to countries
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listed in Computer Tiers 3 or 4. See
§742.12 of the EAR for a complete list
of the countries within Computer Tiers
3and 4.

(b) Governments—(1) Scope. The provi-
sions of paragraph (b) authorize ex-
ports and reexports of the items listed
in paragraph (b)(2) of this section to
personnel and agencies of the U.S. Gov-
ernment or agencies of cooperating
governments.

(2) Eligibility—(i) Items for personal use
by personnel and agencies of the U.S.
Government. This provision is available
for items in quantities sufficient only
for the personal use of members of the
U.S. Armed Forces or civilian person-
nel of the U.S. Government (including
U.S. representatives to public inter-
national organizations), and their im-
mediate families and servants. ltems
for personal use include household ef-
fects, food, beverages, and other daily
necessities.

(i) Items for official use by personnel
and agencies of the U.S. Government.
This provision is available for items
consigned to and for the official use of
any agency of the U.S. Government.

(iii) Items for official use within na-
tional territory by agencies of cooperating
governments. This License Exception is
available for all items consigned to and
for the official use of any agency of a
cooperating government within the
territory of any cooperating govern-
ment, except:

(A) Computers with a CTP greater
than 10,000 MTOPS when destined for
Argentina, Hong Kong, South Korea,
Singapore or Taiwan;

(B) Items identified on the Commerce
Control List as controlled for missile
technology (MT), chemical and biologi-
cal warfare (CB), or nuclear non-
proliferation (NP) reasons;

(C) Regional stability items con-
trolled under Export Control Classi-
fication Numbers (ECCNSs) 6A002, 6A003,
6D102, 6E001, 6E002, 7D001, 7E001, 7E002,
and 7E101 as described in §742.6(a)(1) of
the EAR; or

(D) Encryption items controlled for
El reasons as described in the Com-
merce Control List.

(iv) Diplomatic and consular missions of
a cooperating government. This License
Exception is available for all items
consigned to and for the official use of
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a diplomatic or consular mission of a
cooperating government located in any
country in Country Group B (see Sup-
plement No. 1 to part 740), except:

(A) Computers with a CTP greater
than 10,000 MTOPS when destined for
Argentina, Hong Kong, South Korea,
Singapore or Taiwan;

(B) Items identified on the Commerce
Control List as controlled for missile
technology (MT), chemical and biologi-
cal warfare (CB), or nuclear non-
proliferation (NP) reasons;

(C) Regional stability items con-
trolled under Export Control Classi-
fication Numbers (ECCNs) 6A002, 6A003,
6D102, 6E001, 6E002, 7D001, 7E001, 7E002,
and 7E101 as described in §742.6(a)(1) of
the EAR; or

(D) Encryption items controlled for
El reasons as described in the Com-
merce Control List.

(3) Definitions. (i) Agency of the U.S.
Government includes all civilian and
military departments, branches, mis-
sions, government-owned corporations,
and other agencies of the U.S. Govern-
ment, but does not include such na-
tional agencies as the American Red
Cross or international organizations in
which the United States participates
such as the Organization of American
States. Therefore, shipments may not
be made to these non-government na-
tional or international agencies, except
as provided in paragraph (b)(2)(i) of
this section for U.S. representatives to
these organizations.

(i) Agency of a cooperating government
includes all civilian and military de-
partments, branches, missions, and
other governmental agencies of a co-
operating national government. Co-
operating governments are the na-
tional governments of countries listed
in Country Group A:1 (see Supplement
No. 1 to part 740) and the national gov-
ernments of Argentina, Austria, Fin-
land, Hong Kong, Ireland, Korea (Re-
public of), New Zealand, Singapore,
Sweden, Switzerland, and Taiwan.

[61 FR 64281, Dec. 4, 1996. Redesignated at 61
FR 68579, Dec. 30, 1996, as amended at 61 FR
68580, Dec. 30, 1996]

§740.12 Gift parcels and humanitarian
donations (GFT).

(a) Gift parcels—(1) Scope. The provi-
sions of paragraph (a) authorize ex-
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ports and reexports of gift parcels by
an individual (donor) addressed to an
individual, or a religious, charitable or
educational organization (donee) lo-
cated in any destination for the use of
the donee or the donee’s immediate
family (and not for resale). The gift
parcel must be provided free of charge
to the donee. However, payment by the
donee of any handling charges or of
any fees levied by the importing coun-
try (e.g., import duties, taxes, etc.) is
not considered to be a cost to the donee
for purposes of this definition of ‘‘gift
parcel.”

NOTE TO PARAGRAPH (A) OF THIS SECTION: A
gift parcel, within the context of this para-
graph (a), does not include multiple parcels
exported in a single shipment for delivery to
individuals residing in a foreign country.
Such multiple gift parcels, if subject to the
General Prohibitions described in §734.2(b) of
the EAR, must be licensed by BXA. (See Sup-
plement No. 2 to part 748 of the EAR for li-
censing of multiple gift parcels).

(2) Commodity, value and other limita-
tions—(i) Eligible commodities. The eligi-
ble commodities are as follows:

(A) The commodity must not be con-
trolled for chemical and biological
weapons (CB), missile technology (MT),
national security (NS), or nuclear pro-
liferation (NP) (see Commerce Control
List, part 774 of the EAR); and

(B) The commodity must be of a type
and in quantities normally given as
gifts between individuals.

(1) For Cuba, the only commodities
that may be included in a gift parcel
are the following items: food, vitamins,
seeds, medicines, medical supplies and
devices, hospital supplies and equip-
ment, equipment for the handicapped,
clothing, personal hygiene items, vet-
erinary medicines and supplies, fishing
equipment and supplies, soap-making
equipment, and in addition receive-
only radio equipment for reception of
commercial/civil AM/FM and short
wave publicly available frequency
bands, and batteries for such equip-
ment.

(2) For all other destinations, eligible
commodities include all items de-
scribed in paragraph (a)(2)(i)(B)(1) of
this section as well as all other items
normally sent as gifts. Gold bullion,
gold taels, and gold bars are prohibited
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as are items intended for resale or re-
export.

Example to paragraph (a) of this section. A
watch or piece of jewelry is normally sent as
a gift. However, multiple watches, either in
one package or in subsequent shipments,
would not quality for such gift parcels be-
cause the quantity exceeds that normally
given between individuals. Similarly, a sew-
ing machine or bicycle, within the dollar
limits of this License Exception, may be an
appropriate gift. However, subsequent ship-
ments of the same item to the same donee
would not be a gift normally given between
individuals.

(3) For purposes of paragraph
(@)(@)(1)(B) of this section, clothing is
appropriate, except that export of mili-
tary wearing apparel to Country Group
D:1 or E:2 under this License Exception
is specifically prohibited, regardless of
whether all distinctive U.S. military
insignia, buttons, and other markings
are removed.

(i) Import requirements. The commod-
ities must be acceptable in type and
quantity by the recipient country for
import as gifts. Commodities exceeding
the import limits may not be included
in gift parcels.

(iii) Frequency. Except for gift parcels
of food to Cuba, not more than one gift
parcel may be sent from the same
donor to the same donee in any one
calendar month. Parties seeking au-
thorization to exceed this limit due to
compelling humanitarian concerns
(e.g., gifts of medicine to relatives)
should submit a license application
(BXA-748P) with complete justifica-
tion.

(iv) Value. The combined total do-
mestic retail value of all commodities
included in a gift parcel may not ex-
ceed $400, except for gift parcels to
Cuba where the value of non-food items
may not exceed $200. There is no dollar
value limit on food contained in a gift
parcel to Cuba.

(3) How to export gift parcels. (i) A gift
parcel must be sent directly to the
donee by the individual donor, or for
such donor by a commercial or other
gift-forwarding service or organization.
Each gift parcel must show, on the out-
side wrapper, the name and address of
the donor, as well as the name and ad-
dress of the donee, regardless of wheth-
er sent by the donor or by a forwarding
service.

15 CFR Ch. VII (1-1-97 Edition)

(ii) Each parcel must have the nota-
tion “GIFT—Export License Not Re-
quired” written on the addressee side
of the package and the symbol “GFT”’
written on any required customs dec-
laration.

(b) Humanitarian donations—(1) Scope.
The provisions of paragraph (b) author-
ize exports by groups or organizations
of donations to meet basic human
needs when those groups or organiza-
tions have experience in maintaining a
verifiable system of distribution that
ensures delivery to the intended bene-
ficiaries.

(2) Basic human needs. Basic human
needs are defined as those require-
ments essential to individual well-
being: health, food, clothing, shelter,
and education. These needs are consid-
ered to extend beyond those of an
emergency nature and those that meet
direct needs for mere subsistence.

(3) Eligible donors. Eligible donors are
U.S. charitable organizations that have
an established record of involvement in
donative programs and experience in
maintaining and verifying a system of
distribution to ensure delivery of com-
modities and software to the intended
beneficiaries. Eligible distribution ar-
rangements may consist of any one or
more of the following:

(i) A permanent staff maintained in
the recipient country to monitor the
receipt and distribution of the dona-
tions to the intended beneficiaries;

(ii) Periodic spot-checks in the recip-
ient country by members of the export-
er’s staff; or

(iii) An agreement to utilize the serv-
ices of a charitable organization that
has a monitoring system in place.

(4) Donations. To qualify for export
under the provisions of this paragraph
(b), the items must be provided free of
charge to the beneficiary. The payment
by the beneficiary, however, of normal
handling charges or fees levied by the
importing country (e.g., import duties,
taxes, etc.) is not considered to be a
cost to the beneficiary for purposes of
this paragraph (b).

(5) Ineligible commodities and software.
The following commodities and soft-
ware are not eligible:

(i) Commodities and software con-
trolled for national security, chemical
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or biological weapons, and nuclear non-
proliferation, missile technology or
crime control reasons (see Supplement
No. 1 to part 774 of the EAR);

(ii) Exports for large-scale projects of
the kind associated with comprehen-
sive economic growth, such as dams
and hydroelectric plants; or

(iii) Exports to Cuba of medical items
excluded by §746.2(a)(3) of the EAR.

(6) Eligible items. Eligible commod-

ities and software are those listed in
Supplement No. 2 to part 740.
(7) Additional recordkeeping require-

ments. In addition to the recordkeeping
requirements in part 762 of the EAR,
donors must keep records containing
the following information:

(i) The donor organization’s identity
and past experience as an exporter of
goods to meet basic human needs;

(ii) Past and current countries to
which the donative programs have been
and are being directed, with particular
reference to donative programs in em-
bargoed destinations;

(iii) Types of projects and commod-
ities involved in the donative pro-
grams;

(iv) Specific class(es) of beneficiaries
of particular donated goods intended to
be exported under this License Excep-
tion; and

(v) Information concerning the
source of funding for the donative pro-
grams and the projected annual value
of exports of humanitarian donations.

[61 FR 64282, Dec. 4, 1996. Redesignated at 61
FR 68579, Dec. 30, 1996]

§740.13 Technology and software—un-
restricted (TSU).

This License Exception authorizes
exports and reexports of operation
technology and software; sales tech-
nology and software; software updates
(bug fixes); and ‘‘mass market’” soft-
ware subject to the General Software
Note.

(a) Operation technology and soft-
ware—(1) Scope. The provisions of para-
graph (a) permit exports and reexports
of operation technology and software.
““Operation technology’ is the mini-
mum technology necessary for the in-
stallation, operation, maintenance
(checking), and repair of those prod-
ucts that are lawfully exported or reex-
ported under a license, a License Ex-
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ception, or NLR. The ‘“‘minimum nec-
essary’’ operation technology does not
include technology for development or
production and includes use technology
only to the extent required to ensure
safe and efficient use of the product.
Individual entries in the software and
technology subcategories of the CCL
may further restrict the export or reex-
port of operation technology.

(2) Provisions and destinations—(i) Pro-
visions. Operation software may be ex-
ported or reexported provided that
both of the following conditions are
met:

(A) The operation software is the
minimum necessary to operate equip-
ment authorized for export or reexport;
and

(B) The operation software is in ob-
ject code.

(ii) Destinations. Operation software
and technology may be exported or re-
exported to any destination to which
the equipment for which it is required
has been or is being legally exported or
reexported.

(b) Sales technology—(1) Scope. The
provisions of paragraph (b) authorize
exports and reexports of sales tech-
nology. ‘“‘Sales technology’ is data sup-
porting a prospective or actual
quotation, bid, or offer to sell, lease, or
otherwise supply any item.

(2) Provisions and destinations—(i) Pro-
visions. Sales technology may be ex-
ported or reexported provided that:

(A) The technology is a type cus-
tomarily transmitted with a prospec-
tive or actual quotation, bid, or offer in
accordance with established business
practice; and

(B) Neither the export nor the reex-
port will disclose the detailed design,
production, or manufacture tech-
nology, or the means of reconstruction,
of either the quoted item or its prod-
uct. The purpose of this limitation is
to prevent disclosure of technology so
detailed that the consignee could re-
duce the technology to production.

(ii) Destinations. Sales technology
may be exported or reexported to any
destination.

NoTE: Neither this section nor its use
means that the U.S. Government intends, or
is committed, to approve a license applica-
tion for any commodity, plant, software, or
technology that may be the subject of the
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transaction to which such quotation, bid, or
offer relates. Exporters are advised to in-
clude in any quotations, bids, or offers, and
in any contracts entered into pursuant to
such quotations, bids, or offers, a provision
relieving themselves of liability in the event
that a license (when required) is not ap-
proved by the Bureau of Export Administra-
tion.

(c) Software updates. The provisions of
paragraph (c) authorize exports and re-
exports of software updates that are in-
tended for and are limited to correc-
tion of errors (“‘fixes” to ‘‘bugs’) in
software lawfully exported or reex-
ported (original software). Such soft-
ware updates may be exported or reex-
ported only to the same consignee to
whom the original software was ex-
ported or reexported, and such software
updates may not enhance the func-
tional capacities of the original soft-
ware. Such software updates may be
exported or reexported to any destina-
tion to which the software for which
they are required has been legally ex-
ported or reexported.

(d) General Software Note: ‘‘mass mar-
ket’” software—(1) Scope. The provisions
of paragraph (d) authorize exports and
reexports of ‘‘mass market’” software
subject to the General Software Note
(see Supplement No. 2 to part 774 of the
EAR; also referenced in this section).

(2) Software not eligible for this License
Exception. This License Exception is
not available for encryption software
controlled for *“EI” reasons under
ECCN 5D002. (Refer to §§742.15(b)(1) and
748.3(b) of the EAR for information on
item classifications regarding a one-
time BXA review for release from EI
controls.)

(3) Provisions and destinations—(i) Des-
tinations. The ‘‘mass market’” provi-
sions of this paragraph (d) for software
are available to all destinations except
Cuba, Iran, Libya, North Korea, Sudan,
and Syria.

(i) Provisions. ‘“Mass market’’ treat-
ment is available for software that is
generally available to the public by
being:

(A) Sold from stock at retail selling
points, without restriction, by means
of:

(1) Over the counter transactions;

(2) Mail order transactions; or

(3) Telephone call transactions; and

15 CFR Ch. VII (1-1-97 Edition)

(B) Designed for installation by the
user without further substantial sup-
port by the supplier.

[61 FR 12768, Mar. 25, 1996, as amended at 61
FR 65464, Dec. 13, 1996. Redesignated at 61 FR
68579, Dec. 30, 1996, as amended at 61 FR
68580, Dec. 30, 1996]

§740.14 Baggage (BAG).

(a) Scope. This License Exception au-
thorizes individuals leaving the United
States and crew members of exporting
carriers to take to any destination, as
personal baggage, the classes of com-
modities and software described in this
section.

(b) Eligibility. Individuals leaving the
United States may export and reexport
any of the following commodities or
software to any destination or series of
destinations. Crew members may ex-
port and reexport only commodities
and software described in paragraphs
(b)(1) and (b)(2) of this section to any
destination.

(1) Personal effects. Usual and reason-
able kinds and quantities for personal
use of wearing apparel, articles of per-

sonal adornment, toilet articles, me-
dicinal supplies, food, souvenirs,
games, and similar personal effects,

and their containers.

(2) Household effects. Usual and rea-
sonable kinds and quantities for per-
sonal use of furniture, household ef-
fects, household furnishings, and their
containers.

(3) Vehicles. Usual and reasonable
kinds and quantities of vehicles, such
as passenger cars, station wagons,
trucks, trailers, motorcycles, bicycles,
tricycles, perambulators, and their
containers.

(4) Tools of trade. Usual and reason-
able kinds and quantities of tools, in-
struments, or equipment and their con-
tainers for use in the trade, occupa-
tion, employment, vocation, or hobby
of the traveler.

(c) Limits on eligibility. The export of
any commodity or software may be
limited or prohibited, if the kind or
quantity is in excess of the limits de-
scribed in this section. In addition, the
commodities or software must be:

(1) Owned by the individuals (or by
members of their immediate families)
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or by crew members of exporting car-
riers on the dates they depart from the
United States;

(2) Intended for and necessary and ap-
propriate for the use of the individuals
or members of their immediate fami-
lies, or by the crew members of export-
ing carriers;

(3) Not intended for sale; and

(4) Not exported under a bill of lading
as cargo if exported by crew members.

(d) Special provision: unaccompanied
baggage. Individuals departing the
United States may ship unaccompanied
baggage, which is baggage sent from
the United States on a carrier other
than that on which an individual de-
parts. Crew members of exporting car-
riers may not ship unaccompanied bag-
gage. Unaccompanied shipments under
this License Exception shall be clearly
marked “BAGGAGE.” Shipments of
unaccompanied baggage may be made
at the time of, or within a reasonable
time before or after departure of the
consignee or owner from the United
States. Personal baggage controlled for
chemical and biological weapons (CB),
missile technology (MT), national se-
curity (NS) or nuclear nonproliferation
(NP) must be shipped within 3 months
before or after the month in which the
consignee or owner departs the United
States. However, commodities con-
trolled for CB, MT, NS or NP may not
be exported under this License Excep-
tion to Country Group D or Country
Group E:2. (See Supplement No. 1 to
part 740.)

(e) Special provisions: shotguns and
shotgun shells. (1) A United States citi-
zen or a permanent resident alien leav-
ing the United States may export or re-
export shotguns with a barrel length of
18 inches or over and shotgun shells
under this License Exception, subject
to the following limitations:

(i) Not more than three shotguns
may be taken on any one trip.

(ii) The shotguns and shotgun shells
must be with the person’s baggage but
they may not be mailed.

(iii) The shotguns and shotgun shells
must be for the person’s exclusive use
for legitimate hunting or lawful sport-
ing purposes, scientific purposes, or
personal protection, and not for resale
or other transfer of ownership or con-
trol. Accordingly, except as provided in

§740.15

(e)(2) of this section, shotguns may not
be exported permanently under this Li-
cense Exception. All shotguns and un-
used shotgun shells must be returned
to the United States.

(2) A nonresident alien leaving the
United States may export or reexport
under this License Exception only such
shotguns and shotgun shells as he or
she brought into the United States
under the provisions of Department of
Treasury Regulations (27 CFR
178.115(d)).

[61 FR 12768, Mar. 25, 1996. Redesignated at 61
FR 64274, Dec. 4, 1996. Redesignated at 61 FR
68579, Dec. 30, 1996]

§740.15 Aircraft and vessels (AVS).

This License Exception authorizes
departure from the United States of
foreign registry civil aircraft on tem-
porary sojourn in the United States
and of U.S. civil aircraft for temporary
sojourn abroad; the export of equip-
ment and spare parts for permanent
use on a vessel or aircraft; and exports
to vessels or planes of U.S. or Canadian
registry and U.S. or Canadian Airlines’
installations or agents. Generally, no
License Exception symbol is necessary
for export clearance purposes; however,
when necessary, the symbol “AVS”
may be used.

(a) Aircraft on temporary sojourn—(1)
Foreign registered aircraft. An operating
civil aircraft of foreign registry that
has been in the United States on a tem-
porary sojourn may depart from the
United States under its own power for
any destination, provided that:

(i) No sale or transfer of operational
control of the aircraft to nationals of
Cuba, Iran, Iraq, Libya, North Korea,
Sudan, or Syria has occurred while in
the United States;

(if) The aircraft is not departing for
the purpose of sale or transfer of oper-
ational control to nationals of Cuba,
Iran, Iraq, Libya, North Korea, Sudan,
or Syria; and

(iii) 1t does not carry from the United
States any item for which an export li-
cense is required and has not been
granted by the U.S. Government.

(2) U.S. registered aircraft. (i) A civil
aircraft of U.S. registry operating
under an Air Carrier Operating Certifi-
cate, Commercial Operating Certifi-
cate, or Air Taxi Operating Certificate
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issued by the Federal Aviation Admin-
istration or conducting flights under
operating specifications approved by
the Federal Aviation Administration
pursuant to 14 CFR part 129 of the reg-
ulations of the Federal Aviation Ad-
ministration, may depart from the
United States under its own power for
any destination, provided that:

(A) The aircraft does not depart for
the purpose of sale, lease or other dis-
position of operational control of the
aircraft, or its equipment, parts, acces-
sories, or components to a foreign
country or any national thereof;

(B) The aircraft’s U.S. registration
will not be changed while abroad;

(C) The aircraft is not to be used in
any foreign military activity while
abroad; and

(D) The aircraft does not carry from
the United States any item for which a
license is required and has not been
granted by the U.S. Government.

(ii) Any other operating civil aircraft
of U.S. registry may depart from the
United States under its own power for
any destination, except to Cuba, Iran,
Irag, Sudan, Syria, Libya, and North
Korea (flights to these destinations re-
quire a license), provided that:

(A) The aircraft does not depart for
the purpose of sale, lease or other dis-
position of operational control of the
aircraft, or its equipment, parts, acces-
sories, or components to a foreign
country or any national thereof;

(B) The aircraft’s U.S. registration
will not be changed while abroad;

(C) The aircraft is not to be used in
any foreign military activity while
abroad;

(D) The aircraft does not carry from
the United States any item for which
an export license is required and has
not been granted by the U.S. Govern-
ment; and

(E) The aircraft will be operated
while abroad by a U.S. licensed pilot,
except that during domestic flights
within a foreign country, the aircraft
may be operated by a pilot currently li-
censed by that foreign country.

(3) Criteria. The following nine cri-
teria each must be met if the flight is
to qualify as a temporary sojourn. To
be considered a temporary sojourn, the
flight must not be for the purpose of
sale or transfer of operational control.

15 CFR Ch. VII (1-1-97 Edition)

An export is for the transfer of oper-
ational control unless the exporter re-
tains each of the following indicia of
control:

(i) Hiring of cockpit crew. Right to
hire and fire the cockpit crew.

(ii) Dispatch of aircraft. Right to dis-
patch the aircraft.

(iii) Selection of routes. Right to deter-
mine the aircraft’s routes (except for
contractual commitments entered into
by the exporter for specifically des-
ignated routes).

(iv) Place of maintenance. Right to
perform or obtain the principal main-
tenance on the aircraft, which prin-
cipal maintenance is conducted outside
Cuba, Iran, Iraq, Libya, North Korea,
Sudan, or Syria, under the control of a
party who is not a national of any of
these countries. (The minimum nec-
essary in-transit maintenance may be
performed in any country).

(v) Location of spares. Spares are not
located in Cuba, Iran, lIraq, Libya,
North Korea, Sudan, or Syria.

(vi) Place of registration. The place of
registration is not changed to Cuba,
Iran, Iraq, Libya, North Korea, Sudan,
or Syria.

(vii) No transfer of technology. No
technology is transferred to a national
of Cuba, Iran, Iraq, Libya, North Korea,
Sudan, or Syria, except the minimum
necessary in transit maintenance to
perform flight line servicing required
to depart safely.

(viii) Color and logos. The aircraft
does not bear the livery, colors, or
logos of a national of Cuba, Iran, Iraq,
Libya, North Korea, Sudan, or Syria.

(ix) Flight number. The aircraft does
not fly under a flight number issued to
a national of Cuba, Iran, Iraq, Libya,
North Korea, Sudan, or Syria as such a
number appears in the Official Airline
Guide.

(4) Reexports. Civil aircraft legally ex-
ported from the United States may be
reexported under this section, provided
the restrictions described in this para-
graph (a) are met.

(b) Equipment and spare parts for per-
manent use on a vessel or aircraft, and
ship and plane stores—(1) Vessel. Equip-
ment and spare parts for permanent
use on a vessel, when necessary for the
proper operation of such vessel, may be
exported or reexported for use on board
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a vessel of any registry, except a vessel
registered in Country Group D:1 (see
Supplement No. 1 to part 740), Cuba, or
North Korea, or owned or controlled
by, or under charter or lease to any of
these countries or their nationals. In
addition, other equipment and services
for necessary repair to fishing and fish-
ery support vessels of Country Group
D:1 or North Korea may be exported for
use on board such vessels when admit-
ted into the United States under gov-
erning international fishery agree-
ments.

(2) Aircraft. Equipment and spare
parts for permanent use on an aircraft,
when necessary for the proper oper-
ation of such aircraft, may be exported
or reexported for use on board an air-
craft of any registry, except an aircraft
registered in, owned or controlled by,
or under charter or lease to a country
included in Country Group D:1, Cuba,
Libya, or North Korea, or a national of
any of these countries.

(3) Ship and plane stores. Usual and
reasonable kinds and quantities of the
following commodities may be ex-
ported for use or consumption on board
an aircraft or vessel of any registry
during the outgoing and immediate re-
turn flight or voyage. (Note that fuel
and related commodities that qualify
as ship or plane stores as described in
this License Exception must be ex-
ported under the short supply License
Exception SPR (see §754.2(h) of the
EAR.)

(i) Deck, engine, and steward depart-
ment stores, provisions, and supplies
for both port and voyage requirements;

(i) Medical and surgical supplies;

(iii) Food stores;

(iv) Slop chest articles;

(v) Saloon stores or supplies.

(c¢) Shipments to U.S. or Canadian ves-
sels, planes and airline installations or
agents—(1) Exports to vessels or planes of
U.S. or Canadian registry. Export may
be made of the commodities set forth
in paragraph (c)(3) of this section, for
use by or on a specific vessel or plane
of U.S. or Canadian registry located at
any seaport or airport outside the
United States or Canada except a port
in Cuba, North Korea or Country Group
D:1 (excluding the PRC and Romania),
(see Supplement No. 1 to part 740) pro-
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vided that such commodities are all of
the following:

(i) Ordered by the person in command
or the owner or agent of the vessel or
plane to which they are consigned;

(i) Intended to be used or consumed
on board such vessel or plane and nec-
essary for its proper operation;

(iii) In usual and reasonable Kkinds
and quantities during times of extreme
need; and

(iv) Shipped as cargo for which a
Shipper’s Export Declaration (SED) is
filed with the carrier, except that an
SED is not required when any of the
commodities, other than fuel, is ex-
ported by U.S. airlines to their own
aircraft abroad for their use.

(2) Exports to U.S. or Canadian airline’s
installation or agent. Exports of the
commodities set forth in paragraph
(c)(3) of this section, except fuel, may
be made to a U.S. or Canadian air-
line’s7 installation or agent in any for-
eign destination except Cuba, North
Korea, or Country Group D:1 (excluding
the PRC and Romania), (see Supple-
ment No. 1 to part 740) provided such
commodities are all of the following:

(i) Ordered by a U.S. or Canadian air-
line and consigned to its own installa-
tion or agent abroad;

(ii) Intended for maintenance, repair,
or operation of aircraft registered in
either the United States or Canada,
and necessary for the aircraft’s proper
operation, except where such aircraft is
located in, or owned, operated or con-
trolled by, or leased or chartered to,
Cuba, North Korea or Country Group
D:1 (excluding the PRC) (see Supple-
ment No. 1 to part 740) or a national of
such country;

(iii) In usual and reasonable Kkinds
and quantities; and

(iv) Shipped as cargo for which a
Shipper’s Export Declaration (SED) is
filed with the carrier, except that an
SED is not required when any of these
commodities is exported by U.S. air-
lines to their own installations and
agents abroad for use in their aircraft
operations.

6 Where a validated license is required, see

§§748.2 and 748.4(g) of the EAR.
7 See Part 772 of the EAR for definitions of
United States and Canadian airlines.
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(3) Applicable commodities. This para-
graph (c) applies to the following com-
modities, subject to the provisions in
paragraph (c)(1) and (c)(2) of this sec-
tion:

NOTE TO PARAGRAPH (C)(3) OF THIS SECTION:
Fuel and related commodities for shipment
to vessels or planes of U.S. or Canadian reg-
istry as described in this License Exception
must be shipped under the short supply Li-
cense Exception SPR (see §754.2(h) of the
EAR);

(i) Deck, engine, and steward depart-
ment stores, provisions, and supplies
for both port and voyage requirements;

(ii) Medical and surgical supplies;

(iii) Food stores;

(iv) Slop chest articles;

(v) Saloon stores or supplies; and

(vi) Equipment and spare parts.

[61 FR 64274, Dec. 4, 1996. Redesignated and
amended at 61 FR 64274, 64283, Dec. 4, 1996.
Redesignated at 61 FR 68579, Dec. 30, 1996]

§740.16 Additional
ports (APR).

This License Exception allows the
following reexports:

(a) Reexports from Country Group A:l
and cooperating countries. Reexports
may be made from Country Group A:l
or from cooperating countries, pro-
vided that:

(1) The reexport is made in accord-
ance with the conditions of an export
authorization from the government of
the reexporting country;

(2) The commodities being reexported
are not controlled for nuclear non-
proliferation, missile technology or
crime control reasons; and

(3) The reexport is destined to either:

(i) A country in Country Group B that
is not also included in Country Group
D:2, D:3, or D:4; Cambodia; or Laos; and
the commodity being reexported is
both controlled for national security
reasons and not controlled for export
to Country Group A:l; or

(if) A country in Country Group D:1
only (National Security) (see Supple-
ment No. 1 to part 740), other than
Cambodia or Laos, and the commodity
being reexported is controlled for na-
tional security reasons.

(b) Reexports to and among Country
Group A:1 and cooperating countries. Re-
exports may be made to and among
Country Group A:1 and cooperating

permissive reex-
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countries, provided that eligible com-
modities are for use or consumption
within a Country Group A:l (see Sup-
plement No. 1 to part 740) or cooperat-
ing country, or for reexport from such
country in accordance with other pro-
visions of the EAR. All commodities
except the following are eligible for re-
export to and among Country Group
A:1 and cooperating countries:

(1) Computers with a CTP greater
than 10,000 MTOPS to Hong Kong and
South Korea,;

(2) Commodities controlled for nu-
clear nonproliferation reasons.

(c) Reexports to a destination to
which direct shipment from the United
States is authorized under an unused
outstanding license may be made under
the terms of that license. Such reex-
ports shall be recorded in the same
manner as exports are recorded, re-
gardless of whether the license is par-
tially or wholly used for reexport pur-
poses. (See part 762 of the EAR for rec-
ordkeeping requirements.)

(d) Reexports of any item from Can-
ada that, at the time of reexport, may
be exported directly from the United
States to the new country of destina-
tion under any License Exception.

(e) Reexports (return) to the United
States of any item. If the reexporting
party requests written authorization
because the government of the country
from which the reexport will take place
requires formal U.S. Government ap-
proval, such authorization will gen-
erally be given.

(f) Reexports from a foreign destina-
tion to Canada of any item if the item
could be exported to Canada without a
license.

(g) Reexports between Switzerland
and Liechtenstein.

(h) Shipments of foreign-made prod-
ucts that incorporate U.S.-origin com-
ponents may be accompanied by U.S.-
origin controlled spare parts, provided
that they do not exceed 10 percent of
the value of the foreign-made product,
subject to the restrictions in §734.4 of
the EAR.

(i) Reexport to Sudan of items con-
trolled by ECCNs 2A994, 3A993, 5A992,
5A995, 6A990, 6A994, 7A994, 8A992, 8A9%4,
9A990, 9A992, and 9A9%. In addition,
items in these ECCNs are not counted
as controlled U.S. content for purposes
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of determining license requirements rials incorporated into foreign-made
for U.S. parts, components, and mate- products.

[61 FR 12768, Mar. 25, 1996. Redesignated at 61
FR 64274, Dec. 4, 1996. Redesignated at 61 FR
68579, Dec. 30, 1996]
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Supplement No. 1 to Part 740

Countries

Afghanistan
Algeria
Andorra
Angola
Antiqua
Argentina
Australia
Austria
Bahamas .
Bahrain
Bangladesh
Barbados
Barbuda
Belgium
Belize
Benin
Bhutan
Bolivia
Bosnia & Herzegovina
Botswana
Brazil
Brunei
Burkina Faso

Cape Verde
Central African Republic
Chad

Chile

Colombia
Comoros
Congo

Costa Rica
Cote d'lvoire
Croatia

Cyprus

Czech Republic
Denmark
Djibouti
Dominica
Dominican Republic
Ecuador

Egypt

El Saivador
Equatorial Guinea
Eritrea
Ethiopia

Fiji

Finland

France

Gabon
Gambia, The
Germmany
Ghana

Greece
Grenada
Guatemala
Guinea
Guinea-Bissau
Guyana

Haiti

Country Group B

Honduras
Hong Kong
Hungary
Iceland

India
Indonesia
ireland

israel

ltaly

Jamaica
Japan
Jordan
Kenya
Kiribati
Korea, South
Kuwait
Lebanon
Lesotho
Liberia
Liechtenstein
Luxembourg B
Macedonia, the Former Yugosiav Republic of
Madagascar
Malawi
Malaysia
Maldives
Mali

Malta
Marshall Islands
Mauritania
Mauritius
Mexico
Micronesia, Federated States of
Monaco
Morocco
Mozambique
Namibia
Nauru

Nepal
Netherlands
New Zealand
Nicaragua

Ni

Nigeria

Norway

Oman

Pakistan

Palau

Panama

Papua New Guinea
Paraguay

Peru

Philippines

Poland

Portugal

Qatar

Saint Kitts & Nevis
Saint Lucia

Saint Vincent

San Marino

Sao Tome & Principe
Saudi Arabia
Senegal
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Seychelles
Sierra Leone
Singapore
Slovakia
Slovenia
Solomon Islands
Somalia
South Africa
Spain

Sri Lanka
Surinam
Swaziland
Sweden
Switzerland
Taiwan
Tanzania
Thailand
Togo

Tonga
Trinidad & Tobago
Tunisi

Uganda

United Arab Emirates
United Kingdom
United States
Uruguay -
Vanuatu
Vatican City
Venezuela
Westem Sahara
Western Samoa
Yemen

Zaire

Zambia
Zimbabwe
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Country Group C

[Reserved]
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Country Group D
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* Certain Missile Technology projects have been identified in the following countries:
China M Series Missiles, CSS-2 ~
india Agni, Prithvi, SLV-3 Satellite Launch Vehicle, Augmented Satellite Launch Vehicle (ASLV),
Polar Satellite Launch Vehicle (PSL\D Geostationary Saﬁelhts Launch Vehicle (GSLV).
Iran Surface-to-Surface Missile Propd Devél
Korea, North No Dong |, Scud Development Project
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Country Group E

[E:1] [E:2]
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SUPPLEMENT NoO. 2 TO PART 740—ITEMS
THAT MAY BE DONATED TO MEET
BAsIC HUMAN NEEDS UNDER THE Hu-
MANITARIAN LICENSE EXCEPTION

(a) Health
Equipment for the Handicapped
Hospital Supplies and Equipment
Laboratory Supplies and Equipment
Medical Supplies and Devices
Medicine-Processing Equipment
Medicines
Vitamins
Water Resources Equipment
Food
Agricultural Materials and Machinery Suit-
ed to Small-Scale Farming Operations
Agricultural Research and Testing Equip-
ment
Fertilizers
Fishing Equipment and Supplies Suited to
Small-Scale Fishing Operations
(b) Food
Insecticides
Pesticides
Seeds
Small-Scale Irrigation Equipment
Veterinary Medicines and Supplies
(c) Clothes and Household Goods
Bedding
Clothes
Cooking Utensils
Fabric
Personal Hygiene Items
Soap-Making Equipment
Weaving and Sewing Equipment
(d) Shelter
Building Materials
Hand Tools
(e) Education
Books
Individual School Supplies
School Furniture
Special Education Supplies and Equipment
for the Handicapped
(f) Basic Support Equipment and Supplies
Necessary To Operate and Administer the Dona-
tive Program
Audio-Visual Aids for Training
Generators
Office Supplies and Equipment

PART 742—CONTROL POLICY—CCL
BASED CONTROLS

Sec.

742.1 Introduction.

742.2 Proliferation of chemical and biologi-
cal weapons.

742.3 Nuclear nonproliferation.

742.4 National security.

742.5 Missile technology.

742.6 Regional stability.

742.7 Crime control.

742.8 Anti-terrorism: Iran.

742.9 Anti-terrorism: Syria.

§742.1

742.10 Anti-terrorism: Sudan.

742.11 Specially designed implements of tor-
ture.

742.12 High performance computers.

742.13 Communications intercepting de-
vices.

742.14 Significant items: commercial com-
munications satellites; hot section tech-
nology for the development, production
or overhaul of commercial aircraft en-
gines, components, and systems.

742.15 Encryption items.

SUPPLEMENT No. 1 TO PART 742—NON-
PROLIFERATION OF CHEMICAL AND BIOLOGI-
CAL WEAPONS

SUPPLEMENT NO. 2 TO PART 742—ANTI-TER-
RORISM CONTROLS; IRAN, SYRIA AND
SUDAN CONTRACT SANCTITY DATES AND
RELATED POLICIES

SUPPLEMENT NO. 3 TO PART 742—HIGH PER-
FORMANCE COMPUTERS; SAFEGUARD CONDI-
TIONS AND RELATED INFORMATION

SUPPLEMENT NoO. 4 TO PART 742—KEY CRI-
TERIA

SUPPLEMENT NO. 5 TO PART 742—KEY ESCROW
OR KEY RECOVERY AGENT CRITERIA, SECU-
RITY POLICIES, AND KEY EScRow OR KEY
RECOVERY PROCEDURES

SUPPLEMENT NO. 6 TO PART 742—GUIDELINES
FOR SUBMITTING A CLASSIFICATION RE-
QUEST FOR A MASS MARKET SOFTWARE
PRODUCT THAT CONTAINS ENCRYPTION

SUPPLEMENT NoO. 7 TO PART 742—REVIEW CRI-
TERIA FOR EXPORTER KEY ESCROW OR KEY
RECOVERY DEVELOPMENT PLANS

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.; 22
U.S.C. 3201 et seq.; 42 U.S.C. 2139a; E.O. 12058,
43 FR 20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p. 608;
E.O. 12924, 59 FR 43437, 3 CFR, 1994 Comp., p.
917, E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; Executive Order 13026 (Novem-
ber 15, 1996, 61 FR 58767); Notice of August 15,
1995 (60 FR 42767, August 17, 1995); and Notice
of August 14, 1996 (61 FR 42527).

SOURCE: 61 FR 12786, Mar. 25, 1996, unless
otherwise noted.

§742.1 Introduction. In this part, ref-
erences to the Export Administra-
tion Regulations (EAR) are ref-
erences to 15 CFR chapter VII, sub-
chapter C.

(a) Scope. This part describes all the
reasons for control reflected in the
Country Chart in Supplement No. 1 to
part 738 of the EAR. In addition, it in-
cludes licensing requirements and li-
censing policies for the following items
that are not reflected on the Country
Chart: specially designed implements
of torture, high performance comput-
ers, and communications intercepting
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devices. This part is organized so that
it lists each reason for control in the
order (reading left to right) in which
the control appears on the Country
Chart. In addition to describing the
reasons for control and licensing re-
quirements and policies, this part de-
scribes any applicable contract sanc-
tity provisions that may apply to spe-
cific controls and includes a descrip-
tion of any multilateral regime under
which specific controls are maintained.

(b) Reasons for control listed on the
CCL not covered by this part. This part
describes the license requirements and
the licensing policies for all the “Rea-
sons for Control”’ that are listed on the
Commerce Control List (CCL) except
“Short Supply’” and “U.N. Sanctions,”
which do not appear on the Country
Chart.

(1) Short Supply. ECCNs containing
items subject to short supply controls
(“*'SS”") refer the exporter to part 754 of
the EAR. These ECCNs are: 0A980
(Horses for export by sea); 1C980 (cer-
tain inorganic chemicals); 1C981 (Crude
petroleum, including reconstituted
crude petroleum, tar sands, and crude
shale oil); 1C982 (certain other petro-
leum products); 1C983 (Natural gas lig-
uids and other natural gas derivatives);
1C984 (certain manufactured gas and
synthetic natural gas (except when
commingled with natural gas and thus
subject to export authorization from
the Department of Energy); and 1C988
(Western red cedar (thuja plicata) logs
and timber, and rough, dressed and
worked lumber containing wane).

(2) U.N. Sanctions. The United Na-
tions imposes sanctions, short of com-
plete embargoes, against certain coun-
tries which may result in controls that
supplement those otherwise main-
tained under the EAR for that particu-
lar country. This part does not address
license requirements and licensing
policies for controls implementing U.N.
sanctions. CCL entries containing
items subject to U.N. sanctions will
refer the exporter to part 746 of the
EAR, Embargoes and Other Special
Controls, for any supplemental con-
trols that may apply to exports and re-
exports involving these countries.

(c) Exports and reexports involving
Cuba, Libya, North Korea, lIraqg, Iran,
and the Bosnian Serb-controlled areas of
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Bosnia-Herzegovina. This part does not
cover license requirements and licens-
ing policies that apply to exports and
reexports to embargoed destinations
(Cuba, Libya, North Korea, Iraq, Iran
and the Bosnian-Serb controlled areas
of Bosnia-Herzegovina). These com-
prehensive embargoes cover a broader
range of items than those reflected in
the CCL. If you are exporting or reex-
porting to any of these destinations,
you should first review part 746 of the
EAR, Embargoes and Other Special
Controls.

(d) Anti-terrorism Controls on Cuba,
Libya, Iran, lrag, North Korea, Sudan
and Syria. Commerce maintains anti-
terrorism controls on lIran, Syria and
Sudan under section 6(a) of the Export
Administration Act. Items controlled
under section 6(a) to these three coun-
tries are described in Supplement No. 2
to part 742. Commerce also maintains
controls under EAA section 6(j) of the
EAA to Cuba, Libya, Iraqg, Iran, North
Korea, Sudan and Syria. Items con-
trolled to these seven countries under
EAA section 6(j) are also described in
Supplement 2 to part 742. The Secretar-
ies of Commerce and State are required
to notify appropriate Committees of
the Congress 30 days before issuing a li-
cense for an item controlled under sec-
tion 6(j) to Cuba, Libya, North Korea,
Iran, Irag, Sudan or Syria. As noted in
paragraph (c) of this section, if you are
exporting or reexporting to Cuba,
Libya, Iran, Irag and North Korea, you
should review Part 746 of the EAR, Em-
bargoes and Other Special Controls.

(e) End-user and end-use based con-
trols. This part does not cover prohibi-
tions and licensing requirements for
exports of items not included on the
CCL that are subject to end-use and
end-user controls: certain nuclear end-
uses; certain missile end-uses; certain
chemical and biological weapons end-
uses; certain naval nuclear propulsion
end-uses; certain activities of U.S. per-
sons; certain exports to and for the use
of certain foreign vessels or aircraft;
and certain exports to all countries for
Libyan aircraft. Licensing require-
ments and policies for these exports
are contained in part 744 of the EAR.

(f) Overlapping license policies. Many
items on the CCL are subject to more
than one type of control (e.g., national
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security (NS), missile technology (MT),
nuclear nonproliferation (NP), regional
stability (RS)). In addition, applica-
tions for all items on the CCL, other
than those controlled for short supply
reasons, may be reviewed for missile
technology (see §742.5(b)(3) of this
part), nuclear nonproliferation (see
§742.3(b)(2) of this part), or chemical
and biological weapons (see §742.3(b)(3)
of this part), if the end-use or end-user
may be involved in certain prolifera-
tion activities. Finally, many multilat-
erally controlled items are reviewed
for anti-terrorism reasons if they are
destined for a terrorism-supporting
country (see paragraph (d) of this sec-
tion). Your application for a license
will be reviewed under all applicable li-
censing policies. A license will be is-
sued only if an application can be ap-
proved under all applicable licensing
policies.

§742.2 Proliferation of chemical and
biological weapons.

(a) License requirements. The following
controls are maintained in support of
the U.S. foreign policy of opposing the
proliferation and illegal use of chemi-
cal and biological weapons:

(1) If CB Column 1 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the appro-
priate ECCN, a license is required to all
destinations except Canada for the fol-
lowing:

(i) Human pathogens, zoonoses, tox-
ins, animal pathogens, genetically
modified microorganisms and plant
pathogens identified in ECCNs 1C351,
1C352, 1C353 and 1C354; and

(ii) Technology (ECCN 1E391) for the
production and/or disposal of micro-
biological commodities described in
paragraph (a)(1)(i) of this section.

(2) If CB Column 2 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the appro-
priate ECCN, a license is required to all
destinations except countries in Coun-
try Group A:3 (see Supplement No. 1 to
part 740 of the EAR) (Australia Group
members) for the following:

(i) Chemicals identified in ECCN
1C350 (precursor and intermediate
chemicals used in the production of
chemical warfare agents).

§742.2

(A) This licensing requirement in-
cludes chemical mixtures containing
any chemicals identified in ECCN
1C350, except as specified in Note 2 to
that ECCN.

(B) This licensing requirement does
not include chemical compounds cre-
ated with any chemicals identified in
ECCN 1C350, unless those compounds
are also identified in ECCN 1C350.

(ii) Software (ECCN 1D390) for proc-
ess control that is specifically config-
ured to control or initiate production
of the chemical precursors controlled
by ECCN 1C350.

(iii) Technology (ECCN 1E390) for the
production and/or disposal of chemical
precursors described in ECCN 1C350,
and technology involving the following
for facilities designed or intended to
produce chemicals described in ECCN
1C350:

(A) Overall plant design;

(B) Design, specification, or procure-
ment of equipment;

(C) Supervision of construction, in-
stallation, or operation of complete
plant or components thereof;

(D) Training of personnel; or

(E) Consultation on specific problems
involving such facilities.

(3) If CB Column 3 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the appro-
priate ECCN, a license is required to
Country Group D:3 (see Supplement
No. 1 to part 740 of the EAR) for the
following:

(i) Equipment and materials identi-
fied in ECCNs 2B350 and 2B351 on the
CCL, which can be used in the produc-
tion of chemical weapons precursors or
chemical warfare agents, and equip-
ment and materials identified in ECCN
2B352, which can be used in the produc-
tion of biological agents; and

(ii) Technology (ECCN 2E301) for pro-
duction of the commodities covered in
ECCNs 2B350, 2B351, 2B352, 2B353 and
2B354.

(b) Licensing policy. (1) License appli-
cations for the items described in para-
graph (a) of this section will be consid-
ered on a case-by-case basis to deter-
mine whether the export or reexport
would make a material contribution to
the design, development, production,
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stockpiling, or use of chemical or bio-
logical weapons. When an export or re-
export is deemed to make such a con-
tribution, the license will be denied.

(2) The following factors are among
those that will be considered to deter-
mine what action should be taken on
individual license applications:

(i) The specific nature of the end-use;

(i) The significance of the export and
reexport in terms of its contribution to
the design, development, production,
stockpiling, or use of chemical or bio-
logical weapons;

(iii) The nonproliferation credentials
of the importing country;

(iv) The types of assurances or guar-
antees against design, development,
production, stockpiling, or use of
chemical or biological weapons that
are given in a particular case; and

(v) The existence of a pre-existing
contract.

(3) BXA will review license applica-
tions in accordance with the licensing
policy described in paragraph (b)(2) of
this section for items not described in
paragraph (a) of this section that:

(1) Require a license for reasons other
than short supply;

(ii) Are destined to any country ex-
cept countries in Country Group A:3
(see Supplement No. 1 to part 740 of the
EAR) (Australia Group members); and

(iii) Could be destined for the design,
development, production, stockpiling,
or use of chemical or biological weap-
ons, or for a facility engaged in such
activities.

(c) Contract sanctity. Contract sanc-
tity dates are set forth in Supplement
No. 1 to part 742. Applicants who wish
that a preexisting contract be consid-
ered in reviewing their license applica-
tions must submit documentation suf-
ficient to establish the existence of
such a contract.

(d) Australia Group. The Australia
Group, a multilateral body that works
to halt the spread of chemical and bio-
logical weapons, has developed com-
mon control lists of items specifically
related to chemical and biological
weapons. Australia Group members are
listed in Country Group A:3 (see Sup-
plement No. 1 to part 740 of the EAR).
Controls on items listed in paragraph
(a) of this section are consistent with
lists agreed to in the Australia Group.

15 CFR Ch. VII (1-1-97 Edition)

§742.3 Nuclear nonproliferation.

(a) License requirements. Section 309(c)
of the Nuclear Non-Proliferation Act of
1978 requires BXA to identify items
subject to the EAR that could be of sig-
nificance for nuclear explosive pur-
poses if used for activities other than
those authorized at the time of export
or reexport. ECCNs on the CCL that in-
clude the symbol “NP 1" or “NP 2" in
the ‘“‘Country Chart” column of the
“License Requirements’ section iden-
tify items that could be of significance
for nuclear explosive purposes and are
therefore subject to licensing require-
ments under this part and under sec-
tion 309(c) of the Nuclear Non-Pro-
liferation Act of 1978. These items are
referred to as ‘““The Nuclear Referral
List”” and are subject to the following
licensing requirements:

(1) If NP Column 1 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the appro-
priate ECCN, a license is required to all
destinations except Nuclear Suppliers
Group (NSG) member countries (Coun-
try Group A:4) (see Supplement No. 1
to part 740 of the EAR).

(2) If NP Column 2 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the applicable
ECCN, a license is required to Country
Group D:2 (see Supplement No. 1 to
part 740 of the EAR).

(3) Other nuclear-related license re-
quirements are described in §§744.2 and
744.5 of the EAR.

(b) Licensing policy. (1) To implement
the controls in paragraph (a) of this
section, the following factors are
among those used to determine what
action should be taken on individual
applications:

(i) Whether the items to be trans-
ferred are appropriate for the stated
end-use and whether that stated end-
use is appropriate for the end-user;

(ii) The significance for nuclear pur-
poses of the particular item;

(ifi) Whether the items to be ex-
ported or reexported are to be used in
research on, or for the development,
design, manufacture, construction, op-
eration, or maintenance of, any reproc-
essing or enrichment facility;
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(iv) The types of assurances or guar-
antees given against use for nuclear ex-
plosive purposes or proliferation in the
particular case;

(v) Whether any party to the trans-
action has been engaged in clandestine
or illegal procurement activities;

(vi) Whether an application for a li-
cense to export or reexport to the end-
user has previously been denied, or
whether the end-user has previously di-
verted items received under a general
license, a License Exception, or a vali-
dated license to unauthorized activi-
ties;

(vii) Whether the export or reexport
would present an unacceptable risk of
diversion to a nuclear explosive activ-
ity or unsafeguarded nuclear fuel-cycle
activity described in §744.2(a) of the
EAR; and

(viii) The nonproliferation creden-
tials of the importing country, based
on consideration of the following fac-
tors:

(A) Whether the importing country is
a party to the Nuclear Non-Prolifera-
tion Treaty (NPT) or to the Treaty for
the Prohibition of Nuclear Weapons in
Latin America (Treaty of Tlatelolco)
or to a similar international legally-
binding nuclear nonproliferation agree-
ment;

(B) Whether the importing country
has all of its nuclear activities, facili-
ties, or installations that are oper-
ational, being designed, or under con-
struction under International Atomic
Energy Agency (IAEA) safeguards or
equivalent full scope safeguards;

(C) Whether there is an agreement
for cooperation in the civil uses of
atomic energy between the U.S. and
the importing country;

(D) Whether the actions, statements,
and policies of the government of the
importing country are in support of nu-
clear nonproliferation and whether
that government is in compliance with
its international obligations in the
field of non-proliferation;

(E) The degree to which the govern-
ment of the importing country cooper-
ates in non-proliferation policy gen-
erally (e.g., willingness to consult on
international nonproliferation issues);
and

§742.4

(F) Information on the importing
country’s nuclear intentions and ac-
tivities.

(2) In addition, BXA will review li-
cense applications in accordance with
the licensing policy described in para-
graph (b) of this section for items not
on the Nuclear Referral List that:

(i) Require a license on the CCL for
reasons other than ‘“‘short supply;’” and

(ii) Are intended for a nuclear related
end-use or end-user.

(3) For the People’s Republic of
China, the general licensing policy for
applications for those items that would
make a direct and significant contribu-
tion to nuclear weapons and their de-
livery systems is extended review or
denial.

(c) Contract sanctity. Contract sanc-
tity provisions are not available for li-
cense applications reviewed under this
section.

(d) Nuclear Suppliers Group. Most
items on the Nuclear Referral List that
require a license under NP Column No.
1 on the Country Chart (see Supple-
ment No. 1 to part 738 of the EAR) are
contained in the Annex to the ‘““Guide-
lines for Transfers of Nuclear-Related
Dual-Use Equipment, Material, and Re-
lated Technology” (the Annex), as pub-
lished by the International Atomic En-
ergy Agency in INFCIRC/254/Revision 1/
Part 2. The adherents to INFCIRC/254/
Revision 1/Part 2, which includes the
Nuclear Suppliers Guidelines, have
agreed to establish export licensing
procedures for the transfer of items
identified in the Annex. Items that are
listed as requiring a license under NP
Column No. 2 on the Country Chart
(see Supplement No. 1 to part 738 of the
EAR) are not included in the Annex
and are controlled only by the United
States.

§742.4 National security.

(a) License requirements. It is the pol-
icy of the United States to restrict the
export and reexport of items that
would make a significant contribution
to the military potential of any other
country or combination of countries
that would prove detrimental to the
national security of the United States.
Accordingly, a license is required for
exports and reexports to all destina-
tions, except Canada, for all items in
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ECCNs on the CCL that include NS Col-
umn 1 in the Country Chart column of
the ““License Requirements’ section. A
license is required to all destinations
except Country Group A:l1 and cooper-
ating countries (see Supplement No. 1
to part 740) for all items in ECCNs on
the CCL that include NS Column 2 in
the Country Chart column of the “‘Li-
cense Requirements’” section. The pur-
pose of the controls is to ensure that
these items do not make a contribution
to the military potential of countries
in Country Group D:1 (see Supplement
No. 1 to part 740 of the EAR) that
would prove detrimental to the na-
tional security of the United States.
License Exception GBS is available for
the export and reexport of certain na-
tional security controlled items to
Country Group B (see §740.4 and Sup-
plement No. 1 to part 740 of the EAR).

(b) Licensing policy. (1) The policy for
national security controlled items ex-
ported or reexported to any country ex-
cept a country in Country Group D:1
(see Supplement No. 1 to part 740 of the
EAR) is to approve applications unless
there is a significant risk that the
items will be diverted to a country in
Country Group D:1.

(2) Except for those countries de-
scribed in paragraphs (b)(5) through
(b)(7) of this section, the general policy
for exports and reexports of items to
Country Group D:1 (see Supplement
No. 1 to part 740 of the EAR) is to ap-
prove applications when BXA deter-
mines, on a case-by-case basis, that the
items are for civilian use or would oth-
erwise not make a significant contribu-
tion to the military potential of the
country of destination that would
prove detrimental to the national secu-
rity of the United States.

(3) To permit such policy judgments
to be made, each application is re-
viewed in the light of prevailing poli-
cies with full consideration of all as-
pects of the proposed transaction. The
review generally includes:

(i) An analysis of the kinds and quan-
tities of items to be shipped;

(i) Their military or civilian uses;

(iii) The unrestricted availability
abroad of the same or comparable
items;

(iv) The country of destination;

15 CFR Ch. VII (1-1-97 Edition)
(v) The ultimate end-users in the
country of destination; and

(vi) The intended end-use.

(4) Although each proposed trans-
action is considered individually, items
described in Advisory Notes on the
Commerce Control List are more likely
to be approved than others.

(5) In recognition of efforts made to
adopt safeguard measures for exports
and  reexports, Bulgaria, Latvia,
Kazakhstan, Lithuania, Mongolia, and
Russia are accorded enhanced favor-
able consideration licensing treatment.

(6) The general policy for Cambodia
and Laos is to approve license applica-
tions when BXA determines, on a case-
by-case basis, that the items are for an
authorized use in Cambodia or Laos
and are not likely to be diverted to an-
other country or use contrary to the
national security or foreign policy con-
trols of the United States.

(7) For the People’s Republic of
China, the general licensing policy is
to approve applications, except that
those items that would make a direct
and significant contribution to elec-
tronic and anti-submarine warfare, in-
telligence gathering, power projection,
and air superiority receive extended re-
view or denial. Each application will be
considered individually. Items may be
approved even though they may con-
tribute to Chinese military develop-
ment or the end-user or end-use is mili-
tary. Note that the Advisory Notes in
the CCL headed ‘“Note for the People’s
Republic of China’’ provide guidance on
equipment likely to be approved more
rapidly for China.

(c) Contract sanctity. Contract sanc-
tity provisions are not available for li-
cense applications reviewed under this
section.

(d) [Reserved]

[61 FR 12786, Mar. 25, 1996, as amended at 61
FR 64283, Dec. 4, 1996]

§742.5 Missile technology.

(a) License requirements. (1) In support
of U.S. foreign policy to limit the pro-
liferation of missiles, a license is re-
quired to export and reexport items re-
lated to the design, development, pro-
duction, or use of missiles. These items
are identified in ECCNs on the CCL as
MT Column No. 1 in the Country Chart
column of the ‘““License Requirements”’
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section. Licenses for these items are
required to all destinations, except
Canada, as indicated by MT Column 1
of the Country Chart (see Supplement
No. 1 to part 738 of the EAR).

(2) The term “missiles” is defined as
rocket systems (including ballistic
missile systems, space launch vehicles,
and sounding rockets) and unmanned
air vehicle systems (including cruise
missile systems, target drones, and re-
connaissance drones) capable of deliv-
ering at least 500 kilograms (kg) pay-
load to a range of at least 300 Kilo-
meters (km).

(b) Licensing policy. (1) Applications
to export and reexport items identified
in ECCNs on the CCL as MT Column
No. 1 in the Country Chart column of
the ‘“‘License Requirements’” section
will be considered on a case-by-case
basis to determine whether the export
or reexport would make a material
contribution to the proliferation of
missiles. Applications for exports and
reexports of such items contained in
Category 7A or described by ECCN
9A101 on the CCL will be considered
more favorably if such exports or reex-
ports are determined to be destined to
a manned aircraft, satellite, land vehi-
cle, or marine vessel, in quantities ap-
propriate for replacement parts for
such applications. When an export or
reexport is deemed to make a material
contribution to the proliferation of
missiles, the license will be denied.

(2) The following factors are among
those that will be considered in review-
ing individual applications.

(i) The specific nature of the end-use;

(i) The significance of the export and
reexport in terms of its contribution to
the design, development, production, or
use of missiles;

(iii) The capabilities and objectives
of the missile and space programs of
the recipient country;

(iv) The nonproliferation credentials
of the importing country;

(v) The types of assurances or guar-
antees against design, development,
production, or use of missiles that are
given in a particular case; and

(vi) The existence of a preexisting
contract.

(3) Controls on other items. BXA will
review license applications, in accord-
ance with the licensing policy de-
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scribed in paragraph (b)(1) of this sec-
tion, for items not described in para-
graph (a) of this section that:

(i) Require a validated license for
reasons other than short supply; and

(ii) Could be destined for the design,
development, production, or use of mis-
siles, or for a facility engaged in such
activities.

(c) Contract sanctity. The following
contract sanctity dates have been es-
tablished:

(1) License applications for batch
mixers specified in ECCN 1Bll15.a in-
volving contracts that were entered
into prior to January 19, 1990, will be
considered on a case-by-case basis.

(2) License applications subject to
ECCN 1B115.b or .c that involve a con-
tract entered into prior to March 7,
1991, will be considered on a case-by-
case basis.

(3) Applicants who wish that a pre-
existing contract be considered in re-
viewing their license applications must
submit documentation sufficient to es-
tablish the existence of a contract.

(d) Missile Technology Control Regime.
Missile Technology Control Regime
(MTCR) members are listed in Country
Group A:2 (see Supplement No. 1 to
part 740 of the EAR). Controls on items
identified in paragraph (a) of this sec-
tion are consistent with the list agreed
to in the MTCR and included in the
MTCR Annex.

§742.6 Regional stability.

(a) License requirements. The following
controls are maintained in support of
U.S. foreign policy to maintain re-
gional stability:

(1) As indicated in the CCL and in RS
Column 1 of the Country Chart (see
Supplement No. 1 to part 738 of the
EAR), a license is required to all des-
tinations, except Canada, for items de-
scribed on the CCL wunder ECCNs
6A002.a.1, a.2, a.3, or .c; 6A003.b.3 and
b.4; 6D102 (only software for develop-
ment of items in 6A002.a.1, a.2, a.3 or
.C); 6E001 (only technology for develop-
ment of items in 6A002.a.1, a.2, a.3, and
.c, or 6A003.b.3 and b.4); 6E002 (only
technology for production of items in
6A002.a.1, a.2, a.3, or .c, or 6A003.b.3 or
b.4); 7D001 (only software for develop-
ment or production of items in 7A001,
7A002, or 7A003); 7E001 (only technology

213



§742.7

for the development of inertial naviga-
tion systems, inertial equipment, and
specially designed components therefor
for civil aircraft); 7E002 (only tech-
nology for the production of inertial
navigation systems, inertial equip-
ment, and specially designed compo-
nents therefor for civil aircraft).

(2) As indicated in the CCL and in RS
Column 2 of the Country Chart (see
Supplement No. 1 to part 738 of the
EAR), a license is required to any des-
tination except countries in Country
Group A:1 (see Supplement No. 1 to
part 740 of the EAR), Iceland and New
Zealand for military vehicles and cer-
tain commodities (specially designed)
used to manufacture military equip-
ment, described on the CCL in ECCNs
0A018.c, 1B018.a, 2B018, and 9A018.a and
.b.

(b) Licensing policy. (1) Applications
to export and reexport items described
in paragraph (a)(1) of this section will
be reviewed on a case-by-case basis to
determine whether the export or reex-
port could contribute directly or indi-
rectly to any country’s military capa-
bilities in a manner that would alter or
destabilize a region’s military balance
contrary to the foreign policy interests
of the United States.

(2) Applications to export and reex-
port commodities described in para-
graph (a)(2) of this section will gen-
erally be considered favorably on a
case-by-case basis unless there is evi-
dence that the export or reexport
would contribute significantly to the
destabilization of the region to which
the equipment is destined.

(c) Contract sanctity. Contract sanc-
tity provisions are not available for li-
cense applications reviewed under this
section.

(d) U.S. controls. Although the United
States seeks cooperation from like-
minded countries in maintaining re-
gional stability controls, at this time
these controls are maintained only by
the United States.

§742.7 Crime control.

(a) License requirements. In support of
U.S. foreign policy to promote the ob-
servance of human rights throughout
the world, a license is required to ex-
port and reexport crime control and de-

15 CFR Ch. VII (1-1-97 Edition)

tection equipment, related technology
and software as follows:

(1) Crime control and detection in-
struments and equipment and related
technology and software identified in
the appropriate ECCNs on the CCL
under CC Column No. 1 in the Country
Chart column of the ‘““License Require-
ments’’ section. A license is required to
countries listed in CC Column 1 (Sup-
plement No. 1 to part 738 of the EAR).
Items affected by this requirement are
identified on the CCL under the follow-
ing ECCNs: 0A982, 0A984, 0A985, 0E984,
1A984, 3A980, 3A981, 3D980, 3E980, 4A003
(fingerprint computers only), 4A980,
4D001 (for fingerprint computers only),
4D980, 4E001 (for fingerprint computers
only); 4E980, 6A002 (police-model infra-
red viewers only), 6E001 (for police-
model infrared viewers only), 6E002 (for
police-model infrared viewers only),
and 9A980.

(2) Shotguns with a barrel length of
24 inches or more identified in ECCN
0A984 on the CCL under CC Column No.
2 in the Country Chart column of the
““License Requirements’” section re-
gardless of end-user to countries listed
in CC Column 2 (Supplement No. 1 to
part 738 of the EAR).

(3) Shotguns with barrel length over
24 inches, identified in ECCN 0A984 on
the CCL under CC Column No. 3 in the
Country Chart column of the “‘License
Requirements’ only if for sale or resale
to police or law enforcement entities
to countries listed in CC Column 3
(Supplement No. 1 to part 738 of the
EAR).

(b) Licensing policy. Applications for
items controlled under this section will
generally be considered favorably on a
case-by-case basis unless there is evi-
dence that the government of the im-
porting country may have violated
internationally  recognized human
rights and that the judicious use of ex-
port controls would be helpful in deter-
ring the development of a consistent
pattern of such violations or in
distancing the United States from such
violations.

(c) Contract sanctity. Contract sanc-
tity provisions are not available for li-
cense applications reviewed under this
section.

(d) U.S. controls . Although the Unit-
ed States seeks cooperation from like-
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minded countries in maintaining con-
trols on crime control and detection
items, at this time these controls are
maintained only by the United States.

§742.8 Anti-terrorism: Iran.

(a) License requirements. (1) If AT col-
umn 1 or AT column 2 of the Country
Chart (Supplement No. 1 to Part 738 of
the EAR) is indicated in the appro-
priate ECCN, a license is required for
export to Iran for anti-terrorism pur-
poses. In addition, portable electric
power generators and related software
and technology (ECCNs 2A994, 2D99%4
and 2E994) are controlled for export to
Iran for anti-terrorism purposes. See
paragraph (a)(5) of this section for con-
trols maintained by the Department of
the Treasury.

(2) If AT column 1 or AT column 2 of
the Country Chart (Supplement No. 1
to part 738 of the EAR) is indicated in
the appropriate ECCN, a license is re-
quired for reexport to Iran for anti-ter-
rorism purposes, except for ECCNs
2A994, 3A993, 5A992, 5A995, 6A990, 6A994,
7TA994, 8A992, 8A994, 9A990, 9A992 and
9A994. In addition, items in these
ECCNs are not counted as controlled
U.S. content for the purpose of deter-
mining license requirements for U.S.
parts, components or materials incor-
porated into foreign-made products.
However, the export from the United
States to any destination with knowl-
edge that they will be reexported di-
rectly or indirectly, in whole or in part
to Iran is prohibited without a license.
See §740.9 of the EAR for additional in-
formation. See paragraph (a)(5) of this
section for controls maintained by the
Department of the Treasury.

(3) The Secretary of State has des-
ignated Iran as a country whose Gov-
ernment has repeatedly provided sup-
port for acts of international terror-
ism.

(4) In support of U.S. foreign policy
on terrorism-supporting countries,
BXA maintains two types of anti-ter-
rorism controls on the export and reex-
port of items described in Supplement
2 to part 742.

(i) Items described in paragraphs
(c)(1) through (c)(5) of Supplement No.
2 to part 742 are controlled under sec-
tion 6(j) of the Export Administration
Act, as amended (EAA), if destined to

§742.8

military, police, intelligence or other
sensitive end-users.

(ii) Items described in paragraphs
(c)(1) through (c)(5) of Supplement No.
2 to part 742 destined to non-sensitive
end-users, as well as items described in
paragraphs (c)(6) through (c)(39) to all
end-users, are controlled to Iran under
section 6(a) of the EAA. (See Supple-
ment No. 2 to part 742 for more infor-
mation on items controlled under sec-
tions 6(a) and 6(j) of the EAA and §750.6
of the EAR for procedures for process-
ing license applications for items con-
trolled under EAA section 6(j).)

(5) Exports and certain reexports to
Iran are subject to a comprehensive
embargo administered by the Depart-
ment of the Treasury’s Office of For-
eign Assets Control (OFAC). If you
wish to export or reexport to Iran, the
Government of Iran or any entity
owned or controlled by that Govern-
ment, you should review part 746 of the
EAR and consult with OFAC. Please
note that authorization from OFAC
constitutes authorization under the
EAR and no separate license or author-
ization from BXA is required.

(b) Licensing policy. (1) The Iran-lraq
Arms Non-Proliferation Act of October
23, 1992, requires BXA to deny licenses
for items controlled to Iran for na-
tional security (section 5 of the 1979
EAA) or foreign policy reasons (section
6 of the 1979 EAA), absent contract
sanctity or a Presidential waiver. Li-
cense applications for which contract
sanctity is established may be consid-
ered under policies in effect prior to
the enactment of that Act. Otherwise,
licenses for such items to Iran are sub-
ject to a general policy of denial.

(2) License applications for items
controlled under section 6(a) of the
EAA will also be reviewed to determine
whether requirements of section 6(j)
apply. Whenever the Secretary of State
determines that an export or reexport
could make a significant contribution
to the military potential of Iran, in-
cluding its military logistics capabil-
ity, or could enhance lIran’s ability to
support acts of international terror-
ism, the Secretaries of State and Com-
merce will notify the Congress 30 days
prior to the issuance of a license.

(c) Contract sanctity. Contract sanc-
tity dates and related policies for Iran
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are listed in Supplement No. 2 to part
742. Applicants who wish a pre-existing
contract to be considered must submit
sufficient evidence to establish the ex-
istence of a contract.

(d) U.S. controls. Although the United
States seeks cooperation from like-
minded countries in maintaining anti-
terrorism controls, at this time these
controls are maintained only by the
United States.

§742.9 Anti-terrorism: Syria.

(a) License requirements. (1) If AT Col-
umn 1 of the Country Chart (Supple-
ment No. 1 to part 738 of the EAR) is
indicated in the appropriate ECCN, a
license is required for export and reex-
port to Syria for anti-terrorism pur-
poses.

(2) The Secretary of State has des-
ignated Syria as a country whose gov-
ernment has repeatedly provided sup-
port for acts of international terror-
ism.

(3) In support of U.S. foreign policy
against terrorism, BXA maintains two
types of anti-terrorism controls on the
export and reexport to Syria of items
described in Supplement No. 2 to part
742.

(i) Items described in paragraphs
(c)(1) through (c)(5) of Supplement No.
2 to part 742, if destined to military,
police, intelligence or other end-users
in Syria, are controlled under section
6(j) of the Export Administration Act,
as amended (EAA).

(ii) Items listed in paragraphs (c)(1)
through (c)(5) of Supplement No. 2 to
part 742 destined to other end-users in
Syria, as well as items to all end-users
listed in (c)(6) through (c)(8), (c)(10)
through (c)(14), (c)(16) through (c)(19),
and (c)(22) through (c)(39) of Supple-
ment No. 2 to part 742, are controlled
to Syria under section 6(a) of the EAA.

(b) Licensing policy. (1) Applications
for export and reexport to all end-users
in Syria of the following items will
generally be denied:

(i) Items that are controlled for
chemical and biological weapons pro-
liferation reasons to any destination.
These are items that contain CB Col-
umn 1, CB Column 2, or CB Column 3 in
the Country Chart column of the “‘Li-
cense Requirements’” section of an
ECCN on the CCL.

15 CFR Ch. VII (1-1-97 Edition)

(ii) Military-related items controlled
for national security reasons to any
destination. These are items that con-
tain NS Column 1 in the Country Chart
column of the ‘““License Requirements”’
section in an ECCN on the CCL and is
controlled by equipment or material
entries ending in the number “‘18.”

(iii) ltems that are controlled for
missile proliferation reasons to any
destination. These are items that have
an MT Column 1 in the Country Chart
column of the ‘““License Requirements”’
section of an ECCN on the CCL.

(iv) All aircraft (powered and
unpowered), helicopters, engines, and
related spare parts and components.
These are items controlled to any des-
tination for national security reasons
and items controlled to Syria for anti-
terrorism purposes. Such items contain
an NS Column 1, NS Column 2, or AT
Column 1 in the Country Chart column
of the “‘License Requirements’ section
of an ECCN on the CCL. Note that, con-
sistent with the general rule that ap-
plies to computing U.S. parts and com-
ponents content incorporated in for-
eign made products, all aircraft-related
items that require a license to Syria
will be included as controlled US con-
tent for purposes of such license re-
quirements.

(v) Cryptographic, cryptoanalytic,
and cryptologic items controlled to
any destination for national security
reasons. Such items contain an AT Col-
umn 1 and an NS Column 1 or NS Col-
umn 2 in the Country Chart column of
the “License Requirements’ section of
an ECCN on the CCL.

(vi) Explosive device detectors con-
trolled under ECCN 2A993.

(2) Applications for export and reex-
port to Syria of all other items de-
scribed in paragraph (a) of this section,
and not described by paragraph (b)(1) of
this section, will generally be denied if
the export or reexport is destined to a
military end-user or for military end-
use. Applications for non-military end-
users or for non-military end-uses will
be considered on a case-by-case basis.

(3) Notwithstanding the provisions of
paragraphs (b)(1) and (b)(2), of this sec-
tion, applications for Syria will be con-
sidered on a case-by-case basis if:

(i) The transaction involves the reex-
port to Syria of items where Syria was
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not the intended ultimate destination
at the time of original export from the
United States, provided that the ex-
ports from the U.S. occurred prior to
the applicable contract sanctity date
(or, where the contract sanctity date is
December 16, 1986, prior to June 18,
1987).

(ii) The U.S. content of foreign-pro-
duced commodities is 20% or less by
value; or

(iii) The commodities are medical
items.

NOTE TO PARAGRAPH (B) OF THIS SECTION:
Applicants who wish any of the factors de-
scribed in paragraph (b) of this section to be
considered in reviewing their license applica-
tions must submit adequate documentation
demonstrating the value of the U.S. content,
the specifications and medical use of the
equipment, or the date of export from the
United States.

(4) License applications for items re-
viewed under 6(a) controls will also be
reviewed to determine the applicability
of 6(j) controls to the transaction.
When it is determined that an export
or reexport could make a significant
contribution to the military potential
of Syria, including its military logis-
tics capability, or could enhance Syr-
ia’s ability to support acts of inter-
national terrorism, the Secretaries of
State and Commerce will notify the
Congress 30 days prior to issuance of a
license.

(c) Contract sanctity. Contract sanc-
tity dates and related licensing policies
for Syria are set forth in Supplement
No. 2 to part 742. Applicants who wish
a pre-existing contract to be considered
must submit sufficient documentation
to establish the existence of a contract.

(d) U.S. controls. Although the United
States seeks cooperation from like-
minded countries in maintaining anti-
terrorism controls, at this time these
controls are maintained only by the
United States.

§742.10 Anti-terrorism: Sudan.

(a) License requirements. (1) If AT col-
umn 1 or AT column 21 of the Country

1AT column 1 refers to items controlled to
Iran, Sudan, and Syria for anti-terrorism
purposes. AT column 2 refers to additional
items controlled to Iran and Sudan for anti-
terrorism purposes. In addition, items in-
cluded in ECCNs 2A994, 2D994 and 2E994 are

controlled to
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Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the appro-
priate ECCN, a license is required for
export to Sudan for anti-terrorism pur-
poses.

(2) If AT column 1 or AT column 2 of
the Country Chart (Supplement No. 1
to part 738 of the EAR) is indicated in
the appropriate ECCN, a license is re-
quired for reexport to Sudan for anti-
terrorism purposes, except for ECCNs
2A994, 3A993, 5A992, 5A995, 6A990, 6A994,
7TA994, 8A992, 8A994, 9A990, 9A992 and
9A994. In addition, items in these
ECCNs are not counted as controlled
U.S. content for the purpose of deter-
mining license requirements for U.S.
parts, components or materials incor-
porated into foreign made products.
However, the export from the United
States to any destination with knowl-
edge that they will be reexported di-
rectly or indirectly, in whole or in part
to Sudan is prohibited without a li-
cense. See §740.9 of the EAR for addi-
tional information.

(3) The Secretary of State has des-
ignated Sudan as a country whose gov-
ernment has repeatedly provided sup-
port for acts of international terror-
ism.

(4) In support of U.S. foreign policy
against terrorism, BXA maintains
anti-terrorism controls on the export
and reexport to Sudan of items de-
scribed in Supplement No. 2 to part 742.

(i) Items described in paragraph (c)(1)
through (c)(5) of Supplement No. 2 to
part 742 if destined to military, police,
intelligence or other sensitive end-
users in Sudan are controlled under
section 6(j) of the Export Administra-
tion Act, as amended (EAA).

(i) Items listed in paragraphs (c)(1)
through (c)(5) of Supplement No. 2 to
part 742 destined to other end-users in
Sudan, as well as items to all end-users
listed in (c)(6) through (c)(14) and
(c)(16) through (c)(39) of Supplement
No. 2 to part 742 are controlled to
Sudan under section 6(a) of the EAA.

(b) Licensing policy. (1) Applications
for export and reexport to all end-users
in Sudan of the following items will
generally be denied:

Iran for anti-terrorism pur-
poses.
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(i) Items that are controlled for
chemical and biological weapons pro-
liferation reasons to any destination.
These are items that contain CB Col-
umn 1, CB Column 2, or CB Column 3 in
the Country Chart column of the “‘Li-
cense Requirements” section of an
ECCN on the CCL.

(ii) Military-related items controlled
for national security reasons to any
destination. These are items that con-
tain NS Column 1 in the Country Chart
column of the ‘““License Requirements”’
section of an ECCN on the CCL and is
controlled by equipment or material
entries ending in the number “‘18.”

(iii) ltems that are controlled for
missile proliferation reasons to any
destination. These are items that con-
tain a MT Column 1 in the Country
Chart column of the ‘“‘License Require-
ments’’ section of an ECCN on the CCL.

(iv) All aircraft (powered and
unpowered), helicopters, engines, and
related spare parts and components.
These are items controlled to any des-
tination for national security reasons
and items controlled to Sudan for anti-
terrorism reasons. Such items contain
an NS Column 1, NS Column 2, or AT
Column 1 in the Country Chart column
of the “‘License Requirements’ section
of an ECCN on the CCL. Note that, con-
sistent with the general rule that ap-
plies to computing U.S. parts and com-
ponents content incorporated in for-
eign made products, all aircraft-related
items that require a license to Sudan
will be included as controlled US con-
tent for purposes of such license re-
quirements.

(v) Cryptographic, cryptoanalytic,
and cryptologic items controlled to
any destination. These are items that
contain an NS Column 1, NS Column 2,
AT Column 1 or AT Column 2 in the
Country Chart column of the ““License
Requirements’ section of an ECCN on
the CCL.

(vi) Explosive device detectors con-
trolled under ECCN 2A993.

(2) Applications for the export and re-
export of all other items described in
paragraph (a) of this section, and not
described in paragraph (b)(1) of this
section, will be denied if the export or
reexport is destined to a military end-
user or for military end-use. Applica-
tions for non-military end-users or for
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non-military end-uses will be consid-
ered on a case-by-case basis.

(3) Notwithstanding the provisions of
paragraphs (b)(1) and (b)(2) of this sec-
tion, applications for Sudan will be
considered on a case-by-case basis if:

(i) The transaction involves the reex-
port to Sudan of items where Sudan
was not the intended ultimate destina-
tion at the time of original export from
the United States, provided that the
exports from the U.S. occurred prior to
the applicable contract sanctity date.

(if) The U.S. content of foreign-pro-
duced commodities is 20% or less by
value; or

(iii) The commodities are medical
items.

NOTE TO PARAGRAPH (B) OF THIS SECTION:
Applicants who wish any of the factors de-
scribed in paragraph (b)(4) of this section to
be considered in reviewing their license ap-
plications must submit adequate documenta-
tion demonstrating the value of the U.S.
content, the specifications and medical use
of the equipment, or the date of export from
the United States.

(4) License applications for items re-
viewed under 6(a) controls will also be
reviewed to determine the applicability
of 6(j) controls to the transaction.
When it is determined that an export
or reexport could make a significant
contribution to the military potential
of Sudan, including its military logis-
tics capability, or could enhance Su-
dan’s ability to support acts of inter-
national terrorism, the appropriate
committees of the Congress will be no-
tified 30 days before issuance of a li-
cense to export or reexport such items.

(c) Contract sanctity. Contract sanc-
tity dates and related licensing infor-
mation for Sudan are set forth in Sup-
plement No. 2 to part 742. Applicants
who wish a pre-existing contract to be
considered must submit sufficient doc-
umentation to establish the existence
of a contract.

(d) U.S. controls. Although the United
States seeks cooperation from like-
minded countries in maintaining anti-
terrorism controls, at this time these
controls are maintained only by the
United States.
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§742.11 Specially designed implements
of torture.

(a) License requirements. In support of
U.S. foreign policy to promote the ob-
servance of human rights throughout
the world, a license is required to ex-
port specially designed implements of
torture controlled by 0A983 to all des-
tinations, including Canada.

(b) Licensing policy. Applications for
such licenses will generally be denied
to all destinations.

(c) Contract sanctity. The contract
sanctity date is November 9, 1995. Con-
tract sanctity will be a factor in con-
sidering only applications for export to
the NATO countries, Japan, Australia,
and New Zealand.

(d) U.S. controls. Although the United
States seeks cooperation from like-
minded countries in maintaining con-
trols on implements of torture, at this
time these controls are maintained
only by the United States.

§742.12 High performance computers.

(a) License and recordkeeping require-
ments. (1) This section contains special
provisions for exports, reexports, and
certain intra-country transfers of high
performance computers, including soft-
ware, and technology. This section af-
fects the following ECCNs: 4A001,
4A002, 4A003, 4D001, 4D002, and 4E001. It
applies to computers with a Composite
Theoretical Performance (CTP) greater
than 2000, stated in Million Theoretical
Operations Per Second (MTOPS). Li-
censes are required under this section
for ECCN’s having an “XP” under
‘“Reason for Control”” when License Ex-
ception CTP is not available (see §740.7
of the EAR). License requirements re-
flected in this section are based on par-
ticular destinations, end-users, or end-
uses. For the calculation of CTP, see
the Technical Note that follows the
Advisory Notes for Category 4 in the
Commerce Control List. Note that Li-
cense Exception CTP contains restric-
tions on access by nationals of certain
countries, and on reexports and trans-
fers of computers.

(2) In recognition of the strategic and
proliferation significance of high per-
formance computers, a license is re-
quired for the export or reexport of
high performance computers to des-
tinations, end-users, and end-uses, as
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specified in this section and on the
CCL. These license requirements sup-
plement requirements that apply for
other control reasons, such as nuclear
nonproliferation provided in §742.3 of
the EAR. The license requirements de-
scribed in this §742.12 are not reflected
on the Country Chart (Supplement No.
1 to part 738 of the EAR). Four Com-
puter Country Tiers have been estab-
lished for the purposes of these con-
trols. Countries included in Computer
Tiers 1, 2, and 3 are listed in License
Exception CTP in §740.7 of the EAR.
Computer Tier 4 consists of Cuba, Iran,
Iraq, Libya, North Korea, Sudan, and
Syria.

(3) Exporters must keep accurate
records of each export to any destina-
tion of a computer with a CTP equal to
or greater than 2,000 MTOPS, irrespec-
tive of whether the export is made
under License Exception or otherwise.
These records will be made available to
the U.S. Government upon request. The
records will include the following in-
formation:

(i) Date of shipment;

(ii) Name and address of the end-user
and each intermediate consignee;

(iii) CTP of each computer in ship-
ment;

(iv) Volume of computers in ship-
ment;

(v) Dollar value of shipment; and

(vi) End-Use.

(4) Exporters are hereby notified that
consistent with the commitments
reached with the Wassenaar Arrange-
ment, exporters will be required to sub-
mit to BXA consolidated reports on ex-
ports to certain destinations every six
months of computers with a CTP equal
to or greater than 2,000 MTOPS. These
reports will include for each such ex-
port all the information required to be
kept pursuant to paragraph (3) of
§742.12(a). Exports of computers above
2,000 MTOPS to certain destinations
will be subject to the reporting require-
ment once the initial elements of the
Wassenaar Arrangement are adopted,
and the first report will be due there-
after.

(b) Licensing policy. Licensing policies
described in this section vary accord-
ing to the country of destination, and
the end-use or end-user involved in the
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transaction. Note that in addition, li-
cense applications for items covered by
§742.12 will also be reviewed under the
nuclear nonproliferation licensing pol-
icy in §742.3(b). In certain cases, li-
censes may be subject to safeguard
conditions. The specific conditions that
may be imposed by BXA will depend on
the country of destination, and the
end-use or end-user of the export. BXA
may also require end-use certification
which, in appropriate cases, is certified
by the government of the importing
country. The range of possible safe-
guard conditions and related informa-
tion are provided in Supplement No. 3
to part 742.

(1) Computer Tier 1—(i) License require-
ment. No license is required under this
§742.12 for exports or reexports of com-
puters to and among countries listed in
Computer Tier 1, for consumption in
such countries or other disposition in
accordance with the EAR.

(ii) Licensing policy. A license is not
required under this §742.12.

(2) Computer Tier 2—(i) License require-
ment. A license is required to export or
reexport a computer having a Compos-
ite Theoretical Performance (CTP)
greater than 10,000 Millions of Theo-
retical Operations Per Second
(MTOPS) to a country in Computer
Tier 2.

(ii) Licensing policy. License applica-
tions for a country in Computer Tier 2
will generally be approved.

(3) Computer Tier 3—(i) License require-
ment. (A) A license is required to export
or reexport computers with a CTP
greater than 2,000 MTOPS to countries
in Computer Tier 3 to military end-
users and end-uses and to nuclear,
chemical, biological, or missile end-
users and end-uses defined in part 744
of the EAR in Computer Tier 3 coun-
tries.

(B) A license is required to export or
reexport computers with a CTP greater
than 7,000 MTOPS to all end-users and
end-uses located in countries in Com-
puter Tier 3.

(ii) Licensing policy. License applica-
tions for exports and reexports to mili-
tary end-users and end-uses and nu-
clear, chemical, biological, or missile
end-users and end-uses defined in part
744 of the EAR in countries in Com-
puter Tier 3 will be reviewed on a case-
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by-case basis using the following cri-
teria:

(A) The presence and activities of
countries and end-users of national se-
curity and proliferation concern and
the relationships that exist between
the government of the importing coun-
try and such countries and end-users;

(B) The ultimate consignee’s partici-
pation in, or support of, any of the fol-
lowing:

(1) Activities that involve national
security concerns; or

(2) Nuclear, chemical, biological or
missile proliferation activities de-
scribed in part 744 of the EAR,;

(C) The extent to which the import-
ing country is involved in nuclear,
chemical, biological, or missile pro-
liferation activities described in part
744 of the EAR;

(D) The end-user, whether the end-
use is single-purpose or multiple-pur-
pose.

(iii) Licensing policy for other end-uses
and end-users. License applications for
exports and reexports to other end-
users and end-uses located in countries
in Computer Tier 3 will generally be
approved.

(4) Computer Tier 4—(i) License require-
ment. A license is required to export or
reexport any items covered by this sec-
tion to a country in Country Tier 4.

(ii) Licensing policy. The licensing
policies for countries in Computer Tier
4 are the same as described in the fol-
lowing EAR sections: for Sudan see
§742.10(b); for Syria see §742.9(b); for
Cuba see §746.2; for Iran see §746.7; for
Iraq see §746.3; for Libya see §746.4; and
for North Korea see §746.5.

(c) Contract sanctity. Contract sanc-
tity provisions are not available for li-
cense applications involving exports
and reexports of high performance
computers.

(d) High performance computer regime.
The United States and Japan partici-
pate in a high performance computer
regime. Other countries are expected to
join. The regime provides uniform and
effective safeguards to protect high
performance computers from unauthor-
ized destinations, end-users and end-
uses.

[61 FR 12786, Mar. 25, 1996, as amended at 61
FR 64283, Dec. 4, 1996]
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§742.13 Communications
devices.

(a) License requirement. (1) As set
forth in ECCN 5A980, a license is re-
quired for the export or reexport to any
destination, including Canada, of any
electronic, mechanical, or other device
primarily useful for surreptitious
interception of wire or oral commu-
nications. This control implements a
provision of the Omnibus Crime Con-
trol and Safe Streets Act of 1968 (Pub-
lic Law 90-361). This license require-
ment is not reflected on the Country
Chart (Supplement No. 1 to part 738 of
the EAR).

(2) Communications intercepting de-
vices are electronic, mechanical, or
other devices that can be used for
interception of wire or oral commu-
nications if their design renders them
primarily useful for surreptitious lis-
tening even though they may also have
innocent uses. A device is not re-
stricted merely because it is small or
may be adapted to wiretapping or
eavesdropping. Some examples of de-
vices to which these restrictions apply
are: the martini olive transmitter; the
infinity transmitter; the spike mike;
and the disguised microphone appear-
ing as a wristwatch, cufflink, or ciga-
rette pack; etc. The restrictions do not
apply to devices such as the parabolic
microphone or other directional micro-
phones ordinarily used by broadcasters
at sports events, since these devices
are not primarily useful for surrep-
titious listening.

(b) Licensing policy. (1) License appli-
cations will generally be approved for:

(i) A provider of wire or electronic
communication services or an officer,
agent, or employee of, or person under
contract with, such a provider in the
normal course of the business of pro-
viding that wire or electronic commu-
nication service; and

(ii) Officers, agents, or employees of,
or person under contract with the
United States, one of the 50 States, or
a political subdivision thereof, when
engaged in the normal course of gov-
ernment activities.

(2) Other applications will generally
be denied.

(c) Contract sanctity. Contract sanc-
tity provisions are not available for li-
cense applications involving exports

intercepting
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and reexports of communications inter-
ception devices.

(d) U.S. controls. Controls on this
equipment are maintained by the Unit-
ed States government in accordance
with the Omnibus Crime Control and
Safe Streets Act of 1968.

§742.14 Significant items: commercial
communications satellites; hot sec-
tion technology for the develop-
ment, production or overhaul of
commercial aircraft engines, com-
ponents, and systems.

(a) License requirements. Licenses are
required for all destinations, except
Canada, for ECCNs having an *“SI”
under the ‘““Reason for Control”’ para-
graph. These items include commercial
communications satellites controlled
by ECCN 9A004.a., and hot section tech-
nology for the development, production
or overhaul of commercial aircraft en-
gines controlled under ECCN 9E003.a.1.
through a.12., .f, and related controls.

(b) Licensing policy. Pursuant to sec-
tion 6 of the Export Administration
Act of 1979, as amended (EAA), foreign
policy controls apply to commercial
communications satellites controlled
under 9A004.a. and technology required
for the development, production or
overhaul of commercial aircraft en-
gines controlled by ECCN 9E003.a.l.
through a.12, .f, and related controls.
These controls supplement the na-
tional security controls that apply to
those items. Applications for export
and reexport to all destinations will be
reviewed on a case-by-case basis to de-
termine whether the export or reexport
is consistent with U.S. national secu-
rity and foreign policy interests. The
following factors are among those that
will be considered to determine what
action will be taken on license applica-
tions:

(1) The country of destination;

(2) The ultimate end-user(s);

(3) The technology involved;

(4) The specific nature of the end-
use(s); and

(5) The types of assurance against un-
authorized use or diversion that are
given in a particular case.

(c) Contract sanctity. Contract sanc-
tity provisions are not available for li-
cense applications reviewed under this
§742.14.
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(d) [Reserved]
[61 FR 54543, Oct. 21, 1996]

§742.15 Encryption items.

Encryption items can be used to
maintain the secrecy of information,
and thereby may be used by persons
abroad to harm national security, for-
eign policy and law enforcement inter-
ests. As the President indicated in E.O.
13026 and in his Memorandum of No-
vember 15, 1996, export of encryption
software, like export of encryption
hardware, is controlled because of this
functional capacity to encrypt infor-
mation on a computer system, and not
because of any informational or theo-
retical value that such software may
reflect, contain, or represent, or that
its export may convey to others
abroad. For this reason, export con-
trols on encryption software are distin-
guished from controls on other soft-
ware regulated under the EAR.

(a) License requirements. Licenses are
required for all destinations, except
Canada, for ECCNs having an ““EIl’’ (for
“encryption items’’) under the ‘“‘Con-
trol(s)”” paragraph. Such items include:
encryption commodities controlled
under ECCN 5A002; encryption software
controlled under ECCN 5D002; and
encryption technology controlled
under ECCN 5E002. (Refer to part 772 of
the EAR for the definition of
“‘encryption items’). For encryption
items previously on the U.S. Munitions
List and currently authorized for ex-
port or reexport under a State Depart-
ment license, distribution arrangement
or any other authority of the State De-
partment, U.S. persons holding valid
USML licenses and other approvals is-
sued by the Department of State prior
to December 30, 1996 may ship remain-
ing balances authorized by such li-
censes or approvals under the author-
ity of the EAR by filing Shippers Ex-
port Declarations (SEDs) with District
Directors of Customs, citing the provi-
sions of this section effective on De-
cember 30, 1996 and the State Depart-
ment license number. Such shipments
shall be in accordance with the terms
and conditions, including the expira-
tion date, existing at the time of issu-
ance of the State license. Violations of
such authorizations, terms and condi-
tions constitute violations of the EAR.
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Any reports required for distribution
and other types of agreements pre-
viously authorized by the Department
of State, valid prior to December 30,
1996, should be henceforth submitted to
BXA at the following address: Office of
Strategic Trade and Foreign Policy
Controls, Bureau of Export Adminis-
tration, Department of Commerce, 14th
Street and Pennsylvania Ave., N.W.,
Room 2705, Washington, D.C. 20230.

(b) Licensing policy. The following li-
censing policies apply to items identi-
fied in paragraph (a) of this section.
This section refers you to Supplements
No. 4, No. 5, and No. 7 to this part 742.
For purposes of these supplements,
“products’ refers to commodities and
software. Except as otherwise noted,
applications will be reviewed on a case-
by-case basis by BXA, in conjunction
with other agencies, to determine
whether the export or reexport is con-
sistent with U.S. national security and
foreign policy interests.

(1) Certain mass-market encryption soft-
ware. Consistent with E.O. 13026 of No-
vember 15, 1996 (61 FR 58767), certain
encryption software that was trans-
ferred from the U.S. Munitions List to
the Commerce Control List pursuant to
the Presidential Memorandum of No-
vember 15, 1996 may be released from
“EI”” controls and thereby made eligi-
ble for mass market treatment after a
one-time review. To determine eligi-
bility for mass market treatment, ex-
porters must submit a classification re-
quest to BXA. 40-bit mass market
encryption software may be eligible for
a 7-day review process, and company
proprietary software may be eligible
for 15-day processing. Refer to Supple-
ment No. 6 to part 742 and §748.3(b)(3)
of the EAR for additional information.
Note that the one-time review is for a
determination to release encryption
software in object code only unless oth-
erwise specifically requested. Export-
ers requesting release of the source
code should refer to paragraph
(b)(3)(V)(E) of Supplement No. 6 to part
742. If, after a one-time review, BXA
determines that the software is re-
leased from EI controls, such software
is eligible for all provisions of the EAR
applicable to other software, such as
License Exception TSU for mass-mar-
ket software. If BXA determines that
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the software is not released from EI
controls, a license is required for ex-
port and reexport to all destinations,
except Canada, and license applications
will be considered on a case-by-case
basis.

(2) Key Escrow, Key Recovery and Re-
coverable encryption software and com-
modities. Recovery encryption software
and equipment controlled for EIl rea-
sons under ECCN 5D002 or under ECCN
5A002, including encryption equipment
designed or modified to use recovery
encryption software, may be made eli-
gible for license exception KMI after a
one-time BXA review. License Excep-
tion KMI is available for all destina-
tions except Cuba, lIran, Iraq, Libya,
North Korea, Syria and Sudan. To de-
termine eligibility, exporters must
submit a classification request to BXA.
Requests for one-time review of key es-
crow and key recovery encryption
items will receive favorable consider-
ation provided that, prior to the export
or reexport, a key recovery agent satis-
factory to BXA has been identified
(refer to Supplement No. 5 to part 742)
and security policies for safeguarding
the key(s) or other material/informa-
tion required to decrypt ciphertext as
described in Supplement No. 5 to part
742 are established to the satisfaction
of BXA and are maintained after ex-
port or reexport as required by the
EAR. If the exporter or reexporter in-
tends to be the key recovery agent,
then the exporter or reexporter must
meet all of the requirements of a key
recovery agent identified in Supple-
ment No. 5 to part 742. In addition, the
key escrow or key recovery system
must meet the criteria identified in
Supplement No. 4 to part 742. Note that
eligibility is dependent on continued
fulfilment of the requirements of a key
recovery agent identified in Supple-
ment No. 5 to part 742. Since the estab-
lishment of a key management infra-
structure and key recovery agents may
take some time, BXA will, while the
infrastructure is being built, consider
requests for eligibility to export key
recovery encryption products which fa-
cilitate establishment of the key man-
agement infrastructure before a key re-
covery agent is named, consistent with
national security and foreign policy.
When BXA approves such cases, export-
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ers of products described in Supple-
ment No. 4 to part 742 are required to
furnish the name of an agent by De-
cember 31, 1998. Requests for one-time
review of recoverable products which
allow government officials to obtain,
under proper legal authority and with-
out the cooperation or knowledge of
the user, the plaintext of the encrypted
data and communications will receive
favorable consideration.

(3) Non-recovery encryption items up to
56-bit key length DES or equivalent
strength supported by a satisfactory busi-
ness and marketing plan for exporting re-
coverable items and services. (i) Manufac-
turers of non-recovery encryption
items up to 56-bit key length DES or
equivalent strength will be permitted
to export and reexport under the au-
thority of License Exception KMI pro-
vided that the requirements and condi-
tions of the License Exception are met.
Exporters must submit a classification
request for an initial BXA review of
the item and a satisfactory business
and marketing plan that explains in
detail the steps the applicant will take
during the two-year transition period
beginning January 1, 1997 to develop,
produce, and/or market encryption
items and services with recoverable
features. Manufacturers would commit
to produce key recovery products. Oth-
ers would commit to incorporate such
products into their own products or
services. Such efforts can include: the
scale of key recovery research and de-
velopment, product development, and
marketing plans; significant steps to
reflect potential customer demand for
key recovery products in the firm’s
encryption-related business; and how
soon a key recovery agent will be iden-
tified. Note that BXA will accept re-
quests for classification of non-recover-
able encryption items up to 56-bit key
length DES or equivalent strength
under this paragraph from distributors,
re-sellers, integrators, and other enti-
ties that are not manufacturers of the
encryption items. The use of License
Exception KMI is not automatic; eligi-
bility must be renewed every six
months. Renewal after each six-month
period will depend on the applicant’s
adherence to explicit benchmarks and
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milestones as set forth in the plan ap-
proved with the initial license classi-
fication and amendments as approved
by BXA. This relaxation of controls
and use of License Exception KMI will
last through December 31, 1998. The
plan submitted with classifications for
the export of non-recoverable
encryption items up to 56-bit key
length DES or equivalent strength
must include the elements in Supple-
ment No. 7 to part 742.

(ii) BXA will make a determination
on such classification requests within
15 days of receipt. Exports and reex-
ports of non-recoverable encryption
items up to 56-bit key length DES or
equivalent strength will be authorized
under the provisions of License Excep-
tion KMI, contingent upon BXA’'s re-
view and approval of a satisfactory
progress report related to the ongoing
plan submitted by the applicant. The
applicant must submit a letter to BXA
every six months requesting approval
of the progress report. Note that dis-
tributors, re-sellers, integrators, or
other entities that are not manufactur-
ers of the encryption items are per-
mitted to use License Exception KMI
for exports and reexports of such items
only in instances where a classification
has been granted to the manufacturer
of the encryption items or a classifica-
tion has been granted to the distribu-
tors, re-sellers, integrators, or other
entities. The authority to so export or
reexport will be for a time period end-
ing on the same day the producer’s au-
thority to export or reexport ends.

(4) AIll other encryption items—(i)
Encryption licensing arrangement. Appli-
cants may submit license applications
for exports and reexports of certain
encryption commodities and software
in unlimited quantities for all destina-
tions except, Cuba, Iran, Iraq, Libya,
North Korea, Syria, and Sudan. Appli-
cations will be reviewed on a case-by-
case basis. Encryption licensing ar-
rangements may be approved with ex-
tended validity periods specified by the
applicant in block #24 on Form BXA-
748P. In addition, the applicant must
specify the sales territory and classes
of end-users. Such licenses may require
the license holder to report to BXA
certain information such as item de-
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scription, quantity, value, and end-user
name and address.

(if) Applications for encryption items
not authorized under an encryption li-
censing arrangement. Applications for
the export and reexport of all other
encryption items will be considered on
a case-by-case basis.

(5) Applications for encryption tech-
nology. Applications for the export and
reexport of encryption technology will
be considered on a case-by-case basis.

(c) Contract sanctity. Contract sanc-
tity provisions are not available for li-
cense applications reviewed under this
section.

(d) [Reserved]

[61 FR 68580, Dec. 30, 1996]

SUPPLEMENT NO. 1 TO PART 742—NON-
PROLIFERATION OF CHEMICAL AND BI-
OLOGICAL WEAPONS

NOTE: Exports and reexports of items in
performance of contracts entered into before
the applicable contract sanctity date(s) will
be eligible for review on a case-by-case basis
or other applicable licensing policies that
were in effect prior to the contract sanctity
date. The contract sanctity dates set forth in
this supplement are for the guidance of ex-
porters. Contract sanctity dates are estab-
lished in the course of the imposition of for-
eign policy controls on specific items and are
the relevant dates for the purpose of licens-
ing determinations involving such items. If
you believe that a specific contract sanctity
date is applicable to your transaction, you
should include all relevant information with
your license application.

(1) The contract sanctity date for exports

to Iran or Syria of dimethyl
methylphosphonate, methyl
phosphonyldifluoride, phosphorous
oxychloride, thiodiglycol, dimethylamine
hydrochloride, dimethylamine, ethylene

chlorohydrin (2-chloroethanol), and potas-
sium fluoride is April 28, 1986.

(2) The contract sanctity date for exports
to Iran or Syria of dimethyl phosphite (di-

methyl hydrogen phosphite), methyl
phosphonyldichloride, 3-quinuclidinol, N,N-
diisopropylamino-ethane-2-thiol, N,N-

diisopropylaminoethyl-2-chloride, 3-hydroxy-
1-methylpiperidine, trimethyl phosphite,
phosphorous trichloride, and thionyl chlo-
ride is July 6, 1987.

(3) The contract sanctity date for exports
to Iran or Syria of items in ECCNs 1C351,
1C352, 1C353 and 1C354 is February 22, 1989.

(4) The contract sanctity date for exports
to Iran of dimethyl methylphosphonate,
methylphosphonyl difluoride, phosphorus
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oxychloride, and thiodiglycol is February 22,
1989.

(5) The contract sanctity date for exports
to Iran, Libya or Syria of potassium hydro-
gen fluoride, ammonium hydrogen fluoride,
sodium fluoride, sodium bifluoride, phos-
phorus pentasulfide, sodium cyanide, tri-
ethanolamine, diisopropylamine, sodium sul-
fide, and N,N -diethylethanolamine is De-
cember 12, 1989.

(6) The contract sanctity date for exports
to all destinations (except Iran or Syria) of
phosphorus trichloride, trimethyl phosphite,
and thionyl chloride is December 12, 1989.
For exports to Iran or Syria, paragraph (2) of
this supplement applies.

(7) The contract sanctity date for exports
to all destinations (except lIran, Libya or
Syria) of 2-chloroethanol and triethanol-
amine is January 15, 1991. For exports of 2-
chloroethanol to Iran or Syria, paragraph (1)
of this supplement applies. For exports of
triethanolamine to Iran, Libya or Syria,
paragraph (5) of this supplement applies.

(8) The contract sanctity date for exports
to all destinations (except lIran, Libya or
Syria) of chemicals controlled by ECCN
1C350 is March 7, 1991, except for applications
to export the following chemicals: 2-
chloroethanol, dimethyl methylphosphonate,

dimethyl phosphite (dimethyl hydrogen
phosphite), methylphosphonyl dichloride,
methylphosphonyl difluoride, phosphorus
oxychloride, phosphorous trichloride,

thiodiglycol, thionyl chloride triethanol-
amine, and trimethyl phosphite. (See also
paragraphs (6) and (7) of this supplement.)
For exports to Iran, Libya or Syria, see para-
graphs (1) through (6) of this supplement.

(9) The contract sanctity date for exports
and reexports of the following commodities
and technical data is March 7, 1991:

(i) Equipment (for producing chemical
weapon precursors and chemical warfare
agents) described in ECCNs 2B350 and 2B351;

(ii) Equipment and materials (for produc-
ing biological agents) described in ECCN
2B352; and

(iii) Technology (for the production of
equipment and materials described in 2B351
and 2B352) described in ECCN 2E301.

(10) The contract sanctity date for license
applications subject to §742.2(b)(3) of this
part is March 7, 1991.

(11) The contract sanctity date for reex-
ports of chemicals controlled under ECCN
1C350 is March 7, 1991, except that the con-
tract sanctity date for reexports of these
chemicals to Iran, Libya or Syria is Decem-
ber 12, 1989.

(12) The contract sanctity date for reex-
ports of human pathogens, zoonoses, toxins,
animal pathogens, genetically modified
microorganisms and plant pathogens con-
trolled by ECCNs 1C351, 1C352, 1C353 and
1C354 is March 7, 1991.
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SUPPLEMENT NO. 2 TO PART 742—ANTI-
TERRORISM CONTROLS; IRAN, SYRIA,
AND SUDAN CONTRACT SANCTITY
DATES AND RELATED POLICIES

NOTE: Exports and reexports of items in
performance of contracts entered into before
the applicable contract sanctity date(s) will
be eligible for review on a case-by-case basis
or other applicable licensing policies that
were in effect prior to the contract sanctity
date. The contract sanctity dates set forth in
this supplement are for the guidance of ex-
porters. Contract sanctity dates are estab-
lished in the course of the imposition of for-
eign policy controls on specific items and are
the relevant dates for the purpose of licens-
ing determinations involving such items. If
you believe that a specific contract sanctity
date is applicable to your transaction, you
should include all relevant information with
your license application. BXA will determine
any applicable contract sanctity date at the
time an application with relevant supporting
documents is submitted.

(a) Terrorist-supporting countries. The Sec-
retary of State has designated Cuba, Iran,
Iraq, Libya, North Korea, Sudan and Syria as
countries whose governments have repeat-
edly provided support for acts of inter-
national terrorism under section 6(j) of the
Export Administration Act (EAA).

(b) Items controlled under EAA sections 6(j)
and 6(a). Whenever the Secretary of State de-
termines that an export or reexport to any of
these countries could make a significant
contribution to the military potential of
such country, including its military logistics
capability, or could enhance the ability of
such country to support acts of international
terrorism, the item is subject to mandatory
control under section EAA 6(j) and the Sec-
retaries of Commerce and State are required
to notify appropriate Committees of the
Congress 30 days before a license for such an
item may be issued.

(1) On December 28, 1993, the Secretary of
State determined that the export to Cuba,
Libya, Iran, lraq, North Korea, Sudan or
Syria of items described in paragraphs (c)(1)
through (c)(5) of this supplement, if destined
to military, police, intelligence or other sen-
sitive end-users, are controlled under EAA
section 6(j). Therefore, the 30-day advance
Congressional notification requirement ap-
plies to the export or reexport of these items
to sensitive end-users in any of these coun-
tries.

(2) License applications for items con-
trolled to designated terrorist-supporting
countries under EAA section 6(a) will also be
reviewed to determine whether the Congres-
sional notification requirements of EAA sec-
tion 6(j) apply.
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(3) Items controlled for anti-terrorism rea-
sons under section 6(a) to Iran, Sudan and
Syria are:

(i) items described in paragraphs (c)(1)
through (c)(5) to non-sensitive end-users, and

(ii) the following items to all end-users: for
Iran, items in paragraphs (c)(6) through
(€)(39) of this supplement; for Sudan, items
in paragraphs (c)(6) through (c)(14), and
(c)(16) through (c)(39) of this supplement; for
Syria, items in paragraphs (c)(6) through
(€)(8), (c)(10) through (c)(14), (c)(16) through
(©)(19), and (c)(22) through (c)(39) of this sup-
plement.

(c) The license requirements and licensing
policies for items controlled for anti-terror-
ism reasons to lran, Syria and Sudan are
generally described in §§742.8, 742.9 and 742.10
of this part. This supplement provides guid-
ance on licensing policies for Syria and
Sudan and related contract sanctity dates
that may be available for transactions bene-
fitting from pre-existing contracts involving
Syria and Sudan. This supplement also pro-
vides information on licensing policies and
contract sanctity dates for Iran. Exporters
are advised that the Treasury Department’s
Office of Foreign Assets Control administers
a comprehensive trade and investment em-
bargo against Iran (See Executive Orders
12957 and 12959 of March 15, 1995 and May 6,
1995, respectively.) Exporters are further ad-
vised that exports and reexports to Iran of
items that are listed on the CCL as requiring
a license for national security or foreign pol-
icy reasons are subject to a policy of denial
under the Iran-lraq Arms Non-Proliferation
Act of October 23, 1992 (50 U.S.C. 1701 note
(1994)). Transactions involving Iran and bene-
fitting from a contract that pre-dates Octo-
ber 23, 1992 may be considered under the ap-
plicable licensing policy in effect prior to
that date.

(1) All items subject to national security con-
trols—(i) Iran. Applications for all end-users
in lran will generally be denied.

(A) Contract sanctity date for military
end-users or end-uses of items valued at $7
million or more: January 23, 1984.

(B) Contract sanctity date for military
end-users or end-uses of all other national
security controlled items: September 28,
1984.

(C) Contract sanctity date for non-military
end-users or end-uses: August 28, 1991, unless
otherwise specified in paragraphs (c)(2)
through (c)(39) of this supplement.

(ii) Syria. Applications for military end-
users or military end-uses in Syria will gen-
erally be denied. Applications for non-mili-
tary end-users or end-uses will be considered
on a case-by-case basis, unless otherwise
specified in paragraphs (c)(2) through (c)(39)
of this supplement. No contract sanctity
date is available for items valued at $7 mil-
lion or more to military end-users or end-
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uses. The contract sanctity date for all other
items for all end-users: December 16, 1986.

(iif) Sudan. Applications for military end-
users or military end-uses in Sudan will gen-
erally be denied. Applications for non-mili-
tary end-users or end-uses will be considered
on a case-by-case basis. Contract sanctity
date: January 19, 1996, unless a prior con-
tract sanctity date applies (e.g., items first
controlled to Sudan for foreign policy rea-
sons under EAA section 6(J) have a contract
sanctity date of December 28, 1993).

(2) All items subject to chemical and biological
weapons proliferation controls. Applications
for all end-users in Iran, Syria or Sudan of
these items will generally be denied. See
Supplement No. 1 to part 742 for contract
sanctity dates for Iran and Syria. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993), or unless an earlier date for any
item is listed in Supplement 1 to part 742.

(3) All items subject to missile proliferation
controls (MTCR). Applications for all end-
users in Iran, Syria or Sudan will generally
be denied. Contract sanctity provisions for
Iran and Syria are not available. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(4) All items subject to nuclear weapons pro-
liferation controls (NRL)—(i) Iran. Applica-
tions for all end-users in Iran will generally
be denied. No contract sanctity date is avail-
able.

(ii) Syria. Applications for military end-
users or end-uses to Syria will generally be
denied. Applications for non-military end-
users or end-uses will be considered on a
case-by-case basis. No contract sanctity date
is available.

(iif) Sudan. Applications for military end-
users or end-uses in Sudan will generally be
denied. Applications for export and reexport
to non-military end-users or end-uses will be
considered on a case-by-case basis. No con-
tract sanctity date is available.

(5) All military-related items, i.e., applications
for export and reexport of items controlled by
CCL entries ending with the number ““18—(i)
Iran. Applications for all end-users in Iran
will generally be denied. Contract sanctity
date: see paragraph (c)(1)(i) of this supple-
ment.

(ii) Syria. Applications for all end-users in
Syria will generally be denied. Contract
sanctity date: see paragraph (c)(1)(ii) of this
supplement.

(iii) Sudan. Applications for all end-users
in Sudan will generally be denied. Contract
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sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(6) All aircraft (powered and unpowered), hel-
icopters, engines, and related spare parts and
components—(i) Iran. Applications for all end-
users in Iran will generally be denied.

(A) Contract sanctity date for helicopters
exceeding 10,000 Ibs. empty weight or fixed
wing aircraft valued at $3 million or more:
January 23, 1984.

(B) Contract sanctity date for other heli-
copters and aircraft and gas turbine engines
therefor: September 28, 1984.

(C) Contract sanctity date for helicopter or
aircraft parts and components controlled by
9A994: October 22, 1987.

(ii) Syria. Applications for all end-users in
Syria will generally be denied.

(A) There is no contract sanctity for heli-
copters exceeding 10,000 Ibs. empty weight or
fixed wing aircraft valued at $3 million or
more; except that passenger aircraft, regard-
less of value, have a contract sanctity date
of December 16, 1986, if destined for a regu-
larly scheduled airline with assurance
against military use.

(B) Contract sanctity date for helicopters
with 10,000 Ibs. empty weight or less: April
28, 1986.

(C) Contract sanctity date for other air-
craft and gas turbine engines therefor: De-
cember 16, 1986.

(D) Contract sanctity date for helicopter or
aircraft parts and components controlled by
9A994: August 28, 1991.

(iif) Sudan. Applications for all end-users
in Sudan will generally be denied. Contract
sanctity date: January 19, 1996.

(7) Heavy duty, on-highway tractors—(i)
Iran. Applications for all end-users in Iran
will generally be denied. Contract sanctity
date: August 28, 1991.

(i) Syria. Applications for military end-
users or for military end-uses in Syria will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Syria will be considered on a case-by-
case basis. Contract sanctity date: August 28,
1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Sudan will be considered on a case-
by-case basis. Contract sanctity date: Janu-
ary 19, 1996.

(8) Off-highway wheel tractors of carriage ca-
pacity 9t (10 tons) or more—(i) Iran. Applica-
tions for all end-users in Iran will generally
be denied. Contract sanctity date: October
22, 1987.

(i) Syria. Applications for military end-
users or for military end-uses in Syria will
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generally be denied. Applications for non-
military end-users or for non-military end-
uses in Syria will be considered on a case-by-
case basis. Contract sanctity date: August 28,
1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Sudan will be considered on a case-
by-case basis. Contract sanctity date: Janu-
ary 19, 1996.

(9) Large diesel engines (greater than 400
horsepower) and parts to power tank transport-
ers—(i) Iran. Applications for all end-users in
Iran will generally be denied. Contract sanc-
tity date: October 22, 1987.

(ii) Sudan. Applications for military end-
users or for military end-uses in Sudan will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Sudan will be considered on a case-
by-case basis. Contract sanctity date: Janu-
ary 19, 1996.

(10) Cryptographic, cryptoanalytic, and
cryptologic equipment—(i) Iran. Applications
for all end-users in Iran will generally be de-
nied.

(A) Contract sanctity date for military
end-users or end-uses of cryptographic,
cryptoanalytic, and cryptologic equipment
that was subject to national security con-
trols on October 22, 1987: see paragraph
(©)(1)(i) of this supplement.

(B) Contract sanctity date for all other
cryptographic, cryptoanalytic, and
cryptologic equipment for all end-users: Oc-
tober 22, 1987.

(ii) Syria. A license is required for all na-
tional security-controlled cryptographic,
cryptoanalytic, and cryptologic equipment
to all end-users. Applications for all end-
users in Syria will generally be denied. Con-
tract sanctity date for cryptographic,
cryptoanalytic, and cryptologic equipment
that was subject to national security con-
trols on August 28, 1991: see paragraph
(c)(1)(ii) of this supplement.

(iii) Sudan. Applications for all end-users
in Sudan of any such equipment will gen-
erally be denied. Contract sanctity date for
Sudan: January 19, 1996, unless a prior con-
tract sanctity date applies (e.g., items first
controlled to Sudan for foreign policy rea-
sons under EAA section 6(J) have a contract
sanctity date of December 28, 1993).

(11) Navigation, direction finding, and radar
equipment—(i) Iran. Applications for all end-
users in Iran will generally be denied.

(A) Contract sanctity date for military
end-users or end-uses of navigation, direc-
tion finding, and radar equipment that was
subject to national security controls on Au-
gust 28, 1991: see paragraph (c)(1)(i) of this
supplement.
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(B) Contract sanctity date for all other
navigation, direction finding, and radar
equipment for all end-users: October 22, 1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Syria will be con-
sidered on a case-by-case basis.

(A) Contract sanctity date for exports of
navigation, direction finding, and radar
equipment that was subject to national secu-
rity controls on August 28, 1991: see para-
graph (c)(1)(ii) of this supplement.

(B) Contract sanctity date for all other
navigation, direction finding, and radar
equipment: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Sudan will be considered on a case-
by-case basis. Contract sanctity date for
Sudan: January 19, 1996, unless a prior con-
tract sanctity date applies (e.g., items first
controlled to Sudan for foreign policy rea-
sons under EAA section 6(J) have a contract
sanctity date of December 28, 1993).

(12) Electronic test equipment—(i) Iran. Ap-
plications for all end-users in Iran will gen-
erally be denied.

(A) Contract sanctity date for military
end-users or end-uses of electronic test
equipment that was subject to national secu-
rity controls on October 22, 1987: see para-
graph (c)(1)(i) of this supplement.

(B) Contract sanctity date for all other
electronic test equipment for all end-users:
October 22, 1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Syria will be con-
sidered on a case-by-case basis.

(A) Contract sanctity date for electronic
test equipment that was subject to national
security controls on August 28, 1991: see
paragraph (c)(1)(ii) of this supplement.

(B) Contract sanctity date for all other
electronic test equipment: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(13) Mobile communications equipment—(i)
Iran. Applications for all end-users in Iran of
such equipment will generally be denied.
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(A) Contract sanctity date for military
end-users or end-uses of mobile communica-
tions equipment that was subject to national
security controls on October 22, 1987: see
paragraph (c)(1)(i) of this supplement.

(B) Contract sanctity date for all end-users
of all other mobile communications equip-
ment: October 22, 1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Syria will be con-
sidered on a case-by-case basis.

(A) Contract sanctity date for mobile com-
munications equipment that was subject to
national security controls on August 28, 1991:
see paragraph (c)(1)(ii) of this supplement.

(B) Contract sanctity date for exports of
all other mobile communications equipment:
August 28, 1991.

(iif) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(14) Acoustic underwater detection equip-
ment—(i) Iran. Applications for all end-users
in Iran of such equipment will generally be
denied.

(A) Contract sanctity date for military
end-users or end-uses of acoustic underwater
detection equipment that was subject to na-
tional security controls on October 22, 1987:
see paragraph (c)(1)(i) of this supplement.

(B) Contract sanctity date for all other
acoustic underwater detection equipment for
all end-users: October 22, 1987.

(ii) Syria. A license is required for acoustic
underwater detection equipment that was
subject to national security controls on Au-
gust 28, 1991, to all end-users. Applications
for military end-users or for military end-
uses in Syria will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Syria will be con-
sidered on a case-by-case basis. Contract
sanctity date for acoustic underwater detec-
tion equipment that was subject to national
security controls on August 28, 1991: see
paragraph (c)(1)(ii) of this supplement.

(iii) Sudan. Applications for military end-
users or for military end-uses to Sudan of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
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(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(15) Portable electric power generators—(i)
Iran. Applications for all end-users in Iran of
such equipment will generally be denied.
Contract sanctity date: October 22, 1987.

(ii) [Reserved]

(16) Vessels and boats, including inflatable
boats—(i) Iran. Applications for all end-users
in Iran of these items will generally be de-
nied.

(A) Contract sanctity date for military
end-users or end-uses of vessels and boats
that were subject to national security con-
trols on October 22, 1987: see paragraph
(c)(1)(i) of this supplement.

(B) Contract sanctity date for all other
vessels and boats for all end-users: October
22, 1987.

(ii) Syria. A license is required for national
security-controlled vessels and boats. Appli-
cations for military end-users or for military
end-uses in Syria of these items will gen-
erally be denied. Applications for non-mili-
tary end-users or for non-military end-uses
in Syria will be considered on a case-by-case
basis. Contract sanctity date for vessels and
boats that were subject to national security
controls on August 28, 1991: see paragraph
(c)(1)(ii) of this supplement.

(iif) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(17) Marine and submarine engines (outboard/
inboard, regardless of horsepower)—(i) Iran.
Applications for all end-users in Iran of these
items will generally be denied.

(A) Contract sanctity date for military
end-users or end-uses of marine and sub-
marine engines that were subject to national
security controls on October 22, 1987: See
paragraph (c)(1)(i) of this supplement.

(B) Contract sanctity date for outboard en-
gines of 45 HP or more for all end-users: Sep-
tember 28, 1984.

(C) Contract sanctity date for all other ma-
rine and submarine engines for all end-users:
October 22, 1987.

(ii) Syria. A license is required for all ma-
rine and submarine engines subject to na-
tional security controls to all end-users. Ap-
plications for military end-users or for mili-
tary end-uses in Syria of these items will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Syria will be considered on a case-by-
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case basis. Contract sanctity date for marine
and submarine engines that were subject to
national security controls on August 28, 1991:
See paragraph (c)(1)(ii) of this supplement.

(iif) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(18) Underwater photographic equipment—(i)
Iran. Applications for all end-users in Iran of
such equipment will generally be denied.

(A) Contract sanctity date for military
end-users or end-uses of underwater photo-
graphic equipment that was subject to na-
tional security controls on October 22, 1987:
See paragraph (c)(1)(i) of this supplement.

(B) Contract sanctity date for all other un-
derwater photographic equipment for all
end-users: October 22, 1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Syria will be con-
sidered on a case-by-case basis.

(A) Contract sanctity date for underwater
photographic equipment that was subject to
national security controls on August 28, 1991:
See paragraph (c)(1)(ii) of this supplement.

(B) Contract sanctity date for all other un-
derwater photographic equipment: August
28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(19) Submersible systems—(i) Iran. Applica-
tions for all end-users in Iran of such sys-
tems will generally be denied.

(A) Contract sanctity date for military
end-users or end-uses of submersible systems
that were subject to national security con-
trols on October 22, 1987: See paragraph
(©)(1)(i) of this supplement.

(B) Contract sanctity date for all other
submersible systems for all end-users: Octo-
ber 22, 1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such systems will generally be denied. Appli-
cations for non-military end-users or for
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non-military end-uses in Syria will be con-
sidered on a case-by-case basis.

(A) Contract sanctity date for submersible
systems that were subject to national secu-
rity controls on August 28, 1991: See para-
graph (c)(1)(ii) of this supplement.

(B) Contract sanctity date for all other
submersible systems: August 28, 1991.

(iif) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such systems will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(20) Scuba gear and related equipment—(i)
Iran. Applications for all end-users in Iran of
such equipment will generally be denied. No
contract sanctity is available for such items
to Iran.

(ii) Sudan. Applications for military end-
users and end-uses in Sudan of these items
will generally be denied. Applications for
non-military end-users or for non-military
end-uses in Sudan will be considered on a
case-by-case basis. Contract sanctity date:
January 19, 1996.

(21) Pressurized aircraft breathing equip-
ment—(i) Iran. Applications for all end-users
in Iran of such equipment will generally be
denied. Contract sanctity date: October 22,
1987.

(ii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date: January 19, 1996.

(22) Computer numerically controlled machine
tools—(i) Iran. Applications for all end-users
in Iran of these items will generally be de-
nied.

(A) Contract sanctity date for military
end-users and end-uses of computer numeri-
cally controlled machine tools that were
subject to national security controls on Au-
gust 28, 1991: See paragraph (c)(1)(i) of this
supplement.

(B) Contract sanctity dates for all other
computer numerically controlled machine
tools for all end-users: August 28, 1991.

(i) Syria. Applications for military end-
users or for military end-uses in Syria of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for computer
numerically controlled machine tools that
were subject to national security controls on
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August 28, 1991: See paragraph (c)(1)(ii) of
this supplement.

(B) Contract sanctity date for exports of
all other computer numerically controlled
machine tools: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(23) Vibration test equipment—(i) Iran. Appli-
cations for all end-users in lIran of such
equipment will generally be denied.

(A) Contract sanctity date for military
end-users and end-uses of vibration test
equipment that was subject to national secu-
rity controls on August 28, 1991: See para-
graph (c)(1)(i) of this supplement.

(B) Contract sanctity dates for all other vi-
bration test equipment for all end-users: Au-
gust 28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for vibration
test equipment that was subject to national
security controls on August 28, 1991: See
paragraph (c)(1)(ii) of this supplement.

(B) Contract sanctity date for exports of
all other vibration test equipment: August
28, 1991.

(iif) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(24) Digital computers with a CTP of 6 or
above, assemblies, related equipment, equipment
for development or production of magnetic and
optical storage equipment, and materials for
fabrication of head/disk assemblies—(i) Iran.
Applications for all end-users in Iran of these
items will generally be denied.

(A) Contract sanctity dates for military
end-users and end-uses of items that were
subject to national security controls on Au-
gust 28, 1991: See paragraph (c)(1)(i) of this
supplement.

(B) Contract sanctity date for all other
items for all end-users: August 28, 1991.
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(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity dates for items that
were subject to national security controls on
August 28, 1991: See paragraph (c)(1)(ii) of
this supplement.

(B) Contract sanctity date for all other
items: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(25) Telecommunications equipment—(i) A li-
cense is required for the following tele-
communications equipment:

(A) Radio relay systems or equipment op-
erating at a frequency equal to or greater
than 19.7 GHz or “‘spectral efficiency’ great-
er than 3 bit/s/Hz;

(B) Fiber optic systems or equipment oper-
ating at a wavelength greater than 1000 nm;

(C) “Telecommunications transmission
systems’ or equipment with a ‘‘digital trans-
fer rate” at the highest multiplex level ex-
ceeding 45 Mb/s.

(ii) Iran. Applications for all end-users in
Iran of such equipment will generally be de-
nied.

(A) Contract sanctity date for military
end-users and end-uses of telecommuni-
cations equipment that was subject to na-
tional security controls on August 28, 1991:
See paragraph (c)(1)(i) of this supplement.

(B) Contract sanctity dates for all other vi-
bration test equipment for all end-users: Au-
gust 28, 1991.

(iii) Syria. Applications for military end-
users or for military end-uses in Syria of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for exports of
telecommunications equipment that was
subject to national security controls on Au-
gust 28, 1991: See paragraph (c)(1)(ii) of this
supplement.

(B) Contract sanctity date for exports of
all other telecommunications equipment:
August 28, 1991.

(iv) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
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sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(26) Microprocessors operating at a clock
speed over 25 MHz—(i) Iran. Applications for
all end-users in Iran of these items will gen-
erally be denied.

(A) Contract sanctity date for military
end-users and end-uses of microprocessors
that were subject to national security con-
trols on August 28, 1991: See paragraph
(c)(1)(i) of this supplement.

(B) Contract sanctity dates for all other
microprocessors for all end-users: August 28,
1991.

(i) Syria. Applications for military end-
users or for military end-uses in Syria of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for microproc-
essors that were subject to national security
controls on August 28, 1991: See paragraph
(c)(1)(ii) of this supplement.

(B) Contract sanctity date for all other
microprocessors: August 28, 1991.

(iif) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(27) Semiconductor manufacturing equipment.
For lIran, Syria or Sudan, a license is re-
quired for all such equipment described in
ECCNs 3B001 and 3B991—(i) Iran. Applica-
tions for all end-users in Iran of such equip-
ment will generally be denied.

(A) Contract sanctity date for military
end-users and end-uses of semiconductor
manufacturing equipment that was subject
to national security controls on August 28,
1991: See paragraph (c)(1)(i) of this supple-
ment.

(B) Contract sanctity dates for all other
microprocessors for all end-users: August 28,
1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for such semi-
conductor manufacturing equipment that
was subject to national security controls on
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August 28, 1991: See paragraph (c)(1)(ii) of
this supplement.

(B) Contract sanctity date for all other
semiconductor manufacturing equipment:
August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(28) Software specially designed for the com-
puter-aided design and manufacture of inte-
grated circuits—(i) Iran. Applications for all
end-users in Iran of such software will gen-
erally be denied.

(A) Contract sanctity date for military
end-users and end-uses of such software that
was subject to national security controls on
August 28, 1991: See paragraph (c)(1)(i) of this
supplement.

(B) Contract sanctity dates for all other
such software for all end-users: August 28,
1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such software will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for such soft-
ware that was subject to national security
controls on August 28, 1991: See paragraph
(c)(1)(ii) of this supplement.

(B) Contract sanctity date for all other
such software: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such software will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(29) Packet switches. Equipment described
in ECCNs 5A001.c and 5A994—(i) Iran. Appli-
cations for all end-users in Iran of such
equipment will generally be denied.

(A) Contract sanctity date for military
end-users and end-uses in lIran of packet
switches that were subject to national secu-
rity controls on August 28, 1991: See para-
graph (c)(1)(i) of this supplement.

(B) Contract sanctity dates for all other
packet switches for all end-users: August 28,
1991.
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(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for packet
switches that were subject to national secu-
rity controls on August 28, 1991: See para-
graph (c)(1)(ii) of this supplement.

(B) Contract sanctity date for all other
packet switches: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(30) Specially designed software for air traffic
control applications that uses any digital signal
processing techniques for automatic target
tracking or that has a facility for electronic
tracking—(i) lIran. Applications for all end-
users in Iran of such software will generally
be denied.

(A) Contract sanctity date for military
end-users and end-uses of such software that
was subject to national security controls on
August 28, 1991: See paragraph (c)(1)(i) of this
supplement.

(B) Contract sanctity dates for all other
such software for all end-users: August 28,
1991.

(i) Syria. Applications for military end-
users or for military end-uses in Syria of
such software will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for such soft-
ware that was subject to national security
controls on August 28, 1991: See paragraph
(c)(1)(ii) of this supplement.

(B) Contract sanctity date for exports of
such software: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such software will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(31) Gravity meters having static accuracy of
less (better) than 100 microgal, or gravity meters
of the quartz element (worden) type—(i) Iran.
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Applications for all end-users in Iran of these
items will generally be denied.

(A) Contract sanctity date for military
end-users and end-uses of gravity meters
that were subject to national security con-
trols on August 28, 1991: See paragraph
(c)(1)(i) of this supplement.

(B) Contract sanctity dates for all other
such gravity meters for all end-users: August
28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for gravity me-
ters that were subject to national security
controls on August 28, 1991: See paragraph
(c)(1)(ii) of this supplement.

(B) Contract sanctity date for exports of
all other such gravity meters: August 28,
1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(32) Magnetometers with a sensitivity lower
(better) than 1.0 nt rms per square root Hertz—
(i) Iran. Applications for all end-users in Iran
of these items will generally be denied.

(A) Contract sanctity date for military
end-users and end-uses of such
magnetometers that were subject to national
security controls on August 28, 1991: See
paragraph (c)(1)(i) of this supplement.

(B) Contract sanctity dates for all other
such magnetometers for all end-users: Au-
gust 28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for such
magnetometers that were subject to national
security controls on August 28, 1991: See
paragraph (c)(1)(ii) of this supplement.

(B) Contract sanctity date for all other
such magnetometers: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
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(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(33) Fluorocarbon compounds described in
ECCN 1C994 for cooling fluids for radar—(i)
Iran. Applications for all end-users in Iran of
such compounds will generally be denied.

(A) Contract sanctity date for military
end-users and end-uses of such fluorocarbon
compounds that were subject to national se-
curity controls on August 28, 1991: See para-
graph (c)(1)(i) of this supplement.

(B) Contract sanctity dates for all other
such fluorocarbon compounds for all end-
users: August 28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such compounds will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for such fluoro-
carbon compounds that were subject to na-
tional security controls on August 28, 1991:
See paragraph (c)(1)(ii) of this supplement.

(B) Contract sanctity date for all other
such fluorocarbon compounds: August 28,
1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such compounds will generally be denied. Ap-
plications for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(34) High strength organic and inorganic fi-
bers (kevlar) described in ECCN 1C210—(i) Iran.
Applications for all end-users in Iran of such
fibers will generally be denied.

(A) Contract sanctity date for military
end-users and end-uses of high strength or-
ganic and inorganic fibers (kevlar) described
in 1C210 that were subject to national secu-
rity controls on August 28, 1991: See para-
graph (c)(1)(i) of this supplement.

(B) Contract sanctity dates for all other
high strength organic and inorganic fibers
(kevlar) described in 1C210 for all end-users:
August 28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
such fibers will generally be denied. Applica-
tions for non-military end-users or for non-
military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for high
strength organic and inorganic fibers
(kevlar) described in 1C210 that were subject
to national security controls on August 28,
1991: See paragraph (c)(1)(ii) of this supple-
ment.
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(B) Contract sanctity date for all other
high strength organic and inorganic fibers
(kevlar) described in 1C210: August 28, 1991.

(iif) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such fibers will generally be denied. Applica-
tions for non-military end-users or for non-
military end-uses in Sudan will be consid-
ered on a case-by-case basis. Contract sanc-
tity date for Sudan: January 19, 1996, unless
a prior contract sanctity date applies (e.g.,
items first controlled to Sudan for foreign
policy reasons under EAA section 6(j) have a
contract sanctity date of December 28, 1993).

(35) Machines described in ECCNs 2B003 and
2B993 for cutting gears up to 1.25 meters in di-
ameter—(i) Iran. Applications for all end-
users in Iran of these items will generally be
denied.

(A) Contract sanctity date for military
end-users and end-uses of such machines that
were subject to national security controls on
August 28, 1991: See paragraph (c)(1)(i) of this
supplement.

(B) Contract sanctity dates for all other
such machines for all end-users: August 28,
1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for machines
that were subject to national security con-
trols on August 28, 1991: See paragraph
(c)(1)(ii) of this supplement.

(B) Contract sanctity date for all other
machines: August 28, 1991.

(iif) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(36) Aircraft skin and spar milling machines—
(i) Iran. Applications for all end-users in Iran
of these items will generally be denied.

(A) Contract sanctity date for military
end-users and end-uses of aircraft skin and
spar milling machines that were subject to
national security controls on August 28, 1991:
See paragraph (c)(1)(i) of this supplement.

(B) Contract sanctity dates for all other
aircraft skin and spar milling machines to
all end-users: August 28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
these items will generally be denied. Appli-
cations for non-military end-users or for
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non-military end-uses will be considered on a
case-by-case basis.

(A) Contract sanctity date for aircraft skin
and spar milling machines that were subject
to national security controls on August 28,
1991: See paragraph (c)(1)(ii) of this supple-
ment.

(B) Contract sanctity date for all other air-
craft skin and spar milling machines: August
28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(37) Manual dimensional inspection machines
described in ECCN 2B992—(i) Iran. Applica-
tions for all end-users in Iran of these items
will generally be denied.

(A) Contract sanctity date for military
end-users or end-uses of manual dimensional
inspection machines that were subject to na-
tional security controls on August 28, 1991:
See paragraph (c)(1)(i) of this supplement.

(B) Contract sanctity date for all other
manual dimensional inspection machines for
all end-users: August 28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Syria will be con-
sidered on a case-by-case basis.

(A) Contract sanctity date for such manual
dimensional inspection machines that were
subject to national security controls on Au-
gust 28, 1991: See paragraph (c)(1)(ii) of this
supplement.

(B) Contract sanctity date for all other
such manual dimensional inspection ma-
chines: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(38) Robots capable of employing feedback in-
formation in real time processing to generate or
modify programs—(i) Iran. Applications for all
end-users in Iran of these items will gen-
erally be denied.

(A) Contract sanctity date for military
end-users or end-uses of such robots that
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were subject to national security controls on
August 28, 1991: See paragraph (c)(1)(i) of this
supplement.

(B) Contract sanctity date for all other
such robots: August 28, 1991.

(i) Syria. Applications for military end-
users or for military end-uses in Syria of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Syria will be con-
sidered on a case-by-case basis.

(A) Contract sanctity date for such robots
that were subject to national security con-
trols on August 28, 1991: See paragraph
(©)(1)(ii) of this supplement.

(B) Contract sanctity date for all other
such robots: August 28, 1991.

(iif) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied. Appli-
cations for non-military end-users or for
non-military end-uses in Sudan will be con-
sidered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996, un-
less a prior contract sanctity date applies
(e.g., items first controlled to Sudan for for-
eign policy reasons under EAA section 6(j)
have a contract sanctity date of December
28, 1993).

(39) Explosive device detectors—(i) lran. Ap-
plications for all end-users in Iran of these
items will generally be denied. Contract
sanctity date: January 19, 1996.

(ii) Syria. Applications for all end-users in
Syria of these items will generally be denied.
Contract sanctity date: January 19, 1996.

(iii) Sudan. Applications for all end-users
in Sudan of these items will generally be de-
nied. Contract sanctity date: January 19,
1996.

SUPPLEMENT NoO. 3 TO PART 742—HIGH
PERFORMANCE COMPUTERS; SAFE-
GUARD CONDITIONS AND RELATED IN-
FORMATION

This supplement sets forth the security
conditions and safeguard plans for the ex-
port, reexport, or in-country transfer of high
performance computers that may be imposed
by BXA to certain destinations. The licens-
ing policies for the export, reexport, or in-
country transfer of high performance com-
puters are set forth in §742.12 of this part.

(a) Safeguard conditions. Following inter-
agency review of the application, the Bureau
of Export Administration (BXA) will in-
struct the exporter to submit a safeguard
plan signed by the ultimate consignee and
certified by the export control authorities of
the importing country (see Certification by
export control authorities of importing country
in this supplement). The safeguard plan must
indicate that the ultimate consignee agrees
to implement those safeguards required by
the BXA as a condition of issuing the li-
cense. BXA will inform exporters concerning
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which of the following safeguards will be im-
posed as license conditions:

(1) The applicant will assume responsibil-
ity for providing adequate security against
physical diversion of the computer during
shipment (e.g., delivery by either attended or
monitored shipment, using the most secure
route possible—this precludes using the serv-
ices or facilities of any country in Computer
Tier 4).

(2) There will be no reexport or intra-coun-
try transfer of the computer without prior
written authorization from BXA.

(3) The computer systems will be used only
for those activities approved on the license
or reexport authorization.

(4) There will be no changes either in the
end-users or the end-uses indicated on the li-
cense without prior written authorization by
BXA.

(5) Only software that supports the ap-
proved end-uses will be shipped with the
computer system.

(6) The end-user will station security per-
sonnel at the computer using facility to en-
sure that the appropriate security measures
are implemented.

(7) The exporter will station representa-
tives at the computer using facility, or make
such individuals readily available, to guide
the security personnel in the implementa-
tion and operation of the security measures.

(8) The security personnel will undertake
the following measures under the guidance of
the exporter’s representatives:

(i) The physical security of the computer
using facility;

(ii) The establishment of a system to en-
sure the round-the-clock supervision of com-
puter security;

(iii) The inspection, if necessary, of any
program or software to be run on the com-
puter system in order to ensure that all
usage conforms to the conditions of the li-
cense;

(iv) The suspension, if necessary, of any
run in progress and the inspection of any
output generated by the computer to deter-
mine whether the program runs or output
conform with the conditions of the license;

(v) The inspection of usage logs daily to
ensure conformity with the conditions of the
license and the retention of records of these
logs for at least a year;

(vi) The determination of the acceptability
of computer users to ensure conformity with
the conditions of the license;

(vii) The immediate reporting of any secu-
rity breaches or suspected security breaches
to the government of the importing country
and to the exporter’s representatives;

(viii) The execution of the following key
tasks:

(A) Establishment of new accounts;

(B) Assignment of passwords;

(C) Random sampling of data;

(D) Generation of daily logs;
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(ix) The maintenance of the integrity and
security of tapes and data files containing
archived user files, log data, or system
backups.

(9) The exporter’s representatives will be
present when certain key functions are being
carried out (e.g., the establishment of new
accounts, the assignment of passwords, the
random sampling of data, the generating of
daily logs, the setting of limits to computer
resources available to users in the develop-
ment mode, the certification of programs for
conformity to the approved end-uses before
they are allowed to run in the production
mode, and the modification to previously
certified production programs).

(10) The security personnel and the export-
er’s representatives will provide monthly re-
ports on the usage of the computer system
and on the implementation of the safe-
guards.

(11) The computer system will be housed in
one secure building and protected against
theft and unauthorized entry at all times.

(12) Restricted nationals, i.e., nationals of
Computer Tier 4 countries, will not be al-
lowed access to computers:

(i) No physical or computational access to
computers may be granted to restricted na-
tionals without prior written authorization
from BXA, except that commercial con-
signees as described in this supplement are
prohibited only from giving such nationals
user-accessible programmability without
prior written authorization;

(ii) No passwords or IDs may be issued to
restricted nationals;

(iii) No work may be performed on the
computer on behalf of restricted nationals;
and

(iv) No conscious or direct ties may be es-
tablished to networks (including their sub-
scribers) operated by restricted nationals.

(13) Physical access to the computer, the
operator consoles, and sensitive storage
areas of the computer using facility will be
controlled by the security personnel, under
the guidance and monitoring of the export-
er’s representatives, and will be limited to
the fewest number of people needed to main-
tain and run the computer system.

(14) The computer will be equipped with
the necessary software to: Permit access to
authorized persons only, detect attempts to
gain unauthorized access, set and maintain
limits on usage, establish accountability for
usage, and generate logs and other records of
usage. This software will also maintain the
integrity of data and program files, the ac-
counting and audit system, the password or
computational access control system, and
the operating system itself.

(i) The operating system will be configured
so that all jobs can be designated and
tracked as either program development jobs
or as production jobs.
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(ii) In the program development mode,
users will be free, following verification that
their application conforms to the agreed
end-use, to create, edit, or modify programs,
to use utilities such as editors, debuggers, or
compilers and to verify program operation.
Programs in the development mode will be
subject to inspection as provided by para-
graph (a)(8)(iii) of this supplement.

(iif) In the production mode, users will
have access to the full range of computer re-
sources, but will be prohibited from modify-
ing any program or using utilities that could
modify any program. Before being allowed to
run in the production mode, a program will
have to be certified for conformity to ap-
proved end-uses by the security personnel
and the exporter’s representatives.

(iv) Programs certified for execution in the
production mode will be protected from un-
authorized modification by appropriate soft-
ware and physical security measures. Any
modifications to previously certified produc-
tion programs will be approved by the secu-
rity personnel under the guidance and mon-
itoring of the exporter’s representatives.

(v) The computer will be provided with ac-
counting and audit software to ensure that
detailed logs are maintained to record all
computer usage. A separate log of security-
related events will also be kept.

(vi) For each job executed in the produc-
tion mode, the operating system will record
execution characteristics in order to permit
generation of a statistical profile of the pro-
gram executed.

(15) The source code of the operating sys-
tem will be accessible only to the exporter’s
representatives. Only those individuals will
make changes in this source code.

(16) The security personnel, under the guid-
ance of the exporter’s representatives, will
change passwords for individuals frequently
and at unpredictable intervals.

(17) The security personnel, under the guid-
ance of the exporter’s representatives, will
have the right to deny passwords to anyone.
Passwords will be denied to anyone whose
activity does not conform to the conditions
of the license.

(18) Misuse of passwords by users will re-
sult in denial of further access to the com-
puter.

(19) The exporter’s representatives will in-
stall a strict password system and provide
guidance on its implementation.

(20) Only the exporter’s representatives
will be trained in making changes in the
password system and only they will make
such changes.

(21) No computer will be networked to
other computers outside the computer center
without prior authorization from BXA.

(22) Generally, remote terminals will not
be allowed outside the computer using facil-
ity without prior authorization by BXA. If
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remote terminals are specifically authorized
by the license:

(i) The terminals will have physical secu-
rity equivalent to the safeguards at the com-
puter using facility;

(ii) The terminals will be constrained to
minimal amounts of computer resources
(CPU time, memory access, humber of input-
output operations, and other resources);

(iii) The terminals will not be allowed di-
rect computational access to the computer
(i.e., the security personnel, under the guid-
ance of the exporter’s representatives, will
validate the password and identity of the
user of any remote terminals before any such
user is permitted to access the computer); all
terminals will be connected to the computer
system by a dedicated access line and a net-
work access controller.

(23) There will be no direct input to the
computer from remote terminals. Any data
originating from outside the computer using
facility, except for direct input from termi-
nals within the same compound as the com-
puter using facility, will first be processed
by a separate processor or network access
controller in order to permit examination of
the data prior to its entry into the computer.

(24) The exporter will perform all mainte-
nance of the computer system.

(25) Spare parts kept on site will be limited
to the minimum amount. Spares will be kept
in an area accessible only to the exporter’s
representatives. These representatives will
maintain a strict audit system to account
for all spare parts.

(26) No development or production tech-
nology on the computer system will be sent
with the computer to the ultimate con-
signee.

(27) The end-user must immediately report
any suspicions or facts concerning possible
violations of the safeguards to the exporter
and to the export control authorities of the
importing country.

(28) The exporter must immediately report
any information concerning possible viola-
tions of the safeguards to BXA. A violation
of the safeguards might constitute grounds
for suspension or termination of the license,
preventing the shipment of unshipped spare
parts, or the denial of additional licenses for
spare parts, etc.

(29) The end-user will be audited quarterly
by an independent consultant who has been
approved by the export control authorities of
the importing and exporting countries, but is
employed at the expense of the end-user. The
consultant will audit the computer usage
and the implementation of the safeguards.

(30) The installation and operation of the
computer will be coordinated and controlled
by the following management structure:

(i) Steering Committee. The Steering Com-
mittee will comprise nationals of the im-
porting country who will oversee the man-
agement and operation of the computer.
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(ii) Security Staff. The Security Staff will
be selected by the end-user or the govern-
ment of the importing country to ensure
that the required safeguards are imple-
mented. This staff will be responsible for
conducting an annual audit to evaluate
physical security, administrative proce-
dures, and technical controls.

(iii) Technical Consultative Committee. This
committee will comprise technical experts
from the importing country and the export-
ing company who will provide guidance in
operating and maintaining the computer. At
least one member of the committee will be
an employee of the exporter. The committee
will approve all accounts and maintain an
accurate list of all users. In addition, the
committee will advise the Steering Commit-
tee and the Security Staff concerning the se-
curity measures needed to ensure compli-
ance with the safeguards required by the li-
cense.

(31) An ultimate consignee who is a mul-
tiple-purpose end-user, such as a university,
will establish a peer review group comprising
experts who represent each department or
application area authorized for use on the
computer under the conditions of the license.
This group shall have the following respon-
sibilities:

(i) Review all requests for computer usage
and make recommendations concerning the
acceptability of all projects and users;

(ii) Submit these recommendations to the
Security Staff and Technical Consultative
Committee for review and approval (see
paragraph (a)(28) of this supplement);

(iii) Establish acceptable computer re-
source parameters for each project and re-
view the results to verify their conformity
with the authorized end-uses, restrictions,
and parameters; and

(iv) Prepare monthly reports that would
include a description of any runs exceeding
the established parameters and submit them
to the security staff.

(32) The end-user will also cooperate with
any post-shipment inquiries or inspections
by the U.S. Government or exporting com-
pany officials to verify the disposition and/or
use of the computer, including access to the
following:

(i) Usage logs, which should include, at a
minimum, computer users, dates, times of
use, and amount of system time used;

(ii) Computer access authorization logs,
which should include, at a minimum, com-
puter users, project names, and purpose of
projects.

(33) The end-user will also cooperate with
the U.S. Government or exporting company
officials concerning the physical inspection
of the computer using facility, on short no-
tice, at least once a year and will provide ac-
cess to all data relevant to computer usage.
This inspection will include:
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(i) Analyzing any programs or software run
on the computer to ensure that all usage
complies with the authorized end-uses on the
license. This will be done by examining user
files (e.g., source codes, machine codes,
input/output data) that are either on-line at
the time of the inspection or that have been
previously sampled and securely stored.

(ii) Checking current and archived usage
logs for conformity with the authorized end-
uses and the restrictions imposed by the li-
cense.

(iii) Verifying the acceptability of all com-
puter users in conformity with the author-
ized end-uses and the restrictions imposed by
the license.

(34) Usage requests that exceed the quan-
tity of monthly CPU time specified on the li-
cense shall not be approved without prior
written authorization from the BXA. Re-
quests for computational access approval
shall include a description of the intended
purpose for which access is sought.

(35) In addition to, or in lieu of, the normal
access by on-site exporting company staff or
its representatives, the company, when re-
quired by the exporting government, will
provide a separate remote electronic access
capability to the computer for the purposes
of maintenance, troubleshooting, inspection
of work in progress, and auditing of all work
performed on the computer. On-site and
central exporting company hardware and
software maintenance facilities, at the direc-
tion of the exporting company staff or its
representatives, to gather information such
as:

(i) Statistical profiles of production jobs;

(ii) Logs of jobs run in both production and
development mode;

(iii) Logs and reports of security related
events.

If such method is used, the remote mainte-
nance facilities will be considered part of the
operating system and protected accordingly,
and will be available only to exporting com-
pany operational staff or its representatives.
The maintenance hardware and software and
associated communication links will be pro-
tected to ensure the integrity and authentic-
ity of data and programs and to prevent tam-
pering with hardware.

(36) The export company staff or its rep-
resentatives will be required to provide per-
sonnel for a specified period of time at the
computer facility for management, oper-
ation, and safeguarding of the computer.

(b) Certification by export control authorities
of importing country. (1) The following im-
porting government certification may be re-
quired under §742.12 of this part:

This is to certify that (name of ultimate
consignee) has declared to (name of appro-
priate foreign government agency) that the
computer (model name) will be used only for
the purposes specified in the end-use state-
ment and that the ultimate consignee will
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establish and adhere to all the safeguard
conditions and perform all other undertak-
ings described in the end-use statement.

The (name of appropriate foreign government
agency) will advise the United States Gov-
ernment of any evidence that might reason-
ably indicate the existence of circumstances
(e.g., transfer of ownership) that could affect
the objectives of the security safeguard con-
ditions.

(2) Other importing government assurances
regarding prohibited activities may also be
required on a case-by-case basis.

(c) Commercial consignees. Exports or reex-
ports of computers that are solely dedicated
to the following non-scientific and non-tech-
nical commercial business uses will usually
be eligible for a reduced set of security safe-
guard conditions:

(1) Financial services (e.g., banking, secu-
rities and commodity exchanges);

(2) Insurance;

(3) Reservation systems;

(4) Point-of-sales systems;

(5) Mailing list maintenance for marketing
purposes;

(6) Inventory control for retail/wholesale
distribution.

SUPPLEMENT NoO. 4 TO PART 742—KEY
EscrRow OR KEY RECOVERY PRODUCTS
CRITERIA

Key Recovery Feature

(1) The key(s) or other material/informa-
tion required to decrypt ciphertext shall be
accessible through a key recovery feature.

(2) The product’s cryptographic functions
shall be inoperable until the key(s) or other
material/information required to decrypt
ciphertext is recoverable by government offi-
cials under proper legal authority and with-
out the cooperation or knowledge of the
user.

(3) The output of the product shall auto-
matically include, in an accessible format
and with a reasonable frequency, the iden-
tity of the key recovery agent(s) and infor-
mation sufficient for the key recovery
agent(s) to identify the key(s) or other mate-
rial/information required to decrypt the
ciphertext.

(4) The product’s key recovery functions
shall allow access to the key(s) or other ma-
terial/information needed to decrypt the
ciphertext regardless of whether the product
generated or received the ciphertext.

(5) The product’s key recovery functions
shall allow for the recovery of all required
decryption key(s) or other material/informa-
tion required to decrypt ciphertext during a
period of authorized access without requiring
repeated presentations of access authoriza-
tion to the key recovery agent(s).
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Interoperability Feature

(6) The product’s cryptographic functions
may interoperate with:

(i) Other key recovery products that meet
these criteria, and shall not interoperate
with products whose key recovery feature
has been altered, bypassed, disabled, or oth-
erwise rendered inoperative; and

(ii) Non-key recovery products only when
the key recovery product permits access to
the key(s) or other material/information
needed to decrypt ciphertext generated or re-
ceived (i.e., one direction at a minimum) by
the key recovery product.

Design, Implementation and Operational
Assurance

(7) The product shall be resistant to efforts
to disable or circumvent the attributes de-
scribed in criteria one through six.

(8) The product’s cryptographic function’s
key(s) or other material/information re-
quired to decrypt ciphertext shall be
escrowed with a key recovery agent(s) (who
may be a key recovery agent(s) internal to
the user’s organization) acceptable to BXA,
pursuant to the criteria in Supplement No. 5
to part 742. Since the establishment of a key
management infrastructure and key recov-
ery agents may take some time, BXA will,
while the infrastructure is being built, con-
sider exports of key recovery encryption
products which facilitate establishment of
the key management infrastructure before a
key recovery agent is named.

Exporters of products described in this
Supplement No. 4 to part 742 are required to
furnish the name of an agent by December
31, 1998.

[61 FR 68582, Dec. 30, 1996]

SUPPLEMENT NoO. 5 TO PART 742—KEY
EscrRow OR KEY RECOVERY AGENT CRI-
TERIA, SECURITY POLICIES, AND KEY
EscrRow OR KEY RECOVERY PROCE-
DURES

KEY ESCROW OR KEY RECOVERY AGENT RE-
QUIREMENTS; SECURITY PoLICIES; KEY Es-
CROW OR KEY RECOVERY PROCEDURES

This supplement sets forth criteria that
the Department of Commerce will use to ap-
prove key recovery agents to support ap-
proval of the export or reexport of key recov-
ery encryption items controlled for El rea-
sons under ECCNs 5A002 and 5D002. Any ar-
rangements between the exporter or re-
exporter and the key recovery agent must
reflect the provisions contained in this sup-
plement in a manner satisfactory to BXA, in
conjunction with other agencies. This sup-
plement outlines the criteria for employing
key recovery agent personnel for key recov-
ery procedures. An applicant for eligibility
to export or reexport key recovery items
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shall provide, or cause the proposed key re-
covery agent to provide, to BXA sufficient
information concerning any proposed key re-
covery agent arrangements to permit BXA'’s
evaluation of the key recovery agent’s secu-
rity policies, key recovery procedures, and
suitability and trustworthiness to maintain
the confidentiality of the key(s) or other ma-
terial/information required to decrypt
ciphertext. The key recovery agent, who
must be approved by BXA, may be the appli-
cant for the classification request. When
there is no key recovery agent involved, or
the customer will self-escrow abroad, with or
without a legal obligation to the exporter,
the customer must be approved by BXA.
BXA retains the right, in addition to any
other remedies, to revoke eligibility for Li-
cense Exception KMI if BXA determines that
a key recovery agent no longer meets these
criteria. The requirements related to the
suitability and trustworthiness, security
policies, and key recovery procedures of the
key recovery agent shall be made terms and
conditions of the License Exception for key
recovery items. BXA shall require the key
recovery agent to provide a representation
that it will comply with such terms and con-
ditions.

NoOTE: Use of key recovery agents located
outside the U.S. is permitted if acceptable to
BXA in consultation with the host govern-
ment, as appropriate.

1. Key Recovery Agent Requirements

(1)(a) A key recovery agent must identify
by name, date and place of birth, and social
security number, individual(s) who:

(i) Is/are directly involved in the escrowing
of key(s) or other material/information re-
quired to decrypt ciphertext; or

(ii) Have access to key(s) or other mate-
rial/information required to decrypt
ciphertext, or

(iii) Have access to information concerning
requests for key(s) or other material/infor-
mation required to decrypt ciphertext; or

(iv) Respond to requests for key(s) or other
material/information required to decrypt
ciphertext; or

(v) Is/lare in control of the key recovery
agent and have access or authority to obtain
key(s) or other material/information re-
quired to decrypt ciphertext, and

(b) Must certify that such individual(s)
meet the requirements of the following para-
graphs (b)(i) or (b)(ii). BXA reserves the right
to determine at any time the suitability and
trustworthiness of such individual(s). Evi-
dence of an individual’s suitability and
trustworthiness shall include:

(i) Information indicating that the individ-
ual(s):

(A) Has no criminal convictions of any
kind or pending criminal charges of any
Kind;
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(B) Has not breached fiduciary responsibil-
ities (e.g., has not violated any surety or per-
formance bonds); and

(C) Has favorable results of a credit check;
or,

(ii) Information that the individual(s) has
an active U.S. government security clear-
ance of Secret or higher issued or updated
within the last five years.

(2) The key recovery agent shall timely
disclose to BXA when an individual no
longer meets the requirements of paragraphs
1.(2)(b)(i) or (ii).

(3) A key recovery agent must, to remain
eligible for License Exception KMI, identify
to BXA by name, date and place of birth, and
social security number any new individual(s)
who will assume the responsibilities set
forth in paragraph 1.(1)(a) of this supple-
ment. Before that individual(s) assumes such
responsibilities, the key recovery agent must
certify to BXA that the individual(s) meets
the criteria set forth in subparagraphs
1.(1)(b)(i) or (b)(ii) of this supplement. BXA
reserves the right to determine at any time
the suitability and trustworthiness of such
personnel.

(4) If ownership or control of a key recov-
ery agent is transferred, no export may take
place under previously issued approvals until
the successor key recovery agent complies
with the criteria of this supplement.

(5) Key recovery agents shall submit suit-
able evidence of the key recovery agent’s
corporate viability and financial responsibil-
ity (e.g., a certificate of good standing from
the state of incorporation, credit reports,
and errors/omissions insurance).

(6) Key recovery agents shall disclose to
BXA any of the following which have oc-
curred within the ten years prior to the ap-
plication:

(a) Federal or state felony convictions of
the business;

(b) Material adverse civil fraud judgments
or settlements; and

(c) Debarments from federal, state, or local
government contracting.

The applicant shall also timely disclose to
BXA the occurrence of any of the foregoing
during the use of License Exception KMI.

(7) Key recovery agent(s) shall designate
an individual(s) to be the security and oper-
ations officer(s).

(8) A key recovery agent may be internal
to a user’s organization and may consist of
one or more individuals. BXA may approve
such key recovery agents if sufficient infor-
mation is provided to demonstrate that ap-
propriate safeguards will be employed in
handling key recovery requests from govern-
ment entities. These safeguards should en-
sure: the key recovery agent’s structural
independence from the rest of the organiza-
tion; security; and confidentiality.
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I1. Security Policies

(1) Key recovery agents must implement
security policies that assure the confiden-
tiality, integrity, and availability of the
key(s) or other material/information re-
quired for decryption of the ciphertext.

(a) Procedures to assure confidentiality
shall include:

(i) Encrypting all key(s) or other material/
information required to decrypt ciphertext
while in storage, transmission, or transfer;
or

(ii) Applying reasonable measures to limit
access to the database (e.g. using keyed or
combination locks on the entrances to es-
crow facilities and limiting the personnel
with knowledge of or access to the keys/com-
binations).

(b) Procedures to assure the integrity of
the database (i.e. assuring the key(s) and
other material/information required to
decrypt ciphertext are protected against un-
authorized changes) shall include the use of
access controls such as database password
controls, digital signatures, system auditing,
and physical access restrictions.

(c) Procedures to assure the availability of
the database (i.e. assuring that key(s) and
other material/information required to
decrypt ciphertext are retrievable at any
time) shall include system redundance, phys-
ical security, and the use of cryptography to
control access.

(2) Policies and procedures shall be de-
signed and operated so that a failure by a
single person, procedure, or mechanism does
not compromise the confidentiality, integ-
rity and availability of key(s)or other mate-
rial/information required to decrypt
ciphertext. Security policies and procedures
may include, but are not limited to, multi-
person control of access to recoverable keys,
split keys, and back-up capabilities.

(3) Key recovery agents shall implement
policies that protect against unauthorized
disclosure of information regarding whose
encryption material is stored, the fact that
key(s) or other material/information re-
quired to decrypt ciphertext was requested
or provided, and the identity of a requester.
Procedures to assure the confidentiality of
this information shall include those de-
scribed in paragraph 1l1.(1)(a) of this supple-
ment.

(4) Key recovery agents shall provide to
BXA prompt notice of a compromise of a se-
curity policy or of the confidentiality of
key(s) or other material/information re-
quired to decrypt ciphertext.

111. Key Recovery Procedures

(1) Key recovery agents shall maintain the
ability to make the key(s) or other material/
information required to decrypt ciphertext
available until notified otherwise by BXA.
Key recovery agents shall make requested
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key(s) or other material/information re-
quired to decrypt ciphertext available, to the
extent required by the request, within two
hours from the time they receive a request
from a government agency acting under ap-
propriate legal authority.

(2) Key recovery agents shall maintain
data regarding key recovery requests re-
ceived, release of key(s) or other material/in-
formation required to decrypt ciphertext,
database changes, system administration ac-
cess, and dates of such events for purposes of
audits by BXA.

(3) The key recovery agent must transfer
all key recovery equipment, key(s) and/or
other material/information required to
decrypt ciphertext, key recovery database,
and all administrative information nec-
essary to its key recovery operations to an-
other key recovery agent approved by BXA
in the event that:

(a) The key recovery agent dissolves or
otherwise terminates escrowing operations,
or

(b) BXA determines that there is a risk of
such dissolution or termination, or

(c) BXA determines that the key recovery
agent is no longer suitable or trustworthy.

[61 FR 68582, Dec. 30, 1996]

SUPPLEMENT NO. 6 TO PART 742—GUIDE-
LINES FOR SUBMITTING A CLASSIFICA-
TION REQUEST FOR A MASS MARKET
SOFTWARE PRODUCT THAT CONTAINS
ENCRYPTION

Classification requests for release of cer-
tain mass market encryption software from
El controls must be submitted on Form
BXA-748P, in accordance with §748.3 of the
EAR. To expedite review of the request,
clearly mark the envelope ‘“‘Attn.: Mass Mar-
ket Encryption Software Classification Re-
quest”. In Block 9: Special Purpose of the
Form BXA-748P, you must insert the phrase
““Mass Market Encryption Software. Failure
to insert this phrase will delay processing. In
addition, the Bureau of Export Administra-
tion recommends that such requests be deliv-
ered via courier service to: Bureau of Export
Administration, Office of Exporter Services,
Room 2705, 14th Street and Pennsylvania
Ave., N.W., Washington, D.C. 20230.

(a) Requests for mass market encryption
software that meet the criteria in paragraph
(a)(2) of this supplement will be processed in
seven (7) working days from receipt of a
properly completed request. Those requests
for mass market encryption software that
meet the criteria of paragraph (a)(1) of this
supplement only will be processed in fifteen
(15) working days from receipt of a properly
completed request. When additional informa-
tion is requested, the request will be proc-
essed within 15 working days of the receipt
of the requested information.
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(1) A mass market software product that
meets all the criteria established in this
paragraph will be processed in fifteen (15)
working days from receipt of the properly
completed request:

(i) The commodity must be mass market
software. Mass market software is computer
software that is available to the public via
sales from stock at retail selling points by
means of over-the-counter transactions, mail
order transactions, or telephone call trans-
actions;

(ii) The software must be designed for in-
stallation by the user without further sub-
stantial support by the supplier. Substantial
support does not include telephone (voice
only) help line services for installation or
basic operation, or basic operation training
provided by the supplier; and

(iii) The software includes encryption for
data confidentiality.

(2) A mass market software product that
meets all the criteria established in this
paragraph will be processed in seven working
days from receipt of the properly completed
request:

(i) The software meets all the criteria es-
tablished in paragraph (a)(1) (i) through (iii)
of this supplement;

(ii) The data encryption algorithm must be
RC4 and/or RC2 with a key space no longer
than 40 bits. The RC4 and RC2 algorithms are
proprietary to RSA Data Security, Inc. To
ensure that the subject software is properly
licensed and correctly implemented, contact
RSA Data Security, (415) 595-8782;

(iii) If both RC4 and RC2 are used in the
same software, their functionality must be
separate. That is, no data can be operated se-
quentially on by both routines or multiply
by either routine;

(iv) The software must not allow the alter-
ation of the data encryption mechanism and
its associated key spaces by the user or any
other program;

(v) The key exchange
encryption must be:

(A) A public key algorithm with a key
space less than or equal to a 512 bit modulus
and/or;

(B) A symmetrical algorithm with a key
space less than or equal to 64 bits; and

(vi) The software must not allow the alter-
ation of the key management mechanism
and its associated key space by the user or
any other program.

(b) Instructions for the preparation and
submission of a classification request that is
eligible for seven day handling are as fol-
lows:

(1) If the software product meets the cri-
teria in paragraph (a)(2) of this supplement,
you must call the Department of Commerce
on (202) 482-0092 to obtain a test vector. This
test vector must be used in the classification
process to confirm that the software has

used in data
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properly implemented the
encryption algorithms.

(2) Upon receipt of the test vector, the ap-
plicant must encrypt the test plain text
input provided using the commodity’s
encryption routine (RC2 and/or RC4) with the
given key value. The applicant should not
pre-process the test vector by any compres-
sion or any other routine that changes its
format. Place the resultant test cipher text
output in hexadecimal format on an attach-
ment to form BXA-748P.

(3) You must provide the following infor-
mation in a cover letter to the classification
request:

(i) Clearly state at the top of the page
““Mass Market Encryption Software—7 Day
Expedited Review Requested’’;

(ii) State that you have reviewed and de-
termined that the software subject to the
classification request meets the criteria of
paragraph (a)(2) of this supplement;

(iii) State the name of the single software
product being submitted for review. A sepa-
rate classification request is required for
each product;

(iv) State how the software has been writ-
ten to preclude user modification of the
encryption algorithm, key management
mechanism, and key space;

(v) Provide the following information for
the software product:

(A) Whether the software uses the RC2 and/
or the RC4 algorithm and how the algo-
rithm(s) is used. If both of these algorithms
are used in the same product, also state how
the functionality of each is separated to as-
sure that no data is operated on by both al-
gorithms;

(B) Pre-processing information of plain
text data before encryption (e.g. the addition
of clear text header information or compres-
sion of the data);

(C) Post-processing information of cipher
text data after encryption (e.g. the addition
of clear text header information or
packetization of the encrypted data);

(D) Whether a public key algorithm or a
symmetric key algorithm is used to encrypt
keys and the applicable key space;

(E) For classification requests regarding
source code:

(1) Reference the applicable executable
product that has already received a one-time
review;

(2) Include whether the source code has
been modified by deleting the encryption al-
gorithm, its associated key management
routine(s), and all calls to the algorithm
from the source code, or by providing the
encryption algorithm and associated key
management routine(s) in object code with
all calls to the algorithm hidden. You must
provide the technical details on how you
have modified the source code;

(3) Include a copy of the sections of the
source code that contain the encryption al-

approved
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gorithm, key management routines, and
their related calls; and

(F) Provide any additional information
which you believe would assist in the review
process.

(c) Instructions for the preparation and
submission of a classification request that is
eligible for 15 day handling are as follows:

(1) If the software product meets only the
criteria in paragraph (a)(1) of this supple-
ment, you must prepare a classification re-
quest. Send the original to the Bureau of Ex-
port Administration. Send a copy by Express
Mail to:

Attn.: 15 day Encryption Request Coordina-
tor P.O. Box 246 Annapolis Junction, MD
20701-0246.

(2) You must provide the following infor-
mation in a cover letter to the classification
request:

(i) Clearly state at the top of the page
““Mass Market Software and Encryption—15
Day Expedited Review Requested’’;

(ii) State that you have reviewed and de-
termined that the software subject of the
classification request, meets the criteria of
paragraph (a)(1) of this supplement;

(iii) State the name of the single software
product being submitted for review. A sepa-
rate classification request is required for
each product;

(iv) State that a duplicate copy, in accord-
ance with paragraph (c)(1) of this supple-
ment, has been sent to the 15 day Encryption
Request Coordinator; and

(v) Ensure that the information provided
includes brochures or other documentation
or specifications relating to the software, as
well as any additional information which
you believe would assist in the review proc-
ess.

(3) Contact the Bureau of Export Adminis-
tration on (202) 482-0092 prior to submission
of the classification to facilitate the submis-
sion of proper documentation.

[61 FR 68583, Dec. 30, 1996]

SUPPLEMENT NO. 7 TO PART 742—REVIEW
CRITERIA FOR EXPORTER KEY ESCROW
OR KEY RECOVERY DEVELOPMENT
PLANS

Exporter Key Recovery Plan

(1) Export of 56-bit digital encryption
standard (DES) or equivalent strength
encryption products, without key recovery,
will be permitted, in exchange for specific
commitments to key recovery products and
services and a key management infrastruc-
ture. After a one-time review of the strength
of the product, the 56-bit DES or equivalent
strength products will be eligible for export
License Exception KMI, provided that the
exporter submits an acceptable plan.
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(2) Acceptable plans include: export li-
censes issued for, and demonstrations of, key
recovery products to appropriate U.S. agen-
cies; plans describing products under devel-
opment with key recovery features (see para-
graph (3) of this supplement), and for dis-
tributors, a plan describing intentions to
offer for distribution key recovery products.

(3) Following are topical areas to include
in the plan, which should be submitted to
the Department of Commerce, Bureau of Ex-
port Administration, in the form of a letter
from senior corporate management:

(i) Steps the applicant has taken or will
take (depending on its line of business) to de-
velop, produce, distribute, market, and/or
transition to encryption products with key
recovery features. The plan should include
benchmarks and milestones for incorporat-
ing key recovery features into products and
services, and for the supporting key manage-
ment infrastructure, including key recovery
agent(s); and

(ii) Provision, at the applicant’s discretion,
of other information to indicate commit-
ment to the development of a key manage-
ment infrastructure, such as participation in
U.S. Government pilot programs, current
key recovery products or services provided,
role in NIST’s Technical Advisory Commit-
tee on a Key Management Infrastructure,
participation in other encryption policy
committees or groups, or other support for
the key management infrastructure.

(4) Renewal of License Exception KMI
must be sought by sending a letter to BXA
every six months reporting progress in meet-
ing milestones set forth in the exporter’s
plan for key recovery products and services.

[61 FR 68584, Dec. 30, 1996]

PART 744—CONTROL POLICY: END-
USER AND END-USE BASED

Sec.

744.1 General provisions.

744.2 Restrictions on certain nuclear end-
uses.

744.3 Restrictions on certain missile end-
uses.

744.4 Restrictions on certain chemical and
biological weapons end-uses.

744.5 Restrictions on certain maritime nu-
clear propulsion end-uses.

744.6 Restrictions on certain activities of
U.S. persons.

744.7 Restrictions on certain exports to and
for the use of certain foreign vessels or
aircraft.

744.8 Restrictions on certain exports to all
countries for Libyan aircraft.

744.9 Restrictions on technical
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SUPPLEMENT NoO. 1 TO PART 744—MISSILE
TECHNOLOGY PROJECTS

SUPPLEMENT NO. 2 TO PART 744 [Reserved]

SUPPLEMENT NoO. 3 TOo PART 744—Countries
Not Subject to Certain Nuclear End-Use
Restrictions in §744.2(a)

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.; 42
U.S.C. 2139a; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181, 3
CFR, 1993 Comp., p. 608; E.O. 12924, 59 FR
43437, 3 CFR, 1994 Comp., p. 917; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; Notice of
August 15, 1995 (60 FR 42767, August 17, 1995);
and Notice of August 14, 1996 (61 FR 42527).

SOURCE: 61 FR 12802, Mar. 25, 1996, unless
otherwise noted.

§744.1 General provisions.

(a) Introduction. In this part, ref-
erences to the EAR are references to 15
CFR chapter VII, subchapter C. This
part contains prohibitions against ex-
ports, reexports, and selected transfers
to certain end-users and end-uses as in-
troduced under General Prohibition
Four (Denial Orders) and prohibitions
against exports or reexports to certain
end-uses as introduced, under General
Prohibition Five (End-use/End-users).
Sections 744.2, 744.3, 744.4, and 744.5 pro-
hibit exports and reexports of items
subject to the EAR to defined nuclear,
missile, chemical and biological weap-
ons, and nuclear maritime end-uses.
Section 744.6 prohibits certain activi-
ties by U.S. persons in support of cer-
tain nuclear, missile, chemical, or bio-
logical end-uses regardless of whether
that support involves the export or re-
export of items subject to the EAR.
Sections 744.7 and 744.8 prohibit exports
and reexports of certain items for cer-
tain aircraft and vessels. In addition,
these sections include license review
standards for export license applica-
tions submitted as required by these
sections. It should also be noted that
part 764 of the EAR prohibits exports,
reexports and certain in-country trans-
fers of items subject to the EAR to de-
nied parties.

(b) Steps. The following are steps you
should follow in using the provisions of
this part:

(1) Review end-use and end-user prohi-
bitions. First, review each end-use and
end-user prohibition described in this
part to learn the scope of these prohibi-
tions.
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(2) Determine applicability. Second, de-
termine whether any of the end-use
and end-user prohibitions described in
this part are applicable to your
planned export, reexport, or other ac-
tivity. See Supplement No. 1 to part
732 for guidance.

§744.2 Restrictions on certain nuclear
end-uses.

(a) General prohibition. In addition to
the license requirements for items
specified on the CCL, you may not ex-
port or reexport to any destination,
other than countries in the Supple-
ment No. 3 to this part, any item sub-
ject to the EAR without a license if at
the time of the export or reexport you
know! the item will be used directly or
indirectly in any one or more of the
following activities described in para-
graphs (a)(1), (a)(2), and (a)(3) of this
section:

(1) Nuclear explosive activities. Nuclear
explosive activities, including research
on or development, design, manufac-
ture, construction, testing or mainte-
nance of any nuclear explosive device,
or components or subsystems of such a
device.23

1 Part 772 of the EAR defines ‘‘knowledge”
for all of the EAR except part 760, Restric-
tive Trade Practices and Boycotts. The defi-
nition, which includes variants such as
“know’ and ‘“‘reason to know’’, encompasses
more than positive knowledge. Thus, the use
of “know” in this section in place of the
former wording ‘“‘know or have reason to
know’’ does not lessen or otherwise change
the responsibilities of persons subject to the
EAR.

2Nuclear explosive devices and any article,
material, equipment, or device specifically
designed or specially modified for use in the
design, development, or fabrication of nu-
clear weapons or nuclear explosive devices
are subject to export licensing or other re-
quirements of the Office of Defense Trade
Controls, U.S. Department of State, or the
licensing or other restrictions specified in
the Atomic Energy Act of 1954, as amended.
Similarly, items specifically designed or spe-
cifically modified for use in devising, carry-
ing out, or evaluating nuclear weapons tests
or nuclear explosions (except such items as
are in normal commercial use for other pur-
poses) are subject to the same requirements.

3Also see §§744.5 and 748.4 of the EAR for
special provisions relating to technical data
for maritime nuclear propulsion plants and
other commodities.

15 CFR Ch. VII (1-1-97 Edition)

(2) Unsafeguarded nuclear activities.
Activities including research on, or de-
velopment, design, manufacture, con-
struction, operation, or maintenance of
any nuclear reactor, critical facility,
facility for the fabrication of nuclear
fuel, facility for the conversion of nu-
clear material from one chemical form
to another, or separate storage instal-
lation, where there is no obligation to
accept International Atomic Energy
Agency (IAEA) safeguards at the rel-
evant facility or installation when it
contains any source or special fission-
able material (regardless of whether or
not it contains such material at the
time of export), or where any such obli-
gation is not met.

(3) Safeguarded and unsafeguarded nu-
clear activities. Safeguarded and
unsafeguarded nuclear fuel cycle ac-
tivities, including research on or devel-
opment, design, manufacture, con-
struction, operation or maintenance of
any of the following facilities, or com-
ponents for such facilities: 4

(i) Facilities for the chemical proc-
essing of irradiated special nuclear or
source material;

(if) Facilities for the production of
heavy water;

(iii) Facilities for the separation of
isotopes of source and special nuclear
material; or

(iv) Facilities for the fabrication of
nuclear reactor fuel containing pluto-
nium.

(b) Additional prohibition on exporters
or reexporters informed by BXA. BXA
may inform an exporter or reexporter,
either individually by specific notice or
through amendment to the EAR, that a
license is required for export or reex-
port of specified items to specified end-
users, because BXA has determined
that there is an unacceptable risk of
use in, or diversion to, any of the ac-
tivities described in paragraph (a) of
this section. Specific notice is to be
given only by, or at the direction of,
the Deputy Assistant Secretary for Ex-
port Administration. When such notice
is provided orally, it will be followed

4 Such activities may also require a spe-

cific authorization from the Secretary of En-
ergy pursuant to §57.b.(2) of the Atomic En-
ergy Act of 1954, as amended, as implemented
by the Department of Energy’s regulations
published in 10 CFR 810.
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by a written notice within two working
days signed by the Deputy Assistant
Secretary for Export Administration.
The absence of any such notification
does not excuse the exporter or re-
exporter from compliance with the li-
cense requirements of paragraph (a) of
this section.

(c) Exceptions. Despite the prohibi-
tions described in paragraphs (a) and
(b) of this section, you may export
technology subject to the EAR under
the operation technology and software
or sales technology and software provi-
sions of License Exception TSU (see
§740.12 (a) and (b)), but only to and for
use in countries listed in Country
Group A:1 (see Supplement No. 1 to
part 740 of the EAR), Iceland and New
Zealand. Notwithstanding the provi-
sions of part 740 of the EAR, the provi-
sions of §740.12 (a) and (b) will only
overcome general prohibition five for
countries listed in Country Group A:l,
Iceland and New Zealand.

(d) License review standards. The fol-
lowing factors are among those used by
the United States to determine wheth-
er to grant or deny license applications
required under this section:

(1) Whether the commodities, soft-
ware, or technology to be transferred
are appropriate for the stated end-use
and whether that stated end-use is ap-
propriate for the end-user;

(2) The significance for nuclear pur-
poses of the particular commodity,
software, or technology;

(3) Whether the commodities, soft-
ware, or technology to be exported are
to be used in research on or for the de-
velopment, design, manufacture, con-
struction, operation, or maintenance of
any reprocessing or enrichment facil-
ity;

(4) The types of assurances or guar-
antees given against use for nuclear ex-
plosive purposes or proliferation in the
particular case;

(5) Whether the end-user has been en-
gaged in clandestine or illegal procure-
ment activities;

(6) Whether an application for a li-
cense to export to the end-user has pre-
viously been denied, or whether the
end-use has previously diverted items
received under a license, License Ex-
ception, or NLR to unauthorized ac-
tivities;

§744.3

(7) Whether the export would present
an unacceptable risk of diversion to a
nuclear explosive activity or
unsafeguarded nuclear fuel-cycle activ-
ity described in §744.2 of this part; and

(8) The nonproliferation credentials
of the importing country, based on con-
sideration of the following factors:

(i) Whether the importing country is
a party to the Nuclear Non-Prolifera-
tion Treaty (NPT) or to the Treaty for
the Prohibition of Nuclear Weapons in
Latin America (Treaty of Tlatelolco)
(see Supplement No. 2 to part 742 of the
EAR), or to a similar international le-
gally-binding nuclear nonproliferation
agreement;

(ii) Whether the importing country
has all of its nuclear activities, facili-
ties or installations that are oper-
ational, being designed, or under con-
struction, under International Atomic
Energy Agency (IAEA) safeguards or
equivalent full scope safeguards;

(iii) Whether there is an agreement
for cooperation in the civil uses of
atomic energy between the U.S. and
the importing country;

(iv) Whether the actions, statements,
and policies of the government of the
importing country are in support of nu-
clear nonproliferation and whether
that government is in compliance with
its international obligations in the
field of nonproliferation;

(v) The degree to which the govern-
ment of the importing country cooper-
ates in nonproliferation policy gen-
erally (e.g., willingness to consult on
international nonproliferation issues);

(vi) Intelligence data on the import-
ing country’s nuclear intentions and
activities.

[61 FR 12802, Mar. 25, 1996, as amended at 61
FR 64284, Dec. 4, 1996]

§744.3 Restrictions on certain missile
end-uses.

(a) General prohibition. In addition to
the license requirements for items
specified on the CCL, you may not ex-
port or reexport an item subject to the
EAR to any destination, including Can-
ada, without a license if at the time of
the export or reexport you know the
item:

(1) Is destined to or for a project list-
ed in the footnote to Country Group
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D:4 (see Supplement No. 1 to part 740 of
the EAR); or

(2) Will be used in the design, devel-
opment, production or use of missiles
in or by a country listed in Country
Group D:4, whether or not that use in-
volves a listed project.

(b) Additional prohibition on exporters
informed by BXA. BXA may inform the
exporter or reexporter, either individ-
ually by specific notice or through
amendment to the EAR, that a license
is required for a specific export or reex-
port, or for exports or reexports of
specified items to a certain end-user,
because there is an unacceptable risk
of use in or diversion to activities de-
scribed in paragraph (a) of this section,
anywhere in the world. Specific notice
is to be given only by, or at the direc-
tion of, the Deputy Assistant Secretary
for Export Administration. When such
notice is provided orally, it will be fol-
lowed by a written notice within two
working days signed by the Deputy As-
sistant Secretary for Export Adminis-
tration. However, the absence of any
such notification does not excuse the
exporter from compliance with the li-
cense requirements of paragraph (a) of
this section. An illustrative list of
projects is included in a footnote to
Country Group D:4. Exporters and re-
exporters are deemed to have been in-
formed that an individual license is re-
quired to export or reexport to these
projects. Exporters should be aware
that the list of projects in Country
Group D:4 is not comprehensive; extra
caution should be exercised when mak-
ing any shipments to a country listed
in Country Group D:4.

(c) Exceptions. No License Exceptions
apply to the prohibitions described in
paragraph (a) and (b) of this section.

(d) License review standards for certain
missile end-uses. (1) Applications to ex-
port the items subject to this section
will be considered on a case-by-case
basis to determine whether the export
would make a material contribution to
the proliferation of missiles. When an
export is deemed to make a material
contribution, the license will be de-
nied.

(2) The following factors are among
those that will be considered to deter-
mine what action should be taken on
an application required by this section:

15 CFR Ch. VII (1-1-97 Edition)

(i) The specific nature of the end-use;

(ii) The significance of the export in
terms of its contribution to the design,
development, production, or use of mis-
siles;

(iii) The capabilities and objectives
of the missile and space programs of
the recipient country;

(iv) The non-proliferation credentials
of the importing country;

(v) The types of assurances or guar-
antees against design, development,
production or use for missiles delivery
purposes that are given in a particular
case; and

(vi) The existence of a pre-existing
contract.

§744.4 Restrictions on certain chemi-
cal and biological weapons end-
uses.

(a) General prohibition. In addition to
the license requirements for items
specified on the CCL, you may not ex-
port or reexport an item subject to the
EAR to any destination, including Can-
ada, without a license if at the time of
the export or reexport you know the
item will be used in the design, devel-
opment, production, stockpiling, or use
of chemical or biological weapons in or
by a country listed in Country Group
D:3 (see Supplement No. 1 to part 740 of
the EAR).

(b) Additional prohibition on exporters
informed by BXA. BXA may inform the
exporter or reexporter, either individ-
ually by specific notice or through
amendment to the EAR, that a license
is required for a specific export or reex-
port, or for export or reexport of speci-
fied items to a certain end-user, be-
cause there is an unacceptable risk of
use in or diversion to such activities,
anywhere in the world. Specific notice
is to be given only by, or at the direc-
tion of, the Deputy Assistant Secretary
for Export Administration. When such
notice is provided orally, it will be fol-
lowed by a written notice within two
working days signed by the Deputy As-
sistant Secretary for Export Adminis-
tration. However, the absence of any
such notification does not excuse the
exporter from compliance with the li-
cense requirements of paragraph (a) of
this section.
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(c) Exceptions. No License Exceptions
apply to the prohibitions described in
paragraphs (a) and (b) of this section.

(d) License review standards. (1) Appli-
cations to export or reexport items
subject to this section will be consid-
ered on a case-by-case basis to deter-
mine whether the export or reexport
would make a material contribution to
the design, development, production,
stockpiling, or use of chemical or bio-
logical weapons. When an export is
deemed to make such a contribution,
the license will be denied.

(2) The following factors are among
those that will be considered to deter-
mine what action should be taken on
an application required under this sec-
tion:

(i) The specific nature of the end-use;

(if) The significance of the export in
terms of its contribution to the design,
development, production, stockpiling,
or use of chemical or biological weap-
ons;

(iii) The non-proliferation credentials
of the importing country;

(iv) The types of assurances or guar-
antees against design, development,
production, stockpiling, or use of
chemical or biological weapons that
are given in a particular case; and

(v) The existence of a pre-existing
contract.5

§7445 Restrictions on certain mari-
time nuclear propulsion end-uses.

(a) General prohibition. In addition to
the license requirements for items
specified on the CCL, you may not ex-
port or reexport certain technology
subject to the EAR to any destination,
including Canada, without a license if
at the time of the export or reexport
you know the item is for use in connec-
tion with a foreign maritime nuclear
propulsion project. This prohibition ap-
plies to any technology relating to
maritime nuclear propulsion plants,
their land prototypes, and special fa-
cilities for their construction, support,
or maintenance, including any machin-
ery, devices, components, or equipment
specifically developed or designed for
use in such plants or facilities.

5See Supplement No. 1 to part 742 of the
EAR for relevant contract sanctity dates.

§744.6

(b) Exceptions. The exceptions pro-
vided in part 740 of the EAR do not
apply to the prohibitions described in
paragraph (a) of this section.

(c) License review standards. It is the
policy of the United States Govern-
ment not to participate in and not to
authorize United States firms or indi-
viduals to participate in foreign naval
nuclear propulsion plant projects, ex-
cept under an Agreement for Coopera-
tion on naval nuclear propulsion exe-
cuted in accordance with §123(d) of the
Atomic Energy Act of 1954. However, it
is the policy of the United States Gov-
ernment to encourage United States
firms and individuals to participate in
maritime (civil) nuclear propulsion
plant projects in friendly foreign coun-
tries provided that United States naval
nuclear propulsion information is not
disclosed.

8§744.6 Restrictions on certain activi-
ties of U.S. persons.

(a) General prohibitions—(1) Activities
related to exports. (i) No U.S. person as
defined in paragraph (c) of this section
may, without a license from BXA, ex-
port, reexport, or transfer to or in any
country other country, any item where
that person knows that such item:

(A) Will be used in the design, devel-
opment, production, or use of nuclear
explosive devices in or by a country
listed in Country Group D:2 (see Sup-
plement No. 1 to part 740 of the EAR).

(B) Will be used in the design, devel-
opment, production, or use of missiles
in or by a country listed in Country
Group D:4 (see Supplement No. 1 to
part 740 of the EAR); or

(C) Will be used in the design, devel-
opment, production, stockpiling, or use
of chemical or biological weapons in or
by a country listed in Country Group
D:3 (see Supplement No. 1 to part 740 of
the EAR).

(ii) No U.S. person shall, without a li-
cense from BXA, knowingly support an
export, reexport, or transfer that does
not have a license as required by this
section. Support means any action, in-
cluding financing, transportation, and
freight forwarding, by which a person
facilitates an export, reexport, or
transfer without being the actual ex-
porter or reexporter.
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(2) Other activities unrelated to exports.
No U.S. person shall, without a license
from BXA:

(i) Perform any contract, service, or
employment that the U.S. person
knows will directly assist in the de-
sign, development, production, or use
of missiles in or by a country listed in
Country Group D:4 (see Supplement
No. 1 to part 740 of the EAR); or

(ii) Perform any contract, service, or
employment that the U.S. person
knows directly will directly assist in
the design, development, production,
stockpiling, or use of chemical or bio-
logical weapons in or by a country list-
ed in Country Group D:3 (see Supple-
ment No. 1 to part 740 of the EAR).

(3) Whole plant requirement. No U.S.
person shall, without a license from
BXA, participate in the design, con-
struction, export, or reexport of a
whole plant to make chemical weapons
precursors identified in ECCN 1C350, in
countries other than those listed in
Country Group A:3 (Australia Group)
(See Supplement No. 1 to part 740 of
the EAR).

(b) Additional prohibitions on U.S. per-
sons informed by BXA. BXA may inform
U.S. persons, either individually or
through amendment to the EAR, that a
license is required because an activity
could involve the types of participation
and support described in paragraph (a)
of this section anywhere in the world.

Specific notice is to be given only by,
or at the direction of, the Deputy As-
sistant Secretary for Export Adminis-
tration. When such notice is provided
orally, it will be followed by a written
notice within two working days signed
by the Deputy Assistant Secretary for
Export Administration. However, the
absence of any such notification does
not excuse the exporter from compli-
ance with the license requirements of
paragraph (a) of this section.

(c) Definition of U.S. person. For pur-
poses of this section, the term U.S. per-
son includes:

(1) Any individual who is a citizen of
the United States, a permanent resi-
dent alien of the United States, or a
protected individual as defined by 8
U.S.C. 1324b(a)(3);

(2) Any juridical person organized
under the laws of the United States or

15 CFR Ch. VII (1-1-97 Edition)

any jurisdiction within the United
States, including foreign branches; and

(3) Any person in the United States.

(d) Exceptions. No License Exceptions
apply to the prohibitions described in
paragraphs (a) and (b) of this section.

(e) License review standards. Applica-
tions to engage in activities otherwise
prohibited by this section will be de-
nied if the activities would make a ma-
terial contribution to the design, devel-
opment, production, stockpiling, or use
of chemical or biological weapons, or of
missiles.

§744.7 Restrictions on certain exports
to and for the use of certain foreign
vessels or aircraft.

(a) General end-use prohibition. In ad-
dition to the license requirements for
items specified on the CCL, you may
not export or reexport an item subject
to the EAR to, or for the use of, a for-
eign vessel or aircraft, whether an op-
erating vessel or aircraft or one under
construction, located in any port in-
cluding a Canadian port, unless a Li-
cense Exception or NLR permits the
shipment to be made:

(1) To the country in which the vessel
or aircraft is located, and

(2) To the country in which the vessel
or aircraft is registered, or will be reg-
istered in the case of a vessel or air-
craft under construction, and

(3) To the country, including a na-
tional thereof, which is currently con-
trolling, leasing, or chartering the ves-
sel or aircraft.

(b) Exception for U.S. and Canadian
carriers. (1) Notwithstanding the gen-
eral end-use prohibition in paragraph
(a) of this section, export and reexport
may be made of the commodities de-
scribed in paragraph (b)(3) of this sec-
tion, for use by or on a specific vessel
or plane of U.S. or Canadian registry
located at any seaport or airport out-
side the United States or Canada ex-
cept a port in North Korea or Country
Group D:1 (excluding the PRC and Ro-
mania), (see Supplement No. 1 to part
740) provided that such commodities
are© all of the following:

6Where a license is required, see §§748.2 and

748.4(g) of the EAR.
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(i) Ordered by the person in command
or the owner or agent of the vessel or
plane to which they are consigned;

(ii) Intended to be used or consumed
on board such vessel or plane and nec-
essary for its proper operation;

(iii) In usual and reasonable kinds
and quantities during times of extreme
need, except that usual and reasonable
quantities of ship’s bunkers or aviation
fuel are considered to be only that
quantity necessary for a single onward
voyage or flight; and

(iv) Shipped as cargo for which a
Shipper’s Export Declaration (SED) is
filed with the carrier, except that an
SED is not required when any of the
commodities, other than fuel, is ex-
ported by U.S. airlines to their own
aircraft abroad for their use.

(2) Exports to U.S. or Canadian Air-
line’s Installation or Agent. Exports and
reexports of the commodities described
in paragraph (e) of this section, except
fuel, may be made to a U.S. or Cana-
dian airline’s installation or agent in
any foreign destination except North
Korea or Country Group D:1 (excluding
the PRC and Romania), (see Supple-
ment No. 1 to part 740) provided such
commodities are all of the following:

(i) Ordered by a U.S. or Canadian air-
line and consigned to its own installa-
tion or agent abroad;

(i) Intended for maintenance, repair,
or operation of aircraft registered in
either the United States or Canada,
and necessary for the aircraft’s proper
operation, except where such aircraft is
located in, or owned, operated or con-
trolled by, or leased or chartered to,
North Korea or Country Group D:1 (ex-
cluding the PRC) (see Supplement No. 1
to part 740) or a national of such coun-
try;

(iii) In usual and reasonable Kkinds
and quantities; and

(iv) Shipped as cargo for which a
Shipper’s Export Declaration (SED) is
filed with the carrier, except that an
SED is not required when any of these
commodities is exported by U.S. air-
lines to their own installations and
agents abroad for use in their aircraft
operations.

(3) Applicable commodities. This §744.7
applies to the commodities listed sub-
ject to the provisions in paragraph (b)
of this section:

§744.9.

(i) Fuel, except crude petroleum and
blends of unrefined crude petroleum
with petroleum products, which is of
non-Naval Petroleum Reserves origin
or derivation (refer to short supply
controls in part 754 of the EAR);

(i) Deck, engine, and steward depart-
ment stores, provisions, and supplies
for both port and voyage requirements,
except crude petroleum, provided that
any commodities which are listed in
Supplement No. 2 to part 754 of the
EAR are of non-Naval Petroleum Re-
serves origin or derivation (refer to
short supply controls in part 754 of the
EAR);

(iii) Medical and surgical supplies;

(iv) Food stores;

(v) Slop chest articles;

(vi) Saloon stores or supplies; and

(vii) Equipment and spare parts.

§744.8 Restrictions on certain exports
to all countries for Libyan aircraft.

(a) General end-use prohibition for Lib-
yan aircraft. In addition to the license
requirements for items specified on the
CCL, you may not export or reexport
to any destination such parts and ac-
cessories specified in paragraph (b) of
this section if intended for use in the
manufacture, overhaul, or rehabilita-
tion in any country of aircraft that
will be exported or reexported to Libya
or Libyan nationals.

(b) Scope of products subject to end-use
prohibition for Libyan aircraft. The gen-
eral end-use prohibition in paragraph
(a) of this section applies to items con-
trolled by ECCNs 6A008, 6A108, 6A990,
7A001, 7A101, 7A002, 7A102, 7A003, 7A103,
7A004, 7A104, 7A006, 7A106, 7A115, 7A994,
9A001, 9A101, 9A003, 9A018.a, 9A991, and
9A994.

§744.9. Restrictions on technical as-
sistance by U.S. persons with re-
spect to encryption items.

(a) General prohibition. No U.S. person
may, without a license from BXA, pro-
vide technical assistance (including
training) to foreign persons with the
intent to aid a foreign person in the de-
velopment or manufacture outside the
United States of encryption commod-
ities and software that, if of United
States origin, would be controlled for
“EI’” reasons under ECCN 5A002 or
5D002. Note that this prohibition does
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not apply if the U.S. person providing
the assistance has a license or is other-
wise entitled to export the encryption
commodities and software in question
to the foreign person(s) receiving the
assistance. Note in addition that the
mere teaching or discussion of infor-
mation about cryptography, including,
for example, in an academic setting, by
itself would not establish the intent de-
scribed in this section, even where for-
eign persons are present.

(b) Definition of U.S. person. For pur-
poses of this section, the term U.S. per-
son includes:

(1) Any individual who is a citizen or
permanent resident alien of the United
States;

(2) Any juridical person organized
under the laws of the United States or
any jurisdiction within the United
States, including foreign branches; and

(3) Any person in the United States.

(c) License review standards. Applica-
tions involving activities described in
this section will be reviewed on a case-
by-case basis to determine whether the
activity is consistent with U.S. na-
tional security and foreign policy in-
terests.

[61 FR 68584, Dec. 30, 1996]

SUPPLEMENT NoO. 1 TO PART 744—Miissile
Technology Locations and Projects

Location Projects
Bahrain
Brazil .......cooeiiiiiiin Sonda Ill, Sonda IV, SS-300,
SS-1000, MB/EE Series
Missile, VLS Space Launch
Vehicle
China oo M Series Missiles, CSS-2
Egypt
INdi@ oo Agni, Prithvi, SLV-3 Satellite
Launch
Vehicle, Augmented Satellite
Launch
Vehicle (ASLV), Polar Sat-
ellite Launch
Vehicle (PSLV), Geo-
stationary Satellite
Launch Vehicle (GSLV)
IFAN e Surface-to-Surface Missile
Project, Scud Development
Project
Iraq
Israel
Jordan
North Korea ........cccccoceviviinns No Dong I, Scud Develop-
ment Project
Kuwait
Lebanon
Libya
Oman
Pakistan ........cccccceveiiiiiiinnns Hatf Series Missiles
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Location Projects

Qatar

Saudi Arabia

South Affica .....coeeeiiiine Surface-to-Surface Missile
Project, Space Launch Ve-
hicle

Syria

United Arab Emirates

Yemen

SUPPLEMENT NO. 2 TO PART 744
[Reserved]

SUPPLEMENT NO. 3 TO PART 744—COUN-
TRIES NOT SUBJECT TO CERTAIN NuU-
CLEAR END-USE RESTRICTIONS IN
§744.2(a)

Australia
Belgium
Denmark
France
Germany
Greece

Iceland

Italy (includes San Marino and Holy See)
Japan
Luxembourg
Netherlands
New Zealand
Norway
Portugal

Spain

Turkey

United Kingdom

PART 746—EMBARGOES AND
OTHER SPECIAL CONTROLS

Sec.
746.1
746.2
746.3
746.4
746.5
746.6

Introduction.
Cuba.

Iraqg.

Libya.
North Korea.
[Reserved]
746.7 Iran.

746.8 Rwanda.

SUPPLEMENT NoO. 1 TO PART 746—SPECIAL
SANCTIONS ON ANGOLA ADMINISTERED BY
THE OFFICE OF FOREIGN ASSETS CONTROL

SUPPLEMENT NO. 2 TO PART 746—UNITED NA-
TIONS ARMS EMBARGOES ADMINISTERED BY
THE DEPARTMENT OF STATE: LIBERIA, SO-
MALIA AND COUNTRIES OF THE FORMER
YUGOSLAVIA (BOSNIA-HERZEGOVINA, CRO-
ATIA, FORMER YUGOSLAV REPUBLIC OF
MACEDONIA, SERBIA AND MONTENEGRO,
SLOVENIA)

SUPPLEMENT NO. 3 TO PART 746—CONTROLS ON
THE FEDERAL REPUBLIC OF YUGOSLAVIA
(SERBIA AND MONTENEGRO), BOSNIA-
HERZEGOVINA, CROATIA ADMINISTERED BY
THE OFFICE OF FOREIGN ASSETS CONTROL
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AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 287c; 22 U.S.C.
6004; E.O. 12918, 59 FR 28205, 3 CFR, 1994
Comp., p. 899; E.O. 12924, 59 FR 43437, 3 CFR,
1994 Comp., p. 917; Notice of August 15, 1995
(60 FR 42767, August 17, 1995).

SOURCE: 61 FR 12806, Mar. 25, 1996, unless
otherwise noted.

§746.1 Introduction.

In this part, references to the EAR
are references to 15 CFR chapter VII,
subchapter C. This part implements
broad based controls for items and ac-
tivities subject to the EAR imposed to
implement or U.S. government poli-
cies. Two categories of controls are in-
cluded in this part.

(a) Comprehensive controls. This part
contains or refers to all the BXA li-
censing requirements, licensing poli-
cies, and License Exceptions for coun-
tries subject to general embargoes, cur-
rently Cuba, Libya, North Korea, Iran
and Iraq. This part is the focal point
for all the EAR requirements for trans-
actions involving these countries.

(1) Cuba, Libya, North Korea. All the
items on the Commerce Control List
(CCL) require a license to Cuba, Libya,
or North Korea. In addition, most
other items subject to the EAR, but
not included on the CCL, designated by
the Number “EAR99”’, require a license
to Cuba, Libya, and North Korea. Most
items requiring a license to these des-
tinations are subject to a general pol-
icy of denial. Because these controls
extend to virtually all exports, they do
not appear in the Country Chart in
part 738 of the EAR, nor are they re-
flected in the Commerce Control List
in part 774 of the EAR.

(2) Iran and Irag. While BXA main-
tains controls on exports and reexports
to Iran and Iraq, comprehensive embar-
goes on transactions involving these
countries are administered by the De-
partment of the Treasury’s Office of
Foreign Assets Control (OFAC).

(b) Rwanda. The second category of
EAR controls apply to Rwanda in-
cluded in this part are those that are
supplemental to controls set forth in
the Country Chart in part 738. Such
controls are listed under each affected
ECCN on the CCL in part 774 of the
EAR.

(c) This part also contains descrip-
tions of controls maintained by the Of-
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fice of Foreign Assets Control in the
Treasury Department and by Office of
Defense Trade Controls in the Depart-
ment of State. Comprehensive embar-
goes and supplemental controls imple-
mented by BXA under the EAR usually
also involve controls on items and ac-
tivities maintained by these agencies.
This part sets forth the allocation of li-
censing responsibilities between BXA
and these other agencies. References to
the requirements of other agencies are
informational; for current, complete,
and authoritative requirements, you
should consult the appropriate agen-
cy’s regulations.

(d) Supplement No. 1 to this part pro-
vides you with general information on
United Nations sanctions administered
by the Department of the Treasury’s
Office of Foreign Assets Control
(OFAC) (31 CFR part 590) on UNITA in
Angola.

(e) Supplement No. 2 to this part pro-
vides you with general information on
United Nations arms embargoes admin-
istered by the Department of State (22
CFR parts 120 through 130) on all the
countries of the former Yugoslavia
(Bosnia-Herzegovina, Croatia, the
Former Yugoslav Republic of Macedo-
nia, Serbia, Montenegro, and Slovenia),
Liberia and Somalia.

(f) Supplement No. 3 to this part pro-
vides you with information on embar-
goes on the Federal Republic of Yugo-
slavia (Serbia and Montenegro) and
certain areas of Croatia and Bosnia-
Herzegovina administered by OFAC (31
CFR part 585).

§746.2 Cuba.

(a) License requirements. As author-
ized by section 6 of the Export Admin-
istration Act of 1979, as amended (EAA)
and by the Trading with the Enemy
Act of 1917, as amended, you will need
a license to export or reexport all
items subject to the EAR (see part 734
of the EAR for the scope of items sub-
ject to the EAR) to Cuba, except as fol-
lows.

(1) License Exceptions. You may ex-
port without a license if your trans-
action meets all the applicable terms
and conditions of any of the following
License Exceptions. To determine the
scope and eligibility requirements, you
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will need to turn to the sections or spe-
cific paragraphs of part 740 of the EAR
(License Exceptions). Read each Li-
cense Exception carefully, as the provi-
sions available for embargoed coun-
tries are generally narrow.

(i) Temporary exports and reexports
(TMP) by the news media (see
§740.8(a)(2)(viii) of the EAR).

(ii) Operation technology and soft-
ware (TSU) for legally exported com-
modities (see §740.12(a) of the EAR).

(iii) Sales technology (TSU) (see
§740.12(b) of the EAR).

(iv) Software updates (TSU) for le-
gally exported software (see §740.12(c)
of the EAR).

(v) Parts (RPL) for one-for-one re-
placement in certain legally exported
commodities (see §740.9(a) of the EAR).

(vi) Baggage (BAG) (see §740.13 of the
EAR).

(vii) Governments and international
organizations (GOV) (see §740.10 of the
EAR).

(viii) Gift parcels and humanitarian
donations (GFT) (see §740.11 of the
EAR).

(ix) Items in transit (TMP) from Can-
ada through the U.S. (see
§740.8(b)(1)(iv) of the EAR).

(x) Aircraft and vessels (AVS) for cer-
tain aircraft on temporary sojourn (see
§740.14(a) of the EAR).

(2) [Reserved]

(b) Licensing policy. Items requiring a
license are subject to a general policy
of denial, except as follows:

(1) Medicines, medical supplies, instru-
ments and equipment. Applications to
export medicines, medical supplies, in-
struments and equipment will gen-
erally be approved, except:

(i) To the extent restrictions would
be permitted under section 5(m) of the
Export Administration Act of 1979, as
amended (EAA), or section 203(b)(2) of
the International Emergency Eco-
nomic Powers Act;

(ii) If there is a reasonable likelihood
that the item to be exported will be
used for purposes of torture or other
human rights abuses;

(iii) If there is a reasonable likeli-
hood that the item to be exported will
be reexported;

(iv) If the item to be exported could
be used in the production of any bio-
technological product; or

15 CFR Ch. VII (1-1-97 Edition)

(v) If it is determined that the United
States government is unable to verify,
by on-site inspection or other means,
that the item to be exported will be
used for the purpose for which it was
intended and only for the use and bene-
fit of the Cuban people, but this excep-
tion shall not apply to donations of
medicines for humanitarian purposes
to a nongovernmental organization in
Cuba.

(2) Telecommunications commodities
may be authorized on a case-by-case
basis, provided the commodities are
part of an FCC-approved project and
are necessary to provide efficient and
adequate telecommunications services
between the United States and Cuba.

(3) Exports from third countries to
Cuba of non-strategic foreign-made
products that contain an insubstantial
proportion of U.S.-origin materials,
parts, or components will generally be
considered favorably on a case-by-case
basis, provided all of the following con-
ditions are satisfied:

(i) The local law requires, or policy
favors, trade with Cuba;

(ii) The U.S.-origin content does not
exceed 20 percent of the value of the
product to be exported from the third
country. Requests where the U.S.-ori-
gin parts, components, or materials
represent more than 20 percent by
value of the foreign-made product will
generally be denied. See Supplement
No. 3 to part 734 of the EAR for instruc-
tions on how to calculate value; and

(iii) You are not a U.S.-owned or -con-
trolled entity in a third country as de-
fined by OFAC regulations, 31 CFR part
515, or you are a U.S.-owned or con-
trolled entity in a third country and
one or more of the following situations
applies:

(A) You have a contract for the pro-
posed export that was entered into
prior to October 23, 1992.

(B) Your transaction involves the ex-
port of foreign-produced medicine, or

medical supplies, instruments, or
equipment incorporating U.S.-origin
parts, components or materials, in

which case the application will be re-
viewed according to the provisions of
paragraph (b)(1) of this section.

(C) Your transaction is for the export
of foreign-produced telecommuni-
cations commodities incorporating
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U.S.-origin parts, components and ma-
terials, in which case the application
will be reviewed under the licensing
policy set forth in paragraph (b)(2) of
this section.

(D) Your transaction is for the export
of donated food to individuals or non-
governmental organizations in Cuba
and does not qualify for the humani-
tarian License Exception.

(c) Cuba has been designated by the
Secretary of State as a country whose
government has repeatedly provided
support for acts of international ter-
rorism. For anti-terrorism controls,
see Supplement 2 to part 742 of the
EAR.

(d) Related controls. OFAC maintains
controls on the activities of persons
subject to U.S. jurisdiction, wherever
located, involving transactions with
Cuba or any specially designated Cuban
national, as provided in 31 CFR part
515.

[61 FR 12802, Mar. 25, 1996, as amended at 61
FR 64284, Dec. 4, 1996]

§746.3 Iraq.

(a) License requirements. OFAC admin-
isters an embargo against Iraq under
the authority of the International
Emergency Economic Powers Act of
1977, as amended, and the United Na-
tions Participation Act of 1945, as
amended, and in conformance with
United Nations Security Council Reso-
lutions. The applicable OFAC regula-
tions, the Iragi Sanctions Regulations,
are found in 31 CFR part 575. You
should consult with OFAC for author-
ization to export or reexport items sub-
ject to U.S. jurisdiction to lIraq, or to
any entity owned or controlled by, or
specially designated as acting for or on
behalf of, the Government of Irag.
Under the EAR, you need a license to
export or reexport to Irag any item on
the CCL containing a CB Column 1, CB
Column 2, CB Column 3, NP Column 1,
NP Column 2, NS Column 1, NS Column
2, MT Column 1, RS Column 1, RS Col-
umn 2, CC Column 1, CC Column 2, CC
Column 3 in the Country Chart Column
of the License Requirements section of
an ECCN, or classified under ECCNs
1C980, 1C981, 1C982, 1C983, 1C984, 5A980,
0A980, and 0A983; however, to avoid du-
plication, an authorization from OFAC
constitutes authorization under the
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EAR, and no separate BXA authoriza-
tion is necessary. Except as noted in
§746.3(a)(1) of this part, you may not
use any BXA License Exception or
other BXA authorization to export or
reexport to Irag.

(1) License Exceptions. You may ex-
port or reexport without a license if
your transaction meets all the applica-
ble terms and conditions of one of the
following License Exceptions. Read
each License Exception carefully, as
the provisions available for embargoed
countries are generally narrow.

(i) Baggage (BAG) (See §740.13 of the
EAR).

(i) Governments and international
organizations (GOV) (See §740.10 of the
EAR).

(2) Exports for the official use of the
United Nations, its personnel or agencies
(excluding its relief or developmental
agencies). You must consult with OFAC
to determine what transactions are eli-
gible.

(b) Irag has been designated by the
Secretary of State as a country that
has repeatedly provided support for
acts of international terrorism. For
anti-terrorism controls, see Supple-
ment 2 to part 742 of the EAR.

(c) Related controls. OFAC maintains
controls on the activities of U.S. per-
sons, Wwherever located, involving
transactions with Iraq or any specially
designated Iraqi national, as provided
in 31 CFR part 575.

[61 FR 12806, Mar. 25, 1996, as amended at 61
FR 64284, Dec. 4, 1996]

§746.4 Libya.

(a) Introduction. The Department of
the Treasury and the Department of
Commerce maintain comprehensive
controls on exports and reexports to
Libya. OFAC maintains comprehensive
controls on exports and transshipments
to Libya under the Libyan Sanctions
Regulations (31 CFR part 550). To avoid
duplicate licensing procedures, OFAC
and BXA have allocated licensing re-
sponsibility as follows: OFAC licenses
direct exports and transshipments to
Libya; BXA licenses reexports, exports
of foreign-manufactured items contain-
ing U.S.-origin parts, components or
materials, and exports of foreign-pro-
duced direct product of U.S. technology
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or software. Issuance of an OFAC li-
cense also constitutes authorization
under the EAR, and no license from
BXA is necessary. Exports and reex-
ports subject to the EAR that are not
subject to the Libyan Sanctions Regu-
lations continue to require authoriza-
tion from BXA.

(b) License requirements—(1) Exports.
OFAC and BXA both require a license
for virtually all exports (including
transshipments) to Libya. Except as
noted in paragraph (b) of this section
or specified in OFAC regulation, you
may not use any BXA License Excep-
tion or other BXA authorization to ex-
port or transship to Libya. You will
need a license from OFAC for all direct
exports and transshipments to Libya
except those eligible for the following
BXA License Exceptions:

(i) Baggage (BAG) (see §740.13 of the
EAR).

(i) Governments and international
organizations (GOV) (see §740.11 of the
EAR).

(iii) Gift parcels (GFT) (see §740.11(a)
of the EAR).

(2) Reexports. You will need a license
from BXA to reexport any U.S.-origin
item from a third country to Libya,
any foreign-manufactured item con-
taining U.S.-origin parts, components
or materials, as defined in §734.2(b)(2)
of the EAR, or any national security-
controlled  foreign-produced direct
product of U.S. technology or software,
as defined in §734.2(b)(3) of the EAR,
exported from the U.S. after March 12,
1982. You will need a license from BXA
to reexport all items subject to the
EAR (see part 734 of the EAR) to Libya,
except:

(i) Food, medicines, medical supplies,
and agricultural commodities;

(ii) Reexports eligible for the follow-
ing License Exceptions (read each Li-
cense Exception carefully, as the provi-
sions available for embargoed coun-
tries are generally narrow):

(A) Temporary exports and reexports
(TMP): reexports by the news media
(see §740.8(a)(2)(viii) of the EAR).

(B) Operation technology and soft-
ware (TSU) for legally exported com-
modities (see §740.12(a) of the EAR).

(C) Sales technology (TSU) (see
§740.12(b) of the EAR).

15 CFR Ch. VII (1-1-97 Edition)

(D) Software updates (TSU) for le-
gally exported software (see §740.12(c)
of the EAR).

(E) Parts (RPL) for one-for-one re-
placement in certain legally exported
commodities (§740.9(a) of the EAR).

(F) Baggage (BAG) (§740.13 of the
EAR).

(G) Aircraft and vessels (AVS) for
vessels only (see §740.14(c)(1) of the
EAR).

(H) Governments and international
organizations (GOV) (see §740.10 of the
EAR).

(1) Gift parcels and humanitarian do-
nations (GFT) (see §740.11 of the EAR).

(c) Licensing policy. (1) You should
consult with OFAC regarding licensing
policy for transactions subject to
OFAC regulation.

(2) The licensing policy for BXA con-
trols is as follows. Licenses will gen-
erally be denied for:

(i) Items controlled for national secu-
rity purposes and related technology
and software, including controlled for-
eign produced products of U.S. tech-
nology and software exported from the
United States after March 12, 1982; and

(i) Oil and gas equipment and tech-
nology and software, if listed in para-
graph (c)(2)(vii) of this section, or if de-
termined by BXA not to be readily
available from sources outside the
United States; and

(iii) Commodities, software, and
technology destined for the petro-
chemical processing complex at Ras
Lanuf, if listed in paragraph (c)(2)(vii)
of this section, or where such items
would contribute directly to the devel-
opment or construction of that com-
plex (items destined for the township
at Ras Lanuf, or for the public utilities
or harbor facilities associated with
that township, generally will not be re-
garded as making such a contribution
where their functions will be primarily
related to the township, utilities or
harbor);

(iv) Aircraft (including helicopters)
or aircraft parts, components, or acces-
sories to Libya or the provision of engi-
neering and maintenance servicing of
Libyan aircraft or aircraft components;

(v) Arms and related material of all
types, including the sale or transfer of
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weapons and ammunition, military ve-
hicles and equipment, paramilitary po-
lice equipment, spare parts for the
aforementioned, and equipment or sup-
plies for the manufacture or mainte-
nance of the aforementioned.

(vi) Materials destined for the con-
struction, improvement or mainte-
nance of Libyan civilian or military
airfields and associated facilities and
equipment or any engineering or other
services or components destined for the
maintenance of any Libyan civil or
military airfields or associated facili-
ties and equipment, except emergency
equipment and equipment and services
directly related to civilian air traffic
control; and

(vii) Items listed in paragraphs
(©)(2)(vii) (A) through (E) and equip-
ment and supplies for the manufacture
or maintenance of such items:

(A) Pumps of medium or large capac-
ity (equal to or larger than 3500 cubic
meters per hour) and drivers (gas tur-
bines and electric motors) designed for
use in the transportation of crude oil
and natural gas.

(B) Equipment designed for use in
crude oil export terminals, as follows:

(1) Loading buoys or single point
moorings;

(2) Flexible hoses for connection be-
tween underwater manifolds (plem) and
single point mooring and floating load-
ing hoses of large sizes (from 12-16
inches); or

(3) Anchor chains.

(C) Equipment not specially designed
for use in crude oil export terminals,
but which because of its large capacity
can be used for this purpose, as follows:

(1) Loading pumps of large capacity
(4000 m3/h) and small head (10 bars);

(2) Boosting pumps within the same
range of flow rates;

(3) Inline pipe line inspection tools
and cleaning devices (i.e., pigging
tools) (16 inches and above); or

(4) Metering equipment of large ca-
pacity (1000 m3/h and above).

(D) Refinery equipment, as follows:

(1) Boilers meeting American Society
of Mechanical Engineers 1 standards;

(2) Furnaces meeting American Soci-
ety of Mechanical Engineers 8 stand-
ards;

§746.4

(3) Fractionation columns meeting
American Society of Mechanical Engi-
neers 8 standards;

(4) Pumps meeting American Petro-
leum Institute 610 standards;

(5) Catalytic reactors meeting Amer-
ican Society of Mechanical Engineers 8
standards; or

(6) Prepared catalysts, including
catalysts containing platinum and
catalysts containing molybdenum.

(E) Spare parts for any of the items
described in paragraph (c)(2)(vii) of this
section.

(3) Notwithstanding the presump-
tions of denial in paragraphs (c)(2) (i)
through (iii), licenses will generally be
issued items not included in paragraph
(©)(2)(iv) through (vii) when the trans-
action involves:

(i) The export or reexport of com-
modities or technology and software
under a contract in effect prior to
March 12, 1982, where failure to obtain
a license would not excuse performance
under the contract;

(if) Reexport of items not controlled
for national security purposes that had
been exported from the United States
prior to March 12, 1982 or exports of
foreign products incorporating such
items as components; or

(iii) Incorporation of U.S.-origin
parts, components, or materials in for-
eign-manufactured products destined
for Libya, where the U.S. content is 20
percent or less by value.

(4) Notwithstanding the presumption
of denial in paragraph (c)(2) (iv)
through (vii), applications for reex-
ports under a contract pre-dating Jan-
uary 18, 1994, will be reviewed under
the licensing policy in effect prior to
that date.

(5) Licenses will generally be consid-
ered favorably on a case-by-case basis
when the transaction involves the fol-
lowing items, provided such items are
not included in paragraph (c)(2) (iv)
through (vii):

(i) Reexports of items subject to na-
tional security controls that were ex-
ported prior to March 12, 1982 and ex-
ports of foreign products incorporating
such U.S.-origin components, where
the particular authorization would not
be contrary to specific foreign policy
objectives of the United States; or
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(ii) Items destined for use in the de-
velopment or construction of the petro-
chemical processing complex at Ras
Lanuf, where the transaction could be
approved but for the general policy of
denial set out in paragraph (c)(2)(iii),
and where either:

(A) The transaction involves a con-
tract in effect before December 20, 1983
that requires export or reexport of the
items in question; or

(B) The items had been exported from
the U.S. before that date.

(iii) Other unusual situations such as
transactions involving firms with con-
tractual commitments in effect before
March 12, 1982.

(6) Licenses will generally be consid-
ered favorably on a case-by-case basis
for the reexport of reasonable quan-
tities for civil use of off-highway wheel
tractors of carriage capacity of 9t (10
tons) or more, as defined in ECCN
9A992, provided such tractors are not
for uses described in paragraph (c)(2)
(iv) through (vi) of this section.

(7) All other reexports not covered by
United Nations resolutions will gen-
erally be approved, subject to any
other licensing policies applicable to a
particular transaction.

(e) Libya has been designated by the
Secretary of State as a country whose
government has repeatedly provided
support for acts of international ter-
rorism. For anti-terrorism controls,
see Supplement 2 to part 742 of the
EAR.

(f) Related controls. OFAC administers
broad economic sanctions on Libya,
and restricts participation by U.S. per-
sons in transactions with Libya or spe-
cially designated Libyan nationals.
The applicable OFAC regulations, the
Libyan Sanctions Regulations, are
found in 31 CFR part 550.

[61 FR 12806, Mar. 25, 1996, as amended at 61
FR 64284, Dec. 4, 1996]

§746.5 North Korea.

(a) License requirements. As author-
ized by section 6 of the Export Admin-
istration Act of 1979, as amended (EAA)
and by the Trading with the Enemy
Act of 1917, as amended, you will need
a license to export or reexport items
subject to the EAR (see part 734 of the
EAR) to North Korea, except as fol-
lows:

15 CFR Ch. VII (1-1-97 Edition)

(1) License Exceptions. You may ex-
port without a license if your trans-
action meets all the applicable terms
and conditions of any of the License
Exceptions specified in this paragraph.
To determine scope and eligibility re-
quirements, you will need to turn to
the sections or specific paragraphs of
part 740 of the EAR (License Excep-
tions). Read each License Exception
carefully, as the provisions available
for embargoed countries are generally
narrow.

(i) Temporary exports and reexports
(TMP) by the news media (see
§740.8(a)(2)(viii) of the EAR).

(ii) Operation technology and soft-
ware (TSU) for legally exported com-
modities (see §740.12(a) of the EAR).

(iii) Sales technology (TSU) (see
§740.12(b) of the EAR).

(iv) Software updates (TSU) for le-
gally exported software (see §740.12(c)
of the EAR).

(v) Parts (RPL) for one-for-one re-
placement in certain legally exported
commodities (§740.9(a) of the EAR).

(vi) Baggage (BAG) (§740.13 of the
EAR).

(vii) Aircraft and vessels (AVS) for
fishing vessels under governing inter-
national fishery agreements and for-
eign-registered aircraft on temporary
sojourn in the U.S.1 (see §740.14(3) and (o)(1) of
the EAR).

(viii) Governments and international
organizations (GOV) (see §740.10 of the
EAR).

(ix) Gift parcels and humanitarian
donations (GFT) (see §740.11 of the
EAR).

(2) [Reserved]

(b) Licensing policy. Items requiring a
license are subject to a general policy
of denial. Exceptions to the policy of
denial are as follows:

(1) BXA will review on a case-by-case
basis applications for export of donated
human-needs items listed in Supple-
ment No. 2 to part 740 of the EAR that
do not qualify for the humanitarian do-
nation provisions of License Exception
GFT (see §740.11(b) of the EAR). Such

1 Export of U.S. aircraft on temporary sojourn or vessels is
prohibited, 44 CFR Ch. 1V, part 403 ==Shipping restrictions= North
Korea (T-2).++
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applications include single trans-
actions involving exports to meet
emergency needs.

(2) BXA will review on a case-by-case
basis applications for commercial sales
of human-needs items. Such applica-
tions must be for items listed in Sup-
plement No. 2 to part 740 of the EAR,
but are not limited solely to small
scale projects at the local level.

(c) North Korea has been designated
by the Secretary of State as a country
whose government has repeatedly pro-
vided support for acts of international
terrorism. For anti-terrorism controls,
see Supplement 2 to part 742 of the
EAR.

(d) Related controls. OFAC maintains
controls on the activities of persons
subject to U.S. jurisdiction, wherever
located, involving transactions with
North Korea or any specially des-
ignated North Korean national.

[61 FR 12806, Mar. 25, 1996, as amended at 61
FR 64284, Dec. 4, 1996]

8§746.6 [Reserved]

§746.7 lran.

The Treasury Department’s Office of
Foreign Assets Control (OFAC) admin-
isters a comprehensive trade and in-
vestment embargo against lran under
the authority of the International
Emergency Economic Powers Act of
1977, as amended, section 505 of the
International Security and Develop-
ment Cooperation Act of 1985, and Ex-
ecutive Orders 12957 and 12959 of March
15, 1995 and May 6, 1995, respectively.
This embargo includes prohibitions on
export and certain reexport trans-
actions involving Iran, including trans-
actions dealing with items subject to
the EAR. (See OFAC’s lranian Trans-
actions Regulations, 31 CFR part 560.)
BXA continues to maintain licensing
requirements on exports and reexports
to Iran under the EAR as described in
paragraph (a)(2) of this section. No per-
son may export or reexport items sub-
ject to both the EAR and OFAC’s Ira-
nian Transactions Regulations without
prior OFAC authorization.

(a) License requirements—(1) OFAC ad-
ministered embargo. You should consult
with OFAC if:

(i) You seek authorization to export
from the United States; or

§746.7

(ii) You are a United States person
(as defined in OFAC’s lranian Trans-
actions Regulations, 31 CFR part 560)
and seek authorization to export or re-
export from a third country; or

(iii) You seek authorization to reex-
port U.S.-origin items that were sub-
ject to any export license application
requirements prior to Executive Order
12959 of May 6, 1995.

(2) BXA license requirements. A license
is required under the EAR:

(i) To export to Iran any item on the
CCL containing a CB Column 1, CB Col-
umn 2, CB Column 3, NP Column 1, NP
Column 2, NS Column 1, NS Column 2,
MT Column 1, RS Column 1, RS Col-
umn 2, CC Column 1, CC Column 2, CC
Column 3, AT Column 1 or AT Column
2 in the Country Chart Column of the
License Requirements section of an
ECCN, or classified under ECCNs 1C980,
1C981, 1C982, 1C983, 1C984, 5A980, 0A980,
and 0A983; or

(ii) To reexport to Iran any of the
items identified in §746.7(a)(2)(i), ex-
cept for ECCNs 2A994, 3A993, 5A992,
5A995, 6A990, 6A994, 7A994, 8A992, 8A9%4,
9A990, 9A992, or 9A994. However, the ex-
port of these items from the United
States to any destination with knowl-
edge that they will be reexported, in
whole or in part, to Iran, is prohibited
without a license; or

(iii) To export or reexport items sub-
ject to the general prohibitions, includ-
ing proliferation end-use prohibitions
(see part 736 of the EAR).

(3) BXA authorization. To avoid dupli-
cation, exporters or reexporters are not
required to seek separate authorization
from BXA for an export or reexport
subject both to the EAR and to OFAC’s
Iranian Transactions Regulations.
Therefore, if OFAC authorizes an ex-
port or reexport, no separate author-
ization from BXA is necessary.

(4) Definitions. For purposes of this
section, the term ““United States per-
son’”” means any United States citizen,
permanent resident alien, entity orga-
nized under the laws of the United
States (including foreign branches), or
any person in the United States; the
term ‘“‘foreign person’’ means those not
defined as United States persons.

(b) Iran has been designated by the
Secretary of State as a country that
has repeatedly provided support for
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acts of international terrorism. For
anti-terrorism controls, see 8§742.8 of
the EAR and Supplement 2 to part 742.

§746.8 Rwanda.

(a) Introduction. In addition to the
controls on Rwanda reflected on the
Country Chart in Supplement 1 to part
738 of the EAR, there are special con-
trols on items that fall within the
scope of a United Nations Security
Council arms embargo.

(b) License requirements. (1) Under Ex-
ecutive Order 12918 of May 26, 1994, and
in conformity with United Nations Se-
curity Council (UNSC) Resolution 918
of May 17, 1994, an embargo applies to
the sale or supply to Rwanda of arms
and related matériel of all types and
regardless of origin, including weapons
and ammunition, military vehicles and
equipment, paramilitary police equip-
ment, and spare parts for such items.
You will therefore need a license for
the sale, supply or export to Rwanda of
embargoed items, as listed in para-
graph (b)(1)(i) and (ii) of this section,
from the territory of the United States
by any person. You will also need a li-
cense for the export, reexport, sale or
supply to Rwanda of such items by any
United States person in any foreign
country or other location. (Reexport
controls imposed by this embargo
apply only to reexports by U.S. per-
sons.) You will also need a license for
the use of any U.S.-registered aircraft
or vessel to supply or transport to
Rwanda any such items. These require-
ments apply to embargoed items, re-
gardless of origin.

(i) Crime Control and Detection
Equipment as identified on the CCL
under CC Columns No. 1, 2 or 3 in the
Country Chart column of the ‘‘License
Requirements’ section of the applica-
ble ECCN.

(ii) Items described by any ECCN
ending in ‘“18,” and items described by
ECCNs 1A988, 2B985, 5A980,
6A002.a.1,a.2,a.3 and c, 6A003.b.3 and b.4,
6D102, 6E001, 6E002, 9A115, 9A991l.a,
09A84, 0A986, and 0A988.

(2) This embargo became effective at
11:59 p.m. EDT on May 26, 1994.

(3) Definitions. For the purposes of
this section, the term:

(i) Person means a natural person as
well as a corporation, business associa-

15 CFR Ch. VII (1-1-97 Edition)

tion, partnership, society, trust, or any
other entity, organization or group, in-
cluding governmental entities; and

(ii) United States person means any
citizen or national of the United
States, any lawful permanent resident
of the United States, or any corpora-
tion, business association, partnership,
society, trust, or any other entity, or-
ganization or group, including govern-
mental entities, organized under the
laws of the United States (including
foreign branches).

(c) Licensing policy. Applications for
export or reexport of all items listed in
paragraphs (b)(1)(i) and (ii) of this sec-
tion are subject to a general policy of
denial. Consistent with United Nations
Security Council Resolution 918 and
the United Nations Participation Act,
this embargo is effective notwithstand-
ing the existence of any rights or obli-
gations conferred or imposed by any
international agreement or any con-
tract entered into or any license or
permit granted prior to that date, ex-
cept to the extent provided in regula-
tions, orders, directives or licenses
that may be issued in the future under
Executive Order 12918 or under the
EAR.

(d) Related controls. The Department
of State, Office of Defense Trade Con-
trols, maintains controls on arms and
military equipment under the Inter-
national Traffic in Arms Regulations
(22 CFR parts 120 through 130).

SUPPLEMENT 1 TO PART 746—SPECIAL
SANCTIONS ON ANGOLA ADMINIS-
TERED BY THE OFFICE OF FOREIGN
ASSETS CONTROL

(a) Angola. BXA maintains controls on An-
gola as reflected on the Country Chart in
Supplement 1 to part 738 of the EAR. (See
also §746.7 of this part.) In addition, OFAC
administers sanctions against the National
Union for the Total Independence of Angola
(UNITA). Under Executive Order 12865 of
September 26, 1993, and consistent with Unit-
ed Nations Security Council Resolution 864
of September 15, 1993, OFAC administers an
embargo on the sale or supply of arms and
related materiel of all types, including weap-
ons and ammunition, military vehicles and
equipment and spare parts, and petroleum
and petroleum products to:

(1) UNITA; or

(2) The territory of Angola, other than
through points of entry designated by the
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Secretary of the Treasury, in the following
schedule:

(i) Airports:

(A) Luanda; or

(B) Katumbela, Benguela Province.

(ii) Ports:

(A) Luanda;

(B) Lobito, Benguela Province; or

(C) Namibe, Namibe Province.

(ii1) Entry Points:

(A) Malongo, Cabinda.

(B) [Reserved]

(b) Exporters should apply to OFAC for au-
thorization to export embargoed items to
UNITA or to points of entry not designated
by the Secretary of the Treasury. Exports of
embargoed items that are also controlled on
the CCL to end-users other than UNITA and
to points of entry designated by the Sec-
retary of the Treasury continue to require a
license from BXA. In addition, all other
items controlled on the CCL to Angola con-
tinue to require a license from BXA.

SUPPLEMENT 2 TO PART 746—UNITED NA-
TIONS ARMS EMBARGOES ADMINIS-
TERED BY THE DEPARTMENT OF
STATE: LIBERIA, SOMALIA, AND
COUNTRIES OF THE FORMER YUGO-
SLAVIA (BOSNIA-HERZEGOVINA, CRO-
ATIA, FORMER YUGOSLAV REPUBLIC
OF MACEDONIA, SERBIA AND
MONTENEGRO, SLOVENIA)

(a) Former Socialist Federal Republic of Yugo-
slavia (Bosnia-Herzegovina, Croatia, the Former
Yugoslav Republic of Macedonia, Serbia and
Montenegro, and Slovenia). The Department
of State administers an embargo on all weap-
ons and military equipment, consistent with
United Nations Security Council Resolution
713 of September 25, 1991, to the countries of
the former Socialist Federal Republic of
Yugoslavia (Bosnia-Herzegovina, Croatia,
the Former Yugoslav Republic of Macedonia,
Serbia and Montenegro, and Slovenia). Ex-
porters are advised to consult with the De-
partment of State, Office of Defense Trade
Controls (22 CFR parts 120 through 130), re-
garding exports of weapons and military
equipment to these destinations.

(b) Liberia. The Department of State ad-
ministers an embargo on all weapons and
military equipment to Liberia, consistent
with United Nations Security Council Reso-
lution 788 of November 19, 1992. Exporters are
advised to consult with the Department of
State, Office of Defense Trade Controls (22
CFR parts 120 through 130), regarding exports
of weapons and military equipment.

(c) Somalia. The Department of State ad-
ministers an embargo on all weapons and
military equipment to Somalia, consistent
with United Nations Security Council Reso-
lution 733 of February 23, 1992. Exporters are
advised to consult with the Department of

Pt. 746, Supp. 3

State, Office of Defense Trade Controls (22
CFR parts 120 through 130), regarding exports
of weapons and military equipment.

SUPPLEMENT NoO. 3 TO PART 746—CON-
TROLS ON THE FEDERAL REPUBLIC OF
YUGOSLAVIA (SERBIA AND
MONTENEGRO), BOSNIA-
HERZEGOVINA, CROATIA ADMINIS-
TERED BY THE OFFICE OF FOREIGN
ASSETS CONTROL

NoTE: OFAC administers a comprehensive
embargo on the Federal Republic of Yugo-
slavia (Serbia and Montenegro), certain
areas of Croatia, and Bosnian Serb-con-
trolled areas of the Republic of Bosnia-
Herzegovina. Effective January 16, 1996,
OFAC suspended the application of sanctions
on Croatia and Serbia and Montenegro.
Therefore, exporters should consult the
Country Chart in Supplement No. 1 to part
738 of the EAR for BXA controls. OFAC con-
trols on Bosnian Serb-controlled area of
Bosnia-Herzegovina remain in effect. (See
amendment to the Federal Republic of Yugo-
slavia (Serbia and Montenegro) and Bosnian
Serb-Controlled Areas of the Republic of
Bosnia and Herzegovina Sanctions Regula-
tions in the FEDERAL REGISTER of January
19, 1996 (61 FR 1282) (31 CFR part 585).) This
suspension affects paragraphs (a) and (c) of
this supplement.

(a) Federal Republic of Yugoslavia (Serbia &
Montenegro). OFAC administers an embargo
on exports and reexports to the Federal Re-
public of Yugoslavia (Serbia and
Montenegro) (FRY(S & M)). OFAC admin-
isters this embargo under Executive Orders
12808 of May 30, 1992, 12810 of June 5, 1992,
12831 of January 15, 1993, 12846 of April 25,
1993, and 12934 of October 25, 1994, and con-
sistent with United Nations Security Council
Resolutions 757 of May 30, 1992, 787 of Novem-
ber 16, 1992, 820 of April 17, 1993, and 942 of
September 23, 1994. Under this embargo, no
items subject to U.S. jurisdiction may be ex-
ported, directly or indirectly, to the FRY (S
& M), or to any entity operated from the
FRY (S & M), or owned or controlled by, or
specially designated as acting for or on be-
half of the Government of the FRY (S & M).
The applicable OFAC regulations, the Fed-
eral Republic of Yugoslavia (Serbia and
Montenegro) Sanctions Regulations, are
found in 31 CFR part 585. Exporters should
apply to OFAC for authorization to export or
reexport items subject to the EAR to the
FRY (S & M). An authorization from OFAC
constitutes authorization under the EAR,
and no BXA license is necessary.

(b) Bosnia-Herzegovina. (1) BXA maintains
the controls reflected on the Country Chart
in Supplement 1 to part 738 of the EAR on
Bosnia-Herzegovina, except to the extent
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OFAC maintains controls on exports or reex-
ports to that country.

(2) OFAC maintains a comprehensive em-
bargo on trade, including exports from the
United States or by U.S. persons to, or
through, those areas of the Republic of
Bosnia-Herzegovina under the control of the
Bosnian Serb forces, or activity of any kind
that promotes or is intended to promote
such dealing. OFAC maintains this embargo
under Executive Orders 12846 of April 25, 1993
and 12934 of October 25, 1994, and consistent
with United Nations Security Council Reso-
lutions 820 of April 17, 1993 and 942 of Sep-
tember 23, 1994. The applicable OFAC regula-
tions, the Federal Republic of Yugoslavia
(Serbia and Montenegro) Sanctions Regula-
tions, are found in 31 CFR part 585. U.S. per-
sons should apply to OFAC for authorization
to engage in trade-related transactions in-
volving those areas of the Republic of
Bosnia-Herzegovina under the control of the
Bosnian Serb forces. An authorization from
OFAC constitutes authorization under the
EAR, and no BXA license is necessary. You
will need a license from BXA for items con-
trolled on the CCL to Bosnia-Herzegovina
when the export or reexport is destined to
areas in the Republic of Bosnia-Herzegovina
not controlled by the Bosnian Serb forces.
You may need a license from BXA to reex-
port U.S.-origin items from third countries
to areas of the Republic of Bosnia-
Herzegovina under the control of the
Bosnian Serb forces.

(c) Croatia. (1) BXA maintains the controls
reflected on the Country Chart in Supple-
ment 1 to part 738 of the EAR on Croatia, ex-
cept to the extent OFAC maintains controls
on exports or reexports to that country.

(2) OFAC prohibits any dealing by a U.S.
person relating to the export to, or trans-
shipment through, the United Nations Pro-
tected Areas in the Republic of Croatia.
OFAC maintains this embargo under Execu-
tive Order 12846 of April 25, 1993, and consist-
ent with United Nations Security Council
Resolution 820 of April 17, 1993. The applica-
ble OFAC regulations, the Federal Republic
of Yugoslavia (Serbia and Montenegro) Sanc-
tions Regulations, are found in 31 CFR part
585. U.S. persons should apply to OFAC for
authorization to engage in trade-related
transactions involving the United Nations
Protected Areas in the Republic of Croatia.
An authorization from OFAC constitutes au-
thorization under the EAR, and no BXA li-
cense is necessary. You will need a license
from BXA for items controlled on the CCL to
Croatia when the export or reexport is des-
tined to areas other than the United Nations
Protected Areas in the Republic of Croatia.
Foreign persons may need a license from
BXA to reexport U.S.-origin items from third
countries to the United Nations Protected
Areas in the Republic of Croatia.

15 CFR Ch. VII (1-1-97 Edition)

PART 748—APPLICATIONS (CLASSI-
FICATION, ADVISORY, AND LI-
CENSE) AND DOCUMENTATION

Sec.
748.1
748.2

General provisions.

Obtaining forms; mailing addresses.

748.3 Classification and Advisory Opinions.

748.4 Basic guidance related to applying for
a license.

748.5 Parties to the transaction on a license
application.

748.6 General instructions for license appli-
cations.

748.7 Applying electronically for a license
or Classification request.

748.8 Unique license application
ments.

748.9 Support documents for license applica-
tions.

748.10 Import and End-User Certificates.

748.11 Statement by Ultimate Consignee
and Purchaser.

748.12 Special provisions for support docu-
ments.

748.13 Delivery Verification.

SUPPLEMENT NO. 1 TO PART 748—BXA-748P,
BXA-748P-A; ITEM APPENDIX, AND BXA-
748P-B; END-USER APPENDIX, MULTIPUR-
POSE APPLICATION INSTRUCTIONS

SUPPLEMENT NoO. 2 TO PART 748—UNIQUE LI-
CENSE APPLICATION REQUIREMENTS

SUPPLEMENT NoO. 3 TO PART 748—BXA-711,
STATEMENT BY ULTIMATE CONSIGNEE AND
PURCHASER INSTRUCTIONS

SUPPLEMENT NO. 4 TO PART 748—AUTHORITIES
ADMINISTERING IMPORT CERTIFICATE/DE-
LIVERY VERIFICATION (IC/DV) AND END
USE CERTIFICATE SYSTEMS IN FOREIGN
COUNTRIES

SUPPLEMENT NoO. 5 TO PART 748—U.S. Import
Certificate and Delivery Verification
Procedure

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437, 3
CFR, 1994 Comp., p. 917; Executive Order
13026 (November 15, 1996, 61 FR 58767) Notice
of August 15, 1995 (60 FR 42767, August 17,
1995); and Notice of August 14, 1996 (61 FR
42527).

SOURCE: 61 FR 12812, Mar. 25, 1996, unless
otherwise noted.

require-

§748.1 General provisions.

(a) Scope. In this part, references to
the EAR are references to 15 CFR chap-
ter VII, subchapter C. The provisions of
this part involve applications, whether
submitted in writing or electronically,
for classifications, advisory opinions or
licenses subject to the Export Adminis-
tration Regulations (EAR). All terms,
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conditions, provisions, and instruc-
tions, including the applicant and con-
signee certifications, contained in such
form(s) are incorporated as part of the
EAR. For the purposes of this part, the
term ‘‘application’ refers to the Form
BXA-748P: Multipurpose Application or
its electronic equivalent. If a provision
contained in this part relates solely to
a license application the term “‘license
application’ will appear.

(b) BXA responses. BXA will give a
formal classification, advisory opinion
or licensing decision only through the
review of a properly completed applica-
tion supported by all relevant facts and
required documentation submitted in
writing or electronically to BXA.

(c) Confidentiality. Consistent with
section 12(c) of the Export Administra-
tion Act, as amended, information ob-
tained for the purposes of considering
license applications, and other infor-
mation obtained by the U.S. Depart-
ment of Commerce concerning license
applications, will not be made avail-
able to the public without the approval
of the Secretary of Commerce.

§748.2 Obtaining forms;
dresses.

(&) You may obtain the forms re-
quired by the EAR from any U.S. De-
partment of Commerce District Office;
or in person or by telephone or fac-
simile from the following BXA offices:

mailing ad-

Export Counseling Division

U.S. Department of Commerce, 14th Street
and Pennsylvania Ave., N.W., Room
H1099D, Washington, D.C. 20230, Telephone
Number: (202) 482-4811, Facsimile Number:
(202) 482-3617,

Western Regional Offices:

3300 Irvine Avenue, Ste. 345, Newport Beach,
CA 92660, Telephone Number: (714) 660-0144,
Facsimile Number: (714) 660-9347,

5201 Great America Pkwy, Ste. 226, Santa
Clara, CA 95054, Telephone Number: (408)
748-7450, Facsimile Number: (408) 748-7470

(b) For the convenience of foreign
consignees and other foreign parties,
certain BXA forms may be obtained at
u.s. Embassies and Consulates
throughout the world.

(c) All applications should be mailed
to the following address, unless other-
wise specified: Bureau of Export Ad-
ministration, U.S. Department of Com-

§748.3

merce, P.O. Box 273, Washington, D.C.
20044. If you wish to submit your appli-
cation using an overnight courier, use
the following address: Bureau of Export
Administration, U.S. Department of
Commerce, 14th Street and Pennsylva-
nia Avenue N.W., Room 2705, Washing-
ton, D.C. 20044, Attn: “Application En-
closed”’. BXA will not accept applica-
tions sent C.0.D.

§748.3 Classification
Opinions.

and Advisory

(a) Introduction. In light of your re-
sponsibility to classify your item, you
may ask BXA to provide you with the
correct Export Control Classification
Number (ECCN) to the paragraph (or
subparagraph if appropriate). BXA will
advise you whether or not your item is
subject to the EAR and, if applicable,
the appropriate ECCN. This type of re-
quest is commonly referred to as a
“Classification Request”. If requested,
for a given end-use, end-user, and/or
destination, BXA will advise you
whether a license is required, or likely
to be granted, for a particular trans-
action. Note that these responses do
not bind BXA to issuing a license in
the future. This type of request, along
with requests for guidance regarding
other interpretations of the EAR are
commonly referred to as ‘‘Advisory
Opinions™’.

(b) Classification requests. You must
submit your Classification Request
using Form BXA-748P or its electronic
equivalent. See the instructions con-
tained in Supplement No. 1 to part 748
to complete the Blocks identified for
this type of request. Classification Re-
quests must be sent to BXA at one of
the addresses listed in §748.2(c) of this
part or submitted electronically. Be
certain that your request is complete
and does not omit any essential infor-
mation.

(1) Each Classification Request must
be limited to 5 items. Exceptions may
be granted by BXA on a case-by-case
basis for several related items if the re-
lationship between the items is satis-
factorily substantiated in the request.
Classification requests must be sup-
ported by any descriptive literature,
brochures, precise technical specifica-
tions or papers that describe the items
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in sufficient technical detail to enable
classification by BXA.

(2) You must complete Blocks 1
through 5, 14, 22(b)(c)(d) and (i) (enter
your recommended classification infor-
mation in these blocks), 24 and 25 on
the application when submitting a
Classification request. If you are re-
questing BXA to classify an item for
which precise specifications are identi-
fied in §748.8 of this part, these speci-
fications must be addressed in, or at-
tached to, your application. Consult
§738.2 of the EAR for guidance on
classifying items on the Commerce
Control List.

(3) Classification requests for a one-
time Department of Commerce review
of encryption software transferred
from the U.S. Munitions List consist-
ent with E.O. 13026 of November 15, 1996
(61 FR 58767) and pursuant to the Presi-
dential Memorandum of that date are
required prior to export to determine
eligibility for release from EIl controls.
Refer to Supplement No. 6 to part 742
for instructions on submitting such re-
quests for mass market encryption
software. For requests for Key Escrow,
Key Recovery, or Recovery encryption
products, include the word
“Encryption” in Block 24: Additional
Information.

(c) Advisory Opinions. Advisory Opin-
ions must be submitted in writing to
the address listed in §748.2(c) of the
EAR. Both your letter and envelope
must be marked ‘““Advisory Opinion.”’

(1) Your letter must contain the fol-
lowing information if you are request-
ing guidance regarding interpretations
of the EAR:

(i) The name, title, and telephone and
facsimile numbers of the person to con-
tact,

(i) Your complete address comprised
of street address, city, state, country,
and postal code; and

(2) If you are requesting BXA to de-
termine whether a license is required,
or the licensing policy related to a par-
ticular end-use, end-user, and/or des-
tination, in addition to the informa-
tion required in §748.3(c)(1) you must
also include:

(i) All available information on the
parties to the transaction and the pro-
posed end-use or end-user,
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(ii) The model number for each item,
where appropriate,

(iii) The Export Control Classifica-
tion Number, if known, for each item;
and

(iv) Any descriptive literature, bro-
chures, technical specifications or pa-
pers that describe the items in suffi-
cient technical detail to enable BXA to
verify the correct classification.

[61 FR 12812, Mar. 25, 1996, as amended at 61
FR 68585, Dec. 30, 1996]

§748.4 Basic guidance related to ap-
plying for a license.

(a) Disclosure and substantiation of
facts on license applications. You, as the
applicant, are required to make the
complete disclosure of all parties in in-
terest to the transaction so that BXA
may decide on the license application
with the fullest knowledge of all rel-
evant facts. If the license application is
filed for an account other than that of
the applicant, the agent, as applicant
must disclose the name of the agent’s
principal. Where there is any doubt as
to which of several persons should be
named as a party to the license, you
must disclose the names of all such
persons and the functions to be per-
formed by each in Block 24 on your ap-
plication or an attachment to your li-
cense application.

(b) Applications for the export of items
from the United States. A license appli-
cation to export items from the United
States may be made only by a person
subject to the jurisdiction of the Unit-
ed States who is in fact the exporter,
or by the applicant’s duly authorized
agent. This limitation does not apply
to applications for the reexport of
items previously exported. An applica-
tion may be made on behalf of a person
not subject to the jurisdiction of the
United States by an authorized agent
in the United States, who then be-
comes the applicant.

(c) Prohibited from applying for a li-
cense. No person convicted of a viola-
tion of any statute specified in section
11(h) of the Export Administration Act,
as amended, at the discretion of the
Secretary of Commerce, may apply for
any license for a period up to 10 years
from the date of the conviction. See
§766.25 of the EAR.
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(d) Prior action on a shipment. If you
have obtained a license without disclo-
sure of the facts described in this sec-
tion, the license will be deemed to have
been obtained without disclosure of all
facts material to the granting of the li-
cense and the license so obtained will
be deemed void. See part 764 of the
EAR for other sanctions that may re-
sult in the event a violation occurs.

(1) Licenses for items subject to deten-
tion or seizure. If you submit a license
application for items that you know
have been detained or seized by the Of-
fice of Export Enforcement or by the
U.S. Customs Service, you must dis-
close this fact to BXA when you sub-
mit your license application.

(2) Licenses for items previously ex-
ported. You may not submit a license
application to BXA covering a ship-
ment that is already laden aboard the
exporting carrier, exported or reex-
ported. If such export or reexport
should not have been made without
first securing a license authorizing the
shipment, you must send a letter of ex-
planation to the Office of Export En-
forcement, U.S. Department of Com-
merce, 14th and Pennsylvania Avenue,
N.W., H4520, Washington, D.C., 20230.
The letter must state why a license
was not obtained and disclose all facts
concerning the shipment that would
normally have been disclosed on the li-
cense application. You will be informed
of any action and furnished any in-
structions by the Office of Export En-
forcement.

(e) Multiple shipments. Your license
application need not be limited to a
single shipment, but may represent a
reasonable estimate of items to be
shipped throughout the validity of the
license. Do not wait until the license
you are using expires before submitting
a new application. You may submit a
new application prior to the expiration
of your current license in order to en-
sure uninterrupted shipping.

(f) Second application. You may not
submit a second license application
covering the same proposed trans-
action while the first is pending action
by BXA.

(9) Resubmission. If a license applica-
tion is returned without action to you
by BXA or your application represents
a transaction previously denied by

§748.4

BXA, and you want to resubmit the li-
cense application, a new license appli-
cation must be completed in accord-
ance with the instructions contained in
Supplement No. 1 to part 748. Cite the
Application Control Number on your
original application in Block 24 on the
new license application.

(h) Emergency processing. If you be-
lieve an emergency situation beyond
your control necessitates expedited
processing of your license application,
you should contact BXA’'s Exporter
Counseling Division of the Office of Ex-
porter Services. This office may be
reached by telephone on (202) 482-4811
or by facsimile on (202) 482-3617. These
procedures do not apply to emergency
handling of Special Comprehensive Li-
cense applications.

(1) How to request emergency handling.
If your license application is already
pending with BXA, contact the Ex-
porter Counseling Division directly on
either number listed in paragraph (h)
of this section. If you have not yet sub-
mitted your license application, in-
clude a written letter with the title
“Emergency Handling Request” with
your license application. The letter
must include:

(i) A justification for the request,
supported, where appropriate, with
copies of orders, communications, or
other documentation to substantiate
that your request constitutes a valid
emergency. You may be specifically re-
quested to supply other documents not
included with your submission.

(ii) An acknowledgement by you that
any license issued under these emer-
gency procedures will have a limited
validity period as described in §750.7(g)
of the EAR, and that it generally will
not be extended.

(2) Prompt delivery of emergency han-
dling requests. You are responsible for
prompt delivery of your request and li-
cense application to BXA. You may
hand-carry your request and license ap-
plication or use the services of an over-
night courier to ensure prompt deliv-
ery. If you desire to hand-carry your
request and license application, you
may hand deliver it to the Exporter
Counseling Division at the address
stated in §748.2(a) of this part. If you
decide to use an overnight courier, use
the address listed in §748.2(c) of this
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part. The envelope containing your li-
cense application should be labeled
‘“Attn: Exporter Counseling Division,
Emergency Handling Request En-
closed”.

(3) Review of emergency handling re-
quests. BXA views an emergency as an
unforeseeable situation over which you
have no control. On the day of receipt,
BXA will evaluate your license applica-
tion and decide whether emergency
handling is warranted. Frequent emer-
gency request will be given particu-
larly close scrutiny. This procedure is
not designed to become a substitute for
timely filing of license applications.

(4) Action on license applications proc-
essed under emergency procedures. If you
have submitted an emergency request,
you will be contacted by the Exporter
Counseling Division informing you of
whether or not your request for emer-
gency processing has been granted. If
your license is approved under emer-
gency handling procedures, you will be
notified by BXA of the approval by
telephone or in person. You will be
given the license number and verbal
authorization to effect shipment imme-
diately, without waiting for the actual
license. Any license approved under
these emergency handling procedures
will have a limited validity period as
described in §750.7(g) of the EAR.

§748.5 Parties to the transaction on a
license application.

(a) Applicant. (1) The “‘applicant” is
defined as the person who, as the prin-
cipal party in interest in the trans-
action, has the power and responsibil-
ity for determining and controlling the
exporting or reexporting of the items.
BXA is primarily concerned with the
identity of the applicant and the appli-
cant’s role in the transaction, and not
the terms of sale.

(2) Ordinarily, a seller who delivers
items in the United States to a foreign
buyer, or to the latter’s forwarder or
other agent, would not be in a position
to assume responsibility for the export
and would not be a proper applicant.
This would normally be the situation
where sale is made f.o.b. factory, al-
though such terms of sale may relate
only to price and are not necessarily
inconsistent with the assumption by
the seller of full responsibility for
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effecting the export or reexport. The
seller can still be liable if the seller
knows that the importer or its agent
will not obtain the required license.

(3) If the seller intends to leave the
responsibility for effecting an export or
reexport in the hands of the foreign im-
porter or the latter’s forwarding or
purchasing agent in the United States,
the foreign importer should apply for
the license in the foreign importer’s
own name if the foreign importer is
subject to the jurisdiction of the Unit-
ed States at the time of export. Other-
wise, the importer’s forwarding or pur-
chasing agent or other person subject
to the jurisdiction of the U.S. must ap-
pear as applicant and exporter. In this
situation you, as the applicant, must
disclose your role as agent and the
name of your principal.

(b) Order party. The order party is
that person in the United States who
conducted the direct negotiations or
correspondence with the foreign pur-
chaser or ultimate consignee and who,
as a result of these negotiations, re-
ceived the order from the foreign pur-
chaser or ultimate consignee.

(c) Purchaser. The purchaser is that
person abroad who has entered into the
transaction with the applicant to pur-
chase an item for delivery to the ulti-
mate consignee. A bank, freight for-
warder, forwarding agent, or other
intermediary is not the purchaser. The
purchaser and ultimate consignee may
be the same entity.

(d) Intermediate consignee. The inter-
mediate consignee is the bank, for-
warding agent, or other intermediary
(if any) who acts in a foreign country
as an agent for the exporter or re-
exporter, the purchaser, or the ulti-
mate consignee, for the purpose of
effecting delivery of the export or reex-
port to the ultimate consignee.

(e) Ultimate consignee. The ultimate
consignee is the person located abroad
who is the true party in interest in ac-
tually receiving the export for the des-
ignated end-use. A bank, freight for-
warder, forwarding agent, or other
party, when acting as an intermediary,
is not acceptable as the ultimate con-
signee.
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8§748.6 General instructions for license
applications.

(a) Form and instructions. An applica-
tion for license, whether to export or
reexport, must be submitted on Form
BXA-748P, Multipurpose Application
(revised June 15, 1996 or later), and
Form BXA-748P-A, Item Appendix, and
Form BXA-748P-B, End-User Appendix.
Facsimiles or copies of these forms are
not acceptable. Instructions for prepar-
ing Form BXA-748P are contained in
Supplement No. 1 to this part 748. See
§748.7(a) of this part for instructions on
submitting license applications elec-
tronically.

(b) Application Control Number. Each
application form includes a preprinted
Application Control Number. The Ap-
plication Control Number, consisting
of a letter followed by six digits, is for
use by BXA when processing applica-
tions, and by applicants when commu-
nicating with BXA concerning pending
applications. This number is used for
tracking purposes within the U.S. Gov-
ernment. The Application Control
Number is not a license number.

(c) Approval or denial in entirety. Li-
cense applications may be approved in
whole or in part, denied in whole or in
part, or returned without action. How-
ever, you may specifically request that
your license application be considered
as a whole and either approved or de-
nied in its entirety.

(d) Combining items on license applica-
tions. Any items may be combined on a
single application, however, if the
items differ dramatically (e.g., comput-
ers and shotguns) the number of BXA
offices to which a license application
may be referred for review may in-
crease significantly. Accordingly, it is
recommended that you limit items on
each license application to those that
are similar and/or related.

(e) Assembly and additional informa-
tion. All documents or correspondence
accompanying your license application
should bear the Application Control
Number, and be stapled together.
Where necessary, BXA may require you
to submit additional information be-
yond that stated in the EAR confirm-
ing or amplifying information con-
tained in your license application.

(f) Changes in facts. Answers to all
items on the license application will be
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deemed to be continuing representa-
tions of the existing facts or cir-
cumstances. Any material or sub-
stantive change in the terms of the
order, or in the facts relating to the
transaction, must be promptly re-
ported to BXA, whether a license has
been granted or the license application
is still under consideration. If a license
has been granted and such changes are
not excepted in §750.7(c) of the EAR,
they must be reported immediately to
BXA, even though shipments against
the license may be partially or wholly
completed, during the validity period
of the license.

(g) Request for extended license validity
period. An extended validity period will
generally be granted if your trans-
action is related to a multi-year
project, when production lead time will
not permit export or reexport during
the normal validity period or for other
similar circumstances. A continuing
requirement to supply spare or replace-
ment parts will not normally justify an
extended validity period. To request an
extended validity period, include jus-
tification for your request in Block 24
on the application.

8§748.7 Applying electronically for a li-
cense or Classification request.

(a) Authorization. You may apply
electronically once you have been au-
thorized to do so by BXA. An author-
ization to submit applications elec-
tronically may be limited or with-
drawn by BXA at any time. There are
no prerequisites for obtaining permis-
sion to submit electronically or limita-
tions in terms of country eligibility.
However, BXA may direct for any rea-
son that any electronic application be
resubmitted in writing, in whole or in
part

(1) Requesting approval to submit appli-
cations electronically. To submit appli-
cations electronically, your company
must submit a written request to BXA
at one of the addresses identified in
§748.2(c) of this part. Both the envelope
and letter must be marked ““Attn: Elec-
tronic Submission Request”. Your let-
ter must contain your company’s
name, and the address, telephone num-
ber, and name of the principal contact
person in your company. Before ap-
proving your request, BXA will provide
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you with language for a number of re-
quired certifications. Once you have
completed the necessary certifications,
you may be approved by BXA to sub-
mit applications electronically.

(2) Assignment and use of company and
personal identification numbers. (i) Each
company granted permission to submit
applications electronically will be as-
signed a company identification num-
ber. Each person approved by BXA to
submit applications electronically for
the company will be assigned a per-
sonal identification number (“‘PIN’’)
telephonically by BXA. A PIN will be
assigned to you only if your company
has certified to BXA that you are au-
thorized to act for it in making elec-
tronic submissions under the EAR.

(i) Your company may reveal the as-
signed company identification number
only to the PIN holders, their super-
visors, employees, or agents of the
company with a commercial justifica-
tion for knowing the company identi-
fication number.

(iii) An individual PIN holder may
not:

(A) Disclose the PIN to anyone;

(B) Record the PIN either in writing
or electronically;

(C) Authorize another person to use
the PIN; or

(D) Use the PIN following termi-
nation by BXA or your company of
your authorization or approval for PIN
use.

(iv) To prevent misuse of the PIN:

(A) If a PIN is lost, stolen or other-
wise compromised, the company and
the PIN holder must report the loss,
theft or compromise of the PIN imme-
diately by telephoning BXA at (202)
482-0436. You must confirm this notifi-
cation in writing within two business
days to BXA at the address provided in
§748.2(c) of this part.

(B) Your company is responsible for
immediately notifying BXA whenever a
PIN holder leaves the employ of the
company or otherwise ceases to be au-
thorized by the company to submit ap-
plications electronically on its behalf.

(v) No person may use, copy, steal or
otherwise compromise a PIN assigned
to another person; and no person may
use, copy, steal or otherwise com-
promise the company identification
number where the company has not au-
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thorized such person to have access to
the number.

(b) Electronic submission of applica-
tions. (1) All applications. Upon submis-
sion of the required certifications and
approval of the company’s request to
use electronic submission, BXA will
provide instructions both on the meth-
od to transmit applications electroni-
cally and the process for submitting re-
quired supporting documents and tech-
nical specifications. These instructions
may be modified by BXA from time to
time.

(2) License Applications. The elec-
tronic submission of an application for
license will constitute an export con-
trol document. Such submissions must
provide the same information as writ-
ten applications and are subject to the
recordkeeping provisions of part 762 of
the EAR. The applicant company and
PIN holder submitting the application
will be deemed to make all representa-
tions and certifications as if the sub-
mission were made in writing by the
company and signed by the submitting
PIN holder. Electronic submission of a
license application will be considered
complete upon the transmittal of the
application to BXA or to an entity
under contract to receive such applica-
tions for BXA.

(c) Maintenance of a log. Your com-
pany must maintain a log, either
manually or electronically, specifying
the date and time of each electronic
submission, the ECCNs of items on
each electronic submission, and the
name of the employee or agent submit-
ting the license application. This log
may not be altered. Written correc-
tions must be made in a manner that
does not erase or cover original entries.
If the log is maintained electronically,
corrections may only be made as nota-
tions.

(d) Updating. An applicant company
must promptly notify BXA of any
change in its name or address. If your
company wishes to have an individual
added as a PIN holder, your company
must advise BXA and follow the in-
structions provided by BXA. Your com-
pany should conduct periodic reviews
to ensure that PINs are held only by
individuals whose current responsibil-
ities make it necessary and appropriate
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that they act for the company in this
capacity.

§748.8 Unique license application re-
quirements.

In addition to the instructions con-
tained in Supplement No. 1 to this part
748, you must also ensure that the addi-
tional requirements for certain items
or types of transactions described in
this section are addressed in your li-
cense application. See Supplement No.
2 to this part 748 if your application in-
volves:

(a) Chemicals, medicinals, and phar-
maceuticals.

(b) Communications intercepting de-
vices.

(c) Digital computers, telecommuni-
cations, and related equipment.

(d) Gift parcels; consolidated in a sin-
gle shipment.

(e) Intransit shipments through the
United States.

(f) Intransit shipments outside of the
United States.

(9) Nuclear Nonproliferation
and end-uses.

(h) Numerical control devices, mo-
tion control boards, numerically con-
trolled machine tools, dimensional in-
spection machines, direct numerical
control systems, specially designed as-
semblies and specially designed soft-
ware.

(i) Parts, components, and materials
incorporated abroad into foreign-made
products.

(J) Ship stores, plane stores, supplies,
and equipment.

(k) Regional
items.

(I) Reexports.

(m) Robots.

(n) Short Supply controlled items.

(o) Technology.

(p) Temporary exports or reexports.

items

stability controlled

§748.9 Support documents for license
applications.

(a) Exemptions. If you plan to submit
a license application involving one of
the following situations, no support
documentation is required. Simply sub-
mit the license application.

(1) All exports and reexports involv-
ing ultimate consignees located in any
of the following destinations:
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Bahamas Guyana

Barbados Haiti

Belize Honduras

Bermuda Jamaica

Bolivia Lee\{vard and

Brazil Wl_ndward Islands
Canada Mexico

Chile Miquelon and St.

. Pierre Islands
Colomb|_a Netherlands Antilles
Costa Rica Nicaragua
Dominican Republic  pgnama
Ecuador Paraguay
El Salvador Peru
French West Indies Surinam
French Guiana Trinidad and Tobago
Greenland Uruguay
Guatemala Venezuela

(2) The ultimate consignee or pur-
chaser is a foreign government(s) or
foreign government agency(ies). To de-
termine whether the parties to your
transaction meet the definition of
‘‘government agency’’ refer to the defi-
nition contained in part 772 of the
EAR. Remember, if either the ultimate
consignee or purchaser is not a foreign
government or foreign government
agency, a statement is required from
the nongovernmental party. However,
support documents are required from
governments of the People’s Republic
of China, India, Bulgaria, Czech Repub-
lic, Hungary, Poland, Romania, and
Slovakia.

(3) The license application is filed by,
or on behalf of, a relief agency reg-
istered with the Advisory Committee
on Voluntary Foreign Aid, U.S. Agency
for International Development, for ex-
port to a member agency in the foreign
country.

(4) The license application is submit-
ted to export or reexport items for
temporary exhibit, demonstration, or
testing purposes.

(5) The license application is submit-
ted for items controlled for short sup-
ply reasons (see part 754 of the EAR).

(6) The license application is submit-
ted under the Special Comprehensive
License procedure described in part 752
of the EAR.

(b) Support document requirements. Li-
cense applications not exempt under
paragraph (a) of this section generally
must be supported by documents de-
signed to elicit information concerning
the disposition of the items intended
for export or reexport. These support
documents must be either submitted at
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the time the license application is filed
or retained in the applicant’s files in
accordance with the recordkeeping pro-
visions of part 762 of the EAR. The type
of support documentation required is
dependent on the item involved and the
country of ultimate destination. To de-
termine which type of support docu-
mentation is required, answer the fol-
lowing questions:

(1) Does your transaction involve
items controlled for national security
reasons?

(i) If yes, continue with question
number 2 in paragraph (b)(2) of this
section.

(if) If no, your transaction may re-
quire a Statement by Ultimate Con-
signee and Purchaser.

(2) Does your transaction involve
items controlled for national security
reasons destined for one of the follow-
ing countries? (This applies only to
those overseas destinations specifically
listed.)

Argentina Korea, Republic of
Australia Liechtenstein
Austria Luxembourg
Belgium Netherlands
Bulgaria New Zealand
China (PRC) Norway

Czech Republic Pakistan
Denmark Poland

Finland Portugal
France Romania
Germany Singapore
Greece Slovakia

Hong Kong Spain

Hungary Sweden

India Switzerland
Ireland, Republic of Taiwan

Italy Turkey

Japan United Kingdom

(i) If yes, your transaction may re-
quire an Import or End-User Certifi-
cate. Note that if the destination is the
People’s Republic of China, a State-
ment of Ultimate Consignee and Pur-
chaser may be substituted for a PRC
End-User Certificate under the follow-
ing conditions:

(1) The item to be exported is de-
scribed in an Advisory Note for Coun-
try Group D:1 (See Supplement No. 1 to
part 740 of the EAR) on the CCL; or

(2) The item to be exported (i.e., re-
placement parts and sub-assemblies) is
for servicing previously exported items
and is valued at $75,000 or less; or

(3) The End-User is not a Chinese en-
tity.
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(ii) If no, your transaction may re-
quire a Statement by Ultimate Con-
signee or Purchaser.

(c) License applications requiring sup-
port documents. License applications re-
quiring support by either a Statement
by the Ultimate Consignee and Pur-
chaser or an Import or End-User Cer-
tificate must indicate the type of sup-
port document obtained in Block 6 or 7
on your application with an “X’’ in the
appropriate box. If the support docu-
ment is an Import or End User Certifi-
cate, you must also identify the origi-
nating country and number of the Cer-
tificate in Block 13 on your applica-
tion. If a license application is submit-
ted without either the correct Block or
Box marked on the application or the
required support document, the license
application will be immediately re-
turned without action unless the satis-
factory reasons for failing to obtain
the document are supplied in Block 24
or in an attachment to your license ap-
plication.

(1) License applications supported by an
Import or End User Certificate. If submis-
sion of the original certificate is not
required by §748.10(g) of this part, you
may submit your license application
upon receipt of a facsimile or other leg-
ible copy of the Import or End User
Certificate provided that no shipment
is made against any license issued
based upon the Import or End User Cer-
tificate prior to receipt and retention
of the original statement by the appli-
cant. If §748.10(g) of this part requires
submission of the original certificate
with your license application, you
must submit the original. Copies will
not be accepted.

(2) License applications supported by
Ultimate Consignee and Purchaser state-
ments. These types of license applica-
tions may be submitted upon receipt of
a facsimile or other legible copy of the
original statement provided that the
original manually-signed statement is
retained by the ultimate consignee,
and you retain a copy of the statement.

(d) Exceptions to obtaining the required
support document. BXA will consider
the granting of an exception to the re-
quirement for supporting document
where the requirements cannot be met
due to circumstances beyond your con-
trol. An exception will not be granted
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contrary to the objectives of the U.S.
export control laws and regulations.
Refer to §748.12(d) of this part for spe-
cific instructions on procedures for re-
questing an exception.

(e) Validity period. (1) When an Import
or End-User Certificate or a Statement
by Ultimate Consignee and Purchaser
is required to support one or more li-
cense applications, you must submit
the first license application within the
validity period shown on the Certifi-
cate, or 6 months from the date the
Certificate was issued or Statement
signed, whichever is shorter.

(2) AIl subsequent license applica-
tions supported by the same Import or
End-Use Certificate must be submitted
to BXA within one year from the date
that the first license application sup-
ported by the same Import or End-Use
Certificate was submitted to BXA.

(3) AIl subsequent license applica-
tions supported by the same Statement
by Ultimate Consignee and Purchaser
must be submitted within two years of
the first application if the statement
was completed as a single transaction
statement. If the statement was com-
pleted as a multiple transaction state-
ment, all applications must be submit-
ted within two years of signature by
the consignee or purchaser, whichever
was last.

(f) English translation requirements. All
abbreviations, coded terms, or other
expressions on support documents hav-
ing special significance in the trade or
to the parties to the transaction must
be explained on an attachment to the
document. Documents in a language
other than English must be accom-
panied by an attachment giving an ac-
curate English translation, either
made by a translating service or cer-
tified by you to be correct. Expla-
nations or translations should be pro-
vided on a separate piece of paper, and
not entered on the support documents
themselves.

(g) Responsibility for full disclosure. (1)
Information contained in a support
document cannot be construed as ex-
tending or expanding or otherwise
modifying the specific information sup-
plied in a license application or license
issued by BXA. The license application
covering the transaction discloses all
facts pertaining to the transaction.
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The authorizations contained in the re-
sulting license are not extended by in-
formation contained in an Import Cer-
tificate, End-User Certificate or State-
ment by Ultimate Consignee and Pur-
chaser regarding reexport from the
country of destination or any other
facts relative to the transaction that
are not reported on the license applica-
tion.

() Misrepresentations, either
through failure to disclose facts, con-
cealing a material fact, or furnishing
false information, will subject respon-
sible parties to administrative action
by BXA. Administrative action may in-
clude suspension, revocation, or denial
of licensing privileges and denial of
other participation in exports from the
United States.

(3) In obtaining the required support
document, you as the applicant are not
relieved of the responsibility for full
disclosure of any other information
concerning the ultimate destination
and end-use, end-user of which you
know, even if inconsistent with the
representations made in the Import
Certificate, End-User Certificate, or
Statement by Ultimate Consignee and
Purchaser. You are responsible for
promptly notifying BXA of any change
in the facts contained in the support
document that comes to your atten-
tion.

(h) Effect on license application review.
BXA reserves the right in all respects
to determine to what extent any li-
cense will be issued covering items for
which an Import or End-User Certifi-
cate has been issued by a foreign gov-
ernment. BXA will not seek or under-
take to give consideration to rec-
ommendations from the foreign gov-
ernment as to the action to be taken
on a license application. A supporting
document issued by a foreign govern-
ment will be only one of the factors
upon which BXA will base its licensing
action, since end-uses and other consid-
erations are important factors in the
decision making process.

(i) Request for return of support docu-
ments submitted to BXA. If an applicant
is requested by a foreign importer to
return an unused or partially used Im-
port or End-User Certificate submitted

269



§748.10

to BXA in support of a license applica-
tion, the procedure provided in this
paragraph (i) should be followed:

(1) The applicant must send a letter
request for return of an Import or End-
User Certificate to the address stated
in §748.2(c) of this part, “Attn: Import/
End-User Certificate Request’’.

(2) The letter request must include
the name and address of the importer,
the Application Control Number under
which the original Import or End-User
Certificate was submitted, the Applica-
tion Control Numbers for any subse-
quent license applications supported by
the same certificate, and one of the fol-
lowing statements, if applicable:

(i) If the certificate covers a quantity
greater than the total quantity identi-
fied on the license application(s) sub-
mitted against it, a statement that the
certificate will not be used in connec-
tion with another license application.

(ii) If you do not intend to make any
additional shipments under a license
covered by the certificate, or are in
possession of an expired license covered
by the certificate, a statement to this
effect, indicating the unshipped items.

(J) Recordkeeping requirements for re-
turning certificates retained by the appli-
cant. (1) Though the recordkeeping pro-
visions of the EAR require that all
original support documents be retained
for a period of five years, an unused or
partially used certificate may be re-
turned at the request of a foreign im-
porter provided that you submit the
original certificate, accompanied by a
letter of explanation, a copy of each li-
cense covered by the certificate, and a
list of all shipments made against each
license to BXA at the address listed in
§748.2(c). BXA will notify you in writ-
ing whether your request has been
granted. The following information
must be contained in your letter of ex-
planation:

(i) A statement citing the foreign im-
porter’s request for return of the cer-
tificate;

(if) The license number(s) that have
been issued against the certificate (in-
cluding both outstanding and expired
licenses); and

(iii) If the certificate covers a quan-
tity greater that the total quantity
stated on the license(s), you must in-
clude a statement that the certificate
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will not be used in connection with an-
other license application.

(2) If your request is granted, BXA
will return the certificate to you. You
must make a copy of the certificate be-
fore you return the original to the im-
porter. This copy must show all the in-
formation contained on the original
certificate including any notation
made on the certificate by BXA. The
copies must be retained on file along
with your correspondence in accord-
ance with the recordkeeping provisions
in part 762 of the EAR.

§748.10
cates.

Import and End-User Certifi-

(a) Scope. There are a variety of Im-
port and End-User Certificates cur-
rently in use by various governments.
The control exercised by the govern-
ment issuing the Import or End-User
Certificate is in addition to the condi-
tions and restrictions placed on the
transaction by BXA. The laws and reg-
ulations of the United States are in no
way modified, changed, or superseded
by the issuance of an Import or End-
User Certificate. This section describes
exceptions and relationships true for
both Import and End-User Certificates,
and applies only to transactions in-
volving national security controlled
items destined for one of the countries
identified in §748.9(b)(2) of this part.

(b) Import or End-User Certificate. An
Import or End-User Certificate must be
obtained, wunless your transaction
meets one of the exemptions stated in
§748.9(a) of this part, if:

(1) Any items on your license applica-
tion are controlled for national secu-
rity reasons (NS),

(2) The ultimate destination is a
country listed in §748.9(b)(2) of this
part; and

(3) Your license application involves
the export of items classified in a sin-
gle entry on the CCL, the total value of
which exceeds $5,000.

(i) Your license application may list
several separate CCL entries. If any
entry controlled for national security
reasons exceeds $5,000, then an Import
or End-User Certificate must be ob-
tained covering all items controlled for
national security reasons on your li-
cense application;
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(ii) If your license application in-
volves a lesser transaction that is part
of a larger order for items controlled
for national security reasons in a sin-
gle ECCN exceeding $5,000, an Import
or End-User Certificate must be ob-
tained.

(iii) You may be specifically re-
quested by BXA to obtain an Import
Certificate for a transaction valued
under $5,000.

(c) How to obtain an Import or End-
User Certificate. (1) Applicants must re-
quest that the importer (e.g., ultimate
consignee or purchaser) obtain the Im-
port or End-User Certificate, and that
it be issued covering only those items
that are controlled for national secu-
rity reasons. Importers should not be
requested to obtain an Import or End-
User Certificate for items that are con-
trolled for reasons other than national
security. Upon receipt, the importer
must transmit the original document
to the applicant.

(2) The applicant’s name must appear
on the Import or End-User Certificate
submitted to BXA as either the appli-
cant, supplier, or order party. The Im-
port Certificate may be made out to ei-
ther the ultimate consignee or the pur-
chaser, even though they are different
parties, as long as both are located in
the same country.

NOTE TO PARAGRAPH (C) OF THIS SECTION:
You should furnish the consignee with the
item description contained in the CCL to be
used in applying for the Import or End-User
Certificate. It is also advisable to furnish a
manufacturer’s catalog, brochure, or tech-
nical specifications if the item is new.

(3) If your transaction requires sup-
port of a PRC End-User Certificate,
you must ensure the following informa-
tion is included on the PRC End-User
Certificate signed by an official of the
Department of Science and Technology
of the Ministry of Foreign Trade and
Economic Cooperation (MOFTEC) with
MOFTEC’s seal affixed to it:

(i) Title of contract and contract
number (optional);

(ii) Names of importer and exporter;

(iii) End-User and end-use;

(iv) Description of the item, quantity
and dollar value; and

(v) Signature of the
date.

importer and

§748.10

(d) Where to obtain Import and End-
User Certificates. See Supplement No. 4
to this part for a list of the authorities
administering the Import Certificate/
Delivery Verification and End-User
Certificate Systems in other countries.

(e) Triangular symbol on International
Import Certificates. (1) In accordance
with international practice, the issuing
government may stamp a triangular
symbol on the International Import
Certificate (11C). This symbol is notifi-
cation that the importer does not in-
tend to import or retain the items in
the country issuing the certificate, but
that, in any case, the items will not be
delivered to any destination except in
accordance with the export regulations
of the issuing country.

(2) If you receive an IIC bearing a tri-
angular symbol, you must identify all
parties to the transaction on the li-
cense application, including those lo-
cated outside the country issuing the
1IC. If the importer declines to provide
you with this information, you may ad-
vise the importer to provide the infor-
mation directly to BXA, through a U.S.
Foreign Commercial Service office, or
in a sealed envelope to you marked “To
be opened by BXA only”’.

(f) Multiple license applications sup-
ported by one certificate. An Import or
End-User Certificate may cover more
than one purchase order and more than
one item. Where the certificate in-
cludes items for which more than one
license application will be submitted,
you must include in Block 24 on your
application, or in an attachment to
each license application submitted
against the certificate, the following
certification:

1 (We) certify that the quantities of items
shown on this license application, based on
the Certificate identified in Block 13 of this
license application, when added to the quan-
tities shown on all other license applications
submitted to BXA based on the same Certifi-
cate, do not total more than the total quan-
tities shown on the above cited Certificate.

(g) Submission of Import and End-User
Certificates. If a PRC End-User Certifi-
cate is required for your proposed
transaction, you must submit the
original certificate with your license
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application. Copies will not be accept-
ed. All other certificates must be re-
tained on file by the applicant in ac-
cordance with the recordkeeping provi-
sions of part 762 of the EAR, and not
submitted with the license application.

(h) Alterations. After an Import or
End-User Certificate is issued by a for-
eign government, no corrections, addi-
tions, or alterations may be made on
the Certificate by any person. If you
desire to explain any information con-
tained on the Certificate, you may at-
tach a signed statement to the Certifi-
cate.

(i) Request for Delivery Verification.
BXA will, on a selective basis, require
Delivery Verification documents for
shipments supported by Import Certifi-
cates. You will be notified if Delivery
Verification is required at the time of
issuance of the license. Please refer to
§748.13 of this part for detailed infor-
mation on these procedures.

(J) Retention procedures. You must re-
tain on file the original copy of any
certificate issued in support of a li-
cense application submitted to BXA,
unless the original is submitted with
the license application. All record-
keeping provisions contained in part
762 of the EAR apply to this require-
ment, except that reproductions may
not be substituted for the officially au-
thenticated original in this instance.

§748.11 Statement by Ultimate Con-
signee and Purchaser.

(a) Exceptions to completing a State-
ment by Ultimate Consignee and Pur-
chaser. A Statement by the Ultimate
Consignee and/or Purchaser involved in
a transaction must be completed un-
less:

(1) An International Import Certifi-
cate, a People’s Republic of China End-
User Certificate, an Indian Import Cer-
tificate, or a Bulgarian, Czech, Hungar-
ian, Polish, Romanian or Slovak Im-
port Certificate is required in support
of the license application;

(2) The applicant is the same person
as the ultimate consignee, provided the
required statements are contained in
Block 24 on the license application.
This exemption does not apply where
the applicant and consignee are sepa-
rate entities, such as parent and sub-
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sidiary, or affiliated or associated
firms;

(3) The application is valued at $5000
or less, and is not part of a larger
transaction; or

(4) The transaction meets one of the
exemptions stated in §748.9(a) of this
part.

(b) Submission of the Statement by Ulti-
mate Consignee and Purchaser. A copy of
the statement must be submitted with
your license application if the country
of ultimate destination is listed in ei-
ther Country Group D:2, D:3, or D4
(See Supplement No. 1 to part 740 of
the EAR). The copy submitted by the
applicant must be of sufficient quality
to ensure all assertions made on the
statement are legible and that the sig-
natures are sufficiently legible to per-
mit identification of the signature as
that of the signer. The applicant must
receive the manually-signed original
within 60 days from the date the origi-
nal is signed by the ultimate con-
signee. The applicant must, upon re-
ceipt, retain the manually-signed origi-
nal, and both the ultimate consignee
and purchaser should retain a copy of
the statement in accordance with the
recordkeeping provisions contained in
part 762 of the EAR.

(c) Form or letter. The ultimate con-
signee and purchaser must complete ei-
ther a statement on company letter-
head in accordance with paragraph (e)
of this section or Form BXA-711, State-
ment by Ultimate Consignee and Pur-
chaser. If the consignee and purchaser
elect to complete the statement on let-
terhead and both the ultimate con-
signee and purchaser are the same en-
tity, only one statement is necessary.
If the ultimate consignee and pur-
chaser are separate entities, separate
statements must be prepared and
signed. If the ultimate consignee and
purchaser elects to complete Form
BXA-711, only one Form BXA-711 (con-
taining the signatures of the ultimate
consignee and purchaser) need be com-
pleted. Whether your ultimate con-
signee and purchaser sign a written
statement or complete Form BXA-711,
the following constraints apply:

(1) Responsible officials representing
the ultimate consignee and purchaser
must sign the statement. ‘“‘Responsible
official” is defined as someone with
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personal knowledge of the information
included in the statement, and author-
ity to bind the ultimate consignee or
purchaser for whom they sign, and who
has the power and authority to control
the use and disposition of the licensed
items.

(2) The authority to sign the state-
ment may not be delegated to any per-
son (agent, employee, or other) whose
authority to sign is not inherent in his
or her official position with the ulti-
mate consignee or purchaser for whom
he or she signs. The signing official
may be located in the U.S. or in a for-
eign country. The official title of the
person signing the statement must also
be included.

(3) The consignee and/or purchaser
must submit information that is true
and correct to the best of their knowl-
edge and must promptly send a new
statement to the applicant if changes
in the facts or intentions contained in
their statement(s) occur after the
statement(s) have been forwarded to
the applicant. Once a statement has
been signed, no corrections, additions,
or alterations may be made. If a signed
statement is incomplete or incorrect in
any respect, a new statement must be
prepared, signed and forwarded to the
applicant.

(d) Instructions for completing Form
BXA-711. Instructions on completing
Form BXA-711 are contained in Supple-
ment No. 3 to this part. The ultimate
consignee and purchaser may sign a
legible copy of Form BXA-711. It is not
necessary to require your ultimate
consignee and purchaser sign an origi-
nal Form BXA-711, provided all infor-
mation contained on the copy is leg-
ible.

(e) Instructions for completing the
statement on letterhead. Information in
response to each of the following cri-
teria must be included in the state-
ment. If any information is unknown,
that fact should be disclosed in the
statement. Preprinted information sup-
plied on the statement, including the
name, address, or nature of business of
the ultimate consignee or purchaser
appearing on the letterhead or order
form is acceptable but will not con-
stitute evidence of either the signer’s
identity, the country of ultimate des-
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tination, or end-use of the items de-
scribed in the license application.

(1) Paragraph 1. One of the following
certifications must be included depend-
ing on whether the statement is prof-
fered in support of a single license ap-
plication or multiple license applica-
tions:

(i) Single. This statement is to be
considered part of a license application
submitted by [name and address of ap-
plicant].

(ii) Multiple. This statement is to be
considered a part of every license ap-
plication submitted by [name and ad-
dress of applicant] until one year from
the date this statement is signed.

(2) Paragraph 2. One or more of the
following certifications must be in-
cluded. Note that if any of the facts re-
lated to the following statements are
unknown, this must be clearly stated.

(i) The items for which a license ap-
plication will be filed by [name of ap-
plicant] will be used by us as capital
equipment in the form in which re-
ceived in a manufacturing process in
[name of country] and will not be reex-
ported or incorporated into an end
product.

(ii) The items for which a license ap-
plication will be filed by [name of ap-
plicant] will be processed or incor-
porated by us into the following prod-
uct(s) [list products] to be manufac-
tured in [name of country] for distribu-
tion in [list name of country or coun-
tries].

(iii) The items for which a license ap-
plication will be filed by [name of ap-
plicant] will be resold by us in the form
in which received for use or consump-
tion in [name of country].

(iv) The items for which a license ap-
plication will be filed by [name of ap-
plicant] will be reexported by us in the
form in which receiv