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§1.403(b)-1

(b) Contributions to the plan.
(c) Annuity contracts.

(d) Custodial accounts.

(e) Retirement income accounts.
(f) Combining assets.

§1.403(b)-9 Special rules for church plans.

(a) Retirement income accounts.

(b) Retirement income account defined.

(c) Special deduction rule for self-employed
ministers.

$§1.403(b)-10 Miscellaneous provisions.

(a) Plan terminations and frozen plans.

(b) Contract exchanges and plan-to-plan
transfers.

(c) Qualified domestic relations orders.

(d) Rollovers to a section 403(b) contract.

(e) Deemed IRASs.

(f) Defined benefit plans.

(g) Other rules relating to section 501(c)(3)
organizations.

§1.403(b)-11 Applicable date.

(a) General rule.

(b) Collective bargaining agreements.

(c) Church conventions.

(d) Special rules for plans that exclude cer-
tain types of employees from elective de-
ferrals.

(e) Special rules for plans that permit in-
service distributions.

(f) Special rule for life insurance contracts.

(g) Special rule for contracts received in an
exchange.

[T.D. 9340, 72 FR 41140, July 26, 2007]

§1.403(b)-1 General overview of tax-
ability under an annuity contract
purchased by a section 501(c)(3) or-
ganization or a public school.

Section 403(b) and  §§1.403(b)-2
through 1.403(b)-10 provide rules for the
Federal income tax treatment of an an-
nuity purchased for an employee by an
employer that is either a tax-exempt
entity under section 501(c)(3) (relating
to certain religious, charitable, sci-
entific, or other types of organizations)
or a public school, or for a minister de-
scribed in section 414(e)(5)(A). See sec-
tion 403(a) (relating to qualified annu-
ities) for rules regarding the taxation
of an annuity purchased under a quali-
fied annuity plan that meets the re-
quirements of section 404(a)(2), and see
section 403(c) (relating to nonqualified
annuities) for rules regarding the tax-
ation of other types of annuities.

[T.D. 9340, 72 FR 41141, July 26, 2007]
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§1.403(b)-2 Definitions.

(a) Application of definitions. The defi-
nitions set forth in this section are ap-
plicable for purposes of §1.403(b)-1, this
section and §§1.403(b)-3 through
1.403(b)-11.

(b) Definitions—(1) Accumulated benefit
means the total benefit to which a par-
ticipant or beneficiary is entitled
under a section 403(b) contract, includ-
ing all contributions made to the con-
tract and all earnings thereon.

(2) Annuity contract means a contract
that is issued by an insurance company
qualified to issue annuities in a State
and that includes payment in the form
of an annuity. See §1.401(f)-1(d)(2) and
(e) for the definition of an annuity, and
see §1.403(b)-8(c)(3) for a special rule
for certain State plans. See also
§§1.403(b)-8(d) and 1.403(b)-9(a) for addi-
tional rules regarding the treatment of
custodial accounts and retirement in-
come accounts as annuity contracts.

(3) Beneficiary means a person who is
entitled to benefits in respect of a par-
ticipant following the participant’s
death or an alternate payee pursuant
to a qualified domestic relations order,
as described in §1.403(b)-10(c).

(4) Catch-up amount or catch-up limi-
tation for a participant for a taxable
year means a section 403(b) elective de-
ferral permitted under section 414(v)
(as described in §1.403(b)-4(c)(2)) or sec-
tion 402(g)(7) (as described in §1.403(b)-
4(c)(3))-

(5) Church means a church as defined
in section 3121(w)(3)(A) and a qualified
church-controlled organization as de-
fined in section 3121(w)(3)(B).

(6) Church-related organization means
a church or a convention or association
of churches, including an organization
described in section 414(e)(3)(A).

(T) Elective deferral means an elective
deferral under §1.402(g)-1 (with respect
to an employer contribution to a sec-
tion 403(b) contract) and any other
amount that constitutes an elective de-
ferral under section 402(g)(3).

(8) (i) Eligible employer means—

(A) A State, but only with respect to
an employee of the State performing
services for a public school;

(B) A section 501(c)(3) organization
with respect to any employee of the
section 501(c)(3) organization;
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(C) Any employer of a minister de-
scribed in section 414(e)(5)(A), but only
with respect to the minister; or

(D) A minister described in section
414(e)(5)(A), but only with respect to a
retirement income account established
for the minister.

(ii) An entity is not an eligible em-
ployer under paragraph (a)(8)(i)(A) of
this section if it treats itself as not
being a State for any other purpose of
the Internal Revenue Code, and a sub-
sidiary or other affiliate of an eligible
employer is not an eligible employer
under paragraph (a)(8)(i) of this section
if the subsidiary or other affiliate is
not an entity described in paragraph
(a)(8)(1) of this section.

(9) Employee means a common-law
employee performing services for the
employer, and does not include a
former employee or an independent
contractor. Subject to any rules in
§1.403(b)-1, this section, and §§1.403(b)-
3 through 1.403(b)-11 that are specifi-
cally applicable to ministers, an em-
ployee also includes a minister de-
scribed in section 414(e)(5)(A) when per-
forming services in the exercise of his
or her ministry.

(10) Employee performing services for a
public school means an employee per-
forming services as an employee for a
public school of a State. This defini-
tion is not applicable unless the em-
ployee’s compensation for performing
services for a public school is paid by
the State. Further, a person occupying
an elective or appointive public office
is not an employee performing services
for a public school unless such office is
one to which an individual is elected or
appointed only if the individual has re-
ceived training, or is experienced, in
the field of education. The term public
office includes any elective or appoint-
ive office of a State.

(11) Includible compensation means the
employee’s compensation received
from an eligible employer that is in-
cludible in the participant’s gross in-
come for Federal income tax purposes
(computed without regard to section
911) for the most recent period that is
a year of service. Includible compensa-
tion for a minister who is self-em-
ployed means the minister’s earned in-
come as defined in section 401(c)(2)
(computed without regard to section

§1.403(b)-2

911) for the most recent period that is
a year of service. Includible compensa-
tion does not include any compensa-
tion received during a period when the
employer is not an eligible employer.
Includible compensation also includes
any elective deferral or other amount
contributed or deferred by the eligible
employer at the election of the em-
ployee that would be includible in the
gross income of the employee but for
the rules of sections 125, 132(f)(4),
402(e)(2), 402(h)(1)(B), 402(k), or 457(b).
The amount of includible compensa-
tion is determined without regard to
any community property laws. See sec-
tion 415(c)(3)(A) through (D) for addi-
tional rules, and see §1.403(b)-4(d) for a
special rule regarding former employ-
ees.

(12) Participant means an employee
for whom a section 403(b) contract is
currently being purchased, or an em-
ployee or former employee for whom a
section 403(b) contract has previously
been purchased and who has not re-
ceived a distribution of his or her en-
tire accumulated benefit under the
contract.

(13) Plan means a plan as described in
§1.403(b)-3(b)(3).

(14) Public school means a State-spon-
sored educational organization de-
scribed in section 170(b)(1)(A)(ii) (relat-
ing to educational organizations that
normally maintain a regular faculty
and curriculum and normally have a
regularly enrolled body of pupils or
students in attendance at the place
where educational activities are regu-
larly carried on).

(15) Retirement income account means
a defined contribution program estab-
lished or maintained by a church-re-
lated organization to provide benefits
under section 403(b) for its employees
or their beneficiaries as described in
§1.403(b)-9.

(16) Section 403(b) contract; section
403(b) plan—@i) Section 403(b) contract
means a contract that satisfies the re-
quirements of §1.403(b)-3. If for any
taxable year an employer contributes
to more than one section 403(b) con-
tract for a participant or beneficiary,
then, under section 403(b)(5), all such
contracts are treated as one contract
for purposes of section 403(b) and
§1.403(b)-1, this section, and §§1.403(b)-
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3 through 1.403(b)-11. See also §1.403(b)-
3(b)(1).

(ii) Section 403(b) plan means the plan
of the employer under which the sec-
tion 403(b) contracts for its employees
are maintained.

(17) Section 403(b) elective deferral; des-
ignated Roth contribution—(@i) Section
403(b) elective deferral means an elective
deferral that is an employer contribu-
tion to a section 403(b) plan for an em-
ployee. See §1.403(b)-5(b) for additional
rules with respect to a section 403(b)
elective deferral.

(ii) Designated Roth contribution under
a section 403(b) plan means a section
403(b) elective deferral that satisfies
§1.403(b)-3(c).

(18) Section  501(c)(3) organization
means an organization that is de-
scribed in section 501(c)(3) (relating to
certain religious, charitable, scientific,
or other types of organizations) and ex-
empt from tax under section 501(a).

(19) Severance from employment means
that the employee ceases to be em-
ployed by the employer maintaining
the plan. See §1.401(k)-1(d) for addi-
tional guidance concerning severance
from employment. See also §1.403(b)-
6(h) for a special rule under which sev-
erance from employment is determined
by reference to employment with the
eligible employer.

(20) State means a State, a political
subdivision of a State, or any agency
or instrumentality of a State. For this
purpose, the District of Columbia is
treated as a State. In addition, for pur-
poses of determining whether an indi-
vidual is an employee performing serv-
ices for a public school, an Indian trib-
al government is treated as a State, as
provided under section 7871(a)(6)(B).
See also section 1450(b) of the Small
Business Job Protection Act of 1996 (110
Stat. 17565, 1814) for special rules treat-
ing certain contracts purchased in a
plan year beginning before January 1,
1995, that include contributions by an
Indian tribal government as section
403(b) contracts, whether or not those
contributions are for employees per-
forming services for a public school.

(21) Year of service means each full
year during which an individual is a
full-time employee of an eligible em-
ployer, plus fractional credit for each
part of a year during which the indi-
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vidual is either a full-time employee of
an eligible employer for a part of the
year or a part-time employee of an eli-
gible employer. See §1.403(b)-4(e) for
rules for determining years of service.

[T.D. 9340, 72 FR 41141, July 26, 2007; 72 FR
54351, Sept. 25, 2007]

§1.403(b)-3 Exclusion for contribu-
tions to purchase section 403(b)
contracts.

(a) Exclusion for section 403(b) con-
tracts. Amounts contributed by an eli-
gible employer for the purchase of an
annuity contract for an employee are
excluded from the gross income of the
employee under section 403(b) only if
each of the requirements in paragraphs
(a)(1) through (9) of this section is sat-
isfied. In addition, amounts contrib-
uted by an eligible employer for the
purchase of an annuity contract for an
employee pursuant to a cash or de-
ferred election (as defined at §1.401(k)-
1(a)(3)) are not includible in an employ-
ee’s gross income at the time the cash
would have been includible in the em-
ployee’s gross income (but for the cash
or deferred election) if each of the re-
quirements in paragraphs (a)(1)
through (9) of this section is satisfied.
However, the preceding two sentences
generally do not apply to designated
Roth contributions; see paragraph (c)
of this section and §1.403(b)-7(e) for
special taxation rules that apply with
respect to designated Roth contribu-
tions under a section 403(b) plan.

(1) Not a contract issued under qualified
plan or eligible governmental plan. The
annuity contract is mnot purchased
under a qualified plan (under section
401(a) or 403(a)) or an eligible govern-
mental plan under section 457(b).

(2) Nonforfeitability. The rights of the
employee under the annuity contract
(disregarding rights to future pre-
miums) are nonforfeitable. An employ-
ee’s rights under a contract fail to be
nonforfeitable unless the employee for
whom the contract is purchased has at
all times a fully vested and nonforfeit-
able right (as defined in regulations
under section 411) to all benefits pro-
vided under the contract. See para-
graph (d)(2) of this section for addi-
tional rules regarding the nonforfeit-
ability requirement of this paragraph
(a)(2).
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