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1998. See § 1.6038B–1 for transfers occur-
ring on or after July 20, 1998. 

[T.D. 8087, 51 FR 17957, May 16, 1986, as 
amended by T.D. 8682, 61 FR 42177, Aug. 14, 
1996; T.D. 8770, 63 FR 33570, June 19, 1998; T.D. 
8834, 64 FR 43083, Aug. 9, 1999; T.D. 9100, 68 FR 
70708, Dec. 19, 2003; 69 FR 5017, Feb. 3, 2004; 
T.D. 9243, 71 FR 4294, Jan. 26, 2006; T.D. 9300, 
71 FR 71045, Dec. 8, 2006; T.D. 9615, 78 FR 
17064, Mar. 19, 2013] 

§ 1.6038B–2 Reporting of certain trans-
fers to foreign partnerships. 

(a) Reporting requirements—(1) Re-
quirement to report transfers. A United 
States person that transfers property 
to a foreign partnership in a contribu-
tion described in section 721 (including 
section 721(b)) must report that trans-
fer on Form 8865 ‘‘Information Return 
of U.S. Persons With Respect to Cer-
tain Foreign Partnerships’’ pursuant to 
section 6038B and the rules of this sec-
tion, if— 

(i) Immediately after the transfer, 
the United States person owns, di-
rectly, indirectly, or by attribution, at 
least a 10-percent interest in the part-
nership, as defined in section 
6038(e)(3)(C) and the regulations there-
under; or 

(ii) The value of the property trans-
ferred, when added to the value of any 
other property transferred in a section 
721 contribution by such person (or any 
related person) to such partnership 
during the 12-month period ending on 
the date of the transfer, exceeds 
$100,000. 

(2) Indirect transfer through a domestic 
partnership—For purposes of this sec-
tion, if a domestic partnership trans-
fers property to a foreign partnership 
in a section 721 transaction, the domes-
tic partnership’s partners shall be con-
sidered to have transferred a propor-
tionate share of the property to the 
foreign partnership. However, if the do-
mestic partnership properly reports all 
of the information required under this 
section with respect to the contribu-
tion, no partner of the transferor part-
nership, whether direct or indirect 
(through tiers of partnerships), is also 
required to report under this section. 
For illustrations of this rule, see Exam-
ples 4 and 5 of paragraph (a)(7) of this 
section. 

(3) Indirect transfer through a foreign 
partnership. [Reserved] 

(4) Requirement to report dispositions— 
(i) In general. If a United States person 
was required to report a transfer to a 
foreign partnership of appreciated 
property under paragraph (a)(1) or (2) 
of this section, and the foreign partner-
ship disposes of the property while 
such United States person remains a 
direct or indirect partner, that United 
States person must report the disposi-
tion by filing Form 8865. The form 
must be attached to, and filed by the 
due date (including extensions) of, the 
United States person’s income tax re-
turn for the year in which the disposi-
tion occurred. 

(ii) Disposition of contributed property 
in nonrecognition transaction. If a for-
eign partnership disposes of contrib-
uted appreciated property in a non-
recognition transaction and sub-
stituted basis property is received in 
exchange, and the substituted basis 
property has built-in gain under § 1.704- 
3(a)(8), the original transferor is not re-
quired to report the disposition. How-
ever, the transferor must report the 
disposition of the substituted basis 
property in the same manner as pro-
vided for the contributed property. 

(5) Time for filing Form 8865. The Form 
8865 on which a transfer is reported 
must be attached to the transferor’s 
timely filed (including extensions) in-
come tax return for the tax year that 
includes the date of the transfer. If the 
person required to report under this 
section is not required to file an in-
come tax return for its tax year during 
which the transfer occurred, but is re-
quired to file an information return for 
that year (for example, Form 1065, 
‘‘U.S. Partnership Return of Income,’’ 
or Form 990, ‘‘Return of Organization 
Exempt from Income Tax’’), the person 
should attach the Form 8865 to its in-
formation return. 

(6) Returns to be made—(i) Separate re-
turns for each partnership. If a United 
States person transfers property re-
portable under this section to more 
than one foreign partnership in a tax-
able year, the United States person 
must submit a separate Form 8865 for 
each partnership. 

(ii) Duplicate form to be filed. If re-
quired by the instructions accom-
panying Form 8865, a duplicate Form 
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8865 (including attachments and sched-
ules) must also be filed by the due date 
for submitting the original Form 8865 
under paragraph (a)(5)(i) or (ii) of this 
section, as applicable. 

(7) Examples. The application of this 
paragraph (a) may be illustrated by the 
following examples: 

Example 1. On November 1, 2001, US, a 
United States person that uses the calendar 
year as its taxable year, contributes $200,000 
to FP, a foreign partnership, in a transaction 
subject to section 721. After the contribu-
tion, US owns a 5% interest in FP. US must 
report the contribution by filing Form 8865 
for its taxable year ending December 31, 2001. 
On March 1, 2002, US makes a $40,000 section 
721 contribution to FP, after which US owns 
a 6% interest in FP. US must report the 
$40,000 contribution by filing Form 8865 for 
its taxable year ending December 31, 2002, be-
cause the contribution, when added to the 
value of the other property contributed by 
US to FP during the 12-month period ending 
on the date of the transfer, exceeds $100,000. 

Example 2. F, a nonresident alien, is the 
brother of US, a United States person. F 
owns a 15% interest in FP, a foreign partner-
ship. US contributes $99,000 to FP, in ex-
change for a 1-percent partnership interest. 
Under sections 6038(e)(3)(C) and 267(c)(2), US 
is considered to own at least a 10-percent in-
terest in FP and, therefore, US must report 
the $99,000 contribution under this section. 

Example 3. US, a United States person, 
owns 40 percent of FC, a foreign corporation. 
FC owns a 20-percent interest in FP, a for-
eign partnership. Under section 267(c)(1), US 
is considered to own 8 percent of FP due to 
its ownership of FC. US contributes $50,000 to 
FP in exchange for a 5-percent partnership 
interest. Immediately after the contribution, 
US is considered to own at least a 10-percent 
interest in FP and, therefore, must report 
the $50,000 contribution under this section. 

Example 4. US, a United States person, 
owns a 60-percent interest in USP, a domes-
tic partnership. On March 1, 2001, USP con-
tributes $200,000 to FP, a foreign partnership, 
in exchange for a 5-percent partnership in-
terest. Under paragraph (a)(2) of this section, 
US is considered as having contributed 
$120,000 to FP ($200,000 × 60%). However, 
under paragraph (a)(2), if USP properly re-
ports the contribution to FP, US is not re-
quired to report its $120,000 contribution. If 
US directly contributes $5,000 to FP on June 
10, 2001, US must report the $5,000 contribu-
tion because US is considered to have con-
tributed more than $100,000 to FP in the 12- 
month period ending on the date of the $5,000 
contribution. 

Example 5. US, a United States person, 
owns an 80-percent interest in USP, a domes-
tic partnership. USP owns an 80-percent in-

terest in USP1, a domestic partnership. On 
March 1, 2001, USP1 contributes $200,000 to 
FP, a foreign partnership, in exchange for a 
3-percent partnership interest. Under para-
graph (a)(2) of this section, USP is considered 
to have contributed $160,000 ($200,000 × 80%) 
to FP. US is considered to have contributed 
$128,000 to FP ($200,000 × 80% × 80%). However, 
if USP1 reports the transfer of the $200,000 to 
FP, neither US nor USP are required to re-
port under this section the amounts they are 
considered to have contributed. Addition-
ally, regardless of whether USP1 reports the 
$200,000 contribution, if USP reports the 
$160,000 contribution it is considered to have 
made, US does not have to report under this 
section the $128,000 contribution US is con-
sidered to have made. 

(b) Transfers by trusts relating to state 
and local government employee retirement 
plans. Trusts relating to state and local 
government employee retirement plans 
are not required to report transfers 
under this section, unless otherwise 
specified in the instructions to Form 
8865. 

(c) Information required with respect to 
transfers of property. With respect to 
transfers required to be reported under 
paragraph (a)(1) or (2) of this section, 
the return must contain information in 
such form or manner as Form 8865 (and 
its accompanying instructions) pre-
scribes with respect to reportable 
events, including— 

(1) The name, address, and U.S. tax-
payer identification number of the 
United States person making the 
transfer; 

(2) The name, U.S. taxpayer identi-
fication number (if any), and address of 
the transferee foreign partnership, and 
the type of entity and country under 
whose laws the partnership was created 
or organized; 

(3) A general description of the trans-
fer, and of any wider transaction of 
which it forms a part, including the 
date of transfer; 

(4) The names and addresses of the 
other partners in the foreign partner-
ship, unless the transfer is solely of 
cash and the transferor holds less than 
a ten-percent interest in the transferee 
foreign partnership immediately after 
the transfer. However, for tax years of 
U.S. persons beginning on or after Jan-
uary 1, 2000, the person reporting pur-
suant to section 6038B (the transferor) 
must provide the names and addresses 
of each United States person that 
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owned a ten-percent or greater direct 
interest in the foreign partnership dur-
ing the transferor’s tax year in which 
the transfer occurred, and the names 
and addresses of any other United 
States or foreign persons that were di-
rect partners in the foreign partnership 
during that tax year and that were re-
lated to the transferor during that tax 
year. See paragraph (i)(4) of this sec-
tion for the definition of a related per-
son; 

(5) A description of the partnership 
interest received by the United States 
person, including a change in partner-
ship interest; 

(6) A separate description of each 
item of contributed property that is 
appreciated property subject to the al-
location rules of section 704(c)(except 
to the extent that the property is per-
mitted to be aggregated in making al-
locations under section 704(c)), or is in-
tangible property, including its esti-
mated fair market value and adjusted 
basis; and 

(7) A description of other contributed 
property, not specified in paragraph 
(c)(6) of this section, aggregated by the 
following categories (with, in each 
case, a brief description of the prop-
erty)— 

(i) Stock in trade of the transferor 
(inventory); 

(ii) Tangible property (other than 
stock in trade) used in a trade or busi-
ness of the transferor; 

(iii) Cash; 
(iv) Stock, notes receivable and pay-

able, and other securities; and 
(v) Other property. 
(d) Information required with respect to 

dispositions of property. In respect of 
dispositions required to be reported 
under paragraph (a)(4) of this section, 
the return must contain information in 
such form or manner as Form 8865 (and 
its accompanying instructions) pre-
scribes with respect to reportable 
events, including— 

(1) The date and manner of disposi-
tion; 

(2) The gain and depreciation recap-
ture amounts, if any, realized by the 
partnership; and 

(3) Any such amounts allocated to 
the United States person. 

(e) Method of reporting. Except as oth-
erwise provided on Form 8865, or the 

accompanying instructions, all 
amounts reported as required under 
this section must be expressed in 
United States currency, with a state-
ment of the exchange rates used. All 
statements required on or with Form 
8865 pursuant to this section must be in 
the English language. 

(f) Reporting under this section not re-
quired of partnerships excluded from the 
application of subchapter K—(1) Election 
to be wholly excluded. The reporting re-
quirements of this section will not 
apply to any United States person in 
respect of an eligible partnership as de-
scribed in § 1.761–2(a), if such partner-
ship has validly elected to be excluded 
from all of the provisions of subchapter 
K of chapter 1 of the Internal Revenue 
Code in the manner specified in § 1.761– 
2(b)(2)(i). 

(2) Deemed excluded. The reporting re-
quirements of this section will not 
apply to any United States person in 
respect of an eligible partnership as de-
scribed in § 1.761–2(a), if such partner-
ship is validly deemed to have elected 
to be excluded from all of the provi-
sions of subchapter K of chapter 1 of 
the Internal Revenue Code in accord-
ance with the provisions of § 1.761– 
2(b)(2)(ii). 

(g) Deemed contributions. Deemed con-
tributions resulting from IRS-initiated 
section 482 adjustments are not re-
quired to be reported under section 
6038B. However, taxpayers must report 
deemed contributions resulting from 
taxpayer-initiated adjustments. Such 
information will be furnished timely if 
filed by the due date, including exten-
sions, for filing the taxpayer’s income 
tax return for the year in which the ad-
justment is made. 

(h) Failure to comply with reporting re-
quirements—(1) Consequences of failure. 
If a United States person is required to 
file a return under paragraph (a) of this 
section and fails to comply with the re-
porting requirements of section 6038B 
and this section, then such person is 
subject to the following penalties: 

(i) The United States person is sub-
ject to a penalty equal to 10 percent of 
the fair market value of the property 
at the time of the contribution. Such 
penalty with respect to a particular 
transfer is limited to $100,000, unless 
the failure to comply with respect to 

VerDate Mar<15>2010 17:34 May 30, 2014 Jkt 232101 PO 00000 Frm 00213 Fmt 8010 Sfmt 8010 Q:\26\26V13.TXT ofr150 PsN: PC150



204 

26 CFR Ch. I (4–1–14 Edition) § 1.6038B–2 

such transfer was due to intentional 
disregard. 

(ii) The United States person must 
recognize gain (reduced by the amount 
of any gain recognized, with respect to 
that property, by the transferor after 
the transfer) as if the contributed prop-
erty had been sold for fair market 
value at the time of the contribution. 
Adjustments to the basis of the part-
nership’s assets and any relevant part-
ner’s interest as a result of gain being 
recognized under this provision will be 
made as though the gain was recog-
nized in the year in which the failure 
to report was finally determined. 

(2) Failure to comply. A failure to 
comply with the requirements of sec-
tion 6038B includes— 

(i) The failure to report at the proper 
time and in the proper manner any in-
formation required to be reported 
under the rules of this section; and 

(ii) The provision of false or inac-
curate information in purported com-
pliance with the requirements of this 
section. 

(3) Reasonable cause exception. Under 
section 6038B(c)(2) and this section, the 
provisions of paragraph (h)(1) of this 
section will not apply if the transferor 
shows that a failure to comply was due 
to reasonable cause and not willful ne-
glect. The transferor may attempt to 
do so by providing a written statement 
to the district director having jurisdic-
tion of the taxpayer’s return for the 
year of the transfer, setting forth the 
reasons for the failure to comply. 
Whether a failure to comply was due to 
reasonable cause will be determined by 
the district director under all the facts 
and circumstances. 

(4) Statute of limitations. For excep-
tions to the limitations on assessment 
in the event of a failure to provide in-
formation under section 6038B, see sec-
tion 6501(c)(8). 

(i) Definitions—(1) Appreciated prop-
erty. Appreciated property is property 
that has a fair market value in excess 
of basis. 

(2) Domestic partnership. A domestic 
partnership is a partnership described 
in section 7701(a)(4). 

(3) Foreign partnership. A foreign 
partnership is a partnership described 
in section 7701(a)(5). 

(4) Related person. Persons are related 
persons if they bear a relationship de-
scribed in section 267(b)(1) through (3) 
or (10) through (12), after application of 
section 267(c) (except for (c)(3)), or in 
section 707(b)(1)(B). 

(5) Substituted basis property. Sub-
stituted basis property is property de-
scribed in section 7701(a)(42). 

(6) Taxpayer-initiated adjustment. A 
taxpayer-initiated adjustment is a sec-
tion 482 adjustment that is made by 
the taxpayer pursuant to § 1.482–1(a)(3). 

(7) United States person. A United 
States person is a person described in 
section 7701(a)(30). 

(j) Effective dates—(1) In general. Ex-
cept as otherwise provided in this sec-
tion, this section applies to transfers 
made on or after January 1, 1998. How-
ever, for a transfer made on or after 
January 1, 1998, but before January 1, 
1999, the filing requirements of this 
section may be satisfied by— 

(i) Filing a Form 8865 with the tax-
payer’s income tax return (including a 
partnership return of income) for the 
first taxable year beginning on or after 
January 1, 1999; or 

(ii) Filing a Form 926 (modified to re-
flect that the transferee is a partner-
ship, not a corporation) with the tax-
payer’s income tax return (including a 
partnership return of income) for the 
taxable year in which the transfer oc-
curred. 

(2) Transfers made between August 5, 
1997 and January 1, 1998. A United 
States person that made a transfer of 
property between August 5, 1997, and 
January 1, 1998, that is required to be 
reported under section 6038B may sat-
isfy its reporting requirement by re-
porting in accordance with the provi-
sions of this section or in accordance 
with the provisions of Notice 98–17 
(1998–11 IRB 6)(see § 601.601(d)(2) of this 
chapter). 

(3) Special rule for transfers made be-
fore January 1, 2000. Even if not re-
ported in accordance with the rules 
provided in paragraph (a)(5) of this sec-
tion, or paragraph (j) (1) or (2) of this 
section, a transfer that occurred before 
January 1, 2000 will nevertheless be 
considered timely reported if the trans-
feror reports it on a Form 8865 at-
tached to an amended tax return for 
the transferor’s tax year in which the 
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transfer occurred, provided such 
amended return is filed no later than 
September 15, 2000. 

[T.D. 8817, 64 FR 5715, Feb. 5, 1999; 64 FR 
15686, Apr. 1, 1999; T.D. 8850, 64 FR 72554, Dec. 
28, 1999] 

§ 1.6038D–0T Outline of regulation pro-
visions (temporary). 

This section lists the table of con-
tents for §§ 1.6038D–1T through 1.6038D– 
8T. 

§ 1.6038D–1T Reporting with respect to specified 
foreign financial assets, definition of terms 
(temporary). 

(a) In general. 
(1) Specified person. 
(2) Specified individual. 
(3) Resident alien. 
(4) Bona fide resident of a U.S. possession. 
(5) U.S. possession. 
(6) Specified foreign financial asset. 
(7) Financial account. 
(8) Financial institution. 
(9) Foreign financial institution. 
(10) Foreign entity. 
(11) Annual return. 
(12) Specified domestic entity. [Reserved] 
(b) Effective/applicability dates. 
(c) Expiration date. 

§ 1.6038D–2T Requirement to report specified 
foreign financial assets (temporary). 

(a) Reporting requirement. 
(1) In general. 
(2) Special rule for married specified indi-

viduals filing a joint annual return. 
(3) Special rule for certain specified indi-

viduals living abroad. 
(4) Special rule for qualified individuals fil-

ing a joint annual return. 
(5) Assets with no positive value. 
(6) Excepted assets. 
(7) Form 8938 filed with annual return. 
(i) General rule. 
(ii) Consolidated returns. 
(8) Reporting required regardless of tax re-

sult. 
(9) Reporting period. 
(10) Successor forms. 
(b) Interest in a specified foreign financial 

asset. 
(1) In general. 
(2) Special rule for parent making an elec-

tion under section 1(g)(7). 
(3) Entities. 
(c) Special rules for joint interests. 
(1) Aggregate value of assets. 
(i) Specified persons. 
(ii) Married specified individuals. 
(2) Annual return filed by married specified 

individual. 
(i) Joint annual return. 
(ii) Separate annual return. 

(d) Example. 
(1) Facts. 
(2) Filing requirement. 
(i) Married specified individuals filing sep-

arate annual returns. 
(ii) Married specified individuals filing a 

joint annual return. 
(e) Effective/applicability dates. 
(f) Expiration date. 

§ 1.6038D–3T Specified foreign financial assets 
(temporary). 

(a) Financial accounts. 
(1) In general. 
(2) Financial account in a U.S. possession. 
(3) Excepted financial accounts. 
(i) Accounts maintained by U.S. payors. 
(ii) Mark-to-market election under section 

475. 
(b) Other specified foreign financial assets. 
(1) In general. 
(2) Mark-to-market election under section 

475. 
(3) Held for investment. 
(4) Trade-or-business test. 
(5) Direct relationship between holding an 

asset and a trade or business. 
(i) In general. 
(ii) Presumption of direct relationship. 
(c) Special rule for interests in foreign 

trusts and foreign estates. 
(d) Examples. 
(e) Effective/applicability dates. 
(f) Expiration date. 

§ 1.6038D–4T Information required to be reported 
(temporary). 

(a) Required information. 
(b) Effective/applicability dates. 
(c) Expiration date. 

§ 1.6038D–5T Valuation guidelines (temporary). 

(a) Fair market value. 
(b) Valuation of assets. 
(1) Maximum value. 
(2) U.S. dollars. 
(3) Asset with no positive value. 
(c) Foreign currency conversion. 
(1) In general. 
(2) Other publicly available exchange rate. 
(3) Currency exchange rate. 
(4) Determination date. 
(d) Financial accounts. 
(e) Asset held in a financial account. 
(f) Other specified foreign financial assets. 
(1) General rule. 
(2) Interests in trusts that are specified 

foreign financial assets. 
(i) Maximum value. 
(ii) Reporting threshold. 
(3) Interests in estates, pension plans, and 

deferred compensation plans. 
(i) Maximum value. 
(ii) Reporting threshold. 
(g) Effective/applicability dates. 
(h) Expiration date. 
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