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BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1003

[Docket No. CFPB-2011-0020]

RIN 3170-AA06

Home Mortgage Disclosure
(Regulation C)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Interim final rule with request
for public comment.

SUMMARY: Title X of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act)
transferred rulemaking authority for a
number of consumer financial
protection laws from seven Federal
agencies to the Bureau of Consumer
Financial Protection (Bureau) as of July
21, 2011. The Bureau is in the process
of republishing the regulations
implementing those laws with technical
and conforming changes to reflect the
transfer of authority and certain other
changes made by the Dodd-Frank Act.
In light of the transfer to the Bureau of
the Board of Governors of the Federal
Reserve System’s (Board’s) rulemaking
authority for the Home Mortgage
Disclosure Act of 1975 (HMDA), as
amended, the Bureau is publishing for
public comment an interim final rule
establishing a new Regulation C (Home
Mortgage Disclosure). This interim final
rule does not impose any new
substantive obligations on persons
subject to the existing Regulation C,
previously published by the Board.
DATES: This interim final rule is
effective on December 30, 2011.
Comments must be received on or
before February 17, 2012.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2011—
0020 or RIN 3170-AA06, by any of the
following methods:

o Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of
Consumer Financial Protection, 1500
Pennsylvania Avenue NW., (Attn: 1801
L Street), Washington, DC 20220.

e Hand Delivery/Courier in Lieu of
Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of
Consumer Financial Protection, 1700 G
Street NW., Washington, DC 20006.

All submissions must include the
agency name and docket number or
Regulatory Information Number (RIN)
for this rulemaking. In general, all
comments received will be posted
without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20006, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect the
documents by telephoning (202) 435—
7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Mitchell E. Hochberg or Gregory Evans,
Office of Regulations, at (202) 435—7700.

SUPPLEMENTARY INFORMATION:

I. Background

The Home Mortgage Disclosure Act of
1975, as amended (HMDA; 12 U.S.C.
2801 et seq.) requires most mortgage
lenders located in metropolitan areas to
collect data about their housing-related
lending activity. Annually, lenders must
report those data to the appropriate
Federal agencies and make the data
available to the public. Historically,
HMDA has been implemented by
Regulation C of the Board of Governors
of the Federal Reserve System (Board),
12 CFR Part 203.

The Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank Act) ! amended a number of
consumer financial protection laws,

1Pub. L. 111-203,124 Stat. 1376 (2010).

including HMDA. In addition to various
substantive amendments, the Dodd-
Frank Act transferred rulemaking
authority for HMDA to the Bureau of
Consumer Financial Protection
(Bureau), effective July 21, 2011. See
sections 1061 and 1094 of the Dodd-
Frank Act. Pursuant to the Dodd-Frank
Act and HMDA, as amended, the Bureau
is publishing for public comment an
interim final rule establishing a new
Regulation C (Home Mortgage
Disclosure), 12 CFR Part 1003,
implementing HMDA.

II. Summary of the Interim Final Rule
A. General

The interim final rule substantially
duplicates the Board’s Regulation C as
the Bureau’s new Regulation C, 12 CFR
Part 1003, making only certain non-
substantive, technical, formatting, and
stylistic changes. To minimize any
potential confusion, the Bureau is
preserving the past numbering of the
Board’s Regulation C, other than the
new part number and the enumeration
of the individual definitions in § 1003.2.
While this interim final rule generally
incorporates the Board’s existing
regulatory text, appendices (including
model forms and clauses), and
supplements, the rule has been edited as
necessary to reflect nomenclature and
other technical amendments required by
the Dodd-Frank Act. Notably, this
interim final rule does not impose any
new substantive obligations on
regulated entities. In future
rulemakings, the Bureau expects to
amend Regulation C to implement
certain changes to HMDA made by the
Dodd-Frank Act.

B. Specific Changes

The rule has been changed to effect
technical, non-substantive changes to
the Board’s existing regulatory text of
Regulation C. References to the Board
and its administrative structure have
been replaced with references to the
Bureau. Conforming edits have been
made to internal cross-references and
addresses for filing documentation.
Paragraph lettering for definitions has
been removed. Conforming edits have
been made to reflect the scope of the
Bureau’s authority pursuant to HMDA,
as amended by the Dodd-Frank Act.
Historical references that are no longer
applicable, and references to effective
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dates that have passed, have been
removed.

Conforming edits have also been
made to reflect new Office of
Management and Budget (OMB) control
numbers issued for information
collections required by Regulation C.
Specifically, Form FR HMDA-LAR, the
Loan/Application Register Transmittal
Sheet, has been edited to add OMB
control numbers for the Bureau of
Consumer Financial Protection and the
National Credit Union Administration
and to remove the control number
formerly used by the Office of Thrift
Supervision.

This interim final rule modifies the
current regulatory text by including the
Bureau of Consumer Financial
Protection as an appropriate Federal
agency for receiving reports and
removes the Office of Thrift Supervision
as an entity to whom financial
institutions may be required to report
data under HMDA. The Bureau is
issuing guidance concurrently with the
issuance of this interim rule regarding
the appropriate Federal agency to which
each financial institution should report
2011 data pursuant to HMDA.

The Dodd-Frank Act amended HMDA
to require covered financial institutions
to report data with respect to, among
other things, the age of mortgagors and
mortgage applicants, points and fees
payable at origination in connection
with a mortgage, the difference between
the annual percentage rate associated
with a loan and a benchmark rates or
rates for all loans, the term in months
of any prepayment penalty or other fee
or charge payable on repayment of some
portion of principal or the entire
principal in advance of scheduled
payment, the value of the real property
pledged or proposed to be pledged as
collateral, the actual or proposed term
in months of any introductory period
after which the rates of interest may
change for a loan, the presence of
contractual terms or proposed contract
terms that would allow the mortgagor or
applicant to make payments other than
fully amortizing payments during any
portion of the loan term, the actual or
proposed term in months of the
mortgage, the channel through which
the mortgage application was made, and
the credit score of mortgage applicants
and mortgagors.2 A change to the
regulatory text to require collection of
additional data pursuant to the Dodd-
Frank Act is a substantive change that
is beyond the scope of this interim final
rule. Therefore, the Bureau will address
those substantive amendments to the

2Public Law 111-203, section 1094(3)(A).

HMDA data elements in a future
rulemaking.

Institutions are not required to report
additional data required by section
304(b)(5) and (6) of HMDA, as amended,
“before the first January 1 that occurs
after the end of the 9-month period
beginning on the date on which
regulations are issued by the Bureau in
final form with respect to such
disclosures.” 3 Further, financial
institutions are unable to comply with
the obligation to report data regarding
the age of mortgagors and mortgage
applicants, which is required pursuant
to section 304(b)(4) of HMDA, until the
Bureau provides the necessary guidance
on the manner of such reporting,
including modification of the HMDA
Loan/Application Register (HMDA—
LAR) form to accommodate the
reporting of age data. Therefore, the
Bureau believes that the requirements to
report all of the new data elements
under HMDA section 304(b)(4)-(6)
cannot be effective until the Bureau
completes a future rulemaking with
respect to the reporting of such data.

III. Legal Authority

A. Rulemaking Authority

The Bureau is issuing this interim
final rule pursuant to its authority under
HMDA and the Dodd-Frank Act.
Effective July 21, 2011, section 1061 of
the Dodd-Frank Act transferred to the
Bureau the “consumer financial
protection functions” previously vested
in certain other Federal agencies. The
term ‘““consumer financial protection
function” is defined to include “all
authority to prescribe rules or issue
orders or guidelines pursuant to any
Federal consumer financial law,
including performing appropriate
functions to promulgate and review
such rules, orders, and guidelines.” 4
The HMDA is a Federal consumer
financial law.5> Accordingly, effective
July 21, 2011, the authority of the Board
to issue regulations pursuant to HMDA
transferred to the Bureau.®

3Public Law 111-203, section 1094(3)(F).

4Public Law 111-203, section 1061(a)(1).
Effective on the designated transfer date, July 21,
2011, the Bureau was also granted “all powers and
duties” vested in each of the Federal agencies,
relating to the consumer financial protection
functions, on the day before the designated transfer
date. Until this and other interim final rules take
effect, existing regulations for which rulemaking
authority transferred to the Bureau continue to
govern persons covered by this rule. See 76 FR
43569 (July 21, 2011).

5Public Law 111-203, section 1002(14) (defining
“Federal consumer financial law” to include the
“enumerated consumer laws”’); id. section 1002(12)
(defining “enumerated consumer laws” to include
HMDA).

6section 1066 of the Dodd-Frank Act grants the
Secretary of the Treasury interim authority to

B. Authority To Issue an Interim Final
Rule Without Prior Notice and Comment

The Administrative Procedure Act
(APA) 7 generally requires public notice
and an opportunity to comment before
promulgation of regulations.8 The APA
provides exceptions to notice-and-
comment procedures, however, where
an agency for good cause finds that such
procedures are impracticable,
unnecessary, or contrary to the public
interest or when a rulemaking relates to
agency organization, procedure, and
practice.® The Bureau finds that there is
good cause to conclude that providing
notice and opportunity for comment
would be unnecessary and contrary to
the public interest under these
circumstances. In addition, substantially
all the changes made by this interim
final rule, which were necessitated by
the Dodd-Frank Act’s transfer of HMDA
authority from the Board to the Bureau,
relate to agency organization, procedure,
and practice and are thus exempt from
the APA’s notice-and-comment
requirements.

The Bureau’s good cause findings are
based on the following considerations.
As an initial matter, the Board’s existing
regulation was a result of notice-and-
comment rulemaking to the extent
required. Moreover, the interim final
rule published today does not impose
any new, substantive obligations on
regulated entities. Rather, the interim
final rule makes only non-substantive,
technical changes to the existing text of
the regulation, such as renumbering,
changing internal cross-references,
replacing appropriate nomenclature to
reflect the transfer of authority to the
Bureau, and changing the addresses for
filing applications and notices. Given
the technical nature of these changes,
and the fact that the interim final rule
does not impose any additional
substantive requirements on covered
entities, an opportunity for prior public
comment is unnecessary. In addition,
recodifying the Board’s regulations to
reflect the transfer of authority to the
Bureau will help facilitate compliance
with HMDA and its implementing
regulations, and the new regulations
will help reduce uncertainty regarding
the applicable regulatory framework.
Using notice-and-comment procedures
would delay this process and thus be
contrary to the public interest.

The APA generally requires that rules
be published not less than 30 days

perform certain functions of the Bureau. Pursuant
to that authority, Treasury is publishing this interim
final rule on behalf of the Bureau.

75 U.S.C. 551 et seq.

85 U.S.C. 553(b), (c).

95 U.S.C. 553(b)(3)(A), (B).
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before their effective dates. See 5 U.S.C.
553(d). As with the notice and comment
requirement, however, the APA allows
an exception when “otherwise provided
by the agency for good cause found and
published with the rule.” 5 U.S.C.
553(d)(3). The Bureau finds that there is
good cause for providing less than 30
days notice here. A delayed effective
date would harm consumers and
regulated entities by needlessly
perpetuating discrepancies between the
amended statutory text and the
implementing regulation, thereby
hindering compliance and prolonging
uncertainty regarding the applicable
regulatory framework.10

In addition, delaying the effective
date of the interim final rule for 30 days
would provide no practical benefit to
regulated entities in this context and in
fact could operate to their detriment. As
discussed above, the interim final rule
published today does not impose any
new, substantive obligations on
regulated entities. Instead, the rule
makes only non-substantive, technical
changes to the existing text of the
regulation. Thus, regulated entities that
are already in compliance with the
existing rules will not need to modify
business practices as a result of this
rule. To the extent that one-time
modifications to forms are required, the
Bureau has provided an ample
implementation period to allow
appropriate advance notice and
facilitate compliance without
suspending the benefits of the interim
final rule during the intervening period.

C. Section 1022(b)(2) of the Dodd-Frank
Act

In developing the interim final rule,
the Bureau has conducted an analysis of
potential benefits, costs, and impacts.1?

10 This interim final rule is one of 14 companion
rulemakings that together restate and recodify the
implementing regulations under 14 existing
consumer financial laws (part III.C, below, lists the
14 laws involved). In the interest of proper
coordination of this overall regulatory framework,
which includes numerous cross-references among
some of the regulations, the Bureau is establishing
the same effective date of December 30, 2011 for
those rules published on or before that date and
making those published thereafter (if any) effective
immediately.

11 Section 1022(b)(2)(A) of the Dodd-Frank Act
addresses the consideration of the potential benefits
and costs of regulation to consumers and covered
persons, including the potential reduction of access
by consumers to consumer financial products or
services; the impact on depository institutions and
credit unions with $10 billion or less in total assets
as described in section 1026 of the Dodd-Frank Act;
and the impact on consumers in rural areas. Section
1022(b)(2)(B) requires that the Bureau “consult with
the appropriate prudential regulators or other
Federal agencies prior to proposing a rule and
during the comment process regarding consistency
with prudential, market, or systemic objectives
administered by such agencies.” The manner and

The Bureau believes that the interim
final rule will benefit consumers and
covered persons by updating and
recodifying Regulation C to reflect the
transfer of authority to the Bureau and
certain other changes mandated by the
Dodd-Frank Act. This will help
facilitate compliance with HMDA and
its implementing regulations and help
reduce any uncertainty regarding the
applicable regulatory framework. The
interim final rule will not impose any
new substantive obligations on
consumers or covered persons and is
not expected to have any impact on
consumers’ access to consumer financial
products and services.

Although not required by the interim
final rule, financial institutions may
incur some costs in updating
compliance manuals and related
materials to reflect the new numbering
and other technical changes reflected in
the new Regulation C. The Bureau has
worked to reduce any such burden by
preserving the existing numbering to the
extent possible and believes that such
costs will likely be minimal. These
changes could be handled in the short
term by providing a short, standalone
summary alerting users to the changes
and in the long term could be combined
with other updates at the creditor’s
convenience. The Bureau intends to
continue investigating the possible costs
to affected entities of updating manuals
and related materials to reflect these
changes and solicits comments on this
and other issues discussed in this
section.

The interim final rule will have no
unique impact on depository
institutions or credit unions with $10
billion or less in assets as described in
section 1026(a) of the Dodd-Frank Act.
Also, the interim final rule will have no
unique impact on rural consumers.

In undertaking the process of
recodifying Regulation C, as well as
regulations implementing thirteen other
existing consumer financial laws,2 the

extent to which these provisions apply to interim
final rules and to benefits, costs, and impacts that
are compelled by statutory changes rather than
discretionary Bureau action is unclear.
Nevertheless, to inform this rulemaking more fully,
the Bureau performed the described analyses and
consultations.

12 The fourteen laws implemented by this and its
companion rulemakings are: the Consumer Leasing
Act, the Electronic Fund Transfer Act (except with
respect to section 920 of that Act), the Equal Credit
Opportunity Act, the Fair Credit Reporting Act
(except with respect to sections 615(e) and 628 of
that act), the Fair Debt Collection Practices Act,
Subsections (b) through (f) of section 43 of the
Federal Deposit Insurance Act, sections 502 through
509 of the Gramm-Leach-Bliley Act (except for
section 505 as it applies to section 501(b)), the
Home Mortgage Disclosure Act, the Real Estate
Settlement Procedures Act, the S.A.F.E. Mortgage

Bureau consulted the Federal Deposit
Insurance Corporation, the Office of the
Comptroller of the Currency, the
National Credit Union Administration,
the Board of Governors of the Federal
Reserve System, the Federal Trade
Commission, and the Department of
Housing and Urban Development,
including with respect to consistency
with any prudential, market, or systemic
objectives that may be administered by
such agencies.?3 The Bureau also has
consulted with the Office of
Management and Budget for technical
assistance. The Bureau expects to have
further consultations with the
appropriate Federal agencies during the
comment period.

IV. Request for Comment

Although notice and comment
rulemaking procedures are not required,
the Bureau invites comments on this
notice. Commenters are specifically
encouraged to identify any technical
issues raised by the rule. The Bureau is
also seeking comment in response to a
notice published at 76 FR 75825 (Dec.

5, 2011) concerning its efforts to identify
priorities for streamlining regulations
that it has inherited from other Federal
agencies to address provisions that are
outdated, unduly burdensome, or
unnecessary.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, requires each agency to consider
the potential impact of its regulations on
small entities including small
businesses, small governmental units,
and small not-for-profit organizations.14
The RFA generally requires an agency to
conduct an initial regulatory flexibility
analysis (IRFA) and a final regulatory
flexibility analysis (FRFA) of any rule
subject to notice-and-comment
rulemaking requirements, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.?>
The Bureau also is subject to certain
additional procedures under the RFA
involving the convening of a panel to
consult with small business

Licensing Act, the Truth in Lending Act, the Truth
in Savings Act, section 626 of the Omnibus
Appropriations Act, 2009, and the Interstate Land
Sales Full Disclosure Act.

131n light of the technical but voluminous nature
of this recodification project, the Bureau focused
the consultation process on a representative sample
of the recodified regulations, while making
information on the other regulations available. The
Bureau expects to conduct differently its future
consultations regarding substantive rulemakings.

145 U.S.C. 601 et seq.

155 U.S.C. 603; 5 U.S.C. 604; 5 U.S.C. 605(b).
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representatives regarding any rule for
which an IRFA is required.16

The IRFA and FRFA requirements
described above apply only where a
notice of proposed rulemaking is
required,? and the panel requirement
applies only when a rulemaking
requires an IRFA.18 As discussed above
in Part III, a notice of proposed
rulemaking is not required for this
rulemaking.

In addition, as discussed above, this
interim final rule has only a minor
impact on entities subject to Regulation
C. The rule imposes no new, substantive
obligations on covered entities.
Accordingly, the undersigned certifies
that this interim final rule will not have
a significant economic impact on a
substantial number of small entities.

VI. Paperwork Reduction Act

The Bureau may not conduct or
sponsor, and a respondent is not
required to respond to, an information
collection unless it displays a currently
valid Office of Management and Budget
(OMB) control number. This rule
contains information collection
requirements under the Paperwork
Reduction Act (PRA), which have been
previously approved by OMB, and the
ongoing PRA burden for which is
unchanged by this rule. There are no
new information collection
requirements in this interim final rule.
The Bureau’s OMB control number for
this information collection is: 3170—
0008.

List of Subjects in 12 CFR Part 1003

Banks, Banking, Credit unions,
Mortgages, National banks, Savings
associations, Reporting and
recordkeeping requirements.

Authority and Issuance

For the reasons set forth above, the
Bureau of Consumer Financial
Protection adds Part 1003 to Chapter X
in Title 12 of the Code of Federal
Regulations to read as follows:

PART 1003—HOME MORTGAGE
DISCLOSURE (REGULATION C)

Sec.

1003.1
1003.2
1003.3
1003.4

Authority, purpose, and scope.

Definitions.

Exempt institutions.

Compilation of loan data.

1003.5 Disclosure and reporting.

1003.6 Enforcement.

Appendix A to Part 1003—Form and
Instructions for Completion of HMDA
Loan/Application Register

165 U.S.C. 603(d).
175 U.S.C. 603(a), 604(a); 5 U.S.C. 553(b)(B).
185 U.S.C. 609(b).

Appendix B to Part 1003—Form and
Instructions for Data Collection on
Ethnicity, Race, and Sex

Supplement I to Part 1003—Staff
Commentary

Authority: 12 U.S.C. 2803, 2804, 2805,
5512, 5581.

§1003.1 Authority, purpose, and scope.

(a) Authority. This part, known as
Regulation G, is issued by the Bureau of
Consumer Financial Protection (Bureau)
pursuant to the Home Mortgage
Disclosure Act (HMDA) (12 U.S.C. 2801
et seq.), as amended. The information-
collection requirements have been
approved by the U.S. Office of
Management and Budget (OMB) under
44 U.S.C. 3501 et seq. and have been
assigned OMB numbers for institutions
reporting data to the Office of the
Comptroller of the Currency (1557—
0159), the Federal Deposit Insurance
Corporation (3064—0046), the Federal
Reserve System (7100-0247), the
Department of Housing and Urban
Development (HUD) (2502—0529), the
National Credit Union Administration
(3133-0166), and the Bureau of
Consumer Financial Protection (3170—
0008).

(b) Purpose. (1) This part implements
the Home Mortgage Disclosure Act,
which is intended to provide the public
with loan data that can be used:

(i) To help determine whether
financial institutions are serving the
housing needs of their communities;

(ii) To assist public officials in
distributing public-sector investment so
as to attract private investment to areas
where it is needed; and

(iii) To assist in identifying possible
discriminatory lending patterns and
enforcing antidiscrimination statutes.

(2) Neither the act nor this part is
intended to encourage unsound lending
practices or the allocation of credit.

(c) Scope. This part applies to certain
financial institutions, including banks,
savings associations, credit unions, and
other mortgage lending institutions, as
defined in § 1003.2. The regulation
requires an institution to report data to
the appropriate Federal agency about
home purchase loans, home
improvement loans, and refinancings
that it originates or purchases, or for
which it receives applications; and to
disclose certain data to the public.

§1003.2 Definitions.

In this part:

Act means the Home Mortgage
Disclosure Act (HMDA) (12 U.S.C. 2801
et seq.), as amended.

Application.—(1) In general.
Application means an oral or written
request for a home purchase loan, a

home improvement loan, or a
refinancing that is made in accordance
with procedures used by a financial
institution for the type of credit
requested.

(2) Preapproval programs. A request
for preapproval for a home purchase
loan is an application under this section
if the request is reviewed under a
program in which the financial
institution, after a comprehensive
analysis of the creditworthiness of the
applicant, issues a written commitment
to the applicant valid for a designated
period of time to extend a home
purchase loan up to a specified amount.
The written commitment may not be
subject to conditions other than:

(i) Conditions that require the
identification of a suitable property;

(ii) Conditions that require tFlat no
material change has occurred in the
applicant’s financial condition or
creditworthiness prior to closing; and

(iii) Limited conditions that are not
related to the financial condition or
creditworthiness of the applicant that
the lender ordinarily attaches to a
traditional home mortgage application
(such as certification of a clear termite
inspection).

Branch office means:

(1) Any office of a bank, savings
association, or credit union that is
approved as a branch by a Federal or
state supervisory agency, but excludes
free-standing electronic terminals such
as automated teller machines; and

(2) Any office of a for-profit mortgage-
lending institution (other than a bank,
savings association, or credit union) that
takes applications from the public for
home purchase loans, home
improvement loans, or refinancings. A
for-profit mortgage-lending institution is
also deemed to have a branch office in
an MSA or in a Metropolitan Division,
if, in the preceding calendar year, it
received applications for, originated, or
purchased five or more home purchase
loans, home improvement loans, or
refinancings related to property located
in that MSA or Metropolitan Division,
respectively.

Dwelling means a residential structure
(whether or not attached to real
property) located in a state of the United
States of America, the District of
Columbia, or the Commonwealth of
Puerto Rico. The term includes an
individual condominium unit,
cooperative unit, or mobile or
manufactured home.

Financial institution means:

(1) A bank, savings association, or
credit union that:

(i) On the preceding December 31 had
assets in excess of the asset threshold
established and published annually by



Federal Register/Vol. 76, No. 243 /Monday, December 19, 2011/Rules and Regulations

78469

the Bureau for coverage by the act,
based on the year-to-year change in the
average of the Consumer Price Index for
Urban Wage Earners and Clerical
Workers, not seasonally adjusted, for
each twelve month period ending in
November, with rounding to the nearest
million;

(ii) On the preceding December 31,
had a home or branch office in an MSA;
(iii) In the preceding calendar year,
originated at least one home purchase

loan (excluding temporary financing
such as a construction loan) or
refinancing of a home purchase loan,
secured by a first lien on a one-to four-
family dwelling; and

(iv) Meets one or more of the
following three criteria:

(A) The institution is Federally
insured or regulated;

(B) The mortgage loan referred to in
paragraph (1)(iii) of this definition was
insured, guaranteed, or supplemented
by a Federal agency; or

(C) The mortgage loan referred to in
paragraph (1)(iii) of this definition was
intended by the institution for sale to
Fannie Mae or Freddie Mac; and

(2) A for-profit mortgage-lending
institution (other than a bank, savings
association, or credit union) that:

(i) In the preceding calendar year,
either:

(A) Originated home purchase loans,
including refinancings of home
purchase loans, that equaled at least 10
percent of its loan-origination volume,
measured in dollars; or

(B) Originated home purchase loans,
including refinancings of home
purchase loans, that equaled at least $25
million; and

(ii) On the preceding December 31,
had a home or branch office in an MSA;
and

(iii) Either:

(A) On the preceding December 31,
had total assets of more than $10
million, counting the assets of any
parent corporation; or

(B) In the preceding calendar year,
originated at least 100 home purchase
loans, including refinancings of home
purchase loans.

Home-equity line of credit means an
open-end credit plan secured by a
dwelling as defined in Regulation Z
(Truth in Lending), 12 CFR part 1026.

Home improvement loan means:

(1) A loan secured by a lien on a
dwelling that is for the purpose, in
whole or in part, of repairing,
rehabilitating, remodeling, or improving
a dwelling or the real property on which
it is located; and

(2) A non-dwelling secured loan that
is for the purpose, in whole or in part,
of repairing, rehabilitating, remodeling,

or improving a dwelling or the real
property on which it is located, and that
is classified by the financial institution
as a home improvement loan.

Home purchase loan means a loan
secured by and made for the purpose of
purchasing a dwelling.

Manufactured home means any
residential structure as defined under
regulations of the Department of
Housing and Urban Development
establishing manufactured home
construction and safety standards (24
CFR 3280.2).

Metropolitan Statistical Area or MSA
and Metropolitan Division or MD. (1)
Metropolitan Statistical Area or MSA
means a metropolitan statistical area as
defined by the U.S. Office of
Management and Budget.

(2) Metropolitan Division or MD
means a metropolitan division of an
MSA, as defined by the U.S. Office of
Management and Budget.

Refinancing means a new obligation
that satisfies and replaces an existing
obligation by the same borrower, in
which:

(1) For coverage purposes, the existing
obligation is a home purchase loan (as
determined by the lender, for example,
by reference to available documents; or
as stated by the applicant), and both the
existing obligation and the new
obligation are secured by first liens on
dwellings; and

(2) For reporting purposes, both the
existing obligation and the new
obligation are secured by liens on
dwellings.

§1003.3 Exempt institutions.

(a) Exemption based on state law. (1)
A state-chartered or state-licensed
financial institution is exempt from the
requirements of this part if the Bureau
determines that the institution is subject
to a state disclosure law that contains
requirements substantially similar to
those imposed by this part and that
contains adequate provisions for
enforcement.

(2) Any state, state-chartered or state-
licensed financial institution, or
association of such institutions, may
apply to the Bureau for an exemption
under paragraph (a) of this section.

(3) An institution that is exempt
under paragraph (a) of this section shall
use the disclosure form required by its
state law and shall submit the data
required by that law to its state
supervisory agency for purposes of
aggregation.

(b) Loss of exemption. An institution
losing a state-law exemption under
paragraph (a) of this section shall
comply with this part beginning with
the calendar year following the year for

which it last reported loan data under
the state disclosure law.

§1003.4 Compilation of loan data.

(a) Data format and itemization. A
financial institution shall collect data
regarding applications for, and
originations and purchases of, home
purchase loans, home improvement
loans, and refinancings for each
calendar year. An institution is required
to collect data regarding requests under
a preapproval program (as defined in
§1003.2) only if the preapproval request
is denied or results in the origination of
a home purchase loan. All reportable
transactions shall be recorded, within
thirty calendar days after the end of the
calendar quarter in which final action is
taken (such as origination or purchase of
a loan, or denial or withdrawal of an
application), on a register in the format
prescribed in Appendix A of this part.
The data recorded shall include the
following items:

(1) An identifying number for the loan
or loan application, and the date the
application was received.

(2) The type of loan or application.

(3) The purpose of the loan or
application.

(4) Whether the application is a
request for preapproval and whether it
resulted in a denial or in an origination.

(5) The property type to which the
loan or application relates.

(6) The owner-occupancy status of the
property to which the loan or
application relates.

(7) The amount of the loan or the
amount applied for.

(8) The type of action taken, and the
date.

(9) The location of the property to
which the loan or application relates, by
MSA or by Metropolitan Division, by
state, by county, and by census tract, if
the institution has a home or branch
office in that MSA or Metropolitan
Division.

(10) The ethnicity, race, and sex of the
applicant or borrower, and the gross
annual income relied on in processing
the application.

(11) The type of entity purchasing a
loan that the institution originates or
purchases and then sells within the
same calendar year (this information
need not be included in quarterly
updates).

(12)(i) For originated loans subject to
Regulation Z, 12 CFR part 1026, the
difference between the loan’s annual
percentage rate (APR) and the average
prime offer rate for a comparable
transaction as of the date the interest
rate is set, if that difference is equal to
or greater than 1.5 percentage points for
loans secured by a first lien on a
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dwelling, or equal to or greater than 3.5
percentage points for loans secured by
a subordinate lien on a dwelling.

(ii) “Average prime offer rate”” means
an annual percentage rate that is derived
from average interest rates, points, and
other loan pricing terms currently
offered to consumers by a representative
sample of creditors for mortgage loans
that have low-risk pricing
characteristics. The Bureau publishes
average prime offer rates for a broad
range of types of transactions in tables
updated at least weekly, as well as the
methodology the Bureau uses to derive
these rates.

(13) Whether the loan is subject to the
Home Ownership and Equity Protection
Act of 1994, as implemented in
Regulation Z (12 CFR 1026.32).

(14) The lien status of the loan or
application (first lien, subordinate lien,
or not secured by a lien on a dwelling).

(b) Collection of data on ethnicity,
race, sex, and income. (1) A financial
institution shall collect data about the
ethnicity, race, and sex of the applicant
or borrower as prescribed in Appendix
B of this part.

(2) Ethnicity, race, sex, and income
data may but need not be collected for
loans purchased by the financial
institution.

(c) Optional data. A financial
institution may report:

(1) The reasons it denied a loan
application;

(2) Requests for preapproval that are
approved by the institution but not
accepted by the applicant; and

(3) Home-equity lines of credit made
in whole or in part for the purpose of
home improvement or home purchase.

(d) Excluded data. A financial
institution shall not report:

(1) Loans originated or purchased by
the financial institution acting in a
fiduciary capacity (such as trustee);

(2) Loans on unimproved land;

(3) Temporary financing (such as
bridge or construction loans);

(4) The purchase of an interest in a
pool of loans (such as mortgage-
participation certificates, mortgage-
backed securities, or real estate
mortgage investment conduits);

(5) The purchase solely of the right to
service loans; or

(6) Loans acquired as part of a merger
or acquisition, or as part of the
acquisition of all of the assets and
liabilities of a branch office as defined
in §1003.2.

(e) Data reporting for banks and
savings associations that are required to
report data on small business, small
farm, and community development
lending under CRA. Banks and savings
associations that are required to report

data on small business, small farm, and
community development lending under
regulations that implement the
Community Reinvestment Act of 1977
(12 U.S.C. 2901 et seq.) shall also collect
the location of property located outside
MSAs and Metropolitan Divisions in
which the institution has a home or
branch office, or outside any MSA.

§1003.5 Disclosure and reporting.

(a) Reporting to agency. (1) By March
1 following the calendar year for which
the loan data are compiled, a financial
institution shall send its complete loan/
application register to the agency office
specified in Appendix A of this part.
The institution shall retain a copy for its
records for at least three years.

(2) A subsidiary of a bank or savings
association shall complete a separate
loan/application register. The subsidiary
shall submit the register, directly or
through its parent, to the same agency
as its parent.

(b) Public disclosure of statement. (1)
The Federal Financial Institutions
Examination Council (FFIEC) will
prepare a disclosure statement from the
data each financial institution submits.

(2) An institution shall make its
disclosure statement (prepared by the
FFIEC) available to the public at the
institution’s home office no later than
three business days after receiving the
disclosure statement from the FFIEC.

(3) In addition, an institution shall
either:

(i) Make its disclosure statement
available to the public, within ten
business days of receiving it, in at least
one branch office in each other MSA
and each other Metropolitan Division
where the institution has offices (the
disclosure statement need only contain
data relating to the MSA or
Metropolitan Division where the branch
is located); or

(ii) Post the address for sending
written requests in the lobby of each
branch office in other MSAs and
Metropolitan Divisions where the
institution has offices; and mail or
deliver a copy of the disclosure
statement within fifteen calendar days
of receiving a written request (the
disclosure statement need only contain
data relating to the MSA or
Metropolitan Division for which the
request is made). Including the address
in the general notice required under
paragraph (e) of this section satisfies
this requirement.

(c) Public disclosure of modified loan/
application register. A financial
institution shall make its loan/
application register available to the
public after removing the following
information regarding each entry: The

application or loan number, the date
that the application was received, and
the date action was taken. An institution
shall make its modified register
available following the calendar year for
which the data are compiled, by March
31 for a request received on or before
March 1, and within thirty calendar
days for a request received after March
1. The modified register need only
contain data relating to the MSA or
Metropolitan Division for which the
request is made.

(d) Availability of data. A financial
institution shall make its modified
register available to the public for a
period of three years and its disclosure
statement available for a period of five
years. An institution shall make the data
available for inspection and copying
during the hours the office is normally
open to the public for business. It may
impose a reasonable fee for any cost
incurred in providing or reproducing
the data.

(e) Notice of availability. A financial
institution shall post a general notice
about the availability of its HMDA data
in the lobby of its home office and of
each branch office located in an MSA
and Metropolitan Division. An
institution shall provide promptly upon
request the location of the institution’s
offices where the statement is available
for inspection and copying, or it may
include the location in the lobby notice.

(f) Loan aggregation and central data
depositories. Using the loan data
submitted by financial institutions, the
FFIEC will produce reports for
individual institutions and reports of
aggregate data for each MSA and
Metropolitan Division, showing lending
patterns by property location, age of
housing stock, and income level, sex,
ethnicity, and race. These reports will
be available to the public at central data
depositories located in each MSA and
Metropolitan Division. A listing of
central data depositories can be
obtained from the Federal Financial
Institutions Examination Council,
Washington, DC 20006.

§1003.6 Enforcement.

(a) Administrative enforcement. A
violation of the Act or this part is
subject to administrative sanctions as
provided in section 305 of the Act,
including the imposition of civil money
penalties, where applicable. Compliance
is enforced by the agencies listed in
section 305 of the Act (12 U.S.C. 2804).

(b) Bona fide errors. (1) An error in
compiling or recording loan data is not
a violation of the act or this part if the
error was unintentional and occurred
despite the maintenance of procedures
reasonably adapted to avoid such errors.
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(2) An incorrect entry for a census
tract number is deemed a bona fide
error, and is not a violation of the act
or this part, provided that the institution
maintains procedures reasonably
adapted to avoid such errors.

(3) If an institution makes a good-faith
effort to record all data concerning
covered transactions fully and
accurately within thirty calendar days
after the end of each calendar quarter,
and some data are nevertheless
inaccurate or incomplete, the error or
omission is not a violation of the act or
this part provided that the institution
corrects or completes the information
prior to submitting the loan/application
register to its regulatory agency.

Appendix A to Part 1003—Form and
Instructions for Completion of HMDA Loan/
Application Register

Paperwork Reduction Act Notice

This report is required by law (12 U.S.C.
2801-2810 and 12 CFR 1003). An agency
may not conduct or sponsor, and an
organization is not required to respond to, a
collection of information unless it displays a
valid Office of Management and Budget
(OMB) Control Number. See 12 CFR
1003.1(a) for the valid OMB Control Numbers
applicable to this information collection.
Send comments regarding this burden
estimate or any other aspect of this collection
of information, including suggestions for
reducing the burden, to the respective
agencies and to OMB, Office of Information
and Regulatory Affairs, Paperwork Reduction
Project, Washington, DC 20503. Be sure to
reference the applicable agency and the OMB
Control Number, as found in 12 CFR
1003.1(a), when submitting comments to
OMB.

I. Instructions for Completion of Loan/
Application Register

A. Application or Loan Information

1. Application or Loan Number. Enter an
identifying loan number that can be used
later to retrieve the loan or application file.
It can be any number of your institution’s
choosing (not exceeding 25 characters). You
may use letters, numerals, or a combination
of both.

2. Date Application Received. Enter the
date the loan application was received by
your institution by month, day, and year. If
your institution normally records the date
shown on the application form you may use
that date instead. Enter “NA” for loans
purchased by your institution. For paper
submissions only, use numerals in the form
MM/DD/YYYY (for example, 01/15/2003).
For submissions in electronic form, the
proper format is YYYYMMDD.

3. Type of Loan or Application. Indicate
the type of loan or application by entering
the applicable Code from the following:
Code 1—Conventional (any loan other than

FHA, VA, FSA, or RHS loans)

Code 2—FHA-insured (Federal Housing

Administration)

Code 3—VA-guaranteed (Veterans

Administration)

Code 4—FSA/RHS-guaranteed (Farm Service
Agency or Rural Housing Service)

4. Property Type. Indicate the property
type by entering the applicable Code from the
following:

Code 1—One-to four-family dwelling (other
than manufactured housing)

Code 2—Manufactured housing

Code 3—Multifamily dwelling

a. Use Code 1, not Code 3, for loans on
individual condominium or cooperative
units.

b. If you cannot determine (despite
reasonable efforts to find out) whether the
loan or application relates to a manufactured
home, use Code 1.

5. Purpose of Loan or Application. Indicate
the purpose of the loan or application by
entering the applicable Code from the
following:

Code 1—Home purchase
Code 2—Home improvement
Code 3—Refinancing

a. Do not report a refinancing if, under the
loan agreement, you were unconditionally
obligated to refinance the obligation, or you
were obligated to refinance the obligation
subject to conditions within the borrower’s
control.

6. Owner Occupancy. Indicate whether the
property to which the loan or loan
application relates is to be owner-occupied as
a principal residence by entering the
applicable Code from the following:

Code 1—Owner-occupied as a principal
dwelling

Code 2—Not owner-occupied as a principal
dwelling

Code 3—Not applicable

a. For purchased loans, use Code 1 unless
the loan documents or application indicate
that the property will not be owner-occupied
as a principal residence.

b. Use Code 2 for second homes or vacation
homes, as well as for rental properties.

c. Use Code 3 if the property to which the
loan relates is a multifamily dwelling; is not
located in an MSA; or is located in an MSA
or an MD in which your institution has
neither a home nor a branch office.
Alternatively, at your institution’s option,
you may report the actual occupancy status,
using Code 1 or 2 as applicable.

7. Loan Amount. Enter the amount of the
loan or application. Do not report loans
below $500. Show the amount in thousands,
rounding to the nearest thousand (round
$500 up to the next $1,000). For example, a
loan for $167,300 should be entered as 167
and one for $15,500 as 16.

a. For a home purchase loan that you
originated, enter the principal amount of the
loan.

b. For a home purchase loan that you
purchased, enter the unpaid principal
balance of the loan at the time of purchase.

c. For a home improvement loan, enter the
entire amount of the loan—including unpaid
finance charges if that is how such loans are
recorded on your books—even if only a part
of the proceeds is intended for home
improvement.

d. If you opt to report home-equity lines of
credit, report only the portion of the line

intended for home improvement or home
purchase.

e. For a refinancing, indicate the total
amount of the refinancing, including both the
amount outstanding on the original loan and
any amount of “new money.”

f. For a loan application that was denied
or withdrawn, enter the amount for which
the applicant applied.

8. Request for Preapproval of a Home
Purchase Loan. Indicate whether the
application or loan involved a request for
preapproval of a home purchase loan by
entering the applicable Code from the
following:

Code 1—Preapproval requested
Code 2—Preapproval not requested
Code 3—Not applicable

a. Enter Code 2 if your institution has a
covered preapproval program but the
applicant does not request a preapproval.

b. Enter Code 3 if your institution does not
have a preapproval program as defined in
§1003.2.

c¢. Enter Code 3 for applications or loans for
home improvement or refinancing, and for
purchased loans.

B. Action Taken

1. Type of Action. Indicate the type of
action taken on the application or loan by
using one of the following Codes.

Code 1—Loan originated

Code 2—Application approved but not
accepted

Code 3—Application denied

Code 4—Application withdrawn

Code 5—File closed for incompleteness

Code 6—Loan purchased by your institution

Code 7—Preapproval request denied

Code 8—Preapproval request approved but
not accepted (optional reporting)

a. Use Code 1 for a loan that is originated,
including one resulting from a request for
preapproval.

b. For a counteroffer (your offer to the
applicant to make the loan on different terms
or in a different amount from the terms or
amount applied for), use Code 1 if the
applicant accepts. Use Code 3 if the applicant
turns down the counteroffer or does not
respond.

c. Use Code 2 when the application is
approved but the applicant (or the loan
broker or correspondent) fails to respond to
your notification of approval or your
commitment letter within the specified time.
Do not use this Code for a preapproval
request.

d. Use Code 4 only when the application
is expressly withdrawn by the applicant
before a credit decision is made. Do not use
Code 4 if a request for preapproval is
withdrawn; preapproval requests that are
withdrawn are not reported under HMDA.

e. Use Code 5 if you sent a written notice
of incompleteness under § 1002.9(c)(2) of
Regulation B (Equal Credit Opportunity) and
the applicant did not respond to your request
for additional information within the period
of time specified in your notice. Do not use
this Code for requests for preapproval that
are incomplete; these preapproval requests
are not reported under HMDA.

2. Date of Action. For paper submissions
only, enter the date by month, day, and year,
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using numerals in the form MM/DD/YYYY
(for example, 02/22/2003). For submissions
in electronic form, the proper format is
YYYYMMDD.

a. For loans originated, enter the settlement
or closing date.

b. For loans purchased, enter the date of
purchase by your institution.

c. For applications and preapprovals
denied, applications and preapprovals
approved but not accepted by the applicant,
and files closed for incompleteness, enter the
date that the action was taken by your
institution or the date the notice was sent to
the applicant.

d. For applications withdrawn, enter the
date you received the applicant’s express
withdrawal, or enter the date shown on the
notification from the applicant, in the case of
a written withdrawal.

e. For preapprovals that lead to a loan
origination, enter the date of the origination.

C. Property Location

Except as otherwise provided, enter in
these columns the applicable Codes for the
MSA, or the MD if the MSA is divided into
MDs, state, county, and census tract to
indicate the location of the property to which
a loan relates.

1. MSA or Metropolitan Division.—For
each loan or loan application, enter the MSA,
or the MD number if the MSA is divided into
MDs. MSA and MD boundaries are defined
by OMB; use the boundaries that were in
effect on January 1 of the calendar year for
which you are reporting. A listing of MSAs
and MDs is available from the appropriate
Federal agency to which you report data or
the FFIEC.

2. State and County. Use the Federal
Information Processing Standard (FIPS) two-
digit numerical code for the state and the
three-digit numerical code for the county.
These codes are available from the
appropriate Federal agency to which you
report data or the FFIEC.

3. Census Tract.—Indicate the census tract
where the property is located.
Notwithstanding paragraph 6, if the property
is located in a county with a population of
30,000 or less in the 2000 Census, enter
“NA” (even if the population has increased
above 30,000 since 2000), or enter the census
tract number. County population data can be
obtained from the U.S. Census Bureau.

4. Census Tract Number.—For the census
tract number, consult the resources provided
by the U.S. Census Bureau or the FFIEC.

5. Property Located Outside MSAs or
Metropolitan Divisions.—For loans on
property located outside the MSAs and MDs
in which an institution has a home or branch
office, or for property located outside of any
MSA or MD, the institution may choose one
of the following two options. Under option
one, the institution may enter the MSA or
MD, state and county codes and the census
tract number; and if the property is not
located in any MSA or MD, the institution
may enter “NA” in the MSA or MD column.
(Codes exist for all states and counties and
numbers exist for all census tracts.) Under
this first option, the codes and census tract
number must accurately identify the property
location. Under the second option, which is

not available if paragraph 6 applies, an
institution may enter “NA” in all four
columns, whether or not the codes or
numbers exist for the property location.

6. Data Reporting for Banks and Savings
Associations Required To Report Data on
Small Business, Small Farm, and Community
Development Lending Under the CRA
Regulations.—If your institution is a bank or
savings association that is required to report
data under the regulations that implement
the CRA, you must enter the property
location on your HMDA/LAR even if the
property is outside the MSAs or MDs in
which you have a home or branch office, or
is not located in any MSA.

7. Requests for Preapproval.
Notwithstanding paragraphs 1 through 6, if
the application is a request for preapproval
that is denied or that is approved but not
accepted by the applicant, you may enter
“NA” in all four columns.

D. Applicant Information—Ethnicity, Race,
Sex, and Income

Appendix B contains instructions for the
collection of data on ethnicity, race, and sex,
and also contains a sample form for data
collection.

1. Applicability. Report this information
for loans that you originate as well as for
applications that do not result in an
origination.

a. You need not collect or report this
information for loans purchased. If you
choose not to report this information, use the
Codes for “not applicable.”

b. If the borrower or applicant is not a
natural person (a corporation or partnership,
for example), use the Codes for “not
applicable.”

2. Mail, Internet, or Telephone
Applications.—All loan applications,
including applications taken by mail,
internet, or telephone must use a collection
form similar to that shown in Appendix B
regarding ethnicity, race, and sex. For
applications taken by telephone, the
information in the collection form must be
stated orally by the lender, except for
information that pertains uniquely to
applications taken in writing. If the applicant
does not provide these data in an application
taken by mail or telephone or on the internet,
enter the Code for “information not provided
by applicant in mail, internet, or telephone
application” specified in paragraphs 1.D.3.,
4., and 5. of this appendix. (See Appendix B
for complete information on the collection of
these data in mail, Internet, or telephone
applications.)

3. Ethnicity of Borrower or Applicant. Use
the following Codes to indicate the ethnicity
of the applicant or borrower under column
“A” and of any co-applicant or co-borrower
under column “CA.”

Code 1—Hispanic or Latino

Code 2—Not Hispanic or Latino

Code 3—Information not provided by
applicant in mail, internet, or telephone
application

Code 4—Not applicable

Code 5—No co-applicant
4. Race of Borrower or Applicant. Use the

following Codes to indicate the race of the

applicant or borrower under column “A” and

of any co-applicant or co-borrower under
column “CA.”

Code 1—American Indian or Alaska Native
Code 2—Asian

Code 3—Black or African American

Code 4—Native Hawaiian or Other Pacific

Islander
Code 5—White
Code 6—Information not provided by

applicant in mail, internet, or telephone

application
Code 7—Not applicable
Code 8—No co-applicant

a. If an applicant selects more than one
racial designation, enter all Codes
corresponding to the applicant’s selections.

b. Use Code 4 (for ethnicity) and Code 7
(for race) for “not applicable” only when the
applicant or co-applicant is not a natural
person or when applicant or co-applicant
information is unavailable because the loan
has been purchased by your institution.

c. If there is more than one co-applicant,
provide the required information only for the
first co-applicant listed on the application
form. If there are no co-applicants or co-
borrowers, use Code 5 (for ethnicity) and
Code 8 (for race) for ‘“no co-applicant” in the
co-applicant column.

5. Sex of Borrower or Applicant. Use the
following Codes to indicate the sex of the
applicant or borrower under column “A” and
of any co-applicant or co-borrower under
column “CA.”

Code 1—Male

Code 2—Female

Code 3—Information not provided by
applicant in mail, internet, or telephone
application

Code 4—Not applicable

Code 5—No co-applicant or co-borrower

a. Use Code 4 for “not applicable” only
when the applicant or co-applicant is not a
natural person or when applicant or co-
applicant information is unavailable because
the loan has been purchased by your
institution.

b. If there is more than one co-applicant,
provide the required information only for the
first co-applicant listed on the application
form. If there are no co-applicants or co-
borrowers, use Code 5 for “no co-applicant”
in the co-applicant column.

6. Income. Enter the gross annual income
that your institution relied on in making the
credit decision.

a. Round all dollar amounts to the nearest
thousand (round $500 up to the next $1,000),
and show in thousands. For example, report
$35,500 as 36.

b. For loans on multifamily dwellings,
enter “NA.”

c. If no income information is asked for or
relied on in the credit decision, enter “NA.”

d. If the applicant or co-applicant is not a
natural person or the applicant or co-
applicant information is unavailable because
the loan has been purchased by your
institution, enter “NA.”

E. Type of Purchaser

Enter the applicable Code to indicate
whether a loan that your institution
originated or purchased was then sold to a
secondary market entity within the same
calendar year:
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Code 0—Loan was not originated or was not
sold in calendar year covered by register

Code 1—Fannie Mae

Code 2—Ginnie Mae

Code 3—Freddie Mac

Code 4—Farmer Mac

Code 5—Private securitization

Code 6—Commercial bank, savings bank, or
savings association

Code 7—Life insurance company, credit
union, mortgage bank, or finance company

Code 8—Affiliate institution

Code 9—Other type of purchaser

a. Use Code 0 for applications that were
denied, withdrawn, or approved but not
accepted by the applicant; and for files
closed for incompleteness.

b. Use Code 0 if you originated or
purchased a loan and did not sell it during
that same calendar year. If you sell the loan
in a succeeding year, you need not report the
sale.

¢. Use Code 2 if you conditionally assign
a loan to Ginnie Mae in connection with a
mortgage-backed security transaction.

d. Use Code 8 for loans sold to an
institution affiliated with you, such as your
subsidiary or a subsidiary of your parent
corporation.

F. Reasons for Denial

1. You may report the reason for denial,
and you may indicate up to three reasons,
using the following Codes. Leave this column
blank if the “action taken” on the application
is not a denial. For example, do not complete
this column if the application was
withdrawn or the file was closed for
incompleteness.

Code 1—Debt-to-income ratio

Code 2—Employment history

Code 3—Credit history

Code 4—Collateral

Code 5—Insufficient cash (downpayment,
closing costs)

Code 6—Unverifiable information

Code 7—Credit application incomplete

Code 8—Mortgage insurance denied

Code 9—Other

2. If your institution uses the model form
for adverse action contained in Appendix C
to Regulation B (Form C-1, Sample
Notification Form), use the foregoing Codes
as follows:

a. Code 1 for: Income insufficient for
amount of credit requested, and Excessive
obligations in relation to income.

b. Code 2 for: Temporary or irregular
employment, and Length of employment.

¢. Code 3 for: Insufficient number of credit
references provided; Unacceptable type of
credit references provided; No credit file;
Limited credit experience; Poor credit
performance with us; Delinquent past or
present credit obligations with others;
Garnishment, attachment, foreclosure,
repossession, collection action, or judgment;
and Bankruptcy.

d. Code 4 for: Value or type of collateral
not sufficient.

e. Code 6 for: Unable to verify credit
references; Unable to verify employment;

Unable to verify income; and Unable to verify
residence.

f. Code 7 for: Credit application
incomplete.

g. Code 9 for: Length of residence;
Temporary residence; and Other reasons
specified on notice.

G. Pricing-Related Data

1. Rate Spread. a. For a home-purchase
loan, a refinancing, or a dwelling-secured
home improvement loan that you originated,
report the spread between the annual
percentage rate (APR) and the average prime
offer rate for a comparable transaction if the
spread is equal to or greater than 1.5
percentage points for first-lien loans or 3.5
percentage points for subordinate-lien loans.
To determine whether the rate spread meets
this threshold, use the average prime offer
rate in effect for the type of transaction as of
the date the interest rate was set, and use the
APR for the loan, as calculated and disclosed
to the consumer under §§ 1026.6 or 1026.18,
as applicable, of Regulation Z (12 CFR part
1026). Current and historic average prime
offer rates are set forth in the tables
published on the FFIEC’s Web site (http://
www.ffiec.gov/hmda) entitled ““Average
Prime Offer Rates-Fixed’” and ““Average
Prime Offer Rates-Adjustable.” Use the most
recently available average prime offer rate.
“Most recently available” means the average
prime offer rate set forth in the applicable
table with the most recent effective date as
of the date the interest rate was set. Do not
use an average prime offer rate before its
effective date.

b. If the loan is not subject to Regulation
Z, or is a home improvement loan that is not
dwelling-secured, or is a loan that you
purchased, enter “NA.”

c. Enter “NA” in the case of an application
that does not result in a loan origination.

d. Enter the rate spread to two decimal
places, and use a leading zero. For example,
enter 03.29. If the difference between the
APR and the average prime offer rate is a
figure with more than two decimal places,
round the figure or truncate the digits beyond
two decimal places.

e. If the difference between the APR and
the average prime offer rate is less than 1.5
percentage points for a first-lien loan and less
than 3.5 percentage points for a subordinate-
lien loan, enter “NA.”

2. Date the interest rate was set. The
relevant date to use to determine the average
prime offer rate for a comparable transaction
is the date on which the loan’s interest rate
was set by the financial institution for the
final time before closing. If an interest rate is
set pursuant to a “lock-in’”’ agreement
between the lender and the borrower, then
the date on which the agreement fixes the
interest rate is the date the rate was set. If a
rate is re-set after a lock-in agreement is
executed (for example, because the borrower
exercises a float-down option or the
agreement expires), then the relevant date is
the date the rate is re-set for the final time
before closing. If no lock-in agreement is

executed, then the relevant date is the date
on which the institution sets the rate for the
final time before closing.

3. HOEPA Status. a. For a loan that you
originated or purchased that is subject to the
Home Ownership and Equity Protection Act
of 1994 (HOEPA), as implemented in
Regulation Z (12 CFR 1026.32), because the
APR or the points and fees on the loan
exceed the HOEPA triggers, enter Code 1.

b. Enter Code 2 in all other cases. For
example, enter Code 2 for a loan that you
originated or purchased that is not subject to
the requirements of HOEPA for any reason;
also enter Code 2 in the case of an
application that does not result in a loan
origination.

H. Lien Status

Use the following Codes for loans that you
originate and for applications that do not
result in an origination:

Code 1—Secured by a first lien.

Code 2—Secured by a subordinate lien.
Code 3—Not secured by a lien.

Code 4—Not applicable (purchased loan).

a. Use Codes 1 through 3 for loans that you
originate, as well as for applications that do
not result in an origination (applications that
are approved but not accepted, denied,
withdrawn, or closed for incompleteness).

b. Use Code 4 for loans that you purchase.

II. Appropriate Federal Agencies for HMDA
Reporting

A. You are strongly encouraged to submit
your loan/application register via email. If
you elect to use this method of transmission
and the appropriate Federal agency for your
institution is the Bureau of Consumer
Financial Protection, the Office of the
Comptroller of the Currency, the Federal
Deposit Insurance Corporation, or the
National Credit Union Administration, then
you should submit your institution’s files to
the email address dedicated to that purpose
by the Bureau, which can be found on the
Web site of the FFIEC. If one of the foregoing
agencies is the appropriate Federal agency for
your institution and you elect to submit your
data by regular mail, then use the following
address: HMDA, Federal Reserve Board,
Attention: HMDA Processing, (insert name of
the appropriate Federal agency for your
institution), 20th & Constitution Ave NW.,
MS N502, Washington, DC 20551-0001.

B. If the Federal Reserve System (but not
the Bureau of Consumer Financial
Protection) is the appropriate Federal agency
for your institution, you should use the email
or regular mail address of your district bank
indicated on the Web site of the FFIEC. If the
Department of Housing and Urban
Development is the appropriate Federal
agency for your institution, then you should
use the email or regular mail address
indicated on the Web site of the FFIEC.

BILLING CODE 4810-AM-P


http://www.ffiec.gov/hmda
http://www.ffiec.gov/hmda
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Form FR HMDA-LAR

OMB Nos. 1557-0159 (OCC), 3064-0046
(FDIC), 7100-0247 (FRB), 2502-0529 (HUD),
3133-0166 (NCUA), and 3170-0008 (CFPB).

LOAN/APPLICATION REGISTER
TRANSMITTAL SHEET

You must complete this transmittal sheet (please type or print) and attach it to the Loan/Application
Register, required by the Home Mortgage Disclosure Act, that you submit to your supervisory agency.

Agency Total line entries contained in
Reporter's Identification Number Code Reporter’s Tax Identification Number attached Loan/Application Register
NS T T N N N s ) M | N U S N |

and contains a total of

The Loan/Application Register that is attached covers activity during the year.
pages.

Enter the name and address of your institution. The disclosure statement that is produced by the Federal Financial
Institutions Examination Council will be mailed to the address you supply below:

Name of Institution

Address

City, State, ZIP

Enter the name and address of any parent company:

Name of Parent Company

Address

City, State, ZIP

Enter the name, telephone number, facsimile number, and e-mail address of a person who may be contacted about
questions regarding your register:

C ) )

Name Telephone Number Facsimile Number E-Mail Address

An officer of your institution must complete the following section.

I certify to the accuracy of the data contained in this register.

Name of Officer Signature Date
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Appendix B to Part 1003—Form and
Instructions for Data Collection on
Ethnicity, Race, and Sex

1. Instructions on Collection of Data on
Ethnicity, Race, and Sex

You may list questions regarding the
ethnicity, race, and sex of the applicant on
your loan application form, or on a separate
form that refers to the application. (See the
sample form below for model language.)

1II. Procedures

A. You must ask the applicant for this
information (but you cannot require the
applicant to provide it) whether the
application is taken in person, by mail or

telephone, or on the internet. For
applications taken by telephone, the
information in the collection form must be
stated orally by the lender, except for that
information which pertains uniquely to
applications taken in writing.

B. Inform the applicant that the Federal
government requests this information in
order to monitor compliance with Federal
statutes that prohibit lenders from
discriminating against applicants on these
bases. Inform the applicant that if the
information is not provided where the
application is taken in person, you are
required to note the data on the basis of
visual observation or surname.

C. You must offer the applicant the option
of selecting one or more racial designations.

D. If the applicant chooses not to provide
the information for an application taken in
person, note this fact on the form and then
note the applicant’s ethnicity, race, and sex
on the basis of visual observation and
surname, to the extent possible.

E. If the applicant declines to answer these
questions or fails to provide the information
on an application taken by mail or telephone
or on the internet, the data need not be
provided. In such a case, indicate that the
application was received by mail, telephone,
or Internet, if it is not otherwise evident on
the face of the application.

BILLING CODE 4810-AM-P
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BILLING CODE 4810-AM-C

Supplement I to Part 1003—Staff
Commentary

Introduction

1. Status. The commentary in this
supplement is the vehicle by which the
Bureau of Consumer Financial Protection
issues formal staff interpretations of
Regulation C (12 CFR part 1003).

Section 1003.1—Authority, Purpose, and
Scope

1(c) Scope.

1. General. The comments in this section
address issues affecting coverage of
institutions and exemptions from coverage.

2. The broker rule and the meaning of
“broker” and “investor.” For the purposes of
the guidance given in this commentary, an
institution that takes and processes a loan
application and arranges for another
institution to acquire the loan at or after
closing is acting as a “broker,” and an
institution that acquires a loan from a broker
at or after closing is acting as an “investor.”
(The terms used in this commentary may
have different meanings in certain parts of
the mortgage lending industry, and other
terms may be used in place of these terms,
for example in the Federal Housing
Administration mortgage insurance
programs.) Depending on the facts, a broker
may or may not make a credit decision on an
application (and thus it may or may not have
reporting responsibilities). If the broker
makes a credit decision, it reports that
decision; if it does not make a credit
decision, it does not report. If an investor
reviews an application and makes a credit
decision prior to closing, the investor reports
that decision. If the investor does not review
the application prior to closing, it reports
only the loans that it purchases; it does not
report the loans it does not purchase. An
institution that makes a credit decision on an
application prior to closing reports that
decision regardless of whose name the loan
closes in.

3. lllustrations of the broker rule. Assume
that, prior to closing, four investors receive
the same application from a broker; two deny
it, one approves it, and one approves it and
acquires the loan. In these circumstances, the
first two report denials, the third reports the
transaction as approved but not accepted,
and the fourth reports an origination
(whether the loan closes in the name of the
broker or the investor). Alternatively, assume
that the broker denies a loan before sending
it to an investor; in this situation, the broker
reports a denial.

4. Broker’s use of investor’s underwriting
criteria. If a broker makes a credit decision
based on underwriting criteria set by an
investor, but without the investor’s review
prior to closing, the broker has made the
credit decision. The broker reports as an
origination a loan that it approves and closes,
and reports as a denial an application that it
turns down (either because the application
does not meet the investor’s underwriting
guidelines or for some other reason). The
investor reports as purchases only those
loans it purchases.

5. Insurance and other criteria. If an
institution evaluates an application based on

the criteria or actions of a third party other
than an investor (such as a government or
private insurer or guarantor), the institution
must report the action taken on the
application (loan originated, approved but
not accepted, or denied, for example).

6. Credit decision of agent is decision of
principal. If an institution approves loans
through the actions of an agent, the
institution must report the action taken on
the application (loan originated, approved
but not accepted, or denied, for example).
State law determines whether one party is
the agent of another.

7. Affiliate bank underwriting (250.250
review). If an institution makes an
independent evaluation of the
creditworthiness of an applicant (for
example, as part of a preclosing review by an
affiliate bank under 12 CFR 250.250, a
regulation of the Board of Governors of the
Federal Reserve System that interprets
section 23A of the Federal Reserve Act), the
institution is making a credit decision. If the
institution then acquires the loan, it reports
the loan as an origination whether the loan
closes in the name of the institution or its
affiliate. An institution that does not acquire
the loan but takes some other action reports
that action.

8. Participation loan. An institution that
originates a loan and then sells partial
interests to other institutions reports the loan
as an origination. An institution that acquires
only a partial interest in such a loan does not
report the transaction even if it has
participated in the underwriting and
origination of the loan.

9. Assumptions. An assumption occurs
when an institution enters into a written
agreement accepting a new borrower as the
obligor on an existing obligation. An
institution reports an assumption (or an
application for an assumption) as a home
purchase loan in the amount of the
outstanding principal. If a transaction does
not involve a written agreement between a
new borrower and the institution, it is not an
assumption for HMDA purposes and is not
reported.

Section 1003.2—Definitions

Application.

1. Consistency With Regulation B. Bureau
interpretations that appear in the official staff
commentary to Regulation B (Equal Credit
Opportunity, 12 CFR part 1002, Supplement
1) are generally applicable to the definition of
an application under Regulation C. However,
under Regulation C the definition of an
application does not include prequalification
requests.

2. Prequalification. A prequalification
request is a request by a prospective loan
applicant (other than a request for
preapproval) for a preliminary determination
on whether the prospective applicant would
likely qualify for credit under an institution’s
standards, or for a determination on the
amount of credit for which the prospective
applicant would likely qualify. Some
institutions evaluate prequalification
requests through a procedure that is separate
from the institution’s normal loan
application process; others use the same
process. In either case, Regulation C does not

require an institution to report
prequalification requests on the HMDA/LAR,
even though these requests may constitute
applications under Regulation B for purposes
of adverse action notices.

3. Requests for preapproval. To be a
covered preapproval program, the written
commitment issued under the program must
result from a full review of the
creditworthiness of the applicant, including
such verification of income, resources and
other matters as is typically done by the
institution as part of its normal credit
evaluation program. In addition to conditions
involving the identification of a suitable
property and verification that no material
change has occurred in the applicant’s
financial condition or creditworthiness, the
written commitment may be subject only to
other conditions (unrelated to the financial
condition or creditworthiness of the
applicant) that the lender ordinarily attaches
to a traditional home mortgage application
approval. These conditions are limited to
conditions such as requiring an acceptable
title insurance binder or a certificate
indicating clear termite inspection, and, in
the case where the applicant plans to use the
proceeds from the sale of the applicant’s
present home to purchase a new home, a
settlement statement showing adequate
proceeds from the sale of the present home.

Branch office.

1. Credit union. For purposes of Regulation
C, a “branch” of a credit union is any office
where member accounts are established or
loans are made, whether or not the office has
been approved as a branch by a Federal or
state agency. (See 12 U.S.C. 1752.)

2. Depository institution. A branch of a
depository institution does not include a
loan-production office, the office of an
affiliate, or the office of a third party such as
a loan broker. (But see Appendix A,
paragraph 1.C.6, which requires certain
depository institutions to report property
location even for properties located outside
those MSAs or Metropolitan Divisions in
which the institution has a home or branch
office.)

3. Nondepository institution. For a
nondepository institution, ‘“branch office”
does not include the office of an affiliate or
other third party such as a loan broker. (But
note that certain nondepository institutions
must report property location even in MSAs
or Metropolitan Divisions where they do not
have a physical location.)

Dwelling.

1. Coverage. The definition of “dwelling”
is not limited to the principal or other
residence of the applicant or borrower, and
thus includes vacation or second homes and
rental properties. A dwelling also includes a
multifamily structure such as an apartment
building.

2. Exclusions. Recreational vehicles such
as boats or campers are not dwellings for
purposes of HMDA. Also excluded are
transitory residences such as hotels,
hospitals, and college dormitories, whose
occupants have principal residences
elsewhere.

Financial institution.

1. General. An institution that met the test
for coverage under HMDA in year 1, and then
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ceases to meet the test (for example, because
its assets fall below the threshold on
December 31 of year 2) stops collecting
HMDA data beginning with year 3. Similarly,
an institution that did not meet the coverage
test for a given year, and then meets the test
in the succeeding year, begins collecting
HMDA data in the calendar year following
the year in which it meets the test for
coverage. For example, a for-profit mortgage
lending institution (other than a bank,
savings association, or credit union) that, in
year 1, falls below the thresholds specified in
the definition of Financial institution in

§ 1003.2, but meets one of them in year 2,
need not collect data in year 2, but begins
collecting data in year 3.

2. Adjustment of exemption threshold for
depository institutions. For data collection in
2011, the asset-size exemption threshold is
$40 million. Depository institutions with
assets at or below $40 million as of December
31, 2010 are exempt from collecting data for
2011.

3. Coverage after a merger. Several
scenarios of data-collection responsibilities
for the calendar year of a merger are
described below. Under all the scenarios, if
the merger results in a covered institution,
that institution must begin data collection
January 1 of the following calendar year.

i. Two institutions are not covered by
Regulation C because of asset size. The
institutions merge. No data collection is
required for the year of the merger (even if
the merger results in a covered institution).

ii. A covered institution and an exempt
institution merge. The covered institution is
the surviving institution. For the year of the
merger, data collection is required for the
covered institution’s transactions. Data
collection is optional for transactions
handled in offices of the previously exempt
institution.

iii. A covered institution and an exempt
institution merge. The exempt institution is
the surviving institution, or a new institution
is formed. Data collection is required for
transactions of the covered institution that
take place prior to the merger. Data collection
is optional for transactions taking place after
the merger date.

iv. Two covered institutions merge. Data
collection is required for the entire year. The
surviving or resulting institution files either
a consolidated submission or separate
submissions for that year.

4. Originations. HMDA coverage depends
in part on whether an institution has
originated home purchase loans. To
determine whether activities with respect to
a particular loan constitute an origination,
institutions should consult, among other
parts of the staff commentary, the discussion
of the broker rule under §§1003.1(c) and
1003.4(a).

5. Branches of foreign banks—treated as
banks. A Federal branch or a state-licensed
insured branch of a foreign bank is a “bank”
under section 3(a)(1) of the Federal Deposit
Insurance Act (12 U.S.C. 1813(a)), and is
covered by HMDA if it meets the tests for a
depository institution found in § 1003.2 of
Regulation C.

6. Branches and offices of foreign banks—
treated as for-profit mortgage lending

institutions. Federal agencies, state-licensed
agencies, state-licensed uninsured branches
of foreign banks, commercial lending
companies owned or controlled by foreign
banks, and entities operating under section
25 or 25A of the Federal Reserve Act, 12
U.S.C. 601 and 611 (Edge Act and agreement
corporations) are not “banks’” under the
Federal Deposit Insurance Act. These entities
are nonetheless covered by HMDA if they
meet the tests for a for-profit nondepository
mortgage lending institution found in
§1003.2 of Regulation C.

Home improvement loan.

1. Classification requirement for loans not
secured by a lien on a dwelling. An
institution has “classified” a loan that is not
secured by a lien on a dwelling as a home
improvement loan if it has entered the loan
on its books as a home improvement loan, or
has otherwise coded or identified the loan as
a home improvement loan. For example, an
institution that has booked a loan or reported
it on a “call report”” as a home improvement
loan has classified it as a home improvement
loan. An institution may also classify loans
as home improvement loans in other ways
(for example, by color-coding loan files).

2. Improvements to real property. Home
improvements include improvements both to
a dwelling and to the real property on which
the dwelling is located (for example,
installation of a swimming pool, construction
of a garage, or landscaping).

3. Commercial and other loans. A home
improvement loan may include a loan
originated outside an institution’s residential
mortgage lending division (such as a loan to
improve an apartment building made through
the commercial loan department).

4. Mixed-use property. A loan to improve
property used for residential and commercial
purposes (for example, a building containing
apartment units and retail space) is a home
improvement loan if the loan proceeds are
used primarily to improve the residential
portion of the property. If the loan proceeds
are used to improve the entire property (for
example, to replace the heating system), the
loan is a home improvement loan if the
property itself is primarily residential. An
institution may use any reasonable standard
to determine the primary use of the property,
such as by square footage or by the income
generated. An institution may select the
standard to apply on a case-by-case basis. If
the loan is unsecured, to report the loan as
a home improvement loan the institution
must also have classified it as such.

5. Multiple-category loans. If a loan is a
home improvement loan as well as a
refinancing, an institution reports the loan as
a home improvement loan.

Home purchase loan.

1. Multiple properties. A home purchase
loan includes a loan secured by one dwelling
and used to purchase another dwelling.

2. Mixed-use property. A dwelling-secured
loan to purchase property used primarily for
residential purposes (for example, an
apartment building containing a convenience
store) is a home purchase loan. An institution
may use any reasonable standard to
determine the primary use of the property,
such as by square footage or by the income
generated. An institution may select the
standard to apply on a case-by-case basis.

3. Farm loan. A loan to purchase property
used primarily for agricultural purposes is
not a home purchase loan even if the
property includes a dwelling. An institution
may use any reasonable standard to
determine the primary use of the property,
such as by reference to the exemption from
Regulation X (Real Estate Settlement
Procedures, 12 CFR 1024.5(b)(1)) for a loan
on property of 25 acres or more. An
institution may select the standard to apply
on a case-by-case basis.

4. Commercial and other loans. A home
purchase loan may include a loan originated
outside an institution’s residential mortgage
lending division (such as a loan for the
purchase of an apartment building made
through the commercial loan department).

5. Construction and permanent financing.
A home purchase loan includes both a
combined construction/permanent loan and
the permanent financing that replaces a
construction-only loan. It does not include a
construction-only loan, which is considered
“temporary financing” under Regulation C
and is not reported.

6. Second mortgages that finance the
downpayments on first mortgages. If an
institution making a first mortgage loan to a
home purchaser also makes a second
mortgage loan to the same purchaser to
finance part or all of the home purchaser’s
downpayment, the institution reports each
loan separately as a home purchase loan.

7. Multiple-category loans. If a loan is a
home purchase loan as well as a home
improvement loan, or a refinancing, an
institution reports the loan as a home
purchase loan.

Manufactured home.

1. Definition of a manufactured home. The
definition in § 1003.2 refers to the Federal
building code for factory-built housing
established by the Department of Housing
and Urban Development (HUD). The HUD
code requires generally that housing be
essentially ready for occupancy upon leaving
the factory and being transported to a
building site. Modular homes that meet all of
the HUD code standards are included in the
definition because they are ready for
occupancy upon leaving the factory. Other
factory-built homes, such as panelized and
pre-cut homes, generally do not meet the
HUD code because they require a significant
amount of construction on site before they
are ready for occupancy. Loans and
applications relating to manufactured homes
that do not meet the HUD code should not
be identified as manufactured housing under
HMDA.

Metropolitan Statistical Areas and
Metropolitan Divisions.

1. Use of terms “Metropolitan Statistical
Area” and “Metropolitan Division.” The U.S.
Office of Management and Budget defines
Metropolitan Statistical Areas and
Metropolitan Divisions to provide nationally
consistent definitions for collecting,
tabulating, and publishing Federal statistics
for a set of geographic areas. OMB divides
every Metropolitan Statistical Area (MSA)
with a population of 2.5 million or more into
Metropolitan Divisions (MDs); MSAs with
populations under 2.5 million population are
not so divided. 67 FR 82228 (December 27,
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2000). For all purposes under Regulation G,
if an MSA is divided by OMB into MDs, the
appropriate geographic unit to be used is the
MD; if an MSA is not so divided by OMB into
MDs, the appropriate geographic unit to be
used is the MSA.

Section 1003.4—Compilation of Loan Data

4(a) Data format and itemization.

1. Reporting requirements. i. An institution
reports data on loans that it originated and
loans that it purchased during the calendar
year described in the report. An institution
reports these data even if the loans were
subsequently sold by the institution.

ii. An institution reports the data for loan
applications that did not result in
originations—for example, applications that
the institution denied or that the applicant
withdrew during the calendar year covered
by the report.

iii. In the case of brokered loan
applications or applications forwarded
through a correspondent, the institution
reports as originations the loans that it
approved and subsequently acquired per a
pre-closing arrangement (whether or not they
closed in the institution’s name).
Additionally, the institution reports the data
for all applications that did not result in
originations—for example, applications that
the institution denied or that the applicant
withdrew during the calendar year covered
by the report (whether or not they would
have closed in the institution’s name). For all
of these loans and applications, the
institution reports the required data
regarding the borrower’s or applicant’s
ethnicity, race, sex, and income.

iv. Loan originations are to be reported
only once. If the institution is the loan broker
or correspondent, it does not report as
originations the loans that it forwarded to
another lender for approval prior to closing,
and that were approved and subsequently
acquired by that lender (whether or not they
closed in the institution’s name).

v. An institution reports applications that
were received in the previous calendar year
but were acted upon during the calendar year
covered by the current register.

vi. A financial institution submits all
required data to the appropriate Federal
agency in one package, with the prescribed
transmittal sheet. An officer of the institution
certifies to the accuracy of the data.

vii. The transmittal sheet states the total
number of line entries contained in the
accompanying data transmission.

2. Updating—agency requirements. Certain
state or Federal regulations, such as the
Federal Deposit Insurance Corporation’s
regulations, may require an institution to
update its data more frequently than is
required under Regulation C.

3. Form of quarterly updating. An
institution may maintain the quarterly
updates of the HMDA/LAR in electronic or
any other format, provided the institution
can make the information available to its
regulatory agency in a timely manner upon
request.

Paragraph 4(a)(1).

1. Application date—consistency. In
reporting the date of application, an
institution reports the date the application

was received or the date shown on the
application. Although an institution need not
choose the same approach for its entire
HMDA submission, it should be generally
consistent (such as by routinely using one
approach within a particular division of the
institution or for a category of loans).

2. Application date—application
forwarded by a broker. For an application
forwarded by a broker, an institution reports
the date the application was received by the
broker, the date the application was received
by the institution, or the date shown on the
application. Although an institution need not
choose the same approach for its entire
HMDA submission, it should be generally
consistent (such as by routinely using one
approach within a particular division of the
institution or for a category of loans).

3. Application date—reinstated
application. If, within the same calendar
year, an applicant asks an institution to
reinstate a counteroffer that the applicant
previously did not accept (or asks the
institution to reconsider an application that
was denied, withdrawn, or closed for
incompleteness), the institution may treat
that request as the continuation of the earlier
transaction or as a new transaction. If the
institution treats the request for
reinstatement or reconsideration as a new
transaction, it reports the date of the request
as the application date.

4. Application or loan number. An
institution must ensure that each identifying
number is unique within the institution. If an
institution’s register contains data for branch
offices, for example, the institution could use
a letter or a numerical code to identify the
loans or applications of different branches, or
could assign a certain series of numbers to
particular branches to avoid duplicate
numbers. Institutions are strongly
encouraged not to use the applicant’s or
borrower’s name or social security number,
for privacy reasons.

5. Application—year action taken. An
institution must report an application in the
calendar year in which the institution takes
final action on the application.

Paragraph 4(a)(3).

1. Purpose—statement of applicant. An
institution may rely on the oral or written
statement of an applicant regarding the
proposed use of loan proceeds. For example,
a lender could use a check-box, or a purpose
line, on a loan application to determine
whether or not the applicant intends to use
loan proceeds for home improvement
purposes.

2. Purpose—multiple-purpose loan. If a
loan is a home purchase loan as well as a
home improvement loan, or a refinancing, an
institution reports the loan as a home
purchase loan. If a loan is a home
improvement loan as well as a refinancing,
an institution reports the loan as a home
improvement loan.

Paragraph 4(a)(6).

1. Occupancy—multiple properties. If a
loan relates to multiple properties, the
institution reports the owner occupancy
status of the property for which property
location is being reported. (See the comments
to paragraph 4(a)(9)).

Paragraph 4(a)(7).

1. Loan amount—counteroffer. If an
applicant accepts a counteroffer for an
amount different from the amount initially
requested, the institution reports the loan
amount granted. If an applicant does not
accept a counteroffer or fails to respond, the
institution reports the loan amount initially
requested.

2. Loan amount—multiple-purpose loan.
Except in the case of a home-equity line of
credit, an institution reports the entire
amount of the loan, even if only a part of the
proceeds is intended for home purchase or
home improvement.

3. Loan amount—home-equity line. An
institution that has chosen to report home-
equity lines of credit reports only the part
that is intended for home-improvement or
home-purchase purposes.

4. Loan amount—assumption. An
institution that enters into a written
agreement accepting a new party as the
obligor on a loan reports the amount of the
outstanding principal on the assumption as
the loan amount.

Paragraph 4(a)(8).

1. Action taken—counteroffers. If an
institution makes a counteroffer to lend on
terms different from the applicant’s initial
request (for example, for a shorter loan
maturity or in a different amount) and the
applicant does not accept the counteroffer or
fails to respond, the institution reports the
action taken as a denial on the original terms
requested by the applicant.

2. Action taken—rescinded transactions. If
a borrower rescinds a transaction after
closing, the institution may report the
transaction either as an origination or as an
application that was approved but not
accepted.

3. Action taken—purchased loans. An
institution reports the loans that it purchased
during the calendar year, and does not report
the loans that it declined to purchase.

4. Action taken—conditional approvals. If
an institution issues a loan approval subject
to the applicant’s meeting underwriting
conditions (other than customary loan
commitment or loan-closing conditions, such
as a clear-title requirement or an acceptable
property survey) and the applicant does not
meet them, the institution reports the action
taken as a denial.

5. Action taken date—approved but not
accepted. For a loan approved by an
institution but not accepted by the applicant,
the institution reports any reasonable date,
such as the approval date, the deadline for
accepting the offer, or the date the file was
closed. Although an institution need not
choose the same approach for its entire
HMDA submission, it should be generally
consistent (such as by routinely using one
approach within a particular division of the
institution or for a category of loans).

6. Action taken date—originations. For
loan originations, an institution generally
reports the settlement or closing date. For
loan originations that an institution acquires
through a broker, the institution reports
either the settlement or closing date, or the
date the institution acquired the loan from
the broker. If the disbursement of funds takes
place on a date later than the settlement or
closing date, the institution may use the date
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of disbursement. For a construction/
permanent loan, the institution reports either
the settlement or closing date, or the date the
loan converts to the permanent financing.
Although an institution need not choose the
same approach for its entire HMDA
submission, it should be generally consistent
(such as by routinely using one approach
within a particular division of the institution
or for a category of loans). Notwithstanding
this flexibility regarding the use of the
closing date in connection with reporting the
date action was taken, the year in which an
origination goes to closing is the year in
which the institution must report the
origination.

7. Action taken—pending applications. An
institution does not report any loan
application still pending at the end of the
calendar year; it reports that application on
its register for the year in which final action
is taken.

Paragraph 4(a)(9).

1. Property location—multiple properties
(home improvement/refinance of home
improvement). For a home improvement
loan, an institution reports the property being
improved. If more than one property is being
improved, the institution reports the location
of one of the properties or reports the loan
using multiple entries on its HMDA/LAR
(with unique identifiers) and allocating the
loan amount among the properties.

2. Property location—multiple properties
(home purchase/refinance of home
purchase). For a home purchase loan, an
institution reports the property taken as
security. If an institution takes more than one
property as security, the institution reports
the location of the property being purchased
if there is just one. If the loan is to purchase
multiple properties and is secured by
multiple properties, the institution reports
the location of one of the properties or
reports the loan using multiple entries on its
HMDA/LAR (with unique identifiers) and
allocating the loan amount among the
properties.

3. Property location—loans purchased
from another institution. The requirement to
report the property location by census tract
in an MSA or Metropolitan Division where
the institution has a home or branch office
applies not only to loan applications and
originations but also to loans purchased from
another institution. This includes loans
purchased from an institution that did not
have a home or branch office in that MSA or
Metropolitan Division and did not collect the
property-location information.

4. Property location—mobile or
manufactured home. If information about the
potential site of a mobile or manufactured
home is not available, an institution reports
using the Code for “not applicable.”

Paragraph 4(a)(10).

1. Applicant data—completion by
applicant. An institution reports the
monitoring information as provided by the
applicant. For example, if an applicant
checks the “Asian” box the institution
reports using the “Asian” Code.

2. Applicant data—completion by lender. If
an applicant fails to provide the requested
information for an application taken in
person, the institution reports the data on the
basis of visual observation or surname.

3. Applicant data—application completed
in person. When an applicant meets in
person with a lender to complete an
application that was begun by mail, internet,
or telephone, the institution must request the
monitoring information. If the meeting occurs
after the application process is complete, for
example, at closing, the institution is not
required to obtain monitoring information.

4. Applicant data—joint applicant. A joint
applicant may enter the government
monitoring information on behalf of an
absent joint applicant. If the information is
not provided, the institution reports using
the Code for “information not provided by
applicant in mail, internet, or telephone
application.”

5. Applicant data—video and other
electronic-application processes. An
institution that accepts applications through
electronic media with a video component
treats the applications as taken in person and
collects the information about the ethnicity,
race, and sex of applicants. An institution
that accepts applications through electronic
media without a video component (for
example, the internet or facsimile) treats the
applications as accepted by mail.

6. Income data—income relied on. An
institution reports the gross annual income
relied on in evaluating the creditworthiness
of applicants. For example, if an institution
relies on an applicant’s salary to compute a
debt-to-income ratio but also relies on the
applicant’s annual bonus to evaluate
creditworthiness, the institution reports the
salary and the bonus to the extent relied
upon. Similarly, if an institution relies on the
income of a cosigner to evaluate
creditworthiness, the institution includes
this income to the extent relied upon. But an
institution does not include the income of a
guarantor who is only secondarily liable.

7. Income data—co-applicant. If two
persons jointly apply for a loan and both list
income on the application, but the institution
relies only on the income of one applicant in
computing ratios and in evaluating
creditworthiness, the institution reports only
the income relied on.

8. Income data—loan to employee. An
institution may report “NA” in the income
field for loans to its employees to protect
their privacy, even though the institution
relied on their income in making its credit
decisions.

Paragraph 4(a)(11).

1. Type of purchaser—loan-participation
interests sold to more than one entity. An
institution that originates a loan, and then
sells it to more than one entity, reports the
“type of purchaser” based on the entity
purchasing the greatest interest, if any. If an
institution retains a majority interest, it does
not report the sale.

2. Type of purchaser—swapped loans.
Loans “swapped” for mortgage-backed
securities are to be treated as sales; the
purchaser is the type of entity receiving the
loans that are swapped.

Paragraph 4(a)(12)(ii).

1. Average prime offer rate. Average prime
offer rates are annual percentage rates
derived from average interest rates, points,
and other loan pricing terms offered to
borrowers by a representative sample of

lenders for mortgage loans that have low-risk
pricing characteristics. Other pricing terms
include commonly used indices, margins,
and initial fixed-rate periods for variable-rate
transactions. Relevant pricing characteristics
include a consumer’s credit history and
transaction characteristics such as the loan-
to-value ratio, owner-occupant status, and
purpose of the transaction. To obtain average
prime offer rates, the Bureau uses a survey
of lenders that both meets the criteria of
§1003.4(a)(12)(ii) and provides pricing terms
for at least two types of variable-rate
transactions and at least two types of non-
variable-rate transactions. An example of
such a survey is the Freddie Mac Primary
Mortgage Market Survey®,

2. Comparable transaction. The rate spread
reporting requirement applies to a reportable
loan with an annual percentage rate that
exceeds by the specified margin (or more) the
average prime offer rate for a comparable
transaction as of the date the interest rate is
set. The tables of average prime offer rates
published by the Bureau (see comment
4(a)(12)(ii)-3) indicate how to identify the
comparable transaction.

3. Bureau tables. The Bureau publishes on
the FFIEC’s Web site (http://www.ffiec.gov/
hmda), in table form, average prime offer
rates for a wide variety of transaction types.
The Bureau calculates an annual percentage
rate, consistent with Regulation Z (see 12
CFR 1026.22 and Part 1026, Appendix J), for
each transaction type for which pricing terms
are available from the survey described in
comment 4(a)(12)(ii)—1. The Bureau estimates
annual percentage rates for other types of
transactions for which direct survey data are
not available based on the loan pricing terms
available in the survey and other
information. The Bureau publishes on the
FFIEC’s Web site the methodology it uses to
arrive at these estimates.

Paragraph 4(a)(14).

1. Determining lien status for applications
and loans originated. i. Lenders are required
to report lien status for loans they originate
and applications that do not result in
originations. Lien status is determined by
reference to the best information readily
available to the lender at the time final action
is taken and to the lender’s own procedures.
Thus, lenders may rely on the title search
they routinely perform as part of their
underwriting procedures—for example, for
home purchase loans. Regulation C does not
require lenders to perform title searches
solely to comply with HMDA reporting
requirements. Lenders may rely on other
information that is readily available to them
at the time final action is taken and that they
reasonably believe is accurate, such as the
applicant’s statement on the application or
the applicant’s credit report. For example,
where the applicant indicates on the
application that there is a mortgage on the
property or where the applicant’s credit
report shows that the applicant has a
mortgage—and that mortgage is not going to
be paid off as part of the transaction—the
lender may assume that the loan it originates
is secured by a subordinate lien. If the same
application did not result in an origination—
for example, because the application is
denied or withdrawn—the lender would
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report the application as an application for a
subordinate-lien loan.

ii. Lenders may also consider their
established procedures when determining
lien status for applications that do not result
in originations. For example, a consumer
applies to a lender to refinance a $100,000
first mortgage; the consumer also has a home
equity line of credit for $20,000. If the
lender’s practice in such a case is to ensure
that it will have first-lien position—through
a subordination agreement with the holder of
the mortgage on the home equity line—then
the lender should report the application as an
application for a first-lien loan.

Paragraph 4(c)(3).

1. An institution that opts to report home-
equity lines reports the disposition of all
applications, not just originations.

4(d) Excluded data.

1. Mergers, purchases in bulk, and branch
acquisitions. If a covered institution acquires
loans in bulk from another institution (for
example, from the receiver for a failed
institution) but no merger or acquisition of
the institution, or acquisition of a branch, is
involved, the institution reports the loans as
purchased loans.

Section 1003.5(a)—Disclosure and Reporting

5(a) Reporting to agency.

1. Submission of data. Institutions submit
data to the appropriate Federal agencies in an
automated, machine-readable form. The
format must conform to that of the HMDA/
LAR. An institution should contact the
appropriate Federal agency for information
regarding procedures and technical
specifications for automated data submission;
in some cases, agencies also make software
available for automated data submission. The
data are edited before submission, using the
edits included in the agency-supplied
software or equivalent edits in software
available from vendors or developed in-
house.

2. Submission in paper form. Institutions
that report twenty-five or fewer entries on
their HMDA/LAR may collect and report the
data in paper form. An institution that
submits its register in non-automated form
sends two copies that are typed or computer
printed and must use the format of the
HMDA/LAR (but need not use the form
itself). Each page must be numbered along
with the total number of pages (for example,
“Page 1 of 3”).

3. Procedures for entering data. The
required data are entered in the register for
each loan origination, each application acted
on, and each loan purchased during the
calendar year. The institution should decide
on the procedure it wants to follow—for
example, whether to begin entering the
required data, when an application is
received, or to wait until final action is taken
(such as when a loan goes to closing or an
application is denied).

4. Options for collection. An institution
may collect data on separate registers at
different branches, or on separate registers for
different loan types (such as for home
purchase or home improvement loans, or for
loans on multifamily dwellings). Entries need
not be grouped on the register by MSA or
Metropolitan Division, or chronologically, or

by census tract numbers, or in any other
particular order.

5. Change in appropriate Federal agency.
If the appropriate Federal agency for a
covered institution changes (as a
consequence of a merger or a change in the
institution’s charter, for example), the
institution must report data to the new
appropriate Federal agency beginning with
the year of the change.

6. Subsidiaries. An institution is a
subsidiary of a bank or savings association
(for purposes of reporting HMDA data to the
same agency as the parent) if the bank or
savings association holds or controls an
ownership interest that is greater than 50
percent of the institution.

7. Transmittal sheet—additional data
submissions. If an additional data submission
becomes necessary (for example, because the
institution discovers that data were omitted
from the initial submission, or because
revisions are called for), that submission
must be accompanied by a transmittal sheet.

8. Transmittal sheet—revisions or
deletions. If a data submission involves
revisions or deletions of previously
submitted data, it must state the total of all
line entries contained in that submission,
including both those representing revisions
or deletions of previously submitted entries,
and those that are being resubmitted
unchanged or are being submitted for the first
time. Depository institutions must provide a
list of the MSAs or Metropolitan Divisions in
which they have home or branch offices.

5(b) Public disclosure of statement.

1. Business day. For purposes of § 1003.5,
a business day is any calendar day other than
a Saturday, Sunday, or legal public holiday.

2. Format. An institution may make the
disclosure statement available in paper form
or, if the person requesting the data agrees,
in electronic form.

5(c) Public disclosure of modified loan/
application register.

1. Format. An institution may make the
modified register available in paper or
electronic form. Although institutions are not
required to make the modified register
available in census tract order, they are
strongly encouraged to do so in order to
enhance its utility to users.

5(e) Notice of availability.

1. Poster—suggested text. An institution
may use any text that meets the requirements
of the regulation. Some of the Federal
agencies that receive HMDA data provide
HMDA posters that an institution can use to
inform the public of the availability of its
HMDA data, or the institution may create its
own posters. If an institution prints its own,
the following language is suggested but is not
required:

Home Mortgage Disclosure Act Notice

The HMDA data about our residential
mortgage lending are available for review.
The data show geographic distribution of
loans and applications; ethnicity, race, sex,
and income of applicants and borrowers; and
information about loan approvals and
denials. Inquire at this office regarding the
locations where HMDA data may be
inspected.

2. Additional language for institutions
making the disclosure statement available on

request. An institution that posts a notice
informing the public of the address to which
a request should be sent could include the
following sentence, for example, in its
general notice: “To receive a copy of these
data send a written request to [address].”

Section 1003.6—Enforcement

6(b) Bona fide errors.

1. Bona fide error—information from third
parties. An institution that obtains the
property-location information for
applications and loans from third parties
(such as appraisers or vendors of
“geocoding” services) is responsible for
ensuring that the information reported on its
HMDA/LAR is correct.

Dated: October 24, 2011.
Alastair M. Fitzpayne,

Deputy Chief of Staff and Executive Secretary,
Department of the Treasury.

[FR Doc. 2011-31712 Filed 12-20-11; 8:45 am]
BILLING CODE 4810-AM-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1007 and 1008

[Docket No. CFPB-2011-0023]

RIN 3170-AA06

S.A.F.E. Mortgage Licensing Act
(Regulations G & H)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Interim final rule with request
for public comment.

SUMMARY: Title X of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act)
transferred rulemaking authority for a
number of consumer financial
protection laws from seven Federal
agencies to the Bureau of Consumer
Financial Protection (Bureau) as of July
21, 2011. The Bureau is in the process
of republishing the regulations
implementing those laws with technical
and conforming changes to reflect the
transfer of authority and certain other
changes made by the Dodd-Frank Act.
In light of the transfer to the Bureau of
the rulemaking authority of the Board of
Governors of the Federal Reserve
System, the Comptroller of the
Currency, the National Credit Union
Administration, the Federal Deposit
Insurance Corporation, and the
Department of Housing and Urban
Development for the Secure and Fair
Enforcement for Mortgage Licensing Act
(S.A.F.E. Act), the Bureau is publishing
for public comment an interim final rule
establishing a new Regulation G
(S.A.F.E. Mortgage Licensing Act—
Federal Registration of Residential
Mortgage Loan Originators) and a new
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Regulation H (S.A.F.E. Mortgage
Licensing Act—State Compliance and
Bureau Registration System). This
interim final rule also covers employees
of institutions regulated by the Farm
Credit Administration. This interim
final rule does not impose any new
substantive obligations on persons
subject to the existing S.A.F.E. Act
regulations.

DATES: This interim final rule is
effective on December 30, 2011.
Comments must be received on or
before February 17, 2012.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2011—
0023 or RIN 3170-AA06, by any of the
following methods:

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of
Consumer Financial Protection, 1500
Pennsylvania Avenue NW., (Attn: 1801
L Street), Washington, DC 20220.

e Hand Delivery/Courier in Lieu of
Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of
Consumer Financial Protection, 1700 G
Street NW., Washington, DC 20006.

All submissions must include the
agency name and docket number or
Regulatory Information Number (RIN)
for this rulemaking. In general, all
comments received will be posted
without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1700 G Street
NW., Washington, DC 20006, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect the
documents by telephoning (202) 435—
7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Mitchell E. Hochberg or Joseph Devlin,

Office of Regulations, at (202) 435—7700.

SUPPLEMENTARY INFORMATION:

I. Background

The Secure and Fair Enforcement for
Mortgage Licensing Act of 2008
(S.A.F.E. Act) provides for the licensing
and/or registration of mortgage loan
originators. The S.A.F.E. Act requires
employees of depository institutions,
employees of subsidiaries that are

owned and controlled by a depository
institution and regulated by a Federal
banking agency, or employees of
institutions regulated by the Farm
Credit Administration who act as
residential mortgage loan originators to
register with the Nationwide Mortgage
Licensing System and Registry, obtain a
unique identifier, and maintain this
registration. The S.A.F.E. Act further
requires states to adopt minimum
standards for licensing residential
mortgage loan originators.

Historically, the Federal registration
requirements of the S.A.F.E. Act have
been implemented through a
coordinated rulemaking of the Federal
banking agencies and the Farm Credit
Administration with authority over
Federal registration requirements under
the S.A.F.E. Act (collectively, the
Federal registry agencies).! Further,
prior to July 21, 2011, the S.A.F.E. Act
charged the Department of Housing and
Urban Development (HUD) with
evaluation of states’ compliance with
the S.A.F.E. Act and with establishing
and maintaining a licensing and
registration system for a state or territory
that does not have a system in place for
licensing loan originators that meets the
requirements of the S.A.F.E. Act.

The Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank Act) 2 amended a number of
consumer financial protection laws,
including the S.A.F.E. Act. In addition
to minor amendments, the Dodd-Frank
Act transferred rulemaking authority for
the S.A.F.E. Act from the Board of
Governors of the Federal Reserve
System, the Comptroller of the
Currency, the National Credit Union
Administration, the Federal Deposit
Insurance Corporation, and the
Department of Housing and Urban
Development to the Bureau of Consumer
Financial Protection (Bureau), effective
July 21, 2011.3 See sections 1061 and
1100 of the Dodd-Frank Act. The Dodd-
Frank Act also granted the Bureau
rulemaking authority pursuant to the
S.A.F.E. Act with respect to employees
of institutions regulated by the Farm
Credit Administration. See section 1100

175 FR 44656 (July 28, 2010). The rules were
promulgated by the Office of the Comptroller of the
Currency (12 CFR part 34); the Federal Reserve
System (12 CFR parts 208 and 211); the Federal
Deposit Insurance Corporation (12 CFR part 365);
the Office of Thrift Supervision (12 CFR part 563);
the Farm Credit Administration (12 CFR part 610);
and the National Credit Union Administration (12
CFR parts 741 and 761).

2Public Law 111-203, 124 Stat. 1376 (2010).

3Dodd-Frank section 1029 generally excludes
from this transfer of authority, subject to certain
exceptions, any rulemaking authority over a motor
vehicle dealer that is predominantly engaged in the
sale and servicing of motor vehicles, the leasing and
servicing of motor vehicles, or both.

of the Dodd-Frank Act. Pursuant to the
Dodd-Frank Act and the S.A.F.E. Act, as
amended, the Bureau is publishing for
public comment an interim final rule
establishing a new Regulation G,
S.A.F.E. Mortgage Licensing Act—
Federal Registration of Residential
Mortgage Loan Originators, 12 CFR part
1007, implementing the Federal
registration requirements of the S.A.F.E.
Act and a new Regulation H, S.A.F.E.
Mortgage Licensing Act—State
Compliance and Bureau Registration
System, 12 CFR Part 1008,
implementing the requirements with
respect to states’ compliance with the
S.A.F.E. Act and the maintenance of a
licensing and registration system for a
state or territory that does not have a
system in place for licensing loan
originators that meets the requirements
of the S.A.F.E. Act.

II. Summary of the Interim Final Rule

A. General

The interim final rule substantially
duplicates the Federal registry agencies’
largely identical coordinated rules as
the Bureau’s new Regulation G, 12 CFR
part 1007, making only certain non-
substantive, technical, formatting, and
stylistic changes. The interim final rule
also substantially duplicates HUD’s rule
as the Bureau’s new Regulation H, 12
CFR part 1008. To minimize any
potential confusion, the Bureau is
preserving the past numbering systems
of the Federal registry agencies and
HUD, other than the new part numbers
and, with respect to Regulation G, the
enumeration of the individual
definitions in section 1007.102. While
this interim final rule generally
incorporates and consolidates the
largely identical rules of the Federal
registry agencies and HUD, the rule has
been edited as necessary to reflect
nomenclature and other technical
amendments required by the Dodd-
Frank Act. Notably, this interim final
rule does not impose any new
substantive obligations on regulated
entities. Regulated entities and their
employees that were registered with the
Nationwide Mortgage Licensing System
and Registry and had obtained unique
identifiers pursuant to the regulations of
the Federal registry agencies as of the
effective date of this Regulation G will
be considered by the Bureau to have
registered pursuant to the new
Regulation G.

B. Specific Changes

The new Regulation G consolidates
the regulations of the Office of the
Comptroller of the Currency (12 CFR
part 34); the Federal Reserve System (12
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CFR parts 208 and 211); the Federal
Deposit Insurance Corporation (12 CFR
part 365); the Office of Thrift
Supervision (12 CFR part 563); the Farm
Credit Administration (12 CFR part
610); and the National Credit Union
Administration (12 CFR parts 741 and
761) pursuant to the conforming
changes in section 1100 of the Dodd-
Frank Act. Further, the new Regulation
H has been changed to effect technical,
non-substantive changes to HUD’s
existing regulatory text of 24 CFR part
3400.

For both Regulations G and H,
references to the respective banking
agencies and HUD have been replaced
with references to the Bureau in the new
regulations. Conforming edits have been
made to internal cross-references.
Conforming edits have also been made
to reflect the scope of the Bureau’s
authority pursuant to the requirements
of the S.A.F.E. Act, as amended by the
Dodd-Frank Act. For example,
references to the Federal registry
agencies and HUD and their respective
administrative structures have been
replaced with references to the Bureau
and its administrative structure.
Conforming edits have been made to
internal cross-references and addresses.
Historical references that are no longer
applicable, and references to effective
dates that have passed, have been
removed.

III. Legal Authority

A. Rulemaking Authority

The Bureau is issuing this interim
final rule pursuant to its authority under
the S.A.F.E. Act and the Dodd-Frank
Act.* Effective July 21, 2011, section
1061 of the Dodd-Frank Act transferred
to the Bureau the “‘consumer financial
protection functions” previously vested
in certain other Federal agencies. The
term ““consumer financial protection
function” is defined to include “all
authority to prescribe rules or issue
orders or guidelines pursuant to any
Federal consumer financial law,
including performing appropriate
functions to promulgate and review
such rules, orders, and guidelines.” 5

4In addition, the Bureau also relies on section
1402 of the Dodd-Frank Act, which amends the
Truth in Lending Act (TILA) to provide the Bureau
with specific rulemaking authority over mortgage
originator qualifications, among other things. The
Bureau also has authority to make adjustments and
exceptions with respect to consumer credit
transactions pursuant to TILA rulemaking
authority. See 15 U.S.C. 1604(a), 1639b.

5Public Law 111-203, section 1061(a)(1).
Effective on the designated transfer date, July 21,
2011, the Bureau was also granted “all powers and
duties” vested in certain other Federal agencies,
relating to the consumer financial protection
functions, on the day before the designated transfer

The S.A.F.E. Act is a “Federal consumer
financial law.” ¢ Additionally, section
1061 transferred to the Bureau all of the
HUD Secretary’s consumer protection
functions relating to the S.A.F.E. Act,
which includes rulemaking authority.
The Dodd-Frank Act also granted the
Bureau rulemaking authority pursuant
to the S.A.F.E. Act with respect to
employees of institutions regulated by
the Farm Credit Administration.”
Accordingly, effective July 21, 2011, the
Bureau has rulemaking authority for the
S.A.F.E. Act.®

The S.A.F.E. Act, as amended,
authorizes the Bureau to “develop and
maintain a system for registering
employees of a depository institution,
employees of a subsidiary that is owned
and controlled by a depository
institution and regulated by a Federal
banking agency, or employees of an
institution regulated by the Farm Credit
Administration, as registered loan
originators with the Nationwide
Mortgage Licensing System and
Registry.” @ The S.A.F.E. Act also
authorizes the Bureau to make such de
minimis exceptions to the registration
requirements as may be appropriate.10
Further, under the S.A.F.E. Act, if the
Bureau determines that a state’s loan
origination licensing system does not
meet the minimum requirements of the
S.A.F.E. Act, the Bureau is charged with
establishing and implementing a system
for all loan originators in that state.
Additionally, if at any time the Bureau
determines that the nationwide
mortgage licensing system and registry
is failing to meet the S.A.F.E. Act’s
requirements, the Bureau is charged
with establishing and maintaining a
licensing and registry database for loan
originators.1? Regulations G and H are
issued in accordance with these
authorities.

date. Until this and other interim final rules take

effect with respect to the functions transferred
pursuant to section 1061, existing regulations for
which rulemaking authority transferred to the
Bureau continue to govern persons covered by this
rule. See 76 FR 43569 (July 21, 2011).

6 Public Law 111-203, section 1002(14) (defining
“Federal consumer financial law” to include the
“enumerated consumer laws”’); id. Section 1002(12)
(defining “enumerated consumer laws’” to include
the S.A.F.E. Act).

7Public Law 111-203, section 1100.

8 Section 1066 of the Dodd-Frank Act grants the
Secretary of the Treasury interim authority to
perform certain functions of the Bureau. Pursuant
to that authority, Treasury is publishing this interim
final rule on behalf of the Bureau.

9Public Law 111-203, section 1100(5)(A).

1012 U.S.C. 5106(c).

1112 U.S.C. 5107-5108.

B. Authority To Issue an Interim Final
Rule Without Prior Notice and Comment

The Administrative Procedure Act
(APA) 12 generally requires public
notice and an opportunity to comment
before promulgation of regulations.3
The APA provides exceptions to notice-
and-comment procedures, however,
where an agency for good cause finds
that such procedures are impracticable,
unnecessary, or contrary to the public
interest or when a rulemaking relates to
agency organization, procedure, and
practice.'# The Bureau finds that there
is good cause to conclude that providing
notice and opportunity for comment
would be unnecessary and contrary to
the public interest under these
circumstances. In addition, substantially
all the changes made by this interim
final rule, which were necessitated by
the Dodd-Frank Act’s transfer of
S.A.F.E. Act authority to the Bureau,
relate to agency organization, procedure,
and practice and are thus exempt from
the APA’s notice-and-comment
requirements.

The Bureau’s good cause findings are
based on the following considerations.
As an initial matter, the Federal registry
agencies and HUD’s existing regulations
were a result of notice-and-comment
rulemaking to the extent required.
Moreover, the interim final rule
published today does not impose any
new, substantive obligations on
regulated entities. Rather, the interim
final rule makes only non-substantive,
technical changes to the existing text of
the regulations, such as renumbering,
changing internal cross-references,
replacing appropriate nomenclature to
reflect the transfer of authority to the
bureau, and updating to reflect the
expiration of certain deadlines. Given
the technical nature of these changes,
and the fact that the interim final rule
does not impose any additional
substantive requirements on covered
entities, an opportunity for prior public
comment is unnecessary. In addition,
recodifying the Federal registry
agencies’ and HUD’s regulations to
reflect the transfer of authority to the
Bureau will help facilitate compliance
with the S.A.F.E. Act and its
implementing regulations, and the new
regulations will help reduce uncertainty
regarding the applicable regulatory
framework. Using notice-and-comment
procedures would delay this process
and thus be contrary to the public
interest.

The APA generally requires that rules
be published not less than 30 days

125 U.S.C. 551 et seq.
135 U.S.C. 553(b), (c).
145 U.S.C. 553(b)(B).
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before their effective dates. See 5 U.S.C.
553(d). As with the notice and comment
requirement, however, the APA allows
an exception when “otherwise provided
by the agency for good cause found and
published with the rule.” 5 U.S.C.
553(d)(3). The Bureau finds that there is
good cause for providing less than 30
days notice here. A delayed effective
date would harm consumers and
regulated entities by needlessly
perpetuating discrepancies between the
amended statutory text and the
implementing regulation, thereby
hindering compliance and prolonging
uncertainty regarding the applicable
regulatory framework.1°

In addition, delaying the effective
date of the interim final rule for 30 days
would provide no practical benefit to
regulated entities in this context and in
fact could operate to their detriment. As
discussed above, the interim final rule
published today does not impose any
new, substantive obligations on
regulated entities. Instead, the rule
makes only non-substantive, technical
changes to the existing text of the
regulation. Thus, regulated entities that
are already in compliance with the
existing rules will not need to modify
business practices as a result of this
rule.

C. Section 1022(b)(2) of the Dodd-Frank
Act

In developing the interim final rule,
the Bureau has conducted an analysis of
potential benefits, costs, and impacts.16
The Bureau believes that the interim

15 This interim final rule is one of 14 companion
rulemakings that together restate and recodify the
implementing regulations under 14 existing
consumer financial laws (part III.C, below, lists the
14 laws involved). In the interest of proper
coordination of this overall regulatory framework,
which includes numerous cross-references among
some of the regulations, the Bureau is establishing
the same effective date of December 30, 2011 for
those rules published on or before that date and
making those published thereafter (if any) effective
immediately.

16 Section 1022(b)(2)(A) of the Dodd-Frank Act
addresses the consideration of the potential benefits
and costs of regulation to consumers and covered
persons, including the potential reduction of access
by consumers to consumer financial products or
services; the impact on depository institutions and
credit unions with $10 billion or less in total assets
as described in section 1026 of the Dodd-Frank Act;
and the impact on consumers in rural areas. Section
1022(b)(2)(B) requires that the Bureau “‘consult with
the appropriate prudential regulators or other
Federal agencies prior to proposing a rule and
during the comment process regarding consistency
with prudential, market, or systemic objectives
administered by such agencies.” The manner and
extent to which these provisions apply to interim
final rules and to costs, benefits, and impacts that
are compelled by statutory changes rather than
discretionary Bureau action is unclear.
Nevertheless, to inform this rulemaking more fully,
the Bureau performed the described analyses and
consultations.

final rule will benefit consumers and
covered persons by updating and
recodifying in Regulations G and H the
Federal registry agencies’ and HUD’s
S.A.F.E. Act regulations to reflect the
transfer of authority to the Bureau and
certain other changes mandated by the
Dodd-Frank Act. This will help
facilitate compliance with the S.A.F.E.
Act and its implementing regulations
and help reduce any uncertainty
regarding the applicable regulatory
framework. The interim final rule will
not impose any new substantive
obligations on consumers or covered
persons and is not expected to have any
impact on consumers’ access to
consumer financial products and
services.

Although not required by the interim
final rule, covered entities may incur
some costs in updating compliance
manuals and related materials to reflect
the new numbering and other technical
changes reflected in the new
Regulations G and H. The Bureau has
worked to reduce any such burden by
preserving the existing numbering to the
extent possible and believes that such
costs will likely be minimal. These
changes could be handled in the short
term by providing a short, standalone
summary alerting users to the changes
and in the long term could be combined
with other updates at the covered
entities’ convenience. The Bureau
intends to continue investigating the
possible costs to affected entities of
updating manuals and related materials
to reflect these changes and solicits
comments on this and other issues
discussed in this section.

The interim final rule will have no
unique impact on depository
institutions or credit unions with $10
billion or less in assets described in
section 1026(a) of the Dodd-Frank Act.
Also, the interim final rule will have no
unique impact on rural consumers.

In undertaking the process of
updating and recodifying in Regulations
G and H the Federal registry agencies’
and HUD’s S.A.F.E. Act regulations, as
well as regulations implementing
thirteen other existing consumer
financial laws,1” the Bureau consulted

17 The fourteen laws implemented by this and its
companion rulemakings are: the Consumer Leasing
Act, the Electronic Fund Transfer Act (except with
respect to section 920 of that Act), the Equal Credit
Opportunity Act, the Fair Credit Reporting Act
(except with respect to sections 615(e) and 628 of
that act), the Fair Debt Collection Practices Act,
Subsections (b) through (f) of section 43 of the
Federal Deposit Insurance Act, sections 502 through
509 of the Gramm-Leach-Bliley Act (except for
section 505 as it applies to section 501(b)), the
Home Mortgage Disclosure Act, the Real Estate
Settlement Procedures Act, the S.A.F.E. Mortgage
Licensing Act, the Truth in Lending Act, the Truth

the Federal Deposit Insurance
Corporation, the Office of the
Comptroller of the Currency, the
National Credit Union Administration,
the Board of Governors of the Federal
Reserve System, the Federal Trade
Commission, and the Department of
Housing and Urban Development,
including with respect to consistency
with any prudential, market, or systemic
objectives that may be administered by
such agencies.18 The Bureau also
consulted the Farm Credit
Administration regarding the
recodification of Regulation G and
consulted with the Office of
Management and Budget for technical
assistance. The Bureau expects to have
further consultations with the
appropriate Federal agencies during the
comment period.

IV. Request for Comment

Although notice and comment
rulemaking procedures are not required,
the Bureau invites comments on this
notice. Commenters are specifically
encouraged to identify any technical
issues raised by the rule. The Bureau is
also seeking comment in response to a
notice published at 76 FR 75825 (Dec.

5, 2011) concerning its efforts to identify
priorities for streamlining regulations
that it has inherited from other Federal
agencies to address provisions that are
outdated, unduly burdensome, or
unnecessary.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, requires each agency to consider
the potential impact of its regulations on
small entities, including small
businesses, small governmental units,
and small not-for-profit organizations.19
The RFA generally requires an agency to
conduct an initial regulatory flexibility
analysis (IRFA) and a final regulatory
flexibility analysis (FRFA) of any rule
subject to notice-and-comment
rulemaking requirements, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.20
The Bureau also is subject to certain
additional procedures under the RFA

in Savings Act, section 626 of the Omnibus
Appropriations Act, 2009, and the Interstate Land
Sales Full Disclosure Act.

181n light of the technical but voluminous nature
of this recodification project, the Bureau focused
the consultation process on a representative sample
of the recodified regulations, while making
information on the other regulations available. The
Bureau expects to conduct differently its future
consultations regarding substantive rulemakings.

195 U.S.C. 601 et seq.

205 U.S.C. 603, 604.
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involving the convening of a panel to
consult with small business
representatives prior to proposing a rule
for which an IRFA is required.2?

The IRFA and FRFA requirements
described above apply only where a
notice of proposed rulemaking is
required,22 and the panel requirement
applies only when a rulemaking
requires an IRFA.23 As discussed above
in part III, a notice of proposed
rulemaking is not required for this
rulemaking.

In addition, as discussed above, this
interim final rule has only a minor
impact on entities subject to Regulations
G and H. The rule imposes no new,
substantive obligations on covered
entities. Accordingly, the undersigned
certifies that this interim final rule will
not have a significant economic impact
on a substantial number of small
entities.

VI. Paperwork Reduction Act

The Bureau may not conduct or
sponsor, and a respondent is not
required to respond to, an information
collection unless it displays a currently
valid Office of Management and Budget
(OMB) control number. Regulation G
contains information collection
requirements under the Paperwork
Reduction Act (PRA), which have been
previously approved by OMB, and the
ongoing PRA burden for which is
unchanged by this rule. There are no
new information collection
requirements in this interim final rule.
The Bureau’s OMB control number for
this information collection is 3170—
0005.

List of Subjects in 12 CFR Parts 1007
and 1008

Accounting, Administrative practice
and procedure, Advertising,
Agriculture, Bank deposit insurance,
Banks, Banking, Confidential business
information, Conflict of interests,
Consumer protection, Credit unions,
Crime, Currency, Exports, Foreign
banking, Grant programs—housing and
community development, Holding
companies, Insurance, Investments,
Loan programs—housing and
community development, Licensing,
Mortgages, National banks, Penalties,
Registration, Reporting and
recordkeeping requirements, Rural
areas, Savings associations, Securities,
Surety bonds.

215 U.S.C. 609.
225 U.S.C. 603(a), 604(a); 5 U.S.C. 553(b)(B).
235 U.S.C. 609(b).

Authority and Issuance

For the reasons set forth above, the
Bureau of Consumer Financial
Protection adds Parts 1007 and 1008 to
Chapter X in Title 12 of the Code of
Federal Regulations to read as follows:

PART 1007—S.A.F.E. MORTGAGE
LICENSING ACT—FEDERAL
REGISTRATION OF RESIDENTIAL
MORTGAGE LOAN ORIGINATORS
(REGULATION G)

Sec.

1007.101 Authority, purpose, and scope of
this part.

1007.102 Definitions applicable to this part.

1007.103 Registration of mortgage loan
originators.

1007.104 Policies and procedures.

1007.105 Use of Unique Identifier.

Appendix A to Part 1007—Examples of
Mortgage Loan Originator Activities

Authority: 12 U.S.C. 5101-5116; 15 U.S.C.
1604(a), 1639b; Pub. L. 111-203, 124 Stat.
1376.

§1007.101 Authority, purpose, and scope.

(a) Authority. This part, known as
Regulation G, is issued by the Bureau of
Consumer Financial Protection pursuant
to the Secure and Fair Enforcement for
Mortgage Licensing Act of 2008, title V
of the Housing and Economic Recovery
Act of 2008 (S.A.F.E. Act) (Pub. L. 110-
289, 122 Stat. 2654, 12 U.S.C. 5101 et
seq.), 12 U.S.C. 5512, 5581, 15 U.S.C.
1604(a), 1639b.

(b) Purpose. This part implements the
S.A.F.E. Act’s Federal registration
requirement for mortgage loan
originators. The S.A.F.E. Act provides
that the objectives of this registration
include aggregating and improving the
flow of information to and between
regulators; providing increased
accountability and tracking of mortgage
loan originators; enhancing consumer
protections; supporting anti-fraud
measures; and providing consumers
with easily accessible information at no
charge regarding the employment
history of, and publicly adjudicated
disciplinary and enforcement actions
against, mortgage loan originators.

(c) Scope—(1) In general. This part
applies to:

(i) National banks, Federal branches
and agencies of foreign banks, their
operating subsidiaries (collectively
referred to in this part as national
banks), and their employees who act as
mortgage loan originators;

(ii) Member banks of the Federal
Reserve System; their respective
subsidiaries that are not functionally
regulated within the meaning of section
5(c)(5) of the Bank Holding Company
Act, as amended (12 U.S.C. 1844(c)(5));
branches and agencies of foreign banks;

commercial lending companies owned
or controlled by foreign banks
(collectively referred to in this part as
member banks); and their employees
who act as mortgage loan originators;

(iii) Insured state nonmember banks
(including state-licensed insured
branches of foreign banks), their
subsidiaries (except brokers, dealers,
persons providing insurance,
investment companies, and investment
advisers) (collectively referred to in this
part as insured state nonmember banks),
and employees of such banks or
subsidiaries who act as mortgage loan
originators;

(iv) Savings associations, their
operating subsidiaries (collectively
referred to in this part as savings
associations), and their employees who
act as mortgage loan originators;

(v) Farm Credit System lending
institutions that actually originate
residential mortgage loans pursuant to
sections 1.9(3), 1.11 or 2.4(a) and (b) of
the Farm Credit Act of 1971
(collectively referred to in this part as
Farm Credit System institutions), and
their employees who act as mortgage
loan originators; and

(vi) Any federally insured credit
union and its employees, including
volunteers, who act as mortgage loan
originators. This part also applies to
non-federally insured credit unions and
their employees, including volunteers,
who act as mortgage loan originators,
subject to the conditions in paragraph
(c)(3) of this section.

(2) De minimis exception. (i) This part
and the requirements of 12 U.S.C.
5103(a)(1)(A) and (2) of the S.A.F.E. Act
do not apply to any employee of a
national bank, member bank, insured
state nonmember bank, savings
association, Farm Credit System
institution, or credit union who has
never been registered or licensed
through the Registry as a mortgage loan
originator if during the past 12 months
the employee acted as a mortgage loan
originator for 5 or fewer residential
mortgage loans.

(ii) Prior to engaging in mortgage loan
origination activity that exceeds the
exception limit in paragraph (c)(2)(i) of
this section, an employee must register
with the Registry pursuant to this part.

(iii) Evasion. National banks, member
banks, insured state nonmember banks,
savings associations, Farm Credit
System institutions, and credit unions
are prohibited from engaging in any act
or practice to evade the limits of the de
minimis exception set forth in
paragraph (c)(2)(i) of this section.

(3) For non-federally insured credit
unions. A non-federally insured credit
union in a state identified on the
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National Credit Union Administration’s
Web site (NCUA.gov) as one where the
appropriate state supervisory authority
has executed a Memorandum of
Understanding (MOU) with the National
Credit Union Administration may
register under this rule provided that
any Nationwide Mortgage Licensing
System and Registry listing of the non-
federally insured credit union and its
employees contains a clear and
conspicuous statement that the non-
federally insured credit union is not
insured by the National Credit Union
Share Insurance Fund, and the state
supervisory authority where the non-
federally insured credit union is located
maintains an agreement with the
National Credit Union Administration
for this registration process and
oversight. If the state supervisory
authority where the non-federally
insured credit union is located fails to
maintain such an agreement, the non-
federally insured credit union and its
employees in that state may not register
or maintain registration under the
Federal system. They instead must use
the appropriate state licensing and
registration system, or if the state does
not have such a system, the licensing
and registration system established by
the Bureau for mortgage loan originators
and their employees.

§1007.102 Definitions.

For purposes of this part, the
following definitions apply:

Administrative or clerical tasks means
the receipt, collection, and distribution
of information common for the
processing or underwriting of a loan in
the residential mortgage industry and
communication with a consumer to
obtain information necessary for the
processing or underwriting of a
residential mortgage loan.

Annual renewal period means
November 1 through December 31 of
each year.

Bureau means the Bureau of
Consumer Financial Protection.

Covered financial institution means
any national bank, member bank,
insured state nonmember bank, savings
association, Farm Credit System
institution, or federally insured credit
union as any such term is defined in
§1007.101(c)(1). Covered financial
institution also includes a non-federally
insured credit union that registers
subject to the conditions of
§1007.101(c)(3).

Mortgage loan originator means

(1) An individual who:

(i) Takes a residential mortgage loan
application; and

(ii) Offers or negotiates terms of a
residential mortgage loan for
compensation or gain.

(2)(i) The term mortgage loan
originator does not include:

(A) An individual who performs
purely administrative or clerical tasks
on behalf of an individual who is
described as a mortgage loan originator
in this section;

(B) An individual who only performs
real estate brokerage activities (as
defined in 12 U.S.C. 5102(4)(D)) and is
licensed or registered as a real estate
broker in accordance with applicable
state law, unless the individual is
compensated by a lender, a mortgage
broker, or other mortgage loan originator
or by any agent of such lender, mortgage
broker, or other mortgage loan
originator, and meets the definition of
mortgage loan originator in this section;
or

(C) An individual or entity solely
involved in extensions of credit related
to timeshare plans, as that term is
defined in 11 U.S.C. 101(53D).

(ii) Examples of activities that would,
and would not, result in an employee
meeting the definition of mortgage loan
originator are provided in Appendix A
to this part.

Nationwide Mortgage Licensing
System and Registry or Registry means
the system developed and maintained
by the Conference of State Bank
Supervisors and the American
Association of Residential Mortgage
Regulators for the state licensing and
registration of state-licensed mortgage
loan originators and the registration of
mortgage loan originators pursuant to 12
U.S.C. 5107.

Registered mortgage loan originator or
registrant means any individual who:

(1) Meets the definition of mortgage
loan originator and is an employee of a
covered financial institution; and

(2) Is registered pursuant to this part
with, and maintains a unique identifier
through, the Registry.

Residential mortgage loan means any
loan primarily for personal, family, or
household use that is secured by a
mortgage, deed of trust, or other
equivalent consensual security interest
on a dwelling (as defined in section
103(v) of the Truth in Lending Act, 15
U.S.C. 1602(v)) or residential real estate
upon which is constructed or intended
to be constructed a dwelling, and
includes refinancings, reverse
mortgages, home equity lines of credit
and other first and additional lien loans
that meet the qualifications listed in this
definition. This definition does not
amend or supersede 12 CFR 613.3030(c)
with respect to Farm Credit System
institutions.

Unique identifier means a number or
other identifier that:

(1) Permanently identifies a registered
mortgage loan originator;

(2) Is assigned by protocols
established by the Nationwide Mortgage
Licensing System and Registry and the
Bureau to facilitate:

(i) Electronic tracking of mortgage
loan originators; and

(ii) Uniform identification of, and
public access to, the employment
history of and the publicly adjudicated
disciplinary and enforcement actions
against mortgage loan originators; and

(3) Must not be used for purposes
other than those set forth under the
S.A.F.E. Act.

§1007.103 Registration of mortgage loan
originators.

(a) Registration requirement—(1)
Employee registration. Each employee of
a covered financial institution who acts
as a mortgage loan originator must
register with the Registry, obtain a
unique identifier, and maintain this
registration in accordance with the
requirements of this part. Any such
employee who is not in compliance
with the registration and unique
identifier requirements set forth in this
part is in violation of the S.A.F.E. Act
and this part.

(2) Covered financial institution
requirement—(i) In general. A covered
financial institution that employs one or
more individuals who act as a
residential mortgage loan originator
must require each such employee to
register with the Registry, maintain this
registration, and obtain a unique
identifier in accordance with the
requirements of this part.

(ii) Prohibition. A covered financial
institution must not permit an employee
who is subject to the registration
requirements of this part to act as a
mortgage loan originator for the covered
financial institution unless such
employee is registered with the Registry
pursuant to this part.

(3) [Reserved]

(4) Employees previously registered or
licensed through the Registry—(i) In
general. If an employee of a covered
financial institution was registered or
licensed through, and obtained a unique
identifier from, the Registry and has
maintained this registration or license
before the employee becomes subject to
this part at the current covered financial
institution, then the registration
requirements of the S.A.F.E. Act and
this part are deemed to be met, provided
that:

(A) The employment information in
paragraphs (d)(1)(i)(C) and (d)(1)(ii) of

this section is updated and the
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requirements of paragraph (d)(2) of this
section are met;

(B) New fingerprints of the employee
are submitted to the Registry for a
background check, as required by
paragraph (d)(1)(ix) of this section,
unless the employee has fingerprints on
file with the Registry that are less than
3 years old;

(C) The covered financial institution
information required in paragraphs
(e)(1)() (to the extent the covered
financial institution has not previously
met these requirements) and (e)(2)(i) of
this section is submitted to the Registry;
and

(D) The registration is maintained
pursuant to paragraphs (b) and (e)(1)(ii)
of this section, as of the date that the
employee becomes subject to this part.

(i) Rule for certain acquisitions,
mergers, or reorganizations. When
registered or licensed mortgage loan
originators become covered financial
institution employees as a result of an
acquisition, consolidation, merger, or
reorganization, only the requirements of
paragraphs (a)(4)(i)(A), (C), and (D) of
this section must be met, and these
requirements must be met within 60
days from the effective date of the
acquisition, merger, or reorganization.

(b) Maintaining registration. (1) A
mortgage loan originator who is
registered with the Registry pursuant to
paragraph (a) of this section must:

(i) Except as provided in paragraph
(b)(3) of this section, renew the
registration during the annual renewal
period, confirming the responses set
forth in paragraphs (d)(1)(i) through
(viii) of this section remain accurate and
complete, and updating this
information, as appropriate; and

(ii) Update the registration within 30
days of any of the following events:

(A) A change in the name of the
registrant;

(B) The registrant ceases to be an
employee of the covered financial
institution; or

(C) The information required under
paragraphs (d)(1)(iii) through (viii) of
this section becomes inaccurate,
incomplete, or out-of-date.

(2) A registered mortgage loan
originator must maintain his or her
registration, unless the individual is no
longer engaged in the activity of a
mortgage loan originator.

(3) The annual registration renewal
requirement set forth in paragraph (b)(1)
of this section does not apply to a
registered mortgage loan originator who
has completed his or her registration
with the Registry pursuant to paragraph
(a)(1) of this section less than 6 months
prior to the end of the annual renewal
period.

(c) Effective dates—(1) Registration. A
registration pursuant to paragraph (a)(1)
of this section is effective on the date
the Registry transmits notification to the
registrant that the registrant is
registered.

(2) Renewals or updates. A renewal or
update pursuant to paragraph (b) of this
section is effective on the date the
Registry transmits notification to the
registrant that the registration has been
renewed or updated.

(d) Required employee information—
(1) In general. For purposes of the
registration required by this section, a
covered financial institution must
require each employee who is a
mortgage loan originator to submit to
the Registry, or must submit on behalf
of the employee, the following
categories of information, to the extent
this information is collected by the
Registry:

(1) Identifying information, including
the employee’s:

(A) Name and any other names used;

(B) Home address and contact
information;

(C) Principal business location
address and business contact
information;

(D) Social security number;

(E) Gender; and

(F) Date and place of birth;

(ii) Financial services-related
employment history for the 10 years
prior to the date of registration or
renewal, including the date the
employee became an employee of the
covered financial institution;

(iii) Convictions of any criminal
offense involving dishonesty, breach of
trust, or money laundering against the
employee or organizations controlled by
the employee, or agreements to enter
into a pretrial diversion or similar
program in connection with the
prosecution for such offense(s);

(iv) Civil judicial actions against the
employee in connection with financial
services-related activities, dismissals
with settlements, or judicial findings
that the employee violated financial
services-related statutes or regulations,
except for actions dismissed without a
settlement agreement;

(v) Actions or orders by a state or
Federal regulatory agency or foreign
financial regulatory authority that:

(A) Found the employee to have made
a false statement or omission or been
dishonest, unfair or unethical; to have
been involved in a violation of a
financial services-related regulation or
statute; or to have been a cause of a
financial services-related business
having its authorization to do business
denied, suspended, revoked, or
restricted;

(B) Are entered against the employee
in connection with a financial services-
related activity;

(C) Denied, suspended, or revoked the
employee’s registration or license to
engage in a financial services-related
activity; disciplined the employee or
otherwise by order prevented the
employee from associating with a
financial services-related business or
restricted the employee’s activities; or

(D) Barred the employee from
association with an entity or its officers
regulated by the agency or authority or
from engaging in a financial services-
related business;

(vi) Final orders issued by a state or
Federal regulatory agency or foreign
financial regulatory authority based on
violations of any law or regulation that
prohibits fraudulent, manipulative, or
deceptive conduct;

(vii) Revocation or suspension of the
employee’s authorization to act as an
attorney, accountant, or state or Federal
contractor;

(viii) Customer-initiated financial
services-related arbitration or civil
action against the employee that
required action, including settlements,
or which resulted in a judgment; and

(ix) Fingerprints of the employee, in
digital form if practicable, and any
appropriate identifying information for
submission to the Federal Bureau of
Investigation and any governmental
agency or entity authorized to receive
such information in connection with a
state and national criminal history
background check; however,
fingerprints provided to the Registry
that are less than 3 years old may be
used to satisfy this requirement.

(2) Employee authorizations and
attestation. An employee registering as
a mortgage loan originator or renewing
or updating his or her registration under
this part, and not the employing covered
financial institution or other employees
of the covered financial institution,
must:

(i) Authorize the Registry and the
employing institution to obtain
information related to sanctions or
findings in any administrative, civil, or
criminal action, to which the employee
is a party, made by any governmental
jurisdiction;

(ii) Attest to the correctness of all
information required by paragraph (d) of
this section, whether submitted by the
employee or on behalf of the employee
by the employing covered financial
institution; and

(iii) Authorize the Registry to make
available to the public information
required by paragraphs (d)(1)(i)(A) and
(C), and (d)(1)(ii) through (viii) of this

section.
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(3) Submission of information. A
covered financial institution may
identify one or more employees of the
covered financial institution who may
submit the information required by
paragraph (d)(1) of this section to the
Registry on behalf of the covered
financial institution’s employees
provided that this individual, and any
employee delegated such authority,
does not act as a mortgage loan
originator, consistent with paragraph
(e)(1)(1)(F) of this section. In addition, a
covered financial institution may
submit to the Registry some or all of the
information required by paragraphs
(d)(1) and (e)(2) of this section for
multiple employees in bulk through
batch processing in a format to be
specified by the Registry, to the extent
such batch processing is made available
by the Registry.

(e) Required covered financial
institution information. A covered
financial institution must submit the
following categories of information to
the Registry:

(1) Covered financial institution
record. (i) In connection with the
registration of one or more mortgage
loan originators:

(A) Name, main office address, and
business contact information;

(B) Internal Revenue Service
Employer Tax Identification Number
(EIN);

(C) Research Statistics Supervision
and Discount (RSSD) number, as issued
by the Board of Governors of the Federal
Reserve System;

(D) Identification of its primary
Federal regulator;

(E) Name(s) and contact information
of the individual(s) with authority to act
as the covered financial institution’s
primary point of contact for the
Registry;

(F) Name(s) and contact information
of the individual(s) with authority to
enter the information required by
paragraphs (d)(1) and (e) of this section
to the Registry and who may delegate
this authority to other individuals. For
the purpose of providing information
required by paragraph (e) of this section,
this individual and their delegates must
not act as mortgage loan originators
unless the covered financial institution
has 10 or fewer full time or equivalent
employees and is not a subsidiary; and

(G) If a subsidiary of a national bank,
member bank, savings association, or
insured state nonmember bank,
indication that it is a subsidiary and the
RSSD number of the parent institution;
if an operating subsidiary of an
agricultural credit association,
indication that it is a subsidiary, and the

RSSD number of the parent agricultural
credit association.

(i1) Attestation. The individual(s)
identified in paragraphs (e)(1)(i)(E) and
(F) of this section must comply with
Registry protocols to verify their
identity and must attest that they have
the authority to enter data on behalf of
the covered financial institution, that
the information provided to the Registry
pursuant to this paragraph (e) is correct,
and that the covered financial
institution will keep the information
required by this paragraph (e) current
and will file accurate supplementary
information on a timely basis.

(iii) A covered financial institution
must update the information required
by this paragraph (e) of this section
within 30 days of the date that this
information becomes inaccurate.

(iv) A covered financial institution
must renew the information required by
paragraph (e) of this section on an
annual basis.

(2) Employee information. In
connection with the registration of each
employee who acts as a mortgage loan
originator:

(i) After the information required by
paragraph (d) of this section has been
submitted to the Registry, confirmation
that it employs the registrant; and

(ii) Within 30 days of the date the
registrant ceases to be an employee of
the covered financial institution,
notification that it no longer employs
the registrant and the date the registrant
ceased being an employee.

§1007.104 Policies and procedures.

A covered financial institution that
employs one or more mortgage loan
originators must adopt and follow
written policies and procedures
designed to assure compliance with this
part. These policies and procedures
must be appropriate to the nature, size,
complexity, and scope of the mortgage
lending activities of the covered
financial institution, and apply only to
those employees acting within the scope
of their employment at the covered
financial institution. At a minimum,
these policies and procedures must:

(a) Establish a process for identifying
which employees of the covered
financial institution are required to be
registered mortgage loan originators;

(b) Require that all employees of the
covered financial institution who are
mortgage loan originators be informed of
the registration requirements of the
S.A.F.E. Act and this part and be
instructed on how to comply with such
requirements and procedures;

(c) Establish procedures to comply
with the unique identifier requirements
in § 1007.105;

(d) Establish reasonable procedures
for confirming the adequacy and
accuracy of employee registrations,
including updates and renewals, by
comparisons with its own records;

(e) Establish reasonable procedures
and tracking systems for monitoring
compliance with registration and
renewal requirements and procedures;

(f) Provide for independent testing for
compliance with this part to be
conducted at least annually by covered
financial institution personnel or by an
outside party;

(g) Provide for appropriate action in
the case of any employee who fails to
comply with the registration
requirements of the S.A.F.E. Act, this
part, or the covered financial
institution’s related policies and
procedures, including prohibiting such
employees from acting as mortgage loan
originators or other appropriate
disciplinary actions;

(h) Establish a process for reviewing
employee criminal history background
reports received pursuant to this part,
taking appropriate action consistent
with applicable Federal law, including
section 19 of the Federal Deposit
Insurance Act (12 U.S.C. 1829), section
206 of the Federal Credit Union Act (12
U.S.C. 1786(i)), and section 5.65(d) of
the Farm Credit Act of 1971, as
amended (12 U.S.C. 2277a-14(d)), and
implementing regulations with respect
to these reports, and maintaining
records of these reports and actions
taken with respect to applicable
employees; and

(i) Establish procedures designed to
ensure that any third party with which
the covered financial institution has
arrangements related to mortgage loan
origination has policies and procedures
to comply with the S.A.F.E. Act,
including appropriate licensing and/or
registration of individuals acting as
mortgage loan originators.

§1007.105 Use of unique identifier.

(a) The covered financial institution
shall make the unique identifier(s) of its
registered mortgage loan originator(s)
available to consumers in a manner and
method practicable to the institution.

(b) A registered mortgage loan
originator shall provide his or her
unique identifier to a consumer:

(1) Upon request;

(2) Before acting as a mortgage loan
originator; and

(3) Through the originator’s initial
written communication with a

consumer, if any, whether on paper or
electronically.
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Appendix A to Part 1007—Examples of
Mortgage Loan Originator Activities

This appendix provides examples to aid in
the understanding of activities that would
cause an employee of a covered financial
institution to fall within or outside the
definition of mortgage loan originator. The
examples in this Appendix are not all-
inclusive. They illustrate only the issue
described and do not illustrate any other
issues that may arise under this part. For
purposes of the examples below, the term
“loan” refers to a residential mortgage loan.

(a) Taking a loan application. The
following examples illustrate when an
employee takes, or does not take, a loan
application.

(1) Taking an application includes:
receiving information provided in connection
with a request for a loan to be used to
determine whether the consumer qualifies for
a loan, even if the employee:

(i) Has received the consumer’s
information indirectly in order to make an
offer or negotiate a loan;

(ii) Is not responsible for verifying
information;

(iii) Is inputting information into an online
application or other automated system on
behalf of the consumer; or

(iv) Is not engaged in approval of the loan,
including determining whether the consumer
qualifies for the loan.

(2) Taking an application does not include
any of the following activities performed
solely or in combination:

(i) Contacting a consumer to verify the
information in the loan application by
obtaining documentation, such as tax returns
or payroll receipts;

(ii) Receiving a loan application through
the mail and forwarding it, without review,
to loan approval personnel;

(iii) Assisting a consumer who is filling out
an application by clarifying what type of
information is necessary for the application
or otherwise explaining the qualifications or
criteria necessary to obtain a loan product;

(iv) Describing the steps that a consumer
would need to take to provide information to
be used to determine whether the consumer
qualifies for a loan or otherwise explaining
the loan application process;

(v) In response to an inquiry regarding a
prequalified offer that a consumer has
received from a covered financial institution,
collecting only basic identifying information
about the consumer and forwarding the
consumer to a mortgage loan originator; or

(vi) Receiving information in connection
with a modification to the terms of an
existing loan to a borrower as part of the
covered financial institution’s loss mitigation
efforts when the borrower is reasonably
likely to default.

(b) Offering or negotiating terms of a loan.
The following examples are designed to
illustrate when an employee offers or
negotiates terms of a loan, and conversely,
what does not constitute offering or
negotiating terms of a loan.

(1) Offering or negotiating the terms of a
loan includes:

(i) Presenting a loan offer to a consumer for
acceptance, either verbally or in writing,

including, but not limited to, providing a
disclosure of the loan terms after application
under the Truth in Lending Act, even if:

(A) Further verification of information is
necessary;

(B) The offer is conditional;

(C) Other individuals must complete the
loan process; or

(D) Only the rate approved by the covered
financial institution’s loan approval
mechanism function for a specific loan
product is communicated without authority
to negotiate the rate.

(ii) Responding to a consumer’s request for
a lower rate or lower points on a pending
loan application by presenting to the
consumer a revised loan offer, either verbally
or in writing, that includes a lower interest
rate or lower points than the original offer.

(2) Offering or negotiating terms of a loan
does not include solely or in combination:

(i) Providing general explanations or
descriptions in response to consumer queries
regarding qualification for a specific loan
product, such as explaining loan terminology
(e.g., debt-to-income ratio); lending policies
(e.g., the loan-to-value ratio policy of the
covered financial institution); or product-
related services;

(ii) In response to a consumer’s request,
informing a consumer of the loan rates that
are publicly available, such as on the covered
financial institution’s Web site, for specific
types of loan products without
communicating to the consumer whether
qualifications are met for that loan product;

(iii) Collecting information about a
consumer in order to provide the consumer
with information on loan products for which
the consumer generally may qualify, without
presenting a specific loan offer to the
consumer for acceptance, either verbally or
in writing;

(iv) Arranging the loan closing or other
aspects of the loan process, including
communicating with a consumer about those
arrangements, provided that communication
with the consumer only verifies loan terms
already offered or negotiated;

(v) Providing a consumer with information
unrelated to loan terms, such as the best days
of the month for scheduling loan closings at
the covered financial institution;

(vi) Making an underwriting decision about
whether the consumer qualifies for a loan;

(vii) Explaining or describing the steps or
process that a consumer would need to take
in order to obtain a loan offer, including
qualifications or criteria that would need to
be met without providing guidance specific
to that consumer’s circumstances; or

(viii) Communicating on behalf of a
mortgage loan originator that a written offer,
including disclosures provided pursuant to
the Truth in Lending Act, has been sent to
a consumer without providing any details of
that offer.

(c) Offering or negotiating a loan for
compensation or gain. The following
examples illustrate when an employee does
or does not offer or negotiate terms of a loan
“for compensation or gain.”

(1) Offering or negotiating terms of a loan
for compensation or gain includes engaging
in any of the activities in paragraph (b)(1) of
this appendix in the course of carrying out

employment duties, even if the employee
does not receive a referral fee or commission
or other special compensation for the loan.
(2) Offering or negotiating terms of a loan
for compensation or gain does not include
engaging in a seller-financed transaction for
the employee’s personal property that does
not involve the covered financial institution.

PART 1008—S.A.F.E. MORTGAGE
LICENSING ACT—STATE
COMPLIANCE AND BUREAU
REGISTRATION SYSTEM
(REGULATION H)
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Authority: 12 U.S.C. 5101-5116; Pub. L.
111-203, 124 Stat. 1376.

§1008.1

(a) Authority. This part, known as
Regulation H, is issued by the Bureau of
Consumer Financial Protection to
implement the Secure and Fair
Enforcement for Mortgage Licensing Act
of 2008, title V of the Housing and
Economic Recovery Act of 2008
(S.A.F.E. Act) (Pub. L. 110-289, 122
Stat. 2654, 12 U.S.C. 5101 et seq.).

(b) Purpose. The purpose of this part
is to enhance consumer protection and
reduce fraud by directing states to adopt
minimum uniform standards for the
licensing and registration of residential
mortgage loan originators and to
participate in a nationwide mortgage
licensing system and registry database
of residential mortgage loan originators.
Under the S.A.F.E. Act, if the Bureau
determines that a state’s loan origination
licensing system does not meet the
minimum requirements of the S.A.F.E.
Act, the Bureau is charged with
establishing and implementing a system
for all loan originators in that state.
Additionally, if at any time the Bureau
determines that the nationwide
mortgage licensing system and registry
is failing to meet the S.A.F.E. Act’s
requirements, the Bureau is charged
with establishing and maintaining a
licensing and registry database for loan
originators.

(c) Organization. The regulation is
divided into subparts and appendices as
follows:

(1) Subpart A establishes the
definitions applicable to this part.

(2) Subpart B provides the minimum
standards that a state must meet in
licensing loan originators, including
standards for whom a state must require
to be licensed, and sets forth the
Bureau’s procedure for determining a
state’s compliance with the minimum
standards.

(3) Subpart C provides the
requirements that the Bureau will apply
in any state that the Bureau determines
has not established a licensing and
registration system in compliance with
the minimum standards of the S.A.F.E.
Act.

(4) Subpart D provides minimum
requirements for the administration of
the Nationwide Mortgage Licensing
System and Registry.

(5) Subpart E clarifies the Bureau’s
enforcement authority in states in which
it operates a state licensing system.

(6) Appendices A through D set forth
examples to aid in the understanding
and application of the regulations.

Purpose.

§1008.3 Confidentiality of information.

(a) Except as otherwise provided in
this part, any requirement under Federal
or state law regarding the privacy or
confidentiality of any information or
material provided to the Nationwide
Mortgage Licensing System and Registry
or a system established by the Director
under this part, and any privilege
arising under Federal or state law
(including the rules of any Federal or
state court) with respect to such
information or material, shall continue
to apply to such information or material
after the information or material has
been disclosed to the system. Such
information and material may be shared
with all state and Federal regulatory
officials with mortgage industry
oversight authority without the loss of
privilege or the loss of confidentiality
protections provided by Federal and
state laws.

(b) Information or material that is
subject to a privilege or confidentiality
under paragraph (a) of this section shall
not be subject to:

(1) Disclosure under any Federal or
state law governing the disclosure to the
public of information held by an officer
or an agency of the Federal Government
or the respective state; or

(2) Subpoena or discovery, or
admission into evidence, in any private
civil action or administrative process,
unless with respect to any privilege held
by the Nationwide Mortgage Licensing
System and Registry or by the Director
with respect to such information or
material, the person to whom such
information or material pertains,
waives, in whole or in part, in the
discretion of such person, that privilege.

(c) Any state law, including any state
open record law, relating to the
disclosure of confidential supervisory
information or any information or
material described in paragraph (a) of
this section that is inconsistent with
paragraph (a), shall be superseded by
the requirements of such provision to
the extent that state law provides less
confidentiality or a weaker privilege.

(d) This section shall not apply with
respect to the information or material
relating to the employment history of,
and any publicly adjudicated
disciplinary and enforcement action
against, any loan originator that is
included in the Nationwide Mortgage
Licensing System and Registry for
access by the public.

Subpart A—General

§1008.20 Scope of this subpart.

This subpart provides the definitions
applicable to this part, and other general
requirements applicable to this part.

§1008.23 Definitions.

Terms that are defined in the S.A.F.E.
Act and used in this part have the same
meaning as in the S.A.F.E. Act, unless
otherwise provided in this section.

Administrative or clerical tasks means
the receipt, collection, and distribution
of information common for the
processing or underwriting of a loan in
the mortgage industry and
communication with a consumer to
obtain information necessary for the
processing or underwriting of a
residential mortgage loan.

American Association of Residential
Mortgage Regulators (AARMR) is the
national association of executives and
employees of the various states who are
charged with the responsibility for
administration and regulation of
residential mortgage lending, servicing,
and brokering, and dedicated to the
goals described at www.aarmr.org.

Application means a request, in any
form, for an offer (or a response to a
solicitation of an offer) of residential
mortgage loan terms, and the
information about the borrower or
prospective borrower that is customary
or necessary in a decision on whether to
make such an offer.

Bureau means the Bureau of
Consumer Financial Protection.

Clerical or support duties:

(1) Include:

(i) The receipt, collection,
distribution, and analysis of information
common for the processing or
underwriting of a residential mortgage
loan; and

(ii) Communicating with a consumer
to obtain the information necessary for
the processing or underwriting of a loan,
to the extent that such communication
does not include offering or negotiating
loan rates or terms, or counseling
consumers about residential mortgage
loan rates or terms; and

(2) Does not include:

(i) Taking a residential mortgage loan
application; or

(ii) Offering or negotiating terms of a
residential mortgage loan.

Conference of State Bank Supervisors
(CSBS) is the national organization
composed of state bank supervisors
dedicated to maintaining the state
banking system and state regulation of
financial services in accordance with
the CSBS statement of principles
described at www.csbs.org.

Director means the Director of the
Bureau of Consumer Financial
Protection.

Employee means an individual:

(1) Whose manner and means of
performance of work are subject to the
right of control of, or are controlled by,
a person, and
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(2) Whose compensation for Federal
income tax purposes is reported, or
required to be reported, on a W-2 form
issued by the controlling person.

Farm Credit Administration means
the independent Federal agency,
authorized by the Farm Credit Act of
1971, that examines and regulates the
Farm Credit System.

For compensation or gain. See
§1008.103(c)(2)(ii).

Independent contractor means an
individual who performs his or her
duties other than at the direction of and
subject to the supervision and
instruction of an individual who is
licensed and registered in accordance
with §1008.103(a), or is not required to
be licensed, in accordance with
§1008.103(e)(5), (6), or (7).

Loan originator. See §1008.103.

Loan processor or underwriter, for
purposes of this part, means an
individual who, with respect to the
origination of a residential mortgage
loan, performs clerical or support duties
at the direction of and subject to the
supervision and instruction of:

(1) A state-licensed loan originator; or

(2) A registered loan originator.

Nationwide Mortgage Licensing
System and Registry or NMLSR means
the mortgage licensing system
developed and maintained by the
Conference of State Bank Supervisors
and the American Association of
Residential Mortgage Regulators for the
licensing and registration of loan
originators and the registration of
registered loan originators or any system
established by the Director, as provided
in subpart D of this part.

Nontraditional mortgage product
means any mortgage product other than
a 30-year fixed-rate mortgage.

Origination of a residential mortgage
loan, for purposes of the definition of
loan processor or underwriter, means all
residential mortgage loan-related
activities from the taking of a residential
mortgage loan application through the
completion of all required loan closing
documents and funding of the
residential mortgage loan.

Real estate brokerage activities mean
any activity that involves offering or
providing real estate brokerage services
to the public including—

(1) Acting as a real estate agent or real
estate broker for a buyer, seller, lessor,
or lessee of real property;

(2) Bringing together parties interested
in the sale, purchase, lease, rental, or
exchange of real property;

(3) Negotiating, on behalf of any party,
any portion of a contract relating to the
sale, purchase, lease, rental, or exchange
of real property (other than in

connection with providing financing
with respect to any such transaction);

(4) Engaging in any activity for which
a person engaged in the activity is
required to be registered as a real estate
agent or real estate broker under any
applicable law; and

(5) Offering to engage in any activity,
or act in any capacity, described in
paragraphs (1), (2), (3), or (4) of this
definition.

Residential mortgage loan means any
loan primarily for personal, family, or
household use that is secured by a
mortgage, deed of trust, or other
equivalent consensual security interest
on a dwelling (as defined in section
103(w) of the Truth in Lending Act) or
residential real estate upon which is
constructed or intended to be
constructed a dwelling (as so defined).

State means any state of the United
States, the District of Columbia, any
territory of the United States, Puerto
Rico, Guam, American Samoa, the
Virgin Islands, and the Commonwealth
of the Northern Mariana Islands.

Unique identifier means a number or
other identifier that:

(1) Permanently identifies a loan
originator;

(2) Is assigned by protocols
established by the Nationwide Mortgage
Licensing System and Registry and the
Bureau to facilitate electronic tracking
of loan originators and uniform
identification of, and public access to,
the employment history of and the
publicly adjudicated disciplinary and
enforcement actions against loan
originators; and

(3) Shall not be used for purposes
other than those set forth under the
S.A.F.E. Act.

Subpart B—Determination of State
Compliance With the S.A.F.E. Act

§1008.101 Scope of this subpart.

This subpart describes the minimum
standards of the S.A.F.E. Act that apply
to a state’s licensing and registering of
loan originators. This subpart also
provides the procedures that the Bureau
follows to determine that a state does
not have in place a system for licensing
and registering mortgage loan
originators that complies with the
minimum standards. Upon making such
a determination, the Bureau will impose
the requirements and exercise the
enforcement authorities described in
subparts C and E of this part.

§1008.103 Individuals required to be
licensed by states.

(a) Except as provided in paragraph
(e) of this section, in order to operate a
S.A.F.E.-compliant program, a state

must prohibit an individual from
engaging in the business of a loan
originator with respect to any dwelling
or residential real estate in the state,
unless the individual first:

(1) Registers as a loan originator
through and obtains a unique identifier
from the NMLSR, and

(2) Obtains and maintains a valid loan
originator license from the state.

(b) An individual engages in the
business of a loan originator if the
individual, in a commercial context and
habitually or repeatedly:

(1)(i) Takes a residential mortgage
loan application; and

(ii) Offers or negotiates terms of a
residential mortgage loan for
compensation or gain; or

(2) Represents to the public, through
advertising or other means of
communicating or providing
information (including the use of
business cards, stationery, brochures,
signs, rate lists, or other promotional
items), that such individual can or will
perform the activities described in
paragraph (b)(1) of this section.

(c)(1) An individual “takes a
residential mortgage loan application” if
the individual receives a residential
mortgage loan application for the
purpose of facilitating a decision
whether to extend an offer of residential
mortgage loan terms to a borrower or
prospective borrower (or to accept the
terms offered by a borrower or
prospective borrower in response to a
solicitation), whether the application is
received directly or indirectly from the
borrower or prospective borrower.

(2) An individual “offers or negotiates
terms of a residential mortgage loan for
compensation or gain” if the individual:

(i)(A) Presents for consideration by a
borrower or prospective borrower
particular residential mortgage loan
terms;

(B) Communicates directly or
indirectly with a borrower, or
prospective borrower for the purpose of
reaching a mutual understanding about
prospective residential mortgage loan
terms; or

(C) Recommends, refers, or steers a
borrower or prospective borrower to a
particular lender or set of residential
mortgage loan terms, in accordance with
a duty to or incentive from any person
other than the borrower or prospective
borrower; and

(ii) Receives or expects to receive
payment of money or anything of value
in connection with the activities
described in paragraph (c)(2)(i) of this
section or as a result of any residential
mortgage loan terms entered into as a
result of such activities.



78494

Federal Register/Vol. 76, No. 243 /Monday, December 19, 2011/Rules and Regulations

(d)(1) Except as provided in paragraph
(e) of this section, a state must prohibit
an individual who is an independent
contractor from engaging in residential
mortgage loan origination activities as a
loan processor or underwriter with
respect to any dwelling or residential
real estate in the state, unless the
individual first:

(i) Registers as a loan originator
through and obtains a unique identifier
from the NMLSR, and

(ii) Obtains and maintains a valid loan
originator license from the state.

(2) An individual “engage[s] in
residential mortgage loan origination
activities as a loan processor or
underwriter” if, with respect to a
residential mortgage loan application,
the individual performs clerical or
support duties.

(e) A state is not required to impose
the prohibitions required under
paragraphs (a) and (d) of this section on
the following individuals:

(1) An individual who performs only
real estate brokerage activities and is
licensed or registered in accordance
with applicable state law, unless the
individual is compensated directly or
indirectly by a lender, mortgage broker,
or other loan originator or by an agent
of such lender, mortgage broker, or other
loan originator;

(2) An individual who is involved
only in extensions of credit relating to
timeshare plans, as that term is defined
in 11 U.S.C. 101(53D);

(3) An individual who performs only
clerical or support duties and:

(i) Who does so at the direction of and
subject to the supervision and
instruction of an individual who:

(A) Is licensed and registered in
accordance with paragraph (a) of this
section, or

(B) Is not required to be licensed in
accordance with paragraph (e)(5); or

(ii) Who performs such duties solely
with respect to transactions for which
the individual who acts as a loan
originator is not required to be licensed,
in accordance with paragraph (e)(2), (6),
or (7) of this section;

(4) An individual who performs only
purely administrative or clerical tasks
on behalf of a loan originator;

(5) An individual who is lawfully
registered with, and maintains a unique
identifier through, the Nationwide
Mortgage Licensing System and
Registry, and who is an employee of a
covered financial institution, as that
term is defined in 12 CFR Part 1007.

(6)(i) An individual who is an
employee of a Federal, state, or local
government agency or housing finance
agency and who acts as a loan originator
only pursuant to his or her official

duties as an employee of the Federal,
state, or local government agency or
housing finance agency.

(ii) For purposes of this paragraph
(e)(6), the term employee has the
meaning provided in paragraph (1) of
the definition of employee in § 1008.23
and excludes the meaning provided in
paragraph (2) of the definition.

(iii) For purposes of this paragraph
(e)(6), the term housing finance agency
means any authority:

(A) That is chartered by a state to help
meet the affordable housing needs of the
residents of the state;

(B) That is supervised directly or
indirectly by the state government;

(C) That is subject to audit and review
by the state in which it operates; and

(D) Whose activities make it eligible
to be a member of the National Council
of State Housing Agencies.

(7)(i) An employee of a bona fide
nonprofit organization who acts as a
loan originator only with respect to his
or her work duties to the bona fide
nonprofit organization, and who acts as
a loan originator only with respect to
residential mortgage loans with terms
that are favorable to the borrower.

(ii) For an organization to be
considered a bona fide nonprofit
organization under this paragraph, a
state supervisory authority that opts not
to require licensing of the employee
must determine, under criteria and
pursuant to processes established by the
state, that the organization:

(A) Has the status of a tax-exempt
organization under section 501(c)(3) of
the Internal Revenue Code of 1986;

(B) Promotes affordable housing or
provides homeownership education, or
similar services;

(C) Conducts its activities in a manner
that serves public or charitable
purposes, rather than commercial
purposes;

(D) Receives funding and revenue and
charges fees in a manner that does not
incentivize it or its employees to act
other than in the best interests of its
clients;

(E) Compensates its employees in a
manner that does not incentivize
employees to act other than in the best
interests of its clients;

(F) Provides or identifies for the
borrower residential mortgage loans
with terms favorable to the borrower
and comparable to mortgage loans and
housing assistance provided under
government housing assistance
programs; and

(G) Meets other standards that the
state determines are appropriate.

(iii) A state must periodically examine
the books and activities of an
organization it determines is a bona fide

nonprofit organization and revoke its
status as a bona fide nonprofit
organization if it does not continue to
meet the criteria under paragraph
(e)(7)(ii) of this section;

(iv) For residential mortgage loans to
have terms that are favorable to the
borrower, a state must determine that
the terms are consistent with loan
origination in a public or charitable
context, rather than a commercial
context.

(f) A state must require an individual
licensed in accordance with paragraphs
(a) or (d) of this section to renew the
loan originator license no less often than
annually.

§1008.105 Minimum loan originator
license requirements.

For an individual to be eligible for a
loan originator license required under
§1008.103(a) and (d), a state must
require and find, at a minimum, that an
individual:

(a) Has never had a loan originator
license revoked in any governmental
jurisdiction, except that a formally
vacated revocation shall not be deemed
a revocation;

(b)(1) Has never been convicted of, or
pled guilty or nolo contendere to, a
felony in a domestic, foreign, or military
court:

(i) During the 7-year period preceding
the date of the application for licensing;
or

(ii) At any time preceding such date
of application, if such felony involved
an act of fraud, dishonesty, a breach of
trust, or money laundering.

(2) For purposes of this paragraph (b):

(i) Expunged convictions and
pardoned convictions do not, in
themselves, affect the eligibility of the
individual; and

(ii) Whether a particular crime is
classified as a felony is determined by
the law of the jurisdiction in which an
individual is convicted.

(c) Has demonstrated financial
responsibility, character, and general
fitness, such as to command the
confidence of the community and to
warrant a determination that the loan
originator will operate honestly, fairly,
and efficiently, under reasonable
standards established by the individual
state.

(d) Completed at least 20 hours of pre-
licensing education that has been
reviewed and approved by the
Nationwide Mortgage Licensing System
and Registry. The pre-licensing
education completed by the individual
must include at least:

(1) 3 hours of Federal law and
regulations;
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(2) 3 hours of ethics, which must
include instruction on fraud, consumer
protection, and fair lending issues; and

(3) 2 hours of training on lending
standards for the nontraditional
mortgage product marketplace.

(e)(1) Achieved a test score of not less
than 75 percent correct answers on a
written test developed by the NMLSR in
accordance with 12 U.S.C. 5105(d).

(2) To satisfy the requirement under
paragraph (e)(1) of this section, an
individual may take a test three
consecutive times, with each retest
occurring at least 30 days after the
preceding test. If an individual fails
three consecutive tests, the individual
must wait at least 6 months before
taking the test again.

(3) If a formerly state-licensed loan
originator fails to maintain a valid
license for 5 years or longer, not taking
into account any time during which
such individual is a registered loan
originator, the individual must retake
the test and achieve a test score of not
less than 75 percent correct answers.

(f) Be covered by either a net worth
or surety bond requirement, or pays into
a state fund, as required by the state
loan originator supervisory authority.

(g) Has submitted to the NMLSR
fingerprints for submission to the
Federal Bureau of Investigation and to
any government agency for a state and
national criminal history background
check; and

(h) Has submitted to the NMLSR
personal history and experience, which
must include authorization for the
NMLSR to obtain:

(1) Information related to any
administrative, civil, or criminal
findings by any governmental
jurisdiction; and

(2) An independent credit report.

§1008.107 Minimum annual license
renewal requirements.

(a) For an individual to be eligible to
renew a loan originator license as
required under § 1008.103(f), a state
must require the individual:

(1) To continue to meet the minimum
standards for license issuance provided
in §1008.105; and

(2) To satisfy annual continuing
education requirements, which must
include at least 8 hours of education
approved by the NMLSR. The 8 hours
of annual continuing education must
include at least:

(i) 3 hours of Federal law and
regulations;

(ii) 2 hours of ethics (including
instruction on fraud, consumer
protection, and fair lending issues); and

(iii) 2 hours of training related to
lending standards for the nontraditional
mortgage product marketplace.

(b) A state must provide that a state-
licensed loan originator may only
receive credit for a continuing education
course in the year in which the course
is taken, and that a state-licensed loan
originator may not apply credits for
education courses taken in one year to
meet the continuing education
requirements of subsequent years. A
state must provide that an individual
may not meet the annual requirements
for continuing education by taking an
approved course more than one time in
the same year or in successive years.

(c) An individual who is an instructor
of an approved continuing education
course may receive credit for the
individual’s own annual continuing
education requirement at the rate of 2
hours credit for every one hour taught.

§1008.109 Effective date of state
requirements imposed on individuals.

(a) Except as provided in paragraphs
(b) and (c) of this section, a state must
provide that the effective date for
requirements it imposes in accordance
with §§1008.103, 1008.105, and
1008.107 is no later than August 29,
2011.

(b) For an individual who was
permitted to perform residential
mortgage loan originations under state
legislation or regulations enacted or
promulgated prior to the state’s
enactment or promulgation of a
licensing system that complies with this
subpart, a state may delay the effective
date for requirements it imposes in
accordance with §§1008.103, 1008.105,
and 1008.107 to no later than August 29,
2011. For purposes of this paragraph (b),
an individual was permitted to perform
residential mortgage loan originations
only if prior state law required the
individual to be licensed, authorized,
registered, or otherwise granted a form
of affirmative and revocable government
permission for individuals as a
condition of performing residential
mortgage loan originations.

(c) The Bureau may approve a later
effective date only upon a state’s
demonstration that substantial numbers
of loan originators (or of a class of loan
originators) who require a state license
face unusual hardship, through no fault
of their own or of the state government,
in complying with the standards
required by the S.A.F.E. Act and in
obtaining state licenses within one year.

§1008.111 Other minimum requirements
for state licensing systems.

(a) General. A state must maintain a
loan originator licensing, supervisory,
and oversight authority (supervisory
authority) that provides effective
supervision and enforcement, in

accordance with the minimum
standards provided in this section and
in §1008.113.

(b) Authorities. A supervisory
authority must have the legal authority
and mechanisms:

(1) To examine any books, papers,
records, or other data of any loan
originator operating in the state;

(2) To summon any loan originator
operating in the state, or any person
having possession, custody, or care of
the reports and records relating to such
a loan originator, to appear before the
supervisory authority at a time and
place named in the summons and to
produce such books, papers, records, or
other data, and to give testimony, under
oath, as may be relevant or material to
an investigation of such loan originator
for compliance with the requirements of
the S.A.F.E. Act;

(3) To administer oaths and
affirmations and examine and take and
preserve testimony under oath as to any
matter in respect to the affairs of any
such loan originator;

(4) To enter an order requiring any
individual or person that is, was, or
would be a cause of a violation of the
S.A.F.E. Act as implemented by the
state, due to an act or omission the
person knew or should have known
would contribute to such violation, to
cease and desist from committing or
causing such violation and any future
violation of the same requirement;

(5) To suspend, terminate, and refuse
renewal of a loan originator license for
violation of state or Federal law; and

(6) To impose civil money penalties
for individuals acting as loan
originators, or representing themselves
to the public as loan originators, in the
state without a valid license or
registration.

(c) A supervisory authority must have
established processes in place to verify
that individuals subject to the
requirement described in
§1008.103(a)(1) and (d)(1) are registered
with the NMLSR.

(d) The supervisory authority must be
required under state law to regularly
report violations of such law, as well as
enforcement actions and other relevant
information, to the NMLSR.

(e) The supervisory authority must
have a process in place for challenging
information contained in the NMLSR.

(f) The supervisory authority must
require a loan originator to ensure that
all residential mortgage loans that close
as a result of the loan originator
engaging in activities described in
§1008.103(b)(1) are included in reports
of condition submitted to the NMLSR.
Such reports of condition shall be in
such form, shall contain such
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information, and shall be submitted
with such frequency and by such dates
as the NMLSR may reasonably require.

§1008.113 Performance standards.

(a) For the Bureau to determine that
a state is providing effective supervision
and enforcement, a supervisory
authority must meet the following
performance standards:

(1) The supervisory authority must
participate in the NMLSR;

(2) The supervisory authority must
approve or deny loan originator license
applications and must renew or refuse
to renew existing loan originator
licenses for violations of state or Federal
law;

(3) The supervisory authority must
discipline loan originator licensees with
appropriate enforcement actions, such
as license suspensions or revocations,
cease-and-desist orders, civil money
penalties, and consumer refunds for
violations of state or Federal law;

(4) The supervisory authority must
examine or investigate loan originator
licensees in a systematic manner based
on identified risk factors or on a
periodic schedule.

(b) A supervisory authority that is
accredited under the Conference of State
Bank Supervisors-American Association
of Residential Mortgage Regulators
Mortgage Accreditation Program will be
presumed by the Bureau to be compliant
with the requirements of this section.

§1008.115 Determination of
noncompliance.

(a) Evidence of compliance. Any time
a state enacts legislation that affects its
compliance with the S.A.F.E. Act, it
must notify the Bureau. Upon request
from the Bureau, a state must provide
evidence that it is in compliance with
the requirements of the S.A.F.E. Act and
this part, including citations to
applicable state law and regulations;
descriptions of processes followed by
the state’s supervisory authority; and
data concerning examination,
investigation, and enforcement actions.

(b) Initial determination of
noncompliance. If the Bureau makes an
initial determination that a state is not
in compliance with the S.A.F.E. Act, the
Bureau will notify the state and will
publish, in the Federal Register, a
notice providing the Bureau’s initial
determination and presenting the
opportunity for public comment for a
period of no less than 30 days. This
public comment period will allow the
residents of the state and other
interested members of the public to
comment on the Bureau’s initial
determination.

(c) Final determination of
noncompliance. In making a final

determination of noncompliance, the
Bureau will review additional
information that may be offered by a
state and the comments submitted
during the public comment period
described in paragraph (b) of this
section. If the Bureau makes a final
determination that a state does not have
in place by law or regulation a system
that complies with the minimum
requirements of the S.A.F.E. Act, as
described in this part, the Bureau will
publish that final determination in the
Federal Register.

(d) Good-faith effort to comply. If the
Bureau makes the final determination
described in paragraph (c) of this
section, but the Bureau finds that the
state is making a good-faith effort to
meet the requirements of 12 U.S.C.
5104, 5105, 5107(d), and this subpart,
the Bureau may grant the state a period
of not more than 24 months to comply
with these requirements. If an extension
is granted to the state in accordance
with this paragraph (d), then the Bureau
will provide an additional initial and
final determination process before it
determines that the state is not in
compliance and is subject to subparts C
and E of this part.

(e) Effective date of subparts C and E.
The provisions of subparts C and E of
this part will become effective with
respect to a state for which a final
determination of noncompliance has
been made upon:

(1) The effective date of the Bureau’s
final determination with respect to the
state, pursuant to paragraph (c) of this
section, unless an extension had been
granted to the state in accordance with
paragraph (d) of this section; or

(2) If an extension had been granted
to the state in accordance with
paragraph (d) of this section, the
effective date of the Bureau’s
subsequent final determination with
respect to the state following the
expiration of the period of time granted
pursuant to paragraph (d) of this
section.

Subpart C—The Bureau’s Loan
Originator Licensing System and
Nationwide Mortgage Licensing and
Registry System

§1008.201 Scope of this subpart.

The S.A.F.E. Act provides the Bureau
with “backup authority” to establish a
loan originator licensing system for any
state that is determined by the Bureau
not to be in compliance with the
minimum standards of the S.A.F.E. Act.
The provisions of this subpart become
applicable to individuals in a state as
provided in § 1008.115(e). The S.A.F.E.
Act also authorizes the Bureau to

establish and maintain a nationwide
mortgage licensing system and registry
if the Bureau determines that the
NMLSR is failing to meet the purposes
and requirements of the S.A.F.E. Act for
a comprehensive licensing, supervisory,
and tracking system for loan originators.

§1008.203 The Bureau’s establishment of
loan originator licensing system.

If the Bureau determines, in
accordance with §1008.115(e), that a
state has not established a licensing and
registration system in compliance with
the minimum standards of the S.A.F.E.
Act, the Bureau shall apply to
individuals in that state the minimum
standards of the S.A.F.E. Act, as
specified in subpart B, which provides
the minimum requirements that a state
must meet to be in compliance with the
S.A.F.E. Act, and as may be further
specified in this part.

§1008.205 The Bureau’s establishment of
nationwide mortgage licensing system and
registry.

If the Bureau determines that the
NMLSR established by CSBS and
AARMR does not meet the minimum
requirements of subpart D of this part,
the Bureau will establish and maintain
a nationwide mortgage licensing system
and registry.

Subpart D—Minimum Requirements
for Administration of the NMLSR

§1008.301 Scope of this subpart.

This subpart establishes minimum
requirements that apply to
administration of the NMLSR by the
Conference of State Bank Supervisors or
by the Bureau. The NMLSR must
accomplish the following objectives:

(a) Provide uniform license
applications and reporting requirements
for state-licensed loan originators.

(b) Provide a comprehensive licensing
and supervisory database.

(c) Aggregate and improve the flow of
information to and between regulators.

(d) Provide increased accountability
and tracking of loan originators.

(e) Streamline the licensing process
and reduce the regulatory burden.

(f) Enhance consumer protections and
support anti-fraud measures.

(g) Provide consumers with easily
accessible information, offered at no
charge, utilizing electronic media,
including the Internet, regarding the
employment history of, and publicly
adjudicated disciplinary and
enforcement actions against, loan
originators.

(h) Establish a means by which
residential mortgage loan originators
would, to the greatest extent possible, be
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required to act in the best interests of
the consumer.

(i) Facilitate responsible behavior in
the mortgage marketplace and provide
comprehensive training and
examination requirements related to
mortgage lending.

(j) Facilitate the collection and
disbursement of consumer complaints
on behalf of state and Federal mortgage
regulators.

§1008.303 Financial reporting.

To the extent that CSBS maintains the
NMLSR, CSBS must annually provide to
the Bureau, and the Bureau will
annually collect and make available to
the public, NMLSR financial statements,
audited in accordance with Generally
Accepted Accounting Principles
(GAAP) promulgated by the Federal
Accounting Standards Advisory Board,
and other data. These financial
statements and other data shall include,
but not be limited to, the level and
categories of funds received in relation
to the NMLSR and how such funds are
spent, including the aggregate total of
funds paid for system development and
improvements, the aggregate total of
salaries and bonuses paid, the aggregate
total of other administrative costs, and
detail on other money spent, including
money and interest paid to reimburse
system investors or lenders, and a report
of each state’s activity with respect to
the NMLSR, including the number of
licensees, the state’s financial
commitment to the system, and the fees
collected by the state through the
NMLSR.

§1008.305 Data security.

(a) To the extent that CSBS, AARMR,
or their successors maintain the
NMLSR, CSBS, AARMR, and their
successors, as applicable, must
complete a background check on their
employees, contractors, or other persons
who have access to loan originators’
Social Security Numbers, fingerprints,
or any credit reports collected by the
system.

(b) To the extent that CSBS, AARMR,
or their successors maintain the
NMLSR, CSBS, AARMR, and their
successors as applicable, must keep and
adhere to an appropriate information
security and privacy policy. If the
NMLSR forms a reasonable belief that a
security breach has occurred, it shall
notify affected parties, as soon as
practicable, including the Bureau, any
loan originator or registrant whose data
may have been compromised, and the
employer of the loan originator or
registrant, if such employer is also
licensed through the system.

§1008.307 Fees.

CSBS, AARMR, or the Bureau, as
applicable, may charge reasonable fees
to cover the costs of maintaining and
providing access to information from
the Nationwide Mortgage Licensing
System and Registry. Fees shall not be
charged to consumers for access to such
system and registry. If the Bureau
determines to charge fees, the fees to be
charged shall be issued by notice with
the opportunity for comment prior to
any fees being charged.

§1008.309 Absence of liability for good-
faith administration.

The Bureau or any organization
serving as the administrator of the
Nationwide Mortgage Licensing System
and Registry or a system established by
the Bureau under 12 U.S.C. 5108 and in
accordance with subpart C, or any
officer or employee of the Bureau or the
Bureau’s designee, shall not be subject
to any civil action or proceeding for
monetary damages by reason of the
good-faith action or omission of any
officer or employee of any such entity,
while acting within the scope of office
or employment, relating to the
collection, furnishing, or dissemination
of information concerning persons who
are loan originators or are applying for
licensing or registration as loan
originators.

Subpart E—Enforcement of the
Bureau’s Licensing System

§1008.401 The Bureau’s authority to
examine loan originator records.

(a) Summons authority. The Bureau
may:

(1) Examine any books, papers,
records, or other data of any loan
originator operating in any state which
is subject to a licensing system
established by the Bureau under subpart
C of this part; and

(2) Summon any loan originator
referred to in paragraph (a)(1) of this
section or any person having
possession, custody, or care of the
reports and records relating to such loan
originator, to appear before the Bureau
at a time and place named in the
summons and to produce such books,
papers, records, or other data, and to
give testimony, under oath, as may be
relevant or material to an investigation
of such loan originator for compliance
with the requirements of the S.A.F.E.
Act.

(b) Examination authority—(1) In
general. If the Bureau establishes a
licensing system under 12 U.S.C. 5107
and in accordance with subpart C of this
part for any state, the Bureau shall
appoint examiners for the purposes of

ensuring the appropriate administration
of the Bureau’s licensing system.

(2) Power to examine. Any examiner
appointed under paragraph (b)(1) of this
section shall have power, on behalf of
the Bureau, to make any examination of
any loan originator operating in any
state which is subject to a licensing
system established by the Bureau under
12 U.S.C. 5107 and in accordance with
subpart C of this part, whenever the
Bureau determines that an examination
of any loan originator is necessary to
determine the compliance by the
originator with minimum requirements
of the S.A.F.E. Act.

(3) Report of examination. Each
Bureau examiner appointed under
paragraph (b)(1) of this section shall
make a full and detailed report to the
Bureau of examination of any loan
originator examined under this section.

(4) Administration of oaths and
affirmations; evidence. In connection
with examinations of loan originators
operating in any state which is subject
to a licensing system established by the
Bureau under 12 U.S.C. 5107, and in
accordance with subpart C of this part,
or with other types of investigations to
determine compliance with applicable
law and regulations, the Bureau and the
examiners appointed by the Bureau may
administer oaths and affirmations and
examine and take and preserve
testimony under oath as to any matter
in respect to the affairs of any such loan
originator.

(5) Assessments. The cost of
conducting any examination of any loan
originator operating in any state which
is subject to a licensing system
established by the Bureau under 12
U.S.C 5107 and in accordance with
subpart C of this part shall be assessed
by the Bureau against the loan originator
to meet the Director’s expenses in
carrying out such examination.

§1008.403 [Reserved].
§1008.405 [Reserved].

Appendix A to Part 1008—Examples of
Mortgage Loan Originator Activities

This Appendix provides examples to aid in
the understanding of activities that would
cause an individual to fall within or outside
the definition of a mortgage loan originator
under Part 1008. The examples in this
Appendix are not all-inclusive. They
illustrate only the issue described and do not
illustrate any other issues that may arise. For
purposes of the examples below, the term
“loan” refers to a residential mortgage loan
as defined in § 1008.23 of this part.

(a) Taking a Loan Application. Taking a
residential mortgage loan application within
the meaning of § 1008.103(c)(1) means
receipt by an individual, for the purpose of
facilitating a decision whether to extend an
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offer of loan terms to a borrower or
prospective borrower, of an application as
defined in § 1008.23 (a request in any form
for an offer, or a response to a solicitation of
an offer, of residential mortgage loan terms,
and the information about the borrower or
prospective borrower that is customary or
necessary in a decision whether to make such
an offer).

(1) The following are examples to illustrate
when an individual takes, or does not take,

a loan application:

(i) An individual “takes a residential
mortgage loan application” even if the
individual:

(A) Has received the borrower or
prospective borrower’s request or
information indirectly. Section
1008.103(c)(1) provides that an individual
takes an application, whether he or she
receives it “directly or indirectly” from the
borrower or prospective borrower. This
means that an individual who offers or
negotiates residential mortgage loan terms for
compensation or gain cannot avoid licensing
requirements simply by having another
person physically receive the application
from the prospective borrower and then pass
the application to the individual;

(B) Is not responsible for verifying
information. The fact that an individual who
takes application information from a
borrower or prospective borrower is not
responsible for verifying that information—
for example, the individual is a mortgage
broker who collects and sends that
information to a lender—does not mean that
the individual is not taking an application;

(C) Only inputs the information into an
online application or other automated
system; or

(D) Is not involved in approval of the loan,
including determining whether the consumer
qualifies for the loan. Similar to an
individual who is not responsible for
verification, an individual can still “‘take a
residential mortgage loan application” even
if he or she is not ultimately responsible for
approving the loan. A mortgage broker, for
example, can take a residential mortgage loan
application even though it is passed on to a
lender for a decision on whether the
borrower qualifies for the loan and for the
ultimate loan approval.

(ii) An individual does not take a loan
application merely because the individual
performs any of the following actions:

(A) Receives a loan application through the
mail and forwards it, without review, to loan
approval personnel. The Bureau interprets
the term ‘“‘takes a residential mortgage loan
application” to exclude an individual whose
only role with respect to the application is
physically handling a completed application
form or transmitting a completed form to a
lender on behalf of a borrower or prospective
borrower. This interpretation is consistent
with the definition of “loan originator” in
section 1503(3) of the S.A.F.E. Act.

(B) Assists a borrower or prospective
borrower who is filling out an application by
explaining the contents of the application
and where particular borrower information is
to be provided on the application;

(C) Generally describes for a borrower or
prospective borrower the loan application

process without a discussion of particular
loan products; or

(D) In response to an inquiry regarding a
prequalified offer that a borrower or
prospective borrower has received from a
lender, collects only basic identifying
information about the borrower or
prospective borrower on behalf of that
lender.

(b) Offering or Negotiating Terms of a
Loan. The following examples are designed
to illustrate when an individual offers or
negotiates terms of a loan within the meaning
of § 1008.103(c)(2) and, conversely, what
does not constitute offering or negotiating
terms of a loan:

(1) Offering or negotiating the terms of a
loan includes:

(i) Presenting for consideration by a
borrower or prospective borrower particular
loan terms, whether verbally, in writing, or
otherwise, even if:

(A) Further verification of information is
necessary;

(B) The offer is conditional;

(G) Other individuals must complete the
loan process;

(D) The individual lacks authority to
negotiate the interest rate or other loan terms;
or

(E) The individual lacks authority to bind
the person that is the source of the
prospective financing.

(ii) Communicating directly or indirectly
with a borrower or prospective borrower for
the purpose of reaching a mutual
understanding about prospective residential
mortgage loan terms, including responding to
a borrower or prospective borrower’s request
for a different rate or different fees on a
pending loan application by presenting to the
borrower or prospective borrower a revised
loan offer, even if a mutual understanding is
not subsequently achieved.

(2) Offering or negotiating terms of a loan
does not include any of the following
activities:

(i) Providing general explanations or
descriptions in response to consumer
queries, such as explaining loan terminology
(e.g., debt-to-income ratio) or lending policies
(e.g., the loan-to-value ratio policy of the
lender), or describing product-related
services;

(ii) Arranging the loan closing or other
aspects of the loan process, including by
communicating with a borrower or
prospective borrower about those
arrangements, provided that any
communication that includes a discussion
about loan terms only verifies terms already
agreed to by the borrower or prospective
borrower;

(iii) Providing a borrower or prospective
borrower with information unrelated to loan
terms, such as the best days of the month for
scheduling loan closings at the bank;

(iv) Making an underwriting decision about
whether the borrower or prospective
borrower qualifies for a loan;

(v) Explaining or describing the steps that
a borrower or prospective borrower would
need to take in order to obtain a loan offer,
including providing general guidance about
qualifications or criteria that would need to
be met that is not specific to that borrower
or prospective borrower’s circumstances;

(vi) Communicating on behalf of a
mortgage loan originator that a written offer
has been sent to a borrower or prospective
borrower without providing any details of
that offer; or

(vii) Offering or negotiating loan terms
solely through a third-party licensed loan
originator, so long as the nonlicensed
individual does not represent to the public
that he or she can or will perform covered
activities and does not communicate with the
borrower or potential borrower. For example:

(A) A seller who provides financing to a
purchaser of a dwelling owned by that seller
in which the offer and negotiation of loan
terms with the borrower or prospective
borrower is conducted exclusively by a third-
party licensed loan originator;

(B) An individual who works solely for a
lender, when the individual offers loan terms
exclusively to third-party licensed loan
originators and not to borrowers or potential
borrowers.

(c) For Compensation or Gain. (1) An
individual acts “for compensation or gain”
within the meaning of § 1008.103(c)(2)(ii) if
the individual receives or expects to receive
in connection with the individual’s activities
anything of value, including, but not limited
to, payment of a salary, bonus, or
commission. The concept “anything of
value” is interpreted broadly and is not
limited only to payments that are contingent
upon the closing of a loan.

(2) An individual does not act “for
compensation or gain” if the individual acts
as a volunteer without receiving or expecting
to receive anything of value in connection
with the individual’s activities.

Appendix B to Part 1008—Engaging in
the Business of a Loan Originator:
Commercial Context and Habitualness

An individual who acts (or holds himself
or herself out as acting) as a loan originator
in a commercial context and with some
degree of habitualness or repetition is
considered to be “engage[d] in the business
of a loan originator[.]” An individual who
acts as a loan originator does so in a
commercial context if the individual acts for
the purpose of obtaining anything of value
for himself or herself, or for an entity or
individual for which the individual acts,
rather than exclusively for public, charitable,
or family purposes. The habitualness or
repetition of the origination activities that is
needed to “‘engage in the business of a loan
originator” may be met either if the
individual who acts as a loan originator does
so with a degree of habitualness or repetition,
or if the source of the prospective financing
provides mortgage financing or performs
other origination activities with a degree of
habitualness or repetition. This Appendix
provides examples to aid in the
understanding of activities that would not
constitute engaging in the business of a loan
originator, such that an individual is not
required to obtain and maintain a state
mortgage loan originator license. The
examples in this Appendix are not all-
inclusive. They illustrate only the issue
described and do not illustrate any other
issues that may arise under part 1008. For
purposes of the examples below, the term
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“loan” refers to a “residential mortgage loan”
as defined in § 1008.23 of this part.

(a) Not Engaged in the Business of a
Mortgage Loan Originator. The following
examples illustrate when an individual
generally does not “‘engage in the business of
a loan originator”:

(1) An individual who acts as a loan
originator in providing financing for the sale
of that individual’s own residence, provided
that the individual does not act as a loan
originator or provide financing for such sales
so frequently and under such circumstances
that it constitutes a habitual and commercial
activity.

(2) An individual who acts as a loan
originator in providing financing for the sale
of a property owned by that individual,
provided that such individual does not
engage in such activity with habitualness.

(3) A parent who acts as a loan originator
in providing loan financing to his or her
child.

(4) An employee of a government entity
who acts as a loan originator only pursuant
to his or her official duties as an employee
of that government entity, if all applicable
conditions in § 1008.103(e)(6) of this part are
met.

(5) If all applicable conditions in
§1008.103(e)(7) of this part are met, an
employee of a nonprofit organization that has
been determined to be a bona fide nonprofit
organization by the state supervisory
authority, when the employee acts as a loan
originator pursuant to his or her duties as an
employee of that organization.

(6) An individual who does not act as a
loan originator habitually or repeatedly,
provided that the source of prospective
financing does not provide mortgage
financing or perform other loan origination
activities habitually or repeatedly.

Appendix C to Part 1008—Independent
Contractors and Loan Processor and
Underwriter Activities That Require a
State Mortgage Loan Originator License

The examples below are designed to aid in
the understanding of loan processing or
underwriting activities for which an
individual is required to obtain a S.A.F.E.
Act-compliant mortgage loan originator
license. The examples in this Appendix are
not all-inclusive. They illustrate only the
issue described and do not illustrate any
other issues that may arise under part 1008.
For purposes of the examples below, the term
“loan” refers to a residential mortgage loan
as defined in § 1008.23 of this part.

(a) An individual who is a loan processor
or underwriter who must obtain and
maintain a state loan originator license
includes:

(1) Any individual who engages in the
business of a loan originator, as defined in
§1008.103 of this part;

(2) Any individual who performs clerical
or support duties and who is an independent
contractor, as those terms are defined in
§1008.23;

(3) Any individual who collects, receives,
distributes, or analyzes information in
connection with the making of a credit

decision and who is an independent
contractor, as that term is defined in
§1008.23; and

(4) Any individual who communicates
with a consumer to obtain information
necessary for making a credit decision and
who is an independent contractor, as that
term is defined in § 1008.23.

(b) A state is not required to impose
S.A.F.E. Act licensing requirements on any
individual loan processor or underwriter
who, for example:

(1) Performs only clerical or support duties
(i.e., the loan processor’s or underwriter’s
activities do not include, e.g., offering or
negotiating loan rates or terms, or counseling
borrowers or prospective borrowers about
loan rates or terms), and who performs those
clerical or support duties at the direction of
and subject to the supervision and
instruction of an individual who either: Is
licensed and registered in accordance with
§1008.103(a) (state licensing of loan
originators); or is not required to be licensed
because he or she is excluded from the
licensing requirement pursuant to
§1008.103(e)(2) (time-share exclusion),
(e)(5)(federally registered loan originator),
(e)(6) (government employees exclusion), or
(e)(7) (nonprofit exclusion).

(2) Performs only clerical or support duties
as an employee of a mortgage lender or
mortgage brokerage firm, and who performs
those duties at the direction of and subject
to the supervision and instruction of an
individual who is employed by the same
employer and who is licensed in accordance
with §1008.103(a) (state licensing of loan
originators).

(3) Is an employee of a loan processing or
underwriting company that provides loan
processing or underwriting services to one or
more mortgage lenders or mortgage brokerage
firms under a contract between the loan
processing or underwriting company and the
mortgage lenders or mortgage brokerage
firms, provided the employee performs only
clerical or support duties and performs those
duties only at the direction of and subject to
the supervision and instruction of a licensed
loan originator employee of the same loan
processing and underwriting company.

(4) Is an individual who does not otherwise
perform the activities of a loan originator and
is not involved in the receipt, collection,
distribution, or analysis of information
common for the processing or underwriting
of a residential mortgage loan, nor is in
communication with the consumer to obtain
such information.

(c) In order to conclude that an individual
who performs clerical or support duties is
doing so at the direction of and subject to the
supervision and instruction of a loan
originator who is licensed or registered in
accordance with §1008.103 (or, as
applicable, an individual who is excluded
from the licensing and registration
requirements under § 1008.103(e)(2), (e)(6),
or (e)(7)), there must be an actual nexus
between the licensed or registered loan
originator’s (or excluded individual’s)
direction, supervision, and instruction and
the loan processor or underwriter’s activities.
This actual nexus must be more than a

nominal relationship on an organizational
chart. For example, there is an actual nexus
when:

(1) The supervisory licensed or registered
loan originator assigns, authorizes, and
monitors the loan processor or underwriter
employee’s performance of clerical and
support duties.

(2) The supervisory licensed or registered
loan originator exercises traditional
supervisory responsibilities, including, but
not limited to, the training, mentoring, and
evaluation of the loan processor or
underwriter employee.

Appendix D to Part 1008—Attorneys:
Circumstances That Require a State
Mortgage Loan Originator License

This Appendix D clarifies the
circumstances in which the S.A.F.E. Act
requires a licensed attorney who engages in
loan origination activities to obtain a state
loan originator license and registration. This
special category recognizes limited, heavily
regulated activities that meet strict criteria
that are different from the criteria for specific
exemptions from the S.A.F.E. Act
requirements and the exclusions set forth in
the regulations and illustrated in other
appendices of part 1008.

(a) S.A.F.E. Act-compliant licensing
required. An individual who is a licensed
attorney is required to be licensed if the
individual is engaged in the business of a
loan originator as defined in § 1008.103 and
such loan origination activities are not all of
the following:

(1) Considered by the state’s court of last
resort (or other state governing body
responsible for regulating the practice of law)
to be part of the authorized practice of law
within the state;

(2) Carried out within an attorney-client
relationship; and

(3) Accomplished by the attorney in
compliance with all applicable laws, rules,
ethics, and standards.

(b) S.A.F.E. Act-compliant licensing not
required. A licensed attorney performing
activities that come within the definition of
a loan originator is not required to be
licensed, provided that such activities are:

(1) Considered by the state’s court of last
resort (or other state governing body
responsible for regulating the practice of law)
to be part of the authorized practice of law
within the state;

(2) Carried out within an attorney-client
relationship; and

(3) Accomplished by the attorney in
compliance with all applicable laws, rules,
ethics, and standards.

Dated: October 24, 2011.
Alastair M. Fitzpayne,

Deputy Chief of Staff and Executive Secretary,
Department of the Treasury.

[FR Doc. 2011-31730 Filed 12—16-11; 8:45 am]
BILLING CODE 4810-AM-P
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BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1013

[Docket No. CFPB—2011-0026]

RIN 3170-AA06

Consumer Leasing (Regulation M)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Interim final rule with request
for public comment.

SUMMARY: Title X of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act)
transferred rulemaking authority for a
number of consumer financial
protection laws from seven Federal
agencies to the Bureau of Consumer
Financial Protection (Bureau) as of July
21, 2011. The Bureau is in the process
of republishing the regulations
implementing those laws with technical
and conforming changes to reflect the
transfer of authority and certain other
changes made by the Dodd-Frank Act.
In light of the transfer of the Board of
Governors of the Federal Reserve
System’s (Board’s) rulemaking authority
for the Consumer Leasing Act of 1976
(CLA) to the Bureau, the Bureau is
publishing for public comment an
interim final rule establishing a new
Regulation M (Consumer Leasing). This
interim final rule does not impose any
new substantive obligations on persons
subject to the existing Regulation M,
previously published by the Board.

DATES: This interim final rule is
effective December 30, 2011. Comments
must be received on or before February
17, 2012.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2011—
0026 or RIN 3170-AAO06, by any of the
following methods:

e Electronic: http://www.regulations.
gov. Follow the instructions for
submitting comments.

e Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of
Consumer Financial Protection, 1500
Pennsylvania Avenue NW., (Attn: 1801
L Street), Washington, DC 20220.

e Hand Delivery/Courier in Lieu of
Mail: Monica Jackson, Office of the
Executive Secretary, Bureau of
Consumer Financial Protection, 1700 G
Street NW., Washington, DC 20006.

All submissions must include the
agency name and docket number or
Regulatory Information Number (RIN)
for this rulemaking. In general, all
comments received will be posted
without change to http://www.
regulations.gov. In addition, comments

will be available for public inspection
and copying at 1700 G Street NW.,
Washington, DC 20006, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect the
documents by telephoning (202) 435—
7275.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Courtney Jean or Priscilla Walton-Fein,
Office of Regulations, at (202) 435—7700.
SUPPLEMENTARY INFORMATION:

I. Background

The Consumer Leasing Act (CLA), 15
U.S.C. 1667—1667e, was enacted in 1976
as an amendment to the Truth in
Lending Act (TILA), 15 U.S.C. 1601 et
seq. The purpose of the CLA is to ensure
meaningful and accurate disclosure of
the terms of personal property leases for
personal, family, or household use. The
CLA and Regulation M require lessors to
provide consumers with uniform cost
and other disclosures about consumer
lease transactions. The statute and the
regulation generally apply to consumer
leases for the use of personal property
in which the contractual obligation has
a term of more than four months and the
lessee’s total contractual obligation
under the lease exceeds a specified
dollar threshold. Historically, the CLA
has been implemented in Regulation M
of the Board of Governors of the Federal
Reserve System (Board), 12 CFR Part
213. The Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act) amended a number
of consumer financial protection laws,
including the CLA. In addition to
various substantive amendments, the
Dodd-Frank Act transferred rulemaking
authority for the CLA to the Bureau of
Consumer Financial Protection
(Bureau), effective July 21, 2011.2 See
sections 1061, 1100A, and 1100E of the
Dodd-Frank Act. Pursuant to the Dodd-
Frank Act and the CLA, as amended, the
Bureau is publishing for public
comment an interim final rule
establishing a new Regulation M
(Consumer Leasing), 12 CFR Part 1013,

1Public Law 111-203, 124 Stat. 1376 (2010).

2 Section 1029 of the Dodd-Frank Act generally
excludes from this transfer of authority, subject to
certain exceptions, any rulemaking authority over a
motor vehicle dealer that is predominantly engaged
in the sale and servicing of motor vehicles, the
leasing and servicing of motor vehicles, or both.

implementing the CLA (except with
respect to persons excluded from the
Bureau’s rulemaking authority by
section 1029 of the Dodd-Frank Act).

II. Summary of the Interim Final Rule

A. General

The interim final rule substantially
duplicates the Board’s Regulation M as
the Bureau’s new Regulation M, 12 CFR
Part 1013, making only certain non-
substantive, technical, formatting, and
stylistic changes. To minimize any
potential confusion, the Bureau is
preserving the numbering of the Board’s
Regulation M, other than the new part
number. While this interim final rule
generally incorporates the Board’s
existing regulatory text, appendices
(including model forms and clauses),
and supplements, as amended,? the rule
has been edited as necessary to reflect
nomenclature and other technical
amendments required by the Dodd-
Frank Act. Notably, this interim final
rule does not impose any new
substantive obligations on regulated
entities.

B. Specific Changes

The Bureau has made certain
nomenclature and other non-substantive
changes consistently throughout
Regulation M. References to the Board
and its administrative structure have
been replaced with references to the
Bureau. Conforming edits have been
made to internal cross-references and to
reflect the scope of the Bureau’s
authority pursuant to the CLA, as
amended by the Dodd-Frank Act.
Appendix B, entitled “Federal
Enforcement Agencies,” has been
eliminated, because it was designed to
be informational only and is
unnecessary for purposes of
implementing the CLA, as amended.
Historical references that are no longer
applicable, and references to effective
dates that have passed, have been
removed as appropriate.

III. Legal Authority

A. Rulemaking Authority

The Bureau is issuing this interim
final rule pursuant to its authority under
the CLA and the Dodd-Frank Act.
Effective July 21, 2011, section 1061 of
the Dodd-Frank Act transferred to the
Bureau the “consumer financial
protection functions” previously vested
in certain other Federal agencies. The
term ‘“‘consumer financial protection
function” is defined to include “all
authority to prescribe rules or issue
orders or guidelines pursuant to any

3 See 76 FR 35721 (June 20, 2011).
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Federal consumer financial law,
including performing appropriate
functions to promulgate and review
such rules, orders, and guidelines.” ¢
The CLA is a Federal consumer
financial law.? Accordingly, effective
July 21, 2011, except with respect to
persons excluded from the Bureau’s
rulemaking authority by section 1029 of
the Dodd-Frank Act, the authority of the
Board to issue regulations pursuant to
the CLA transferred to the Bureau.®

The CLA, as amended, authorizes the
Bureau to prescribe regulations to
update and clarify the requirements and
definitions applicable to lease
disclosures and contracts, and any other
issues specifically related to consumer
leasing, to the extent the Bureau
determines such action necessary to
carry out the purposes, prevent the
circumvention, or facilitate compliance
with the requirements of the CLA.”
These regulations may contain such
classifications and differentiations, or
provide for such adjustments and
exceptions for any class of transactions,
that the Bureau considers appropriate.8
The CLA also directs the Bureau to
establish and publish model forms to
facilitate compliance with the
disclosure requirements of the CLA and
to aid consumers in understanding the
transactions to which the disclosure
forms relate.? Section 1100E of the
Dodd-Frank Act directs the Bureau to
adjust the dollar threshold for covered
consumer lease transactions annually
for inflation by the annual percentage
increase in the Consumer Price Index
for Urban Wage Earners and Clerical
Workers (CPI-W), as published by the
Bureau of Labor Statistics.° In its
existing regulation, the Board used its
CLA authority to establish rules to
promote meaningful and accurate

4Public Law 111-203, section 1061(a)(1).
Effective on the designated transfer date, July 21,
2011, the Bureau was also granted “all powers and
duties” vested in each of the Federal agencies,
relating to the consumer financial protection
functions, on the day before the designated transfer
date. Until this and other interim final rules take
effect, existing regulations for which rulemaking
authority transferred to the Bureau continue to
govern persons covered by this rule. See 76 FR
43569 (July 21, 2011).

5Public Law 111-203, section 1002(14) (defining
“Federal consumer financial law” to include the
“enumerated consumer laws”); id. Section 1002(12)
(defining “enumerated consumer laws” to include
the Consumer Leasing Act of 1976).

6 Section 1066 of the Dodd-Frank Act grants the
Secretary of the Treasury interim authority to
perform certain functions of the Bureau. Pursuant
to that authority, Treasury is publishing this interim
final rule on behalf of the Bureau.

7 Id. Section 1100A(10); 15 U.S.C. 16671(a).

81d.

9Id.

10 Public Law 111-203, section 1100E.

disclosure in consumer lease
transactions.1?

B. Authority To Issue an Interim Final
Rule Without Prior Notice and Comment

The Administrative Procedure Act
(APA) 12 generally requires public
notice and an opportunity to comment
before promulgation of regulations.3
The APA provides exceptions to notice-
and-comment procedures, however,
where an agency for good cause finds
that such procedures are impracticable,
unnecessary, or contrary to the public
interest or when a rulemaking relates to
agency organization, procedure, and
practice.1* The Bureau finds that there
is good cause to conclude that providing
notice and opportunity for comment
would be unnecessary and contrary to
the public interest under these
circumstances. In addition, substantially
all the changes made by this interim
final rule, which were necessitated by
the Dodd-Frank Act’s transfer of CLA
authority from the Board to the Bureau,
relate to agency organization, procedure,
and practice and are thus exempt from
the APA’s notice-and-comment
requirements.

The Bureau’s good cause findings are
based on the following considerations.
As an initial matter, the Board’s existing
regulation was a result of notice-and-
comment rulemaking to the extent
required. Moreover, the interim final
rule published today does not impose
any new, substantive obligations on
regulated entities. Rather, the interim
final rule makes only non-substantive,
technical changes to the existing text of
the regulation, such as renumbering,
changing internal cross-references, and
replacing appropriate nomenclature to
reflect the transfer of authority to the
Bureau. Given the technical nature of
these changes, and the fact that the
interim final rule does not impose any
additional substantive requirements on
covered entities, an opportunity for
prior public comment is unnecessary. In
addition, recodifying the Board’s
regulation to reflect the transfer of
authority to the Bureau will help
facilitate compliance with the CLA and
its implementing regulation, and will
help reduce uncertainty regarding the
applicable regulatory framework. Using
notice-and-comment procedures would
delay this process and thus be contrary
to the public interest.

The APA generally requires that rules
be published not less than 30 days
before their effective dates. See 5 U.S.C.

11 See Regulation M, 12 CFR Part 213.
125 U.S.C. 551 et seq.

135 U.S.C. 553(b), (c).

145 U.S.C. 553(b)(3)(A), (B).

553(d). As with the notice and comment
requirement, however, the APA allows
an exception when “otherwise provided
by the agency for good cause found and
published with the rule.” 5 U.S.C.
553(d)(3). The Bureau finds that there is
good cause for providing less than 30
days notice here. A delayed effective
date would harm consumers and
regulated entities by needlessly
perpetuating discrepancies between the
amended statutory text and the
implementing regulation, thereby
hindering compliance and prolonging
uncertainty regarding the applicable
regulatory framework.15

In addition, delaying the effective
date of the interim final rule for 30 days
would provide no practical benefit to
regulated entities in this context and in
fact could operate to their detriment. As
discussed above, the interim final rule
published today does not impose any
new, substantive obligations on
regulated entities. Instead, the rule
makes only non-substantive, technical
changes to the existing text of the
regulation. Thus, regulated entities that
are already in compliance with the
existing rules will not need to modify
business practices as a result of this
rule.

C. Section 1022(b)(2) of the Dodd-Frank
Act

In developing the interim final rule,
the Bureau has conducted an analysis of
potential benefits, costs, and impacts.16
The Bureau believes that the interim
final rule will benefit consumers and

15 This interim final rule is one of 14 companion
rulemakings that together restate and recodify the
implementing regulations under 14 existing
consumer financial laws (part III.C, below, lists the
14 laws involved). In the interest of proper
coordination of this overall regulatory framework,
which includes numerous cross-references among
some of the regulations, the Bureau is establishing
the same effective date of December 30, 2011 for
those rules published on or before that date and
making those published thereafter (if any) effective
immediately.

16 Section 1022(b)(2)(A) of the Dodd-Frank Act
addresses the consideration of the potential benefits
and costs of regulation to consumers and covered
persons, including the potential reduction of access
by consumers to consumer financial products or
services; the impact on depository institutions and
credit unions with $10 billion or less in total assets
as described in section 1026 of the Dodd-Frank Act;
and the impact on consumers in rural areas. Section
1022(b)(2)(B) requires that the Bureau “‘consult with
the appropriate prudential regulators or other
Federal agencies prior to proposing a rule and
during the comment process regarding consistency
with prudential, market, or systemic objectives
administered by such agencies.” The manner and
extent to which these provisions apply to interim
final rules and to benefits, costs, and impacts that
are compelled by statutory changes rather than
discretionary Bureau action is unclear.
Nevertheless, to inform this rulemaking more fully,
the Bureau performed the described analyses and
consultations.
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covered persons by updating and
recodifying Regulation M to reflect the
transfer of authority to the Bureau and
certain other changes mandated by the
Dodd-Frank Act. This will help
facilitate compliance with the CLA and
its implementing regulations and help
reduce any uncertainty regarding the
applicable regulatory framework. As
discussed below, the interim final rule
will not impose any new substantive
obligations on consumers or covered
persons and is not expected to have any
impact on consumers’ access to
consumer financial products and
services.

Although not required by the interim
final rule, covered persons may incur
some costs in updating compliance
manuals and related materials to reflect
the new numbering and other technical
changes reflected in the new Regulation
M. The Bureau has worked to reduce
any such burden by preserving the
existing numbering to the extent
possible and believes that such costs
will likely be minimal. These changes
could be handled in the short term by
providing a short, standalone summary
alerting users to the changes and in the
long term could be combined with other
updates at the firm’s convenience. The
Bureau intends to continue investigating
the possible costs to affected entities of
updating manuals and related materials
to reflect these changes and solicits
comments on this and other issues
discussed in this section.

The interim final rule will have no
unique impact on depository
institutions or credit unions with $10
billion or less in assets as described in
section 1026(a) of the Dodd-Frank Act.
Also, the interim final rule will have no
unique impact on rural consumers.

In undertaking the process of
recodifying Regulation M, as well as
regulations implementing thirteen other
existing consumer financial laws,17 the
Bureau consulted the Federal Deposit
Insurance Corporation, the Office of the
Comptroller of the Currency, the
National Credit Union Administration,
the Board of Governors of the Federal

17 The fourteen laws implemented by this and its
companion rulemakings are: the Consumer Leasing
Act, the Electronic Fund Transfer Act (except with
respect to section 920 of that Act), the Equal Credit
Opportunity Act, the Fair Credit Reporting Act
(except with respect to sections 615(e) and 628 of
that act), the Fair Debt Collection Practices Act,
Subsections (b) through (f) of section 43 of the
Federal Deposit Insurance Act, sections 502 through
509 of the Gramm-Leach-Bliley Act (except for
section 505 as it applies to section 501(b)), the
Home Mortgage Disclosure Act, the Real Estate
Settlement Procedures Act, the S.A.F.E. Mortgage
Licensing Act, the Truth in Lending Act, the Truth
in Savings Act, section 626 of the Omnibus
Appropriations Act, 2009, and the Interstate Land
Sales Full Disclosure Act.

Reserve System, the Federal Trade
Commission, and the Department of
Housing and Urban Development,
including with respect to consistency
with any prudential, market, or systemic
objectives that may be administered by
such agencies.'® The Bureau also has
consulted with the Office of
Management and Budget for technical
assistance. The Bureau expects to have
further consultations with the
appropriate Federal agencies during the
comment period.

IV. Request for Comment

Although notice and comment
rulemaking procedures are not required,
the Bureau invites comments on this
notice. Commenters are specifically
encouraged to identify any technical
issues raised by the rule. The Bureau is
also seeking comment in response to a
notice published at 76 FR 75825 (Dec.

5, 2011) concerning its efforts to identify
priorities for streamlining regulations
that it has inherited from other Federal
agencies to address provisions that are
outdated, unduly burdensome, or
unnecessary.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, requires each agency to consider
the potential impact of its regulations on
small entities, including small
businesses, small governmental units,
and small not-for-profit organizations.1?
The RFA generally requires an agency to
conduct an initial regulatory flexibility
analysis (IRFA) and a final regulatory
flexibility analysis (FRFA) of any rule
subject to notice-and-comment
rulemaking requirements, unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.2°
The Bureau also is subject to certain
additional procedures under the RFA
involving the convening of a panel to
consult with small business
representatives prior to proposing a rule
for which an IRFA is required.2?

The IRFA and FRFA requirements
described above apply only where a
notice of proposed rulemaking is
required,22 and the panel requirement
applies only when a rulemaking

18]n light of the technical but voluminous nature
of this recodification project, the Bureau focused
the consultation process on a representative sample
of the recodified regulations, while making
information on the other regulations available. The
Bureau expects to conduct differently its future
consultations regarding substantive rulemakings.

195 U.S.C. 601 et seq.

205 U.S.C. 603, 604.

215 U.S.C. 609.

225 U.S.C. 603(a), 604(a); 5 U.S.C. 553(b)(B).

requires an IRFA.23 As discussed above
in part III, a notice of proposed
rulemaking is not required for this
rulemaking.

In addition, as discussed above, this
interim final rule has only a minor
impact on entities subject to Regulation
M. The rule imposes no new,
substantive obligations on covered
entities. Accordingly, the undersigned
certifies that this interim final rule will
not have a significant economic impact
on a substantial number of small
entities.

VI. Paperwork Reduction Act

The Bureau may not conduct or
sponsor, and a respondent is not
required to respond to, an information
collection unless it displays a currently
valid Office of Management and Budget
(OMB) control number. This rule
contains information collection
requirements under the Paperwork
Reduction Act (PRA), which have been
previously approved by OMB, and the
ongoing PRA burden for which is
unchanged by this rule. There are no
new information collection
requirements in this interim final rule.
The Bureau’s OMB control number for
this information collection is: 3170—
0006.

List of Subjects in 12 CFR Part 1013

Advertising, Reporting and
recordkeeping requirements, Truth in
Lending.

Authority and Issuance

m For the reasons set forth above, the
Bureau of Consumer Financial
Protection adds Part 1013 to Chapter X
in Title 12 of the Code of Federal
Regulations to read as follows:

PART 1013—CONSUMER LEASING
(REGULATION M)

Sec.

1013.1 Authority, scope, purpose, and
enforcement.

1013.2 Definitions.

1013.3 General disclosure requirements.

1013.4 Content of disclosures.

1013.5 Renegotiations, extensions, and
assumptions.

1013.6 [Reserved]

1013.7 Advertising.

1013.8 Record retention.

1013.9 Relation to state laws.

Appendix A to Part 1013—Model Forms

Appendix B to Part 1013—[Reserved]

Appendix C to Part 1013—Issuance of
Official Interpretations

Supplement I to Part 1013—Official
Interpretations

Authority: 12 U.S.C. 5512, 5581; 15 U.S.C.
1604, 1667f.

235 U.S.C. 609(b).
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§1013.1 Authority, scope, purpose, and
enforcement.

(a) Authority. The regulation in this
part, known as Regulation M, is issued
by the Bureau of Consumer Financial
Protection to implement the consumer
leasing provisions of the Truth in
Lending Act, which is Title I of the
Consumer Credit Protection Act, as
amended (15 U.S.C. 1601 et seq.).
Information collection requirements
contained in this part have been
approved by the Office of Management
and Budget under the provisions of 44
U.S.C. 3501 et seq. and have been
assigned OMB control number 3170—
0006.

(b) Scope and purpose. This part
applies to all persons that are lessors of
personal property under consumer
leases as those terms are defined in
§1013.2(e)(1) and (h), except persons
excluded from coverage of this part by
section 1029 of the Consumer Financial
Protection Act of 2010, Title X of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank
Act), Public Law 111-203, 124 Stat.
1376. The purpose of this part is:

(1) To ensure that lessees of personal
property receive meaningful disclosures
that enable them to compare lease terms
with other leases and, where
appropriate, with credit transactions;

(2) To limit the amount of balloon
payments in consumer lease
transactions; and

(3) To provide for the accurate
disclosure of lease terms in advertising.

(c) Enforcement and liability. Section
108 of the Act contains the
administrative enforcement provisions.
Sections 112, 130, 131, and 185 of the
Act contain the liability provisions for
failing to comply with the requirements
of the Act and this part.

§1013.2 Definitions.

For the purposes of this part the
following definitions apply:

(a) Act means the Truth in Lending
Act (15 U.S.C. 1601 et seq.) and the
Consumer Leasing Act is Chapter 5 of
the Truth in Lending Act.

(b) Advertisement means a
commercial message in any medium
that directly or indirectly promotes a
consumer lease transaction.

(c) Bureau refers to the Bureau of
Consumer Financial Protection.

(d) Closed-end lease means a
consumer lease other than an open-end
lease as defined in this section.

(e)(1) Consumer lease means a
contract in the form of a bailment or
lease for the use of personal property by
a natural person primarily for personal,
family, or household purposes, for a
period exceeding four months and for a

total contractual obligation not
exceeding the applicable threshold
amount, whether or not the lessee has
the option to purchase or otherwise
become the owner of the property at the
expiration of the lease. The threshold
amount is adjusted annually to reflect
increases in the Consumer Price Index
for Urban Wage Earners and Clerical
Workers, as applicable. See the official
commentary to this paragraph (e) for the
threshold amount applicable to a
specific consumer lease. Unless the
context indicates otherwise, in this part
“lease” means “‘consumer lease.”

(2) The term does not include a lease
that meets the definition of a credit sale
in Regulation Z (12 CFR 226.2(a)). It also
does not include a lease for agricultural,
business, or commercial purposes or a
lease made to an organization.

(3) This part does not apply to a lease
transaction of personal property which
is incident to the lease of real property
and which provides that:

(i) The lessee has no liability for the
value of the personal property at the end
of the lease term except for abnormal
wear and tear; and

(ii) The lessee has no option to
purchase the leased property.

(f) Gross capitalized cost means the
amount agreed upon by the lessor and
the lessee as the value of the leased
property and any items that are
capitalized or amortized during the
lease term, including but not limited to
taxes, insurance, service agreements,
and any outstanding prior credit or lease
balance. Capitalized cost reduction
means the total amount of any rebate,
cash payment, net trade-in allowance,
and noncash credit that reduces the
gross capitalized cost. The adjusted
capitalized cost equals the gross
capitalized cost less the capitalized cost
reduction, and is the amount used by
the lessor in calculating the base
periodic payment.

(g) Lessee means a natural person who
enters into or is offered a consumer
lease.

(h) Lessor means a person who
regularly leases, offers to lease, or
arranges for the lease of personal
property under a consumer lease. A
person who has leased, offered, or
arranged to lease personal property
more than five times in the preceding
calendar year or more than five times in
the current calendar year is subject to
the Act and this part.

(i) Open-end lease means a consumer
lease in which the lessee’s liability at
the end of the lease term is based on the
difference between the residual value of
the leased property and its realized
value.

(j) Organization means a corporation,
trust, estate, partnership, cooperative,
association, or government entity or
instrumentality.

(k) Person means a natural person or
an organization.

(1) Personal property means any
property that is not real property under
the law of the state where the property
is located at the time it is offered or
made available for lease.

(m) Realized value means:

(1) The price received by the lessor for
the leased property at disposition;

(2) The highest offer for disposition of
the leased property; or

(3) The fair market value of the leased
property at the end of the lease term.

(n) Residual value means the value of
the leased property at the end of the
lease term, as estimated or assigned at
consummation by the lessor, used in
calculating the base periodic payment.

(o) Security interest and security mean
any interest in property that secures the
payment or performance of an
obligation.

(p) State means any state, the District
of Columbia, the Commonwealth of
Puerto Rico, and any territory or
possession of the United States.

§1013.3 General disclosure requirements.

(a) General requirements. A lessor
shall make the disclosures required by
§1013.4, as applicable. The disclosures
shall be made clearly and conspicuously
in writing in a form the consumer may
keep, in accordance with this section.
The disclosures required by this part
may be provided to the lessee in
electronic form, subject to compliance
with the consumer consent and other
applicable provisions of the Electronic
Signatures in Global and National
Commerce Act (E-Sign Act) (15 U.S.C.
7001 et seq.). For an advertisement
accessed by the consumer in electronic
form, the disclosures required by
§1013.7 may be provided to the
consumer in electronic form in the
advertisement, without regard to the
consumer consent or other provisions of
the E-Sign Act.

(1) Form of disclosures. The
disclosures required by § 1013.4 shall be
given to the lessee together in a dated
statement that identifies the lessor and
the lessee; the disclosures may be made
either in a separate statement that
identifies the consumer lease
transaction or in the contract or other
document evidencing the lease.
Alternatively, the disclosures required
to be segregated from other information
under paragraph (a)(2) of this section
may be provided in a separate dated
statement that identifies the lease, and
the other required disclosures may be
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provided in the lease contract or other
document evidencing the lease. In a
lease of multiple items, the property
description required by § 1013.4(a) may
be given in a separate statement that is
included in the disclosure statement
required by this paragraph.

(2) Segregation of certain disclosures.
The following disclosures shall be
segregated from other information and
shall contain only directly related
information: §§ 1013.4(b) through (f),
(8)(2), (h)(3), (1)(1), (j), and (m)(1). The
headings, content, and format for the
disclosures referred to in this paragraph
(a)(2) shall be provided in a manner
substantially similar to the applicable
model form in Appendix A of this part.

(3) Timing of CESC]OSUTE’S A lessor
shall provide the disclosures to the
lessee prior to the consummation of a
consumer lease.

(4) Language of disclosures. The
disclosures required by § 1013.4 may be
made in a language other than English
provided that they are made available in
English upon the lessee’s request.

(b) Additional information;
nonsegregated disclosures. Additional
information may be provided with any
disclosure not listed in paragraph (a)(2)
of this section, but it shall not be stated,
used, or placed so as to mislead or
confuse the lessee or contradict,
obscure, or detract attention from any
disclosure required by this part.

(c) Multiple lessors or lessees. When
a transaction involves more than one
lessor, the disclosures required by this
part may be made by one lessor on
behalf of all the lessors. When a lease
involves more than one lessee, the
lessor may provide the disclosures to
any lessee who is primarily liable on the
lease.

(d) Use of estimates. If an amount or
other item needed to comply with a
required disclosure is unknown or
unavailable after reasonable efforts have
been made to ascertain the information,
the lessor may use a reasonable estimate
that is based on the best information
available to the lessor, is clearly
identified as an estimate, and is not
used to circumvent or evade any
disclosures required by this part.

(e) Effect of subsequent occurrence. If
a required disclosure becomes
inaccurate because of an event occurring
after consummation, the inaccuracy is
not a violation of this part.

(f) Minor variations. A lessor may
disregard the effects of the following in
making disclosures:

(1) That payments must be collected
in whole cents;

(2) That dates of scheduled payments
may be different because a scheduled
date is not a business day;

(3) That months have different
numbers of days; and

(4) That February 29 occurs in a leap
year.

§1013.4 Content of disclosures.

For any consumer lease subject to this
part, the lessor shall disclose the
following information, as applicable:

(a) Description of property. A brief
description of the leased property
sufficient to identify the property to the
lessee and lessor.

(b) Amount due at lease signing or
delivery. The total amount to be paid
prior to or at consummation or by
delivery, if delivery occurs after
consummation, using the term “amount
due at lease signing or delivery.” The
lessor shall itemize each component by
type and amount, including any
refundable security deposit, advance
monthly or other periodic payment, and
capitalized cost reduction; and in motor
vehicle leases, shall itemize how the
amount due will be paid, by type and
amount, including any net trade-in
allowance, rebates, noncash credits, and
cash payments in a format substantially
similar to the model forms in Appendix
A of this part.

(c) Payment schedule and total
amount of periodic payments. The
number, amount, and due dates or
periods of payments scheduled under
the lease, and the total amount of the
periodic payments.

(d) Other charges. The total amount of
other charges payable to the lessor,
itemized by type and amount, that are
not included in the periodic payments.
Such charges include the amount of any
liability the lease imposes upon the
lessee at the end of the lease term; the
potential difference between the
residual and realized values referred to
in paragraph (k) of this section is
excluded.

(e) Total of payments. The total of
payments, with a description such as
“the amount you will have paid by the
end of the lease.” This amount is the
sum of the amount due at lease signing
(less any refundable amounts), the total
amount of periodic payments (less any
portion of the periodic payment paid at
lease signing), and other charges under
paragraphs (b), (c), and (d) of this
section. In an open-end lease, a
description such as “you will owe an
additional amount if the actual value of
the vehicle is less than the residual
value” shall accompany the disclosure.

(f) Payment calculation. In a motor
vehicle lease, a mathematical
progression of how the scheduled
periodic payment is derived, in a format
substantially similar to the applicable

model form in Appendix A of this part,
which shall contain the following:

(1) Gross capitalized cost. The gross
capitalized cost, including a disclosure
of the agreed upon value of the vehicle,
a description such as ““the agreed upon
value of the vehicle [state the amount]
and any items you pay for over the lease
term (such as service contracts,
insurance, and any outstanding prior
credit or lease balance),” and a
statement of the lessee’s option to
receive a separate written itemization of
the gross capitalized cost. If requested
by the lessee, the itemization shall be
provided before consummation.

(2) Capitalized cost reduction. The
capitalized cost reduction, with a
description such as ‘“‘the amount of any
net trade-in allowance, rebate, noncash
credit, or cash you pay that reduces the
gross capitalized cost.”

(3) Adjusted capitalized cost. The
adjusted capitalized cost, with a
description such as ““the amount used in
calculating your base [periodic]
payment.”

(4) Residual value. The residual value,
with a description such as ““the value of
the vehicle at the end of the lease used
in calculating your base [periodic]
payment.”

(5) Depreciation and any amortized
amounts. The depreciation and any
amortized amounts, which is the
difference between the adjusted
capitalized cost and the residual value,
with a description such as ““the amount
charged for the vehicle’s decline in
value through normal use and for any
other items paid over the lease term.”

(6) Rent charge. The rent charge, with
a description such as “the amount
charged in addition to the depreciation
and any amortized amounts.” This
amount is the difference between the
total of the base periodic payments over
the lease term minus the depreciation
and any amortized amounts.

(7) Total of base periodic payments.
The total of base periodic payments
with a description such as “depreciation
and any amortized amounts plus the
rent charge.”

(8) Lease payments. The lease
payments with a description such as
“the number of payments in your
lease.”

(9) Base periodic payment. The total
of the base periodic payments divided
by the number of payment periods in
the lease.

(10) Itemization of other charges. An
itemization of any other charges that are
part of the periodic payment.

(11) Total periodic payment. The sum
of the base periodic payment and any
other charges that are part of the
periodic payment.
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(g) Early termination—(1) Conditions
and disclosure of charges. A statement
of the conditions under which the lessee
or lessor may terminate the lease prior
to the end of the lease term; and the
amount or a description of the method
for determining the amount of any
penalty or other charge for early
termination, which must be reasonable.

(2) Early termination notice. In a
motor vehicle lease, a notice
substantially similar to the following:
“Early Termination. You may have to
pay a substantial charge if you end this
lease early. The charge may be up to
several thousand dollars. The actual
charge will depend on when the lease
is terminated. The earlier you end the
lease, the greater this charge is likely to
be.”

(h) Maintenance responsibilities. The
following provisions are required:

(1) Statement of responsibilities. A
statement specifying whether the lessor
or the lessee is responsible for
maintaining or servicing the leased
property, together with a brief
description of the responsibility;

(2) Wear and use standard. A
statement of the lessor’s standards for
wear and use (if any), which must be
reasonable; and

(3) Notice of wear and use standard.
In a motor vehicle lease, a notice
regarding wear and use substantially
similar to the following: “Excessive
Wear and Use. You may be charged for
excessive wear based on our standards
for normal use.” The notice shall also
specify the amount or method for
determining any charge for excess
mileage.

(i) Purchase option. A statement of
whether or not the lessee has the option
to purchase the leased property, and:

(1) End of lease term. If at the end of
the lease term, the purchase price; and

(2) During lease term. If prior to the
end of the lease term, the purchase price
or the method for determining the price
and when the lessee may exercise this
option.

(j) Statement referencing
nonsegregated disclosures. A statement
that the lessee should refer to the lease
documents for additional information
on early termination, purchase options
and maintenance responsibilities,
warranties, late and default charges,
insurance, and any security interests, if
applicable.

(k) Liability between residual and
realized values. A statement of the
lessee’s liability, if any, at early
termination or at the end of the lease
term for the difference between the
residual value of the leased property
and its realized value.

(1) Right of appraisal. If the lessee’s
liability at early termination or at the
end of the lease term is based on the
realized value of the leased property, a
statement that the lessee may obtain, at
the lessee’s expense, a professional
appraisal by an independent third party
(agreed to by the lessee and the lessor)
of the value that could be realized at
sale of the leased property. The
appraisal shall be final and binding on
the parties.

(m) Liability at end of lease term
based on residual value. If the lessee is
liable at the end of the lease term for the
difference between the residual value of
the leased property and its realized
value:

(1) Rent and other charges. The rent
and other charges, paid by the lessee
and required by the lessor as an incident
to the lease transaction, with a
description such as ‘““the total amount of
rent and other charges imposed in
connection with your lease [state the
amount].”

(2) Excess liability. A statement about
a rebuttable presumption that, at the
end of the lease term, the residual value
of the leased property is unreasonable
and not in good faith to the extent that
the residual value exceeds the realized
value by more than three times the base
monthly payment (or more than three
times the average payment allocable to
a monthly period, if the lease calls for
periodic payments other than monthly);
and that the lessor cannot collect the
excess amount unless the lessor brings
a successful court action and pays the
lessee’s reasonable attorney’s fees, or
unless the excess of the residual value
over the realized value is due to
unreasonable or excessive wear or use of
the leased property (in which case the
rebuttable presumption does not apply).

(3) Mutually agreeable final
adjustment. A statement that the lessee
and lessor are permitted, after
termination of the lease, to make any
mutually agreeable final adjustment
regarding excess liability.

(n) Fees and taxes. The total dollar
amount for all official and license fees,
registration, title, or taxes required to be
paid in connection with the lease.

(o) Insurance. A brief identification of
insurance in connection with the lease
including:

(1) Through the lessor. If the
insurance is provided by or paid
through the lessor, the types and
amounts of coverage and the cost to the
lessee; or

(2) Through a third party. If the lessee
must obtain the insurance, the types and
amounts of coverage required of the
lessee.

(p) Warranties or guarantees. A
statement identifying all express
warranties and guarantees from the
manufacturer or lessor with respect to
the leased property that apply to the
lessee.

(q) Penalties and other charges for
delinquency. The amount or the method
of determining the amount of any
penalty or other charge for delinquency,
default, or late payments, which must
be reasonable.

(r) Security interest. A description of
any security interest, other than a
security deposit disclosed under
paragraph (b) of this section, held or to
be retained by the lessor; and a clear
identification of the property to which
the security interest relates.

(s) Limitations on rate information. If
a lessor provides a percentage rate in an
advertisement or in documents
evidencing the lease transaction, a
notice stating that “this percentage may
not measure the overall cost of financing
this lease” shall accompany the rate
disclosure. The lessor shall not use the
term “‘annual percentage rate,” “annual
lease rate,” or any equivalent term.

(t) Non-motor vehicle open-end
leases. Non-motor vehicle open-end
leases remain subject to section 182(10)
of the Act regarding end of term
liability.

§1013.5 Renegotiations, extensions, and
assumptions.

(a) Renegotiation. A renegotiation
occurs when a consumer lease subject to
this part is satisfied and replaced by a
new lease undertaken by the same
consumer. A renegotiation requires new
disclosures, except as provided in
paragraph (d) of this section.

(b) Extension. An extension is a
continuation, agreed to by the lessor and
the lessee, of an existing consumer lease
beyond the originally scheduled end of
the lease term, except when the
continuation is the result of a
renegotiation. An extension that exceeds
six months requires new disclosures,
except as provided in paragraph (d) of
this section.

(c) Assumption. New disclosures are
not required when a consumer lease is
assumed by another person, whether or
not the lessor charges an assumption
fee.

(d) Exceptions. New disclosures are
not required for the following, even if
they meet the definition of a
renegotiation or an extension:

(1) A reduction in the rent charge;

(2) The deferment of one or more
payments, whether or not a fee is
charged;
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(3) The extension of a lease for not
more than six months on a month-to-
month basis or otherwise;

(4) A substitution of leased property
with property that has a substantially
equivalent or greater economic value,
provided no other lease terms are
changed;

(5) The addition, deletion, or
substitution of leased property in a
multiple-item lease, provided the
average periodic payment does not
change by more than 25 percent; or

(6) An agreement resulting from a
court proceeding.

§1013.6 [Reserved]

§1013.7 Advertising.

(a) General rule. An advertisement for
a consumer lease may state that a
specific lease of property at specific
amounts or terms is available only if the
lessor usually and customarily leases or
will lease the property at those amounts
or terms.

(b) Clear and conspicuous standard.
Disclosures required by this section
shall be made clearly and
conspicuously.

(1) Amount due at lease signing or
delivery. Except for the statement of a
periodic payment, any affirmative or
negative reference to a charge that is a
part of the disclosure required under
paragraph (d)(2)(ii) of this section shall
not be more prominent than that
disclosure.

(2) Advertisement of a lease rate. If a
lessor provides a percentage rate in an
advertisement, the rate shall not be
more prominent than any of the
disclosures in § 1013.4, with the
exception of the notice in § 1013.4(s)
required to accompany the rate; and the
lessor shall not use the term “annual
percentage rate,” “annual lease rate,” or
equivalent term.

(c) Catalogs or other multipage
advertisements; electronic
advertisements. A catalog or other
multipage advertisement, or an
electronic advertisement (such as an
advertisement appearing on an Internet
Web site), that provides a table or
schedule of the required disclosures
shall be considered a single
advertisement if, for lease terms that
appear without all the required
disclosures, the advertisement refers to
the page or pages on which the table or
schedule appears.

(d) Advertisement of terms that
require additional disclosure. (1)
Triggering terms. An advertisement that
states any of the following items shall
contain the disclosures required by
paragraph (d)(2) of this section, except

as provided in paragraphs (e) and (f) of
this section:

(i) The amount of any payment; or

(ii) A statement of any capitalized cost
reduction or other payment (or that no
payment is required) prior to or at
consummation or by delivery, if
delivery occurs after consummation.

(2) Additional terms. An
advertisement stating any item listed in
paragraph (d)(1) of this section shall
also state the following items:

(i) That the transaction advertised is
a lease;

(ii) The total amount due prior to or
at consummation or by delivery, if
delivery occurs after consummation;

(iii) The number, amounts, and due
dates or periods of scheduled payments
under the lease;

(iv) A statement of whether or not a
security deposit is required; and

(v) A statement that an extra charge
may be imposed at the end of the lease
term where the lessee’s liability (if any)
is based on the difference between the
residual value of the leased property
and its realized value at the end of the
lease term.

(e) Alternative disclosures—
merchandise tags. A merchandise tag
stating any item listed in paragraph
(d)(1) of this section may comply with
paragraph (d)(2) of this section by
referring to a sign or display
prominently posted in the lessor’s place
of business that contains a table or
schedule of the required disclosures.

(f) Alternative disclosures—television
or radio advertisements—(1) Toll-free
number or print advertisement. An
advertisement made through television
or radio stating any item listed in
paragraph (d)(1) of this section complies
with paragraph (d)(2) of this section if
the advertisement states the items listed
in paragraphs (d)(2)(i) through (iii) of
this section, and:

(i) Lists a toll-free telephone number
along with a reference that such number
may be used by consumers to obtain the
information required by paragraph (d)(2)
of this section; or

(ii) Directs the consumer to a written
advertisement in a publication of
general circulation in the community
served by the media station, including
the name and the date of the
publication, with a statement that
information required by paragraph (d)(2)
of this section is included in the
advertisement. The written
advertisement shall be published
beginning at least three days before and
ending at least ten days after the
broadcast.

(2) Establishment of toll-free number.
(i) The toll-free telephone number shall

be available for no fewer than ten days,
beginning on the date of the broadcast.

(ii) The lessor shall provide the
information required by paragraph (d)(2)
of this section orally, or in writing upon
request.

§1013.8 Record retention.

A lessor shall retain evidence of
compliance with the requirements
imposed by this part, other than the
advertising requirements under
§1013.7, for a period of not less than
two years after the date the disclosures
are required to be made or an action is
required to be taken.

§1013.9 Relation to state laws.

(a) Inconsistent state law. A state law
that is inconsistent with the
requirements of the Act and this part is
preempted to the extent of the
inconsistency. If a lessor cannot comply
with a state law without violating a
provision of this part, the state law is
inconsistent within the meaning of
section 186(a) of the Act and is
preempted, unless the state law gives
greater protection and benefit to the
consumer. A state, through an official
having primary enforcement or
interpretative responsibilities for the
state consumer leasing law, may apply
to the Bureau for a preemption
determination.

(b) Exemptions—(1) Application. A
state may apply to the Bureau for an
exemption from the requirements of the
Act and this part for any class of lease
transactions within the state. The
Bureau will grant such an exemption if
the Bureau determines that:

(i) The class of leasing transactions is
subject to state law requirements
substantially similar to the Act and this
part or that lessees are afforded greater
protection under state law; and

(ii) There is adequate provision for
state enforcement.

(2) Enforcement and liability. After an
exemption has been granted, the
requirements of the applicable state law
(except for additional requirements not
imposed by Federal law) will constitute
the requirements of the Act and this
part. No exemption will extend to the
civil liability provisions of sections 130,
131, and 185 of the Act.

Appendix A to Part 1013—Model
Forms

A-1—Model Open-End or Finance Vehicle
Lease Disclosures

A-2—Model Closed-End or Net Vehicle
Lease Disclosures

A-3—Model Furniture Lease Disclosures

BILLING CODE 4810-AM-P
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Appendix A-1 Model Open-End or Finance Vehicle Lease Disclosures

Federal Consumer Leasing Act Disclosures

Date
Lessor(s) Lessee(s)
Amount Due at Monthly Payments Other Charges (not part of your monthly | Total of Payments
Lease Signing payment) (The amount you will have
or Delivery Your first monthly payment of $ Disposition fee (if you do paid by the end of the lease)
(Itemized below)* is due on , followed by | not purchase the vehicle) $
payments of $ due on $
the of each month. The total of your You will owe an additional
$ monthly payments is $ amount if the actual value of
— Total $ the vehicle is less than the
residual value.

; Sl * Itemization of Amount Due at Lease Signing or Delivery T
Amount Due At Lease Signing or Delivery: How the Amount Due at Lease Signing or Delivery will be paid:

Capitalized cost reduction $
First monthly payment

Refundable security deposit

Title fees

Registration fees

Net trade-in allowance $
Rebates and noncash credits
Amount to be paid in cash

Total $§ Total $

Your monthly payment is determined as shown below:

Gross capitalized cost. The agreed upon value of the vehicle ($ ) and any items
you pay over the lease term (such as service contracts, insurance, and any outstanding prior credit
OF 1EASE DATANCE) .....oeeeieeiiiiiteeeeii e eeeea e etaeeaeeeeean e eesaassen e s snnneeeaan e aessemeseeaasnnassseesanssnessssnnssannneeesssnanenes $

If you want an itemization of this amount, please check this box. O

Capitalized cost reduction. The amount of any net trade-in allowance, rebate, noncash credit, or cash you pay
that reduces the gross capitalized COSE .........oiuiiiiiiiiiii e a e n e aaae -
Adjusted capitalized cost. The amount used in calculating your base monthly Payment .........c..euuvevunieneenirrenenieeanns
Residual value. The value of the vehicle at the end of the lease used in calculating your base monthly payment ............ N
Depreciation and any amortized amounts. The amount charged for the vehicle's decline in value

through normal use and for other items paid over the 1€ase teIT ..........ovvuiriiiiimiiiiiiiiii e sa e eee
Rent charge, The amount charged in addition to the depreciation and any amortized amounts ............ccooveiviinininnnnns
Total of base monthly payments. The depreciation and any amortized amounts plus the rent charge ..............cooocvveee.
Lease payments. The number of payments in yOUur 1ase ..........coccouuiiiiiiiiiiimiiiiiiii s e srns e *
Base monthly PAYIMENT ... ...t e e a e n s et s s s e nn e e anaas
MONEhLY SAIES/USE BAX ... iuiiiiiiiitia i et te e st et s bt r s e b s s e st a e £t saa 4 e ke h e et aa e e a e aa e r e s et naas

i+

+ +

Total MONALY PAYIMEIIE ......iiuitiiiiiiirie i st s s st s b s e e b e e s e e s s s b e aa s e ot s e s e aa s e s sar et eennsans

I
“

Rent and other charges. The total amount of rent and other charges imposed in connection with your lease $

Early Termination. You may have to pay a substantial charge if you end this lease early. The charge may be up to several
thousand dollars. The actual charge will depend on when the lease is terminated. The earlier you end the lease, the greater
this charge is likely to be.

Excessive Wear and Use. You may be charged for excessive wear based on our standards for normal use [and for mileage in excess

of miles per year at the rate of per mile].

Purchase Option at End of Lease Term. [You have an option to purchase the vehicle at the end of the lease term for $

[and a purchase option fee of $ 1.] [You do not have an option to purchase the vehicle at the end of the lease term.}

Other Important Terms. See your lease documents for additional information on early termination, purchase options and maintenance
responsibilities, warranties, late and default charges, insurance, and any security interest, if applicable.
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Appendix A-1 Model Open-End or Finance Vehicle Lease Disclosures Page 2 of 2

[The following provisions are the nonsegregated disclosures required under Regulation M.]

: Description of Leased Property : e
Year Make Model Body Style Vehicle ID #

Official Fees and Taxes. The total amount you will pay for official and license fees, registration, title, and taxes over the term of your lease, whether
included with your monthly payments or assessed otherwise: $

Insurance. The following types and amounts of insurance will be acquired in connection with this lease:

We (lessor) will provide the insurance coverage quoted above for a total premium cost of $

You (lessee) agree to provide insurance coverage in the amount and types indicated above.

End of Term Liability. (a) The residual value (§ ) of the vehicle is based on a reasonable, good faith estimate of the value of the vehicle at the
end of the lease term. If the actual value of the vehicle at that time is greater than the residual value, you will have no further liability under this lease, except for
other charges already incurred [and are entitled to a credit or refund of any surplus.] If the actual value of the vehicle is less than the residual value, you will be

liable for any difference up to $ (3 times the monthly payment). For any difference in excess of that amount, you will be liable only if:
1. Excessive use or damage [as described in paragraph ] [representing more than normal wear and use] resulted in an unusually low value at the end of
the term.

2. The matter is not otherwise resolved and we win a lawsuit against you seeking a higher payment.

3. You voluntarily agree with us after the end of the lease term to make a higher payment.

Should we bring a lawsuit against you, we must prove that our original estimate of the value of the leased property at the end of the lease term was reasonable and
was made in good faith. For example, we might prove that the actual value was less than the original estimated value, although the original estimate was reasonable,
because of an unanticipated decline in value for that type of vehicle. We must also pay your attorney’s fees.

(b} If you disagree with the value we assign to the vehicle, you may obtain, at your own expense, from an independent third party agreeable to both of us, a
professional appraisal of the value of the leased vehicle which could be realized at sale. The appraised value shall then be used as the actual value.

Standards for Wear and Use. The following standards are applicable for determining unreasonable or excess wear and use of the leased vehicle:

Maintenance.
[You are responsible for the following maintenance and servicing of the leased vehicle:

[We are responsible for the following maintenance and servicing of the leased vehicle:

‘Warranties. The leased vehicle is subject to the following express warranties:

Early Termination and Default. (a) You may terminate this lease before the end of the lease term under the following conditions:

The charge for such early termination is:

(b) We may terminate this lease before the end of the lease term under the following conditions:

Upon such termination we shall be entitled to the following charge(s) for:

(c) To the extent these charges take into account the value of the vehicle at termination, if you disagree with the value we assign to the vehicle, you may obtain,
at your own expense, from an independent third party agreeable to both of us, a professional appraisal of the value of the leased vehicle
which could be realized at sale. The appraised value shall then be used as the actual value.

Security Interest. We reserve a security interest of the following type in the property listed below to secure performance of your obligations under this lease:

Late Payments. The charge for late pay is:

Option to Purchase Leased Property Prior to the End of the Lease. [You have an option to purchase the leased vehicle prior to the end of the term.
The price will be [$ /[the method of determining the price].] [You do not have an option to purchase the leased vehicle.]
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Appendix A-2 Model Closed-End or Net Vehicle Lease Disclosures

Federal Consumer Leasing Act Disclosures

Date
Lessor(s) Lessee(s)
Amount Due at Monthly Payments Other Charges (not part of your monthly | Total of Payments
Lease Signing payment) {The amount you will have
or Delivery Your first monthly payment of § Disposition fee (if you do peid by the end of the lease)
(ltemized below)* is due on , followed by not purchase the vehicle) $
p of § due on
the of each month. The total of your $
S monthly payments is $ . Total §
_ * Itemization of Amount Due at Lease Signing or Delivery : ' :

Amount Due At lmse Sagmng or Delivery: How the Amount Due at Lease S;gmng or Delivery will be paid

Capitalized cost reduction I Net trade-in allowance $

First monthly payment Rebates and noncash credits
Refundable security deposit Amount to be paid in cash
Title fees
Registration fees
Total § Total $

S - __ Your monthly payment is determined as shown below:
Gross capitalized cost. The agreed upon value of the vehicle ($ ) and any items
you pay over the lease term (such as service contracts, insurance, and any outstanding prior credit
B L o 1Ty R $

If you want an itemization of this amount, please check this box. O

Capitalized cost reduction. The amount of any net trade-in allowance, rebate, noncash credit, or cash you pay
that reduces the gross capitalized cost ............. e er et et eraae e saeens e eeeeree et et e e reseeaeaeese e anesneneannens -
Adjusted capitalized cost. The amount used in calculating your base monthly payment ..
Residual value. The value of the vehicle at the end of the lease used in calculating your base monthly payment ............
Depreciation and any amortized amounts. The amount charged for the vehicle's decline in value

through normal use and for other items paid over the 1€ase term ..........cuuiiiiiiiiiiii i
Rent charge. The amount charged in addition to the depreciation and any amortized amounts
Total of base monthly payments. The depreciation and any amortized amounts plus the rent charge ...............cccconunee
Lease payments. The number of payments in your lease ............ N
Base monthly PayMent ... e s a s a e s e ean
Monthly sales/use tax ......... OO S

+

T T L T

+ +

Total monthly payment

Early Termination. You may have to pay a substantial charge if you end this lease early. The charge may be up to several
thousand dollars. The actual charge will depend on when the lease is terminated. The earlier you end the lease, the greater
this charge is likely to be.

Excessive Wear and Use. You may be charged for excessive wear based on our standards for normal use {and for mileage in excess
of miles per year at the rate of per mile].

Purchase Option at End of Lease Term. [You have an option to purchase the vehicle at the end of the lease term for $
[and a purchase option fee of $ 1.] [You do not have an option to purchase the vehicle at the end of the lease term.]

Other Important Terms. See your lease documents for additional information on early termination, purchase options and maintenance
responsibilities, warranties, late and default charges, insurance, and any security interest, if applicable.
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Appendix A-2 Model Closed-End or Net Vehicle Lease Disclosures Page 2 of 2

[The following provisions are the nonsegregated disclosures required under Regulation M.]

: e Description of Leased Property S
Year Make Model Body Style Vehicle ID #

Official Fees and Taxes. The total amount you will pay for official and license fees, registration, title, and taxes over the term of your lease, whether
included with your monthly payments or assessed otherwise: $

Insurance. The following types and amounts of insurance will be acquired in connection with this lease:

We (lessor) will provide the insurance coverage quoted above for a total premium cost of $
You (lessee) agree to provide insurance coverage in the amount and types indicated above.

Standards for Wear and Use. The following standards are applicable for determining unreasonable or excess wear and use of the leased vehicle:

Maintenance.
[You are responsible for the following maintenance and servicing of the leased vehicle:

[We are responsible for the following maintenance and servicing of the leased vehicle:

Warranties. The leased vehicle is subject to the following express warranties:

Early Termination and Default. (a) You may terminate this lease before the end of the lease term under the following conditions:

The charge for such early termination is:

(b) We may terminate this lease before the end of the lease term under the following conditions:

Upon such termination we shall be entitled to the following charge(s) for:

(c) To the extent these charges take into account the value of the vehicle at termination, if you disagree with the value we assign to the vehicle, you may obtain,
at your own expense, from an independent third party agreeable to both of us, a professional appraisal of the value of the leased vehicle
which could be realized at sale. The appraised value shall then be used as the actual value.

Security Interest. We reserve a security interest of the following type in the property listed below to secure performance of your obligations under this lease:

Late Payments. The charge for late payments is:

Option to Purchase Leased Property Prior to the End of the Lease. [You have an option to purchase the leased vehicle prior to the end of the term.
The price will be [$ /[the method of determining the price].] [You do not have an option to purchase the leased vehicle.]
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Appendix A-3 Model Fumiture Lease Disclosures

Federal Consumer Leasing Act Disclosures

Date
Lessor(s) Lessee(s)
Description of Leased Property
Ttem Color Stock # Mfg. Quantity
Amount Due at Lease Signing Monthly Payments Other Charges (ot part of | Total of Payments
or Delivery Your first monthly payment of § your monthly payment) %m&’ %‘;
First monthly payment $ isdueon __ ) , followed by Pickup fee $ the end of the lease)
Refundable security deposit $ payments of $ due on $
Delivery/Installation fee  $ the of each month. The total of your Total % $
£ monthly payments is §
Toral s
Purchase Option at End of Lease Term. [You have an option 1o purchase the leased property at the end of the lease term for $
{and a purchase option fee of 3 1.} [You do not have an option to purchase the leased property at the end of the lease term. ]
Other Important Terms, See your lease documents for additional information on early wermination, purchase options and maintenance
responsibilities, warranties, late and default charges, insurance, and any security interest, if applicable.

[The following provisions are the nonsegregated disclosures required under Regulation M.]

Official Fees and Taxes. The tota} amount you will pay for official fees, and taxes over the wrm of your lease, whether included with your monthly
payments or assessed otherwise: $

Insurance. The following types and amounts of insurance will be acquired in connection with this lease:

We (lessor) will provide the insurance coverage quoted above for a total premium cost of $
_ You {lessee} agree fo provide insurance coverage in the amount and types indicated above,

Standards for Wear and Use. The following standards are applicable for determining unreasonable or excess wear and use of the leased property:

[You are responsible for the following maintenance and servicing of the leased property:

[We are responsible for the following maintenance and servicing of the leased property:

‘Warranties. The leased property is subject to the following express warranties:

Early Termination and Default. (2) You may terminate this lease before the end of the Tease term under the following conditions:

The charge for such early termination is:

{b) We may terminate this lease before the end of the lease term under the following conditions:

Upon such termination we shall be entitled to the following charge(s) for:
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Appendix A-3 Model Furniture Lease Disclosures Page 2 of 2

Early Termination and Defanlt. (continued)
{c} To the extent these charges take into account the value of the leased property at rermination, if you disagree with the value we assign to the
property, you may obfain, al your own expense, from an independent third party agreeable to both of us, a professional appraisal of the
value of the property which could be realized at sale. The appraised value shall then be used a5 the actual value.

Security Interest. We reserve 2 security interest of the following type in the property listed below to secure performance of your obligations urder this lease:

Late Payments. The charge for late payments is:
Purchase Option Prior to the End of the Lease Term.

{You have an option to purchase the leased property prior to the end of the werm, The price will be [§ Vihe method of determining the pricel.]

{You do not have an option to purchase the leased property.]
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Appendix B to Part 1013—[Reserved]

Appendix C to Part 1013—Issuance of
Official Interpretations

Interpretations of this part issued by
officials of the Bureau provide the formal
protection afforded under section 130(f) of
the Act. Except in unusual circumstances,
interpretations will not be issued separately
but will be incorporated in an official
commentary to Regulation M (Supplement I
of this part), which will be amended
periodically. No official interpretations will
be issued approving a lessor’s forms,
statements, or calculation tools or methods.

Supplement I to Part 1013—Official
Interpretations

Introduction

1. Official status. The commentary in
Supplement I is the vehicle by which the
Bureau of Consumer Financial Protection
issues official interpretations of Regulation M
(12 CFR part 1013). Good faith compliance
with this commentary affords protection from
liability under section 130(f) of the Truth in
Lending Act (15 U.S.C. 1640(f)). Section
130(f) protects lessors from civil liability for
any act done or omitted in good faith in
conformity with any interpretation issued by
the Bureau.

2. Procedures for requesting
interpretations. Under Appendix C of
Regulation M, anyone may request an official
interpretation. Interpretations that are
adopted will be incorporated in this
commentary following publication in the
Federal Register. No official interpretations
are expected to be issued other than by
means of this commentary.

3. Comment designations. Each comment
in the commentary is identified by a number
and the regulatory section or paragraph that
it interprets. The comments are designated
with as much specificity as possible
according to the particular regulatory
provision addressed. For example, some of
the comments to § 1013.4(f) are further
divided by subparagraph, such as comment
4(f)(1)-1 and comment 4(f)(2)-1. In other
cases, comments have more general
application and are designated, for example,
as comment 4(a)-1. This introduction may be
cited as comments I-1 through I-4. An
appendix may be cited as comment
app. A-1.

4. Illustrations. Lists that appear in the
commentary may be exhaustive or
illustrative; the appropriate construction
should be clear from the context. Illustrative
lists are introduced by phrases such as
“including,” “such as,” “to illustrate,” and
“for example.”

Section 1013.1—Authority, Scope, Purpose,
and Enforcement

1. Foreign applicability. Regulation M
applies to all persons (including branches of
foreign banks or leasing companies located in
the United States) that offer consumer leases
to residents of any state (including foreign
nationals) as defined in § 1013.2(p), except
persons excluded from coverage of this part
by section 1029 of the Consumer Financial
Protection Act of 2010, Title X of the Dodd-

Frank Wall Street Reform and Consumer
Protection Act, Pub. L. 111-203, 124 Stat.
1376. The regulation does not apply to a
foreign branch of a U.S. bank or to a leasing
company leasing to a U.S. citizen residing or
visiting abroad or to a foreign national
abroad.

Section 1013.2—Definitions

2(b) Advertisement

1. Coverage. The term advertisement
includes messages inviting, offering, or
otherwise generally announcing to
prospective customers the availability of
consumer leases, whether in visual, oral,
print or electronic media. Examples include:

i. Messages in newspapers, magazines,
leaflets, catalogs, and fliers.

ii. Messages on radio, television, and
public address systems.

iii. Direct mail literature.

iv. Printed material on any interior or
exterior sign or display, in any window
display, in any point-of-transaction literature
or price tag that is delivered or made
available to a lessee or prospective lessee in
any manner whatsoever.

v. Telephone solicitations.

vi. Online messages, such as those on the
Internet.

2. Exclusions. The term does not apply to
the following:

i. Direct personal contacts, including
follow-up letters, cost estimates for
individual lessees, or oral or written
communications relating to the negotiation of
a specific transaction.

ii. Informational material distributed only
to businesses.

iii. Notices required by Federal or state
law, if the law mandates that specific
information be displayed and only the
mandated information is included in the
notice.

iv. News articles controlled by the news
medium.

v. Market research or educational materials
that do not solicit business.

3. Persons covered. See the commentary to
§1013.7(a).

2(d) Closed-End Lease

1. General. In closed-end leases, sometimes
referred to as “walk-away” leases, the lessee
is not responsible for the residual value of
the leased property at the end of the lease
term.

2(e) Consumer Lease

1. Primary purposes. A lessor must
determine in each case if the leased property
will be used primarily for personal, family,
or household purposes. If a question exists as
to the primary purpose for a lease, the fact
that a lessor gives disclosures is not
controlling on the question of whether the
transaction is covered. The primary purpose
of a lease is determined before or at
consummation and a lessor need not provide
Regulation M disclosures where there is a
subsequent change in the primary use.

2. Period of time. To be a consumer lease,
the initial term of the lease must be more
than four months. Thus, a lease of personal
property for four months, three months or on
a month-to-month or week-to-week basis

(even though the lease actually extends
beyond four months) is not a consumer lease
and is not subject to the disclosure
requirements of the regulation. However, a
lease that imposes a penalty for not
continuing the lease beyond four months is
considered to have a term of more than four
months. To illustrate:

i. A three-month lease extended on a
month-to-month basis and terminated after
one year is not subject to the regulation.

ii. A month-to-month lease with a penalty,
such as the forfeiture of a security deposit for
terminating before one year, is subject to the
regulation.

3. Total contractual obligation. The total
contractual obligation is not necessarily the
same as the total of payments disclosed
under § 1013.4(e). The total contractual
obligation includes nonrefundable amounts a
lessee is contractually obligated to pay to the
lessor, but excludes items such as:

i. Residual value amounts or purchase-
option prices;

ii. Amounts collected by the lessor but
paid to a third party, such as taxes, licenses,
and registration fees.

4. Credit sale. The regulation does not
cover a lease that meets the definition of a
credit sale in Regulation Z, 12 CFR
226.2(a)(16), which is defined, in part, as a
bailment or lease (unless terminable without
penalty at any time by the consumer) under
which the consumer:

i. Agrees to pay as compensation for use a
sum substantially equivalent to, or in excess
of, the total value of the property and
services involved; and

ii. Will become (or has the option to
become), for no additional consideration or
for nominal consideration, the owner of the
property upon compliance with the
agreement.

5. Agricultural purpose. Agricultural
purpose means a purpose related to the
production, harvest, exhibition, marketing,
transportation, processing, or manufacture of
agricultural products by a natural person
who cultivates, plants, propagates, or
nurtures those agricultural products,
including but not limited to the acquisition
of personal property and services used
primarily in farming. Agricultural products
include horticultural, viticultural, and dairy
products, livestock, wildlife, poultry, bees,
forest products, fish and shellfish, and any
products thereof, including processed and
manufactured products, and any and all
products raised or produced on farms and
any processed or manufactured products
thereof.

6. Organization or other entity. A consumer
lease does not include a lease made to an
organization such as a corporation or a
government agency or instrumentality. Such
a lease is not covered by the regulation even
if the leased property is used (by an
employee, for example) primarily for
personal, family or household purposes, or is
guaranteed by or subsequently assigned to a
natural person.

7. Leases of personal property incidental to
a service. The following leases of personal
property are deemed incidental to a service
and thus are not subject to the regulation:

i. Home entertainment systems requiring
the consumer to lease equipment that enables
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a television to receive the transmitted
programming.

ii. Security alarm systems requiring the
installation of leased equipment intended to
monitor unlawful entries into a home and in
some cases to provide fire protection.

iii. Propane gas service where the
consumer must lease a propane tank to
receive the service.

8. Safe deposit boxes. The lease of a safe
deposit box is not a consumer lease under
§1013.2(e).

9. Threshold amount. A consumer lease is
exempt from the requirements of this part if
the total contractual obligation exceeds the
threshold amount in effect at the time of
consummation. The threshold amount in
effect during a particular time period is the
amount stated below for that period. The
threshold amount is adjusted effective
January 1 of each year by any annual
percentage increase in the Consumer Price
Index for Urban Wage Earners and Clerical
Workers (CPI-W) that was in effect on the
preceding June 1. This comment will be
amended to provide the threshold amount for
the upcoming year after the annual
percentage change in the CPI-W that was in
effect on June 1 becomes available. Any
increase in the threshold amount will be
rounded to the nearest $100 increment. For
example, if the annual percentage increase in
the CPI-W would result in a $950 increase
in the threshold amount, the threshold
amount will be increased by $1,000.
However, if the annual percentage increase in
the CPI-W would result in a $949 increase
in the threshold amount, the threshold
amount will be increased by $900. If a
consumer lease is exempt from the
requirements of this part because the total
contractual obligation exceeds the threshold
amount in effect at the time of
consummation, the lease remains exempt
regardless of a subsequent increase in the
threshold amount.

i. Prior to July 21, 2011, the threshold
amount is $25,000.

ii. From July 21, 2011 through December
31, 2011, the threshold amount is $50,000.

2(g) Lessee

1. Guarantors. Guarantors are not lessees
for purposes of the regulation.

2(h) Lessor

1. Arranger of a lease. To “arrange” for the
lease of personal property means to provide
or offer to provide a lease that is or will be
extended by another person under a business
or other relationship pursuant to which the
person arranging the lease (a) receives or will
receive a fee, compensation, or other
consideration for the service or (b) has
knowledge of the lease terms and participates
in the preparation of the contract documents
required in connection with the lease. To
illustrate:

i. An entity that, pursuant to a business
relationship, completes the necessary lease
agreement before forwarding it for execution
to the leasing company (to whom the
obligation is payable on its face) is
“arranging” for the lease.

ii. An entity that, without receiving a fee
for the service, refers a customer to a leasing

company that will prepare all relevant
contract documents is not “arranging” for the
lease.

2. Consideration. The term “other
consideration” as used in comment 2(h)-1
refers to an actual payment corresponding to
a fee or similar compensation and not to
intangible benefits, such as the advantage of
increased business, which may flow from the
relationship between the parties.

3. Assignees. An assignee may be a lessor
for purposes of the regulation in
circumstances where the assignee has
substantial involvement in the lease
transaction. See cf. Ford Motor Credit Co. v.
Cenance, 452 U.S. 155 (1981) (held that an
assignee was a creditor for purposes of the
pre-1980 Truth in Lending Act and
Regulation Z because of its substantial
involvement in the credit transaction).

4. Multiple lessors. See the commentary to
§1013.3(c).

2(j) Organization

1. Coverage. The term “‘organization”
includes joint ventures and persons operating
under a business name.

2(1) Personal Property

1. Coverage. Whether property is personal
property depends on state or other applicable
law. For example, a mobile home or
houseboat may be considered personal
property in one state but real property in
another.

2(m) Realized Value

1. General. Realized value refers to either
the retail or wholesale value of the leased
property at early termination or at the end of
the lease term. It is not a required disclosure.
Realized value is relevant only to leases in
which the lessee’s liability at early
termination or at the end of the lease term
typically is based on the difference between
the residual value (or the adjusted lease
balance) of the leased property and its
realized value.

2. Options. Subject to the contract and to
state or other applicable law, the lessor may
calculate the realized value in determining
the lessee’s liability at the end of the lease
term or at early termination in one of the
three ways stated in § 1013.2(m). If the lessor
sells the property prior to making the
determination about liability, the price
received for the property (or the fair market
value) is the realized value. If the lessor does
not sell the property prior to making that
determination, the highest offer or the fair
market value is the realized value.

3. Determination of realized value.
Disposition charges are not subtracted in
determining the realized value but amounts
attributable to taxes may be subtracted.

4. Offers. In determining the highest offer
for disposition, the lessor may disregard
offers that an offeror has withdrawn or is
unable or unwilling to perform.

5. Lessor’s appraisal. See commentary to
§1013.4(1).

2(o) Security Interest and Security

1. Disclosable interests. For purposes of
disclosure, a security interest is an interest
taken by the lessor to secure performance of
the lessee’s obligation. For example, if a bank

that is not a lessor makes a loan to a leasing
company and takes assignments of consumer
leases generated by that company to secure
the loan, the bank’s security interest in the
lessor’s receivables is not a security interest
for purposes of this part.

2. General coverage. An interest the lessor
may have in leased property must be
disclosed only if it is considered a security
interest under state or other applicable law.
The term includes, but is not limited to,
security interests under the Uniform
Commercial Code; real property mortgages,
deeds of trust, and other consensual or
confessed liens whether or not recorded;
mechanic’s, materialman’s, artisan’s, and
other similar liens; vendor’s liens in both real
and personal property; liens on property
arising by operation of law; and any interest
in a lease when used to secure payment or
performance of an obligation.

3. Insurance exception. The lessor’s right
to insurance proceeds or unearned insurance
premiums is not a security interest for
purposes of this part.

Section 1013.3—General Disclosure
Requirements

3(a) General Requirements

1. Basis of disclosures. Disclosures must
reflect the terms of the legal obligation
between the parties. For example:

i. In a three-year lease with no penalty for
termination after a one-year minimum term,
disclosures are based on the full three-year
term of the lease. The one-year minimum
term is only relevant to the early termination
provisions of §§1013.4 (g)(1), (k) and (1).

2. Clear and conspicuous standard. The
clear and conspicuous standard requires that
disclosures be reasonably understandable.
For example, the disclosures must be
presented in a way that does not obscure the
relationship of the terms to each other;
Appendix A of this part contains model
forms that meet this standard. In addition,
although no minimum typesize is required,
the disclosures must be legible, whether
typewritten, handwritten, or printed by
computer.

3. Multipurpose disclosure forms. A lessor
may use a multipurpose disclosure form
provided the lessor is able to designate the
specific disclosures applicable to a given
transaction, consistent with the requirement
that disclosures be clearly and conspicuously
provided.

4. Number of transactions. Lessors have
flexibility in handling lease transactions that
may be viewed as multiple transactions. For
example:

i. When a lessor leases two items to the
same lessee on the same day, the lessor may
disclose the leases as either one or two lease
transactions.

ii. When a lessor sells insurance or other
incidental services in connection with a
lease, the lessor may disclose in one of two
ways: As a single lease transaction (in which
case Regulation M, not Regulation Z,
disclosures are required) or as a lease
transaction and a credit transaction.

iii. When a lessor includes an outstanding
lease or credit balance in a lease transaction,
the lessor may disclose the outstanding
balance as part of a single lease transaction
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(in which case Regulation M, not Regulation
Z, disclosures are required) or as a lease
transaction and a credit transaction.

3(a)(1) Form of Disclosures

1. Cross-references. Lessors may include in
the nonsegregated disclosures a cross-
reference to items in the segregated
disclosures rather than repeat those items. A
lessor may include in the segregated
disclosures numeric or alphabetic
designations as cross-references to related
information so long as such references do not
obscure or detract from the segregated
disclosures.

2. Identification of parties. While
disclosures must be made clearly and
conspicuously, lessors are not required to use
the word “lessor”” and ““lessee” to identify
the parties to the lease transaction.

3. Lessor’s address. The lessor must be
identified by name; an address (and
telephone number) may be provided.

4. Multiple lessors and lessees. In
transactions involving multiple lessors and
multiple lessees, a single lessor may make all
the disclosures to a single lessee as long as
the disclosure statement identifies all the
lessors and lessees.

5. Lessee’s signature. The regulation does
not require that the lessee sign the disclosure
statement, whether disclosures are separately
provided or are part of the lease contract.
Nevertheless, to provide evidence that
disclosures are given before a lessee becomes
obligated on the lease transaction, the lessor
may, for example, ask the lessee to sign the
disclosure statement or an acknowledgement
of receipt, may place disclosures that are
included in the lease documents above the
lessee’s signature, or include instructions
alerting a lessee to read the disclosures prior
to signing the lease.

3(a)(2) Segregation of Certain Disclosures

1. Location. The segregated disclosures
referred to in § 1013.3(a)(2) may be provided
on a separate document and the other
required disclosures may be provided in the
lease contract, so long as all disclosures are
given at the same time. Alternatively, all
disclosures may be provided in a separate
document or in the lease contract.

2. Additional information among
segregated disclosures. The disclosures
required to be segregated may contain only
the information required or permitted to be
included among the segregated disclosures.

3. Substantially similar. See commentary
to Appendix A of this part.

3(a)(3) Timing of Disclosures

1. Consummation. When a contractual
relationship is created between the lessor and
the lessee is a matter to be determined under
state or other applicable law.

3(b) Additional Information; Nonsegregated
Disclosures

1. State law disclosures. A lessor may
include in the nonsegregated disclosures any
state law disclosures that are not inconsistent
with the Act and regulation under §1013.9
as long as, in accordance with the standard
set forth in § 1013.3(b) for additional
information, the state law disclosures are not
used or placed to mislead or confuse or

detract from any disclosure required by the
regulation.

3(c) Multiple Lessors or Lessees

1. Multiple lessors. If a single lessor
provides disclosures to a lessee on behalf of
several lessors, all disclosures for the
transaction must be given, even if the lessor
making the disclosures would not otherwise
have been obligated to make a particular
disclosure.

3(d) Use of Estimates

1. Time of estimated disclosure. The lessor
may, after making a reasonable effort to
obtain information, use estimates to make
disclosures if necessary information is
unknown or unavailable at the time the
disclosures are made.

2. Basis of estimates. Estimates must be
made on the basis of the best information
reasonably available at the time disclosures
are made. The “‘reasonably available”
standard requires that the lessor, acting in
good faith, exercise due diligence in
obtaining information. The lessor may rely
on the representations of other parties. For
example, the lessor might look to the
consumer to determine the purpose for
which leased property will be used, to
insurance companies for the cost of
insurance, or to an automobile manufacturer
or dealer for the date of delivery. See
commentary to § 1013.4(n) for estimating
official fees and taxes.

3. Residual value of leased property at
termination. In an open-end lease where the
lessee’s liability at the end of the lease term
is based on the residual value of the leased
property as determined at consummation, the
estimate of the residual value must be
reasonable and based on the best information
reasonably available to the lessor (see
§1013.4(m)). A lessor should generally use
an accepted trade publication listing
estimated current or future market prices for
the leased property unless other information
or a reasonable belief based on its experience
provides the better information. For example:

i. An automobile lessor offering a three-
year open-end lease assigns a wholesale
value to the vehicle at the end of the lease
term. The lessor may disclose as an estimate
a wholesale value derived from a generally
accepted trade publication listing current
wholesale values.

ii. Same facts as above, except that the
lessor discloses an estimated value derived
by adjusting the residual value quoted in the
trade publication because, in its experience,
the trade publication values either understate
or overstate the prices actually received in
local used vehicle markets. The lessor may
adjust estimated values quoted in trade
publications if the lessor reasonably believes
based on its experience that the values are
understated or overstated.

4. Retail or wholesale value. The lessor
may choose either a retail or a wholesale
value in estimating the value of leased
property at termination of an open-end lease
provided the choice is consistent with the
lessor’s general practice when determining
the value of the property at the end of the
lease term. The lessor should indicate
whether the value disclosed is a retail or
wholesale value.

5. Labeling estimates. Generally, only the
disclosure for which the exact information is
unknown is labeled as an estimate.
Nevertheless, when several disclosures are
affected because of the unknown
information, the lessor has the option of
labeling as an estimate every affected
disclosure or only the disclosure primarily
affected.

3(e) Effect of Subsequent Occurrence

1. Subsequent occurrences. Examples of
subsequent occurrences include:

i. An agreement between the lessee and
lessor to change from a monthly to a weekly
payment schedule.

ii. An increase in official fees or taxes.

iii. An increase in insurance premiums or
coverage caused by a change in the law.

iv. Late delivery of an automobile caused
by a strike.

2. Redisclosure. When a disclosure
becomes inaccurate because of a subsequent
occurrence, the lessor need not make new
disclosures unless new disclosures are
required under § 1013.5.

3. Lessee’s failure to perform. The lessor
does not violate the regulation if a previously
given disclosure becomes inaccurate when a
lessee fails to perform obligations under the
contract and a lessor takes actions that are
necessary and proper in such circumstances
to protect its interest. For example, the
addition of insurance or a security interest by
the lessor because the lessee has not
performed obligations contracted for in the
lease is not a violation of the regulation.

Section 1013.4—Content of Disclosures
4(a) Description of Property

1. Placement of description. Although the
description of leased property may not be
included among the segregated disclosures, a
lessor may choose to place the description
directly above the segregated disclosures.

4(b) Amount Due at Lease Signing or Delivery

1. Consummation. See commentary to
§1013.3(a)(3).

2. Capitalized cost reduction. A capitalized
cost reduction is a payment in the nature of
a downpayment on the leased property that
reduces the amount to be capitalized over the
term of the lease. This amount does not
include any amounts included in a periodic
payment paid at lease signing or delivery.

3. “Negative” equity trade-in allowance. If
an amount owed on a prior lease or credit
balance exceeds the agreed upon value of a
trade-in, the difference is not reflected as a
negative trade-in allowance under
§1013.4(b). The lessor may disclose the
trade-in allowance as zero or not applicable,
or may leave a blank line.

4. Rebates. Only rebates applied toward an
amount due at lease signing or delivery are
required to be disclosed under § 1013.4(b).

5. Balance sheet approach. In motor
vehicle leases, the total for the column
labeled ‘““total amount due at lease signing or
delivery” must equal the total for the column
labeled “how the amount due at lease signing
or delivery will be paid.”

6. Amounts to be paid in cash. The term
cash is intended to include payments by
check or other payment methods in addition
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to currency; however, a lessor may add a line
item under the column “how the amount due
at lease signing or delivery will be paid” for
non-currency payments such as credit cards.

4(c) Payment Schedule and Total Amount of
Periodic Payments

1. Periodic payments. The phrase “number,
amount, and due dates or periods of
payments” requires the disclosure of all
payments that are made at regular or irregular
intervals and generally derived from rent,
capitalized or amortized amounts such as
depreciation, and other amounts that are
collected by the lessor at the same interval(s),
including, for example, taxes, maintenance,
and insurance charges. Other periodic
payments may, but need not, be disclosed
under §1013.4(c).

4(d) Other Charges

1. Coverage. Section 1013.4(d) requires the
disclosure of charges that are anticipated by
the parties incident to the normal operation
of the lease agreement. If a lessor is unsure
whether a particular fee is an “other charge,”
the lessor may disclose the fee as such
without violating § 1013.4(d) or the
segregation rule under § 1013.3(a)(2).

2. Excluded charges. This section does not
require disclosure of charges that are
imposed when the lessee terminates early,
fails to abide by, or modifies the terms of the
existing lease agreement, such as charges for:

i. Late payment.

ii. Default.

iii. Early termination.

iv. Deferral of payments.

v. Extension of the lease.

3. Third-party fees and charges. Third-
party fees or charges collected by the lessor
on behalf of third parties, such as taxes, are
not disclosed under § 1013.4(d).

4. Relationship to other provisions. The
other charges mentioned in this paragraph
are charges that are not required to be
disclosed under some other provision of
§1013.4. To illustrate:

i. The price of a mechanical breakdown
protection (MBP) contract is sometimes
disclosed as an “‘other charge.” Nevertheless,
the price of MBP is sometimes reflected in
the periodic payment disclosure under
§1013.4(c) or in states where MBP is
regarded as insurance, the cost is be
disclosed in accordance with §1013.4(o).

5. Lessee’s liabilities at the end of the lease
term. Liabilities that the lessor imposes upon
the lessee at the end of the scheduled lease
term and that must be disclosed under
§1013.4(d) include disposition and ““pick-
up” charges.

6. Optional ““disposition” charges.
Disposition and similar charges that are
anticipated by the parties as an incident to
the normal operation of the lease agreement
must be disclosed under § 1013.4(d). If,
under a lease agreement, a lessee may return
leased property to various locations, and the
lessor charges a disposition fee depending
upon the location chosen, under § 1013.4(d),
the lessor must disclose the highest amount
charged. In such circumstances, the lessor
may also include a brief explanation of the
fee structure in the segregated disclosure. For
example, if no fee or a lower fee is imposed

for returning a leased vehicle to the
originating dealer as opposed to another
location, that fact may be disclosed. By
contrast, if the terms of the lease treat the
return of the leased property to a location
outside the lessor’s service area as a default,
the fee imposed is not disclosed as an “‘other
charge,” although it may be required to be
disclosed under § 1013.4(q).

4(e) Total of Payments

1. Open-end lease. The additional
statement is required under § 1013.4(e) for
open-end leases because, with some
limitations, a lessee is liable at the end of the
lease term for the difference between the
residual and realized values of the leased

property.
4(f) Payment Calculation

1. Motor vehicle lease. Whether leased
property is a motor vehicle is determined by
state or other applicable law.

2. Multiple items. If a lease transaction
involves multiple items of leased property,
one of which is not a motor vehicle under
state law, at their option, lessors may include
all items in the disclosures required under
§1013.4(f). See comment 3(a)—4 regarding
disclosure of multiple transactions.

4(f)(1) Gross Capitalized Cost

1. Agreed upon value of the vehicle. The
agreed upon value of a motor vehicle
includes the amount of capitalized items
such as charges for vehicle accessories and
options, and delivery or destination charges.
The lessor may also include taxes and fees
for title, licenses, and registration that are
capitalized. Charges for service or
maintenance contracts, insurance products,
guaranteed automobile protection, or an
outstanding balance on a prior lease or credit
transaction are not included in the agreed
upon value.

2. Itemization of the gross capitalized cost.
The lessor may choose to provide the
itemization of the gross capitalized cost only
on request or may provide the itemization as
a matter of course. In the latter case, the
lessor need not provide a statement of the
lessee’s option to receive an itemization. The
gross capitalized cost must be itemized by
type and amount. The lessor may include in
the itemization an identification of the items
and amounts of some or all of the items
contained in the agreed upon value of the
vehicle. The itemization must be provided at
the same time as the other disclosures
required by § 1013.4, but it may not be
included among the segregated disclosures.

4(f)(7) Total of Base Periodic Payments

1. Accuracy of disclosure. If the periodic
payment calculation under § 1013.4(f) has
been calculated correctly, the amount
disclosed under § 1013.4(f)(7)—the total of
base periodic payments—is correct for
disclosure purposes even if that amount
differs from the base periodic payment
disclosed under § 1013.4(f)(9) multiplied by
the number of lease payments disclosed
under §1013.4(f)(8), when the difference is
due to rounding.

4(f)(8) Lease Payments

1. Lease Term. The lease term may be
disclosed among the segregated disclosures.

4(g) Early Termination

4(g)(1) Conditions and Disclosure of Charges

1. Reasonableness of charges. See the
commentary to § 1013.4(q).

2. Description of the method. Section
1013.4(g)(1) requires a full description of the
method of determining an early termination
charge. The lessor should attempt to provide
consumers with clear and understandable
descriptions of its early termination charges.
Descriptions that are full, accurate, and not
intended to be misleading will comply with
§1013.4(g)(1), even if the descriptions are
complex. In providing a full description of an
early termination method, a lessor may use
the name of a generally accepted method of
computing the unamortized cost portion (also
known as the “adjusted lease balance”) of its
early termination charges. For example, a
lessor may state that the “constant yield”
method will be utilized in obtaining the
adjusted lease balance, but must specify how
that figure, and any other term or figure, is
used in computing the total early termination
charge imposed upon the consumer.
Additionally, if a lessor refers to a named
method in this manner, the lessor must
provide a written explanation of that method
if requested by the consumer. The lessor has
the option of providing the explanation as a
matter of course in the lease documents or on
a separate document.

3. Timing of written explanation of a
named method. While a lessor may provide
an address or telephone number for the
consumer to request a written explanation of
the named method used to calculate the
adjusted leased balance, if at consummation
a consumer requests such an explanation, the
lessor must provide a written explanation at
that time. If a consumer requests an
explanation after consummation, the lessor
must provide a written explanation within a
reasonable time after the request is made.

4. Default. When default is a condition for
early termination of a lease, default charges
must be disclosed under § 1013.4(g)(1). See
the commentary to § 1013.4(q).

5. Lessee’s liability at early termination.
When the lessee is liable for the difference
between the unamortized cost and the
realized value at early termination, the
method of determining the amount of the
difference must be disclosed under
§1013.4(g)(1).

4(h) Maintenance Responsibilities

1. Standards for wear and use. No
disclosure is required if a lessor does not set
standards or impose charges for wear and use
(such as excess mileage).

4(i) Purchase Option

1. Mandatory disclosure of no purchase
option. Generally the lessor need only make
the specific required disclosures that apply to
a transaction. In the case of a purchase option
disclosure, however, a lessor must disclose
affirmatively that the lessee has no option to
purchase the leased property if the purchase
option is inapplicable.
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2. Existence of purchase option. Whether a
purchase option exists under the lease is
determined by state or other applicable law.
The lessee’s right to submit a bid to purchase
property at termination of the lease is not an
option to purchase under § 1013.4(i) if the
lessor is not required to accept the lessee’s
bid and the lessee does not receive
preferential treatment.

3. Purchase-option fee. A purchase-option
fee is disclosed under § 1013.4(i), not
§1013.4(d). The fee may be separately
itemized or disclosed as part of the purchase-
option price.

4. Official fees and taxes. Official fees such
as those for taxes, licenses, and registration
charged in connection with the exercise of a
purchase option may be disclosed under
§ 1013.4(i) as part of the purchase-option
price (with or without a reference to their
inclusion in that price) or may be separately
disclosed and itemized by category.
Alternatively, a lessor may provide a
statement indicating that the purchase-option
price does not include fees for tags, taxes,
and registration.

5. Purchase-option price. Lessors must
disclose the purchase-option price as a sum
certain or as a sum certain to be determined
at a future date by reference to a readily
available independent source. The reference
should provide sufficient information so that
the lessee will be able to determine the actual
price when the option becomes available.
Statements of a purchase price as the
“negotiated price” or the “fair market value”
do not comply with the requirements of
§1013.4(i).

4(j) Statement Referencing Nonsegregated
Disclosures

1. Content. A lessor may delete
inapplicable items from the disclosure. For
example, if a lease contract does not include
a security interest, the reference to a security
interest may be omitted.

4(1) Right of Appraisal

1. Disclosure inapplicable. The lessee does
not have the right to an independent
appraisal merely because the lessee is liable
at the end of the lease term or at early
termination for unreasonable wear or use.
Thus, the disclosure under §1013.4(1) does
not apply. For example:

i. The automobile lessor might expect a
lessee to return an undented car with four
good tires at the end of the lease term. Even
though it may hold the lessee liable for the
difference between a dented car with bald
tires and the value of a car in reasonably
good repair, the disclosure under §1013.4(1)
is not required.

2. Lessor’s appraisal. If the lessor obtains
an appraisal of the leased property to
determine its realized value, that appraisal
does not suffice for purposes of section
183(c) of the Act; the lessor must disclose the
lessee’s right to an independent appraisal
under §1013.4(1).

3. Retail or wholesale. In providing the
disclosures in § 1013.4(1), a lessor must
indicate whether the wholesale or retail
appraisal value will be used.

4. Time restriction on appraisal. The
regulation does not specify a time period in

which the lessee must exercise the appraisal
right. The lessor may require a lessee to
obtain the appraisal within a reasonable time
after termination of the lease.

4(m) Liability at End of Lease Term Based on
Residual Value

1. Open-end leases. Section 1013.4(m)
applies only to open-end leases.

2. Lessor’s payment of attorney’s fees.
Section 183(a) of the Act requires that the
lessor pay the lessee’s attorney’s fees in all
actions under § 1013.4(m), whether
successful or not.

4(m)(1) Rent and Other Charges

1. General. This disclosure is intended to
represent the cost of financing an open-end
lease based on charges and fees that the
lessor requires the lessee to pay. Examples of
disclosable charges, in addition to the rent
charge, include acquisition, disposition, or
assignment fees. Charges imposed by a third
party whose services are not required by the
lessor (such as official fees and voluntary
insurance) are not included in the
§1013.4(m)(1) disclosure.

4(m)(2) Excess Liability

1. Coverage. The disclosure limiting the
lessee’s liability for the value of the leased
property does not apply in the case of early
termination.

2. Leases with a minimum term. If a lease
has an alternative minimum term, the
disclosures governing the liability limitation
are not applicable for the minimum term.

3. Charges not subject to rebuttable
presumption. The limitation on liability
applies only to liability at the end of the lease
term that is based on the difference between
the residual value of the leased property and
its realized value. The regulation does not
preclude a lessor from recovering other
charges from the lessee at the end of the lease
term. Examples of such charges include:

i. Disposition charges.

ii. Excess mileage charges.

iii. Late payment and default charges.

iv. In simple-interest accounting leases,
amount by which the unamortized cost
exceeds the residual value because the lessee
has not made timely payments.

4(n) Fees and Taxes

1. Treatment of certain taxes. Taxes paid
in connection with the lease are generally
disclosed under § 1013.4(n), but there are
exceptions. To illustrate:

i. Taxes paid by lease signing or delivery
are disclosed under §1013.4(b) and
§1013.4(n).

ii. Taxes that are part of the scheduled
payments are reflected in the disclosure
under §1013.4(c), (f), and (n).

iii. A tax payable by the lessor that is
passed on to the consumer and is reflected
in the lease documentation must be disclosed
under § 1013.4(n). A tax payable by the lessor
and absorbed as a cost of doing business need
not be disclosed.

iv. Taxes charged in connection with the
exercise of a purchase option are disclosed
under §1013.4(i), not § 1013.4(n).

2. Estimates. In disclosing the total amount
of fees and taxes under § 1013.4(n), lessors
may need to base the disclosure on estimated

tax rates or amounts and are afforded great
flexibility in doing so. Where a rate is
applied to the future value of leased
property, lessors have flexibility in
estimating that value, including, but not
limited to, using the mathematical average of
the agreed upon value and the residual value
or published valuation guides; or a lessor
could prepare estimates using the agreed
upon value and disclose a reasonable
estimate of the total fees and taxes. Lessors
may include a statement that the actual total
of fees and taxes may be higher or lower
depending on the tax rates in effect or the
value of the leased property at the time a fee
or tax is assessed.

4(o) Insurance

1. Coverage. If insurance is obtained
through the lessor, information on the type
and amount of insurance coverage (whether
voluntary or required) as well as the cost,
must be disclosed.

2. Lessor’s insurance. Insurance purchased
by the lessor primarily for its own benefit,
and absorbed as a business expense and not
separately charged to the lessee, need not be
disclosed under § 1013.4(0) even if it
provides an incidental benefit to the lessee.

3. Mechanical breakdown protection and
other products. Whether products purchased
in conjunction with a lease, such as
mechanical breakdown protection (MBP) or
guaranteed automobile protection (GAP),
should be treated as insurance is determined
by state or other applicable law. In states that
do not treat MBP or GAP as insurance,

§ 1013.4(0) disclosures are not required. In
such cases the lessor may, however, disclose
this information in accordance with the
additional information provision in
§1013.3(b). For MBP insurance contracts not
capped by a dollar amount, lessors may
describe coverage by referring to a limitation
by mileage or time period, for example, by
indicating that the mechanical breakdown
contract insures parts of the automobile for
up to 100,000 miles.

4(p) Warranties or Guarantees

1. Brief identification. The statement
identifying warranties may be brief and need
not describe or list all warranties applicable
to specific parts such as for air conditioning,
radio, or tires in an automobile. For example,
manufacturer’s warranties may be identified
simply by a reference to the standard
manufacturer’s warranty. If a lessor provides
a comprehensive list of warranties that may
not all apply, to comply with § 1013.4(p) the
lessor must indicate which warranties apply
or, alternatively, which warranties do not
apply.

2. Warranty disclaimers. Although a
disclaimer of warranties is not required by
the regulation, the lessor may give a
disclaimer as additional information in
accordance with §1013.3(b).

3. State law. Whether an express warranty
or guaranty exists is determined by state or
other law.

4(q) Penalties and Other Charges for
Delinquency

1. Collection costs. The automatic
imposition of collection costs or attorney fees
upon default must be disclosed under
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§1013.4(q). Collection costs or attorney fees
that are not imposed automatically, but are
contingent upon expenditures in conjunction
with a collection proceeding or upon the
employment of an attorney to effect
collection, need not be disclosed.

2. Charges for early termination. When
default is a condition for early termination of
a lease, default charges must also be
disclosed under § 1013.4(g)(1). The
§1013.4(q) and (g)(1) disclosures may, but
need not, be combined. Examples of
combined disclosures are provided in the
model lease disclosure forms in Appendix A.

3. Simple-interest leases. In a simple-
interest accounting lease, the additional rent
charge that accrues on the lease balance
when a periodic payment is made after the
due date does not constitute a penalty or
other charge for late payment. Similarly,
continued accrual of the rent charge after
termination of the lease because the lessee
fails to return the leased property does not
constitute a default charge. But in either case,
if the additional charge accrues at a rate
higher than the normal rent charge, the lessor
must disclose the amount of or the method
of determining the additional charge under
§1013.4(q).

4. Extension charges. Extension charges
that exceed the rent charge in a simple-
interest accounting lease or that are added
separately are disclosed under § 1013.4(q).

5. Reasonableness of charges. Pursuant to
section 183(b) of the Act, penalties or other
charges for delinquency, default, or early
termination may be specified in the lease but
only in an amount that is reasonable in light
of the anticipated or actual harm caused by
the delinquency, default, or early
termination, the difficulties of proof of loss,
and the inconvenience or nonfeasibility of
otherwise obtaining an adequate remedy.

4(r) Security Interest

1. Disclosable security interests. See
§1013.2(0) and accompanying commentary
to determine what security interests must be
disclosed.

4(s) Limitations on Rate Information

1. Segregated disclosures. A lease rate may
not be included among the segregated
disclosures referenced in §1013.3(a)(2).

Section 1013.5—Renegotiations, Extensions,
and Assumptions

1. Coverage. Section 1013.5 applies only to
existing leases that are covered by the
regulation. It does not apply to the
renegotiation or extension of leases with an
initial term of four months or less, because
such leases are not covered by the definition
of consumer lease in § 1013.2(e). Whether
and when a lease is satisfied and replaced by
a new lease is determined by state or other
applicable law.

5(a) Renegotiation

1. Basis of disclosures. Lessors have
flexibility in making disclosures so long as
they reflect the legal obligation under the
renegotiated lease. For example, assume that
a 24-month lease is replaced by a 36-month
lease. The initial lease began on January 1,
1998, and was renegotiated and replaced on

July 1, 1998, so that the new lease term ends
on January 1, 2001.

i. If the renegotiated lease covers the 36-
month period beginning January 1, 1998, the
new disclosures would reflect all payments
made by the lessee on the initial lease and
all payments on the renegotiated lease. In
this example, since the renegotiated lease
covers a 36-month period beginning January
1, 1998, the disclosures must reflect
payments made since that date. On the model
form, the “total of base periodic payments”
disclosed under § 1013.4(f)(7) should reflect
periodic payments to be made over the entire
36-month term. Payments received since
January 1, 1998, are added as a new line item
disclosed as “total of payments received”
and are subtracted from the “total of base
periodic payments” in calculating a new item
disclosed as the ““total of base periodic
payments remaining.”” For example, if 6
monthly payments of $300 were received
since January 1, 1998, the disclosure form
should include a “‘total of base periodic
payments” line from which $1,800 is
subtracted to arrive at the “total of base
periodic payments remaining.” The
remainder of the disclosures would not
change.

ii. If the renegotiated lease covers only the
remaining 30 months, from July 1, 1998, to
January 1, 2001, the disclosures would reflect
only the charges incurred in connection with
the renegotiation and the payments for the
remaining period.

5(b) Extension

1. Time of extension disclosures. If a
consumer lease is extended for a specified
term greater than six months, new
disclosures are required at the time the
extension is agreed upon. If the lease is
extended on a month-to-month basis and the
cumulative extensions exceed six months,
new disclosures are required at the
commencement of the seventh month and at
the commencement of each seventh month
thereafter for as long as the extensions
continue. If a consumer lease is extended for
terms of varying durations, one of which will
exceed six months beyond the originally
scheduled termination date of the lease, new
disclosures are required at the
commencement of the term that will exceed
six months beyond the originally scheduled
termination date.

2. Content of disclosures for month-to-
month extensions. The disclosures for a lease
extended on a month-to-month basis for more
than six months should reflect the month-to-
month nature of the transaction.

3. Basis of disclosures. The disclosures
should be based on the extension period,
including any upfront costs paid in
connection with the extension. For example,
assume that initially a lease ends on March
1, 1999. In January 1999, agreement is
reached to extend the lease until October 1,
1999. The disclosure would include any
extension fee paid in January and the
periodic payments for the seven-month
extension period beginning in March.

Section 1013.6—[Reserved]
Section 1013.7—Advertising

7(a) General Rule

1. Persons covered. All “persons” must
comply with the advertising provisions in
this section, not just those that meet the
definition of a lessor in §1013.2(h). Thus,
automobile dealers (to the extent they are not
excluded from the Bureau’s rulemaking
authority by section 1029 of the Dodd-Frank
Act), merchants, and others who are not
themselves lessors must comply with the
advertising provisions of the regulation if
they advertise consumer lease transactions.
Pursuant to section 184(b) of the Act,
however, owners and personnel of the media
in which an advertisement appears or
through which it is disseminated are not
subject to civil liability for violations under
section 185(b) of the Act.

2. “Usually and customarily.”” Section
1013.7(a) does not prohibit the advertising of
a single item or the promotion of a new
leasing program, but prohibits the advertising
of terms that are not and will not be
available. Thus, an advertisement may state
terms that will be offered for only a limited
period or terms that will become available at
a future date.

3. Total contractual obligation of
advertised lease. Section 1013.7 applies to
advertisements for consumer leases, as
defined in §1013.2(e). Under §1013.2(e), a
consumer lease is exempt from the
requirements of this part if the total
contractual obligation exceeds the threshold
amount in effect at the time of
consummation. See comment 2(e)-9.
Accordingly, § 1013.7 does not apply to an
advertisement for a specific consumer lease
if the total contractual obligation for that
lease exceeds the threshold amount in effect
when the advertisement is made. If a lessor
promotes multiple consumer leases in a
single advertisement, the entire
advertisement must comply with §1013.7
unless all of the advertised leases are exempt
under § 1013.2(e). For example:

i. Assume that, in an advertisement, a
lessor states that certain terms apply to a
consumer lease for a specific automobile. The
total contractual obligation of the advertised
lease exceeds the threshold amount in effect
when the advertisement is made. Although
the advertisement does not refer to any other
lease, some or all of the advertised terms for
the exempt lease also apply to other leases
offered by the lessor with total contractual
obligations that do not exceed the applicable
threshold amount. The advertisement is not
required to comply with § 1013.7 because it
refers only to an exempt lease.

ii. Assume that, in an advertisement, a
lessor states certain terms (such as the
amount due at lease signing) that will apply
to consumer leases for automobiles of a
particular brand. However, the advertisement
does not refer to a specific lease. The total
contractual obligations of the leases for some
of the automobiles will exceed the threshold
amount in effect when the advertisement is
made, but the total contractual obligations of
the leases for other automobiles will not
exceed the threshold. The entire
advertisement must comply with §1013.7
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because it refers to terms for consumer leases
that are not exempt.

iii. Assume that, in a single advertisement,
a lessor states that certain terms apply to
consumer leases for two different
automobiles. The total contractual obligation
of the lease for the first automobile exceeds
the threshold amount in effect when the
advertisement is made, but the total
contractual obligation of the lease for the
second automobile does not exceed the
threshold. The entire advertisement must
comply with § 1013.7 because it refers to a
consumer lease that is not exempt.

7(b) Clear and Conspicuous Standard

1. Standard. The disclosures in an
advertisement in any media must be
reasonably understandable. For example,
very fine print in a television advertisement
or detailed and very rapidly stated
information in a radio advertisement does
not meet the clear and conspicuous standard
if consumers cannot see and read or hear,
and cannot comprehend, the information
required to be disclosed.

7(b)(1) Amount Due at Lease Signing or
Delivery

1. Itemization not required. Only a total of
amounts due at lease signing or delivery is
required to be disclosed, not an itemization
of its component parts. Such an itemization
is provided in any transaction-specific
disclosures provided under § 1013.4.

2. Prominence rule. Except for a periodic
payment, oral or written references to
components of the total due at lease signing
or delivery (for example, a reference to a
capitalized cost reduction, where permitted)
may not be more prominent than the
disclosure of the total amount due at lease
signing or delivery.

7(b)(2) Advertisement of a Lease Rate

1. Location of statement. The notice
required to accompany a percentage rate
stated in an advertisement must be placed in
close proximity to the rate without any other
intervening language or symbols. For
example, a lessor may not place an asterisk
next to the rate and place the notice
elsewhere in the advertisement. In addition,
with the exception of the notice required by
§1013.4(s), the rate cannot be more
prominent than any other § 1013.4 disclosure
stated in the advertisement.

7(c) Catalogs or Other Multi-Page
Advertisements; Electronic Advertisements

1. General rule. The multiple-page
advertisements referred to in § 1013.7(c) are
advertisements consisting of a series of
numbered pages—for example, a supplement
to a newspaper. A mailing comprising several
separate flyers or pieces of promotional
material in a single envelope is not a single
multiple-page advertisement.

2. Cross references. A catalog or other
multiple-page advertisement or an electronic
advertisement (such as an advertisement
appearing on an internet Web site) is a single
advertisement (requiring only one set of lease
disclosures) if it contains a table, chart, or
schedule with the disclosures required under
§1013.7(d)(2)(i) through (v). If one of the
triggering terms listed in §1013.7(d)(1)

appears in a catalog, or in a multiple-page or
electronic advertisement, it must clearly
direct the consumer to the page or location
where the table, chart, or schedule begins.
For example, in an electronic advertisement,
a term triggering additional disclosures may
be accompanied by a link that directly
connects the consumer to the additional
information.

7(d)(1) Triggering Terms

1. Typical example. When any triggering
term appears in a lease advertisement, the
additional terms enumerated in
§1013.7(d)(2)(i) through (v) must also appear.
In a multi-lease advertisement, an example of
one or more typical leases with a statement
of all the terms applicable to each may be
used. The examples must be labeled as such
and must reflect representative lease terms
that are made available by the lessor to
consumers.

7(d)(2) Additional Terms

1. Third-party fees that vary by state or
locality. The disclosure of a periodic
payment or total amount due at lease signing
or delivery may:

i. Exclude third-party fees, such as taxes,
licenses, and registration fees and disclose
that fact; or

ii. Provide a periodic payment or total that
includes third-party fees based on a
particular state or locality as long as that fact
and the fact that fees may vary by state or
locality are disclosed.

7(e) Alternative Disclosures—Merchandise
Tags

1. Multiple-item leases. Multiple-item
leases that utilize merchandise tags requiring
additional disclosures may use the alternate
disclosure rule.

7(f) Alternative Disclosures—Television or
Radio Advertisements

7(f)(1) Toll-Free Number or Print
Advertisement

1. Publication in general circulation. A
reference to a written advertisement
appearing in a newspaper circulated
nationally, for example, USA Today or the
Wall Street Journal, may satisfy the general
circulation requirement in § 1013.7(f)(1)(ii).

2. Toll-free number, local or collect calls.
In complying with the disclosure
requirements of § 1013.7(f)(1)(i), a lessor
must provide a toll-free number for nonlocal
calls made from an area code other than the
one used in the lessor’s dialing area.
Alternatively, a lessor may provide any
telephone number that allows a consumer to
reverse the phone charges when calling for
information.

3. Multi-purpose number. When an
advertised toll-free number responds with a
recording, lease disclosures must be provided
early in the sequence to ensure that the
consumer receives the required disclosures.
For example, in providing several dialing
options—such as providing directions to the
lessor’s place of business—the option
allowing the consumer to request lease
disclosures should be provided early in the
telephone message to ensure that the option
to request disclosures is not obscured by
other information.

4. Statement accompanying toll free
number. Language must accompany a
telephone and television number indicating
that disclosures are available by calling the
toll-free number, such as “call 1-(800) 000—
0000 for details about costs and terms.”

Section 1013.8—Record Retention

1. Manner of retaining evidence. A lessor
must retain evidence of having performed
required actions and of having made required
disclosures. Such records may be retained in
paper form, on microfilm, microfiche, or
computer, or by any other method designed
to reproduce records accurately. The lessor
need retain only enough information to
reconstruct the required disclosures or other
records.

Section 1013.9—Relation to State Laws

1. Exemptions granted. The Bureau
recognizes exemptions granted by the Board
of Governors of the Federal Reserve System
prior to July 21, 2011, until and unless the
Bureau makes and publishes any contrary
determination. Effective October 1, 1982, the
Board of Governors of the Federal Reserve
System granted the following exemptions
from portions of the Consumer Leasing Act:

i. Maine. Lease transactions subject to the
Maine Consumer Credit Code and its
implementing regulations are exempt from
Chapters 2, 4, and 5 of the Federal act. (The
exemption does not apply to transactions in
which a federally chartered institution is a
lessor.)

ii. Oklahoma. Lease transactions subject to
the Oklahoma Consumer Credit Code are
exempt from Chapters 2 and 5 of the Federal
act. (The exemption does not apply to
sections 132 through 135 of the Federal act,
nor does it apply to transactions in which a
federally chartered institution is a lessor.)

Appendix A—Model Forms

1. Permissible changes. Although use of the
model forms is not required, lessors using
them properly will be deemed to be in
compliance with the regulation. Generally,
lessors may make certain changes in the
format or content of the forms and may delete
any disclosures that are inapplicable to a
transaction without losing the Act’s
protection from liability. For example, the
model form based on monthly periodic
payments may be modified for single-
payment lease transactions or for quarterly or
other regular or irregular periodic payments.
The model form may also be modified to
reflect that a transaction is an extension. The
content, format, and headings for the
segregated disclosures must be substantially
similar to those contained in the model
forms; therefore, any changes should be
minimal. The changes to the model forms
should not be so extensive as to affect the
substance and the clarity of the disclosures.

2. Examples of acceptable changes.

i. Using the first person, instead of the
second person, in referring to the lessee.

ii. Using “lessee,” “lessor,” or names
instead of pronouns.

iii. Rearranging the sequence of the
nonsegregated disclosures.

iv. Incorporating certain state ‘“plain
English” requirements.
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v. Deleting or blocking out inapplicable
disclosures, filling in “N/A” (not applicable)
or “0,” crossing out, leaving blanks, checking
a box for applicable items, or circling
applicable items (this should facilitate use of
multipurpose standard forms).

vi. Adding language or symbols to indicate
estimates.

vii. Adding numeric or alphabetic
designations.

viii. Rearranging the disclosures into
vertical columns, except for § 1013.4(b)
through (e) disclosures.

ix. Using icons and other graphics.

3. Model closed-end or net vehicle lease
disclosure. Model A-2 is designed for a
closed-end or net vehicle lease. Under the
“Early Termination and Default” provision a
reference to the lessee’s right to an
independent appraisal of the leased vehicle
under § 1013.4(1) is included for those
closed-end leases in which the lessee’s
liability at early termination is based on the
vehicle’s realized value.

4. Model furniture lease disclosures. Model
A-3 is a closed-end lease disclosure
statement designed for a typical furniture
lease. It does not include a disclosure of the
appraisal right at early termination required
under §1013.4(1) because few closed-end
furniture leases base the lessee’s liability at
early termination on the realized value of the
leased property. The disclosure should be
added if it is applicable.

Dated: October 24, 2011.
Alastair M. Fitzpayne,

Deputy Chief of Staff and Executive Secretary,
Department of the Treasury.

[FR Doc. 2011-31723 Filed 12-16-11; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0651; Directorate
Identifier 2011-NM-041-AD; Amendment
39-16879; AD 2011-25-03]

RIN 2120-AA64
Airworthiness Directives; Learjet Inc.
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Learjet Inc. Model 45 airplanes. This AD
was prompted by a report of the
potential for fatigue cracking of the end
cap of the main landing gear (MLG)
prior to the published life limitation.
This AD requires revising the
maintenance program to incorporate life
limits for the MLG actuator end cap. We
are issuing this AD to prevent fatigue
cracking of the end cap of the MLG,
which could result in the failure of the
MLG actuator upon landing, and failure
of the MLG to extend or retract during
flight.

DATES: This AD is effective January 23,
2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of January 23, 2012.

ADDRESSES: For service information
identified in this AD, contact Learjet,
Inc., One Learjet Way, Wichita, Kansas
67209—2942; telephone (316) 946—2000;
fax (316) 946—2220; email
ac.ict@aero.bombardier.com; Internet
http://www.bombardier.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call (425) 227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: (800) 647-5527)
is Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200

ESTIMATED COSTS

New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Paul
Chapman, Aerospace Engineer,
Airframe and Services Branch, ACE—
118W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, KS 67209; phone: (316) 946—
4152; fax: (316) 946—4129; email:
paul.chapman@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM published in the Federal
Register on July 8, 2011 (76 FR 40291).
That NPRM proposed to require revising
the maintenance program to incorporate
life limits for the MLG actuator end cap.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (76
FR 40291, July 8, 2011) or on the
determination of the cost to the public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD affects 351
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

. Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Revise maintenance plan .........ccccccceeeeveneene 1 work-hour x $85 per hour = $85 per re- $0 | $ 85 per revision ..... $29,835
vision.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
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promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-25-03 Learjet Inc.: Amendment 39—
16879; Docket No. FAA—-2011-0651;
Directorate Identifier 2011-NM-041-AD.

(a) Effective Date

This AD is effective January 23, 2012.

(b) Affected ADs
None.

(c) Applicability
This AD applies to Learjet Inc. Model 45

airplanes, certificated in any category; all
serial numbers.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new actions (e.g. inspections).
Compliance with these actions is required by
14 CFR 91.403(c). For airplanes that have
been previously modified, altered, or
repaired in the areas addressed by these
actions, the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply with 14
CFR 91.403(c), the operator must request
approval for an alternative method of
compliance according to paragraph (i) of this
AD. The request should include a description
of changes to the required actions that will
ensure the continued operational safety of
the airplane.

(d) Subject

Air Transport Association (ATA) of
America Code 32: Landing Gear.

(e) Unsafe Condition

This AD was prompted by a report of the
potential for fatigue cracking of the end cap
of the main landing gear (MLG) prior to the
published life limitation. We are issuing this
AD to prevent fatigue cracking of the end cap
of the MLG, which could result in the failure
of the MLG actuator upon landing, and
failure of the MLG to extend or retract during
flight.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance Program Revision

Within 30 days after the effective date of
this AD, revise the maintenance program by
incorporating inspection reference number
(IRN) T3220105 (Main Landing Gear Actuator
End Cap (part number (P/N) 200-0303)), as
specified in Learjet 40 Temporary Revision
4-23, dated January 24, 2011, to Learjet 40
Maintenance Manual; or Learjet 45
Temporary Revision 4-34, dated January 24,
2011, to Learjet 45 Maintenance Manual; as
applicable. The initial compliance time for
the replacement specified in IRN T3220105
is prior to the accumulation of 2,387 total
flight cycles on the end cap (P/N 200-0303),
or within 25 flight cycles after the effective
date of this AD, whichever occurs later.

(h) No Alternative Actions or Intervals

After accomplishing the revision required
by paragraph (g) of this AD, no alternative
actions (e.g., replacements) or intervals, may
be used, unless the actions or intervals are
approved as an alternative method of
compliance (AMOQC) in accordance with the
procedures specified in paragraph (i) of this
AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14

FR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(j) Related Information

For more information about this AD,
contact Paul Chapman, Aerospace Engineer,
Airframe and Services Branch, ACE-118W,
FAA, Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-Continent
Airport, Wichita, KS 67209; phone: (316)
946-4152; fax: (316) 946—4129; email:
paul.chapman@faa.gov.

(k) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51 of the
following service information on the date
specified:

(i) Learjet 40 Temporary Revision 4—23,
dated January 24, 2011, to Learjet 40
Maintenance Manual, approved for IBR
January 23, 2012.

(ii) Learjet 45 Temporary Revision 4-34,
dated January 24, 2011, to Learjet 45
Maintenance Manual, approved for IBR
January 23, 2012.

(2) For Learjet service information
identified in this AD, contact Learjet, Inc.,
One Learjet Way, Wichita, Kansas 67209-
2942; telephone (316) 946—2000; fax (316)
946—-2220; email
ac.ict@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the
referenced service information at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call (425) 227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call (202) 741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
November 23, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-30999 Filed 12-16-11; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0916; Directorate
Identifier 2011-NM-127-AD; Amendment
39-16895; AD 2011-26-05]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD)
that applies to certain Bombardier, Inc.
Model DHC—-8-300 series airplanes.
This AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

Several cases of aileron terminal quadrant
support brackets that were manufactured
using sheet metal have been found cracked
on DHC-8 Series 300 aircraft. Investigation
revealed that the failure of the support
bracket was due to fatigue. Failure of the
aileron terminal quadrant support bracket
could result in an adverse reduction of
aircraft roll control.

* * * * *

These conditions could result in loss of
control of the airplane. We are issuing
this AD to require actions to correct the
unsafe condition on these products.

DATES: This AD becomes effective
January 23, 2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of February 1, 2011 (75 FR 81420,
December 28, 2010).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Aziz
Ahmed, Aerospace Engineer, Airframe
and Mechanical Systems Branch, ANE-
171, FAA, New York Aircraft
Certification Office (ACO), 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7329; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 7, 2011 (76 FR
55296), and proposed to supersede AD
2010-26-13, Amendment 39-16553 (75
FR 81420, December 28, 2010). That
NPRM proposed to revise the existing
compliance time to include a 33,000
total flight hours compliance time. That
NPRM proposed to correct an unsafe
condition for the specified products.
You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (76
FR 55296, September 7, 2011) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
about 13 products of U.S. registry.

The actions that are required by AD
2010-26-13, Amendment 39-16553 (75
FR 81420, December 28, 2010), and
retained in this AD take about 72 work-
hours per product, at an average labor
rate of $85 per work-hour. Required
parts cost about $1,080 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these parts.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, the estimated

cost of the currently required actions is
$93,600, or $7,200 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a ’significant regulatory
action” under Executive Order 12866;

2. Is not a "’significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (76 FR 55296,
September 7, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-16553 (75 FR
81420, December 28, 2010) and adding
the following new AD:

2011-26-05 Bombardier, Inc.: Amendment
39-16895. Docket No. FAA-2011-0916;
Directorate Identifier 2011-NM-127-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 23, 2012.

Affected ADs

(b) This AD supersedes AD 2010-26-13,
Amendment 39-16553 (75 FR 81420,
December 28, 2010).

Applicability
(c) This AD applies to Bombardier, Inc.
Model DHC-8-301, —311, and —-315

airplanes, certificated in any category; having
serial numbers 100 through 530 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Several cases of aileron terminal quadrant
support brackets that were manufactured
using sheet metal have been found cracked
on DHC-8 Series 300 aircraft. Investigation
revealed that the failure of the support
bracket was due to fatigue. Failure of the
aileron terminal quadrant support bracket
could result in an adverse reduction of
aircraft roll control.
* * * * *

These conditions could result in loss of
control of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2010-
26-13, Amendment 39-16553, (75 FR 81420,
December 28, 2010) With Reduced
Compliance Time and no New Service
Information

Actions

(g) For airplanes with an aileron terminal
quadrant support bracket having part number
(P/N) 85711569: At the applicable times
specified in paragraph (g)(1) or (g)(2) of this
AD, install a new aileron input quadrant
support bracket by incorporating MODSUM
8Q101250, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 8-57—43, Revision B, dated
October 7, 2009.

(1) For airplanes that have accumulated
30,000 total flight hours or more as of
February 1, 2011 (the effective date of AD
2010-26—13, Amendment 39-16553 (75 FR
81420, December 28, 2010)): Within 3,000
flight hours after February 1, 2011.

(2) For airplanes that have accumulated
less than 30,000 total flight hours as of
February 1, 2011: At the earlier of the times
of paragraphs (g)(2)(i) and (g)(2)(ii).

(i) Before the accumulation of 33,000 total
flight cycles or within 6,000 flight hours after
February 1, 2011, whichever occurs first.

(ii) Before the accumulation of 33,000 total
flight hours or within 6,000 flight hours after
the effective date of this AD, whichever
occurs first.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(h) Doing the installation by incorporating
MODSUM 8Q101250 is also acceptable for
compliance with the requirements of
paragraph (g) of this AD if done before
February 1, 2011, in accordance with
Bombardier Service Bulletin 8-57—43, dated
August 9, 2002; or Bombardier Service
Bulletin 8-57-43, Revision A, dated January
17, 2003.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the New York ACO, send it to
ATTN: Program Manager, Continuing
Operational Safety, FAA, New York ACO,
1600 Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228-7300;
fax (516) 794-5531. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(j) Refer to MCAI Canadian Airworthiness
Directive CF—2009—45, dated December 11,
2009; and Bombardier Service Bulletin 8-57—
43, Revision B, dated October 7, 2009; for
related information.

Material Incorporated by Reference

(k) You must use Bombardier Service
Bulletin 8-57—43, Revision B, dated October
7, 2009, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
previously approved the incorporation by
reference of Bombardier Service Bulletin 8—
57—43, Revision B, dated October 7, 2009, on
February 1, 2011 (75 FR 81420, December 28,
2010), under 5 U.S.C. 552(a) and 1 CFR part
51.

(2) For service information identified in
this AD, contact Bombardier, Inc., Q—Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone (416) 375—4000; fax (416) 375—
4539; email
thd.qseries@aero.bombardier.com; Internet
http://www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
(425) 227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on
December 6, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-32019 Filed 12-16-11; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0918; Directorate
Identifier 2011-NM-090-AD; Amendment
39-16896; AD 2011-26-06]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Airbus
Model A330-200 and —300 series
airplanes, Model A340-200 and —300
series airplanes, and Model A340-500
and —600 series airplanes. This AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During a pre-flight test before delivery of
an aeroplane from the Airbus production
line, a fault message was triggered on FDU1
[fire detection unit].

Investigations by the supplier on the faulty
FDU have identified a soldering quality issue
on one of the internal cards. This quality
issue resulted from a specific repair process
that was applied to some FDU * * * during
manufacturing.

The FDU monitors the engine, Auxiliary
Power Unit (APU) and Main Landing Gear
(MLG) bay fire detection systems.

This condition, if not corrected, may
adversely affect the fire detection system
performance in case of a fire in the area that
is monitored by the faulty FDU, potentially
resulting in an unsafe condition.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
January 23, 2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of January 23, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://www.
regulations.gov or in person at the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,

International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 14, 2011 (76 FR
56680). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

During a pre-flight test before delivery of
an aeroplane from the Airbus production
line, a fault message was triggered on FDU1.

Investigations by the supplier on the faulty
FDU have identified a soldering quality issue
on one of the internal cards. This quality
issue resulted from a specific repair process
that was applied to some FDU Part Number
(P/N) 3711-00 during manufacturing.

The FDU monitors the engine, Auxiliary
Power Unit (APU) and Main Landing Gear
(MLG) bay fire detection systems.

This condition, if not corrected, may
adversely affect the fire detection system
performance in case of a fire in the area that
is monitored by the faulty FDU, potentially
resulting in an unsafe condition.

For the reasons described above, this
[EASA] AD requires the identification and
replacement of the affected FDU.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (76
FR 56680, September 14, 2011) or on the
determination of the cost to the public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA

policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
58 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $0 per
product. Replacement parts may be
provided free of charge by the
manufacturer. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$4,930, or $85 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a ’significant regulatory
action”” under Executive Order 12866;

2. Is not a "’significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
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on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Operations office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The AD docket
contains the NPRM (76 FR 56680,
September 14, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-26-06 Airbus: Amendment 39-16896.
Docket No. FAA-2011-0918; Directorate
Identifier 2011-NM-090—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 23, 2012.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A330—
201, -202, -203, —223, —223F, —243, and
—243F airplanes; Model A330-301, —302,
-303, -321,-322,-323, —341, —342, and —343
airplanes; Model A340-211, —-212, and —213
airplanes; Model A340-311,-312, and —313
airplanes; Model A340-541 airplanes; and
Model A340-642 airplanes; certificated in
any category; all serial numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 26: Fire Protection.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During a pre-flight test before delivery of
an aeroplane from the Airbus production
line, a fault message was triggered on FDU1
[fire detection unit].

Investigations by the supplier on the faulty
FDU have identified a soldering quality issue
on one of the internal cards. This quality
issue resulted from a specific repair process
that was applied to some FDU * * * during
manufacturing.

The FDU monitors the engine, Auxiliary
Power Unit (APU) and Main Landing Gear
(MLG) bay fire detection systems.

This condition, if not corrected, may
adversely affect the fire detection system
performance in case of a fire in the area that
is monitored by the faulty FDU, potentially
resulting in an unsafe condition.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 1,000 flight hours after the
effective date of this AD: Do an inspection to
identify the fire detection unit (FDU) part
number (P/N) and serial number (S/N) of
each engine, auxiliary power unit (APU), and
MLG bay (for Model A340-500 and —600
series airplanes only), as applicable, in
accordance with the instructions of Airbus
All Operators Telex (AOT) A330-26A3052,

dated April 19, 2011 (for Model A330-200
and —300 series airplanes); Airbus AOT
A340-200/300-26A4044, dated April 19,
2011 (for Model A340-200 and —300 series
airplanes); or Airbus AOT A340-500/600—
26A5024, dated April 19, 2011 (for Model
A340-500 and —600 series airplanes). A
review of maintenance records is acceptable
in lieu of this inspection if the part number
and serial number of the installed FDU can
be conclusively determined from that review.
(h) If during the inspection required by
paragraph (g) of this AD, an FDU with P/N
3711-00 is found installed and the serial
number of the FDU is listed in table 1 of this
AD: Before further flight, replace the FDU
with a serviceable FDU, in accordance with
the instructions of Airbus AOT A330-
26A3052, dated April 19, 2011 (for Model
A330-200 and —300 series airplanes); Airbus
AOT A340-200/300-26A4044, dated April
19, 2011 (for Model A340—-200 and —300
series airplanes); or Airbus AOT A340-500/
600-26A5024, dated April 19, 2011 (for
Model A340-500 and —600 series airplanes).

TABLE 1—AFFECTED P/N 3711-00
FDUs

Serial numbers

710683
ZL0718
ZL0721 through ZLO725 inclusive
ZL0727
ZL0729 through ZL0731 inclusive
Z10736
ZL0738
ZL0740
ZL0742
ZL0743
ZL0745
ZL0747
ZL0770
ZL0772
ZL0775
ZL0788
Z10804

Note 1: Some of the affected P/N 3711-00
FDUs have been installed in production on
certain airplanes, as indicated in table 2 of
this AD.

TABLE 2—FDUS INSTALLED IN PRODUCTION

Model A330-200 and —300 airplanes manufacturer -

serial numbers Pasition SN

ENG2 FDU (1WD2) 710683

ENG2 FDU (1WD2) .... ZL0723

ENG1 FDU (1WD1) .... ZL0721

ENG2 FDU (1WD2) .... ZL0722

1193 e APU FDU (13WG) ZL0718
ENG1 FDU (1WD1) .... ZL0740

ENG1 FDU (1WD1) .... 710742

ENG2 FDU (1WD2) .... ZL0736

APU FDU (13WG) ZL0743

TT98 e ENG2 FDU (1WD2) ZL0738
1199 e APU FDU (13WG) ZL0731
1200 ..ttt e ENG1 FDU (1WD1) ZL0747
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TABLE 2—FDUS INSTALLED IN PRODUCTION—Continued

Model A330-200 and —300 airplanes manufacturer

serial numbers

Position

S/N

ENG2 FDU (1WD2)

ZL0770

Parts Installation

(i) As of the effective date of this AD, no
person may install on any airplane, any P/N
3711-00 FDU with a serial number listed in
table 1 of this AD, unless the FDU has been
reworked and re-identified by L’'Hotellier as
specified in the instructions in Airbus AOT
A330-26A3052, dated April 19, 2011 (for
Model A330-200 and —300 series airplanes);
Airbus AOT A340-200/300-26A4044, dated
April 19, 2011 (for Model A340-200 and
—300 series airplanes); or Airbus AOT A340-
500/600-26A5024, dated April 19, 2011 (for
Model A340-500 and —600 series airplanes).

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(j) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM—-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; telephone (425) 227-1138; fax (425)
227-1149. Information may be emailed to:

9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The
AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(k) Refer to MCAI European Aviation
Safety Agency (EASA) Airworthiness
Directive 2011-0073, dated April 20, 2011;
Airbus AOT A330-26A3052, dated April 19,
2011; Airbus AOT A340-200/300-26A4044,
dated April 19, 2011; and Airbus AOT A340-
500/600-26A5024, dated April 19, 2011; for
related information.

Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(1) Airbus All Operators Telex (AOT)
A330-26A3052, dated April 19, 2011. Only
the first page of this document contains the
document number and date.

(2) Airbus AOT A340-200/300-26A4044,
dated April 19, 2011. Only the first page of
this document contains the document
number and date.

(3) Airbus AOT A340-500/600-26A5024,
dated April 19, 2011. Only the first page of
this document contains the document
number and date.

(4) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(5) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
(425) 227-1221.

(6) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/ibr_
locations.html.

Issued in Renton, Washington, on
December 6, 2011.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2011-32021 Filed 12-16-11; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-0199; Directorate
Identifier 2011-CE-005-AD; Amendment
39-16890; AD 2011-06-06 R1]

RIN 2120-AA64

Airworthiness Directives; Eclipse
Aerospace, Inc. Airplanes Equipped
With Pratt & Whitney Canada, Corp.
PW610F-A Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are revising an existing
airworthiness directive (AD) that
applies to all Eclipse Aerospace, Inc.
Model EA500 airplanes equipped with
Pratt & Whitney Canada, Corp. (P&WC)
Model PW610F-A engines. The existing
AD currently requires incorporating an
operating limitation of a maximum
operating altitude of 30,000 feet into
Section 2, Limitations, of the airplane
flight manual (AFM). Since we issued
that AD, P&WC has developed a design
change for the combustion chamber
liner assembly. This new AD retains the
requirements of the current AD, clarifies
the engine applicability, and allows the
option of incorporating the design
change to terminate the current
operating limitation and restore the
original certificated maximum operating
altitude of 41,000 feet. We are issuing
this AD to correct the unsafe condition
on these products.

DATES: This AD is effective January 23,
2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of January 23, 2012.

ADDRESSES: For service information
identified in this AD, contact Pratt &
Whitney Canada, 1000 Marie-Victorin
Blvd., Longueuil, Quebec, J4G 1A1
Canada; telephone: (800) 268—8000;
Internet: www.P&WC.ca. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:airworthiness.A330-A340@airbus.com
mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
http://www.airbus.com
http://www.P&WC.ca
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Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: (800) 647-5527)
is Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Eric
Kinney, Aerospace Engineer, FAA, Fort
Worth Aircraft Certification Office, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone: (817) 222-5459; fax:
(817) 222-5960; email:

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to revise AD 2011-06-06,
Amendment 39-16631 (76 FR 13078,
March 10, 2011). That AD applies to the
specified products. The NPRM
published in the Federal Register on
October 13, 2011 (76 FR 63571). That
NPRM proposed to retain all
requirements of AD 2011-06-086, clarify
the engine applicability, and allow the
option of incorporating Pratt & Whitney
Canada Service Bulletin P&WC S.B. No.
60077, dated June 1, 2011, to terminate
the operating limitations set in AD
2011-06—-06 and restore the original
certificated altitude of 41,000 feet.

Comments

We gave the public the opportunity to

received no comments on the NPRM (76
FR 63571, October 13, 2011) or on the
determination of the cost to the public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (76 FR
63571, October 13, 2011) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD affects 259
airplanes of U.S. registry.
We estimate the following costs to

eric.kinney@faa.gov. participate in developing this AD. We comply with this AD:
ESTIMATED COSTS
[Retained from AD 2011-06-06, Amendment 39-16631 (76 FR 13078, March 10, 2011)]
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Incorporate operating limitations of maximum oper- | 1 work-hour x $85 per hour = $85 .. | Not Applicable $85 $22,015

ating altitude of 30,000 feet into Section 2, Limita-

tions, of the AFM.

The cost presented above is a cost
estimate only. A person holding at least

a private pilot certificate as authorized
by section 43.7 of the Federal Aviation

ESTIMATED COSTS
[Optional action]

Regulations (14 CFR 43.7) may insert
the AFM change.

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Incorporation of Pratt & Whitney Canada Service Bul- | 20 work-hours x $85 per hour = $236,610 for $238,310 for $61,722,290
letin P&WC S.B. No. 60077, dated June 1, 2011, on $1,700 for both engines. both engines both engines for both
both engines. engines

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for

safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.


http://www.regulations.gov
http://www.regulations.gov
mailto:eric.kinney@faa.gov
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Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2011-06—-06, Amendment 39-16631 (76
FR 13078, March 10, 2011), and adding
the following new AD:

2011-06-06 R1 Eclipse Aerospace, Inc.:
Amendment 39-16890; Docket No.
FAA-2011-0199; Directorate Identifier
2011-CE-005-AD.

(a) Effective Date
This AD is effective January 23, 2012.

(b) Affected ADs

This AD revises AD 2011-06—06,
Amendment 39-16631 (76 FR 13078, March
10, 2011).

(c) Applicability

This AD applies to Eclipse Aerospace, Inc.
Model EA500 airplanes, all serial numbers,
that are:

(1) Equipped with Pratt & Whitney Canada,
Corp. Model PW610F-A engines, all serial
numbers up to and including serial number
PCE-LAO0583; and

(2) Certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 72, Engine.

(e) Unsafe Condition

This AD was prompted by several
incidents of engine surge. We are issuing this
AD to prevent hard carbon buildup on the
static vane, which could result in engine
surges. Engine surges may result in a
necessary reduction in thrust and decreased
power for the affected engine. In some cases,
this could result in flight and landing under
single-engine conditions. It is also possible
this could affect both engines at the same
time, requiring dual-engine shutdown.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Action Retained from AD 2011-06-06,
Amendment 39-16631 (76 FR 13078, March
10, 2011)

(1) Before further flight after March 21,
2011 (the effective date retained from AD
2011-06-06), incorporate the following
language into Section 2, Limitations, of your
airplane flight manual (AFM): “Per AD 2011—
06-06, LIMIT THE MAXIMUM OPERATING

ALTITUDE TO 30,000 FEET (9144M)
PRESSURE ALTITUDE.”

(2) A person holding at least a private pilot
certificate as authorized by section 43.7 of
the Federal Aviation Regulations (14 CFR
43.7) may insert the operating limitations
into Section 2, Limitations, of the AFM.
Make an entry into the aircraft logbook
showing compliance with this portion of the
AD in accordance with section 43.9 of the
Federal Aviation Regulations (14 CFR 43.9).

(3) You may incorporate paragraph (g) of
this AD into Section 2, Limitations, of your
AFM to comply with this AD.

(h) Optional Action To Restore Original
Certificated Maximum Operating Altitude

(1) You may, at any time after compliance
with paragraph (g) of this AD, on both
engines replace the turbofan engine
combustion chamber liner assembly with one
that has inner and outer liner assemblies that
include heat shields. Do the replacements in
accordance with Pratt & Whitney Canada
Service Bulletin P&WC S.B. No. 60077, dated
June 1, 2011. This includes the change to the
weight and balance in paragraph 1.H. in the
service bulletin.

(2) Before further flight after doing the
replacement specified in paragraph (h)(1) of
this AD, remove the limitation required in
paragraph (g)(1) of this AD.

(3) Within 30 days after doing the
replacement specified in paragraph (h)(1) of
this AD or within 30 days after January 23,
2012 (the effective date of this AD),
whichever occurs later, send a memo or
email to Eric Kinney at the address specified
in paragraph (k) of this AD notifying him of
the completion of the replacement. In this
notification, include the airplane serial
number, engine serial numbers, and time-in-
service (TIS) hours at the time of
replacement.

(i) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—-200.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Fort Worth Airplane
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,

send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) AMOCs approved for AD 2011-06-06,
Amendment 39-16631 (76 FR 13078, March
10, 2011) are approved as AMOCs for this
AD.

(k) Related Information

For more information about this AD,
contact Eric Kinney, Aerospace Engineer,
Fort Worth ACO, FAA, 2601 Meacham Blvd.,
Fort Worth, Texas 76137; telephone: (817)
222-5459; fax: (817) 222—-5960; email:
eric.kinney@faa.gov.

(1) Material Incorporated by Reference

(1) You must use Pratt & Whitney Canada
Service Bulletin P&WC S.B. No. 60077, dated
June 1, 2011, to do the actions required by
this AD, unless the AD specifies otherwise.
The Director of the Federal Register approved
the incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51 on January
23, 2012.

(2) For service information identified in
this AD, contact Pratt & Whitney Canada,
1000 Marie-Victorin Blvd., Longueuil,
Quebec, J4G 1A1 Canada; telephone: (800)
268-8000; Internet: http://www.P&WC.ca.

(3) You may review copies of the service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call (202) 741
6030, or go to http://www.archives.gov/
federal register/code_of federal regulations/
ibr_locations.html.

Issued in Kansas City, Missouri, on
December 6, 2011.
John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-31795 Filed 12—16-11; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0578; Airspace
Docket No. 11-AS0-24]

Establishment of Class D and E
Airspace and Amendment of Class E;
Brooksville, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
D and E airspace and amends existing
Class E airspace at Brooksville, FL, to
accommodate a new air traffic control
tower at Hernando County Airport This
action enhances the safety and
management of Instrument Flight Rules
(IFR) operations for standard instrument
approach procedures at the airport. This
action also makes a minor adjustment to
the geographic coordinates of the
airport.

DATES: Effective 0901 UTC, February 9,
2012. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

On September 7, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to establish Class D and E airspace and
amend existing Class E airspace at
Brooksville, FL, to accommodate a new
air traffic control tower at Hernando
County Airport (76 FR 55298).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class D and E airspace designations
are published in Paragraphs 5000, 6002,
and 6005, respectively, of FAA Order
7400.9V dated August 9, 2011, and
effective September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class D airspace extending
upward from the surface to and
including 1,500 feet MSL within a 5.1-
mile radius of Hernando County
Airport, Brooksville, FL, and Class E
surface area airspace within a 5.1-mile
radius of the airport. This action also
amends Class E airspace extending
upward from 700 feet above the surface
within a 7.6-mile radius of the airport.
Additional controlled airspace is
necessary to support the new air traffic
control tower and new standard
instrument approach procedures
developed for continued safety and
management of IFR operations at
Hernando County Airport. Also, the
geographic coordinates of the airport are
adjusted to be in concert with the FAAs
aeronautical database.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
establishes and amends controlled
airspace at Hernando County Airport,
Brooksville, FL.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, and effective
September 15, 2011, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

ASO FL D Brooksville, FL. [NEW]

Hernando County Airport, FL

(Lat. 28°28’42” N., long. 82°27"33” W.)
That airspace extending upward from the
surface up to and including 1,500 feet MSL
within a 5.1-mile radius of the Hernando
County Airport. This Class D airspace area is
effective during specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E Airspace
Designated as Surface Areas
* * * * *

ASO FL E2 Brooksville, FL. [NEW]

Hernando County Airport, FL

(Lat. 28°28’42” N., long. 82°27'33” W.)
That airspace extending from the surface
within a 5.1-mile radius of Hernando County
Airport. This Class E airspace area is effective
during specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 feet or More
Above the Surface of the Earth.

* * * * *

ASO FL E5 Brooksville, FL. [AMENDED]
Hernando County Airport, FL

(Lat. 28°28’42” N., long. 82°27/33” W.)
That airspace extending upward from 700
feet above the surface within a 7.6-mile
radius of Hernando County Airport.
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Issued in College Park, Georgia, on
December 5, 2011.

Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-32037 Filed 12-16-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 314
[Docket No. FDA-2011-N-0898]

Applications for Food and Drug
Administration Approval To Market a
New Drug; Revision of Postmarketing
Reporting Requirements—
Discontinuance

AGENCY: Food and Drug Administration,
HHS.

ACTION: Interim final rule; request for
comments.

SUMMARY: The Food and Drug
Administration (FDA or the Agency) is
issuing an interim final rule amending
its postmarketing reporting regulations
implementing certain provisions of the
Federal Food, Drug and Cosmetic Act.
The provisions of the Federal Food,
Drug and Cosmetic Act require
manufacturers who are the sole
manufacturers of certain drug products
to notify FDA at least 6 months before
discontinuance of manufacture of the
products. This interim final rule
modifies the term ““discontinuance” and
clarifies the term “‘sole manufacturer”
with respect to notification of
discontinuance requirements. The
broader reporting resulting from these
changes will enable FDA to improve its
collection and distribution of drug
shortage information to physician and
patient organizations and to work with
manufacturers and other stakeholders to
respond to potential drug shortages.

DATES: This interim final rule is
effective January 18, 2012. Submit either
electronic or written comments on the
provisions of this interim final rule by
February 17, 2012. Submit comments on
the information collection requirements
under the Paperwork Reduction Act of
1995 by January 3, 2012 (see the
‘“Paperwork Reduction Act of 1995”
section of this document).

ADDRESSES: You may submit comments,
identified by Docket No. FDA-2011-N—
0898 by any of the following methods,
except that comments on information
collection issues under the Paperwork
Reduction Act of 1995 must be

submitted to the Office of Regulatory
Affairs, Office of Management and
Budget (OMB) (see the “Paperwork
Reduction Act of 1995” section of this
document).

Electronic Submissions

Submit electronic comments in the
following way:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e Fax:(301) 827-6870.

e Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2011-N-0898 for this
rulemaking. All comments received may
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments’” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Kalah Auchincloss, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Silver Spring, MD
20993, (301) 796—0659, or Stephen
Ripley, Center for Biologics Evaluation
and Research, Food and Drug
Administration, 1401 Rockville Pike,
Rockville, MD 20852-1448, (301) 827—
6210.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of October 18,
2007 (72 FR 58993), we (FDA) issued a
final rule to revise our postmarketing
reporting requirements to implement
section 506C of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 356¢).
Section 506C of the Federal Food, Drug,
and Cosmetic Act (section 506C)
requires manufacturers who are the sole
manufacturers of certain drug products

to notify us at least 6 months before
discontinuance of manufacture of the
products. Section 506C applies to sole
manufacturers of products that meet the
following three criteria:

1. The products are life supporting,
life sustaining, or intended for use in
the prevention of a debilitating disease
or condition;

2. The products are approved under
section 505(b) or (j) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C.
355(b) or (j)); and

3. The products are not originally
derived from human tissue and replaced
by a recombinant product.

These three criteria are statutory
requirements. FDA assesses whether a
drug is “life supporting, life sustaining,
or intended for use in the prevention of
a debilitating disease or condition”” on
a case-by-case basis, but intends to
provide further guidance on this issue
in the near future.

Section 506C also requires us to
distribute certain information about
covered discontinuances to appropriate
physician and patient organizations.
Under section 506C, FDA may reduce
the 6-month notification period if we
find good cause exists for the reduction.

Recent experience with drug
shortages in the United States has
shown the serious and immediate
impacts they can have on patients and
healthcare providers, particularly those
shortages involving drugs that are
manufactured by a small number of
firms and for which there are no good
therapeutic substitutes available. The
number of drug shortages annually has
tripled from 61 in 2005 to 178 in 2010.
Some shortages delay or deny needed
care for patients, because they involve
critical drugs used to treat cancer, to
provide required parenteral nutrition, or
to address other serious medical
conditions. Other shortages can result in
providers prescribing second-line
alternatives, which may be less effective
and higher risk than first-line therapies.
A survey of 1,800 health practitioners
conducted by the Institute for Safe
Medication Practices (ISMP) concluded
that drug shortages could lead to
medication errors and poor patient
outcomes because shortages can result
in the use of secondary alternative
therapies (Ref. 1).

In light of increasing concerns about
the impact of drug shortages on health
care in the United States, on October 31,
2011, the President issued Executive
Order 13588 directing the FDA to ““take
steps that will help to prevent and
reduce current and future disruptions in
the supply of lifesaving medicines” and
noting that “one important step is
ensuring that the FDA and the public
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receive adequate advance notice of
shortages whenever possible” (Ref. 2).
In response to the Executive Order’s
directive to address the growing drug
shortage problem, this rule modifies the
regulation at § 314.81(b)(3)(iii) (21 CFR
314.81(b)(3)(iii)), which, in addition to
§314.91 (21 CFR 314.91), implements
section 506C of the Federal Food, Drug,
and Cosmetic Act.

II. Overview of the Interim Final Rule

This interim final rule adds two
definitions to § 314.81(b)(3)(iii)—a
definition of “discontinuance” and a
definition of “sole manufacturer.”
Although these terms were discussed in
the preamble to the final rule issuing
§ 314.81(b)(3)(iii) published on October
18, 2007 (72 FR 58993) (2007 Preamble),
and have been used in various
documents informally expressing the
Agency’s interpretation of section 506C
and its implementing regulations (see,
for example, the Center for Drug
Evaluation and Research (CDER)
Manual of Policies and Procedures
6003.1, Drug Shortage Management (Ref.
3)), these terms were not defined in the
regulation. Given the serious and
growing threat to public health due to
drug shortages, the Agency believes it is
appropriate at this time to codify
definitions of these terms. This
modification and clarification of our
existing regulations will further the
public health objective of the Federal
Food, Drug, and Cosmetic Act as a
whole, and section 506C specifically by
increasing the scope of information that
FDA receives regarding
discontinuances. This will enable the
Agency to: (1) Expand collection and
distribution of information on the
discontinuance of certain drugs to
appropriate physician and patient
organizations as required by section
506C(c); and (2) work with
manufacturers and other stakeholders to
implement appropriate strategies to
reduce, to the greatest extent possible,
the public health impact of
discontinuances of products that can
lead to drug shortages. We believe that
clarification of terminology will also
improve statutory compliance.

A. Discontinuance

The Agency is revising an earlier
policy position and defining the term
“discontinuance” in the regulation to
include both permanent and temporary
interruptions in the manufacturing of a
drug product, if the interruption could
lead to a disruption in supply of the
product. This interpretation of the
statutory language best achieves the
public health purpose of section 506C

and the Federal Food, Drug, and
Cosmetic Act as a whole.

Under section 506C, sole
manufacturers are required to notify
FDA of a “discontinuance” of a drug
product subject to section 506C. In the
2007 Preamble, in response to a
comment on the meaning of the term
discontinuance, we indicated that a
discontinuance did not include planned
or unplanned temporary manufacturing
cessations (72 FR 58993 at 58995,
response to comment 4). At that time,
we stated that only manufacturers who
intended to permanently discontinue
manufacture and marketing of the drug
product were subject to mandatory
reporting requirements under section
506C. In our response to the comment
in the 2007 Preamble, however, we did
request that manufacturers who
experience an unplanned temporary
manufacturing cessation keep the
Agency informed of the status of the
shutdown because “the duration of an
unplanned shutdown may be
unpredictable and could affect the
availability of needed therapy for
patients.”

FDA no longer believes that this
narrow policy position regarding the
term “‘discontinuance” serves the public
health need that the Federal Food, Drug,
and Cosmetic Act was intended to
address. In 2007, the Agency believed
that the supply of drug product
available to patients during a temporary
manufacturing cessation, particularly
one that was planned, would not be
greatly affected during the interruption
in manufacturing. However, subsequent
experience has shown that even
temporary discontinuances of
manufacturing can have a significant
impact on patient access to drug
products. For example, if an equipment
failure necessitates an unexpected
temporary interruption in
manufacturing of a drug product subject
to section 506G, this discontinuance
could have serious implications for
patient access to the product.
Notification to FDA of such
discontinuances will expand FDA’s
ability to distribute information on the
discontinuance of certain drugs to
physician and patient organizations and
enable FDA to work with manufacturers
and other stakeholders to respond to
potential drug shortages.

The interim final rule therefore adds
§ 314.81(b)(3)(iii)(d) to provide that
“discontinuance” means “‘any
interruption of manufacturing of a drug
product described in paragraph
(b)(3)(iii)(a) for sale in the United States
that could lead to a potential disruption
in supply of the drug product, whether
the interruption is intended to be

temporary or permanent.” Thus the
term “‘discontinuance” now includes
both temporary and permanent
interruptions in manufacturing, if the
interruption could lead to a disruption
in supply of the product. This
interpretation of ““discontinuance” is
consistent with Webster’s Third New
International Dictionary, which defines
the term to mean ‘“‘cessation, shutdown,
closure; interruption” (Ref. 4). The
dictionary definition indicates that a
discontinuance can be interpreted to
include both situations that are
permanent (cessation, shutdown,
closure) and those that are temporary
(interruption).

Any permanent discontinuance of
manufacturing by a sole manufacturer
will lead, per se, to a disruption in
supply of the product; thus, all
permanent discontinuances must
continue to be reported. Temporary
discontinuances must be reported to the
Agency under this interim final rule
only if the discontinuance could lead to
a disruption in supply of the product.

We understand that a manufacturer
may be unable to report some temporary
discontinuances 6 months before the
discontinuance, as required by statute.
When notification at least 6 months
prior to the discontinuance is
impossible because it was unforeseen,
the manufacturer must notify the
Agency as soon as possible after it
knows that a discontinuance will occur.
For example, if a contamination
problem requires immediate shut down
of a manufacturing plant for a drug
product subject to section 506C, the
manufacturer will not be able to provide
the FDA with 6 months prior
notification, but would be required to
notify FDA as soon as the manufacturer
becomes aware that the contamination
necessitates a temporary discontinuance
of manufacture of the product.

Other circumstances that would
trigger notification to the FDA of a
discontinuance of a drug product
subject to section 506C include:

e A business decision to permanently
discontinue manufacture of a drug
product;

¢ A delay in acquiring active
pharmaceutical ingredients or inactive
ingredients that leads to, or could lead
to, a temporary interruption in
manufacturing of a drug product while
alternative suppliers are located;

¢ Equipment failure or contamination
affecting the quality of a drug product
that necessitates an interruption in
manufacturing while the equipment is
repaired or the contamination issue is
addressed;

¢ Manufacturing shut-downs for
maintenance or other routine matters, if
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the shut-down extends for longer than
anticipated or otherwise could disrupt
supply of a drug product;

Conversely, a manufacturer is not
required to notify FDA if a
discontinuance is part of the normal
manufacturing schedule and is not
expected to lead to a disruption in
supply of a drug product subject to
506C. For example, FDA need not be
notified in the following circumstances:

¢ The manufacturer uses the same
manufacturing plant to manufacture two
drug products, one of which (Product A)
is subject to section 506C. From January
to June of each year the manufacturer
uses the plant to produce Product A.
From July to December of each year the
manufacturer uses the plant to produce
Product B. Although this could be
considered a temporary discontinuance
of Product A from July to December,
because this is the usual manufacturing
schedule and should not therefore result
in a disruption in the supply of Product
A, the manufacturer need not notify the
Agency of the annual, temporary
discontinuance of Product A.

e A manufacturer of a drug product
implements a scheduled shutdown of its
manufacturing facility each year for
routine maintenance. The annual
shutdown is anticipated and planned
for in advance; therefore, it is not
expected to disrupt supply of a drug
product subject to 506C. The shutdown
does not need to be reported to the
Agency under section 506C.

¢ A manufacturer of a drug product
subject to 506C experiences an
unexpected power outage that results in
an unscheduled interruption in
manufacturing. The manufacturer
expects to resume normal operations
within a relatively short timeframe and
does not expect a disruption in the
supply of the drug product. The
shutdown does not need to be reported
to the Agency under section 506C.

If any of the circumstances described
above do lead to a disruption in supply
of the drug product, even if
unanticipated, then it becomes a
reportable discontinuance under this
rule and the manufacturer would be
required to notify FDA of a
discontinuance of the product.

In addition to revising the definition
of ““discontinuance,” this interim final
rule makes a minor conforming change
by striking the phrase “discontinuing
manufacture” in the first sentence of
§ 314.81(b)(3)(iii)(a) and replacing it
with the phrase “discontinuance of
manufacture.” This change ensures that
the regulations contain an appropriate
cross-reference to the revised definition
of discontinuance.

The interim final rule also makes a
minor change to the procedures in
§ 314.81(b)(3)(iii)(b) for reporting
notices of discontinuances to the
Agency. The interim final rule requires
manufacturers to report a notice of a
discontinuance to FDA either
electronically or by telephone according
to instructions on the FDA’s Drug
Shortages Web site at http://
www.fda.gov/Drugs/DrugSafety/
DrugShortages. Products regulated by
CDER must be reported to the CDER
Drug Shortages Coordinator. Products
regulated by the Center for Biologics
Evaluation and Research (CBER) must
be reported to the CBER Products
Shortage Coordinator. This change
ensures that the appropriate offices are
timely notified of all relevant
discontinuances. It also reflects existing
practice for submitting notices of
discontinuance, and reduces the burden
on industry to submit multiple copies of
the notification.

B. Sole Manufacturer

To best achieve the public health
purposes of the Federal Food, Drug, and
Cosmetic Act, and section 506C, the
Agency is clarifying the term sole
manufacturer to ensure that we receive
timely reports of all discontinuances of
drug products subject to section 506C,
including where other strengths, dosage
forms, or routes of administration of the
same drug product are marketed. The
clarification is intended to improve
statutory compliance and to minimize
instances where manufacturers fail to
make reports to the Agency as required
by section 506C. This clarification of the
statutory language best achieves the
purpose of section 506C and the Federal
Food, Drug, and Cosmetic Act as a
whole.

Section 314.81(b)(3)(iii) currently
does not include a definition of the term
“sole manufacturer.” In the 2007
Preamble, we rejected a suggestion to
rely on the “Orange Book” (FDA’s
publication on “Approved Drug
Products with Therapeutic Equivalence
Evaluations”) as the source for
determining whether an entity is a sole
manufacturer (72 FR 58993 at 58995,
comment 3). The comment to the
proposed rule had expressed concern
that, although the Orange Book lists all
drug products with approved new drug
applications (NDA) and abbreviated
new drug applications (ANDA), it is not
possible to determine whether the listed
approved products are, in fact, being
manufactured. The comment requested
that we define sole manufacturer as “an
applicant listed in the Orange Book who
is the holder of the only listed approved
application under section 505(b) or (j) of

the [FD&C] Act.” We declined to accept
this definition of sole manufacturer, and
reliance on the Orange Book, to
determine whether an applicant was a
sole manufacturer for several reasons in
2007, including the following: (1) There
may be delays in updating the Orange
Book, rendering it temporarily
inaccurate; (2) the suggested definition
could create potential confusion
because some drugs are approved but
not marketed and are therefore placed in
the “discontinued” section of the
Orange Book; and (3) there are other
generally reliable sources for obtaining
commercial manufacturing information
to assist in determining whether an
applicant is a sole manufacturer.

We continue to believe that reference
to the Orange Book is not the
appropriate way to identify a “sole
manufacturer” for purposes of
implementing section 506C. In addition,
we believe there has been some
confusion as to the scope of the term.
Accordingly, the interim final rule adds
§314.81(b)(3)(iii)(d) to define ‘“‘sole
manufacturer” in the regulation to mean
“an applicant that is the only entity
currently manufacturing a drug product
of a specific strength, dosage form, or
route of administration for sale in the
United States, whether the product is
manufactured by the applicant or for the
applicant under contract with one or
more different entities.”

The definition in this interim final
rule is intended to clarify that a sole
manufacturer means the only applicant
currently supplying the U.S. market
with the drug product. It does not mean
sole NDA or ANDA holder. A
manufacturer is considered a sole
manufacturer even if other
manufacturers hold an approved NDA
or ANDA for the same product, if the
other applicants are no longer
manufacturing (or have never
manufactured) the product for sale in
the United States. For example,
Company A holds an NDA for a drug
product subject to section 506C and
manufactures and sells that product in
the United States. Company B holds an
ANDA for the drug product, but does
not manufacture or sell the product in
the United States. Company A would be
considered a sole manufacturer of the
drug product for purposes of reporting
a discontinuance of the drug product
under section 506C. If Company B began
manufacturing and selling the drug
product in the United States, then
Company A would no longer be
considered a sole manufacturer. A
manufacturer is responsible for
determining if it is a sole manufacturer
under this regulation. There is
commercial information available to
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help with this determination. If an
applicant is unsure if it is a sole
manufacturer of a drug product subject
to section 506C, FDA’s drugs shortages
staff may be able to work with it to help
it determine whether it is or is not the
sole manufacturer of the drug.

The interim final rule also clarifies
that the specific strength, dosage form,
and route of administration of the
product are critical in determining if a
manufacturer is a sole manufacturer. For
example, if a company manufacturers
for sale in the United States an
injectable dosage form of a drug product
subject to section 506C, that company is
considered a sole manufacturer of that
drug product, even if a second company
manufactures and sells in the United
States an oral dosage form of the same
drug product for the same indication. In
this example, if the second company
was the only applicant manufacturing
and selling the oral dosage form in the
United States, both companies would be
considered sole manufacturers for
purposes of section 506C.

It is important that an entity currently
manufacturing a drug product of a
specific strength, dosage form, or route
of administration for sale in the United
States report a discontinuance to FDA
because that specific strength, dosage
form, or route of administration may be
critical for the targeted needs of
particular patients. To enable the
Agency to fully distribute information
under section 506C(c), and to work most
effectively with manufacturers and
other stakeholders to implement
appropriate strategies to reduce, to the
greatest extent possible, the public
health impact of drug shortages,
discontinuances of a specific strength,
dosage form, or route of administration
of drug products subject to section 506C
must be reported to us. Moreover, recent
experience has shown that
discontinuances of a specific strength,
dosage form, or route of administration
of a drug product may lead to a shortage
of another strength, dosage form, or
route of administration of the product,
compounding patient difficulties in
obtaining the drug product.

Finally, the new definition in the
interim final rule clarifies who bears the
responsibility for reporting to FDA a
discontinuance of a drug product
subject to section 506C. The inclusion of
“whether the product is manufactured
by the applicant or for the applicant
under contract with one or more
different entities” in the definition
makes clear that the application holder
must report a discontinuance to FDA.
For purposes of section 506C, an
application holder will be considered a
“manufacturer”” even if the application

holder contracts that function out to
another entity. The application holder is
responsible for establishing a process
with any relevant contract manufacturer
that ensures the application holder’s
compliance with this rule. This could
include contractual terms between the
application holder and the contract
manufacturer, as well as monitoring. For
example, Company X holds an NDA for
a drug product subject to section 506C.
Company X contracts with Company Y
to manufacture the drug product for the
purposes of marketing and selling the
drug product in the United States.
Company X would be considered the
“sole manufacturer” in the above
situation, and is required to establish a
process with Company Y that ensures
Company X’s ability to report a
discontinuance of the drug product to
FDA.

III. Legal Authority

FDA is amending its postmarketing
reporting regulations implementing
section 506C of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 356c¢).
Section 506C requires manufacturers
who are the sole manufacturers of
certain drug products to notify us at
least 6 months before discontinuance of
manufacture of the drug products. This
interim final rule modifies the term
“discontinuance” and clarifies the term
“sole manufacturer” with respect to
section 506C notification requirements.
FDA’s authority for this rule also
derives from section 701(a) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 371(a)).

The Administrative Procedure Act
permits an agency to promulgate a rule
without notice and comment procedures
when an agency for “‘good cause finds
(and incorporates the finding and a brief
statement of reasons therefor in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest” (5 U.S.C. 553(b); 21 CFR
10.40(e)). FDA has determined that good
cause exists for this interim final rule
and that notice and comment
procedures are contrary to the public
interest given the serious and growing
threat to public health due to drug
shortages.

Recent experience with drug
shortages in the United States has
shown serious and immediate impacts
on patients and healthcare providers,
particularly those shortages involving
drugs that are manufactured by a small
number of firms and for which there are
no good therapeutic substitutes
available. Some shortages delay or deny
needed care for patients, because they
involve critical drugs used to treat

cancer, to provide required parenteral
nutrition, or to address other serious
medical conditions. Other shortages can
result in providers prescribing second-
line alternatives, which may be less
effective and higher risk than first-line
therapies. The number of drug shortages
annually has tripled from 61 in 2005 to
178 in 2010. New shortages are
occurring at the present time.

The scope of information FDA
receives under the current regulations
has not adequately enabled the Agency
to distribute information on the
discontinuance of certain drugs to
physician and patient organizations as
required by section 506C(c) and to work
with manufacturers and other
stakeholders to respond to potential
drug shortages. There are significant
non-quantifiable benefits of reporting
information about discontinuances to
FDA, including better enabling the
Agency, manufacturers, healthcare
providers, and patients to monitor and
evaluate these discontinuances to
mitigate or prevent potential drug
shortages that can arise as a result of
these discontinuances and that could
otherwise lead to serious and
widespread adverse health
consequences. Any delay in the
implementation of this rule would limit
the ability of healthcare providers to
respond to potential and actual
shortages, and would reduce the ability
of FDA to work with manufacturers and
other stakeholders to prevent and
mitigate drug shortages. In this instance,
FDA has determined that an interim
final rule is legally permissible and in
the public’s interest.

IV. Analysis of Impacts
A. Introduction and Summary

1. Introduction

FDA has examined the impacts of the
interim final rule under Executive Order
12866, Executive Order 13563, the
Regulatory Flexibility Act (5 U.S.C.
601-612), and the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).
Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). This interim final
rule is a significant regulatory action as
defined by Executive Order 12866 and
accordingly has been reviewed by the
Office of Management and Budget.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
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options that would minimize any
significant impact of a rule on small
entities. The Agency projects that the
interim final rule will not likely have a
significant economic impact on a
substantial number of small entities, but
seeks comments on its analysis below.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $136
million, using the most current (2010)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this interim final rule to result in any 1-
year expenditure that would meet or
exceed this amount.

2. Summary

The interim final rule modifies the
term ‘“‘discontinuance” and clarifies the
term ‘“‘sole manufacturer”” with respect
to notifications of discontinuance of
products that are life supporting, life
sustaining, or intended for use in the
prevention of a debilitating disease or
condition. The interim final rule will
impose annual reporting costs of up to

$15,064 in total. Non-quantifiable
benefits include the value of the
reported information about
discontinuances in helping FDA,
manufacturers, healthcare providers,
and patients to monitor and evaluate
these discontinuances to mitigate or
prevent potential drug shortages that
can arise as a result of these
discontinuances and that could
otherwise lead to serious and
widespread adverse health
consequences.

B. Objective of and Need for the Interim
Final Rule

Current regulations require that a sole
manufacturer of a drug product that is:
(1) Life supporting, life sustaining, or
intended for use in the prevention of a
debilitating disease or condition; (2)
approved under section 505(b) or 505(j)
of the Federal Food, Drug, and Cosmetic
Act; and (3) not a product that was
originally derived from human tissue
and was replaced by a recombinant
product report permanent
discontinuances to FDA at least 6
months prior to the discontinuance.
FDA can reduce the 6-month
notification period if the applicant
submits a certification of good cause,
and the Agency finds good cause.

The purpose of the interim final rule
is to define the terms “discontinuance”
and “‘sole manufacturer.” In the interim
final rule, “discontinuance” is defined

as “‘any interruption in manufacturing
of a drug product described in
paragraph (b)(3)(iii)(a) for sale in the
United States that could lead to a
potential disruption in supply of the
drug product, whether the interruption
is intended to be temporary or
permanent.” “Sole manufacturer” is
defined as ““an applicant that is the only
entity currently manufacturing a drug
product of a specific strength, dosage
form, or route of administration for sale
in the United States, whether the
product is manufactured by the
applicant or for the applicant under
contract with one or more different
entities.” These definitions will require
additional manufacturers to report to
FDA a wider range of discontinuances
that could potentially lead to a drug
shortage than under the current, existing
regulations.

While existing regulations require that
only permanent discontinuances be
reported to FDA, in practice, some
manufacturers voluntarily notify FDA
about temporary discontinuances. In the
past 2 years, such notifications have
enabled FDA to prevent 233 drug
shortages by expediting review of new
manufacturing sites, new suppliers, and
specification changes. Nonetheless,
recent data from FDA’s Drug Shortages
Program (DSP) indicate that the number
of drug shortages has tripled from 2005
to 2010 (see figure 1 below, Ref. 5).

Figure 1.
Number of Drug Shortages
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A survey conducted by the American
Hospital Association (AHA) concluded
that drug shortages are experienced by
hospitals. For example, almost 100
percent of the 820 hospitals surveyed
had experienced at least one drug
shortage in the 6 months preceding the
survey (Ref. 6). Another survey of 1,800
health practitioners conducted by the
ISMP suggested that because drug
shortages often result in the need for
physicians to prescribe alternative

therapies which may be less effective
and higher risk than first-line
treatments, drug shortages can lead to
the potential for medication errors and
poor patient outcomes as well as higher
costs (Refs. 1 and 7).

The interim final rule is intended to
increase the scope of information that
FDA receives, enabling the Agency to:
(1) Expand distribution of information
on the discontinuance of certain drugs
to appropriate physician and patient

organizations as required by section
506C(c); and (2) work with
manufacturers and other stakeholders to
implement appropriate strategies to
reduce, to the greatest extent possible,
the public health impact of
discontinuances of products that can
lead to drug shortages. The public
health purpose of section 506C and the
Federal Food, Drug, and Cosmetic Act
as a whole are best achieved with this
modification to our existing regulations.
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Currently it appears that some
manufacturers may lack sufficient
incentives to either take steps to prevent
certain shortages or to notify FDA early
enough for the Agency to act (Ref. 7). By
providing clear definitions, the interim
final rule will address this concern and
require all applicants to report
appropriate information to the Agency
in a timely manner.

C. Benefits

The interim final rule modifies the
term “discontinuance” and clarifies the
term ‘“‘sole manufacturer”” with respect
to postmarketing reporting requirements
of products subject to section 506C. The
clarification in terminology captures
additional manufacturers as “sole
manufacturers” by explicitly linking the
definition of sole manufacturer to a
specific strength, dosage form, or route
of administration of a drug product.
Requiring notification of temporary
discontinuances and clarifying the term
sole manufacturer will result in FDA
receiving better and more timely
information on a wider range of
discontinuances. This increased
reporting will enable FDA to distribute
information on discontinuances to
appropriate physician and patient
organizations and to work with
manufactures and other stakeholders to
try to prevent a discontinuance from
leading to a drug shortage, or to mitigate
the impacts of an unavoidable drug
shortage on patients and healthcare
providers.

There is evidence that the negative
impact of drug shortages could be
significant. For instance, the American
Society of Health System Pharmacists
(ASHP) reported that annual labor costs
to manage drug shortages are
approximately $216 million in the
United States (Ref. 7). Moreover, drugs
in several major therapeutic classes are

in shortage, including oncology
products, antibiotics, and electrolyte/
nutrition products. For example,
statistics indicate that cancer alone
affects more than 11 million people in
the United States (Ref. 8). Therefore, the
potential benefits of the interim final
rule as a result of prevention or
mitigation of these drug shortages could
be substantial from both an economic
and public health viewpoint. Because
the shortage of even one critical drug
can impact a large number of patients
and healthcare providers, the potential
benefits could be substantial even if the
interim final rule only results in a small
number of additional notifications of
discontinuances to the Agency.

D. Costs

Currently, FDA receives one
mandatory notification that meets the
statutory and regulatory criteria of a
section 506C discontinuance per year
and zero certifications of good cause. In
addition, there are several dozen
voluntary submissions of information to
FDA that are related to section 506C
discontinuances but do not meet the
applicable statutory criteria, as
implemented by the current regulation.
We note that as a result of FDA’s letter
to industry (Ref. 10), FDA has
experienced a significant increase in the
number of notifications. We estimate
that the total number of manufacturers
who would be required to notify us of
a discontinuance under the interim final
rule would be 80 per year.! However,
the impact of the interim final rule
represents the incremental impact,
which is the difference between the
total number of reports required by the
interim final rule and the baseline, i.e.,
the estimated number of reports that we
would receive without the interim final
rule. We estimate that as a result of the
interim final rule, we will receive an

additional 9 to 24 notifications of
section 506C discontinuances (both
temporary and permanent
discontinuances) and 2 to 5 associated
certifications of good cause. In the 2007
Preamble, we estimated that it would
take two hours to prepare a notification
of discontinuance and 16 hours to
prepare a certification of good cause (72
FR 58993 at 58999). Since neither the
format nor the content of these
submissions will change as a result of
the interim final rule, we continue to
estimate that it will take two hours to
prepare a notification of discontinuance
and 16 hours to prepare a certification
of good cause. We estimate that it will
take longer to prepare a certification of
good cause than a notification of
discontinuance because preparing a
certification of good cause requires a
detailed narrative justifying a reduction
in the notification period, which is more
labor intensive than the simpler
notification of discontinuance.

Notifications are generally prepared
and submitted by a regulatory affairs
manager. Thus, labor hours are valued
using the median hourly wage for
Management Occupations (occupation
code 11-0000) in Pharmaceutical and
Medicine Manufacturing (North
American Industry Notification, NAICS,
code 325400) as reported by the Bureau
of Labor Statistics 2010 Employment
Occupational Statistics (Ref. 9). The
median hourly wage is $117, which is
adjusted for benefits and overhead.

The estimated cost is $234 ($117 x 2
hours) per notification of
discontinuance, and $1,872 ($117 x 16
hours) per certification of good cause. In
table 1 below we present the estimated
costs. The estimated annual cost of the
interim final rule is between $5,850 and
$15,064.

TABLE 1—ESTIMATED ADDITIONAL ANNUAL REPORTING COSTS OF THE INTERIM FINAL RULE

Number of .
o Hours per Cost per Total estimated
Type of response additional
responses response response cost
Notification of Discontinuance (§ 314.81(b)(3)(iii)) ..eerereereererrerieriererierereeneene 9-24 2 $234 $2,106-$5,704
Certification of Good Cause (§314.91) ...ooiiiiiiiiiiereree e 2-5 16 $1,872 $3,744-9,360
TOAL ettt nesrennenneee | treesrestesenenrenns | areeeresrennnenenns | areeesessesieennenn $5,850-$15,064

E. Analysis of Regulatory Alternatives

The interim final rule will result in
the submission of additional
notifications to FDA of a discontinuance
of a drug product subject to section

1The total is estimated based on 220 shortages
tracked by FDA’s CDER Drug Shortages Coordinator
from January through October of 2011, of which we

506C. As noted in FDA'’s recent report
on medical product shortages (Ref. 5),
any system that increases reporting
must ensure that, in the pursuit of more
“signal,” FDA is not overwhelmed with

estimate 30 percent would relate to discontinuances
subject to mandatory reporting under section 506C
and this interim final rule. The estimated number

“noise.” We welcome comments on
how the notifications can be designed in
line with this principle. Such an
approach is consistent with Section 4 of
Executive Order 13563, which calls

of discontinuances subject to mandatory reporting
(220 x 30 percent) is then adjusted to include two
additional months of reporting.
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upon agencies “to identify and consider
regulatory approaches that reduce
burdens and maintain flexibility and
freedom of choice for the public.” FDA
identified the following alternatives to
the interim final rule: (1) No change in
regulation; and (2) publish guidance
that encourages sole manufacturers
(including manufacturers of specific
strengths, dosage forms, and routes of
administration) to notify FDA about
temporary discontinuances of drug
products subject to the rule, and (3)
provide incentives for voluntary
reporting.

1. Alternative 1: No Change in
Regulation

A simple alternative would be to
leave the current regulation unchanged.
While this alternative may not impose
additional costs on sole manufacturers
of drug products subject to section
506C, the benefits of this option would
be uncertain and would not provide any
additional tools to reduce the number of
product shortages.

2. Alternative 2: Publish Guidance

FDA could draft additional guidance
to encourage voluntary notification of
upcoming discontinuances. A recent
example is a FDA'’s letter to industry
(Ref. 10). However, such
communications and guidance cannot
impose new regulatory requirements.
Without this regulation defining which
manufacturers are required to notify
FDA about both temporary and

permanent discontinuances of drug
products subject to section 506C, FDA
may not have adequate information to
distribute to physician and patient
organizations and to work effectively
with manufacturers and other
stakeholders to better prevent and
mitigate drug shortages.

3. Alternative 3: Provide Incentives for
Voluntary Reporting

It may be possible to develop a system
of incentives to encourage increased
reporting on a voluntary basis. FDA
welcomes comments from the public on
how such a system could be
implemented, including the types of
incentives that would advance the
FDA'’s mission to protect the public
health while encouraging additional
reporting.

F. Regulatory Flexibility Analysis

FDA has examined the economic
implications of the interim final rule as
required by the Regulatory Flexibility
Act. The Agency projects that the
interim final rule will not likely have a
significant economic impact on a
substantial number of small entities, but
seeks comment on its analysis below.

1. Economic Effect on Small Entities

The Small Business Administration
(SBA) uses different definitions of what
a small entity is for different industries.
Using SBA standard size definitions, a
firm categorized in NAICS code 315412
(Pharmaceutical Preparations) or NAICS

code 325414 (Biological Products) is
considered small if it employs fewer
than 750 or 500 people, respectively
(Ref. 11). The most currently available
data from the 2007 Economic Census
(Ref. 12) show that at least 92 percent
of these establishments would be
considered small by SBA standards.2
We note that using data at the
establishment level implicitly assumes
that the typical manufacturing
establishment is roughly equivalent to
the typical small manufacturing firm.

We estimate that the cost per response
as a percent of average sales for
manufacturers in NAICS code 325412
could represent up to 0.002 percent of
sales. The greatest impact is on
establishments hiring fewer than 10
employees, where the cost per response
as a percent of average sales ranges from
0.029 percent to 0.235 percent. The
analysis of the effect on small versus
large entities for NAICS 312314 is
limited by data restrictions imposed to
safeguard the confidentially of some
establishments. Consequently, for
NAICS code 312314 the average value of
shipments is only presented for all
establishments. We estimate that the
cost per response as a percent of average
sales in this industry is between 0.001
percent and 0.004 percent (see table 2).
Therefore, the Agency concludes that
this rule will not likely have a
significant impact on a substantial
number of small entities, but we request
comments on our analysis.

TABLE 2—ESTIMATED ECONOMIC IMPACT OF INTERIM FINAL RULE ON SMALL ENTITIES

Cost per response as a percent of av-
erage sales
Average value of
Number of estab- Total value of ; $234 per re- $1,872 per re-
Number of employees lishments shipments ($000) s(fgqrggg’;s sp(onse—pnotifica- éponse—pcenifi-
’ tion of discontinu- cation of good
ance) cause)
(%) (%)

NAICS Code 325412:

09 s 408 324,604 796 0.029 0.235
10-19 77 317,551 4,124 0.006 0.045
2099 ........ 249 8,377,347 33,644 0.001 0.006
100-499 182 32,516,961 178,665 0.000 0.001
500 and over 75 68,162,155 908,829 0.000 0.000

All e 991 109,698,618 110,695 0.000 0.002

NAICS Code 325414:

All e 350 16,112,435 46,036 0.001 0.004

2. Additional Flexibility Identified

In this section, we identify
alternatives that would present
reductions in costs to small entities.

2For NAICS code 325412, total value of
shipments data are not available for establishments
employing fewer than 750 employees. The

Alternative 1: Exempt Small-sized
Entities: Exempting small-sized
businesses from the interim final rule
would reduce the economic impact to

estimated percent of small establishments (92
percent) is based on the total number of
establishments with fewer than 500 employees. For

small businesses by up to 0.235 percent
of average sales. However, not imposing
these notification requirements on drug
products subject to section 506C could

NAICS code 324514 the percent of establishments
with fewer than 750 employees is 96 percent.
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exacerbate the increasing trend in drug
shortages that affect a substantial
number of patients and healthcare
providers. Moreover, these reporting
requirements enable FDA to distribute
information to physician and patient
organizations, to assess potential drug
shortages, and to evaluate mitigation
strategies. Thus, exempting small
business entities may in the long-term
lead to high social costs associated with
outcomes such as worsening of
conditions for patients for whom these
products are necessary.

Alternative 2: Extend the Compliance
Period for Small Businesses: An
alternative to reduce costs would be to
extend the compliance period for small-
sized entities. While a longer
compliance period may enable small
businesses to reduce labor costs, it
would delay FDA’s receipt of notices of
discontinuance and limit the Agency’s
ability to distribute information to
physician and patient organizations as
required by section 506C(c), to assess
potential drug shortages, and to work
with manufacturers and other
stakeholders to prevent or mitigate
shortages.

V. Paperwork Reduction Act of 1995

This interim final rule contains
information collection provisions that
are subject to review by OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520) (the PRA). The title,
description, and respondent description
of these provisions are shown below
with an estimate of the annual reporting
burden. Included in the estimate is the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
each collection of information.

FDA invites comments on: (1)
Whether the proposed collections of
information are necessary for the proper
performance of FDA’s functions,
including whether the information will
have practical utility; (2) the accuracy of
FDA'’s estimate of the burden of the
proposed collections of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collections of information
on respondents, including through the
use of automated collection techniques,
when appropriate, or other forms of
information technology.

Title: Applications for Food and Drug
Administration Approval to Market a
New Drug; Revision of Postmarketing
Reporting Requirements—
Discontinuance.

Description: Sections 314.81(b)(3)(iii)
and 314.91 of FDA’s regulations
(““§ 314.81(b)(3)(iii)”” and ““§ 314.91",
respectively) implement section 506C.
Section 314.81(b)(3)(iii) requires entities
who are the sole manufacturers of
certain drug products to notify us at
least 6 months before discontinuance of
manufacture of the product. For the
regulations to apply, a product must
meet the following three criteria:

1. The product must be life
supporting, life sustaining, or intended
for use in the prevention of a
debilitating disease or condition;

2. The product must have been
approved by FDA under section 505(b)
or 505(j) of the Federal Food, Drug, and
Cosmetic Act; and

3. The product must not have been
originally derived from human tissue
and replaced by a recombinant product.

Under § 314.81(b)(3)(iii)(c), we will
publicly disclose information about
drug products subject to section 506C
that are to be discontinued. Section
314.91 allows us to reduce the 6-month
notification period if we find that good
cause exists for the reduction. A
manufacturer may request that we
reduce the notification period by
certifying that good cause for the
reduction exists.

In the October 18, 2007 final rule (72
FR 58993), we added §§ 314.81(b)(3)(iii)
and 314.91 to our regulations. Sections
314.81(b)(3)(iii) and 314.91 require two
new reporting requirements to FDA that
are subject to OMB approval under the
PRA: Notification of Discontinuance
and Certification of Good Cause. The
interim final rule adds two new
definitions to § 314.81(b)(3)(iii):
“discontinuance” and “sole
manufacturer.” The interim final rule
clarifies the scope of manufacturers
required to report and expands the
range of circumstances required to be
reported to the Agency under
§ 314.81(b)(3)(iii), but does not change
the substantive content of the reports
required to be submitted to the Agency.
This PRA analysis covers the
information collection resulting from
the October 18, 2007 final rule and also
includes our estimates of how the
number of Notifications of
Discontinuance and Certifications of
Good Cause may increase as a result of
this interim final rule. Accordingly, the
estimates included in the Analysis of
Impacts will not directly match the
estimates in the PRA analysis because
the PRA analysis represents an estimate
of the total reporting burden under
§§314.81(b)(3)(iii) and 314.91, while the
Analysis of Impacts examines only the
increased costs and benefits as a result
of the interim final rule.

A. Notification of Discontinuance

Under § 314.81(b)(3)(iii), at least 6
months before a sole manufacturer
intends to discontinue manufacture of a
drug product subject to section 506C,
the manufacturer must send us
notification of the discontinuance. The
notification of discontinuance generally
contains the name of the manufacturer,
the name of the product to be
discontinued, the reason for the
discontinuance, and the date of
discontinuance. We will work with
relevant manufacturers during the 6-
month notification period to help
minimize the effect of the
discontinuance on patients and health
care providers, and to distribute
appropriate information about the
discontinuance to physician and patient
organizations. The interim final rule
adds definitions of “discontinuance”
and ‘“‘sole manufacturer” to
§314.81(b)(3)(iii). The inclusion of these
definitions expands notification
requirements under § 314.81(b)(3)(iii) to
additional discontinuance
circumstances and clarifies the scope of
manufacturers who must report
discontinuances. The interim final rule
also requires that notifications of
discontinuance be submitted either
electronically or by telephone according
to instructions on FDA’s Drug Shortage
Web site at http://www.fda.gov/Drugs/
DrugSafety/DrugShortages. This change
ensures that the appropriate offices are
timely notified of all relevant
discontinuances. It also reflects existing
practice for submitting notices of
discontinuance, and reduces the burden
on industry to submit multiple copies of
the notification.

B. Certification of Good Cause

We may reduce the 6-month
notification period if we find good cause
for the reduction. As described in
§314.91, a manufacturer can request a
reduction in the notification period by
submitting written certification that
good cause exists to the following
designated offices: (1) The CDER Drug
Shortage Coordinator at the address of
the Director of CDER; (2) the CDER Drug
Registration and Listing Team, Division
of Compliance Risk Management and
Surveillance in CDER; and (3) the
director of either the CDER division or
the CBER office that is responsible for
reviewing the application. The
following circumstances may establish
good cause:

¢ A public health problem may result
from continuation of manufacturing for
the 6-month period (§ 314.91(d)(1));


http://www.fda.gov/Drugs/DrugSafety/DrugShortages
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e A biomaterials shortage prevents
the continuation of manufacturing for
the 6-month period (§ 314.91(d)(2));

¢ A liability problem may exist for
the manufacturer if the manufacturing is
continued for the 6-month period
(§314.91(d)(3));

¢ Continuation of the manufacturing
for the 6-month period may cause
substantial economic hardship for the
manufacturer (§ 314.91(d)(4));

e The manufacturer has filed for
bankruptcy under chapter 7 or 11 of title
11, United States Code (§ 314.91(d)(5));

¢ The manufacturer can stop making
the product but still distribute it to
satisfy existing market need for 6
months (§314.91(d)(6)); or

e Other good cause exists for a
reduction in the notification period
(§314.91(d)(7)).

With each certification described
previously, the manufacturer must
describe in detail the basis for its
conclusion that such circumstances
exist. We require that the written
certification that good cause exists be
submitted to the offices identified
previously to ensure that our efforts to
address the discontinuance take place in
a timely manner. The interim final rule
makes no changes to the requirements
or process for certification of good
cause.

Description of Respondents: An
applicant that is the sole manufacturer
and who is discontinuing manufacture
of a drug product that meets the
following criteria: (1) Is life supporting,
life sustaining, or intended for use in
the prevention of a debilitating disease
or condition; (2) was approved by FDA
under section 505(b) or (j) of the Federal
Food, Drug, and Cosmetic Act; and (3)
was not originally derived from human
tissue and replaced by a recombinant
product.

Burden Estimate: Table 3 of this
document provides an estimate of the
annual reporting burden for notification
of a product discontinuance and
certification of good cause under
§§314.81(b)(3)(iii) and 314.91, as
amended by this interim final rule.

Notification of Discontinuance: Based
on data collected from the CDER Drug
Shortage Coordinator since December
17, 2007, when §§ 314.81(b)(3)(iii) and
314.91 went into effect, one
manufacturer during each year reported
to FDA a discontinuance of one drug
product meeting the criteria of section
506C and its implementing regulations
(i.e., the drug product was approved
under section 505(b) or (j) of the Federal
Food, Drug, and Cosmetic Act, the drug
product was “life-supporting, life-
sustaining or intended for use in the
prevention of a debilitating disease or
condition,” the drug product was
produced by a sole manufacturer, and
the drug product was permanently
discontinued). CDER’s Drug Shortages
Coordinator tracked 220 drug shortages
between January and October of 2011.
The Agency estimates that 30 percent
(66) of these shortages would relate to
discontinuances subject to mandatory
reporting under section 506C as a result
of the interim final rule. Adjusting to
include an additional two months of
reporting (November and December), we
estimate that FDA will receive a total of
80 notifications of a discontinuance per
year under section 506C, as amended by
the interim final rule. Based on
experience, a manufacturer submits
only one notification of a
discontinuance per year, thus the total
number of manufacturers who would be
required to notify us of a discontinuance
would be 80. Therefore, the number of
respondents is estimated to be 80. The
hours per response is the estimated
number of hours that a respondent
would spend preparing the information
to be submitted with a notification of
product discontinuance, including the
time it takes to gather and copy the
statement. Based on experience in
working with manufacturers to submit
notifications under § 314.81(b)(3)(iii),
we estimate that approximately 2 hours
on average are needed per response. We
do not expect the changes in the interim
final rule to affect the number of hours
per response. Therefore, we estimate

that respondents will spend 160 hours
per year notifying us of a product
discontinuance under these regulations.

Certification of Good Cause: Based on
data collected from the CDER drug
shortage coordinator since 2007, one
manufacturer each year reported a
discontinuance of one drug product
under section 506C and its
implementing regulations. Each
manufacturer has the opportunity under
§ 314.91 to request a reduction in the 6-
month notification period by certifying
to us that good cause exists for the
reduction. The Agency has received no
certifications of good cause since 2007.
Although we expect we will receive an
increase in the number of reports of
discontinuances as a result of the
changes in the interim final rule,
because of the limited circumstances
under which good cause can be
requested or would be appropriately
granted, we do not expect a
correspondingly large increase in the
number of manufacturers requesting a
certification of good cause. We estimate
that only 5 manufacturers will request a
certification of good cause each year.
Therefore, the number of respondents is
estimated to be 5. The total annual
responses are the total number of
certifications of good cause that are
expected to be submitted to us in a year.
We estimate that the total annual
responses will remain small, averaging
one response per respondent. The hours
per response is the estimated number of
hours that a respondent spends
preparing the detailed information
certifying that good cause exists for a
reduction in the notification period,
including the time it takes to gather and
copy the documents. We estimate that
approximately 16 hours on average are
needed per response. Therefore, we
estimate that 80 hours will be spent per
year by respondents certifying that good
cause exists for a reduction in the 6-
month notification period under
§314.91.

TABLE 3—ESTIMATED ANNUAL REPORTING BURDEN !

Number of re-
; Number of re- Total annual Hours per re-
21 CFR Section spondents iggggize[)rir responses sponse Total hours
Notification of Discontinuance ..........ccccecvveevieeeciciecccieees
(B14.81(D)(B)(ii1)) +evveeveeereerireriee e esieesee e 80 1 80 2 160
Certification of Good Cause (314.91) ....ccoviiiiiiienniiiiieens 5 1 5 16 80
TOAL et 240

1There are no capital costs or operating and maintenance costs associated with this collection of information.
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The information collection provisions
for this interim final rule have been
submitted to OMB for emergency review
under the Paperwork Reduction Act of
1995. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number.

Interested persons are requested to fax
comments regarding the information
collection to the Office of Information
and Regulatory Affairs, OMB. To ensure
that comments on the information
collection are received, OMB
recommends that written comments be
faxed to the Office of Information and
Regulatory Affairs, OMB, Attn: FDA
Desk Officer, FAX: (202) 395-5806, or
emailed to
OIRA_submission@omb.eop.gov. All
comments should be identified with the
title, “Applications for Food and Drug
Administration Approval to Market a
New Drug; Revision of Postmarketing
Reporting Requirements—
Discontinuance.”

VI. Federalism

FDA has analyzed this interim final
rule in accordance with the principles
set forth in Executive Order 13132. FDA
has determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
Agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

VII. Environmental Impact

The Agency has determined under 21
CFR 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VIII. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division

of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

IX. References

The following references are on
display in the Division of Dockets
Management (see ADDRESSES) and may
be seen by interested persons between 9
a.m. and 4 p.m., Monday through
Friday. (FDA has verified all Web site
addresses, but FDA is not responsible
for any subsequent changes to the Web
site after this document publishes in the
Federal Register).
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List of Subjects in 21 CFR Part 314

Administrative practice and
procedure, Confidential business
information, Drugs, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, the Public
Health Service Act, and under authority
delegated to the Commissioner of Food
and Drugs, 21 CFR part 314 is amended
as follows:

PART 314—APPLICATIONS FOR FDA
APPROVAL TO MARKET A NEW DRUG

m 1. The authority citation for 21 CFR
part 314 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 356, 356a, 356b, 356¢, 371, 374,
379e.

m 2.In § 314.81, paragraph (b)(3)(iii)(a)
is amended by removing the phrase
“discontinuing manufacture” and
adding in its place the phrase
“discontinuance of manufacture”; by
revising paragraph (b)(3)(iii)(b); and by
adding new paragraph (b)(3)(iii)(d) to
read as follows:

§314.81 Other postmarketing reports.
* * * * *

(b) * ok %

(3) * x %

(111) * % %

(b) Notifications required by
paragraph (b)(3)(iii)(a) of this section
must be submitted to FDA either
electronically or by phone according to
instructions on FDA’s Drug Shortages
Web site at: http://www.fda.gov/Drugs/
DrugSafety/DrugShortages.

(d) For purposes of this section and
§314.91, the terms ‘‘discontinuance”
and “‘sole manufacturer” are defined as
follows:

Discontinuance means any
interruption in manufacturing of a drug
product described in paragraph
(b)(3)(iii)(a) of this section for sale in the
United States that could lead to a
potential disruption in supply of the
drug product, whether the interruption


http://factfinder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-fds_name=EC0700A1&-ds_name=EC0731SG3&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-fds_name=EC0700A1&-ds_name=EC0731SG3&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-fds_name=EC0700A1&-ds_name=EC0731SG3&-_lang=en
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-fds_name=EC0700A1&-ds_name=EC0731SG3&-_lang=en
http://www.fda.gov/downloads/AboutFDA/CentersOffices/CDER/ManualofPoliciesProcedures/ucm079936.pdf
http://www.fda.gov/downloads/AboutFDA/CentersOffices/CDER/ManualofPoliciesProcedures/ucm079936.pdf
http://www.fda.gov/downloads/AboutFDA/CentersOffices/CDER/ManualofPoliciesProcedures/ucm079936.pdf
http://www.fda.gov/downloads/AboutFDA/CentersOffices/CDER/ManualofPoliciesProcedures/ucm079936.pdf
http://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/ucm275051.htm
http://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/ucm275051.htm
http://www.fda.gov/AboutFDA/ReportsManualsForms/Reports/ucm275051.htm
http://www.ismp.org/newsletters/acutecare/articles/20100923.asp
http://www.ismp.org/newsletters/acutecare/articles/20100923.asp
http://www.fda.gov/Drugs/DrugSafety/DrugShortages/ucm277675.htm
http://www.fda.gov/Drugs/DrugSafety/DrugShortages/ucm277675.htm
http://www.sba.gov/sites/default/files/Size_Standards_Table.pdf
http://www.sba.gov/sites/default/files/Size_Standards_Table.pdf
http://www.aha.org/aha/content/2011/pdf/drugshortagesurvey.pdf
http://www.aha.org/aha/content/2011/pdf/drugshortagesurvey.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-11-03/pdf/2011-28728.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-11-03/pdf/2011-28728.pdf
http://aspe.hhs.gov/sp/reports/2011/DrugShortages/ib.shtml
http://aspe.hhs.gov/sp/reports/2011/DrugShortages/ib.shtml
http://www.fda.gov/Drugs/DrugSafety/DrugShortages
http://www.fda.gov/Drugs/DrugSafety/DrugShortages
http://www.bls.gov/oes/current/oes_nat.htm
http://www.bls.gov/oes/current/oes_nat.htm
mailto:OIRA_submission@omb.eop.gov
http://www.cancer.org/acs/groups/content/@epidemiologysurveilance/documents/document/acspc-029771.pdf
http://www.cancer.org/acs/groups/content/@epidemiologysurveilance/documents/document/acspc-029771.pdf
http://www.cancer.org/acs/groups/content/@epidemiologysurveilance/documents/document/acspc-029771.pdf
http://www.cancer.org/acs/groups/content/@epidemiologysurveilance/documents/document/acspc-029771.pdf

78540

Federal Register/Vol. 76, No. 243 /Monday, December 19, 2011/Rules and Regulations

is intended to be temporary or
permanent.

Sole manufacturer means an
applicant that is the only entity
currently manufacturing a drug product
of a specific strength, dosage form, or
route of administration for sale in the
United States, whether the product is
manufactured by the applicant or for the
applicant under contract with one or
more different entities.

* * * * *

Dated: December 13, 2011.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2011-32354 Filed 12—15-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9565]
RIN 1545-BG15

Corporate Reorganizations; Guidance
on the Measurement of Continuity of
Interest

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations that provide guidance
regarding the continuity of interest
requirement for corporate
reorganizations. The guidance is
necessary to establish the date upon
which continuity of interest is
measured. These regulations affect
corporations and their shareholders.
DATES: Effective Date: These regulations
are effective on December 19, 2011.
Applicability Date: For dates of
applicability, see § 1.368—1(e)(9)(ii).
FOR FURTHER INFORMATION CONTACT:
Richard Starke at (202) 622-7790 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Background

The Internal Revenue Code of 1986
(Code) provides for general non-
recognition treatment for
reorganizations described in section 368
of the Code. In addition to satisfying the
statutory requirements of a
reorganization, a transaction also must
satisfy certain non-statutory
requirements, such as continuity of
interest (COI). COI requires that, in
substance, a substantial part of the value
of the proprietary interests in the target

corporation be preserved in the
reorganization. A proprietary interest in
the target corporation is preserved if, in
a potential reorganization, it is
exchanged for a proprietary interest in
the issuing corporation, it is exchanged
by the acquiring corporation for a direct
interest in the target corporation
enterprise, or it otherwise continues as
a proprietary interest in the target
corporation. See § 1.368—1(e)(1)(i).

On August 10, 2004, the IRS and the
Treasury Department published a notice
of proposed rulemaking (REG-129706—
04, 2004—2 CB 479) in the Federal
Register (69 FR 48429) (2004 proposed
regulations) identifying certain
circumstances in which the
determination of whether a proprietary
interest in the target corporation is
preserved would be made by reference
to the value of the issuing corporation’s
stock on the day before there is an
agreement to effect the potential
reorganization. Specifically, the 2004
proposed regulations provided that, in
determining whether a proprietary
interest in the target corporation is
preserved, the consideration to be
exchanged for the proprietary interests
in the target corporation pursuant to a
contract to effect the potential
reorganization is valued on the last
business day before the first date such
contract is a binding contract (the Pre-
Signing Date), if such consideration was
fixed at the signing date (the signing
date rule). On September 16, 2005, the
IRS and the Treasury Department
published final regulations (TD 9225,
2005-2 CB 716) in the Federal Register
(70 FR 54631) (2005 final regulations)
that retained the general framework of
the 2004 proposed regulations but made
several modifications in response to
comments received regarding the
proposed regulations. After
consideration of comments relating to
the 2005 final regulations, the IRS and
the Treasury Department published
temporary (TD 9316, 2007—1 CB 962)
and proposed (REG-146247-06, 2007—1
CB 977) regulations in the Federal
Register (72 FR 12974 and 72 FR 13058
respectively) (the 2007 temporary
regulations). The 2007 temporary
regulations generally narrowed the
definition of fixed consideration, and
accordingly, limited the application of
the signing date rule. The preamble
explained that the signing date rule is
based on the principle that, where a
binding contract provides for fixed
consideration, the target corporation
shareholders can generally be viewed as
being subject to the economic fortunes
of the issuing corporation as of the
signing date. However, if the contract

does not provide for fixed
consideration, the signing date value of
the issuing corporation stock is not
relevant for purposes of determining the
extent to which a proprietary interest in
the target corporation is preserved.

On March 17, 2010, the IRS released
Notice 2010-25 (the Notice), 2010-1 CB
527. Notice 2010-25 acknowledged that
the 2007 temporary regulations would,
as required by sunset provisions of
section 7805(e)(2), expire on March 19,
2010. It also noted that proposed
regulations (REG-146247-06, 2007—1
CB 977) previously published in the
Federal Register (72 FR 13058) had the
same text as the expiring temporary
regulations and would remain
outstanding after that expiration. The
Notice provided that, until the issuance
of new regulations, taxpayers could
choose, as long as a specified condition
of consistency among parties was
satisfied, to apply the rules in the
proposed regulations. The ability of
taxpayers to elect to apply the rules of
the proposed regulations, as provided in
the Notice, is incorporated into § 1.368—
1(e)(9)(ii), the effective/applicability
date of these final regulations. See
§601.601(d)(2)(ii)(b).

Explanation of Revisions

These final regulations adopt the 2007
temporary regulations with only minor
changes. First, questions were raised
concerning whether a contract can
provide for fixed consideration under
the general definition of fixed
consideration if the contract provides
for a shareholder election. These final
regulations clarify that a shareholder
election does not prevent a contract
from satisfying the general definition of
fixed consideration if that requirement
is otherwise met. Second, Example 9 is
modified to address a more typical fact
pattern.

In response to comments regarding
the application of the signing date rule
and after further consideration of the
purpose and operation of that rule, the
IRS and the Treasury Department have
proposed a regulation, published
elsewhere in this issue of the Federal
Register, under which application of the
signing date principles would be
expanded. That notice of proposed
rulemaking (REG-124627-11) also
requests comments regarding the
propriety of applying signing date
principles more generally to
transactions in which the target
corporation shareholders, pursuant to a
binding contract to effect a potential
reorganization, become subject to the
economic fortunes of issuing
corporation consideration between the
signing date and the closing date. In
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these cases, a more liberal application of
signing date principles may result in
valuing issuing corporation
consideration at one or more dates
between the signing date and the closing
date.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13565. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to this
regulation and, because the regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking preceding this
regulation was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small businesses.

Drafting Information

The principal author of these final
regulations is Richard Starke of the
Office of Associate Chief Counsel
(Corporate). However, other personnel
from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and record
keeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.368-1 is amended by
revising paragraph (e)(2), revising the
paragraph heading of (e)(9)(i), and
revising paragraph (e)(9)(ii) to read as
follows:

§1.368-1 Purpose and scope of exception
of reorganization exchanges.

* * * * *

(e) * x %

(2) Measuring continuity of interest—
(i) In general. In determining whether a
proprietary interest in the target

corporation is preserved, the
consideration to be exchanged for the
proprietary interests in the target
corporation pursuant to a contract to
effect the potential reorganization shall
be valued on the last business day
before the first date such contract is a
binding contract (the pre-signing date),
if such contract provides for fixed
consideration. If a portion of the
consideration provided for in such a
contract consists of other property
identified by value, then this specified
value of such other property is used for
purposes of determining the extent to
which a proprietary interest in the target
corporation is preserved. If the contract
does not provide for fixed
consideration, this paragraph (e)(2)(i) is
not applicable.

(ii) Binding contract—(A) In general.
A binding contract is an instrument
enforceable under applicable law
against the parties to the instrument.
The presence of a condition outside the
control of the parties (including, for
example, regulatory agency approval)
shall not prevent an instrument from
being a binding contract. Further, the
fact that insubstantial terms remain to
be negotiated by the parties to the
contract, or that customary conditions
remain to be satisfied, shall not prevent
an instrument from being a binding
contract.

(B) Modifications—(1) In general. If a
term of a binding contract that relates to
the amount or type of the consideration
the target shareholders will receive in a
potential reorganization is modified
before the closing date of the potential
reorganization, and the contract as
modified is a binding contract, the date
of the modification shall be treated as
the first date there is a binding contract.

(2) Modification of a transaction that
preserves continuity of interest.
Notwithstanding paragraph
(e)(2)(i1)(B)(1) of this section, a
modification of a term that relates to the
amount or type of consideration the
target shareholders will receive in a
transaction that would have resulted in
the preservation of a substantial part of
the value of the target corporation
shareholders’ proprietary interests in
the target corporation if there had been
no modification will not be treated as a
modification if—

(i) The modification has the sole effect
of providing for the issuance of
additional shares of issuing corporation
stock to the target corporation
shareholders;

(i1) The modification has the sole
effect of decreasing the amount of
money or other property to be delivered
to the target corporation shareholders;
or

(iif) The modification has the effect of
decreasing the amount of money or
other property to be delivered to the
target corporation shareholders and
providing for the issuance of additional
shares of issuing corporation stock to
the target corporation shareholders.

(3) Modification of a transaction that
does not preserve continuity of interest.
Notwithstanding paragraph
(e)(2)(i1)(B)(1) of this section, a
modification of a term that relates to the
amount or type of consideration the
target shareholders will receive in a
transaction that would not have resulted
in the preservation of a substantial part
of the value of the target corporation
shareholders’ proprietary interests in
the target corporation if there had been
no modification will not be treated as a
modification if—

(i) The modification has the sole effect
of providing for the issuance of fewer
shares of issuing corporation stock to
the target corporation shareholders;

(i7) The modification has the sole
effect of increasing the amount of
money or other property to be delivered
to the target corporation shareholders;
or

(iif) The modification has the effect of
increasing the amount of money or other
property to be delivered to the target
corporation shareholders and providing
for the issuance of fewer shares of
issuing corporation stock to the target
corporation shareholders.

(C) Tender offers. For purposes of this
paragraph (e)(2), a tender offer that is
subject to section 14(d) of the Securities
and Exchange Act of 1934 [15 U.S.C.
78n(d)(1)] and Regulation 14D (17 CFR
240.14d-1 through 240.14d-101) and is
not pursuant to a binding contract, is
treated as a binding contract made on
the date of its announcement,
notwithstanding that it may be modified
by the offeror or that it is not
enforceable against the offerees. If a
modification (not pursuant to a binding
contract) of such a tender offer is subject
to the provisions of Regulation 14d—6(c)
(17 CFR 240.14d-6(c)) and relates to the
amount or type of the consideration
received in the tender offer, then the
date of the modification shall be treated
as the first date there is a binding
contract.

(iii) Fixed consideration—(A) In
general. A contract provides for fixed
consideration if it provides the number
of shares of each class of stock of the
issuing corporation, the amount of
money, and the other property
(identified either by value or by specific
description), if any, to be exchanged for
all the proprietary interests in the target
corporation, or to be exchanged for each
proprietary interest in the target
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corporation. A shareholder’s election to
receive a number of shares of stock of
the issuing corporation, money, or other
property (or some combination of stock
of the issuing corporation, money, or
other property) in exchange for all of the
shareholder’s proprietary interests in
the target corporation, or each of the
shareholder’s proprietary interests in
the target corporation, will not prevent
a contract from satisfying the definition
of fixed consideration provided for in
this paragraph (e)(2)(iii)(A).

(B) Shareholder elections. A contract
that provides a target corporation
shareholder with an election to receive
a number of shares of stock of the
issuing corporation, money, or other
property (or some combination of stock
of the issuing corporation, money, or
other property) in exchange for all of the
shareholder’s proprietary interests in
the target corporation, or each of the
shareholder’s proprietary interests in
the target corporation, provides for fixed
consideration if the determination of the
number of shares of issuing corporation
stock to be provided to the target
corporation shareholder is determined
using the value of the issuing
corporation stock on the last business
day before the first date there is a
binding contract. This is the case even
though the shareholder election may
preclude a determination, prior to the
closing date, of the number of shares of
each class of the issuing corporation, the
amount of money, and the other
property (or the combination of shares,
money and other property) to be
exchanged for each proprietary interest
in the target corporation.

(C) Contingent adjustments to the
consideration—(1) In general. Except as
provided in paragraph (e)(2)(iii)(C)(2) of
this section, a contract that provides for
contingent adjustments to the
consideration will be treated as
providing for fixed consideration if it
would satisfy the requirements of
paragraph (e)(2)(iii)(A) of this section
without the contingent adjustment
provision.

(2) Exceptions. A contract will not be
treated as providing for fixed
consideration if the contract provides
for contingent adjustments to the
consideration that prevent (to any
extent) the target corporation
shareholders from being subject to the
economic benefits and burdens of
ownership of the issuing corporation
stock after the last business day before
the first date the contract is a binding
contract. For example, a contract will
not be treated as providing for fixed
consideration if the contract provides
for contingent adjustments to the
consideration in the event that the value

of the stock of the issuing corporation,
the value of the assets of the issuing
corporation, or the value of any
surrogate for either the value of the
stock of the issuing corporation or the
assets of the issuing corporation
increases or decreases after the last
business day before the first date there
is a binding contract. Similarly, a
contract will not be treated as providing
for fixed consideration if the contract
provides for contingent adjustments to
the number of shares of the issuing
corporation stock to be provided to the
target corporation shareholders
computed using any value of the issuing
corporation shares after the last business
day before the first date there is a
binding contract.

(D) Escrows. Placing part of the
consideration to be exchanged for
proprietary interests in the target
corporation in escrow to secure target’s
performance of customary pre-closing
covenants or customary target
representations and warranties will not
prevent a contract from being treated as
providing for fixed consideration.

(E) Anti-dilution clauses. The
presence of a customary anti-dilution
clause will not prevent a contract from
being treated as providing for fixed
consideration. However, the absence of
such a clause will prevent a contract
from being treated as providing for fixed
consideration if the issuing corporation
alters its capital structure between the
first date there is an otherwise binding
contract to effect the transaction and the
effective date of the transaction in a
manner that materially alters the
economic arrangement of the parties to
the binding contract. If the number of
shares of the issuing corporation to be
issued to the target corporation
shareholders is altered pursuant to a
customary anti-dilution clause, the
value of the shares determined under
paragraph (e)(2)(i) of this section must
be adjusted accordingly.

(F) Dissenters’ rights. The possibility
that some shareholders may exercise
dissenters’ rights and receive
consideration other than that provided
for in the binding contract will not
prevent the contract from being treated
as providing for fixed consideration.

(G) Fractional shares. The fact that
money may be paid in lieu of issuing
fractional shares will not prevent a
contract from being treated as providing
for fixed consideration.

(iv) New issuances. For purposes of
applying paragraph (e)(2)(i) of this
section, any class of stock, securities, or
indebtedness that the issuing
corporation issues to the target
corporation shareholders pursuant to
the potential reorganization and that

does not exist before the first date there
is a binding contract to effect the
potential reorganization is deemed to
have been issued on the last business
day before the first date there is a
binding contract to effect the potential
reorganization.

(v) Examples. For purposes of the
examples in this paragraph (e)(2)(v), P is
the issuing corporation, T is the target
corporation, S is a wholly owned
subsidiary of P, all corporations have
only one class of stock outstanding, A
is an individual, no transactions other
than those described occur, and the
transactions are not otherwise subject to
recharacterization. The following
examples illustrate the application of
this paragraph (e)(2):

Example 1. Application of signing date
rule. On January 3 of year 1, P and T sign
a binding contract pursuant to which T will
be merged with and into P on June 1 of year
1. Pursuant to the contract, the T
shareholders will receive 40 P shares and $60
of cash in exchange for all of the outstanding
stock of T. Twenty of the P shares, however,
will be placed in escrow to secure customary
target representations and warranties. The P
stock is listed on an established market. On
January 2 of year 1, the value of the P stock
is $1 per share. On June 1 of year 1, T merges
with and into P pursuant to the terms of the
contract. On that date, the value of the P
stock is $.25 per share. None of the stock
placed in escrow is returned to P. Because
the contract provides for the number of
shares of P and the amount of money to be
exchanged for all of the proprietary interests
in T, under this paragraph (e)(2), there is a
binding contract providing for fixed
consideration as of January 3 of year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
determined by reference to the value of the
P stock on the pre-signing date. Because, for
continuity of interest purposes, the T stock
is exchanged for $40 of P stock and $60 of
cash, the transaction preserves a substantial
part of the value of the proprietary interest
in T. Therefore, the transaction satisfies the
continuity of interest requirement.

Example 2. Treatment of forfeited
escrowed stock. (i) Escrowed stock. The facts
are the same as in Example 1 except that T’s
breach of a representation results in the
escrowed consideration being returned to P.
Because the contract provides for the number
of shares of P and the amount of money to
be exchanged for all of the proprietary
interests in T, under this paragraph (e)(2),
there is a binding contract providing for fixed
consideration as of January 3 of year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
determined by reference to the value of the
P stock on the pre-signing date. Pursuant to
paragraph (e)(1)(i) of this section, for
continuity of interest purposes, the T stock
is exchanged for $20 of P stock and $60 of
cash, and the transaction does not preserve
a substantial part of the value of the
proprietary interest in T. Therefore, the
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transaction does not satisfy the continuity of
interest requirement.

(ii) Escrowed stock and cash. The facts are
the same as in paragraph (i) of this Example
2 except that the consideration placed in
escrow consists solely of eight of the P shares
and $12 of the cash. Because the contract
provides for the number of shares of P and
the amount of money to be exchanged for all
of the proprietary interests in T, under this
paragraph (e)(2), there is a binding contract
providing for fixed consideration as of
January 3 of year 1. Therefore, whether the
transaction satisfies the continuity of interest
requirement is determined by reference to the
value of the P stock on the pre-signing date.
Pursuant to paragraph (e)(1)(i) of this section,
for continuity of interest purposes, the T
stock is exchanged for $32 of P stock and $48
of cash, and the transaction preserves a
substantial part of the value of the
proprietary interest in T. Therefore, the
transaction satisfies the continuity of interest
requirement.

Example 3. Redemption of stock received
pursuant to binding contract. The facts are
the same as in Example 1 except that A owns
50 percent of the outstanding stock of T
immediately prior to the merger and receives
10 P shares and $30 in the merger and an
additional 10 P shares upon the release of the
stock placed in escrow. In connection with
the merger, A and S agree that, immediately
after the merger, S will purchase any P shares
that A acquires in the merger for $1 per
share. Shortly after the merger, S purchases
A’s P shares for $20. Because the contract
provides for the number of shares of P and
the amount of money to be exchanged for all
of the proprietary interests in T, under this
paragraph (e)(2), there is a binding contract
providing for fixed consideration as of
January 3 of year 1. Therefore, whether the
transaction satisfies the continuity of interest
requirement is determined by reference to the
value of the P stock on the pre-signing date.
In addition, S is a person related to P under
paragraph (e)(4)(i)(A) of this section.
Accordingly, A is treated as exchanging his
T shares for $50 of cash. Because, for
continuity of interest purposes, the T stock
is exchanged for $20 of P stock and $80 of
cash, the transaction does not preserve a
substantial part of the value of the
proprietary interest in T. Therefore, the
transaction does not satisfy the continuity of
interest requirement.

Example 4. Modification of binding
contract—continuity not preserved. The facts
are the same as in Example 1 except that on
April 1 of year 1, the parties modify their
contract. Pursuant to the modified contract,
which is a binding contract, the T
shareholders will receive 50 P shares (an
additional 10 shares) and $75 of cash (an
additional $15 of cash) in exchange for all of
the outstanding T stock. On March 31 of year
1, the value of the P stock is $.50 per share.
Under this paragraph (e)(2), although there
was a binding contract providing for fixed
consideration as of January 3 of year 1, terms
of that contract relating to the consideration
to be provided to the target shareholders
were modified on April 1 of year 1. The
execution of the transaction without
modification would have resulted in the

preservation of a substantial part of the value
of the target corporation shareholders’
proprietary interests in the target corporation
if there had been no modification. However,
because the modified contract provides for
additional P stock and cash to be exchanged
for all the proprietary interests in T, the
exception in paragraph (e)(2)(ii)(B)(2) of this
section does not apply to preserve the
original signing date. Therefore, whether the
transaction satisfies the continuity of interest
requirement is determined by reference to the
value of the P stock on March 31 of year 1.
Because, for continuity of interest purposes,
the T stock is exchanged for $25 of P stock
and $75 of cash, the transaction does not
preserve a substantial part of the value of the
proprietary interest in T. Therefore, the
transaction does not satisfy the continuity of
interest requirement.

Example 5. Modification of binding
contract disregarded—continuity preserved.
The facts are the same as in Example 4
except that, pursuant to the modified
contract, which is a binding contract, the T
shareholders will receive 60 P shares (an
additional 20 shares as compared to the
original contract) and $60 of cash in
exchange for all of the outstanding T stock.
In addition, on March 31 of year 1, the value
of the P stock is $.40 per share. Under this
paragraph (e)(2), although there was a
binding contract providing for fixed
consideration as of January 3 of year 1, terms
of that contract relating to the consideration
to be provided to the target shareholders
were modified on April 1 of year 1.
Nonetheless, the modification has the sole
effect of providing for the issuance of
additional P shares to the T shareholders. In
addition, the execution of the terms of the
contract without regard to the modification
would have resulted in the preservation of a
substantial part of the value of the T
shareholders’ proprietary interest in T
because, for continuity of interest purposes,
the T stock would have been exchanged for
$40 of P stock and $60 of cash. Pursuant to
paragraph (e)(2)(ii)(B)(2) of this section, the
modification is not treated as a modification
for purposes of paragraph (e)(2)(ii)(B)(1) of
this section. Accordingly, whether the
transaction satisfies the continuity of interest
requirement is determined by reference to the
value of the P stock on the pre-signing date.
Because, for continuity of interest purposes,
the T stock is exchanged for $60 of P stock
and $60 of cash, the transaction preserves a
substantial part of the value of the
proprietary interest in T. Therefore the
transaction satisfies the continuity of interest
requirement.

Example 6. New issuance. The facts are the
same as in Example 1, except that, instead of
cash, the T shareholders will receive a new
class of P securities that will be publicly
traded. In the aggregate, the securities will
have a stated principal amount of $60 and
bear interest at the average LIBOR (London
Interbank Offered Rates) during the 10 days
prior to the potential reorganization. If the T
shareholders had been issued the P securities
on January 2 of year 1, the P securities would
have had a value of $60 (determined by
reference to the value of comparable publicly
traded securities). Whether the transaction

satisfies the continuity of interest
requirement is determined by reference to the
value of the P stock and the P securities to

be issued to the T shareholders on January

2 of year 1. Under paragraph (e)(2)(iv) of this
section, for purposes of valuing the new P
securities, they will be treated as having been
issued on the pre-signing date. Because, for
continuity of interest purposes, the T stock

is exchanged for $40 of P stock and $60 of
other property, the transaction preserves a
substantial part of the value of the
proprietary interest in T. Therefore, the
transaction satisfies the continuity of interest
requirement.

Example 7. Fixed consideration—
continuity not preserved. On January 3 of
year 1, P and T sign a binding contract
pursuant to which T will be merged with and
into P on June 1 of year 1. Pursuant to the
contract, 60 shares of the T stock will be
exchanged for $80 of cash and 40 shares of
the T stock will be exchanged for 20 shares
of P stock. On January 2 of year 1, the value
of the P stock is $1 per share. On June 1 of
year 1, T merges with and into P pursuant
to the terms of the contract. This contract
provides for fixed consideration and
therefore whether the transaction satisfies the
continuity of interest requirement is
determined by reference to the value of the
P stock on the pre-signing date. However,
applying the signing date rule, the P stock
represents only 20 percent of the value of the
total consideration to be received by the T
shareholders. Accordingly, based on the
economic realities of the exchange, the
transaction does not preserve a substantial
part of the value of the proprietary interest
in T. Therefore, the transaction does not
satisfy the continuity of interest requirement.

Example 8. Anti-dilution clause. (i)
Absence of anti-dilution clause. On January
3 of year 1, P and T sign a binding contract
pursuant to which T will be merged with and
into P on June 1 of year 1. Pursuant to the
contract, the T shareholders will receive 40
P shares and $60 of cash in exchange for all
of the outstanding stock of T. The contract
does not contain a customary anti-dilution
provision. The P stock is listed on an
established market. On January 2 of year 1,
the value of the P stock is $1 per share. On
April 10 of year 1, P issues its stock to effect
a stock split; each shareholder of P receives
an additional share of P for each P share that
it holds. On April 11 of year 1, the value of
the P stock is $.50 per share. Because P
altered its capital structure between January
3 and June 1 of year 1 in a manner that
materially alters the economic arrangement
of the parties, under paragraph (e)(2)(iii)(E) of
this section, the contract is not treated as a
binding contract that provides for fixed
consideration. Accordingly, whether the
transaction satisfies the continuity of interest
requirement cannot be determined by
reference to the value of the P stock on
January 2 of year 1.

(ii) Adjustment for anti-dilution clause.
The facts are the same as in paragraph (i) of
this Example 8 except that the contract
contains a customary anti-dilution provision,
and the T shareholders receive 80 P shares
and $60 of cash in exchange for all of the
outstanding stock of T. Under paragraph
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(e)(2)(iii)(E) of this section, the contract is
treated as a binding contract that provides for
fixed consideration as of January 3 of year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
generally determined by reference to the
value of the P stock on January 2 of year 1.
However, under paragraph (e)(2)(iii)(E) of
this section, the value of the P stock on the
pre-signing date must be adjusted to take the
stock split into account. For continuity of
interest purposes, the T stock is exchanged
for $40 of P stock (($1/2) x 80) and $60 of
cash. Therefore, the transaction satisfies the
continuity of interest requirement.

Example 9. Shareholder election. On
January 3 of year 1, P and T sign a binding
contract pursuant to which T will be merged
with and into P on June 1 of year 1. On
January 2 of year 1, the value of the P stock
and the T stock is $1 per share. Pursuant to
the contract, at the shareholders’ election,
each share of T’s 100 shares will be
exchanged for cash of $1, or alternatively, P
stock. The contract provides that the
determination of the number of shares of P
stock to be exchanged for a share of T stock
is made using the value of the P stock on the
last business day before the first date there
is a binding contract (that is, $1 per share).
The contract further provides that, in the
aggregate, 40 shares of P stock and $60 will
be delivered, and contains a proration
mechanism in the event that either item of
consideration is oversubscribed. On the
closing date, the value of the P stock is $.20
per share, and all target shareholders elect to
receive cash. Pursuant to the proration
provision, each target share is exchanged for
$.60 of cash and $.08 of P stock. Pursuant to
paragraph (e)(2)(iii)(A) of this section, the
contract provides for fixed consideration
because it provides for the number of shares
of P stock and the amount of money to be
exchanged for all the proprietary interests in
the target corporation. Furthermore, pursuant
to paragraph (e)(2)(iii)(B) of this section, the
contract provides for fixed consideration
because the number of shares of issuing
corporation stock to be provided to the target
corporation shareholders is determined using
the pre-signing date value of P stock.
Accordingly, whether the transaction
satisfies the continuity of interest
requirement is determined by reference to the
value of the P stock on January 2 of year 1.
Because, for continuity purposes, the T stock
is exchanged for $40 of P stock and $60 of
cash, the transaction preserves a substantial
part of the value of the proprietary interest
in T. Therefore, the transaction satisfies the
continuity of interest requirement.

Example 10. Contingent adjustment based
on the value of the issuing corporation
stock—continuity not preserved. On January
3 of year 1, P and T sign a binding contract
pursuant to which T will be merged with and
into P on June 1 of year 1. On January 2 of
year 1, the value of the P stock is $1 per
share. Pursuant to the contract, if the value
of the P stock does not decrease after January
2 of year 1, the T shareholders will receive
40 P shares and $60 of cash in exchange for
all of the outstanding stock of T.
Furthermore, the contract provides that the T
shareholders will receive $.16 of additional

P shares and $.24 for every $.01 decrease in
the value of one share of P stock after January
2 of year 1. On June 1 of year 1, T merges
with and into P pursuant to the terms of the
contract. On that date, the value of the P
stock is $.40 per share. Pursuant to the terms
of the contract, the consideration is adjusted
so that the T shareholders receive 24 more P
shares ((60 x $.16)/$.40) and $14.40 more
cash (60 x $.24) than they would absent an
adjustment. Accordingly, at closing the T
shareholders receive 64 P shares and $74.40
of cash. Because the contract provides that
additional P shares and cash will be
delivered to the T shareholders if the value
of the stock of P decreases after January 2 of
year 1, under paragraph (e)(2)(iii)(C)(2) of this
section, the contract is not treated as
providing for fixed consideration, and
therefore whether the transaction satisfies the
continuity of interest requirement cannot be
determined by reference to the value of the

P stock on January 2 of year 1. For continuity
of interest purposes, the T stock is exchanged
for $25.60 of P stock (64 x $.40) and $74.40
of cash and the transaction does not preserve
a substantial part of the value of the
proprietary interest in T. Therefore, the
transaction does not satisfy the continuity of
interest requirement.

Example 11. Contingent adjustment to boot
based on the value of the target corporation
stock—continuity not preserved. On January
3 of year 1, P and T sign a binding contract
pursuant to which T will be merged with and
into P on June 1 of year 1. On January 2 of
year 1, T has 100 shares outstanding, and
each T share is worth $1. On January 2 of
year 1, each P share is worth $1. Pursuant to
the contract, if the value of the T stock does
not increase after January 3 of year 1, the T
shareholders will receive 40 P shares and $60
of cash in exchange for all of the outstanding
stock of T. Furthermore, the contract
provides that the T shareholders will receive
$1 of additional cash for every $.01 increase
in the value of one share of T stock after
January 3 of year 1. On June 1 of year 1, the
value of the T stock is $1.40 per share and
the value of the P stock is $.75 per share.
Pursuant to the terms of the contract, the
consideration is adjusted so that the T
shareholders receive $40 more cash (40 x $1)
than they would absent an adjustment.
Accordingly, at closing the T shareholders
receive 40 P shares and $100 of cash. Because
the contract provides the number of shares of
P stock and the amount of money to be
exchanged for all the proprietary interests in
T, and the contingent adjustment to the cash
consideration is not based on changes in the
value of the P stock, P assets, or any surrogate
thereof, after January 2 of year 1, there is a
binding contract providing for fixed
consideration as of January 3 of year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
determined by reference to the value of the
P stock on January 2 of year 1. For continuity
of interest purposes, the T stock is exchanged
for $40 of P stock (40 x $1) and $100 of cash.
Therefore, the transaction does not satisty the
continuity of interest requirement.

Example 12. Contingent adjustment to
stock based on the value of the target
corporation stock—continuity preserved. On

January 3 of year 1, P and T sign a binding
contract pursuant to which T will be merged
with and into P on June 1 of year 1. On that
date T has 100 shares outstanding, and each
T share is worth $1. On January 2 of year 1,
each P share is worth $1. Pursuant to the
contract, if the value of the T stock does not
decrease after January 3 of year 1, the T
shareholders will receive 40 P shares and $60
of cash in exchange for all of the outstanding
stock of T. Furthermore, the contract
provides that the T shareholders will receive
$.40 less P stock and $.60 less cash for every
$.01 decrease in the value of one share of T
stock after January 3 of year 1. The contract
also provides that the number of P shares by
which the consideration will be reduced as
a result of this adjustment will be determined
based on the value of the P stock on January
2 of year 1. On June 1 of year 1, T merges
with and into P pursuant to the terms of the
contract. On that date, the value of the T
stock is $.70 per share and the value of the
P stock is $.75 per share. Pursuant to the
terms of the contract, the consideration is
adjusted so that the T shareholders receive 12
fewer P shares ((30 x $.40)/$1) and $18 less
cash (30 x $.60) than they would absent an
adjustment. Accordingly, at closing the T
shareholders receive 28 P shares and $42 of
cash. Because the contract provides for the
number of shares of P stock and the amount
of money to be exchanged for all of the
proprietary interests in T, the contract does
not provide for contingent adjustments to the
consideration based on a change in value of
the P stock, P assets, or any surrogate thereof,
after January 2 of year 1, and the adjustment
to the number of P shares the T shareholders
receive is determined based on the value of
the P shares on January 2 of year 1, there is
a binding contract providing for fixed
consideration as of January 3 of year 1.
Therefore, whether the transaction satisfies
the continuity of interest requirement is
determined by reference to the value of the
P stock on January 2 of year 1. For continuity
of interest purposes, the T stock is exchanged
for $28 of P stock (28 x $1) and $42 of cash.
Accordingly, the transaction satisfies the
continuity of interest requirement.
* * * * *

(9) Effective/applicability dates—(i)
R

(ii) COI measurement date. Paragraph
(e)(2) of this section applies to
transactions occurring pursuant to
binding contracts entered into after
December 19, 2011. For transactions
entered into after March 19, 2010, and
occurring pursuant to binding contracts
entered into on or before December 19,
2011, the parties to the transaction may
elect to apply the provisions of § 1.368—
1T as contained in 26 CFR, Part 1,
§§1.301-1.400, revised as of April 1,
2009. However, the target corporation,
the issuing corporation, the controlling
corporation of the acquiring corporation
if stock thereof is provided as
consideration in the transaction, and
any direct or indirect transferee of
transferred basis property from any of
the foregoing, may not elect to apply the
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provisions of § 1.368—1T as contained in
26 CFR, Part 1, §§1.301-1.400, revised
as of April 1, 2009, unless all such
taxpayers elect to apply such
provisions. This election requirement
will be satisfied if none of the specified
parties adopts inconsistent treatment.
For transactions entered into on or
before March 19, 2010, see § 1.368—1T
as contained in 26 CFR, Part 1,
§§1.301-1.400, revised as of April 1,
2009.

§1.368-1T [Removed]
m Par. 3. Section 1.368—1T is removed.

Steven T. Miller,
Deputy Commissioner for Services and
Enforcement.

Approved: December 6, 2011.
Emily S. McMahon,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2011-32078 Filed 12-16-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9563]
RIN 1545-BI45

Guidance Regarding Foreign Base
Company Sales Income

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations that provide guidance
relating to foreign base company sales
income when personal property sold by
a controlled foreign corporation (CFC) is
purchased, sold, manufactured,
produced, constructed, grown or
extracted by one or more branches of the
CFC. The regulations finalize proposed
regulations and withdraw temporary
regulations published on December 29,
2008. These regulations, in general,
affect controlled foreign corporations
and their United States shareholders.
DATES: Effective Date: These regulations
are effective on December 19, 2011.
Applicability Date: These regulations
apply to taxable years of CFCs beginning
after June 30, 2009, and for taxable years
of United States shareholders in which
or with which such taxable years of the
CFCs end.
FOR FURTHER INFORMATION CONTACT:
Barbara E. Rasch, (202) 622—-3840 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On February 28, 2008, the IRS and the
Treasury Department published a notice
of proposed rulemaking in the Federal
Register (REG—124590-07, 2008-16 IRB
801, 73 FR 10716, as corrected at 73 FR
20201), which proposed amendments to
§1.954-3, including rules that
addressed the application of the section
954(d)(2) branch rules under the foreign
base company sales income (FBCSI)
rules. Written comments were received
in response to the notice of proposed
rulemaking, and a public hearing on the
proposed regulations was held on July
29, 2008. On December 29, 2008, the
IRS and the Treasury Department
published final and temporary
regulations under section 954(d) (TD
9438, 73 FR 79334-01, as corrected at
74 FR 11843-01) in the Federal
Register. On the same date, the IRS and
the Treasury Department published a
notice of proposed rulemaking (REG—
150066-08, 2009-5 IRB 423, 73 FR
79421-01) in the Federal Register cross-
referencing the temporary regulations.
The temporary and proposed
regulations address the treatment under
the FBCSI rules of the sale by a CFC of
personal property that is purchased,
sold, manufactured, produced,
constructed, grown or extracted by one
or more branches of the CFC. Written
comments were received, and are
available at www.regulations.gov or
upon request. A public hearing was not
requested and none was held. This
Treasury decision adopts the proposed
regulation with the changes described
below as a final regulation and removes
the corresponding temporary
regulations.

Explanation of Provisions

These regulations amend the
provisions of § 1.954—3(b) that address
the application of the FBCSI rules to
CFCs with branches or similar
establishments (branches), and, in
particular manufacturing branches.

A. Branch Rule

Section 954(d)(1) defines FBCSI to
mean income derived by a CFC in
connection with: (i) The purchase of
personal property from a related person
and its sale to any person; (ii) the sale
of personal property to any person on
behalf of a related person; (iii) the
purchase of personal property from any
person and its sale to a related person;
or (iv) the purchase of personal property
from any person on behalf of a related
person, provided (in all of these cases)
that the property is manufactured,
produced, grown or extracted outside of

the CFC’s country of organization and is
sold for use, consumption or disposition
outside of such country. There are
certain exceptions to the FBCSI rules,
including an exception that applies if a
CFC sells personal property that it
manufactured, produced, constructed,
grew or extracted. See section
954(d)(1)(A), §1.954-3(a)(4).

Section 954(d)(2) applies the FBCSI
rules to a CFC that has a branch outside
the CFC’s country of incorporation
(branch rule). The branch rule applies if
the CFC carries on purchasing, selling,
manufacturing, producing, constructing,
growing or extracting activities by or
through the branch, and the carrying on
of such activities has substantially the
same tax effect as if the branch were a
wholly-owned subsidiary of the CFC, as
provided in regulations. If so, the
branch and the remainder of the CFC
will be treated as separate corporations
for purposes of determining FBCSI of
such CFC.

The “‘substantially same tax effect”
determination is made pursuant to a tax
rate disparity test set forth in § 1.954—
3(b)(1)(i)(b) and § 1.954-3(b)(1)(ii)(b).
With respect to a sales or purchase
branch, the tax rate disparity test is
applied by comparing the rate of tax
imposed on the income derived from
the purchasing or selling activities of
the branch with the rate of tax that
would apply if the income were earned
by the remainder of the CFC. With
respect to a manufacturing branch, the
tax rate disparity test is applied by
comparing the rate of tax imposed on
the income derived from the purchasing
and selling activities of the CFC with
the rate of tax that would apply to such
income under the laws of the country in
which the manufacturing branch is
located.

These final regulations provide
guidance on the application of the
branch rule, in particular with respect to
a CFC that has multiple branches. For
example, the regulations set forth rules
on how to determine whether a CFC
earns FBCSI if purchase and sales
activities are conducted by multiple
branches and if multiple branches are
involved in the manufacture of either a
single or multiple items of personal
property that is sold by the CFC.

B. Summary of Comments

1. Demonstrably Greater Contribution

Section 1.954-3T(b)(1)(ii)(c)(3)(ii1)
provides that if none of the branches or
the remainder of a CFC independently
satisfies the substantial contribution
test, but the CFC as a whole made a
substantial contribution, then for
purposes of applying the tax rate
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disparity test, the location of
manufacture, production or
construction is the “tested
manufacturing location” unless the
“tested sales location” provided a
“demonstrably greater’” contribution.
Comments were received seeking
clarification on the meaning of the word
“demonstrably” and expressing concern
that it could be interpreted to provide
an evidentiary rule regarding the
standard of proof required with respect
to the determination of the location of
manufacture of an item pursuant to

§ 1.954-3T(b)(1)(ii)(c)(3)(iii). The IRS
and the Treasury Department did not
intend the word “demonstrably” to refer
to an elevated standard of proof. In
order to eliminate uncertainty, the word
“demonstrably” has been deleted from
§1.954-3(b)(1)(ii)(c)(3)(ii1).

2. Grouping of Branches

Comments sought clarification of the
rule in § 1.954-3T(b)(2)(ii)(a) that
generally provides for the grouping of
branches that do not have tax rate
disparity with a purchasing or selling
branch, or with the remainder of the
CFC treated as purchasing or selling on
behalf of a manufacturing branch. This
grouping rule applies for purposes of
§1.954-3T(b)(2)(ii), which sets forth the
rules that apply after it has been
determined that a branch and the
remainder of a CFC will be treated as
separate corporations. Comments
suggested that this grouping rule could
be interpreted to group not only the
activities of the branches but also the
income of those branches and
recommended that the rule be clarified
by specifically stating that the rule
groups the “activities” of the relevant
branches.

The rules in § 1.954-3T(b)(2)(ii) apply
to determine whether the income of a
branch or remainder of a CFC is FBCSI
rather than to determine the amount of
the income of the branch or remainder
of the CFC. The purpose of this
grouping rule is to allow a CFC to
aggregate the activities of branches that
do not have tax rate disparity with a
sales or purchasing branch (or
remainder) when applying the separate
corporation analysis to determine
whether the sales income of the sales or
purchase branch (or remainder) is
FBCSI. § 1.954-3(b)(1)(ii)(c)(3)(v),
Example 1. The IRS and the Treasury
Department believe that the grouping
rule in § 1.954-3T(b)(2)(ii)(a) properly
aggregates the activities of the relevant
branches (or remainder). However, for
clarity, the phrase ““the activities of”
was added to § 1.954-3(b)(2)(ii)(a).

C. Deletion of § 1.954-3(b)(2)(ii)(d)

The final regulations delete paragraph
(d) of § 1.954-3(b)(2)(ii), which
provided that income that is FBCSI as
a result of the application of § 1.954—
3(b)(1)(i) (purchasing or selling branch
rules) is not again classified as FBCSI as
a result of the application of § 1.954—
3(b)(1)(ii) (manufacturing branch rules).
This paragraph is no longer needed as
a result of the addition of the rule in
§1.954-3(b)(1)(ii)(c)(1), which provides
that if one or more sales or purchasing
branches are used in addition to a
manufacturing branch, then only the
manufacturing branch rules apply.

D. Future Guidance

The IRS and the Treasury Department
continue to study additional FBCSI
issues, and are considering whether to
issue additional guidance, including
guidance regarding when a branch
should be treated as a separate
corporation under section 954(d)(2), and
the scope of, and relationship between,
FBCSI and foreign base company
services income. The IRS and the
Treasury Department welcome
comments on these issues.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866; therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. In addition, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply because the
regulations do not impose a collection
of information on small entities.
Pursuant to section 7805(f) of the Code,
the notice of proposed rulemaking that
preceded these final and temporary
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Barbara E. Rasch of the
Office of Associate Chief Counsel
(International). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for 26 CFR part 1 continues to read in
part as follows:

Authority: 26 U.S.C. 7805 * * *.

m Par. 2. Section 1.954-3 is amended

by:

m 1. Revising paragraphs (b)(1)(i)(c),

(b)(1)(ii)(a), and (b)(1)(ii)(c).

m 2. Revising paragraphs (b)(2)(i)(b),

(b)(2)(ii)(a), and (b)(2)(ii)(b).

m 3. Removing and reserving paragraph

(b)(2)(ii)(a).

m 4. Revising paragraph (b)(2)(ii)(e).

m 5. Revising paragraph (b)(4)

introductory text.

m 6. Revising Example 3 in paragraph

(b)(4).

m 7. Adding Examples 8 and 9 in

paragraph (b)(4).

m 8. Revising paragraphs (c) and (d).
The revisions and additions read as

follows:

§1.954-3 Foreign base company sales
income.
* * * * *
(b) EE I
* k%

Eil)) * % %

(c) Use of more than one branch. If a
controlled foreign corporation carries on
purchasing or selling activities by or
through more than one branch or similar
establishment located outside the
country under the laws of which such
corporation is created or organized, then
paragraph (b)(1)(i)(b) of this section
shall be applied separately to the
income derived by each such branch or
similar establishment (by treating such
purchasing or selling branch or similar
establishment as if it were the only
branch or similar establishment of the
controlled foreign corporation and as if
any such other branches or similar
establishments were separate
corporations) in determining whether
the use of such branch or similar
establishment has substantially the
same tax effect as if such branch or
similar establishment were a wholly
owned subsidiary corporation of the
controlled foreign corporation. See
paragraph (b)(1)(ii)(c)(1) of this section
for rules applicable to a controlled
foreign corporation that carries on
purchase or sales activities by or
through one or more branches or similar
establishments in addition to carrying
on manufacturing activities by or
through one or more branches or similar
establishments.
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(ii) Manufacturing branch—(a) In
general. If a controlled foreign
corporation carries on manufacturing,
producing, constructing, growing, or
extracting activities by or through a
branch or similar establishment located
outside the country under the laws of
which such corporation is created or
organized and the use of the branch or
similar establishment for such activities
with respect to personal property
purchased or sold by or through the
remainder of the controlled foreign
corporation has substantially the same
tax effect as if the branch or similar
establishment were a wholly owned
subsidiary corporation of such
controlled foreign corporation, the
branch or similar establishment and the
remainder of the controlled foreign
corporation will be treated as separate
corporations for purposes of
determining the foreign base company
sales income of such corporation. See
section 954(d)(2). The provisions of this
paragraph (b)(1)(ii) will apply only if the
controlled foreign corporation
(including any branches or similar
establishments of such controlled
foreign corporation) manufactures,
produces, or constructs such personal
property within the meaning of
paragraph (a)(4)(i) of this section, or
carries on growing or extracting
activities with respect to such personal
property.
* * * * *

(c) Use of more than one branch—(1)
Use of one or more sales or purchase
branches in addition to a manufacturing
branch. If, with respect to personal
property manufactured, produced,
constructed, grown, or extracted by or
through a branch or similar
establishment located outside the
country under the laws of which the
controlled foreign corporation is created
or organized, purchasing or selling
activities are carried on by or through
more than one branch or similar
establishment, or by or through one or
more branches or similar establishments
located outside such country, of such
corporation, then paragraph (b)(1)(ii)(b)
of this section shall be applied
separately to the income derived by
each such purchasing or selling branch
or similar establishment (by treating
such purchasing or selling branch or
similar establishment as though it alone
were the remainder of the controlled
foreign corporation) for purposes of
determining whether the use of such
manufacturing, producing, constructing,
growing, or extracting branch or similar
establishment has substantially the
same tax effect as if such branch or
similar establishment were a wholly

owned subsidiary corporation of the
controlled foreign corporation. If this
rule applies, the sales or purchase
branch rules contained in paragraph
(b)(1)(i) of this section do not apply. The
application of this paragraph
(b)(1)(ii)(c)(1) is illustrated by the
following example:

Example. All activities of controlled foreign
corporation conducted through sales
branches and manufacturing branch. (i)
Facts. FS, a controlled foreign corporation
organized under the laws of country M,
operates three branches. Branch A, located in
country A, manufactures Product X under the
principles of paragraph (a)(4)(i) of this
section. Branch B, located in Country B, sells
Product X manufactured by Branch A to
customers for use outside of Country B.
Branch C, located in Country C sells Product
X manufactured by Branch A to customers
for use outside of Country C. FS does not
conduct any manufacturing or selling
activities apart from the activities of
Branches A, B and C. Country M imposes an
effective rate of tax on sales income of 0%.
Country A imposes an effective rate of tax on
sales income of 20%. Country B imposes an
effective rate of tax on sales income of 20%.
Country C imposes an effective rate of tax on
sales income of 18%.

(ii) Result. Pursuant to this paragraph
(b)(1)(ii)(c)(1), paragraph (b)(1)(ii)(b) of this
section is applied to the sales income derived
by Branch B by treating Branch B as though
it alone were the remainder of the controlled
foreign corporation. The use of Branch B
does not have the same tax effect as if Branch
B were a wholly owned subsidiary of FS
because the tax rate applicable to the income
allocated to Branch B under paragraph
(b)(1)(ii)(b) of this section (20%) is not less
than 90% of, and at least 5 percentage points
less than, the effective rate of tax which
would apply to such income under the laws
of Country A (20%), the country in which
Branch A is located. In addition, paragraph
(b)(1)(ii)(b) of this section is applied
separately to the sales income derived by
Branch C by treating Branch C as though it
alone were the remainder of the controlled
foreign corporation. The use of Branch C
does not have the same tax effect as if Branch
C were a wholly owned subsidiary of FS
because the tax rate applicable to the income
allocated to Branch G under paragraph
(b)(1)(ii)(b) of this section (18%) is not less
than 90% of, and at least 5 percentage points
less than, the effective rate of tax which
would apply to such income under the laws
of Country A (20%), the country in which
Branch A is located. Pursuant to this
paragraph (b)(1)(ii)(c)(1), the rules under
paragraph (b)(1)(i) of this section for
determining whether a sales or purchase
branch is treated as a separate corporation
from the remainder of the controlled foreign
corporation do not apply.

(2) Use of more than one branch to
manufacture, produce, construct, grow,
or extract separate items of personal
property. If a controlled foreign
corporation carries on manufacturing,
producing, constructing, growing, or

extracting activities with respect to
separate items of personal property by
or through more than one branch or
similar establishment located outside
the country under the laws of which
such corporation is created or
organized, then paragraphs (b)(1)(ii)(b)
and (c) of this section will be applied
separately to each such branch or
similar establishment (by treating such
manufacturing branch or similar
establishment as if it were the only such
branch or similar establishment of the
controlled foreign corporation and as if
any other such branches or similar
establishments were separate
corporations) for purposes of
determining whether the use of such
branch or similar establishment has
substantially the same tax effect as if
such branch or similar establishment
were a wholly owned subsidiary
corporation of the controlled foreign
corporation. The application of this
paragraph (b)(1)(ii)(c)(2) is illustrated by
the following example:

Example. Multiple branches that satisfy
paragraph (a)(4)(i). (i) Facts. FS is a
controlled foreign corporation organized in
Country M. FS operates two branches,
Branch A and Branch B located in Country
A and Country B, respectively. Branch A and
Branch B each manufacture separate items of
personal property (Product X and Product Y,
respectively) within the meaning of
paragraph (a)(4)(ii) or (iii) of this section.
Raw materials used in the manufacture of
Product X and Product Y are purchased by
FS from an unrelated person. FS engages in
activities in Country M to sell Product X and
Product Y to a related person for use,
disposition or consumption outside of
Country M. Employees of FS located in
Country M perform only sales functions. The
effective rate of tax imposed in Country M on
the income from the sales of Product X and
Product Y is 10%. Country A imposes an
effective rate of tax on sales income of 20%.
Country B imposes an effective rate of tax on
sales income of 12%.

(ii) Result. Pursuant to this paragraph
(b)(1)(ii)(c)(2), paragraph (b)(1)(ii)(b) of this
section is applied separately to Branch A and
Branch B with respect to the sales income of
FS attributable to Product X (manufactured
by Branch A) and Product Y (manufactured
by Branch B). Because the effective rate of tax
on FS’s sales income from the sale of Product
X in Country M (10%) is less than 90% of,
and at least 5 percentage points less than, the
effective rate of tax that would apply to such
income in the country in which Branch A is
located (20%), the use of Branch A to
manufacture Product X has substantially the
same tax effect as if Branch A were a wholly
owned subsidiary corporation of FS. Because
the effective rate of tax on FS’s sales income
from the sale of Product Y in Country M
(10%) is not less than 90% of, and at least
5 percentage points less than, the effective
rate of tax that would apply to such income
in the country in which Branch B is located
(12%), the use of Branch B to manufacture
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Product Y does not have substantially the
same tax effect as if Branch B were a wholly
owned subsidiary corporation of FS.
Consequently, only Branch A is treated as a
separate corporation apart from the
remainder of FS for purposes of determining
foreign base company sales income from the
sales of Product X.

(3) Use of more than one
manufacturing branch, or one or more
manufacturing branches and the
remainder of the controlled foreign
corporation, to manufacture, produce,
or construct the same item of personal
property—(i) In general. This paragraph
(b)(1)(ii)(c)(3) applies to determine the
location of manufacture, production, or
construction of personal property for
purposes of applying paragraph
(b)(1)@1)(b) or (b)(1)(ii)(b) of this section
where more than one branch or similar
establishment of a controlled foreign
corporation, or one or more branches or
similar establishments of a controlled
foreign corporation and the remainder
of the controlled foreign corporation,
each engage in manufacturing,
producing, or constructing activities
with respect to the same item of
personal property which is then sold by
the controlled foreign corporation. This
paragraph (b)(1)(ii)(c)(3) is applied
separately with respect to the income
derived by each purchasing or selling
branch or similar establishment or
purchasing or selling remainder of the
controlled foreign corporation as
provided under paragraphs (b)(1)(i) and
(b)(1)(ii) of this section. The location of
manufacture, production, or
construction is determined under
paragraph (b)(1)(ii)(c)(3)(ii) of this
section if one or more branches or
similar establishments or the remainder
of the controlled foreign corporation
independently satisfies paragraph
(a)(4)(i) of this section with respect to an
item of personal property. The location
of manufacture, production, or
construction is determined under
paragraph (b)(1)(ii)(c)(3)(iii) of this
section if none of the branches or
similar establishments or the remainder
of the controlled foreign corporation
independently satisfies paragraph
(a)(4)(i) of this section with respect to an
item of personal property, but the
controlled foreign corporation as a
whole makes a substantial contribution
to the manufacture, production or
construction of that property within the
meaning of paragraph (a)(4)(iv) of this
section. For purposes of this paragraph
(b)(1)(ii)(c)(3), the location of any
activity with respect to the manufacture,
production, or construction of an item
of personal property is determined
under paragraph (b)(1)(ii)(c)(3)(iv) of
this section. For purposes of this

paragraph (b)(1)(ii)(c)(3), if multiple
branches or similar establishments are
located in a single jurisdiction, then the
activities of those branches will be
aggregated for purposes of determining
whether a branch or remainder of the
controlled foreign corporation satisfies
paragraph (a)(4)(i) of this section.

(i) Manufacture, production, or
construction in one or more locations. If
only one branch or similar
establishment or only the remainder of
a controlled foreign corporation
independently satisfies paragraph
(a)(4)(@i) of this section with respect to an
item of personal property, then that
branch or similar establishment or the
remainder of the controlled foreign
corporation will be the location of
manufacture, production, or
construction of that property for
purposes of applying paragraph
(b)(1)(1)(b) or (b)(1)(ii)(b) of this section
to the income from the sale of that
property. See paragraph (b)(1)(ii)(c)(3)(v)
Example 1 of this section. If more than
one branch or similar establishment or
one or more branches or similar
establishments and the remainder of the
controlled foreign corporation, each
independently satisfy paragraph (a)(4)(i)
of this section with respect to an item
of personal property, then the location
of manufacture, production, or
construction of that property for
purposes of applying paragraph
(b)(1)@)(b) or (b)(1)(i)(b) of this section
will be the location of that branch or
similar establishment or the jurisdiction
under the laws of which the remainder
of the controlled foreign corporation is
organized that satisfies paragraph
(a)(4)(@d) of this section and that would,
after applying paragraph (b)(1)(ii)(b) of
this section to such branch or similar
establishment or paragraph (b)(1)(i)(b) of
this section to the remainder of the
controlled foreign corporation, impose
the lowest effective rate of tax on the
income allocated to such branch or the
remainder of the controlled foreign
corporation under such section (that is,
either paragraph (b)(1)(i)(b) or
(b)(1)(ii)(b) of this section). See
paragraph (b)(1)(ii)(c)(3)(v) Example 2 of
this section.

(iif) No location independently
satisfies manufacturing test. If no
branch or similar establishment or the
remainder of the controlled foreign
corporation independently satisfies
paragraph (a)(4)(i) of this section with
respect to an item of personal property
but the controlled foreign corporation as
a whole makes a substantial
contribution to the manufacture,
production, or construction of that
property within the meaning of
paragraph (a)(4)(iv) of this section, then

for purposes of applying paragraph
(b)(1)@)(b) or (b)(1)(ii)(b) of this section,
the location of manufacture, production,
or construction with respect to the
income derived by a purchasing or
selling branch or similar establishment
or the purchasing or selling remainder
of the controlled foreign corporation in
connection with the purchase or sale of
that property will be the “tested
manufacturing location” unless the
“tested sales location” provides a
greater contribution to the manufacture,
production, or construction of the
property. The tested manufacturing
location is the location of any branch or
similar establishment or remainder of
the controlled foreign corporation that
contributes to the manufacture,
production, or construction of the
personal property, if any, that would,
after applying paragraph (b)(1)(ii)(b) of
this section to such branch or similar
establishment or paragraph (b)(1)(i)(b) of
this section to the remainder of the
controlled foreign corporation, be
treated as a separate corporation and
would impose the lowest effective rate
of tax on the income allocated to such
branch or similar establishment or to the
remainder of the controlled foreign
corporation under such section (that is,
either paragraph (b)(1)(i)(b) or
(b)(1)(11)(b) of this section). The tested
sales location is the location of the
purchasing or selling branch or similar
establishment or the remainder of the
controlled foreign corporation by or
through which the purchasing or selling
activities are carried on with respect to
the personal property. For purposes of
this paragraph (b)(1)(ii)(c)(3)(iii), the
contribution to the manufacture,
production, or construction