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To amend title 38, United States Code, to improve reemployment rights

and benefits of veterans and other benefits of employment of certain
members of the uniformed services.

IN THE SENATE OF THE UNITED STATES

APRIL 29 (legislative day, ApriL 19), 1993
Mr. RockereLLER (for himself, Mr. Murkowski, Mr. DECoNCINI, Mr. GRA-

HAM, Mr. AKAKA, Mr. DascHLE, and Mr. CAmMPBELL) introduced the fol-

lowing bill; which was read twice and referred to the Committee on Veter-
ans’ Affairs

OcToBER 18 (legislative day, OcToBER 13), 1993
Reported by Mr. ROCKEFELLER, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To amend title 38, United States Code, to improve reemploy-
ment rights and benefits of veterans and other benefits

of employment of certain members of the uniformed serv-
ices.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
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SECTION 1. SHORT FHFLE:

Fhis Act may be cited as the “Uniformed Services
Employment and Reemployment Rights Act of 1993
SEC. 2. REVASION OF CHARTER 43 OF FHFLE 38:

&) RESTATEMENT AND HVMPROVEMENT OF EMPLOY-
MENT AND REEMPEOYMENT RicHTS—Chapter 43 of title
38; United States Cede; is amended to read as follows:
“CHAPTER 43—EMPLOYMENT AND REEM-

PLOYMENT RIGHTS OF MEMBERS OF

FHE UNH-ORMED SERVICES

“SUBCHAPTER I—GENERAL

24301, Purposes; sense of Congress:
“4304. Character of service:

“SUBCHARPTER H—EMPLOYMENT AND REEMPLOYMENT RIGHTS
AND EHHFATHONS; PROHIBHHONS

24311, Discrimination against persons who serve in the uniformed services and

acts of reprisal prohibited:
24312, Reemployment rights of persons who serve in the uniformed services:

“4313. Reemployment positions:

24314, Reemployment by the Federal Government:

24315, Reemployment by certain Federal agencies:

“4316. Rights; benefits; and obligations of persons absent frem employment for
service i a uniformed service:

“4317. Employee pension benefit plans:
ENFORCEMENT,; AND INVESTHGATION

24321, Assistance in obtaining reemployment or other employment rights or
benefits:

24322, Enforcement of rights with respect to a State or private employer.

24323, Enforcement of rights with respect to the Federal executive agencies.

“4324. Enforcement of rights with respect to certain Federal agencies.
“SUBCHARPTER IN—MISCELLANEQUS
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“SUBCHAPTER I—GENERAL
254301 Purposes; senase of Congress
“(a) The purposes of this chapter are—

“(1) to encourage noncareer service i the uni-
formed services by eliminating of minimizing the dis-
advantages to civilian careers and employment which

“2) to minimize the disruption to the hves of
persons performing service in the uniformed services
as well as to their employers; their felow employees;
and their eommunities; by providing for the prempt
reemployment of such persons upon their completion
of such service under honorable eonditions; and
because of their service in the uniformed services.
“{b) H is the sense of Congress that the Federal Gov-

erament should be a model employer in earrying out the
reemployment practices provided for in this chapter.

20 “fa) Neothing in this chapter shall supersede; nullify
21 or diminish any Federal or State law (including any local
22 law or ordinance) or employer practice; pohey; agreement;
23 or plan that establishes a right or benefit more beneficial
24 to a person than a right or benefit provided for such per-
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sen in this chapter of is in addition to a right or benefit
provided for such persen in this chapter:
ing any local law of ordinance) or employer practice; pol-
icy, agreement, or plan that reduces, limits, or eliminates
i any manner any Fight oF benefit provided by this ehap-
1o the exercise of any such right or the receipt of any such
benefit that is not a prereguisite established by or under
this chapter-
“For the purpoeses of this chapter—
Attorney General of the United States or any person
desighated by the Attorney Genperal to carry out a
responsibility of the Attorney General under this
chapter-
that acerdes by reasen of an employment contract of
ah employer practice oF eustom (ether than wages of
salary for work performed) and includes rights
under a pension orF health plan; iAsurance coverage
and awards, rights under an employee stock owner-

*S 843 RS
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5
to select work hours or location of employment:
empleyed by an empleyer:
“B) With respect to employment in a foreign
whe is a citizen of the United States:
“(4)(A) Except as provided in subparagraphs
salary oF wages for work performed or that has eon-
“(i) a person; institution; organization; or
other entity to whom the employer has dele-
gated the performance of employment-related
ibilities:

“(iv) any sdecessor in interest to a persen;
ferred to in this subparagraph: and

“(v¥) a persen; institution; organization; of
in violation of section 4311 of this title:

*S 843 RS
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“(B) In the case of a National Guard techni-

cian employed under section 709 of title 32 the
term ‘employer: means the adjutant general of the

G} Exeept as an actual employer of empley-
ees; an employee pension benefit plan deseribed in
section 3(2) of the Employee Retirement tncome Se-
eurity Act of 1974 (29 U.S.C. 1002(2)) shal be
deemed to be an employer only with respect to the
ebligation to provide benefits deseribed in section
4317 of this title:
mentality of the United States; and any Executive
ageney (as that term is defined in section 105 of
title 5) other than an ageney referred to in section
2302(aHZHCHH) of Hile &
of the United States; and the judicial branch of the
United States:

“(H Fhe term “health planr’ means an iAsuranee
pehey or contract; medical or hospital service agree-
ment; membership oF subseription contract, or other

*S 843 RS
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.
uals are provided or the expenses of such services
are paid:

“(8) The term ‘notice’ means (with respect to
subchapter H) any written or verbal netification of
an obligation or intention to perform service in the
uniformed services provided to an employer by the
employee who will perform such service oF by the
uniformed service in which such service is to be per-
formed-

49} Fhe term ‘gquatified; with respeet to an
employment position; means having the ability to
perform the essential tasks of the pesition-

210} Fhe term ‘reasenable efforts’ in the ease
of actions regquired of an employer under this chap-
ter; means actions; ncluding trainihg provided by an
employer; whese earrying out dees net place an
undue hardship en the employer-
of Labor oF any persen designed by sueh Secretary
to earry out an activity under this chapter-
employment together with any benefits of employ-
ment which acerue with, oF are determined by, len-
gevity in empleyment:

*S 843 RS
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fces’ means the performance of duty on a voluntary
or involuntary basis in a uniformed service under
ahd a peried for which a persen is absent from a po-
sition of employment for the purpose of an examina-
tion to determine the fitness of the person to per-
form any such duty-

“(14) The term ‘State’ means each of the sev-
eral States of the United States; the District of Co-
lumbia; the Commonwealth of Puerte Rico, Guam;
the Virgin Islands; and other territories of the Unit-
ed States {including the agencies and political sub-

45} Fhe term ‘undue hardship’; in the ease of
actions taken by an employer, means actions reguir-
in light of—

“LA) the nature and cost of the action
“B) the oeverall financial reseurces of the
facility or faciities involved in the provision of
the action: the number of persons employed at

*S 843 RS
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such facHity: the effect on expenses and re-
sources, or the impact otherwise of such action
upon the operation of the faciity;

CY the overall financial resourees of the
employer: the everall size of the business of an
employer with respect to the number of Hs em-
ployees; the number; type; and location of its

D) the type of operation orF operations of
ture; and functions of the work foree of such
trative; or fiscal relationship of the facility or
facilities in question to the employer

Armed Forces; the Army Natienal Guard and the
Air National Guard when engaged in active duty for
Guard duty; the commissioned corps of the Public
Health Service, and any other category of persons
designated by the President in time of war or emer-
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geney-
“§ 4304 Character of service
24 “A persen’s entitlement to the benefits of this chapter

N
w

25 by reason of the service of such person ir ene of the uni-
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1 formed services terminates upen the eccurrence of any of
2 the following events:
3 “) A separation of such person from such
uniformed service with a dishonerable or bad cen-
duct discharge:

“2) A separation of such person from such
tions, as characterized pursuant to regulations pre-

© 00 N O 01 b

seribed by the Secretary eonhcerned:
10 “63) A dismissal of such persen permitted
11 under section 1161(a) of title 10-
12 “{4) A dropping of such person from the rolls

13 pursuant to section 1161(b) of title 10-

14 =SUBCHARPTFER H—EMPLOYMENT AND REEM-
15 PLOYMENT RIGHTS AND LIMITATIONS;
16 PROHIBIFHONS

17 “§4311. Diserimination against persens whe serve in
18 the uniformed services and acts of re-
19 prisal prehibited

20 “(a)y A person who is a member of, applies to be a
21 member of; performs; has performed; applies to perform;
22 or has an obligation to perform serviee in a uniformed
23 service shall not be denied initial employment; reemploy-
24 ment; retention in employment; prometion; oF any benefit

*S 843 RS
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of employment by an employer on the basis of that mem-

“by An employer shall be considered to have denied
employment; promotion; or a benefit of employment in vio-
higation for service in the uniformed serviees is a moetivat-
ing factor in the employers action; unless the employer
can demenstrate that the action would have been taken
tn the absence of such membership, application for mem-

~e)) An employer may Rot discriminate i employ-
ment against or take any adverse employment action
agathst any persen because such persen has taken an ae-
tion to enforce a protection afforded any persen under this
chapter; has testified or otherwise made a statement in
oF in connection with any proceeding under this chapter;
has assisted or otherwise participated in an investigation
under this chapter; or has exercised a right provided for
in this chapter:

“(2) Fhe prohibition in paragraph (1) shall apply
with respect to a person regardless of whether that person
has performed service in the uniformed services:

*S 843 RS
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“DHDH An employer may take an action otherwise
prohibited by this section with respeet to an employee in
a workplace i a foreigh country Hf comphanece with such
section would cause such employer to violate the law of
the foreign country in which the workplace is loeated:

“2) H an employer controls a corporation iheor
porated and located in a foreign country; any practice pro-
hibited by this chapter that is engaged in by such corpera-
tion shall be presumed to be engaged in by such employer
apply to an employer who is a foreigh person not con-
trolled by an American employer-

“(B) For purpoeses of this paragraph the determina-
tion of whether an employer controls a corporation shall
be based en—

of the employer and the corporation.
“§4312. Reemployment rights of persons whe serve
tion 4304 of this title; any persen whe is absent from a

*S 843 RS
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13
pesition of employment by reason of serviee in the uni-
formed services shall be entitled to the reemployment
rights and benefits and other employment benefits of this
ehapter H—
“(1) the person (or an appropriate officer of the
uniformed service in which sueh service is per-
formed) has given advance written or verbal netice
of such service to such person’s employer:
“2) the eumulative length of the absence and
of all previeus abseneces from a pesition of employ-
ment with that employer by reasen of service in the
“(3) the persen reperts to; or submits an apph-
cation for reemployment to, such employer in ac-
the giving of such notice is precluded by military necessity
of the giving of such notice is otherwise mpessible or uhR-
reasenable: A determination of military necessity for the
purposes of this subsection shall be made pursuant to reg-
ulations preseribed by the Secretary of Defense and shall
not be subject to judicial review-

“fe) Subsecetion (@) shal apply to a persen whe is
absent from a pesition of employment by reasen of service
in the unifermed services H such persen’s eumulative pe-

*S 843 RS
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1 riod of service in the uniformed services; with respect to
2 the employer relationship for which a person seeks Feem-
3 ployment, does not exceed five years, except that any such
4 period of service shall net include any service—

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

plete an inttial period of obligated service;

2“2 during which sueh personr was uhable to
ebtain orders releasing suech persen from a period of
tion of such five-year period and such inability was
through no fault of such person:

“(3) performed as regquired pursuant to section
270 of title 10; under section 502(a) or 503 of title
32; or to fulfill additional training requirements de-
termined and certified in writing by the Secretary
coneerned; to be necessary for professional develep-
ment; of for completion of skill training or retrain-
g of

“4) performed by a member of a unHermed
service who is—

“LA) ordered to or retained on active duty

or 688 of title 10;

“{B) ordered to or retained on active duty

{other than for training) under any provision of

*S 843 RS
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15
law during a war or during a natiohal emer
geney declared by the President or the Con-
gress:

“{C) ordered to active duty (other than for
training) in suppert; as determined by the See-
retary concerhed; of an operational mission for
which personnel have been ordered to aetive
duty under section 673b of title 10:

“{D) ordered to active duty in suppert; as
determined by the Secretary conhcerned; of a
eritical mission orF requirement of the uniformed
Serviees: or

“(E) called into Federal service as a mem-
ber of the National Guard under chapter 15 of
title 10 or under section 3500 or 8500 of Hitle
10:

ALY An employer is not required to reemploy a
person under this chapter H—

“A) the empleyer's eireumstances have se

changed as to make such reemployment impaossible
oF unreasenable; or

“B) in the case of a person entitled to reem-

ployment under subsection (a)(3), {(a)}4), or
BH2HB) of section 4313 of this title; such employ-

*S 843 RS
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1 ment weuld impese an undue hardship en the em-
2 ployer:
3 “) tn any administrative or judicial proceeding in-
4 velving an issue of whether—

5 “A) any reemployment referred to in para-
6 graph (b is impessible or unreasenable because of
7 a change i an employer's eireumstances; oF

8 “(B) any accommodation, training, or effort re-
9 ferred to in subsection (B}3); (@){4); of (BYHB) of

10 section 4313 of this title would impese an undue
11 hardship on the employer;

12 the employer shall have the burden of proving the impes-
13 sibility or unreasenableness or undue hardship-

14 ~e}{1) Subject to paragraph (2); a persen referred
15 to in subsection (a) shal; upen the completion of a period
16 of service in the uniformed services; notify the employer
17 referred to in such subsection of the persen’s intept to
18 return to a position of employment with such employer
19 as follews:

20 “A) tn the case of a person whose period of
21 service in the uniformed services was less than 31
22 days; by reperting to the employer—

23 “) net later than the beginning of the
24 first full regularly scheduled work period on the
25 first full ealendar day following the completion

*S 843 RS
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of the period of service and the expiration of

eight heurs after a period allowing for the safe

transportation of the person from the place of
that service to the persen’s residence; oF

tion of the eight-hour period referred to in

ferred to in such clause is impossible or unrea-

senable threugh ne fault of the person:

“B) 1 the case of a persen whe is absent from
a position of employment for a period of any length
for the purpeses of an examination to determine the
person’s fithess to perform serviee in the uniformed
services; by reperting it the manner and time re-
ferred to in subparagraph (A)-

“S) n the ease of a person whose period of
service in the uniformed services was for more than
30 days but less than 181 days; by submitting an
later than 14 days after the completion of the period
of serviee:

DY) 1 the case of a person whese period of
service in the uniformed services was for more than
180 days; by submitting an application for reemploy-

*S 843 RS
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ment with the employer not later than 90 days after

the completion of the period of serviee:

“HA) A person whoe is hespitalized for; or con-
valescing from; an ilness or injury incurred in; or aggra-
vated by, the performance of service in the uniformed serv-
ices shall; at the end of the period that is necessary for
the persen to recover from such Hiness oF inrjury, repert
1o the person’s employer (in the case of a person described
i subparagraph (A) or (B) of paragraph (1)) or submit
an application for reemployment with sueh employer (n
the case of a person described in subparagraph (C) or (D)
of such paragraph)- Except as provided i subparagraph
{B); sueh period of recovery may neot exceed two years:

“4B) Suech two-year period shall be extended by the
minimom  Hime  reguired to  accommodate the e
cumstaneces beyond such persen’s eontrel which make re-
porting within the period spectfied iR subparagraph (A)
tmpessible oF uhreasonable:

“(3) A persen whe fals to report for employment of
sen’s entitlement to the rights and benefits referred to in
subsection (@) but shall be subject to the conduct rules;
established policy; and general practices of the employer

*S 843 RS
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pertaining to explanations and discipline with respeet to
absenee from scheduled work:

“HH) A persen who submits an application for re-
empleyment in accerdance with subparagraph (©) or (B)
of subsection (eX1) or subseetion (e}2) shal provide to
the persons employer (upen the request of such employer}
deecurentation to establish that—

limitations set forth in subseetion (@H2) (except as

YC) the person’s entitlement to the bepefits
under this ehapter has net been terminated pursuant
to section 4304 of this title:

“2) Decumentation of any matter referred to in
paragraph (1) that satisfies regulations preseribed by the
Secretary shal satisfy the decumentation reguirements in
such paragraph:

“(3)HA) Except as provided in subparagraph (B)s the
fatlure of a person to provide documentation that satisfies
regulations preseribed pursdant to paragraph (2) shal net
be a basis for denying reemployment in accordance with
the provisions of this chapter H the falure eccurs beeause
such documentation does not exist or is not readily avail-
able at the time of the request of the employer: H; after

*S 843 RS
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establishes that such person does not meet one or more
of the requirements referred to in subparagraphs (A); (B);
and (C) of paragraph (1); the employer of such person
may terminate the employment of the person and the pro-
vision of any rights or benefits afforded the persen under
this chapter-

~B) An employer who reemploys a persen absent
from a pesition of empleyment for more than 90 days may
urmentation referred to in subparagraph (A) before begin-
ning to treat the person as net having thedrred a break
i service for pension purpeses uhder seetieh
4317HDHA) of this title:

~(4) An employer may Rot delay of attempt to defeat
a reemployment obligation by demanding decumentation
that dees noet then exist of is not then readily available:

“(gy Fhe right of a person to reemployment under
this section shall not entitle sueh persen to retention; pref-
erence, or displacement rights over any person with a su-
Code; relating to veterans and other preference eligibles:

“hy In any determination of a person’s entitlement
and duration of the persen’s traihihg oF serviee; or the

*S 843 RS
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nature of such training or service {including voluntary
service) in the uniformed serviees; shall net be a basis for
denying protection of this chapter i the service does not
netice requirements established in subsection (e and
are met
“§4313. Reemployment positions
“{a) Subject to subsection (b) {in the case of any em-
ployee) and section 4314 of this title (in the ease of an
employee of the Federal Government), a person entitled
to reemployment under section 4312 of this title upen
completion of a period of service in the uniformed services
shall be promptly reemployed in a position of employment
as folows (and in accordance with the order of priority
“{L) Except as provided in paragraphs (3) and
{4); in the case of a person whoese period of service
days—
“LA) in the pesition of employment in
which the person would have been employed i
the continuous employment of such person with
the employer had not been interrupted by such

*S 843 RS
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22
service; the duties of which the persen is gquali-
fied to perfornmy: or
“{B) if the person is not qualified to per-
form the duties of the pesition referred to in
subparagraph (A) after reasonable efforts by
the employer to qualify the persen; i the pest-
tion of employment ir which the persen was
employed on the date of the commencement of
the service in the uniformed services:
“(2) Exeept as provided iR paragraphs (3} and

{4); in the case of a person whose period of service
ir the unifermed services was for more than 30
days—

*S 843 RS

“EAY in the pesition of employment in
which the person would have been employed if
the eontindous employment of such person with
the employer had not been interrupted by such
serviee; oF a position of like seniority, status;
and pay; the duties of which the person is quali-
fied to perforny: or

“{B) if the person is not qualified to per-
form the duties of a pesition referred to in sub-
paragraph (A) after reasonable efforts by the
employer to qualify the person; in the pesition
of employment i which the persehr was em-
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23
ployed on the date of the commencement of the

service in the uniformed services; oF a pesition
of like seniority; status and pay; the duties of
which the persen is qualified to perform:

“(3) In the case of a person who has a disabil-

Hy threurred 1y oF aggravated by, such service; and

who

{after reasenable efferts by the employer to ae-

commadate the disability) is not qualified due to

such

disability to be employed in the positien of em-

ployment in which the person would have been em-
ployed if the continuous employment of such person

with

the employer had not been interrupted by sueh

SserHee—

*S 843 RS

which the person is gqualified to perform or
would become gualified to perform with reason-
able efforts by the employer; oF

{A); in a pesition which is the nearest approxi-
mation to a pesition referred to in subpara-
graph (A) in terms of senlerity; status; and pay
consistent with circumstances of such person’s

€ase-



24
“4) tn the ease of a persen whe (A) is net
gualified to be employed in () the pesition of em-
ployment in which the person would have been em-
ployed i the continvous employment of such persen
with the employer had net been interrupted by suech
service; of (i) in the pesition of employment in
which sueh person was employed on the date of the
commencement of the service in the uniferm serviees
for any reason {other than disability incurred in; or
and {B) cannot become gualificd with reasonable ef-
forts by the employer; in any other position of lesser
status and pay which sueh person is gualified to per
“BHH H two or more persens are entitled to reem-
ployment under section 4312 of this title in the same pesi-
tion of employment and more than one of them has re-
18 ported for sueh reemployment; the persen wheo left the pe-
19 sitien first shall have the prior right to reemployment in
20 that pesitien:
21 “2) Any person entitled to reemployment under see-
22 tion 4312 of this title who is neot reemployed in a pesition
23 of employment by reason of paragraph (1) shall be entitled
24 to be reemployed as fellows:
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“(A) Except as provided in subparagraph (B);
in any other pesition of employment referred to in
subsection (D oF (@{2); as the case may be (n
the order of priority set out in the applicable sub-
section), that provides a simiar status and pay to a
pesttion of employment referred to in paragraph (1)
of this subsection; consistent with circumstances of
“(B) +n the case of a person whe has a disabi-
ity ineurred in; or aggravated by; service in the uni-
formed services that requires reasonable efforts by
the employer for the person to be able to perform
the duties of the pesition of employment; in any pe-
sition referred to in subsection (@X3) (in the order
of priority set out in that subsection) that provides
a similar status and pay to a pesition referred to in
paragraph (1), consistent with circumstances of such
20 “fa) Exeept as provided in subsections {b); {€); (&)
21 and {e); H a person is entitled to reemployment by the
22 Federal Government under section 4312 of this title; such
23 person shall be reemployed in a position of employment

24 as described in section 4313 of this title:
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“HYH H the Director of the Office of Persennel

Management makes a determination described in para-
graph (2) with respeet to a persen who was employed by

4 a Federal executive ageney at the time the person entered

13

the service from which the person seeks reemployment

LAY identify a pesition of like seniority, status;
and pay at another Federal executive agency that
satisfies the regquirements of section 4313 of this

14 to in paragraph (1) if the Director determines that—

15
16
17
18
19
20
21
22

ployed the persen referred to ir such paragraph ne
longer exists and the functions of such ageney have
not been transferred to another Federal executive
agenecy; of

“(B) it is impossible or unreasonable for the
ageney to reemploy the persen-
“fe) H the employer of a persen deseribed in sub-

23 section {(a) was, at the time such person entered the serv-
24  iee from which such person seeks reemployment under this
25 section; a part of the judicial branch or the legislative
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branch of the Federal Government; and such employer de-

termines that it is impossible or unreasenable for such em-
ployer to reemploy sueh persen; such persen shall; upen
application to the Director of the Office of Personnel Man-
agement, be ensured an offer of employment in an alter-
pative pesition in a Federal executive ageney on the basis
deseribed in subseetion {b)-

“d) H the adjutant general of a State determines
that  is Hmpessible eF unreasenable to reemploy a persen
whe was a National Guard technician employed under see-
tion 709 of title 32, such person shall, upon application
to the Director of the Office of Personnel Management;
be ensured an offer of employment i an alternative pesi-
tion in a Federal executive agency on the basis described
iR subsection {b):

“fe) Fhe Director of the Office of Personnel Manage-
ment shall ensure the offer of employment to a person in
a positien 1 a Federal executive agency on the basis de-
seribed in subsection (b} H—

(1) the persen was an empleyee of an ageney
referred to in section 2302 2HC)i) of title 5 at
“2) the appropriate officer of the ageney deter-
mines under seetion 4315(e) of this title that reem-
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ployment of the person by the ageney is impessible;
unreasonable; or not practicable; and
“(3) the persen submits an application to the

Bireetor for an offer of employment under this sub-

section:

“§ 4315. Reemployment by certain Federal agencies

“fa) Fhe head of each agency referred to in seetion
2302} (2HC)) of title 5 shal preseribe—

are absent from pesitions of employment with sueh

agency by reason of service in the uniformed services

shall be reemployed by sueh ageney; and

who satisfy such conditions are reemployed by such

agency-

“(b) +h preseribing conditions and procedures vnder
subsection (a), the head of the agency shall ensure, to the
18 maximum extent practicable; that—

19 %) the eonditions under which persens shall
20 be reemployed by the agency are simiar to the con-
21 ditions for the entitlement of a persen to reemploy-
22 ment rights under seetion 4312 of this title; and

23 “(2) the procedures for the reemployment of
24 such persons provide for the reemployment of suech

© 00O N O 0o B~ W N P

e L O i I e =
N~ O OO~ W N B O

*S 843 RS



1
2
3
4
5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20

21
22

29

persons by the ageney i a manner that is simbar

to the manner deseribed in section 4313 of this title:

“HYH in prescribing conditions and proecedudres
under subsection (a); the head of the ageney shall des-
ignate an officer of the agency whe shall determine i the
reemployment of a person by the ageney under this sectioh

LAY YUpon making a determination that the reem-
ployment of a persen under this chapter is impossible; un-
reasenable; of net practicable; sueh officer shall notify
such person and the Director of the Office of Personnel
Management of such determination:

“B) Fhe head of each agency shall; en an annual
basis; submit to the Select Committee on tntelligenee of
the Senate and the Permanent Select Committee on tntel-
Higenee of the House of Representatives a report of the
number of persons whose reemployment with the agency
was determined to be impessible; uhreasonable; oF net

HC) A determination under paragraph (1) shall net
be subject to judicial review-
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“54316. Rights, benefits, and obligations of persons
absent from employment for service in a
uriformed service
~(a) A person whe is reemployed uRder this chapter
after a period of serviee in the uniformed serviees is enti-
ted to the seniority and ether rights and benefits deter-
mined by seniority that the person had on the date of the
commencement of such service plus the additional senier-
ployed:
~(B}(L) Subject to paragraphs (2); (3) {4); and (5);
a person whe performs service i the uniformed services
shall be (A) deemed to be on furlough or leave of absence
while performing such serviee; and (B) entitled to such
other rights and benefits not determined by seniority; re-
lating to other employees on furlough of leave of absence
which were in effect by prastiee; poliey; agreement; or plan
at the commencement of sueh service or were established
be reguired to pay the employee eost; H any; of any funded
benefit continued pursuant to the preceding sentence to
the extent ether employees en furlough or leave of absenee
are so reguired.
“2) A person is not entitled under this subsection
to coverage uhder a health plan to the extent that the per-
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son is entitled to care or treatment from the Federal Gov-

ernment as a result of such person’s service in the uni-
formed services:

“3) A person is not entitled under this subsection
1o coverage, under a life insurance policy, of a death in-
curred by the persen as a result of the persen’s participa-
Hon 1 oF assignment to an area of; armed conflict to the
extent that such coverage is excluded or limited by a provi-
sion of such policy-

~(4) Fhe requirement that an employer provide Fights
of benefits under paragraph (1) to a person deemed to
be en furlough or leave of absence shall expire en the ear-
her of—

LAY the date of the end of the 18-menth period
that begins on the date on which the persen com-
mences the perfermance of the service referred to h
paragraph (1); oF

“B) the date on which the person completes
the performance of such serviee:

“45) A person is net entitled under this subsection
to a right or benefit provided under an empleyee pensien
benefit plan-

~HeHIHA) Subject to subparagraphs (B) and (C); #
a person’s employer-spensered health-plan coverage would
otherwise terminate due to an extended absenee from em-
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ployment for purpeses of performing service in the uni-
formed serviees; the persen shall have the right to elect
to continue health-plan coverage acquired through civilian
employment in accordance with this paragraph so that
such coverage continues for a maximum of 18 months
after such absence begins: A person whe elects to continue
health-plan coverage uhder this paragraph may be re-
quired to pay not more than 102 percent of the full pre-
mium {determined in the same manner as the apphicable
premium under section 4980B(F4) of the tnternal Reve-
nue Code of 1986 (26 U-S-.C. 4980B(H{4))) asseciated
cept that in the case of a person who performs a peried
of service in the uniformed serviees for less than 31 days;
such person may hot be required to pay mere than the

“B) A persen whe elects to eontinue health-plan eov-
erage under this paragraph shal not be entitled to eov-
erage under the plan to the extent that the persen is enti-
ted to care or treatment from the Federal Government
as a result of such persen’s service i the uniformed serv-
iees:

“(C) The period of coverage of a person and the per-
seR’s dependents under a continuation of health-plan cov-
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erage elected by the person under this paragraph shall be
the lesser of—
“) 18 months; or
“2) 1 the case of a persen whose coverage by an
employer-sponsored health plan as an employee is termi-
nated by reasen of the service of such persen in the uni-
formed serviees; ah exclusion orF waitihg period may net
be impesed by any persen in connection with the reinstate-
ment of the coverage of the person upon reemployment
under this chapter; of in connection with any other indi-
vidual whe is covered by the health plan by reasen of the
reinstatement of the coverage of such person upon reem-
ployment; i an exclusion or waiting period would not have
been impesed under such health plan had eoverage of such
person by sueh health plan not been terminated as a result
of such service:
=) A persoR who is reemployed by an employer
under this chapter shal net be discharged from such em-
ployment; except for eause—
(D) within ene year after the date of sueh re-
employment; if the person’s period of service before
the reemployment was more than 180 days; oF
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1 “2) within 180 days after the date of such re-
2 employment; if the person’s period of service before
3 the reemployment was more than 30 days but less
4 than 181 days.
5 ~(e}{1) Any persen deseribed in paragraph (2) whese
6 employment with an employer referred to in that para-
7 graph is interrupted by a period of service in the uni-
8 formed services shall be permitted; upen request of that
O person; to use during sueh period of service any vacation
10 eor annual leave with pay acerued by the persen before the
11 cemmenecement of such service:
12 “2) A person entitled to the benefit described in
13 paragraph (1) is a persen who—
14 “(A) has accrued vacation or annual leave with
15 pay uhder a pelicy orF practice of a State (as an em-
16 ployer) o private employer: of
17 “4BY has acerued sueh leave as an employee of
18 the Federal Government pursuant to subchapter | of
19 chapter 63 of title 5:
20 “84317. Employee pension benefit plans
21 “(a{IHA) Except as provided in subparagraph (B);
22 in the ease of a right provided pursuant to an employee
23 pension benefit plan deseribed in section 3(2) of the Em-
24 ployee Retirement tnecome Security Aet of 1974 (29
25 U.S.C 1002(2) of a right provided under any Federal
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oF State law geverning pension benefits for governmental
employees; the right to pension benefits of a person reem-
ployed under this chapter shal be determined under this
section:

“(B) +n the case of benefits under the Fhrift Savings
Plan; the rights of a person reemployed under this chapter
shall be these rights provided in section 8432b of title 5:
This subparagraph shall not be construed to affect any
other right or benefit under this chapter

“2)HA) Except as provided i section 4312(H(34B)
of this title; a persen reemployed under this chapter shall
be treated as net having incurred a break in service with
the employer or employers maintaining the plan by reasoR
of such persen’s period or periods of service in the uni-
formed services:

(B} Each period served by a persen in the uniformed
services shall, upon reemployment under this chapter, be
deemed to constitute service with the employer or employ-
ers maintaining the plan for purpese of determining the
nenforfeitability of the persen’s acerued benefits and for
the purpese of determining the accrual of benefits under
the plan-

~(B}(L) An employer reemploying a persen under this
chapter shal be Hable to an employee benefit pension plan
for funding any ebligation of the plan to provide the bene-
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fits deseribed in subsection (aX2)- For purpeses of deter-
mining the ameunt of such liability and for purpeses of
section 515 of the Employee Retirement tnrcome Security
Act of 1974 (29 U-S.C. 1145) of any simiar Federal or
ployees; service in the uniformed services that is deemed
under subsection (a) to be service with the employer shall
be deemed to be serviee with the employer under the terms
of the plan or any applicable collective bargaining agree-
ment. In the case of a multiemployer plan, as defined in
section 3(37) of the Employee Retirement threome Seed-
rity Aet of 1974 (29 U.S.C. 1002(37)); any hability of
the plan described i this paragraph shall be allocated by
the plan in such manner as the sponsor maintaining the
plan may provide (of; # the spenser dees Aot so provide;
shall be allocated to the last employer employing the per
son before the period deseribed in subsection (@H2HBY-

“(2) A person reemployed under this chapter shall
be entitled to acerued benefits pursuant to subsection (a)
that are contingent on the making of, or derived from,
employee contributions or elective deferrals (as defined in
section 402(g}(3) of the Internal Revende Code of 1986)
only to the extent the persen makes payment to the plan
with respeet to such contributions or deferrals: No such

payment may exceed the ameunt the persen or employer
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would have been permitted ofF required to contribute had
the persen remained eontinuously employed by the em-
ployer througheout the period of service described in sub-
section (B}2HB)- Any payment to the plan deseribed in
this paragraph shall be made during any reasonable con-
tiadeus period (beginning with the date of reemployment)
as the employer and the persen may agree but it no event
shall such person be afforded a payment period shorter
than the length of absence for service for which the pay-
ments are due:
(3} For purposes of computing an employer’s liabil-
Hy onder paragraph (1) of the employee's contributions
the period of service deseribed in subsection H2HB)—
“A) shall be computed at the rate the em-
ployee would have received but for the absenee dur-
ing the period of service; or
based on a fixed rate; shal be computed on the basis
of the employee’s average rate of compensation dur-
period {or; if shorter; the period of employment im-
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“A) no earnings shall be eredited to an em-
ployee with respect to any contribution prier to such
~(B} any elective employer contributiens; of any
2B} shall not be allocated to persens reem-
ployed under this ehapter-
={e} Any employer who reemploys a persen under this

9 chapter and who is an employer contributing to a multiem-
10 ployer plan; as defined in section 3(37) of the Employee
11 Retirement tncome Seeurity Act of 1974 (29 U.SC.
12 1002(3FH)); under which benefits are or may be payable
13 to such persen by reasen of the ebligations set forth in
14 this chapter; shall; within 30 days after the date of such
15 reemployment; provide notice of such reemployment to the
16 administrator of sueh plan-

17
18
19
20
21
22
23
24
25

“(dy No provision of this section shall apply to the

extent i+—

“() requires any action to be taken which
would cause the plan; participant; of employer fo
suffer adverse tax or other consegquences under the
Haternal Revende Code of 1986; or

“2) requires contributions to be returned; or
additional contributions to be made; with respect to
employees Rot reemployed under this chapter:
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“SUBCHAPTER HH—PROCEPDURES FOR ASSIST

ANCE;, ENFORCEMENT AND HINVESHGA-
HON
other employment rights or benefits

ment and Training Service) shall provide assistanee to any
persen with respect to the employment and reempleyment
rights and benefits to which such persen is entitled under
this chapter- 1n providing sueh assistanee; the Secretary
may request the assistance of existing Federal and State
agencies engaged in similar or related activities and utilize
the assistanee of volunteers:

“(b)(1)(A) A person referred Lo in subparagraph (B)
may submit a complaint to the Secretary with respeet to
the matters deseribed in elause (i) of such subparagraph-
Such eomplaint shall be submitted in accordance with sub-
section (€)-

~(B} A persen may submit a under subparagraph (A)
H the person claims—

“{i) to be entitled under this chapter to employ-
ment oF reemployment rights of benefits with re-
speet to employment by an employer; and

“(H) that the employer {including the Office of
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1 eral Government) has falled or refused; or is abeut
2 to fall or refuse; to comply with the provisions of
3 this chapter:
4 =(2) Fhe Secretary shall; upen request; provide teeh-
5 nical assistance to a potential clatmant with respect to a
6 complaint under this subsection; and to such elaimant's
7 employer:
8 “fe) A complaint submitted under subsection (b} shalt
9 be in a form preseribed by the Secretary and shall in-
10 elude—
11 21 the name and address of the employer or
12 potential employer against whom the complaint is di-
13 rected: and
14 “(2) a summary of the allegations upon which
15 the complaint is based:
16 “fd) Fhe Sceretary shall investigate each complaint
17 submitted pursuant to subsection (b). H the Seeretary de-
18 termines as a result of the investigation that the action
19 aleged in such complaint eceurred; the Seerctary shall
20 make reasonable efforts to ensure that the person or entity
21 named in the complaint comphies with the provisions of
22 this chapter
23 “fe) H the efforts of the Seeretary with respeet to
24 a complaint under subsection (&) are uhsuecessful, the
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Secretary shall notify the person whe submitted the eom-
platnt of—

and

“2) the complainant's entitlement to proceed
under the enforcement of rights provisions provided
under section 4322 of this title (in the case of a per-
son submitting a complaint against a State or pri-
vate employer) or section 4323 of this title (in the
case of a person submitting a complaint against the

Federal Government).

“f) Fhis subchapter does not apply to any action re-
lating to benefits to be provided under the Fhrift Savings
Plan under title 5-

454322 Enforcement of rights with respect to a State
oF private employer

“a)yd) A persen who reeeives from the Seerctary a
netification pursuant to section 4321(e) of this title of an
unsuceesstul effort to resolve a complaint relating te a
State (as an employer) or a private employer may request
that the Secretary refer the complaint to the Attorney
General: H the Attorney General is reasenably satisfied
that the person oen whese behalf the eomplaint is referred
is entitled to the rights or benefits sought; the Attorney
General may appear on behalf of, and act as attorney for,
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the persen on whese behalf the eomplaint is submitted and
commence an action for appropriate relief for such person
in ah appropriate United States district court
“2HA) A person referred to i subparagraph (B)
may commence an action for appropriate relief in an ap-
“(B) A person entitled to commence an action for re-
lief with respect to a complaint under subparagraph (A)
ts a person who—
“y has choesen not to apply to the Seeretary
4321(c) of this title;
“6i) has chesen not to request that the See-
retary refer the complaint to the Atterney General
uRder paragraph (1); of

torney General with respect to the complaint under

such paragraph-

“(b) In the case of an action against a State as an
any district ir which the State exercises any authority or
carries eut any function: +h the case of a private employer
district in which the private employer of the persen main-
taihs a place of business:
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1 “eHDA) Fhe district eourts of the United States
2 shall have jurisdiction, upon the filing of a complaint, me-
3 tion; petition; or other appropriate pleading by or on be-
4 half of the persen entitled to a right or benefit under this
5 ehapter—

“{i) to require the employer to comply with the
previsions of this chapter;

“(H) to require the State or private employer,
as the case may be; to compensate the person for
10 ahy loss of wages or benefits suffered by reason of
11 such employer’s fallure to comply with the provisions
12 of this chapter; and
13 “(i) to reguire the employer to pay the persen
14 an amount egual to the amount referred to in clause
15 @) as liquidated damages; if the court determines
16 that the employer's fallure to comply with the provi-
17 sions of this chapter was wituk
18 “(B) Any compensation under clauses () and (Hb
19 of subparagraph (A} shall be in additien to; and shall net
20 diminish; any of the other rights and benefits provided for
21 in this chapter:

22 “HA) No fees or court eosts shall be eharged or
23 toxed against any persen claiming rights under this chap-
24 ter-

© 00 ~N O
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1 “(B) inr any action or proceeding to enferce a provi-
2 sion of this chapter by a person under subseetion (B}2)
3 who obtained private counsel for such action or proceed-
4 ihg; the court may award any such person whe prevails
5 in such action or proceeding reasonable attorney fees, ex-
6 pert witness fees; and other Htigation expenses:
7 “(3) Fhe eourt may use s full equity powers; neclud-
8 ing temporary or permanent injunctions and temporary
O restraining orders; to vindicate fully the rights or benefits
10 of persens under this chapter
11 “4) An action under this chapter may be initiated
12 only by a person claiming rights or benefits under this
13 chapter; and not by an empleyer; prospective employer; oF
14 eother entity with ebligations under this chapter
15 “(5) Inr any such action; only a State and lecal gov-
16 ernment {(as an employer); an empleyer; orF a potential em-
17 ployer; as the case may be, shall be a necessary party re-
18 spendent
19 “{6) No State statute of limitations shall apply te any
20 proceeding under this chapter.
21 “6H A State shall be subject to the same remedies;
22 ineluding prejudgment interest; as may be impesed upen
23 any private employer under this seetion:
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“54323. Enforecement of rights wih respeet to Fed-

eral executive agencies

“a)yd) A persen who reeeives from the Seecretary a
notification pursuant to section 4321(e) of this title of an
unsuceesstul effort to resolve a complaint relating te a
Federal executive agency may request that the Secretary
to the Office of Special Counsel established by section
1211 of title 5:

LAY H the Special Counsel is reasenably satisfied
that the person on whose behalf a complaint is referred
under paragraph (1) is entitled to the rights or bepefits
seught; the Speeial Counsel (upen the request of the per-
son submitting the complaint) may appear on behalf of;
ahd aet as atterney for; the person and initiate an actien
tection Board:

{B) H the Special Counsel decides not to initiate an
action and represent a person before the Merit Systems
Counsel shall notify such person of that decision-

~b}L) A persen referred to iR paragraph (2} may
submit a complaint against a Federal executive agency
under this subchapter directly to the Merit Systems Pro-
tection Board: A person who seeks a hearing or adjudica-
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1 tion by submitting such a complaint under this paragraph
2 may be represented at such hearing or adjudication in ac-
3 cordance with the rules of the Board:
4 2y A person entitled to submit a complaint to the

5 Merit Systems Protection Board under paragraph (1) is
6 a persen who—

7 LAY has chesen not to apply to the Seeretary
8 for assistance regarding a complaint under section
9 4321(c) of this title;

10 “B) has received a notification from the See-
11 retary under section 4321{e} of this title:

12 YC) has cheosen not to be represented before

13 the Board by the Speeial Counsel pursuant to sub-
14 section ()(2)(A): or

15 D) has received a notification of a decision
16 from the Speeial Counsel under subseetion
17 @H2HB)-

18 e Fhe Merit Systems Protection Board shahl
19 adjudicate any complaint brought before the Board pursy-
20 ant to subseetion H2HAY of (BHD)-

21 “2) H the Board determines that a Federal executive
22 ageney has not complied with the provisions of this chap-
23 ter relating to the employment or reemployment of a per-
24 sen by the ageney; the Board shall enter an order requir-
25 ing the ageney to comply with sueh provisions and to com-

*S 843 RS



© 00 N O 0o B~ W N PP

N N DN DN DD DN P PP PPk PR PP
o A W N P O ©W 00 N O 0o b W N B+ O

47
pensate such persen for any loss of wages or benefits suf-
fered by such person by reason of such lack of compliance:

“3) Any compensation received by a person pursuant
to an order under paragraph (1) shall be in addition to
any other right or benefit provided for by this ehapter and
shall not diminish any such right or benefit:

“{4) H the Board determines as a result of a hearing
or adjudication conducted pursuant a complaint submitted
by a person directly to the Board pursuant to subsection
YD) that such persen is entitled to an order referred
to in paragraph (2); the Board may; in Hs discretion;
award sueh persen reasenable atterney fees; expert wit-

“(d) A person adversely affected or aggrieved by a
final order or decision of the Merit Systems Protection
Court of Appeals for the Federal Circuit to review the
final order or decision: Such petition and review shall be
i accordance with the procedures set forth in sectien
7703 of title 5:

“fe) A persen may be represented by the Speecial
Counsel in an action for review of a final order or decision
issued by the Merit Systems Protection Board pursuant
to subsection {¢) that is brought pursuant to section 7703
of title 5 unless the person was net represented by the
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1 Special Ceounsel before the Merit Systems Proteetion
2 Board regarding sueh order or decision:
3 “54324. Enforcement of rights with respect to certain
4 Federal ageneies
5 “fa) Fhis section shall apply to any persen whe al-
6 leges that—
7 (1) the reemployment of such person by an
8 ageney referred to in section 4315(a) of this title
9 was net i accordance with the procedures for the
10 reemployment of such persen preseribed under sueh
11 section; or
12 “2) the fatlure of such ageney to reemploy the
13 person under such section was wrongful:
14 “tb) Any persen referred to in subsection (a) may
15 submit a claim relating to the allegation to the tnspector
16 General of the agency- Fhe taspeetor General shall inves-
17 tigate and resolve the claim pursuant to procedures pre-
18 seribed by the head of the ageney-
19 “fe) Fhe head of cach agency referred to in section
20 4315(a) of this title shall preseribe procedures for the in-
21 wvestigation and reselution of allegations submitted under
22 subsection (b)- tn preseribing procedures under this sub-
23 section; the head of the agency shall ensure, to the maxi-
24 mum extent practicable; that the procedures are simHar
25 to the provisions relating to the investigation and resely-
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tion of a claim by the Seeretary under section 4321(d)
of this title:
shall; at all reasonable times; have reasenable aecess to;
for purpeses of examination; and the right to copy and
receive, any documents of any person or employer that the
Secretary considers relevant to the investigation:
chapter; the Secretary may require by subpeena the at
tendanee and testimony of witnesses and the production
of documents relating to any matter under ipvestigation:
In case of disobedience of the subpoena or contumacy and
oen request of the Secretary, the Atterney General may
apply to any district eourt of the United States in whese
jurisdiction such discbedience or contumacy occurs for an
order enforcing the subpeena
ed States shall have jurisdiction to issue writs command-
ing any persen of employer to comply with the subpoena
of the Seeretary ofF to comply with any order of the See-
retary made pursuant to a lawful investigation under this
chapter and district courts shall have jurisdiction to pun-
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ish failure to obey a subpeena of other lawful order of
the Secretary as a contempt of court.

“SUBCHAPTER NN—MISCELLANEOUS
“§4331. Regulations
retary of Defense) may preseribe regulations implement-
ing the provisions of this ehapter with respect to States
and local governments (as employers) and private empley-
ers:

“bY) Fhe Birector of the Office of Persennel Man-
retary of Defense) may preseribe regulations implement-
g the provisions of this chapter with regard to the apph-
cation of this chapter to Federal exeeutive ageneies {other
than the ageneies referred to in paragraph (2)) as employ-
ers: Such regulations shall be econsistent with the regula-
tions pertaining to the States as employers and private
employers-
to carry out the activities of such entities under this chap-
ter

“4BY Fhe Office of Special Counsek
Sy Fhe agencies referred to in section
2303(aHZHCHH) of title &
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“The Secretary, the Secretary of Defense, and the
Secretary of Veterans Affairs shall take such actions as
such Seeretaries determine are appropriate to inform per-
sons entitled to rights and benefits under this chapter and
employers of the rights, benefits, and obligations of such

b} FAaBLE oF CHAPTERS—TFhe tables of chapters
at the beginning of title 38, United States Code, and the
beginning of part HH of such title are each amended by
striking out the item relating to chapter 43 and inserting
in lieu thereof the following:

443, Employment and reemployment rights of members of
e LRHOFMEE SEIVIEES ..occcccooooeoeeocossees s 4301

(¢} REPORT RELATING TO IMPLEMENTATION OF RE-
EMPEOYMENT RicHTS Prowvistons—Net later than ene
year after the date of the enactment of this Act, the Sec-
retary of Labor, the Attorney General of the United
States; and the Special Counsel referred to in section
4323(a)(1) of title 38, United States Code (as added by
subsection (a)), shall each submit a report to the Congress
relating to the implementation of chapter 43 of such title
(as added by such subsection).
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MENTS-
Section 5303A(D)(3) of title 38, United States Code;
is amended—

(@) by striking eut “or” at the end of subpara-
graph (E);

(2) by striking eut the peried at the end of sub-
paragraph (F) and inserting in Heu thereef = or—
and

(3) by adding at the end thereof the following
Rew subparagraph:

“(G) to an entitlement to rights and benefits
under chapter 43 of this title
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SEG: 4. RERPEAL OF THFLE 5 PROWVASIONS RELATING 7O RE-

=
a1

EMPLOYMENT RIGHTS OF RESERWSTS:
(a) Repeat.—Subchapter 1 of chapter 35 of title
{b) Conrormine AMENDMENT—The table of see-

19 tions at the beginning of such chapter is amended by strik-

20 ing out the Hems relating to subchapter H and section

21 355%

B R e
o N O

22 SEC. 5. REVISION OF FEDERAL CIVIL SERVICE RETIRE-
23 MENT BENEFIT PROGRAM FOR RESERVISTS.
24 {(a) Reviston v CONTRIBUTIONS RELATING TO
25 Mitirary SErviceE—Subsection (eX(1) of section 8422 of
26 title 5; United States Code; is amended by inserting after
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amount of payment of an employee or Member under this
paragraph for a period of miitary service may not exceed
the amount that would have been deducted or withheld
for a period of civilian service, if any, under subsection
@)XL) if the employee or Member had not performed the

) TECHNICAL AMENDMENT.—Subsection
@A) of suech section as amended by striking out

(c) EFFective Date—The amendment made by
subsection {a) shall take effect on August - 1990; and
shall apply to periods of military service that begin on or
after that date.
SEC: 6: THRIFT SAVINGS PLAN-

& v GeEneErRAE—() Title 5; United States Cede;

tary service
“(a) This section applies to any employee who—
“1) separates ofF enters leave-without-pay sta-
tus in order to perform military service; and
“(2) is subsequently restored to or reemployed
i a pesition which is subject to this chapter; pursu-
ant to chapter 43 of title 38.
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“b)) Each employee to whom this seetion apphes
may contribute to the Thrift Savings Fund, in accordance
with this subsection; an ameount net to exceed the amount
deseribed in paragraph (2)-
“(2) The maximum amount which an employee may
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ning on date of separation oF commencement of
on the day before the date of restoration or reem-
ployment (as applicable); reduced by
actualy made by such employee over the period de-
scribed th subparagraph (A)-

LAY shall be made at the same time and in the
same manner as would any contributions uhder see-

“B) shall be made over the period of time
spected by the employee under paragraph (4XB);
and

CY shall be in addition to any contributions
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time, form, and manner in which an employee may speci-
:w_

“6y the total amoeunt such employee wishes to
contribute under this subsection with respect to any
particalar period referred to in paragraph (2KB);
and
wishes to make contributions under this subsection:
“(B) The employing ageney may place a maximum

limit on the period of time referred to in subparagraph
{AXH); which cannet be shorter than two times the period
13 referred to in paragraph (2HB) and net longer than four
14 times sueh period:

15 “Le) H an employee makes contributions under sub-
16 section {(b); the employing agency shall make contributions
17 teo the Fhrift Savings Fund en such employee’s behalf—
18 “(H) i the same manner as wedld be reguired
19 under section 8432(c}(2) i the employee contribu-
20 tions were being made under section 8432(a): and
21 “2) disregarding any contributions then actu-
22 ally being made under section 8432(a) and any
23 agency contributions relating thereto.
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1 “Ld) An employee to whem this section apphies is enti-
2 tled to have contributed to the Fhrift Savings Fund en
3 such employee’s behalf an ameunt equal to—
4 “(H) 1 pereent of sueh employee’s basic pay (as
5 determined under subseetion {e)) for the period re-
6 ferred to in subsection (BH2)H(B); reduced by
7 “2) any contributions actualy made en such
8 employee’s behalf under seetion 8432(e}) with re-
9 spect to the period referred to in subsection
10 (e} 2HB)-
11 “e) For purposes of any computation under this sec-
12 tion, an employee shall, with respect to the period referred
13 te in subsection (BH2HB); be considered to have been paid
14 at the rate which would have been payable over such pe-
15 ried had such employee remained continuously employed
16 in the pesition which such employee last held before sepa-
17 rating or entering leave-without-pay status to perform
18 military service:
19 A Fhe employing agency shall be required to pay
20 lost earnings on contributions made pursuant to sub-
21 sections {c) and (d). Such earnings shall be calculated
22 retroactively to the date the contribution would have been
23 made had the employee not separated or entered leave-

24 witheut-pay status to perform military service:
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1 “2) Procedures for caleulating and erediting the
2 earnings payable pursuant to paragraph (1) shall be pre-
3 seribed by the Executive Director:

4 “{g) Amounts paid under subsection (c); (d); or ()
5 shaH be paid—

6 “1) by the ageney to which the employee is re-
7 stored or in which such employee is reemployed:

8 “(2) from the same source as would be the case
9 under section 8432(e) with respect to sums required
10 under section 8432(c): and

11 “43) within the time prescribed by the Exeed-
12 tive Director:

13 “) For purpeses of section 8432(g); ik the ease
14 of an employee to whoem this section apphes—

15 LAY a separation from civiian service in order
16 to perform the military serviee on which the employ-
17 ee’s restoration or reemployment rights are based
18 shall be disregarded: and

19 “4BY such employee shall be eredited with a pe-
20 riod of eivilian service equal to the period referred
21 to in subsection (B} 2HB)-

22 “HA) An employee to whom this section applies
23 may elect, for purposes of section 8433(d), or paragraph
24 (1) or 2) of section 8433(h); as the case may be; to have
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{a)(1)) treated as if it had never occurred:

“(B) An election under this paragraph shall be made
within such pertod of time after restoration or reemploy-
ment (as the case may be) and otherwise in such manner
as the Executive Director preseribes:

{2) Fhe table of sections at the beginning of chapter
84 of title 5; United States Code; is amended by inserting
after the item relating to section 8432a the following:
8432b. Contributions of persens who perform military service:

(b} PrESERVATION OF CERTAIN RicHTs—(1) Sec-
tion 8433(d) of title 5; United States Code; is amended
unless an election under section 8432b(h)}(2) is made to
treat such separation for purpeses of this subsection as

(2) Paragraphs (1) and (2) of section 8433(h) are
each amended by striking the period at the end and insert-
g “, or unless an election under section 8432b(h)(2) 1s
made to treat such separation for purposes of this para-
graph as # it had never ecedrred™

{e) Erecrion Fo RESuME REGULAR CoONTRIBU-
FioNs UproN RESToRAFION 6R REEMPLOYMENT—SEE-
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1 ten 8432 of title 5; United States Ceode; 15 amended by
2 adding at the end the following:
3 D) Fhis subsection applies to any employee—

4 LAY to whom seetion 8432b applies: and

5 ~(B) whe; during the period of such employees
6 absence from civilian service (as referred to in see-
7 tion 84326(b)}(2HBH—

8 “) is eligible to make an election de-
9 seribed in subsection {b)}(1): oF

10 “6i) would be so eligible but for having e
11 ther clected to terminate individual eontriby-
12 tions to the Thrift Savings Fund within 2
13 months before commencing military serviee of
14 separated in order to perform military serviee:

15 “2) Fhe Executive Director shall prescribe regula-
16 tions to ensure that any employee to whom this subsection
17 apphies shall, within a reasonable time after being restored
18 or reemployed {in the manner deseribed R seetioh
19 8432h(a}(2)), be afforded the opportunity to make, for
20 purposes of this section, any election which would be al-
21 lewable during a period deseribed in  subsection
22 (YA

23 {d) APPLICABILITY TO EMPLOYEES UNDER CSRS.—
24 Section 8354(b) of title 5; United States Code; is amended
25 by adding at the end the following:
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1 1) Hr apphying seetion 8432b to an employee eon-
2 tributing to the Thrift Savings Fund after being restored
3 1o or reemployed in a pesition subject to this subechapter;
4 pursuant to chapter 43 of title 38—
5 “(A) any reference in such section to contribu-
6 tions under section 8432(a) shall be considered a
7 reference to employee contributions under this sec-
8 ton;
9 “UB) the contribution rate under section
10 8432b(b)(2)(A) shall be the maxtimum percentage al-
11 lowable under subsection (B}(2) of this section; and
12 “{C) subsections {6} and (d) of section 8432b
13 shall be disregarded.”.
14 {e) EFFecTivE DaTE: APPLicABIITY.—This section
15 and the amendments made by this section—

16 &) shall take effect on the date of enactment
17 of this Act; and
18 &) shall apply te any employee whose release

19 from military service; discharge from hospitalization;
20 or other similar event making the individual eligible
21 to seek restoration of reemployment under chapter
22 43 of title 38, United States Code (as added by sec-
23 tion 2(a)); eceurs on or after August 2; 1990:

24 B Rutes ForR APPLNG AMENDMENTS Fo Em-
25 pProYeEes RESToRED orR ReemProveEb BeEFoRE EFFEC-
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1 Frve DarE—In the case of any employee (deseribed in
2 subseetion {(eX2)) whe is restored or reemployed in a pesi-
3 tien of employment (ir the elreumstanees deseribed i see-
4 tion 8432b(a) of title 5; United States Code; as amended
5 by this section) before the date of enactment of this Act
6 the amendments made by this section shal apply te such
7 employee; in accordance with their terms; subject to the

8 following:

9 & Fhe employee shall be deemed not to have
10 been reemployed or restored untl—

11 {A) the date of enactment of this Act; oF
12 {B) the first day folowing such employee’s
13 reemployment ofF restoration en which sueh em-
14 ployee is or was eligible to make an election re-
15 lating to contributions to the Thrift Savings
16 Fund;

17 whichever eceurs or occurred first:

18 (2) H the employee changed agencies during the

19 period between date of actual reemployment oF res-
20 toration and the date of enactment of this Act; the
21 empleying agency as of sueh date of enactment shal
22 be considered the reemploying or restoring ageney-

23 (3)(A) For purpeses of any computation under
24 section 8432b of such title; pay shall be determined
25 i aceordance with subseetion {e) of such section; ex-
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cept that, with respeet to the period deseribed in
subparagraph (B); actual pay attributable to such
period shall be used-

(B} Fhe period described in this subparagraph
is the period beginning on the first day of the first
applicable pay period beginning on or after the date
of the employee’s actual reemployment or restoration
and ending on the day before the date determined
uRder paragraph (1)

4) Fhe day before the date of restoration or re-
employment  (as  appheable) under  sectien
8432b(b}2HA) of title 5; United States Code (as
added by subsection (a) shall be deemed to be the
date of reemployment or restoration determined
under paragraph (4) of this subsection:
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SEG: 7- CONFORMING AMENDMENTS:
&) FreE 5—Section 1204 L) of title 5, United
) e 10—Section 706{e}{1) of title 10; United

SEC- 8. FECHNICAL AMENDMENT-

24 &) FecHntea: AMENDMENT—Section 9(d) of Pub-

25 He Eaw 10216 (105 Stat: 55) is amended by striking eut
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of “'section”.

) EFfFecrve DATE—The amendment made by
subsection (&) shall take effect as #f included i Public
Law 102-16 to which such amendment relates.

SEG: 9 TRANSHHON RULES AND EFFECTIVE BATES:

{(a) ReemrroymeNT—(1} Except as otherwise pro-
vided in this Act, the amendments made by this Act shall
be effective with respeet to reemployments iitiated on or
after the first day after the 60-day pertod beginning on
the date of enactment of this Act.

2) Fhe provisions of chapter 43 of title 38; United
States Code, i effect on the day before such date of enact-
ment, shall continue to apply to reemployments initiated
before the end of such 60-day period-

3) tn determining the number of years of serviee
that may not be exceeded in an employee-employer rela-
tionship with respect to which a person seeks reemploy-
ment under chapter 43 of title 38, United States Code,
as in effect before or after the date of enactment of this
Act; there shall be included all years of service without
regard to whether the pertods of service occurred before
or after such date of enactment unless the period of serv-
iee is exempted by the chapter 43 that is applicable; as
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provided in paragraphs (1) and (2); to the reemployment
coneerned:

4) A persen whe nitiates reemployment under ehap-
ter 43 of title 38; United States Code; during or after the
60-day period beginning on the date of enactment of this
Act and whese reemployment is made in connection with
a period of service in the uniform services that was it
ated before the end of such period shall be deemed to have
4312(a)(1) of title 38; United States Code; as provided
i the amendments made by this Act; i the persen eom-
43; United States Code; as in effect on the day before
the date of enactment of this Act

{b) DiscriiNATION—The provisions of section
4311 of title 38; United States Cede; as provided in the
amendments made by this Aet; and the provisions of sub-
chapter HH of chapter 43 of such title; as provided in the
amendments made by this Aet; that are neecessary for the
implementation of sueh section 4311 shall become effec-
tive on the date of enactment of this Aet:

{c} InsuranceE—(1) Except as provided in para-
graph (2); the provisions of section 4316(c) of title 38;
United States Code; as provided in the amendments made
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by this Act; coneernihg Hsurance coverage shal become
effective on the date of enactment of this Act.

2) A persen on active duty en the date of enractment
of this Act; or a famiy member or persenal representative
of such person, may, after the date of enactment of this
Act; elect to reinstate oF continde HASHrance coverage as
provided in such section 4316- H such an election is made;
tnsurance coverage shall remain in effect for the remaining
portion of the 18-moenth period that began on the date
of such person’s separation from civiian employment or
the period of the person’s service in the uniformed service,
whichever is the period of lesser duration-

(e} BisaBtr—(1) Seetion 4313(a}3) of chapter
43 of title 38, United States Code, as provided in the
amendments made by this Aet; shall apply te
reemployments initiated on or after August 1; 1990:

(2) Effective as of August I; 1096; seetion 4307 of
title 38; United States Code (as in effect on the date of
enactment of this Act), is repealed, and the table of sec-
tions at the beginning of chapter 43 of such title (as in
effect on the date of enactment of this Act) is amended
by striking out the tem relating to section 4307.

(e) EmpProvee Penston BENEFIT Pran—Section
4317 of title 38; United States Code; as provided in the
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amendments made by this Act, shall apply to reemploy-
ment initiated on or after August 4; 1990-

B PreEvioyus Acrons—Except as otherwise proe-
vided, the amendments made by this Act do not affect
proceedings that begin before the end of the 60-day pertod
referred to in subsection (a).

g DermvHon—TFor the purpeses of this section;
the meaning given such term in section 4303(13) of title
38; United States Code; as provided ir the amendments
made by this Act.

SECTION 1. SHORT TITLE,

This Act may be cited as the “Uniformed Services Em-
ployment and Reemployment Rights Act of 1993".

SEC. 2. REVISION OF CHAPTER 43 OF TITLE 38.

(@) RESTATEMENT AND IMPROVEMENT OF EMPLOY-
MENT AND REEMPLOYMENT RIGHTS.—Chapter 43 of title
38, United States Code, is amended to read as follows:
“CHAPTER 43—EMPLOYMENT AND REEM-

PLOYMENT RIGHTS OF MEMBERS OF

THE UNIFORMED SERVICES

“SUBCHAPTER I—GENERAL

*“Sec.
“4301. Purposes; sense of Congress.
“4302. Relation to other law; construction.
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Definitions.
Character of service.

“SUBCHAPTER II—EMPLOYMENT AND REEMPLOYMENT RIGHTS

“4311.

“4312.
“4313.
“4314.
“4315.
“4316.

“4317.

AND LIMITATIONS; PROHIBITIONS

Discrimination against persons who serve in the uniformed services and
acts of reprisal prohibited.

Reemployment rights of persons who serve in the uniformed services.

Reemployment positions.

Reemployment by the Federal Government.

Reemployment by certain Federal agencies.

Rights, benefits, and obligations of persons absent from employment for
service in a uniformed service.

Employee pension benefit plans.

“SUBCHAPTER 111—PROCEDURES FOR ASSISTANCE, ENFORCEMENT,

“4321.

“4322.
“4323.
“4324.
“4325.

“4331.
“4332.

AND INVESTIGATION

Assistance in obtaining reemployment or other employment rights or bene-
fits.

Enforcement of rights with respect to a State or private employer.

Enforcement of rights with respect to the Federal executive agencies.

Enforcement of rights with respect to certain Federal agencies.

Conduct of investigation; subpoenas.

“SUBCHAPTER IV—MISCELLANEOUS

Regulations.
Outreach.

“SUBCHAPTER I—GENERAL

“8§4301. Purposes; sense of Congress

“(a) The purposes of this chapter are—

“(1) to encourage noncareer service in the uni-
formed services by eliminating or minimizing the dis-
advantages to civilian careers and employment which
can result from such service;

“(2) to minimize the disruption to the lives of
persons performing service in the uniformed services
as well as to their employers, their fellow employees,

and their communities, by providing for the prompt
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reemployment of such persons upon their completion
of such service under honorable conditions; and

“(3) to prohibit discrimination against persons
because of their service in the uniformed services.

“(b) It is the sense of Congress that the Federal Gov-
ernment should be a model employer in carrying out the
provisions of this chapter.

“8§4302. Relation to other law; construction

“(a) Nothing in this chapter shall supersede, nullify
or diminish any Federal or State law (including any local
law or ordinance) or employer practice, policy, agreement,
or plan that establishes a right or benefit that is more bene-
ficial to, or is In addition to, a right or benefit provided
for such person in this chapter.

“(b) This chapter supersedes any State law (including
any local law or ordinance) or employer practice, policy,
agreement, or plan that reduces, limits, or eliminates in
any manner any right or benefit provided by this chapter,
including the establishment of additional prerequisites to
the exercise of any such right or the receipt of any such
benefit.

“84303. Definitions

“For the purposes of this chapter—

“(1) The term ‘Attorney General’ means the At-

torney General of the United States or any person
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designated by the Attorney General to carry out a re-
sponsibility of the Attorney General under this chap-
ter.

“(2) The term ‘benefit’, ‘benefit of employment’,
or ‘rights and benefits’ means any advantage, profit,
privilege, gain, status, account, or interest (other than
wages or salary for work performed) that accrues by
reason of an employment contract or an employer
practice or custom and includes rights and benefits
under a pension plan, a health plan, an employee
stock ownership plan, insurance coverage and awards,
bonuses, severance pay, supplemental unemployment
benefits, vacations, and the opportunity to select work
hours or location of employment.

“(3)(A) The term ‘employee’ means any person
employed by an employer.

“(B) With respect to employment in a foreign
country, the term ‘employee’ includes an individual
who is a citizen of the United States.

“(4)(A) Except as provided in subparagraphs
(B) and (C), the term ‘employer’ means any person,
institution, organization, or other entity that pays
salary or wages for work performed or that has con-

trol over employment opportunities, including—
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“(i) a person, institution, organization, or
other entity to whom the employer has delegated
the performance of employment-related respon-
sibilities;

“(ii) the Federal Government;

“(ili) a State;

“(iv) any successor in interest to a person,
Institution, organization, or other entity referred
to in this subparagraph; and

“(v) a person, institution, organization, or
other entity that has denied initial employment
in violation of section 4311 of this title.

“(B) In the case of a National Guard technician
employed under section 709 of title 32, the term ‘em-
ployer’ means the adjutant general of the State in
which the technician is employed.

“(C) Except as an actual employer of employees,
an employee pension benefit plan described in section
3(2) of the Employee Retirement Income Security Act
of 1974 (29 U.S.C. 1002(2)) shall be deemed to be an
employer only with respect to the obligation to pro-
vide benefits described in section 4317 of this title.

“(5) The term ‘Federal executive agency’ includes
the United States Postal Service, the Postal Rate

Commission, any nonappropriated fund instrumen-

*S 843 RS



© 00O N O 0o B~ W N PP

N NN NN R P R R R R R R R e
E W N B O © 0 N O U0 A W N R O

71
tality of the United States, and any Executive agency

(as that term is defined in section 105 of title 5) other
than an agency referred to in  section
2302(a)(2)(C)(ii) of title 5.

“(6) The term ‘Federal Government’ includes
any Federal executive agency, the legislative branch of
the United States, and the judicial branch of the
United States.

“(7) The term ‘health plan’ means an insurance
policy or contract, medical or hospital service agree-
ment, membership or subscription contract, or other
arrangement under which health services for individ-
uals are provided or the expenses of such services are
paid.

“(8) The term ‘notice’ means (with respect to
subchapter Il) any written or verbal notification of
an obligation or intention to perform service in the
uniformed services provided to an employer by the
employee who will perform such service or by the uni-
formed service in which such service is to be per-
formed.

“(9) The term ‘qualified’, with respect to an em-
ployment position, means having the ability to per-

form the essential tasks of the position.
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“(10) The term ‘reasonable efforts’, in the case of
actions required of an employer under this chapter,
means actions, including training provided by an em-
ployer, that do not place an undue hardship on the
employer.

“(11) The term ‘Secretary’ means the Secretary
of Labor or any person designed by such Secretary to
carry out an activity under this chapter.

“(12) The term ‘seniority’ means longevity in
employment together with any benefits of employment
which accrue with, or are determined by, longevity in
employment.

“(13) The term ‘service in the uniformed serv-
ices’ means the performance of duty on a voluntary
or involuntary basis in a uniformed service under
competent authority and includes active duty, active
duty for training, initial active duty for training, in-
active duty training, full-time National Guard duty,
and a period for which a person is absent from a po-
sition of employment for the purpose of an examina-
tion to determine the fitness of the person to perform
any such duty.

“(14) The term ‘State’ means each of the several
States of the United States, the District of Columbia,

the Commonwealth of Puerto Rico, Guam, the Virgin
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Islands, and other territories of the United States (in-

cludi

of).

ng the agencies and political subdivisions there-

“(15) The term ‘undue hardship’, in the case of

actions taken by an employer, means actions requir-

ing significant difficulty or expense, when considered

in light of—
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“(A) the nature and cost of the action need-
ed under this chapter;

“(B) the overall financial resources of the
facility or facilities involved in the provision of
the action; the number of persons employed at
such facility; the effect on expenses and resources,
or the impact otherwise of such action upon the
operation of the facility;

“(C) the overall financial resources of the
employer; the overall size of the business of an
employer with respect to the number of its em-
ployees; the number, type, and location of its fa-
cilities; and

“(D) the type of operation or operations of
the employer, including the composition, struc-
ture, and functions of the work force of such em-

ployer; the geographic separateness, administra-
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tive, or fiscal relationship of the facility or fa-

cilities in question to the employer.

“(16) The term ‘uniformed services’ means the
Armed Forces, the Army National Guard and the Air
National Guard when engaged in active duty for
training, inactive duty training, or full-time Na-
tional Guard duty, the commissioned corps of the
Public Health Service, and any other category of per-
sons designated by the President in time of war or

emergency.

“§ 4304. Character of service

“A person’s entitlement to the benefits of this chapter

by reason of the service of such person in one of the uni-
formed services terminates upon the occurrence of any of

the following events:

“(1) A separation of such person from such uni-
formed service with a dishonorable or bad conduct
discharge.

“(2) A separation of such person from such uni-
formed service under other than honorable conditions,
as characterized pursuant to regulations prescribed by
the Secretary concerned.

“(3) A dismissal of such person permitted under

section 1161(a) of title 10.
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“(4) A dropping of such person from the rolls

pursuant to section 1161(b) of title 10.
“SUBCHAPTER II—EMPLOYMENT AND REEM-

PLOYMENT RIGHTS AND LIMITATIONS; PRO-

HIBITIONS
“§4311. Discrimination against persons who serve in

the uniformed services and acts of re-
prisal prohibited

“(@) A person who is a member of, applies to be a
member of, performs, has performed, applies to perform, or
has an obligation to perform service in a uniformed service
shall not be denied initial employment, reemployment, re-
tention in employment, promotion, or any benefit of em-
ployment by an employer on the basis of that membership,
application for membership, performance, service, applica-
tion for service, or obligation.

“(b) An employer shall be considered to have denied
a person initial employment, reemployment, retention in
employment, promotion, or a benefit of employment in vio-
lation of this section if the person’s membership, applica-
tion for membership, service, application for service, or obli-
gation for service in the uniformed services is a motivating
factor in the employer’s action, unless the employer can

demonstrate that the action would have been taken in the
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absence of such membership, application for membership,
performance, service, application for service, or obligation.

“(c)(1) An employer may not discriminate in employ-
ment against or take any adverse employment action
against any person because such person has taken an action
to enforce a protection afforded any person under this chap-
ter, has testified or otherwise made a statement in or in
connection with any proceeding under this chapter, has as-
sisted or otherwise participated in an investigation under
this chapter, or has exercised a right provided for in this
chapter.

“(2) The prohibition in paragraph (1) shall apply
with respect to a person regardless of whether that person
has performed service in the uniformed services.

“(d)(1) An employer may take an action otherwise
prohibited by this section with respect to an employee in
a workplace in a foreign country if compliance with such
section would cause such employer to violate the law of the
foreign country in which the workplace is located.

“(2) If an employer controls a corporation incor-
porated and located in a foreign country, any practice pro-
hibited by this chapter that is engaged in by such corpora-

tion shall be presumed to be engaged in by such employer.
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“(3)(A) The prohibitions of this section shall not apply

to a foreign employer not controlled by an American em-
ployer.

“(B) For purposes of this paragraph the determination
of whether an employer controls a corporation shall be based
on—

“(i) the interrelation of operations;

“(i1) the common management;

“(iii) the centralized control of labor relations;
and

“(iv) the common ownership or financial control
of the employer and the corporation.

“8§4312. Reemployment rights of persons who serve in
the uniformed services

“(a) Subject to subsections (b), (c), and (d), any person
who is absent from a position of employment by reason of
service in the uniformed services shall be entitled to the re-
employment rights and benefits and other employment bene-
fits of this chapter if—

“(1) the person (or an appropriate officer of the
uniformed service in which such service is performed)
has given advance written or verbal notice of such
service to such person’s employer;

“(2) the cumulative length of the absence and of

all previous absences from a position of employment
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with that employer by reason of service in the uni-
formed services does not exceed five years; and

“(3) the person reports to, or submits an appli-
cation for reemployment to, such employer in accord-

ance with subsection (e).

“(b) No notice is required under subsection (a)(1) if
the giving of such notice is precluded by military necessity
or the giving of such notice is otherwise impossible or unrea-
sonable. A determination of military necessity for the pur-
poses of this subsection shall be made pursuant to regula-
tions prescribed by the Secretary of Defense and shall not
be subject to judicial review.

“(c) Subsection (a) shall apply to a person who is ab-
sent from a position of employment by reason of service in
the uniformed services if such person’s cumulative period
of service in the uniformed services, with respect to the em-
ployer relationship for which a person seeks reemployment,
does not exceed five years, except that any such period of
service shall not include any service—

“(1) that is required, beyond five years, to com-
plete an initial period of obligated service;

“(2) during which such person was unable to ob-
tain orders releasing such person from a period of

service in the uniformed services before the expiration
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of such five-year period and such inability was
through no fault of such person;
“(3) performed as required pursuant to section
270 of title 10, under section 502(a) or 503 of title
32, or to fulfill additional training requirements de-
termined and certified in writing by the Secretary
concerned, to be necessary for professional develop-
ment, or for completion of skill training or retrain-
ing; or
“(4) performed by a member of a uniformed
service who is—
“(A) ordered to or retained on active duty
under section 672(a), 672(g), 673, 673b, 673c, or
688 of title 10 or under section 331, 332, 359,
360, 367, or 712 of title 14;
“(B) ordered to or retained on active duty
(other than for training) under any provision of
law during a war or during a national emer-
gency declared by the President or the Congress;
“(C) ordered to active duty (other than for
training) in support, as determined by the Sec-
retary concerned, of an operational mission for
which personnel have been ordered to active duty

under section 673b of title 10;
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1 “(D) ordered to active duty in support, as
2 determined by the Secretary concerned, of a crit-
3 ical mission or requirement of the uniformed
4 services; or
5 “(E) called into Federal service as a mem-
6 ber of the National Guard under chapter 15 of
7 title 10 or under section 3500 or 8500 of title 10.
8 “(d)(1) An employer is not required to reemploy a per-
9 son under this chapter if—
10 “(A) the employer's circumstances have so
11 changed as to make such reemployment impossible or
12 unreasonable; or
13 “(B) In the case of a person entitled to reemploy-

14 ment under subsection (a)(3), (a)(4), or (b)(2)(B) of

15 section 4313 of this title, such employment would im-
16 pose an undue hardship on the employer.

17 “(2) In any proceeding involving an issue of wheth-
18 er—

19 “(A) any reemployment referred to in paragraph
20 (1) is impossible or unreasonable because of a change
21 in an employer’s circumstances, or

22 “(B) any accommodation, training, or effort re-
23 ferred to in subsection (a)(3), (a)(4), or (b)(2)(B) of
24 section 4313 of this title would impose an undue

25 hardship on the employer,
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the employer shall have the burden of proving the impos-
sibility or unreasonableness or undue hardship.
“(e)(1) Subject to paragraph (2), a person referred to
In subsection (a) shall, upon the completion of a period of
service in the uniformed services, notify the employer re-
ferred to in such subsection of the person’s intent to return
to a position of employment with such employer as follows:
“(A) In the case of a person whose period of serv-
ice in the uniformed services was less than 31 days,
by reporting to the employer—

“(i) not later than the beginning of the first
full regularly scheduled work period on the first
full calendar day following the completion of the
period of service and the expiration of eight
hours after a period allowing for the safe trans-
portation of the person from the place of that
service to the person’s residence; or

“(il) as soon as possible after the expiration
of the eight-hour period referred to in clause (i),
If reporting within the period referred to in such
clause is impossible or unreasonable through no
fault of the person.

“(B) In the case of a person who is absent from
a position of employment for a period of any length

for the purposes of an examination to determine the
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person’s fitness to perform service in the uniformed

services, by reporting in the manner and time re-

ferred to in subparagraph (A).

“(C) In the case of a person whose period of serv-

ice in the uniformed services was for more than 30

days but less than 181 days, by submitting an appli-

cation for reemployment with the employer not later
than 14 days after the completion of the period of
service.

“(D) In the case of a person whose period of
service in the uniformed services was for more than

180 days, by submitting an application for reemploy-

ment with the employer not later than 90 days after

the completion of the period of service.

“(2)(A) A person who is hospitalized for, or convalesc-
ing from, an illness or injury incurred in, or aggravated
by, the performance of service in the uniformed services
shall, at the end of the period that is necessary for the per-
son to recover from such illness or injury, report to the per-
son’s employer (in the case of a person described in sub-
paragraph (A) or (B) of paragraph (1)) or submit an appli-
cation for reemployment with such employer (in the case
of a person described in subparagraph (C) or (D) of such
paragraph). Except as provided in subparagraph (B), such

period of recovery may not exceed two years.
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“(B) Such two-year period shall be extended by the

minimum time required to accommodate the circumstances
beyond such person’s control which make reporting within
the period specified in subparagraph (A) impossible or un-
reasonable.

“(3) A person who fails to report for employment or
reemployment within the appropriate period specified in
this subsection shall not automatically forfeit such person’s
entitlement to the rights and benefits referred to in sub-
section (a) but shall be subject to the conduct rules, estab-
lished policy, and general practices of the employer pertain-
ing to explanations and discipline with respect to absence
from scheduled work.

“(f)(1) A person who submits an application for reem-
ployment in accordance with subparagraph (C) or (D) of
subsection (e)(1) or subsection (e)(2) shall provide to the
person’s employer (upon the request of such employer) docu-
mentation to establish that—

“(A) the person’s application is timely;

“(B) the person has not exceeded the service limi-
tations set forth in subsection (a)(2) (except as per-
mitted under subsection (c)); and

“(C) the person’s entitlement to the benefits
under this chapter has not been terminated pursuant

to section 4304 of this title.
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“(2) Documentation of any matter referred to in para-
graph (1) that satisfies regulations prescribed by the Sec-
retary shall satisfy the documentation requirements in such
paragraph.

“(3)(A) Except as provided in subparagraph (B), the
failure of a person to provide documentation that satisfies
regulations prescribed pursuant to paragraph (2) shall not
be a basis for denying reemployment in accordance with
the provisions of this chapter if the failure occurs because
such documentation does not exist or is not readily avail-
able at the time of the request of the employer. If, after such
reemployment, documentation becomes available that estab-
lishes that such person does not meet one or more of the
requirements referred to in subparagraphs (A), (B), and (C)
of paragraph (1), the employer of such person may termi-
nate the employment of the person and the provision of any
rights or benefits afforded the person under this chapter.

“(B) An employer who reemploys a person absent from
a position of employment for more than 90 days may re-
quire that the person provide the employer with the docu-
mentation referred to in subparagraph (A) before beginning
to treat the person as not having incurred a break in service
for pension purposes under section 4317(a)(2)(A) of this
title.
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“(4) An employer may not delay or attempt to defeat

a reemployment obligation by demanding documentation
that does not then exist or is not then readily available.

“(g) The right of a person to reemployment under this
section shall not entitle such person to retention, preference,
or displacement rights over any person with a superior
claim under the provisions of title 5, United States Code,
relating to veterans and other preference eligibles.

“(h) In any determination of a person’s entitlement
to protection under this chapter, the timing, frequency, and
duration of the person’s training or service, or the nature
of such training or service (including voluntary service) in
the uniformed services, shall not be a basis for denying pro-
tection of this chapter if the service does not exceed the limi-
tations set forth in subsection (c) and the notice require-
ments established in subsection (a)(1) and the notification
requirements established in subsection (e) are met.

“84313. Reemployment positions

“(a) Subject to subsection (b) (in the case of any em-
ployee) and section 4314 of this title (in the case of an em-
ployee of the Federal Government), a person entitled to re-
employment under section 4312 of this title upon comple-
tion of a period of service in the uniformed services shall
be promptly reemployed in a position of employment in ac-

cordance with the following order of priority:
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“(1) Except as provided in paragraphs (3) and

(4), in the case of a person whose period of service in

the uniformed services was for less than 31 days—

“(A) in the position of employment in
which the person would have been employed if
the continuous employment of such person with
the employer had not been interrupted by such
service, the duties of which the person is quali-
fied to perform; or

“(B) if the person is not qualified to per-
form the duties of the position referred to in sub-
paragraph (A), after reasonable efforts by the
employer to qualify the person, in the position of
employment in which the person was employed
on the date of the commencement of the service
In the uniformed services.

“(2) Except as provided in paragraphs (3) and

(4), in the case of a person whose period of service in

the uniformed services was for more than 30 days—
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“(A) in the position of employment in
which the person would have been employed if
the continuous employment of such person with
the employer had not been interrupted by such

service, or a position of like seniority, status,
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and pay, the duties of which the person is quali-
fied to perform; or

“(B) if the person is not qualified to per-
form the duties of a position referred to in sub-
paragraph (A), after reasonable efforts by the
employer to qualify the person, in the position of
employment in which the person was employed
on the date of the commencement of the service
in the uniformed services, or a position of like
seniority, status and pay, the duties of which the
person is qualified to perform.

“(3) In the case of a person who has a disability

incurred in, or aggravated by, such service, and who

(after reasonable efforts by the employer to accommo-

date

the disability) is not qualified due to such dis-

ability to be employed in the position of employment

in which the person would have been employed if the

conti

nuous employment of such person with the em-

ployer had not been interrupted by such service—
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“(A) in any other position which is equiva-
lent in seniority, status, and pay, the duties of
which the person is qualified to perform or
would become qualified to perform with reason-

able efforts by the employer; or
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“(B) if not employed under subparagraph

(A), in a position which is the nearest approxi-
mation to a position referred to in subparagraph
(A) in terms of seniority, status, and pay con-
sistent with circumstances of such person’s case.
“(4) In the case of a person who (A) is not quali-

fied to be employed in (i) the position of employment
in which the person would have been employed if the
continuous employment of such person with the em-
ployer had not been interrupted by such service, or
(i1) in the position of employment in which such per-
son was employed on the date of the commencement
of the service in the uniform services for any reason
(other than disability incurred in, or aggravated by,
service in the uniformed services), and (B) cannot be-
come qualified with reasonable efforts by the em-
ployer, in any other position of lesser status and pay
which such person is qualified to perform, with full
seniority.

“(b)(1) If two or more persons are entitled to reemploy-
ment under section 4312 of this title in the same position
of employment and more than one of them has reported for
such reemployment, the person who left the position first

shall have the prior right to reemployment in that position.
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1 “(2) Any person entitled to reemployment under sec-
2 tion 4312 of this title who is not reemployed in a position
3 of employment by reason of paragraph (1) shall be entitled
4 to be reemployed as follows:
5 “(A) Except as provided in subparagraph (B),
6 in any other position of employment referred to in
7 subsection (a)(1) or (a)(2), as the case may be (in the
8 order of priority set out in the applicable subsection),
9 that provides a similar status and pay to a position
10 of employment referred to in paragraph (1) of this
11 subsection, consistent with circumstances of such per-
12 son’s case, with full seniority.
13 “(B) In the case of a person who has a disability
14 incurred in, or aggravated by, service in the uni-
15 formed services that requires reasonable efforts by the
16 employer for the person to be able to perform the du-
17 ties of the position of employment, in any position re-
18 ferred to in subsection (a)(3) (in the order of priority
19 set out in that subsection) that provides a similar sta-
20 tus and pay to a position referred to in paragraph
21 (1), consistent with circumstances of such person’s
22 case, with full seniority.

23 “84314. Reemployment by the Federal Government
24 “(a) Except as provided in subsections (b), (c), and
25 (d), if a person is entitled to reemployment by the Federal
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Government under section 4312 of this title, such person
shall be reemployed in a position of employment as de-
scribed in section 4313 of this title.

“(b)(1) If the Director of the Office of Personnel Man-
agement makes a determination described in paragraph (2)
with respect to a person who was employed by a Federal
executive agency at the time the person entered the service
from which the person seeks reemployment under this sec-
tion, the Director shall—

“(A) identify a position of like seniority, status,
and pay at another Federal executive agency that sat-
isfies the requirements of section 4313 of this title and
for which the person is qualified; and

“(B) ensure that the person is offered such posi-
tion.

“(2) The Director shall carry out the duties referred
to in subparagraphs (A) and (B) of paragraph (1) if the
Director determines that—

“(A) the Federal executive agency that employed
the person referred to in such paragraph no longer ex-
Ists and the functions of such agency have not been
transferred to another Federal executive agency; or

“(B) it iIs impossible or unreasonable for the

agency to reemploy the person.
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“(c) If the employer of a person described in subsection
(a) was, at the time such person entered the service from
which such person seeks reemployment under this section,
a part of the judicial branch or the legislative branch of
the Federal Government, and such employer determines that
it is impossible or unreasonable for such employer to reem-
ploy such person, such person shall, upon application to
the Director of the Office of Personnel Management, be en-
sured an offer of employment in an alternative position in
a Federal executive agency on the basis described in sub-
section (b).

“(d) If the adjutant general of a State determines that
It is impossible or unreasonable to reemploy a person who
was a National Guard technician employed under section
709 of title 32, such person shall, upon application to the
Director of the Office of Personnel Management, be ensured
an offer of employment in an alternative position in a Fed-
eral executive agency on the basis described in subsection
(b).
“§ 4315. Reemployment by certain Federal agencies

“(a) The head of each agency referred to in section
2302(a)(2)(C)(ii) of title 5 shall prescribe procedures for en-
suring that the rights under this chapter apply to the em-

ployees of such agency.

*S 843 RS



92

“(b) In prescribing procedures under subsection (a),
the head of an agency referred to in that subsection shall
ensure, to the maximum extent practicable, that the proce-
dures of the agency for reemploying persons who serve in
the uniformed services provide for the reemployment of such
persons in the agency in a manner similar to the manner
of reemployment described in section 4313 of this title.

“(c)(1) The regulations prescribed under subsection (a)
shall designate an official at the agency who shall determine
whether or not the reemployment of a person referred to
Iin subsection (b) by the agency is impossible or unreason-
able.

“(2) Upon making a determination that the reemploy-
ment by the agency of a person referred to in subsection
(b) is impossible or unreasonable, the official referred to in
paragraph (1) shall notify the person and the Director of
the Office of Personnel Management of such determination.

“(3) A determination pursuant to this subsection shall
not be subject to judicial review.

“(4) The head of each agency referred to in subsection
(a) shall submit to the Select Committee on Intelligence of
the Senate and the Permanent Select Committee on Intel-
ligence of the House of Representatives on an annual basis
a report on the number of persons whose reemployment with

the agency was determined under this subsection to be im-
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possible or unreasonable during the year preceding the re-

port, including the reason for each such determination.

“(d)(1) Except as provided in this section, nothing in

this section, section 4313 of this title, or section 4324 of
this title shall be construed to exempt any agency referred
to in subsection (a) from compliance with any other sub-

stantive provision of this chapter.

“(2) This section may not be construed—

“(A) as prohibiting an employee of an agency re-
ferred to in subsection (a) from seeking information
from the Secretary regarding assistance in seeking re-
employment from the agency under this chapter, al-
ternative employment in the Federal Government
under this chapter, or information relating to the
rights and obligations of employee and Federal agen-
cies under this chapter; or

“(B) as prohibiting such an agency from volun-
tarily cooperating with or seeking assistance in or of
clarification from the Secretary or the Director of the
Office of Personnel Management of any matter aris-
ing under this chapter.

“(e) The Director of the Office of Personnel Manage-

23 ment shall ensure the offer of employment to a person in

24 a position in a Federal executive agency on the basis de-

25 scribed in subsection (b) if—
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“(1) the person was an employee of an agency
referred to in section 2302(a)(2)(C)(ii) of title 5 at
the time the person entered the service from which the
person seeks reemployment under this section;

“(2) the appropriate officer of the agency deter-
mines under section 4315(c) of this title that reem-
ployment of the person by the agency is impossible or
unreasonable; and

“(3) the person submits an application to the
Director for an offer of employment under this sub-
section.

“84316. Rights, benefits, and obligations of persons
absent from employment for service in a
uniformed service

“(a) A person who is reemployed under this chapter
after a period of service in the uniformed services is entitled
to the seniority and other rights and benefits determined
by seniority that the person had on the date of the com-
mencement of such service plus the additional seniority and
rights and benefits that such person would have attained
if the person had remained continuously employed.

“(b)(1)(A) Subject to paragraphs (2) through (6), a
person who performs service in the uniformed services shall
be—
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“(i) deemed to be on furlough or leave of absence
while performing such service; and

“(if) entitled to such other rights and benefits
not determined by seniority as are generally provided
by the employer of the person to employees having
similar seniority, status, and pay who are on fur-
lough or leave of absence under a practice, policy,
agreement, or plan in effect at the commencement of
such service or established while such person performs
such service.

“(B) Such person may be required to pay the employee
cost, if any, of any funded benefit continued pursuant to
subparagraph (A) to the extent other employees on furlough
or leave of absence are so required. In the case of a multiem-
ployer plan, as defined in section 3(37) of the Employee
Retirement Income Security Act of 1974 (29 U.S.C.
1002(37)), any liability of the plan arising under this
paragraph shall be allocated by the plan in such manner
as the sponsor maintaining the plan may provide (or, if
the sponsor does not so provide, shall be allocated to the
last employer employing the person before the period served
by the person in the uniformed services).

“(2) A person deemed to be on furlough or leave of
absence under this subsection while serving in the uni-

formed services shall not be entitled under this subsection
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to any benefits which the person would not otherwise be en-
titled if the person were not on a furlough or leave of ab-
sence.

“(3) A person is not entitled under this subsection to
coverage under a health plan to the extent that the person
is entitled to care or treatment from the Federal Govern-
ment as a result of such person’s service in the uniformed
Services.

“(4) A person is not entitled under this subsection to
coverage, under a disability insurance policy, of an injury
or disease incurred or aggravated during a period of active
duty service in excess of 31 days to the extent such coverage
Is excluded or limited by a provision of such policy.

“(5) A person is not entitled under this subsection to
coverage, under a life insurance policy, of a death incurred
by the person as a result of the person’s participation in,
or assignment to an area of, armed conflict to the extent
that such coverage is excluded or limited by a provision
of such policy.

“(6) The requirement that an employer provide rights
or benefits under paragraph (1) to a person deemed to be
on furlough or leave of absence shall expire on the earlier
of—

“(A) the date of the end of the 18-month period

that begins on the date on which the person com-
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mences the performance of the service referred to in
paragraph (1); or

“(B) the date of the expiration of the person’s ob-
ligation with respect to such service to notify the per-

son’s employer of the person’s intent to return to a

position of employment under section 4312(e) of this

title.

“(7) The entitlement of a person to a right or benefit
under an employee pension benefit plan is provided for
under section 4317 of this title.

“(c)(1)(A) Subject to paragraphs (2) and (3), if a per-
son’s employer-sponsored health-plan coverage would other-
wise terminate due to an extended absence from employ-
ment for purposes of performing service in the uniformed
services, the person may elect to continue health-plan cov-
erage acquired through civilian employment in accordance
with this paragraph so that such coverage continues for not
more than 18 months after such absence begins.

“(B) A person who elects to continue health-plan cov-
erage under this paragraph may be required to pay not
more than 102 percent of the full premium (determined in
the same manner as the applicable premium under section
4980B(f)(4) of the Internal Revenue Code of 1986 (26
U.S.C. 4980B(f)(4))) associated with such coverage for the

employer’s other employees, except that in the case of a per-
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son who performs a period of service in the uniformed serv-
ices for less than 31 days, such person may not be required
to pay more than the employee share, if any, for such cov-
erage.

“(C) In the case of a multiemployer plan, as defined
in section 3(37) of the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1002(37)), any liability of the
plan arising under this paragraph shall be allocated by the
plan in such manner as the sponsor maintaining the plan
may provide (or, if the sponsor does not so provide, shall
be allocated to the last employer employing the person before
the period served by the person in the uniformed services).

“(2) A person who elects to continue health-plan cov-
erage under this subsection shall not be entitled to coverage
under the plan to the extent that the person is entitled to
care or treatment from the Federal Government as a result
of such person’s service in the uniformed services.

“(3) The period of coverage of a person and the per-
son’s dependents under a continuation of health-plan cov-
erage elected by the person under this subsection shall be
the lesser of—

“(A) the 18-month period beginning on the date
on which the absence referred to in paragraph (1) be-

gins; or
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“(B) the aggregate of the period of the person’s

service in the uniformed services and the period in

which the person is required to notify the person’s em-

ployer of the person’s intent to return to a position
of employment under section 4312(e) of this title.

“(d)(1) Except as provided in paragraph (2), in the
case of a person whose coverage by an employer-sponsored
health plan as an employee is terminated by reason of the
service of such person in the uniformed services, an exclu-
sion or waiting period may not be imposed in connection
with the reinstatement of the coverage of the person upon
reemployment under this chapter, or in connection with
any other individual who is covered by the health plan by
reason of the reinstatement of the coverage of such person
upon reemployment, if an exclusion or waiting period
would not have been imposed under such health plan had
coverage of such person by such health plan not been termi-
nated as a result of such service.

“(2) Paragraph (1) shall not apply to the condition
of a person if the Secretary determines that the condition
was incurred or aggravated during active military, naval,
or air service.

“(e) A person who is reemployed by an employer under
this chapter shall not be discharged from such employment,

except for cause—
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“(1) within one year after the date of such reem-
ployment, if the person’s period of service before the
reemployment was more than 180 days; or

“(2) within 180 days after the date of such reem-
ployment, if the person’s period of service before the
reemployment was more than 30 days but less than
181 days.

“(f)(1) Any person described in paragraph (2) whose
employment with an employer referred to in that para-
graph is interrupted by a period of service in the uniformed
services shall be permitted, upon request of that person, to
use during such period of service any vacation or annual
leave with pay accrued by the person before the commence-
ment of such service.

“(2) A person entitled to the benefit described in para-
graph (1) is a person who—

“(A) has accrued vacation or annual leave with
pay under a policy or practice of a State (as an em-
ployer) or private employer; or

“(B) has accrued such leave as an employee of
the Federal Government pursuant to subchapter | of
chapter 63 of title 5.

“84317. Employee pension benefit plans
“(a)(1)(A) Except as provided in subparagraph (B),

In the case of a right provided pursuant to an employee
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pension benefit plan described in section 3(2) of the Em-
ployee Retirement Income Security Act of 1974 (29 U.S.C.
1002(2)) or a right provided under any Federal or State
law governing pension benefits for governmental employees,
the right to pension benefits of a person reemployed under
this chapter shall be determined under this section.

“(B) In the case of benefits under the Thrift Savings
Plan, the rights of a person reemployed under this chapter
shall be those rights provided in section 8432b of title 5.
This subparagraph shall not be construed to affect any other
right or benefit under this chapter.

“(2)(A) Except as provided in section 4312(f)(3)(B) of
this title, a person reemployed under this chapter shall be
treated as not having incurred a break in service with the
employer or employers maintaining the plan by reason of
such person’s period or periods of service in the uniformed
services.

“(B) Each period served by a person in the uniformed
services shall, upon reemployment under this chapter, be
deemed to constitute service with the employer or employers
maintaining the plan for purpose of determining the
nonforfeitability of the person’s accrued benefits and for the
purpose of determining the accrual of benefits under the

plan.
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“(b)(1) An employer reemploying a person under this
chapter shall be liable to an employee benefit pension plan
for funding any obligation of the plan to provide the bene-
fits described in subsection (a)(2). For purposes of deter-
mining the amount of such liability and for purposes of
section 515 of the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1145) or any similar Federal or
State law governing pension benefits for governmental em-
ployees, service in the uniformed services that is deemed
under subsection (a) to be service with the employer shall
be deemed to be service with the employer under the terms
of the plan or any applicable collective bargaining agree-
ment. In the case of a multiemployer plan, as defined in
section 3(37) of the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1002(37)), any liability of the plan
described in this paragraph shall be allocated by the plan
In such manner as the sponsor maintaining the plan may
provide (or, if the sponsor does not so provide, shall be allo-
cated to the last employer employing the person before the
period described in subsection (a)(2)(B)).

“(2) A person reemployed under this chapter shall be
entitled to accrued benefits pursuant to subsection (a) that
are contingent on the making of, or derived from, employee
contributions or elective deferrals only to the extent the per-

son elects to make employee contributions or elective defer-
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rals that are attributable to the period of service described
Iin subsection (a)(2)(B). No such contributions or deferrals
may exceed the amount the person or employer would have
been permitted or required to make had the person re-
mained continuously employed by the employer throughout
the period of service described in subsection (a)(2)(B). Any
employee contribution or deferral to the plan described in
this paragraph shall be made during any reasonable contin-
uous period (beginning with the date of reemployment) as
the employer and the person may agree but in no event shall
such person be afforded a payment period shorter than the
length of absence for service for which the payments are due.

“(3) For purposes of computing an employer’s liability
under paragraph (1) or the employee’s contributions under
paragraph (2), the employee’s compensation during the pe-
riod of service described in subsection (a)(2)(B)—

“(A) shall be computed at the rate the employee
would have received but for the absence during the pe-
riod of service; or

“(B) if the employee’s compensation was not
based on a fixed rate, shall be computed on the basis
of the employee’s average rate of compensation during
the 12-month period immediately preceding such pe-
riod (or, if shorter, the period of employment imme-

diately preceding such period).
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“(4) Notwithstanding any other provision of this sec-
tion—

“(A) no earnings shall be credited to an em-
ployee with respect to any contribution prior to such
contribution being made; and

“(B) any forfeitures during the period described
in subsection (a)(2)(B) shall not be allocated to per-
sons reemployed under this chapter.

“(c) Any employer who reemploys a person under this
chapter and who is an employer contributing to a multiem-
ployer plan, as defined in section 3(37) of the Employee
Retirement Income Security Act of 1974 (29 U.S.C.
1002(37)), under which benefits are or may be payable to
such person by reason of the obligations set forth in this
chapter, shall, within 30 days after the date of such reem-
ployment, provide notice of such reemployment to the ad-
ministrator of such plan.

“(d) No provision of this section shall apply to the ex-
tent it—

“(1) requires any action to be taken which would
cause the plan, any of its participants, or employer
to suffer adverse tax or other consequences under the
Internal Revenue Code of 1986; or

“(2) requires contributions to be returned or re-

allocated, or additional contributions to be made,
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with respect to employees not reemployed under this

chapter.

“SUBCHAPTER I1I—PROCEDURES FOR ASSIST-

ANCE, ENFORCEMENT, AND INVESTIGATION
“84321. Assistance in obtaining reemployment or

other employment rights or benefits

“(a) The Secretary (through the Veterans’ Employment
and Training Service) shall provide assistance to any per-
son with respect to the employment and reemployment
rights and benefits to which such person is entitled under
this chapter. In providing such assistance, the Secretary
may request the assistance of existing Federal and State
agencies engaged in similar or related activities and utilize
the assistance of volunteers.

“(b)(1)(A) A person referred to in subparagraph (B)
may submit a complaint to the Secretary with respect to
the matters described in clause (ii) of such subparagraph.
Such complaint shall be submitted in accordance with sub-
section (c).

“(B) A person may submit a complaint under sub-
paragraph (A) if the person claims—

“(i) to be entitled under this chapter to employ-
ment or reemployment rights or benefits with respect

to employment by an employer; and
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“(i1) that the employer (including the Office of

Personnel Management, if the employer is the Federal
Government) has failed or refused, or is about to fail
or refuse, to comply with the provisions of this chap-
ter.

“(2) The Secretary shall, upon request, provide tech-
nical assistance to a potential claimant with respect to a
complaint under this subsection, and to such claimant’s em-
ployer.

“(c) A complaint submitted under subsection (b) shall
be in a form prescribed by the Secretary and shall in-
clude—

“(1) the name and address of the employer or
potential employer against whom the complaint is di-
rected; and

“(2) a summary of the allegations upon which
the complaint is based.

“(d) The Secretary shall investigate each complaint
submitted pursuant to subsection (b). If the Secretary deter-
mines as a result of the investigation that the action alleged
in such complaint occurred, the Secretary shall resolve the
complaint by making reasonable efforts to ensure that the
person or entity named in the complaint complies with the

provisions of this chapter.
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“(e) If the efforts of the Secretary with respect to a

complaint under subsection (d) are unsuccessful, the Sec-
retary shall notify the person who submitted the complaint
of—
“(1) the results of the Secretary’s investigation;
and
“(2) the complainant’s entitlement to proceed
under the enforcement of rights provisions provided
under section 4322 of this title (in the case of a per-
son submitting a complaint against a State or pri-
vate employer) or section 4323 of this title (in the
case of a person submitting a complaint against the

Federal Government).

“(f) This subchapter does not apply to any action re-
lating to benefits to be provided under the Thrift Savings
Plan under title 5.

“84322. Enforcement of rights with respect to a State
or private employer

“(a)(1) A person who receives from the Secretary a no-
tification pursuant to section 4321(e) of this title of an un-
successful effort to resolve a complaint relating to a State
(as an employer) or a private employer may request that
the Secretary refer the complaint to the Attorney General.
If the Attorney General is reasonably satisfied that the per-

son on whose behalf the complaint is referred is entitled to

*S 843 RS



© 00O N O 0o B~ W N PP

N N DN DN DD DN P PP PP PP PP
aa A WO N P O ©W 00 N O O b W N B O

108
the rights or benefits sought, the Attorney General may ap-

pear on behalf of, and act as attorney for, the person on
whose behalf the complaint is submitted and commence an
action for appropriate relief for such person in an appro-
priate United States district court.

“(2)(A) A person referred to in subparagraph (B) may
commence an action for appropriate relief in an appro-
priate United States district court.

“(B) A person entitled to commence an action for relief
with respect to a complaint under subparagraph (A) is a
person who—

“(i) has chosen not to apply to the Secretary for
assistance regarding the complaint under section
4321(c) of this title;

“(i1) has chosen not to request that the Secretary
refer the complaint to the Attorney General under
paragraph (1); or

“(iii) has been refused representation by the At-
torney General with respect to the complaint under
such paragraph.

“(b) In the case of an action against a State as an
employer, the appropriate district court is the court for any
district in which the State exercises any authority or car-
ries out any function. In the case of a private employer

the appropriate district court is the district court for any
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1 district in which the private employer of the person main-
2 tains a place of business.

3 “(c)(1)(A) The district courts of the United States shall
4 have jurisdiction, upon the filing of a complaint, motion,
5 petition, or other appropriate pleading by or on behalf of

6 the person entitled to a right or benefit under this chapter—

7 “(i) to require the employer to comply with the

8 provisions of this chapter;

9 “(ii) to require the State or private employer, as
10 the case may be, to compensate the person for any loss
11 of wages or benefits suffered by reason of such employ-
12 er’s failure to comply with the provisions of this

13 chapter; and

14 “(iit) to require the employer to pay the person
15 an amount equal to the amount referred to in clause
16 (i1) as liquidated damages, if the court determines
17 that the employer’s failure to comply with the provi-
18 sions of this chapter was willful.

19 “(B) Any compensation under clauses (ii) and (iii)

20 of subparagraph (A) shall be in addition to, and shall not
21 diminish, any of the other rights and benefits provided for
22 in this chapter.

23 “(2)(A) No fees or court costs shall be charged or taxed

24 against any person claiming rights under this chapter.
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“(B) In any action or proceeding to enforce a provi-
sion of this chapter by a person under subsection (a)(2) who
obtained private counsel for such action or proceeding, the
court may award any such person who prevails in such
action or proceeding reasonable attorney fees, expert witness
fees, and other litigation expenses.

“(3) The court may use its full equity powers, includ-
Ing temporary or permanent injunctions and temporary re-
straining orders, to vindicate fully the rights or benefits of
persons under this chapter.

“(4) An action under this chapter may be initiated
only by a person claiming rights or benefits under this
chapter, and not by an employer, prospective employer, or
other entity with obligations under this chapter.

“(5) In any such action, only a State and local govern-
ment (as an employer), an employer, or a potential em-
ployer, as the case may be, shall be a necessary party re-
spondent.

“(6) No State statute of limitations shall apply to any
proceeding under this chapter.

“(7) A State shall be subject to the same remedies, in-
cluding prejudgment interest, as may be imposed upon any

private employer under this section.
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“84323. Enforcement of rights with respect to Federal

executive agencies

“(a)(1) A person who receives from the Secretary a no-
tification pursuant to section 4321(e) of this title of an un-
successful effort to resolve a complaint relating to a Federal
executive agency may request that the Secretary refer the
complaint for litigation before the Merit Systems Protection
Board. The Secretary shall refer the complaint to the Office
of Special Counsel established by section 1211 of title 5.

“(2)(A) If the Special Counsel is reasonably satisfied
that the person on whose behalf a complaint is referred
under paragraph (1) is entitled to the rights or benefits
sought, the Special Counsel (upon the request of the person
submitting the complaint) may appear on behalf of, and
act as attorney for, the person and initiate an action re-
garding such complaint before the Merit Systems Protection
Board.

“(B) If the Special Counsel decides not to initiate an
action and represent a person before the Merit Systems Pro-
tection Board under subparagraph (A), the Special Counsel
shall notify such person of that decision.

“(b)(1) A person referred to in paragraph (2) may sub-
mit a complaint against a Federal executive agency under
this subchapter directly to the Merit Systems Protection
Board. A person who seeks a hearing or adjudication by

submitting such a complaint under this paragraph may be
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represented at such hearing or adjudication in accordance
with the rules of the Board.

“(2) A person entitled to submit a complaint to the
Merit Systems Protection Board under paragraph (1) is a
person who—

“(A) has chosen not to apply to the Secretary for
assistance regarding a complaint under section
4321(c) of this title;

“(B) has received a notification from the Sec-
retary under section 4321(e) of this title;

“(C) has chosen not to be represented before the
Board by the Special Counsel pursuant to subsection
(@)(2)(A); or

“(D) has received a notification of a decision
from the Special Counsel under subsection (a)(2)(B).
“(c)(1) The Merit Systems Protection Board shall ad-

judicate any complaint brought before the Board pursuant
to subsection (a)(2)(A) or (b)(1).

“(2) If the Board determines that a Federal executive
agency has not complied with the provisions of this chapter
relating to the employment or reemployment of a person
by the agency, the Board shall enter an order requiring the
agency or employee to comply with such provisions and to

compensate such person for any loss of wages or benefits
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suffered by such person by reason of such lack of compli-
ance.

“(3) Any compensation received by a person pursuant
to an order under paragraph (1) shall be in addition to
any other right or benefit provided for by this chapter and
shall not diminish any such right or benefit.

“(4) If the Board determines as a result of a hearing
or adjudication conducted pursuant a complaint submitted
by a person directly to the Board pursuant to subsection
(b)(1) that such person is entitled to an order referred to
In paragraph (2), the Board may, in its discretion, award
such person reasonable attorney fees, expert witness fees,
and other litigation expenses.

“(d) A person adversely affected or aggrieved by a final
order or decision of the Merit Systems Protection Board
under subsection (¢) may petition the United States Court
of Appeals for the Federal Circuit to review the final order
or decision. Such petition and review shall be in accordance
with the procedures set forth in section 7703 of title 5.

“(e) A person may be represented by the Special Coun-
sel in an action for review of a final order or decision issued
by the Merit Systems Protection Board pursuant to sub-
section (c) that is brought pursuant to section 7703 of title

5 unless the person was not represented by the Special
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Counsel before the Merit Systems Protection Board regard-

ing such order or decision.

“84324. Enforcement of rights with respect to certain
Federal agencies

“(a) This section applies to any person who alleges
that—

“(1) the reemployment of such person by an
agency referred to in subsection (a) of section 4315 of
this title was not in accordance with procedures for
the reemployment of such person under subsection (b)
of such section; or

“(2) the failure of such agency to reemploy the
person under such section was otherwise wrongful.
“(b) Any person referred to in subsection (a) may sub-

mit a claim relating to an allegation referred to in that
subsection to the inspector general of the agency which is
the subject of the allegation. The inspector general shall in-
vestigate and resolve the allegation pursuant to procedures
prescribed by the head of the agency.

“(c) In prescribing procedures for the investigation
and resolution of allegations under subsection (b), the head
of an agency shall ensure, to the maximum extent prac-
ticable, that the procedures are similar to the procedures
for investigating and resolving complaints utilized by the

Secretary under section 4321(d) of this title.
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“(d) This section may not be construed—
“(1) as prohibiting an employee of an agency re-
ferred to in subsection (a) from seeking information
from the Secretary regarding assistance in seeking re-
employment from the agency under this chapter, al-
ternative employment in the Federal Government
under this chapter, or information relating to the
rights and obligations of employee and Federal agen-
cies under this chapter; or
“(2) as prohibiting such an agency from volun-
tarily cooperating with or seeking assistance in or of
clarification from the Secretary or the Director of the
Office of Personnel Management of any matter aris-
ing under this chapter.
“84325. Conduct of investigation; subpoenas

“(@) In carrying out any investigation under this
chapter, the Secretary’s duly authorized representatives
shall, at all reasonable times, have reasonable access to, for
purposes of examination, and the right to copy and receive,
any documents of any person or employer that the Sec-
retary considers relevant to the investigation.

“(b) In carrying out any investigation under this
chapter, the Secretary may require by subpoena the attend-
ance and testimony of witnesses and the production of docu-

ments relating to any matter under investigation. In case
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of disobedience of the subpoena or contumacy and on request
of the Secretary, the Attorney General may apply to any
district court of the United States in whose jurisdiction
such disobedience or contumacy occurs for an order enforc-
Ing the subpoena.

““(c) Upon application, the district courts of the United
States shall have jurisdiction to issue writs commanding
any person or employer to comply with the subpoena of the
Secretary or to comply with any order of the Secretary
made pursuant to a lawful investigation under this chapter
and district courts shall have jurisdiction to punish failure
to obey a subpoena or other lawful order of the Secretary
as a contempt of court.

“(d) Subsections (b) and (c) shall not apply to the leg-
islative branch or the judicial branch of the United States.
“SUBCHAPTER IV—MISCELLANEOUS

“8§4331. Regulations

“(a) The Secretary (in consultation with the Secretary
of Defense) may prescribe regulations implementing the
provisions of this chapter with respect to States and local
governments (as employers) and private employers.

“(b)(1) The Director of the Office of Personnel Manage-
ment (in consultation with the Secretary and the Secretary
of Defense) may prescribe regulations implementing the

provisions of this chapter with regard to the application
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of this chapter to Federal executive agencies (other than the
agencies referred to in paragraph (2)) as employers. Such
regulations shall be consistent with the regulations pertain-
Ing to the States as employers and private employers.

“(2) The following entities may prescribe regulations
to carry out the activities of such entities under this chap-
ter:

“(A) The Merit Systems Protection Board.
“(B) The Office of Special Counsel.
“(C) The agencies referred to in section

2303(a)(2)(C)(ii) of title 5.

“8§ 4332. Outreach

“The Secretary, the Secretary of Defense, and the Sec-
retary of Veterans Affairs shall take such actions as such
Secretaries determine are appropriate to inform persons en-
titled to rights and benefits under this chapter and employ-
ers of the rights, benefits, and obligations of such persons
and employers under this chapter.”.

(b) TABLE oF CHAPTERS.—The tables of chapters at
the beginning of title 38, United States Code, and the begin-
ning of part 111 of such title are each amended by striking
out the item relating to chapter 43 and inserting in lieu

thereof the following:

“43. Employment and reemployment rights of members of
the uNiIformed SErVICES ... 4301".
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(c) REPORT RELATING TO IMPLEMENTATION OF RE-
EMPLOYMENT RIGHTS PRovisiONS.—Not later than one
year after the date of the enactment of this Act, the Sec-
retary of Labor, the Attorney General of the United States,
and the Special Counsel referred to in section 4323(a)(1)
of title 38, United States Code (as added by subsection (a)),
shall each submit a report to the Congress relating to the
Implementation of chapter 43 of such title (as added by such
subsection).

SEC. 3. EXEMPTION FROM MINIMUM SERVICE REQUIRE-
MENTS.

Section 5303A(b)(3) of title 38, United States Code,
Is amended—

(1) by striking out *“‘or” at the end of subpara-
graph (E);

(2) by striking out the period at the end of sub-
paragraph (F) and inserting in lieu thereof “; or”;
and

(3) by adding at the end thereof the following
new subparagraph:

“(G) to an entitlement to rights and benefits

under chapter 43 of this title.”.
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SEC. 4. REPEAL OF TITLE 5 PROVISIONS RELATING TO RE-

EMPLOYMENT RIGHTS OF RESERVISTS.

(@) REPEAL.—Subchapter 11 of chapter 35 of title 5,
United States Code, is repealed.

(b) CoNFORMING AMENDMENT.—The table of sections
at the beginning of such chapter is amended by striking
out the items relating to subchapter Il and section 3551.
SEC. 5. REVISION OF FEDERAL CIVIL SERVICE RETIREMENT

BENEFIT PROGRAM FOR RESERVISTS.

(2) CREDITABLE MILITARY SERVICE UNDER CSRS.—
Section 8331(13) of title 5, United States Code, is amended
in the flush matter by inserting “or full-time National
Guard duty (as such term is defined in section 101(d) of
title 10) if such service interrupts creditable civilian service
under this subchapter and is followed by reemployment in
accordance with chapter 43 of title 38 that occurs on or
after August 1, 1990 before the semicolon.

(b) PAY DEDUCTIONS FOR MILITARY SERVICE UNDER
CSRS.—Section 8334(j)(1) of such title is amended—

(1) by striking out “Each employee”” and insert-
ing in lieu thereof “(A) Except as provided in sub-
paragraph (B), each employee’; and

(2) by adding at the end the following:

“(B) In any case where military service interrupts
creditable civilian service under this subchapter and reem-

ployment pursuant to chapter 43 of title 38 occurs on or
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after August 1, 1990, the deposit payable under this para-

graph may not exceed the amount that would have been de-
ducted and withheld under subsection (a)(1) from basic pay
during civilian service if the employee had not performed
the period of military service.”.

(c) CREDITABLE MILITARY SERVICE UNDER FERS.—
Section 8401(31) of such title is amended in the flush mat-
ter by inserting “or full-time National Guard duty (as such
term is defined in section 101(d) of title 10) if such service
interrupts creditable civilian service under this subchapter
and is followed by reemployment in accordance with chap-
ter 43 of title 38 that occurs on or after August 1, 1990”
before the semicolon.

(d) PAY DEDUCTIONS FOR MILITARY SERVICE UNDER
FERS.—Section 8422(e)(1) of such title is amended—

(1) by striking out “Each employee” and insert-
ing in lieu thereof “(A) Except as provided in sub-
paragraph (B), each employee’”; and

(2) by adding at the end the following:

“(B) In any case where military service interrupts
creditable civilian service under this subchapter and reem-
ployment pursuant to chapter 43 of title 38 occurs on or
after August 1, 1990, the deposit payable under this para-
graph may not exceed the amount that would have been de-

ducted and withheld under subsection (a)(1) from basic pay
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1 during civilian service if the employee had not performed

2 the period of military service.”.

3 (e) TECHNICAL AMENDMENTS.—TIitle 5, United States
4 Code, is amended as follows:
5 (1) In section 8401(11), by striking out “1954”
6 in the flush matter above clause (i) and inserting iIn
7 lieu thereof “1986".
8 (2) In section 8422(a)(2)(A)(ii), by striking out
9 1954 and inserting in lieu thereof “1986”.
10 (3) In section 8432(d), by striking out ““1954” in
11 the first sentence and inserting in lieu thereof “1986".
12 (4) In section 8433(i)(4), by striking out “1954”
13 and inserting in lieu thereof “1986".
14 (5) In section 8440—
15 (A) by striking out “1954” in subsection (a)
16 and inserting in lieu thereof “1986"; and
17 (B) by striking out “1954” in subsection (c)
18 and inserting in lieu thereof “1986".

19 SEC. 6. THRIFT SAVINGS PLAN.

20 (@) IN GENERAL.—(1) Title 5, United States Code, is
21 amended by inserting after section 8432a the following:

22 “88432b. Contributions of persons who perform mili-
23 tary service

24 “(a) This section applies to any employee who—
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“(1) separates or enters leave-without-pay status
in order to perform military service; and
“(2) is subsequently restored to or reemployed in
a position which is subject to this chapter, pursuant
to chapter 43 of title 38.
“(b)(1) Each employee to whom this section applies
may contribute to the Thrift Savings Fund, in accordance

with this subsection, an amount not to exceed the amount

© 00O N O 0o B~ W N PP

described in paragraph (2).
10 “(2) The maximum amount which an employee may

11 contribute under this subsection is equal to—

12 “(A) the contributions under section 8432(a)
13 which would have been made, over the period begin-
14 ning on date of separation or commencement of leave-
15 without-pay status (as applicable) and ending on the
16 day before the date of restoration or reemployment (as

17 applicable); reduced by

18 “(B) any contributions under section 8432(a) ac-
19 tually made by such employee over the period de-
20 scribed in subparagraph (A).

21 “(3) Contributions under this subsection—
22 “(A) shall be made at the same time and in the
23 same manner as would any contributions under sec-

24 tion 8432(a);
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1 “(B) shall be made over the period of time speci-
2 fied by the employee under paragraph (4)(B); and

3 “(C) shall be in addition to any contributions
4 then actually being made under section 8432(a).

5 “(4)(A) The Executive Director shall prescribe the
6 time, form, and manner in which an employee may speci-
7 fy—

8 “(i) the total amount such employee wishes to
9 contribute under this subsection with respect to any
10 particular period referred to in paragraph (2)(B);
11 and

12 “(ii) the period of time over which the employee
13 wishes to make contributions under this subsection.
14 “(B) The employing agency may place a maximum

15 limit on the period of time referred to in subparagraph
16 (A)(ii), which cannot be shorter than two times the period
17 referred to in paragraph (2)(B) and not longer than four
18 times such period.

19 “(c) If an employee makes contributions under sub-
20 section (b), the employing agency shall make contributions

21 to the Thrift Savings Fund on such employee’s behalf—

22 “(1) in the same manner as would be required
23 under section 8432(c)(2) if the employee contributions
24 were being made under section 8432(a); and
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“(2) disregarding any contributions then actu-
ally being made under section 8432(a) and any agen-
cy contributions relating thereto.

“(d) An employee to whom this section applies is enti-
tled to have contributed to the Thrift Savings Fund on such
employee’s behalf an amount equal to—

“(1) 1 percent of such employee’s basic pay (as
determined under subsection (e)) for the period re-
ferred to in subsection (b)(2)(B); reduced by

“(2) any contributions actually made on such
employee’s behalf under section 8432(c)(1) with re-
spect to the period referred to in subsection (b)(2)(B).
“(e) For purposes of any computation under this sec-

tion, an employee shall, with respect to the period referred
to in subsection (b)(2)(B), be considered to have been paid
at the rate which would have been payable over such period
had such employee remained continuously employed in the
position which such employee last held before separating or
entering leave-without-pay status to perform military serv-
ice.

“(f) Amounts paid under subsection (c) or (d) shall
be paid—

“(1) by the agency to which the employee is re-

stored or in which such employee is reemployed,;
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“(2) from the same source as would be the case
under section 8432(e) with respect to sums required
under section 8432(c); and

“(3) within the time prescribed by the Executive
Director.

“(9)(1) For purposes of section 8432(g), in the case of
an employee to whom this section applies—

“(A) a separation from civilian service in order
to perform the military service on which the employ-
ee’s restoration or reemployment rights are based
shall be disregarded; and

“(B) such employee shall be credited with a pe-
riod of civilian service equal to the period referred to
in subsection (b)(2)(B).

“(2)(A) An employee to whom this section applies may
elect, for purposes of section 8433(d), or paragraph (1) or
(2) of section 8433(h), as the case may be, to have such
employee’s separation (described in subsection (a)(1)) treat-
ed as if it had never occurred.

“(B) An election under this paragraph shall be made
within such period of time after restoration or reemploy-
ment (as the case may be) and otherwise in such manner
as the Executive Director prescribes.

“(h) The Executive Director shall prescribe regulations

to carry out this section.”.
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(2) The table of sections at the beginning of chapter

84 of title 5, United States Code, is amended by inserting

after the item relating to section 8432a the following:

“8432b. Contributions of persons who perform military service.”.

(b) PRESERVATION OF CERTAIN RIGHTS.—(1) Section
8433(d) of title 5, United States Code, is amended by strik-
Ing “subsection (e).” and inserting ‘‘subsection (e), unless
an election under section 8432b(g)(2) is made to treat such
separation for purposes of this subsection as if it had never
occurred.”.

(2) Paragraphs (1) and (2) of section 8433(h) are each
amended by striking the period at the end and inserting
“, or unless an election under section 8432b(g)(2) is made
to treat such separation for purposes of this paragraph as
iIf it had never occurred.”.

(c) ELECTION To RESUME REGULAR CONTRIBUTIONS
UPON RESTORATION OR REEMPLOYMENT.—Section 8432 of
title 5, United States Code, is amended by adding at the
end the following:

“(i)(1) This subsection applies to any employee—

“(A) to whom section 8432b applies; and
“(B) who, during the period of such employee’s
absence from civilian service (as referred to in section
8432h(b)(2)(B))—
“(i) 1s eligible to make an election described
in subsection (b)(1); or
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“(i1) would be so eligible but for having ei-
ther elected to terminate individual contributions
to the Thrift Savings Fund within 2 months be-
fore commencing military service or separated in
order to perform military service.

“(2) The Executive Director shall prescribe regulations
to ensure that any employee to whom this subsection applies
shall, within a reasonable time after being restored or reem-
ployed (in the manner described in section 8432b(a)(2)),
be afforded the opportunity to make, for purposes of this
section, any election which would be allowable during a pe-
riod described in subsection (b)(1)(A).”.

(d) AppLICABILITY TO EMPLOYEES UNDER CSRS.—
Section 8351(b) of title 5, United States Code, is amended
by adding at the end the following:

“(11) In applying section 8432b to an employee con-
tributing to the Thrift Savings Fund after being restored
to or reemployed in a position subject to this subchapter,
pursuant to chapter 43 of title 38—

“(A) any reference in such section to contribu-
tions under section 8432(a) shall be considered a ref-
erence to employee contributions under this section;

“(B) the contribution rate under section
8432h(b)(2)(A) shall be the maximum percentage al-

lowable under subsection (b)(2) of this section; and
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“(C) subsections (c) and (d) of section 8432b

shall be disregarded.”.
(e) EFFecTIVE DATE; APPLICABILITY.—This section
and the amendments made by this section—
(1) shall take effect on the date of enactment of
this Act; and
(2) shall apply to any employee whose release
from military service, discharge from hospitalization,
or other similar event making the individual eligible
to seek restoration or reemployment under chapter 43
of title 38, United States Code (as added by section
2(a)), occurs on or after August 1, 1990.
(f) RULES FOR APPLYING AMENDMENTS TO EMPLOY-
EES RESTORED OR REEMPLOYED BEFORE EFFECTIVE
DATE.—In the case of any employee (described in sub-
section (e)(2)) who is restored or reemployed in a position
of employment (in the circumstances described in section
8432b(a) of title 5, United States Code, as amended by this
section) before the date of enactment of this Act, the amend-
ments made by this section shall apply to such employee,
in accordance with their terms, subject to the following:
(1) The employee shall be deemed not to have
been reemployed or restored until—

(A) the date of enactment of this Act, or

*S 843 RS



© 00O N O 0o B~ W N PP

N N NN B R R R R R R R R e
W N P O © 0 N O 00 »h W N B O

129
(B) the first day following such employee’s

reemployment or restoration on which such em-

ployee is or was eligible to make an election re-

lating to contributions to the Thrift Savings

Fund,
whichever occurs or occurred first.

(2) If the employee changed agencies during the
period between date of actual reemployment or res-
toration and the date of enactment of this Act, the
employing agency as of such date of enactment shall
be considered the reemploying or restoring agency.

(3)(A) For purposes of any computation under
section 8432b of such title, pay shall be determined in
accordance with subsection (e) of such section, except
that, with respect to the period described in subpara-
graph (B), actual pay attributable to such period
shall be used.

(B) The period described in this subparagraph is
the period beginning on the first day of the first ap-
plicable pay period beginning on or after the date of
the employee’s actual reemployment or restoration
and ending on the day before the date determined

under paragraph (1).
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SEC. 7. CONFORMING AMENDMENTS.

(@) TiTLE 5.—Section 1204(a)(1) of title 5, United
States Code, is amended by striking out “section 4323" and
inserting in lieu thereof “chapter 43”.

(b) TiTLE 10.—Section 706(c)(1) of title 10, United
States Code, is amended by striking out “section 4321” and
inserting in lieu thereof “chapter 43”.

SEC. 8. TECHNICAL AMENDMENT.

(2) TecHNICAL AMENDMENT.—Section 9(d) of Public
Law 102-16 (105 Stat. 55) is amended by striking out
“Act” the first place it appears and inserting in lieu thereof
“section”’.

(b) EFFecTIVE DATE.—The amendment made by sub-
section (a) shall take effect as if included in Public Law
102-16 to which such amendment relates.

SEC. 9. TRANSITION RULES AND EFFECTIVE DATES.

(@) REEMPLOYMENT.—(1) Except as otherwise pro-
vided in this Act, the amendments made by this Act shall
be effective with respect to reemployments initiated on or
after the first day after the 60-day period beginning on the
date of enactment of this Act.

(2) The provisions of chapter 43 of title 38, United
States Code, in effect on the day before such date of enact-
ment, shall continue to apply to reemployments initiated

before the end of such 60-day period.
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(3) In determining the number of years of service that
may not be exceeded in an employee-employer relationship
with respect to which a person seeks reemployment under
chapter 43 of title 38, United States Code, as in effect before
or after the date of enactment of this Act, there shall be
included all years of service without regard to whether the
periods of service occurred before or after such date of enact-
ment unless the period of service is exempted by the chapter
43 that is applicable, as provided in paragraphs (1) and
(2), to the reemployment concerned.

(4) A person who initiates reemployment under chap-
ter 43 of title 38, United States Code, during or after the
60-day period beginning on the date of enactment of this
Act and whose reemployment is made in connection with
a period of service in the uniform services that was initiated
before the end of such period shall be deemed to have satis-
fied the notification requirement of section 4312(a)(1) of
title 38, United States Code, as provided in the amendments
made by this Act, if the person complied with any applica-
ble notice requirement under chapter 43, United States
Code, as in effect on the day before the date of enactment
of this Act.

(b) DiscrRIMINATION.—The provisions of section 4311
of title 38, United States Code, as provided in the amend-

ments made by this Act, and the provisions of subchapter
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11 of chapter 43 of such title, as provided in the amend-
ments made by this Act, that are necessary for the imple-
mentation of such section 4311 shall become effective on the
date of enactment of this Act.

(c) INSURANCE.—(1) Except as provided in paragraph
(2), the provisions of section 4316(c) of title 38, United
States Code, as provided in the amendments made by this
Act, concerning insurance coverage shall become effective on
the date of enactment of this Act.

(2) A person on active duty on the date of enactment
of this Act, or a family member or personal representative
of such person, may, after the date of enactment of this Act,
elect to reinstate or continue insurance coverage as provided
In such section 4316. If such an election is made, insurance
coverage shall remain in effect for the remaining portion
of the 18-month period that began on the date of such per-
son’s separation from civilian employment or the period of
the person’s service in the uniformed service, whichever is
the period of lesser duration.

(d) DisaBiLITY.—(1) Section 4313(a)(3) of chapter 43
of title 38, United States Code, as provided in the amend-
ments made by this Act, shall apply to reemployments initi-
ated on or after August 1, 1990.

(2) Effective as of August 1, 1990, section 4307 of title

38, United States Code (as in effect on the date of enactment
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of this Act), is repealed, and the table of sections at the
beginning of chapter 43 of such title (as in effect on the
date of enactment of this Act) is amended by striking out
the item relating to section 4307.

(e) INVESTIGATIONS AND SUBPOENAS.—The provisions
of section 4325 of title 38, United States Code, as provided
In the amendments made by this Act, shall become effective
on the date of the enactment of this Act and apply to any
matter pending with the Secretary of Labor under section
4305 of title 38, United States Code, as of that date.

(f) Previous AcTiONS.—Except as otherwise pro-
vided, the amendments made by this Act do not affect
reemployments that were initiated, rights, benefits, and du-
ties that matured, penalties that were incurred, and pro-
ceedings that begin before the end of the 60-day period re-
ferred to in subsection (a).

(g) DeFINITION.—FoOr the purposes of this section, the
term “service in the uniformed services” shall have the
meaning given such term in section 4303(13) of title 38,
United States Code, as provided in the amendments made

by this Act.
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