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Calendar No. 654
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[Report No. 111-354]

To amend title 38, United States Code, to improve the processing of claims
for disability compensation filed with the Department of Veterans Affairs,
and for other purposes.

IN THE SENATE OF THE UNITED STATES

JUNE 22, 2010
Mr. AKARA (for himself, Mrs. MURRAY, Mr. SCHUMER, Mr. ROCKEFELLER,
and Mrs. SHAHEEN) introduced the following bill; which was read twice
and referred to the Committee on Veterans’ Affairs
NOVEMBER 29, 2010
Reported by Mr. AKAKA, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To amend title 38, United States Code, to improve the
processing of claims for disability compensation filed with
the Department of Veterans Affairs, and for other pur-

poses.

1 Be it enacted by the Senate and House of Representa-

2 twes of the Unated States of America in Congress assembled,
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TITLE I—RATING OF SERVICE-
CONNECTED DISABILITIHES
MATTERS

SEC. 101. PILOT PROGRAM ON EVALUATION AND RATING
OF SERVICE-CONNECTED DISABILITIES OF
THE MUSCULOSKELETAL SYSTEM.
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29 & deseription of the adtertative sehed-
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&) A eopy of the alternative sehedule for
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*S 3517 RS



O o0 N N W Bk W =

| \O JEE \© R \O R \O B O B e e e e e T e e e e
A LW PO = O VWV 0 N O wn kA WD = O

18
D} A comparison of o representative sam-
e —

*S 3517 RS



19
Code:
to o disabthty; has the meantne etven that term
TITELE H—-ADJUDICATION AND
APPEAL MATTERS

SEG: 201 PARTIAL ADJUDICATION OF CEAIMS FOR DIS-

O o0 N N W Bk W

§
|
%
%
5

[E—
[—

CAN BE QUICKLY ADJUDICATED.
15 the follovwine:
16 o) Iy GENERAE—The Seeretarys and

—_—
[OST \O)

18 seetot
20 ease of a veteran who submits to the Seeretary a elatn

22 eondition and the Seeretary determines that a disability
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23 H the Seeretary 18 able to assten a disabthity rat-
speet to a elathn the Seeretary shall assten sueh ratine
attd combine steh ratine with the ratite or ratines pre-
vionsty asstened ander paragraph ({9 with respeet to
RETARY OF VETERANS AFFAIRS TO PROVIDE
NOTICE TO CLAIMANTS OF ADDITIONAL IN-
FORMATION AND EVIDENCE REQUIRED ONLY
APPHIES WHEN ADDITIONAL INFORMATION
OR EVIDENCE IS ACTUALLY REQUIRED.
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eetves & eomplete or substantially eomplete appheation
SEC. 203. EQUAL DEFERENCE TO PRIVATE MEDICAL OPIN-
IONS IN ASSESSING CLAIMS FOR DISABILITY

COMPENSATION:

Hot

oy Iy GENERAE—H a claimant submits & private
medtend opton th support of a elatm for disabthty eom-
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12 the date that is 90 days after the date of the enaet-
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SEG: 205: PROVISION BY SECRETARY OF VETERANS AF-
FAIRS OF NOTICE OF DISAGREEMENT FORMS
TO INITIATE APPELLATE REVIEW WITH NO-

TICES OF DECISIONS OF DEPARTMENT OF

VETERANS AFFAIRS.
sentenee; and
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= 2 formr thats otee cotipleteds cat setve as

SEG: 206. MODIFICATION OF FILING PERIOD FOR NOTICE

OF DISAGREEMENT TO INITIATE APPELLEATE
REVIEW OF DECISIONS OF BEPARTMENT OF
VETERANS AFFAIRS:
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ESS.
() I GENERAL—Seetion 7105 of title 38 United

*S 3517 RS



O o0 N N D B W =

[\© TN NG N N T NG I NG R NS R N e T e e T e T e T T
b A W D= OO NN NN R, WD = O

31
throneh the end of the paraseaph: and
atret
seetion
oM A elaimant shall be afforded & period of 60
stor 15 matled under subseetion () to file a substantive
oh & request for such extension submitted i writihe with-
“By For purpeses of this puaragraph; geod eause
mentak eduentionnl or linenistie lmitation of the
reqest (nehudine taek of facility with the Bnolish
“hH) Cirenmstanees relatine to sienifieant delay
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of disagreement eansed by nataral disaster or fae-
clading the payment of medieal expenses or other
identify the TR ation o determinat
being appeated and allege speeific errors of fact or law
et
=51 H the chittatt does wot fle o stthstartve appead
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“6) In order to obtain review by the Board of a dis-
missal of an appeal by the aseney of orieinal jurisdietion;
a elatmant shal file a request for sueh review with the
“HH H a elaimant does not file a reguest for review
preseribed period or i sueh & reqiest is thmely filed and
48) H an appeat is not dismissed by the aceney of
A antimelss or
&) Brrecrvi Dati—The amendments made by
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of this Aet:
SEC. 209. AUTOMATIC WAIVER OF AGENCY OF ORIGINAL
JURISDICTION REVIEW OF NEW EVIDENCE.
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nal jarisdietion recetves a substantive appeal; the elaimant
a substantive appeal 18 fled on or after the date that 1
SEC. 210. AUTHORITY FOR BOARD OF VETERANS’ APPEALS
TO DETERMINE LOCATION AND MANNER OF
APPEARANCE FOR HEARINGS:
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4 for o heartne before the Bonrd; the Board shall de-
6 etped toeation or at a facthty of the Departments or
10 sehedide the earhest possible date for the heartne™s
11 atd

12 23 by adding at the end the followine new
13 paragraph:

14 4 A determination by the Board under paragraph
15 1 with respeet to the loeation of a hearine shall be finad
16 wess the appelnt detrotstratess on tottors eood entise
17 or speetal etreamstances warrantine a different loeation=
19 steh seetion 13 atmended—

20 ) in prregraph (2)—

21 29 by steikine “afford the appelant an
23 determines appropriate; require the appelant’ss
24 ated

25 B} by strikine the last sentenees and
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Fertpettte o different detertnrtton—
this Aets
SEC. 211. DECISION BY COURT OF APPEALS FOR VETERANS
CLAIMS ON ALL ISSUES RAISED BY APPEL-
EANTS:
amended—
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Board of Yeterans® Appeads; the Court shall render a deet-
SEG: 212: GOOD CAUSE EXTENSION OF PERIOD FOR FILING
NOTICE OF APPEAL WITH UNITED STATES
COURT OF APPEALS FOR VETERANS CLAIMS:.

the filing of a notice of appeal set forth m subseetion (&)
expiration of saeh mitial pertod upon & motton—

“23 H a motion for extenston under paraeraph
of & notice of appeal set forth in subseetion {a); the notice

*S 3517 RS



O o0 N N B W =

e T S e e S T S e
O o0 N O »n B~ W NN = O

20
21
22
23

40
this Aets
SEC. 213. PILOT PROGRAM ON PARTICIPATION OF LOCAL
AND TRIBAL GOVERNMENTS IN IMPROVING
QUALITY OF CEAIMS FOR DISABILITY COM-
PENSATION SUBMITTED TO DEPARTMENT OF
VETERANS AFFAIRS.
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TrrLE—This Act may be cited as the

“Claims Processing Improvement Act of 2010”.

(b) TABLE OF CONTENTS.—The table of contents for

this Act 1s as follows:

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.

Sec.
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H

O

. Short title; table of contents.
. Adjudication of clavms for disability compensation consisting of multiple

issues one or more of which can be quickly adjudicated.

. Authority for certain individuals to sign claims filed with Secretary of

Veterans Affairs on behalf of clavmants.

. Clarification that requirement of Secretary of Veterans Affairs to provide

notice to claimants of additional information and evidence re-
quirved only applies when additional information or evidence s
actually required.

. Equal deference to private medical opinions in assessing claims for dis-

ability compensation.

. Improvements to disability compensation claim review process.
. Authority for retroactive effective date for awards of disability compensa-

tion in connection with applications that are fully-developed at
submattal.

. Provision by Secretary of Veterans Affairs of notice of disagreement forms

to inatiate appellate review with notices of decisions of Depart-
ment of Veterans Affairs.

. Improvement of process for filing jointly for social security and depend-

ency and indemnity compensation.
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Sec. 10. Access by Secretary of Veterans Affairs to financial records of individuals
represented by fiduciaries and receiving benefits under laws ad-
manistered by Secretary.

Sec. 11. Treatment of certain masfiled documents as motions for reconsideration
of decisions by Board of Veterans” Appeals.

Sec. 12. Modification of filing period for notice of disagreement to initiate appel-
late review of decisions of Department of Veterans Affairs.

Sec. 13. Provision of post-notice of disagreement decisions to claimants who file
notice of disagreements.

Sec. 14. Modification of substantive appeal process.

Sec. 15. Automatic waiver of agency of original jurisdiction review of new evi-
dence.

Sec. 16. Determination of location and manner of appearance for hearings.

Sec. 17. Decision by Court of Appeals for Veterans Claims on all issues raised
by appellants.

Sec. 18. Good cause extension of period for filing notice of appeal with United
States Court of Appeals for Veterans Claims.

Sec. 19. Pilot program on participation of local and tribal governments in im-
proving quality of claims for disability compensation submaitted
to Department of Veterans Affairs.

Sec. 20. Increase in rate of pension for disabled veterans married to one another
and both of whom requive regular aid and attendance.

Sec. 21. Automatic annual increase in rates of disability compensation and de-
pendency and indemnity compensation.

Sec. 22. Action plan to improve correlation between employee pay and perform-
ance.

SEC. 2. ADJUDICATION OF CLAIMS FOR DISABILITY COM-
PENSATION CONSISTING OF MULTIPLE
ISSUES ONE OR MORE OF WHICH CAN BE
QUICKLY ADJUDICATED.
(a) IN GENERAL—Section 1157 of title 38, United
States Code, 1s amended—
(1) by striking “The Secretary” and inserting
the following:
“(a) IN GENERAL.—The Secretary’; and
(2) by adding at the end the following new sub-
section:
“(b) INTERMEDIATE ASSIGNMENT OF RATINGS.—(1)

In the case of a veteran who submats to the Secretary a

*S 3517 RS
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clavm for compensation under this chapter for more than
one condition and the Secretary determines that a dis-
ability rating can be assigned without further development
Jor one or more conditions but not all conditions in the
clavm, the Secretary shall—

“(A) expeditiously assign a disability rating for
the condition or conditions that the Secretary deter-
maned could be assigned without further development;
and

“(B) continue development of the remaining con-
ditions.

“(2) If the Secretary s able to assign a disability rat-
g for a condition described in paragraph (1)(B) with re-
spect to a claim, the Secretary shall assign such rating and
combine such rating with the rating or ratings previously
assigned under paragraph (1)(A4) with respect to that clavm.

“(3) If the Secretary determines, after assigning a rat-
mg for a condition under paragraph (1)(A), that further
development of the condition could result in assignment of
a higher rating, the Secretary shall continue development
of such condition and reassess the rating.”.

(b) EFFECTIVE DATE.—The amendments made by sub-
section (a) shall take effect on the date of the enactment

of this Act, and shall apply with respect to claims filed on

*S 3517 RS
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44
or after the date that is 60 days after the date of the enact-

ment of this Act.

SEC. 3. AUTHORITY FOR CERTAIN INDIVIDUALS TO SIGN
CLAIMS FILED WITH SECRETARY OF VET-
ERANS AFFAIRS ON BEHALF OF CLAIMANTS.

(a) IN GENERAL—Section 5101 of title 38, United

States Code, is amended—
(1) wn subsection (a)—
(A) by striking “A specific” and inserting
“(1) A specific”; and
(B) by adding at the end the following new
paragraph:

“2) If an individual has not attained the age of 18
years, is mentally incompetent, or is physically unable to
sign a form, a form filed under paragraph (1) for the indi-
vidual may be signed by a court appointed representative
or a person who 1s responsible for the care of the individual,
mcluding a spouse or other relative. If the individual 1s
wm the care of an institution, the manager or principal offi-
cer of the institution may sign the form.”;

(2) in subsection (¢)—
(A) wn paragraph (1)—
(1) by inserting “, signs a form on be-
half of a person to apply for,” after “who

applies for”; and

*S 3517 RS
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45
(11) by inserting “, or TIN in the case
that the person 1s not an individual,” after
“of such person”; and
(B) in paragraph (2), by inserting “or

TIN” after “social security number” each place

it appears; and

(3) by adding at the end the following new sub-
section:

“(d) In this section:

“(1) The term ‘mentally incompetent’ with re-
spect to an indwidual means that the ndividual
lacks the mental capacity—

“(4) to provide substantially accurate infor-
mation needed to complete a form; or
“(B) to certify that the statements made on

a form are true and complete.

“(2) The term ‘TIN’ has the meaning given the
term in section 7701(a)(41) of the Internal Revenue
Code of 1986.”.

(b) APPLICABILITY.—The amendments made by sub-

21 section (a) shall apply with respect to clavms filed on or

22 after the date of the enactment of this Act.
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SEC. 4. CLARIFICATION THAT REQUIREMENT OF SEC-

RETARY OF VETERANS AFFAIRS TO PROVIDE
NOTICE TO CLAIMANTS OF ADDITIONAL IN-
FORMATION AND EVIDENCE REQUIRED ONLY
APPLIES WHEN ADDITIONAL INFORMATION
OR EVIDENCE IS ACTUALLY REQUIRED.

(a) IN GENERAL—RSection 5103(a)(1) of title 38,
United States Code, is amended by striking the first sen-
tence and inserting the following: “If the Secretary receives
a complete or substantially complete application that does
not include information or medical or lay evidence not pre-
viously provided to the Secretary that is necessary to sub-
stantiate the claim, the Secretary shall, upon receipt of such
application, notify the claimant and the claimant’s rep-
resentative, if any, that such information or evidence 1s nec-
essary to substantiate and grant the claim.”.

(b) EFFECTIVE DATE.—The amendment made by sub-
section (a) shall take effect on the date of the enactment
of this Act, and shall apply with respect to claims filed on
or after the date that s 60 days after the date of the enact-
ment of this Act.

SEC. 5. EQUAL DEFERENCE TO PRIVATE MEDICAL OPIN-
IONS IN ASSESSING CLAIMS FOR DISABILITY
COMPENSATION.

(a) PROVISION OF DEFERENCE.—
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(1) IN GENERAL.—Subchapter I of chapter 51 of
title 38, United States Code, s amended by inserting
after section 51034 the following new section:
“§5103B. Treatment of private medical opinions

“(a) IN GENERAL.—If a claimant submits a private
medical opinion wn support of a claim for disability com-
pensation in accordance with standards established by the
Secretary, such opinion shall be treated by the Secretary
with the same deference as a medical opinion provided by
a Department health care provider.

“(b) SUPPLEMENTAL INFORMATION.—(1) If a private
medical opinion submitted as described in subsection (a)
15 found by the Secretary to be competent, credible, and pro-
batwve, but otherwise not entively adequate for purposes of
assigning a disability rating or determining service-connec-
tion and the Secretary determines a medical opinion from
a Department health care provider is necessary for such
purposes, the Secretary shall obtain from an appropriate
Department health care provider (as determined pursuant
to the standards described in subsection (a)) a medical
opinion that is adequate for such purposes.

“2) If a private medical opinion submatted as de-
seribed in subsection (a) addresses a matter relevant to the
clavm described in such subsection and such matter is with-

m an area of expertise of the provider of such opinion, any
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opinion obtained by the Secretary under paragraph (1) of

thas subsection that addresses the same matter shall, to the
extent feasible, be obtained from a health care provider of
the Department that has expertise in that area.

“(c) DEPARTMENT HEALTH CARE PROVIDER DE-
FINED.—In this section, the term ‘Department health care
provider’ includes a provider of health care who provides
health care under contract with the Department.”.

(2) CLERICAL AMENDMENT.—The table of sec-

tions at the beginning of chapter 51 of such title s

amended by inserting after the item relating to sec-

tion 5103A the following new item:

“5103B. Treatment of private medical opinions.”.

(3) EFFECTIVE DATE.—Section 5103B of such
title, as added by paragraph (1), shall take effect on
the date of the enactment of this Act, and shall apply
with respect to clavms pending or filed on or after the
date that 1s 270 days after the date of the enactment
of this Act.

(b) NOTICE.—

(1) IN GENERAL.—Section 5103(a) of such title
18 amended by adding at the end the following new
paragraph:

“(3) A notice provided under this subsection shall in-

Jorm a clavmant, as the Secretary considers appropriate

with respect to the clavmant’s clavm—
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“(A) of the rights of the clavmant to assistance
under section 5103A of this title; and

“(B) af the clavmant submits a private medical
opinion in support of a clavm for disability com-
pensation, how such medical opinion will be treated
under section 5103B of this title.”.

(2) EFFECTIVE DATE.—Paragraph (3) of such
section 5103(a), as added by paragraph (1), shall take
effect on the date that 1is 270 days after the date of
the enactment of this Act.

SEC. 6. IMPROVEMENTS TO DISABILITY COMPENSATION
CLAIM REVIEW PROCESS.
(a) ESTABLISHMENT OF FAST TRACK CLAIM REVIEW
PROCESS.—

(1) IN GENERAL.—Subchapter I of chapter 51 of
title 38, Unated States Code, 1s amended by inserting
after section 51038, as added by section 5 of this Act,
the following new section:

“§5103C. Expedited review of claims for disability
compensation
“(a) PROCESS REQUIRED.—The Secretary shall estab-

lish a process for the rapid identification of initial claims

Jor disability compensation that should, in the adjudication

of such claims, receive priority in the order of review.
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“(b) REVIEW OF INITIAL CLAIMS.—As part of the proc-
ess required by subsection (a), the Secretary shall assign
employees of the Department who are experienced in the
processing of clavms for disability compensation to carry
out a preliminary review of all initial clavms for disability
compensation submitted to the Secretary in order to iden-
tify whether—

“(1) the clavms have the potential of being adju-
dicated quickly;

“(2) the claims qualify for priority treatment
under paragraph (2) of subsection (¢); and

“(3) a temporary disability rating could be as-

signed with respect to the clavms under section 1156

of thas title.

“(¢) PRIORITY IN ADJUDICATION OF CLAIMS.—(1) K-
cept as provided in paragraph (2), the Secretary shall, in
the adjudication of claims for disability compensation sub-
mitted to the Secretary, give priority in the order of review
of such clavms to claims identified under subsection (b)(1)
as having the potential of being adjudicated quickly.

“(2) The Secretary may, under requlations the Sec-
retary shall prescribe, provide priority in the order of re-
view of claims for disability compensation.”.

(2) CLERICAL AMENDMENT.—The table of sec-

tions at the beginning of chapter 51 of such title s
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amended by inserting after the item relating to sec-

tion 51038, as so added, the following new item:

“5103C. Expedited review of claims for disability compensation.”.

(3) EFFECTIVE DATE.—RSection 5103C of such
title, as added by paragraph (1), shall take effect on
the date that s 90 days after the date of the enact-
ment of this Act.

(b) AUTHORITY FOR CLAIMANTS TO END DEVELOP-
MENT OF CLAIMS.—
(1) IN GENERAL.—Such subchapter 1is further
amended by inserting after section 51030, as added
by subsection (a), the following new section:
“§5103D. Procedures for fully developed claims

“Upon notification recerved from a claimant that the
clavmant has no additional information or evidence to sub-
mat, the Secretary may determine that the clavm is a fully
developed claim. The Secretary shall then undertake any
development necessary for any Federal records, medical ex-
aminations, or opinions relevant to the clavm and may de-
cide the clavm based on all the evidence of record.”.

(2) CLERICAL AMENDMENT—The table of sec-
tions at the beginning of chapter 51 of such title s
amended by inserting after the item relating to sec-
tion 51030, as added by subsection (a), the following

new item:

“5103D. Procedures for fully developed claims.”.
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1 (3) EFFECTIVE DATE.—Section 5103D of such
2 title, as added by paragraph (1), shall take effect on
3 the date of the enactment of this Act.

4 SEC. 7. AUTHORITY FOR RETROACTIVE EFFECTIVE DATE
5 FOR AWARDS OF DISABILITY COMPENSATION
6 IN CONNECTION WITH APPLICATIONS THAT
7 ARE FULLY-DEVELOPED AT SUBMITTAL.

8 Section 5110(b) of title 38, Unated States Code, 1s
9 amended—
10 (1) by redesignating paragraphs (2) and (3) as
11 paragraphs (3) and (4); and
12 (2) by inserting after paragraph (1) the fol-
13 lowing new paragraph (2):
14 “(2) The effective date of an award of disability com-

15 pensation to a veteran who submits an application therefor
16 that sets forth a claim that is fully-developed (as prescribed
17 by the Secretary for purposes of this paragraph) as of the
18 date of submittal shall be fixed in accordance with the facts
19 found, but shall not be earlier than the date that is one

20 year before the date of receipt of the application.”.
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1 SEC. 8. PROVISION BY SECRETARY OF VETERANS AFFAIRS

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

OF NOTICE OF DISAGREEMENT FORMS TO
INITIATE APPELLATE REVIEW WITH NOTICES
OF DECISIONS OF DEPARTMENT OF VET-
ERANS AFFAIRS.

(a) IN GENERAL—Section 5104 of title 38, United

States Code, is amended—

(1) in subsection (a), by striking the second sen-
tence; and

(2) in subsection (D), by striking “also include
(1) a” and all that follows and inserting the fol-
lowing: “include the following:

“(1) A statement of the reasons for the decision.

“(2) A summary of the evidence relied upon by
the Secretary n making the decision.

“(3) An explanation of the procedure for obtain-
g review of the decision, including the period pre-
seribed under paragraph (1) of section 7105(b) of this
title and the good cause exception under paragraph
(3) of such section.

“(4) A form that, once completed, can serve as
a notice of disagreement under section 7105(a) of this
title.”.

(b) CONSULTATION.—In developing the form required

25 by subsection (b)(4) of such section, as added by subsection

26 (a), the Secretary of Veterans Affarrs may consult with vet-
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1 erans service organizations and such other organizations as
the Secretary considers appropriate.
(¢c) EFFECTIVE DATE.—The amendments made by sub-
section (a) shall take effect on the date that is 180 days
after the date of the enactment of this Act.

FOR SOCIAL SECURITY AND DEPENDENCY

2

3

4

5

6 SEC. 9. IMPROVEMENT OF PROCESS FOR FILING JOINTLY
7

8 AND INDEMNITY COMPENSATION.

9

Section 5105 of title 38, United States Code, is amend-

10 ed—

11 (1) wn subsection (a)—

12 (A) by striking “shall” and inserting
13 “may’’; and

14 (B) by striking “Each such form” and in-
15 serting “Such forms”; and

16 (2) wn subsection (b), by striking “on such a
17 Jorm™ and inserting “on any form indicating an in-
18 tent to apply for survivor benefits”.

19 SEC. 10. ACCESS BY SECRETARY OF VETERANS AFFAIRS TO

20 FINANCIAL RECORDS OF INDIVIDUALS REP-
21 RESENTED BY FIDUCIARIES AND RECEIVING
22 BENEFITS UNDER LAWS ADMINISTERED BY
23 SECRETARY.

24 Section 5502 of title 38, United States Code, is amend-

25 ed by adding at the end the following new subsection:
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“f)(1) The Secretary may require any person ap-
pointed or recognized as a fiduciary for a Department bene-
ficiary under this section to provide authorization for the
Secretary to obtain (subject to the cost revmbursement re-
quirements of section 1115(a) of the Right to Financial Pri-
vacy Act of 1978 (12 U.S.C. 3415)) from any financial in-
stitution any financial recovd held by the institution with
respect to the fiduciary or the beneficiary whenever the Sec-
retary determines that the financial record 1s necessary—
“(A) for the administration of a program ad-
manastered by the Secretary; or
“(B) in order to safequard the beneficiary’s bene-
fits against neglect, misappropriation, misuse, embez-
glement, or fraud.
“(2) Notwithstanding section 1104(a)(1) of such Act
(12 U.S.C. 3404(a)(1)), an authorization provided by a fi-
duciary under paragraph (1) with respect to a beneficiary
shall remain effective until the earliest of—
“(A) the approval by a court or the Secretary of
a final accounting of payment of benefits under any
law admanistered by the Secretary to a fiduciary on
behalf of such beneficiary;
“(B) in the absence of any evidence of meglect,

misappropriation, misuse, embezzlement, or fraud, the
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express revocation by the fiduciary of the authoriza-
tion in a written notification to the Secretary; or

“(C) the date that is three years after the date
of the authorization.

“(3)(A) An authorization obtained by the Secretary
pursuant to this subsection shall be considered to meet the
requirements of the Right to Financial Privacy Act of 1978
(12 U.S.C. 3401 et seq.) for purposes of section 1103(a) of
such Act (12 U.S.C. 3403(a)), and need not be furnished
to the financial institution, notwithstanding section
1104(a) of such Act (12 U.S.C. 3404(a)), if the Secretary
provides a copy of the authorization to the financial institu-
tion.

“(B) The certification requirements of section 1103(b)
of such Act (12 U.S.C. 3403(b)) shall not apply to requests
by the Secretary pursuant to an authorization provided
under this subsection.

“(C) A request for a financial record by the Secretary
pursuant to an authorization provided by a fiduciary
under this subsection is deemed to meet the requirements
of section 1104(a)(3) of such Act (12 U.S.C. 3404(a)(3))
and the matter in section 1102 of such Act (12 U.S.C. 3402)
that precedes paragraph (1) of such section if such request

wdentifies the fiduciary and the beneficiary concerned.
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“(D) The Secretary shall inform any person who pro-
vides authorization under this subsection of the duration
and scope of the authorization.

“(E) If a fiduciary of a Department beneficiary refuses
to provide, or revokes, any authorization to permit the Sec-
retary to obtain from any financial institution any finan-
cial record concerning benefits paid by the Secretary for
such beneficiary, the Secretary may, on that basis, revoke
the appointment or the recognition of the fiduciary for such
beneficiary and for any other Department beneficiary for
whom such fiduciary has been appointed or recognized. If
the appointment or recognition of a fiduciary is revoked,
benefits may be paid as provided in subsection (d).

“(4) For purposes of section 1113(d) of such Act (12
URS.C. 3413(d)), a disclosure pursuant to this subsection
shall be considered a disclosure pursuant to a Federal stat-
ute.

“(5) In this subsection:

“(A) The term fiduciary includes any person
appointed or recognized to receive payment of benefits
under any law administered by the Secretary on be-
half of a Department beneficiary.

“(B) The term ‘financial institution’ has the
meaning given such term in section 1101 of such Act

(12 U.S.C. 3401), except that such term shall also in-
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1 clude any benefit association, insurance companyy,
safe deposit company, money market mutual fund, or
similar entity authorized to do business in any State.
“(C) The term ‘financial record’ has the meaning

gwen such term in such section.”.

AS MOTIONS FOR RECONSIDERATION OF DE-

2

3

4

5

6 SEC. 11. TREATMENT OF CERTAIN MISFILED DOCUMENTS
7

8 CISIONS BY BOARD OF VETERANS’ APPEALS.

9

Section 7103 of title 38, United States Code, is amend-

10 ed—

11 (1) by redesignating subsection (c) as subsection
12 (d); and

13 (2) by inserting after subsection (b) the following
14 new subsection (c):

15 “(c)(1) Except as provided in paragraph (2), if a per-

16 son adversely affected by a final decision of the Board, who
17 has not filed a notice of appeal with the United States
18 Court of Appeals for Veterans Claims under section 7266(a)
19 of this title within the period set forth in that section, files
20 a document with the Board or the agency of original juris-
21 diction referred to in section 7105(b)(1) of this title that
22 expresses disagreement with such decision not later than
23 120 days after the date of such decision, such document
24 shall be treated as a motion for reconsideration of such deci-

25 sion under subsection (a).
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“(2) A document described in paragraph (1) shall not
be treated as a motion for reconsideration of the decision
under paragraph (1) if—
“(A) the Board or the agency of original juris-
diction referred to in paragraph (1)—
“(1) receives the document described in
paragraph (1);
“(in) determines that such document ex-
presses an intent to appeal the decision to the
United States Court of Appeals for Veterans
Clavms; and
“(11) forwards such document to the United
States Court of Appeals for Veterans Clavms; and
“(B) the United States Court of Appeals for Vet-
erans Clavms receives such document within the pe-
riod set forth by section 7266(a) of this title.”.
SEC. 12. MODIFICATION OF FILING PERIOD FOR NOTICE OF
DISAGREEMENT TO INITIATE APPELILATE RE-
VIEW OF DECISIONS OF DEPARTMENT OF
VETERANS AFFAIRS.
(a) FILING OF NOTICE OF DISAGREEMENT BY CLAIM-
ANTS.—
(1) IN GENERAL.—Paragraph (1) of section

7105(b) of title 38, United States Code, is amended—
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A) by striking “one year” and insertin
Y g Y g
“180 days” in the first sentence; and
B) by striking “one-year” and insertin
Y g Y g
“180-day” in the third sentence.
2) ELECTRONIC FILING.—Such paragraph is
paragrap
Jurther amended by inserting “or transmitted by elec-
tronic means” after “postmarked”.
(3) GOOD CAUSE EXCEPTION FOR UNTIMELY FIL-
ING OF NOTICES OF DISAGREEMENT.—Such section
7105 1s amended by adding at the end the fol-
Y g
lowing new paragraph:

“(3)(A) A notice of disagreement not filed within the

time prescribed by paragraph (1) shall be treated by the

14 Secretary as timely filed 1f—

15
16
17
18
19
20
21
22
23
24
25

“(1) the Secretary determines that the clavmant,
legal guardian, or other accredited representative, at-
torney, or authorized agent filing the notice had good
cause for the lack of filing within such time; and

“(11) the notice of disagreement 1s filed not later
than 186 days after the period prescribed by para-
graph (1).

“(B) For purposes of this paragraph, good cause shall

nclude the following:

“(1) Circumstances relating to any physical,

mental, educational, or linguistic limitation of the
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clavmant, legal guardian, representative, attorney, or

authorized agent concerned (including lack of facility

with the English language).

“(11) Circumstances relating to significant delay
m the delivery of the initial decision or of the notice
of disagreement caused by natural disaster or factors
relating to geographic location.

“tiir) A change in financial circumstances, in-
cluding the payment of medical expenses or other
changes i income or net worth that are considered
m determining eligibility for benefits and services on
an annualized basis for purposes of needs-based bene-
fits under chapters 15 and 17 of this title.”.

(b) APPLICATION BY DEPARTMENT FOR REVIEW ON
APPEAL.—Section 7106 of such title is amended in the first
sentence by striking “one-year period described in section
71057 and anserting  “pertod  described in  section
7105(0)(1)”.

(¢c) EFFECTIVE DATE.—The amendments made by this
section shall take effect on the date that is 180 days after
the date of the enactment of this Act, and shall apply with
respect to clavms filed on or after the date of the enactment

of this Act.
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1 SEC. 13. PROVISION OF POST-NOTICE OF DISAGREEMENT

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

DECISIONS TO CLAIMANTS WHO FILE NOTICE
OF DISAGREEMENTS.

(a) IN GENERAL—Section 7105 of title 38, United

States Code, is amended—

(1) by striking “statement of the case” each place
it appears and inserting “post-notice of disagreement
deciston”; and

(2) in subsection (d)—

(A) in paragraph (1), by striking subpara-
graphs (A) through (C) and inserting the fol-
lowing new subparagraphs:

“(A) A description of the specific facts in the
case that support the agency’s decision, including, if
applicable, an assessment as to the credibility of any
lay evidence pertinent to the issue or issues with
which disagreement has been expressed.

“(B) A citation to pertinent laws and regula-
tions that support the agency’s decision.

“(C) A statement that addresses each issue and
provides the reasons why the evidence relied upon
supports the conclusions of the agency under the spe-
cific laws and regulations applied.

“(D) The date by which a substantive appeal
must be filed i order to obtain further review of the

decision.
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“(E) The rights of the claimant under subsection
(1).”; and
(B) by adding at the end the following new
paragraph:

“(6) The post-notice of disagreement decision shall be
written in plain language.”.

(b) CONFORMING AMENDMENT.—Section 71054 of
such title 1s amended by striking “statement of the case”
each place it appears and inserting “post-notice of disagree-
ment decision”.

(¢c) EFFECTIVE DATE.—The amendments made by this
section shall take effect on the date that is 180 days after
the date of the enactment of this Act, and shall apply with
respect to notices of disagreements filed on or after the date
that s 180 days after the date of the enactment of this Act.
SEC. 14. MODIFICATION OF SUBSTANTIVE APPEAL PROC-

ESS.

(a) IN GENERAL—Section 7105 of title 38, United

States Code, is amended—
(1) in subsection (d), as amended by section 13
of this Act—
(A4) wn paragraph (3), by striking “The
claimant will be afforded” and all that follows
through the end of the paragraph;

(B) by striking paragraphs (4) and (5); and
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64
(C) by redesignating paragraph (6) as
paragraph (4); and
(2) by adding at the end the following new sub-
section:

“le)(1) A claimant shall be afforded a period of 60

days from the date the post-notice of disagreement decision

1s mailed under subsection (d) to file a substantive appeal.

“(2)(A) The period under paragraph (1) may be ex-

tended for an additional 60 days for good cause shown on
a request for such extension submaitted wn writing within

such period.

“(B) For purposes of this paragraph, good cause shall

wmelude the following:

“(1) Circumstances relating to any physical,
mental, educational, or lLinguistic limitation of the
clavmant, legal guardian, or other accredited rep-
resentative, attorney, or authorized agent filing the
request (including lack of facility with the English
language).

“(ir) Circumstances relating to significant delay
m the delivery of the initial decision or of the notice
of disagreement caused by natural disaster or factors
relating to geographic location.

“tin1) A change in financial circumstances, in-

cluding the payment of medical expenses or other
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changes i income or net worth that are considered

m determining eligibility for benefits and services on

an annualized basis for purposes of needs-based bene-

fits under chapters 15 and 17 of this title.

“(3) A substantive appeal under this subsection shall
wdentify the particular determination or determinations
being appealed and allege specific errors of fact or law made
by the agency of original jurisdiction in each determination
being appealed.

“(4) A clavmant in any case under this subsection may
not be preswmed to agree with any statement of fact con-
tained n the post-notice of disagreement decision to which
the claimant does not specifically express disagreement.

“(5) If the claimant does not file a substantive appeal
m accordance with the provisions of this chapter within
the period afforded under paragraphs (1) and (2), as the
case may be, the agency of original jurisdiction shall dis-
miss the appeal and notify the claimant of the dismissal.

The notice shall include an explanation of the procedure

Jor obtaining review of the dismissal by the Board of Vet-

erans’ Appeals.

“(6) In order to obtain review by the Board of a dis-
massal of an appeal by the agency of original jurisdiction,
a clavmant shall file a request for such review with the

Board within the 60-day period beginning on the date on
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which notice of the dismissal 1s mailed pursuant to para-
graph (5).

“(7) If a claimant does not file a request for review
by the Board in accordance with paragraph (6) within the
prescribed period or if such a request is timely filed and
the Board affirms the dismissal of the appeal, the deter-
mination of the agency of original jurisdiction regarding
the clavm for benefits under this title shall become final and
the claim may not thereafter be reopened or allowed, except
as may otherwise be provided by requlations not incon-
sistent with this title.

“(8) If an appeal 1s not dismissed by the agency of
original jurisdiction, the Board may nonetheless dismiss
any appeal which i1s—

“(A) untvmely; or
“(B) faals to allege specific error of fact or law

i the determination being appealed.”.

(b) EFFECTIVE DATE.—The amendments made by sub-
section (a) shall take effect on the date of the enactment
of this Act, and shall apply with respect to claims filed on
or after the date that s 180 days after the date of the enact-
ment of this Act.
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SEC. 15. AUTOMATIC WAIVER OF AGENCY OF ORIGINAL JU-

RISDICTION REVIEW OF NEW EVIDENCE.

(a) IN GENERAL—Section 7105 of title 38, United
States Code, as amended by section 14 of this Act, is further
amended by adding at the end the following new subsection:

“(f) If. either at the time or after the agency of original
Jurisdiction recevves a substantive appeal, the clavmant or
the clavmant’s representative, if any, submits evidence to
either the agency of original jurisdiction or the Board of
Veterans™ Appeals for consideration in connection with the
1ssue or issues with which disagreement has been expressed,
such evidence shall be subject to initial review by the Board
unless the clavmant or the clavmant’s representative, as the
case may be, requests in writing that the agency of original
Jurisdiction initially review such evidence. Such request for
review shall accompany the submaittal of the evidence or be
made within 30 days of the submattal.”.

(b) EFFECTIVE DATE.—Subsection (f) of such section,
as added by subsection (a), shall take effect on the date that
1s 180 days after the date of the enactment of this Act, and
shall apply with respect to clavms for which a substantive
appeal s filed on or after the date that is 180 days after
the date of the enactment of this Act.
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SEC. 16. DETERMINATION OF LOCATION AND MANNER OF

APPEARANCE FOR HEARINGS.

(a) LOCATION.—Subsection (d)(1) of section 7107 of
title 38, Unated States Code, is amended by striking “An
appellant” and all that follows through the end and insert-
g the following: “Upon request by an appellant for a hear-
g before the Board, the Board shall present the appellant
with the following:

“(A) The option of holding the hearing at—

“(1) the Board’s principal location; or
“(in) a facility of the Department located
withan the area served by a regional office of the

Department.

“(B) A recommendation as to the option pre-
sented under subparagraph (A) that would lead to the
earliest possible date for the hearing, including with
respect to the use of facilities and equipment under
subsection (e).

“(C) Statistics on the average wait experienced
by simalarly situated appellants for hearings at either
option presented under subparagraph (A).”.

(b) MANNER.—Subsection (e)(2) of such section 1is
amended—

(1) by striking “When such” and inserting “(A)
When such’;
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(2) by striking “Any such™ and inserting the fol-
lowing:

“(B) Any such’;

(3) by striking “If the appellant” and inserting
the following:

“(D) If the appellant”;

(4) by inserting after subparagraph (B), as des-
wgnated by paragraph (2), the following new subpara-
graph (C):

“(C) In affording the appellant an opportunity under
subparagraph (A), the Board shall inform the appellant of
the advantages and disadvantages of participating in a
hearing through the use of such facilities and equipment.”.

(¢c) EFFECTIVE DATE.—The amendments made by this
section shall take effect on the date that is 180 days after
the date of the enactment of this Act, and shall apply with
respect to requests for hearings filed on or after the date
that s 180 days after the date of the enactment of this Act.
SEC. 17. DECISION BY COURT OF APPEALS FOR VETERANS

CLAIMS ON ALL ISSUES RAISED BY APPEL-
LANTS.

Section 7261 of title 38, United States Code, is amend-
ed—

(1) wn subsection (a), in the matter before para-

graph (1), by striking “, to the extent necessary to its
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decision and when presented, shall” and inserting

“shall, when presented”;

(2) by redesignating subsections (¢) and (d) as
subsections (d) and (e), respectively; and
(3) by inserting after subsection (b) the following

new subsection (c):

“(c) In carrying out a review of a decision of the
Board of Veterans’ Appeals, the Court shall render a deci-
ston on every issue raised by an appellant within the extent
set forth in this section.”.

SEC. 18. GOOD CAUSE EXTENSION OF PERIOD FOR FILING
NOTICE OF APPEAL WITH UNITED STATES
COURT OF APPEALS FOR VETERANS CLAIMS.

(a) IN GENERAL—Section 7266 of title 38, United
States Code, is amended—

(1) by redesignating subsections (b), (c), and (d)
as subsections (c), (d), and (e), respectively;
(2) by wserting after subsection (a) the following

new subsection (b):

“b)(1) The Court may extend the initial period for

the filing of a notice of appeal set forth in subsection (a)

22 for an additional period not to exceed 120 days from the

23
24
25

expiration of such initial period upon a motion—
“(A) filed with the Court not later than 120 days

after the expiration of such iitial period; and
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“(B) showing good cause for such extension.

“2) If a motion for extension under paragraph (1)
18 filed after expiration of the initial period for the filing
of a notice of appeal set forth in subsection (a), the notice
of appeal shall be filed concurrently with, or prior to, the
filing of the motion.”; and

(3) in subsection (e), as redesignated by para-
graph (1), by striking “subsection (¢)(2)” and insert-

g “subsection (d)(2)”.

(b) EFFECTIVE DATE.—The amendments made by sub-
section (a) shall take effect on the date of the enactment
of this Act and shall apply with respect to notices of appeal
filed on or after the date of the enactment of this Act.

SEC. 19. PILOT PROGRAM ON PARTICIPATION OF LOCAL
AND TRIBAL GOVERNMENTS IN IMPROVING
QUALITY OF CLAIMS FOR DISABILITY COM-
PENSATION SUBMITTED TO DEPARTMENT OF
VETERANS AFFAIRS.

(a) PILOT PROGRAM REQUIRED.—The Secretary of
Veterans Affairs shall carry out a pilot program to assess
the feasibility and advisability of entering into memoran-
dums of understanding with local governments and tribal

organizations—
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(1) to tmprove the quality of claims submitted to

the Secretary for compensation under chapter 11 of
title 38, Unated States Code; and

(2) to provide assistance to veterans who may be
eligible for such compensation in submitting such
clavms.

(b) MINIMUM NUMBER OF PARTICIPATING TRIBAL OR-
FANIZATIONS.—In carrying out the pilot program required
by subsection (a), the Secretary shall enter into memoran-
dums of understanding with at least two tribal organiza-
tions.

(¢) TRIBAL ORGANIZATION DEFINED.—In this section,
the term “tribal organization™ has the meaning given that
term in section 3765 of title 38, United States Code.

SEC. 20. INCREASE IN RATE OF PENSION FOR DISABLED
VETERANS MARRIED TO ONE ANOTHER AND
BOTH OF WHOM REQUIRE REGULAR AID AND
ATTENDANCE.

(a) IN GENERAL.—RSection 1521(f)(2) of title 38,
United States Code, is amended by striking “$30,480” and
mserting “$31,305”7

(b) EFFECTIVE DATE.—The amendment made by sub-
section (a) shall take effect on the date of the enactment

of this Act.
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SEC. 21. AUTOMATIC ANNUAL INCREASE IN RATES OF DIS-

ABILITY COMPENSATION AND DEPENDENCY
AND INDEMNITY COMPENSATION.

(a) INDEXING TO SOCIAL SECURITY INCREASES.—Sec-
tion 5312 of title 38, United States Code, is amended by
adding at the end the following new subsection:

“(d)(1) Whenever there 1is an increase in benefit
amounts payable under title I of the Social Security Act
(42 U.S.C. 401 et seq.) as a result of a determination made
under section 215(1) of such Act (42 U.S.C. 415(1)), the Sec-
retary shall, effective on the date of such increase in benefit
amounts, increase the dollar amounts in effect for the pay-
ment of disability compensation and dependency and in-
demnity compensation by the Secretary, as specified in
paragraph (2), as such amounts were in effect itmmediately
before the date of such increase in benefit amounts payable
under title IT of the Social Security Act, by the same per-
centage as the percentage by which such benefit amounts
are icreased.

“(2) The dollar amounts to be increased pursuant to
paragraph (1) are the following:

“(A)  COMPENSATION.—Each of the dollar
amounts in effect under section 1114 of this title.
“(B) ADDITIONAL COMPENSATION FOR DEPEND-

ENTS.—FEach of the dollar amounts in effect under

section 1115(1) of this title.

*S 3517 RS



O© o0 3 O WD B W N =

|\ I NO TR NG T NS R NS R L e e T e T e e e T
A W N = O VWV 0 NN O W BN WD = ©

74

“(C)  CLOTHING  ALLOWANCE.—The  dollar
amount in effect under section 1162 of this title.

“(D) NEW DIC RATES.—Each of the dollar
amounts in effect under paragraphs (1) and (2) of
section 1311 (a) of this title.

“(E) OLD DIC RATES.—Each of the dollar
amounts in effect under section 1311(a)(3) of this
title.

“(F) ADDITIONAL DIC FOR SURVIVING SPOUSES
WITH MINOR CHILDREN.—The dollar amount in effect
under section 1311(b) of this title.

“(G) ADDITIONAL DIC FOR DISABILITY.—Each of
the dollar amounts in effect under sections 1311(c)
and 1311(d) of this title.

“(H) DIC FOR DEPENDENT CHILDREN.—Each of
the dollar amounts in effect under sections 1313(a)
and 1314 of this title.

“(3) Whenever there 1s an increase under paragraph
(1) in amounts in effect for the payment of disability com-
pensation and dependency and indemnity compensation,
the Secretary shall publish such amounts, as increased pur-
suant to such paragraph, in the Federal Register at the
same time as the material required by section 215(1)(2)(D)

of the Social Security Act (42 U.S.C. 415(1)(2)(D)) is pub-
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lished by reason of a determination under section 215(1)
of such Act (42 U.S.C. 415(1)).”.

(b) EFFECTIVE DATE.—Subsection (d) of section 5312
of title 38, United States Code, as added by subsection (a)
of this section, shall take effect on the first day of the first
calendar year that begins after the date of the enactment
of this Act.
SEC. 22. ACTION PLAN TO IMPROVE CORRELATION BE-

TWEEN EMPLOYEE PAY AND PERFORMANCE.

(a) IN GENERAL.—Not later than 90 days after the
date of the enactment of this Act, the Secretary of Veterans
Affanrs shall, in consultation with the Director of the Office
of Personnel Management, submit to Congress an action
plan for improving the correlation between the pay, ad-
vancement, and rewards of employees of the Department of
Veterans Affairs with their job performance, particularly
with respect to employees who perform work in relation to
processing and adjudicating claims for compensation under
chapter 11 or 13 of title 38, United States Code.

(b) ELEMENTS.—The action plan required by sub-
section (a) shall include the following:

(1) Specific objectives, planned actions, metrics
Jor measuring improvements, and methods for track-

Mg Progress.
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(2) Such legislative changes as the Secretary con-
siders mecessary to enhance the capacity of the De-
partment to improve the correlation described in sub-

section (a).
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