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Supreme Gonrt of the Hurited Stutes
Waslington, B. ¢. 20543

CHAMBERY OF
THE CHIEF JUSTICE

April 27, 1995

Dear Mr. Speaker:

By direction of the Supreme Court of the United States, I
have the honor to submit to the Congress the amendments to the
Federal Rules of Appellate Procedure that have been adopted by
the Supreme Court of the United States pursuant to Section 2072
of Title 28, United States Code. To maintain uniformity between
revised and unrevised Rules, the Court has edited the amendments
transmitted to the Supreme Court by the Judicial Conference of
the United States to use the word “shall"™ in a consistent manner.

The rules are accompanied by an excerpt from the report of
the Judicial Conference of the United States' Committee on Rules
of Practice and Procedure and that Committee's Advisory Committee
Notes. 1In order to minimize confusion, a footnote noting the
changes made by the Supreme Court has been added to the marked-up
version of the proposed amendments that accompanies the Advisory
Committee Notes.

§1ncerely,

Honorable Newt Gingrich
Speaker of the House of Representatives
Washington, D.C. 20515

(iii)



Supreme Gonrt of the Ruited iates
Washington, B. §. 20543

CHAMBERS OF

THE CHIEF JUSTICE April 27, 199%

Honorable Gilbert S. Merritt, Chair
Executive Committee

Judicial Conference of the United States
Washington, DC 20544 -

Dear Chief Judge Merritt:

With appreciation for the Judicial Conference's submission
of proposed amendments to the Federal Rules of Civil Procedure,
the Federal Rules of Criminal Procedure, the Federal Rules of
Bankruptcy Procedure, and the PFederal Rules of Appellate
Procedura, I am pleased to inform you that the Court has in major
part approved and forwarded the proposed. changes to Congress. We
did, however, alter the proposed amendments to the Rules in two
respects: To maintain uniformity between revised and unrevised
Rules, we restored the "shalls® edited ocut during the revision
process and edited the remainder for consistency. In addition,
we restored the word "made® to the last sentence of Ped. R. Civ.
P. 83(a)(1), to keep that Rule consistent with Fed. R. Crim. P.
57(c). .

In the revision of the Supreme  Court Rules now in progress,
we are giving consideration to the appropriate use of "shall.”
As just observed, we think it sound that terminology changes in
the Fadeial Rules be implemented in a thoroughgoing, rather than
a piecemeal, way. '

cc: The Honorable Alicemarie H. Stotler, Chair
Committee on Rules of Practice and Procedure

Ralph L. Mecham
Conference Secretary

()
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SUPREME COURT OF THE UNITED STATES
Thursday, April 27, 1995

ORDERED:

1. That the Federal Rules of Appellate Procedure
be, and they hereby are, amended by including therein
amendments to Appellate Rules 4, 8, 10, and 47.

(See infra., pp. .1

2. That the foregoing amendments to the Federal
Rules of Appellate Procedure shall take effect on
December 1, 1995, and shall govern all proceedings in
appellate cases thereafter commenced and, insofar as just

and practicable, all proceedings in appellate cases then
pending.

3. That THE CHIEF JUSTICE be, and hereby is,
authorized to transmit to the Congress the foregoing
amendments to the Federal Rules of Appellate Procedure in
accordance with the provisions of Section 2072 of Title
28, United States Code.
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- PROPOSED AMENDMENTS
TO THE
FEDExAL RULES OF APPELLATE PROCEDURE
Rule 4. Appeal as of Right - When Taken
(a) Appeal in a Civil Case.
T
" (4) If any party files a timely motion of a
type specified immediately below, the time for appeal
for all parties runs from the entry qf the order disposing
of the last such motion outstanding. This provision
applies to a timely motion under the Federal Rules of
Civil Procedure:

(A) for judgment under Rule 50(b);

(B) to amend or make additional findings of fact
under Rule 52(b), whetheér or not granting the motion
would alter the judgment;

(C) to alter or amend the judgment under Rule
59;
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2 FEDERAL RULES OF APPELLATE PROCEDURE

(D) for attorney’s fees under Rule 54 if a district
court under Rule 58 extends the time for appeal;

(E) for a new trial under Rule 59; or -

(F) for relief under Rule 60 if the motion is filed
no later than 10 days after the entry of judgment.

A notice of appeal filed after announcement or
entry of the judgment but before disposition of any of
the above motions is ineffective to appeal from the
judgment or order, or part thereof, specified in the
notice of appeal, until the entry of the order disposing
of the last such motion outstanding. Appellate review of
an order disposing of any of the above motions requires
the party, in compliance with Appellate Rule 3(¢), to
amend a previously filed notice of appeal. A party
intending to challenge an alteration or amendment of
the judgment shall file a notice, or amended notice, of

appeal within the time prescribed by this Rule 4
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FEDERAL RULES OF APPELLATE PROCEDURE 3

measured from the entry of the order disposing of the
last such motion outstanding. No additional fees will be
required for filing an amended notice.

5 % k%

Rule 8. Stay or Injunction Pending Appeal
& & X # *
(c) Stay in a Criminal Case.-- A stay in a criminal
case shall be had in accordance with the provisions of

Rule 38 of the Federal Rules of Criminal Procedure.

Rule 10. The Record on Appeal

(a) Composition of the Record on Appeal.-- The
record on appeal consists of the original papers and
exhibits filed in the district court, the tramscript of
proceedings, if any, and a certified copy of the docket

entries prepared by the clerk of the district court.
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(b) The Transcript of Proceedings; Duty of
Appellant to Order; Notice to Appellee if Paitial Transcript
is Ordered.

(1) Within 10 days after filing the notice of
appeal or entry of an order disposing of the last ﬁxﬁely
motion outstanding of a type specified in Rule 4(a)(4),
whichever is later, the appellant shall order from the

- reporter a transcript of such parts of the proceedings not
already on file as the appellant deems necessary, subject
to local rules of the courts of appeals. The order shall
be in writing and within the same period a copy shall be
filed with the clerk of the district court. If funding is to
come from the United States under the Criminal Justice
Act, the order shall so state. If no such parts of the
proceedings are to be otdefed. within the same period
the appellant shall file a certificate to that effect.

€% & & &
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FEDERAL RULES OF APPELLATE PROCEDURE 5

Rule 47. Rules of a Court of Appeals

(a)

Local Rules.

M

Each court of appeals acting by a
majority of its judges in regular
active service may, after giving
appropriate public notice and

opportunity for comment, make

and amend rules governing its

practice. A generally applicable
direction to a party or a lawyer
regarding practice before a court
shall be in a local rule rather than
an internal operating procedure or
standing order. A local rule shall
be conmsistent with -- but not
duplicative of -- Acts of Congress
and rules adopted under 28 U.S.C.
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FEDERAL RULES OF APPELLATE PROCEDURE

@

§ 2072 and shall conform to any
uniform numbering system
prescribed by the - Judicial
Conference of ﬁe United States.
The clerk of each court of appeals

shall send the Administrative

- Office of the United States Courts

a copy of each local rule and
internal operating procedure when
it is promulgated or amended.

A loéal rule imposing a

requirement of form shall not be

.enforced in a manner that causes a

party to lose rights because of a
nonwillful failure to comply with

the requirement.
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FEDERAL RULES OF APPELLATE PROCEDURE 7

(b)

Procedure When There Is No Controlling
Law. -- A court of appeals may regulate
practice in a particular case in any manner
consistentﬁ with federal law, these rules,
and local rules of the circuit. No sanction
or other disadvantage may be imposed for
noncompliance with any requirement not
in federal law, federal rules, or the local
circuit rules unless the alleged violator has
been furnished in the particular case with

actual notice of the requirement.
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ADMINISTRATIVE OFFICE OF THE

L. RALPH MECHAM UNITED STATES COURTS
CLARENCE A. LEE. R WASHINGTON, D.C. 20544
ASSOCIATE DINECTOR

November 2, 1994

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
suthority conferred by 28 U.S.C. § 831, I have the honor to transmit herewith for
the consideration of the Court proposed amendments to Rules 4, 8, 10, and 47 of
the Federal Rules of Appellate Procedure. The Judicial Conference recommends
that these amendments be approved by the Court and transmitted to the Congress
pursuant to law.

For your assistance in considering these proposed amendments, I am also
transmitting an excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Appellate Procedure.

Enclosures
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EXCERPT FROM THE
REPORT OF THE JUDICIAL CONFERENCE
COMMJ'ITEE ON RULES OF PRACTICE AND PROCEDURE
SEPTEMBER 1084

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

L

A. Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules of Procedure submitted proposed
amendments to Appellate Rules 4, 8, 10, 47, and 49° together with Committee Notes
ining their purpose and intent. The proposed amendments were circulated to the
bench and bar for comment in October 1993, and a public hearing was held
immediately before the committee’s meeting in April 1994.

The proposed amendment to Rule 4 (Appeal as of right - When taken) is one of
a series of proposed amendments to the Appellate Rules and Bankruptcy Rules that
conform the rules to proposad changes to the Civil Rules, which establish a uniform
time within which to file certain postjudgment motions. The amendment to Rule 4
would extend the time for filing an appeal until after disposition of a post)udgment
motion that is filed no later than 10 days after entry of judgment.

The proposed change to Rule 8 (Stay or injunction pending appeal) amends the
cross-reference to Criminal Rule 38 to account for a later reorganization of that rule.
The proposed amendments to Rule 10 (The record on appeal) conforms the rule to
recent changes in Appellate Rule 4(a){4). When a postjudgment motion suspends a
previously filed notice of appeal, the 10-day period for ordering a transcript begins to
run upon entry of the order disposing of the motion.

The amendments to Rule 47 (Rules by courts of appeal) are part of a

of proposed uniform amendments to the Appellate Rules, Bankruptcy Rules, Civil
Rules, and Criminal Rules. The changes would provide that: (a) local rules must be
numbered consistent with any uniform numbering system prescribed by the Judicial
Conference, and (b) a nonwillful violation of a local rule imposing a requirement of
form may not be sanctioned in any way that would cause the party to lose rights. The
amendments to the rule would also require that all general directions regarding
practice before the court be set out in local rules rather than in internal operating
procedures or standing orders,

* The Standing Committee did not approve the proposed amendments to Rule 49
for submission to the Judicial Conference.
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All the advisory committees were asked by your committes to collshorate on
drafting a uniform provision in each set of rules that would authorize the Judicial
mmummwmmwmuam

proposed amendments to Rule 49 (Technical amendments). '

The proposed amendments to the Federal Rules of Appeliate Procedure, as
recommended by your committee, appear in Appendix A together with an excerpt from
the advisory committee report.

Recommendation: That the Judicial Conference approve proposed
to Appeliste Rules 4, 8, 10, and 47 and transmit them to the
Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the

|

¥
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COMMITTEE ON RULES o; PRAGTICE AND PROCEDURE .5, 5.3
JUDICIAL CONFERENCE OF THE UNITED STATES {Appendix A)
WASHINGTON, D.C. 20544 September 1994

ROBENT £ KEETON CHAIRMEN OF ADVIBOAY COMMITTEES
CrARMAN KENNETH ¢,
APPRLLATE AULES
m:‘:n“;?- SAM C. POTER, JR.
CviL. AT
WILLIAM TERRELL HODOES
CRAMNAL AULES
COWARD LEAVY
. GANRAUFTICY AULES
TO: Hmmm&mmmmmaum
Committee on Rules of Practice and Procedure
FROM: Honorable James K. Logan, Chair
Advisory Committee on Appellate Rules
DATE: May 27, 1994
The Advisory Committee on Appellate Rules submits the following items
to the Standing Committee on Rules:
L Action ltams
A mendmeaum?edenl Rules of Appellate Procedure
4(:)(4),3,10. ﬂ,nd49 by the Committee on
and 26 meeting. Advisory
Connﬂmeuqumﬂmm Standing Comsmittee approve these
amended rules and forward them to the Judicial Conference.

The proposed amendments were published in November 1993, A
pubﬁebwhcmM!edbrMmu, 1994 in Deaver,

Fan is the GAP R indicating the that have
Msomned) s!mapuml\o& i the changes
s Part A(4) sumniarizes the comments.

L2 S BN BN ]

*The Standing Committes did not approve the proposed
amsndment to Rule 49 for submission to the Judicial Conference.
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Advisory Committes ou Appellate Rules
Part L. A (1), Summary - Rules for Judicial Coaference

SUMMARY OF PROPOSED RULE AMENDMENTS
TO BE FORWARDED TO THE JUDICIAL CONFERENCE

aotice dmdmdﬁk ‘Mﬁ. ud:’. are being mndodw«mh
4(.x4)"u°betu mndodd'lyo' nquir:m 'ﬁlinf] ol M‘ﬁ.;.

fine,
or probation. Criminal Rule 38 was later ameaded and ft now treats each
of those t in & separate subdivision. The proper cross-reference is to
all of Rule 38, 5o the reference to subdivision (a) is deleted.

An amendment to Rule 10(b)(1) is proposed to conform that paragraph to
the ameodmeats to Rule 4(s)}4). Tbe purpose of this amendment is to

4
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Comumitiee on Appeliste Rules
- Rules for Judiclal Coaference
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GAP REPORT

CHANGES MADE AFTER PUBLICATION

There were no comments on the proposed amendment of Rule 4(a)(4),

and no changes have been made,

1
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Two of the commentators expressed concern about that in some
clrcults "internal operating procedures® (LO.P.'s) are used like local
rules and directly affect 2 party’s dealings with the court,

b.
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Advisory Committee on Appellate Rules
Part L. A (3) - GAP Repont

published rule states that a court may not sanction failure to comply
with & non-rule requirement “unless the alleged violator bas been
furnished In the particular case with actual notice of the
requirement.” That limitation applies to reguistion by standing
order nr some other similar means.

the conforming changes, the Advisory Committee
2 new sentence o the Notes. The sentence states, "It
maumm.ummmwmm
m:mmwuduym' It may be at
ttoe

The ouly comment on Ruls 49 was that the delegation of autbority to the
udicial Conference 1o make technical amendments might be better made
by amending the Rules Enabling Act. The Advisory Committee has made
no 3

[

17



O B N G Wn A W N =

- s b
= > 2 & 0 = ©

19

FEDERAL RULES OF APPELLATE PROCEDURE *
Rule 4. Appeal as of Right - When Taken
(a) Appeal in a Civil Case. o
sssee

(4) If any party mekes files a timely
motion of a type specified immediately below, the time
for appeal for all parties runs from the entry of the
order disposing of the last such motion outstanding.
This provision applies to a timely motion under the
Federal Rules of Civil Procedure:

(A) for judgment under Rule 50(b);

(B) io amend or make additional findings of fact
under Rule 52(b), whether or not granting the motion
would alter the judgment;

(C) to alter or amend the judgment under Ruls
59;

(D) for attomey‘i'fees under Rule 54 if a district

court under Rule 58 extends the time for appeal;

*New matter is underlined, matter to be omitted is lined
through. In its April 27, 1995 transmittal of the amendments
to Congress the Supreme Court substituted the word “shall®
for the word "must” throughout the amendments.
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2 FEDERAL RULES OF APPELLATE PROCEDURE

(E) for a new trial under Rule 59; or

(F) for relief under Rule 60 if the motion is
served filed withia no later thap 10 days after the entry
of judgment.

A notice of appeal filed after announcement or
entry of the judgment but before disposition of any of
the above motions is ineffective to appeal from the
judgment or order, or part thereof, specified in the
notice of appeal, until the date-ef-the entry of the order
disposing of the last such motion outstanding. Appellate
review of an order disposing of any of the above motions
requires the party, in compliance with Appellate Rule
3(c), to amend a previously filed notice of appeal. A
party intending to challenge an alteration or amendment
of the judgment shall must file an a potice, of amended
notice, of appeal within the time prescribed by this Rule

4 measured from the entry of the order disposing of the
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FEDERAL RULES OF APPELLATE PROCEDURE 3

34  last such motion outstanding. No additional fees will be

35  required for filing an amended notice.

LN R N

Subdivision (a). Fed. R. Civ. P. 50, 52, and S9 were
previously inconsistent with respect to whether certain
postjudgment motions had to be filed or merely served no later
than 10 days after entry of judgment. As a consequence Rule
4(a)(4) spoke of making or serving such motions rather than
filing them. Civil Rules S0, 52, and 59, are being revised to
require filing before the end of the 10-day period. As a
consequence, this rule is being amended to provide that “filing"
must occur within the 10 day period in order to affect the
finality of the judgment and extend the period for filing a
notice of appeal.

The Civil Rules require the filing of postjudgment
motions "no later than 10 days after entry of judgment” - rather
than “within" 10 days -- to include postjudgment motions that
are filed before actual entry of the judgment by the clerk. This
rule is amended, therefore, to use the same terminology.

The rule is further amended to clarify the fact that a
party who wants to obtain review of an alteration or
amendment of a judgment must file a notice of appeal or
amend a previously filed notice to indicate intent to appeal
from the altered judgment.
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4 FEDERAL RULES OF APPELLATE PROCEDURE

Rule 8. Stay or Injunction Pending Appeal

esees
1 (c) Stays in g Criminal Cases.— Stays A stay in 3
2 criminal cases shall be had in accordance with the
3  provisions of Rule 38(a) of the Federal Rules of
4  Criminal Procedure.

Committee Note

Subdivision (¢). The amendment conforms subdivision
(c) to previous amendments to Fed. R. Crim P. 38. This
amendment strikes the reference to subdivision (a) of Fed. R.
Crim. P. 38 so that Fed. R. App. P. 8(c) refers instead to all of
Criminal Rule 38. When Rule¢ 8(c) was adopted Fed. R. Crim.
P. 38(a) included the procedures for obtaining a stay of
execution when the sentence in question was death,
imprisonment, a fine, or probation. Criminal Rule 38 was later
amended and now addresses those topics in separate
subdivisions. Subdivision 38(a) now addresses only stays of
death sentences. The proper cross reference is to all of
Criminal Rule 38. - ' ’
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FEDERAL RULES OF APPELLATE PROCEDURE s

Rule 10. The Record on Appeal

(a) Composition of the Record on Appeal.—~ The
record on appea! consists of the The original papers and
exhibits filed in the district court, the transcript of
proceedings, if any, and a certified copy of the docket
entries prepared by the clerk of the district court, shall
eonstitute-the-record-on-appeal-in-all easesr

() The Transcript of Proceedings; Duty of
Appellans 1o Order; Notice to Appellee if Partial Transcript
is Ordered.

(1) Within 10 days after filing the notice of
appeal or cotry of an order disposing of the last timely

whichever is later, the appellant shall must order from
the reporter a transcript of such parts of the proceedings
not already on file as the appellant deems necessary,

subject to local rules of the courts of appeals. The order
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17 shall must be in writing and within the same period a
18  copy shall must be filed with the clerk of the district
19  court. If funding is to come from the United States
20 under the Criminal Justice Act, the order shall must so
21  state. If no such parts of the proceedings are to be
22 ordered, within the same period the appellant shall must

23 file a certificate to that effect.

Committee Note

Subdivision (b)(1). The amendment conforms this rule
to amendments made in Rule 4(a)4) in 1993. The
amendments to Rule 4(a)(4) provide that certain postjndgment
motions have the effect of suspending a filed notice of appeal

-until the disposihon of the last of such motions. The purpose
of this amendment is to suspend the 10-day period for ordering
a transcript if a timely postjudgment motion is made and 2
notice of appeal is suspended under Rule 4(a)(4). The 10-day
period set forth in the first sentence of this rule begins to run
when the order disposing of the last of such postjudgment
motions outstanding is entered.
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~ FEDERAL RULES OF APPELLATE PROCEDURE 7
Rule 47. Rules by of g Courts of Appeals

(a) Local Rules,
(1)  Each court of appeals by-astion-of

O 0 N O W A W N
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acting by a majority of the-eirewit
its jud;es in regular active service
may, after giving appropriate public
notice and _opportunity _for
coinment, from-time-to-time make
and amend rules governing its
practice. A _geperally applicable
regarding practice before 2 court
must be in a Jocal rule rather than
an intemnal operating procedufe or
be set-inconsistent with -- but got
duplicative of -- Acts of Congress
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and these rules adopted under 28
U.S.C. § 2072 and must conform to
any_upiform numbering system

c! l ! Il I ’!o . l
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51 circuit rules unless the alleged violator has

52 : ! t . ] !- Il Iu ] all

53 | actual potice of the requirement.
Committee Note

Subdivision (a). This rule is amended to require that a
generally applicable direction regarding practice before a court
of appeals must be in & local rule rather than an internal
operating procedure or some other general directive. It is the
intent of this rule that a local rule may not bar any practice that
these rules explicitly or implicitly permit. Subdivision (b) allows
a court of appeals to regulate practice in an individual case by
entry of an order in the case. The amendment also reflects the
requirement that local rules be consistent not only with the
national rules but also with Acts of Congress. The amendment
also states that Jocal rules should not repeat national rules and
Acts of Congress.

The amendment also requires that the numbering of
local rules conform with any uniform numbering system that
may be prescribed by the Judicial Conference. Lack of uniform
numbering might create unnecessary traps for counsel and
litigants. A uniform numbering system would make it easier for
an increasingly national bar and for lmgants to Jocate a local
rule that applies to a particular procedural issue.

Paragraph (2) is new. Its aim is to protect against loss
of rights in the enforcement of local rules relating to matters of
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form. The proscription of paragraph (2) is narrowly drawn --
covering only violations that are not willful and only those
involving local rules directed to matters of form. It does not
limit the court’s power to impose substantive penalties upon a
party if it or its attorney stubbornly or repeatedly violates a
local rule, even one involving merely a matter of form. Nor
does it affect the court’s power to enforce local rules that
involve more than mere matters of form.

Subdivision (b). This rule provides flexibility to the
court in regulating practice in a particular case when there is no
controlling law. Specifically, it permits the court to regulate
practice in any manner consistent with Acts of Congress, with
rules adopted under 28 U.S.C. § 2072, and with the circuit’s
local rules.

The amendment to this rule disapproves imposing any
sanction or other disadvantage on a person for noncompliance
with such a directive, unless the alleged violator bas been
furnished in a particular case with actual notice of the
requirement. There should be no adverse consequence to a
party or attorney for violating special requirements relating to
practice before a particular court unless the party or attorney
has actual notice of those requirements.

O
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