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TABLE NO. 3—RESIDUAL FUNCTIONAL CAPACITY: MAXIMUM SUSTAINED WORK CAPABILITY LIMITED
TO MEDIUM WORK AS A RESULT OF SEVERE MEDICALLY DETERMINABLE IMPAIRMENT(S)—Continued

Rule Age Education Previous work experience Decision

203.31 .................. ......do ..................... High school graduate or
more—provides for direct
entry into skilled work.

Skilled or semiskilled—skills
not transferable.

Do.

204.00 Maximum sustained work capability
limited to heavy work (or very heavy work) as
a result of severe medically determinable
impairment(s). The residual functional capac-
ity to perform heavy work or very heavy
work includes the functional capability for
work at the lesser functional levels as well,
and represents substantial work capability
for jobs in the national economy at all skill
and physical demand levels. Individuals who
retain the functional capacity to perform
heavy work (or very heavy work) ordinarily
will not have a severe impairment or will be
able to do their past work—either of which
would have already provided a basis for a de-
cision of ‘‘not disabled’’. Environmental re-
strictions ordinarily would not significantly
affect the range of work existing in the
national economy for individuals with the
physical capability for heavy work (or very
heavy work). Thus an impairment which
does not preclude heavy work (or very heavy
work) would not ordinarily be the primary
reason for unemployment, and generally is
sufficient for a finding of not disabled, even
though age, education, and skill level of
prior work experience may be considered ad-
verse.

[45 FR 55584, Aug. 20, 1980, as amended at 56
FR 57944, Nov. 14, 1991]

Subpart Q—Determinations of
Disability

AUTHORITY: Secs. 205(a), 221, and 702(a)(5) of
the Social Security Act (42 U.S.C. 405(a), 421,
and 902(a)(5)).

SOURCE: 46 FR 29204, May 29, 1981, unless
otherwise noted.

GENERAL PROVISIONS

§ 404.1601 Purpose and scope.
This subpart describes the standards

of performance and administrative re-
quirements and procedures for States
making determinations of disability
for the Secretary under title II of the
Act. It also establishes the Secretary’s
responsibilities in carrying out the dis-
ability determination function.

(a) Sections 404.1601 through 404.1603
describe the purpose of the regulations

and the meaning of terms frequently
used in the regulations. They also
briefly set forth the responsibilities of
the Secretary and the States covered
in detail in other sections.

(b) Sections 404.1610 through 404.1618
describe the Secretary’s and the
State’s responsibilities in performing
the disability determination function.

(c) Sections 404.1620 through 404.1633
describe the administrative respon-
sibilities and requirements of the
States. The corresponding role of the
Secretary is also set out.

(d) Sections 404.1640 through 404.1650
describe the performance accuracy and
processing time standards for measur-
ing State agency performance.

(e) Sections 404.1660 through 404.1661
describe when and what kind of assist-
ance the Secretary will provide State
agencies to help them improve per-
formance.

(f) Sections 404.1670 through 404.1675
describe the level of performance below
which the Secretary will consider a
State agency to be substantially fail-
ing to make disability determinations
consistent with the regulations and
other written guidelines and the result-
ing action the Secretary will take.

(g) Sections 404.1680 through 404.1683
describe the rules for resolving dis-
putes concerning fiscal issues and pro-
viding hearings when we propose to
find that a State is in substantial fail-
ure.

(h) Sections 404.1690 through 404.1694
describe when and what action the Sec-
retary will take and what action the
State will be expected to take if the
Secretary assumes the disability deter-
mination function from a State agen-
cy.

§ 404.1602 Definitions.

For purposes of this subpart:
Act means the Social Security Act, as

amended.
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Class or classes of cases means the cat-
egories into which disability claims are
divided according to their characteris-
tics.

Determination of disability or disability
determination means one or more of the
following decisions:

(a) Whether or not a person is under
a disability;

(b) The date a person’s disability
began; or

(c) The date a person’s disability
ended.

Disability means disability or blindness
as defined in sections 216(i) and 223 of
the Act or as defined in title IV of the
Federal Mine Safety and Health Act of
1977, as amended.

Disability determination function
means making determinations as to
disability and carrying out related ad-
ministrative and other responsibilities.

Disability program means, as appro-
priate, the Federal programs for pro-
viding disability insurance benefits
under title II of the Act and disability
benefits under title IV of the Federal
Mine Safety and Health Act of 1977, as
amended.

Initial means the first level of disabil-
ity adjudication.

Other written guidelines means writ-
ten issuances such as Social Security
Rulings and memoranda by the Com-
missioner of Social Security, the
Deputy Commissioner for Programs, or
the Associate Commissioner for Dis-
ability and the procedures, guides, and
operating instructions in the Disability
Insurance sections of the Program Op-
erations Manual System, that are in-
structive, interpretive, clarifying, and/
or administrative and not designated
as advisory or discretionary. The pur-
pose of including the foregoing mate-
rial in the definition is to assure uni-
form national application of program
standards and service delivery to the
public.

Regulations means regulations in this
subpart issued under sections 205(a), 221
and 1102 of the Act, unless otherwise
indicated.

Secretary means the Secretary of the
Department of Health and Human
Services or the Secretary’s delegate.

State means any of the 50 States of
the United States, the Commonwealth
of Puerto Rico, the District of Colum-

bia, or Guam. It includes the State
agency.

State agency means that agency of a
State which has been designated by the
State to carry out the disability deter-
mination function.

We, us, and our refers to the Social
Security Administration (SSA) or the
Secretary, as appropriate.

[46 FR 29204, May 29, 1981, as amended at 56
FR 11018, Mar. 14, 1991]

§ 404.1603 Basic responsibilities for us
and the State.

(a) General. We will work with the
State to provide and maintain an effec-
tive system for processing claims of
those who apply for and who are receiv-
ing benefits under the disability pro-
gram. We will provide program stand-
ards, leadership, and oversight. We do
not intend to become involved in the
State’s ongoing management of the
program except as is necessary and in
accordance with these regulations. The
State will comply with our regulations
and other written guidelines.

(b) Our responsibilities. We will:
(1) Periodically review the regula-

tions and other written guidelines to
determine whether they insure effec-
tive and uniform administration of the
disability program. To the extent fea-
sible, we will consult with and take
into consideration the experience of
the States in issuing regulations and
guidelines necessary to insure effective
and uniform administration of the dis-
ability program;

(2) Provide training materials or in
some instances conduct or specify
training, see § 404.1622;

(3) Provide funds to the State agency
for the necessary cost of performing
the disability determination function,
see § 404.1626;

(4) Monitor and evaluate the perform-
ance of the State agency under the es-
tablished standards, see §§ 404.1644 and
404.1645; and

(5) Maintain liaison with the medical
profession nationally and with national
organizations and agencies whose in-
terests or activities may affect the dis-
ability program.

(c) Responsibilities of the State. The
State will:

(1) Provide management needed to
insure that the State agency carries

VerDate 08<MAY>96 18:07 May 09, 1996 Jkt 167063 PO 00000 Frm 00466 Fmt 8010 Sfmt 8010 C:\CFR\20V2.000 pfrm13



470

20 CFR Ch. III (4–1–96 Edition)§ 404.1610

out the disability determination func-
tion so that disability determinations
are made accurately and promptly;

(2) Provide an organizational struc-
ture, adequate facilities, qualified per-
sonnel, medical consultant services,
and a quality assurance function
(§§ 404.1620 through 404.1624);

(3) Furnish reports and records relat-
ing to the administration of the dis-
ability program (§ 404.1625);

(4) Submit budgets (§ 404.1626);
(5) Cooperate with audits (§ 404.1627);
(6) Insure that all applicants for and

recipients of disability benefits are
treated equally and courteously;

(7) Be responsible for property used
for disability program purposes
(§ 404.1628);

(8) Take part in the research and
demonstration projects (§ 404.1629);

(9) Coordinate with other agencies
(§ 404.1630);

(10) Safeguard the records created by
the State in performing the disability
determination function (§ 404.1631);

(11) Comply with other provisions of
the Federal law and regulations that
apply to the State in performing the
disability determination function;

(12) Comply with other written guide-
lines (§ 404.1633);

(13) Maintain liaison with the medi-
cal profession and organizations that
may facilitate performing the disabil-
ity determination function; and

(14) Assist us in other ways that we
determine may promote the objectives
of effective and uniform administra-
tion.

RESPONSIBILITIES FOR PERFORMING THE
DISABILITY DETERMINATION FUNCTION

§ 404.1610 How a State notifies us that
it wishes to perform the disability
determination function.

(a) Deemed notice. Any State that has
in effect as of June 1, 1981, an agree-
ment with us to make disability deter-
minations will be deemed to have given
us notice that it wishes to perform the
disability determination function, in
lieu of continuing the agreement in ef-
fect after June 1, 1981.

(b) Written notice. After June 1, 1981, a
State not making disability determina-
tions that wishes to perform the dis-
ability determination function under
these regulations must notify us in

writing. The notice must be from an of-
ficial authorized to act for the State
for this purpose. The State will provide
an opinion from the State’s Attorney
General verifying the authority of the
official who sent the notice to act for
the State.

§ 404.1611 How we notify a State
whether it may perform the disabil-
ity determination function.

(a) If a State notifies us in writing
that it wishes to perform the disability
determination function, we will notify
the State in writing whether or not it
may perform the function. The State
will begin performing the disability de-
termination function beginning with
the month we and the State agree
upon.

(b) If we have previously found that a
State agency has substantially failed
to make disability determinations in
accordance with the law or these regu-
lations and other written guidelines or
if the State has previously notified us
in writing that it does not wish to
make disability determinations, the
notice will advise the State whether
the State agency may again make the
disability determinations and, if so,
the date and the conditions under
which the State may again make them.

§ 404.1613 Disability determinations
the State makes.

(a) General rule. A State agency will
make determinations of disability with
respect to all persons in the State ex-
cept those individuals whose cases are
in a class specifically excluded by our
written guidelines. A determination of
disability made by the State is the de-
termination of the Secretary, except as
described in § 404.1503(d)(1).

(b) New classes of cases. Where any
new class or classes of cases arise re-
quiring determinations of disability,
we will determine the conditions under
which a State may choose not to make
the disability determinations. We will
provide the State with the necessary
funding to do the additional work.

(c) Temporary transfer of classes of
cases. We will make disability deter-
minations for classes of cases tempo-
rarily transferred to us by the State
agency if the State agency asks us to
do so and we agree. The State agency
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will make written arrangements with
us which will specify the period of time
and the class or classes of cases we will
do.

§ 404.1614 Responsibilities for obtain-
ing evidence to make disability de-
terminations.

(a) The State agency will secure from
the claimant, or other sources, any evi-
dence it needs to make a disability de-
termination.

(b) We will secure from the claimant
or other special arrangement sources,
any evidence we can obtain as ade-
quately and more readily than the
State agency. We will furnish the evi-
dence to the State agency for use in
making a disability determination.

(c) At our request, the State agency
will obtain and furnish medical or
other evidence and provide assistance
as may be necessary for us to carry out
our responsibilities—

(1) For making disability determina-
tions in those classes of cases described
in the written guidelines for which the
State agency does not make the deter-
mination; or

(2) Under international agreements
with respect to social security benefits
payable under section 233 of the Act.

§ 404.1615 Making disability deter-
minations.

(a) When making a disability deter-
mination, the State agency will apply
subpart P, part 404, of our regulations.

(b) The State agency will make dis-
ability determinations based only on
the medical and nonmedical evidence
in its files.

(c) Disability determinations will be
made by either:

(1) A State agency medical or psycho-
logical consultant and a State agency
disability examiner;

(2) A State agency disability exam-
iner alone when there is no medical
evidence to be evaluated (i.e., no medi-
cal evidence exists or we are unable,
despite making every reasonable effort,
to obtain any medical evidence that
may exist) and the individual fails or
refuses, without a good reason, to at-
tend a consultative examination (see
§ 404.1518); or

(3) A State agency disability hearing
officer.

See § 404.1616 for the definition of medi-
cal or psychological consultant and
§ 404.915 for the definition of disability
hearing officer. The State agency dis-
ability examiner and disability hearing
officer must be qualified to interpret
and evaluate medical reports and other
evidence relating to the claimant’s
physical or mental impairments and as
necessary to determine the capacities
of the claimant to perform substantial
gainful activity.

See § 404.1572 for what we mean by sub-
stantial gainful activity.

(d) An initial determination by the
State agency that an individual is not
disabled, in any case where there is evi-
dence which indicates the existence of
a mental impairment, will be made
only after every reasonable effort has
been made to ensure that a qualified
psychiatrist or psychologist has com-
pleted the medical portion of the case
review and any applicable residual
functional capacity assessment. (See
§ 404.1616 for the qualifications we con-
sider necessary for a psychologist to be
a psychological consultant and
§ 404.1617 for what we mean by ‘‘reason-
able effort’’.) If the services of qualified
psychiatrists or psychologists cannot
be obtained because of impediments at
the State level, the Secretary may con-
tract directly for the services. In a case
where there is evidence of mental and
nonmental impairments and a qualified
psychologist serves as a psychological
consultant, the psychologist will evalu-
ate only the mental impairment, and a
physician will evaluate the nonmental
impairment. The overall determination
of impairment severity in combined
mental and nonmental impairment
cases will be made by a medical con-
sultant and not a psychological con-
sultant unless the mental impairment
alone would justify a finding of disabil-
ity.

(e) The State agency will certify each
determination of disability to us on
forms we provide.

(f) The State agency will furnish us
with all the evidence it considered in
making its determination.

(g) The State agency will not be re-
sponsible for defending in court any de-
termination made, or any procedure for
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making determinations, under these
regulations.

[52 FR 33926, Sept. 9, 1987, as amended at 56
FR 11018, Mar. 14, 1991; 61 FR 11135, Mar. 19,
1996]

EFFECTIVE DATE NOTE: At 61 FR 11135, Mar.
19, 1996, § 404.1615 was amended by removing
the ‘‘or’’ at the end of paragraph (c)(1), by
adding a semicolon after paragraph (c)(1), by
redesignating paragraph (c)(2) as paragraph
(c)(3), and by adding a new paragraph (c)(2),
effective April 18, 1996.

§ 404.1616 Medical or psychological
consultant.

A medical consultant must be a phy-
sician. A psychological consultant used
in cases where there is evidence of a
mental impairment must be a qualified
psychologist. For disability program
purposes a psychologist will not be
considered qualified unless he or she:

(a) Is licensed or certified as a psy-
chologist at the independent practice
level of psychology by the State in
which he or she practices; and

(b) (1) Possesses a doctorate degree in
psychology from a program in clinical
psychology of an educational institu-
tion accredited by an organization rec-
ognized by the Council on Post-Second-
ary Accreditation; or

(2) Is listed in a national register of
health service providers in psychology
which the Secretary of Health and
Human Services deems appropriate;
and

(c) Possesses 2 years of supervised
clinical experience as a psychologist in
health service, at least 1 year of which
is post masters degree.

[52 FR 33927, Sept. 9, 1987]

§ 404.1617 Reasonable efforts to obtain
review by a qualified psychiatrist
or psychologist.

(a) The State agency must determine
if additional qualified psychiatrists
and psychologists are needed to make
the necessary reviews (see § 404.1615(d)).
Where it does not have sufficient re-
sources to make the necessary reviews,
the State agency must attempt to ob-
tain the resources needed. If the State
agency is unable to obtain additional
psychiatrists and psychologists be-
cause of low salary rates or fee sched-
ules it should attempt to raise the
State agency’s levels of compensation

to meet the prevailing rates for psychi-
atrists’ and psychologists’ services. If
these efforts are unsuccessful, the
State agency will seek assistance from
us. We will assist the State agency as
necessary. We will also monitor the
State agency’s efforts and where the
State agency is unable to obtain the
necessary services, we will make every
reasonable effort to provide the serv-
ices using Federal resources.

(b) Federal resources may include the
use of Federal contracts for the serv-
ices of qualified psychiatrists and psy-
chologists to review mental impair-
ment cases. Where Federal resources
are required to perform these reviews,
which are a basic State agency respon-
sibility, and where appropriate, the
State agency’s budget will be reduced
accordingly.

(c) Where every reasonable effort is
made to obtain the services of a quali-
fied psychiatrist or psychologist to re-
view a mental impairment case, but
the professional services are not ob-
tained, a physician who is not a psy-
chiatrist will review the mental im-
pairment case. For these purposes,
every reasonable effort to ensure that a
qualified psychiatrist or psychologist
review mental impairment cases will
be considered to have been made only
after efforts by both State and Federal
agencies as set forth in paragraphs (a)
and (b) of this section are made.

[52 FR 33927, Sept. 9, 1987]

§ 404.1618 Notifying claimants of the
disability determination.

The State agency will prepare denial
notices in accordance with subpart J of
this part whenever it makes a disabil-
ity determination which is wholly or
partly unfavorable to the claimant.

ADMINISTRATIVE RESPONSIBILITIES AND
REQUIREMENTS

§ 404.1620 General administrative re-
quirements.

(a) The State will provide the organi-
zational structure, qualified personnel,
medical consultant services, and a
quality assurance function sufficient to
ensure that disability determinations
are made accurately and promptly. We
may impose specific administrative re-
quirements in these areas and in those
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under ‘‘Administrative Responsibilities
and Requirements’’ in order to estab-
lish uniform, national administrative
practices or to correct the areas of de-
ficiencies which may later cause the
State to be substantially failing to
comply with our regulations or other
written guidelines. We will notify the
State, in writing, of the administrative
requirements being imposed and of any
administrative deficiencies it is re-
quired to correct. We will allow the
State 90 days from the date of this no-
tice to make appropriate corrections.
Once corrected, we will monitor the
State’s administrative practices for 180
days. If the State does not meet the re-
quirements or correct all of the defi-
ciencies, or, if some of the deficiencies
recur, we may initiate procedures to
determine if the State is substantially
failing to follow our regulations or
other written guidelines.

(b) The State is responsible for mak-
ing accurate and prompt disability de-
terminations.

[46 FR 29204, May 29, 1981, as amended at 56
FR 11018, Mar. 14, 1991]

§ 404.1621 Personnel.
(a) Equal employment opportunity. The

State will comply with all applicable
Federal statutes, executive orders and
regulations concerned with equal em-
ployment opportunities.

(b) Selection, tenure, and compensation.
The State agency will, except as may
be inconsistent with paragraph (a) of
this section, adhere to applicable State
approved personnel standards in the se-
lection, tenure, and compensation of
any individual employed in the disabil-
ity program.

(c) Travel. The State will make per-
sonnel available to attend meetings or
workshops as may be sponsored or ap-
proved by us for furthering the pur-
poses of the disability program.

(d) Restrictions. Subject to appro-
priate Federal funding, the State will,
to the best of its ability, facilitate the
processing of disability claims by
avoiding personnel freezes, restrictions
against overtime work, or curtailment
of facilities or activities.

§ 404.1622 Training.
The State will insure that all em-

ployees have an acceptable level of

competence. We will provide training
and other instructional materials to fa-
cilitate basic and advanced technical
proficiency of disability staff in order
to insure uniformity and effectiveness
in the administration of the disability
program. We will conduct or specify
training, as appropriate, but only if:

(a) A State agency’s performance ap-
proaches unacceptable levels; or

(b) The material required for the
training is complex or the capacity of
the State to deliver the training is in
doubt and uniformity of the training is
essential.

§ 404.1623 Facilities.
(a) Space, equipment, supplies, and

other services. Subject to appropriate
Federal funding, the State will provide
adequate space, equipment, supplies,
and other services to facilitate making
accurate and prompt disability deter-
minations.

(b) Location of facilities. Subject to ap-
propriate Federal funding, the State
will determine the location where the
disability determination function is to
be performed so that disability deter-
minations are made accurately and
promptly.

(c) Access. The State will permit us
access to the premises where the dis-
ability determination function is per-
formed and also where it is managed
for the purposes of inspecting and ob-
taining information about the work
and activities required by our regula-
tions and assuring compliance with
pertinent Federal statutes and regula-
tions. Access includes personal onsite
visits and other means, such as tele-
communications, of contacting the
State agency to obtain information
about its functions. We will contact
the State agency and give reasonable
prior notice of the times and purposes
of any visits.

[46 FR 29204, May 29, 1981, as amended at 56
FR 11019, Mar. 14, 1991]

§ 404.1624 Medical and other pur-
chased services.

The State will determine the rates of
payment to be used for purchasing
medical or other services necessary to
make determinations of disability. The
rates may not exceed the highest rate
paid by Federal or other agencies in
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1 The circular is available from the Office
of Administration, Publications Unit, Rm.
G–236, New Executive Office Bldg., Washing-
ton, DC 20503.

the State for the same or similar type
of service. The State will maintain
documentation to support the rates of
payment it uses.

§ 404.1625 Records and reports.
(a) The State will establish and

maintain the records and furnish the
schedules, financial, cost, and other re-
ports relating to the administration of
the disability programs as we may re-
quire.

(b) The State will permit us and the
Comptroller General of the United
States (including duly authorized rep-
resentatives) access to and the right to
examine records relating to the work
which the State performs under these
regulations. These records will be re-
tained by the State for the periods of
time specified for retention of records
in the Federal Procurement Regula-
tions (41 CFR parts 1–20).

§ 404.1626 Fiscal.
(a) We will give the State funds, in

advance or by way of reimbursement,
for necessary costs in making disabil-
ity determinations under these regula-
tions. Necessary costs are direct as
well as indirect costs as defined in 41
CFR part 1–15, subpart 1–15.7 of the
Federal Procurement Regulations
System for costs incurred before April
1, 1984; and 48 CFR part 31, subpart 31.6
of the Federal Acquisition Regulations
System and Federal Management Cir-
cular A–74–4 1 as amended or superseded
for costs incurred after March 31, 1984.

(b) The State will submit estimates
of anticipated costs in the form of a
budget at the time and in the manner
we require.

(c) We will notify the State of the
amount which will be made available
to it as well as what anticipated costs
are being approved.

(d) The State may not incur or make
expenditures for items of cost not ap-
proved by us or in excess of the amount
we make available to the State.

(e) After the close of a period for
which funds have been made available
to the State, the State will submit a

report of its expenditures. Based on an
audit arranged by the State under Pub.
L. 98–502, the Single Audit Act of 1984,
or by the Inspector General of the De-
partment of Health and Human Serv-
ices or based on an audit or review by
the Social Security Administration
(see § 404.1627), we will determine
whether the expenditures were consist-
ent with cost principles described in 41
CFR part 1–15, subpart 1–15.7 for costs
incurred before April 1, 1984; and 48
CFR part 31, subpart 31.6 and Federal
Management Circular A–741–4 for costs
incurred after March 31, 1984: and in
other applicable written guidelines in
effect at the time the expenditures
were made or incurred.

(f) Any monies paid to the State
which are used for purposes not within
the scope of these regulations will be
paid back to the Treasury of the Unit-
ed States.

[46 FR 29204, May 29, 1981, as amended at 56
FR 11019, Mar. 14, 1991]

§ 404.1627 Audits.
(a) Audits performed by the State—(1)

Generally. Audits of accounts and
records pertaining to the administra-
tion of the disability program under
the Act, will be performed by the
States in accordance with the Single
Audit Act of 1984 (Pub. L. 98–502) which
establishes audit requirements for
States receiving Federal assistance. If
the audit performed by the State meets
our program requirements, we will ac-
cept the findings and recommendations
of the audit. The State will make every
effort to act upon and resolve any
items questioned in the audit.

(2) Questioned items. Items questioned
as a result of an audit under the Single
Audit Act of 1984 of a cross-cutting na-
ture will be resolved by the Depart-
ment of Health and Human Services,
Office of Grant and Contract Financial
Management. A cross-cutting issue is
one that involves more than one Fed-
eral awarding agency. Questioned
items affecting only the disability pro-
gram will be resolved by SSA in accord
with paragraph (b)(2) of this section,

(3) State appeal of audit determinations.
The Office of Grant and Contract Fi-
nancial Management will notify the
State of its determination on ques-
tioned cross-cutting items. If the State
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disagrees with that determination, it
may appeal in writing within 60 days of
receiving the determination. State ap-
peals of a cross-cutting issue as a re-
sult of an audit under the Single Audit
Act of 1984 will be made to the Depart-
ment of Health and Human Services’
Departmental Appeals Board. The rules
for hearings and appeals are provided
in 45 CFR part 16.

(b) Audits performed by the Secretary—
(1) Generally. If the State does not per-
form an audit under the Single Audit
Act of 1984 or the audit performed is
not satisfactory for disability program
purposes, the books of account and
records in the State pertaining to the
administrations of the disability pro-
grams under the Act will be audited by
the Department of Health and Human
Services’ Inspector General or audited
or reviewed by SSA as appropriate.
These audits or reviews will be con-
ducted to determine whether the ex-
penditures were made for the intended
purposes and in amounts necessary for
the proper and efficient administration
of the disability programs. Audits or
reviews will also be made to inspect
the work and activities required by the
regulations to ensure compliance with
pertinent Federal statutes and regula-
tions. The State will make every effort
to act upon and resolve any items ques-
tioned in an audit or review.

(2) Questioned items. Expenditures of
State agencies will be audited or re-
viewed, as appropriate, on the basis of
cost principles and written guidelines
in effect at the time the expenditures
were made or incurred. Both the State
and the State agency will be informed
and given a full explanation of any
items questioned. They will be given
reasonable time to explain items ques-
tioned. Any explanation furnished by
the State or State agency will be given
full consideration before a final deter-
mination is made on the audit or re-
view report.

(3) State appeal of audit determinations.
The appropriate Social Security Ad-
ministration Regional Commissioner
will notify the State of his or her de-
termination on the audit or review re-
port. If the State disagrees with that
determination, the State may request
reconsideration in writing within 60
days of the date of the Regional Com-

missioner’s notice of the determina-
tion. The written request may be made,
through the Associate Commissioner,
Office of Disability, to the Commis-
sioner of Social Security, room 900,
Altmeyer Building, 6401 Security Bou-
levard, Baltimore, Maryland 21235. The
Commissioner will make a determina-
tion and notify the State of the deci-
sion in writing no later than 90 days
from the date the Social Security Ad-
ministration receives the State’s ap-
peal and all supporting documents. The
decision by the Commissioner on other
than monetary disallowances will be
final and binding upon the State. The
decision by the Commissioner on mon-
etary disallowances will be final and
binding upon the State unless the
State appeals the decision in writing to
the Department of Health and Human
Services, Departmental Appeals Board
within 30 days after receiving the Com-
missioner’s decision. See § 404.1683.

[56 FR 11019, Mar. 14, 1991]

§ 404.1628 Property.

The State will have title to equip-
ment purchased for disability program
purposes. The State will be responsible
for maintaining all property it acquires
or which we furnish to it for perform-
ing the disability determination func-
tion. The State will identify the equip-
ment by labeling and by inventory and
will credit the SSA account with the
fair market value of disposed property.

In the event we assume the disability
determination function from a State,
ownership of all property and equip-
ment acquired with SSA funds will be
transferred to us effective on the date
the State is notified that we are as-
suming the disability determination
function or we are notified that the
State is terminating the relationship.

§ 404.1629 Participation in research
and demonstration projects.

We will invite State participation in
federally funded research and dem-
onstration projects to assess the effec-
tiveness of the disability program and
to ascertain the effect of program pol-
icy changes. Where we determine that
State participation is necessary for the
project to be complete, for example, to
provide national uniformity in a
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claims process, State participation is
mandatory.

§ 404.1630 Coordination with other
agencies.

(a) The State will establish coopera-
tive working relationships with other
agencies concerned with serving the
disabled and, insofar as practicable, use
their services, facilities, and records
to:

(1) Assist the State in developing evi-
dence and making determinations of
disability; and

(2) Insure that referral of disabled or
blind persons for rehabilitation serv-
ices will be carried out effectively.

(b) The State may pay these agencies
for the services, facilities, or records
they provide. The State will include
these costs in its estimates of antici-
pated costs and reports of actual ex-
penditures.

§ 404.1631 Confidentiality of informa-
tion and records.

The State will comply with the con-
fidentiality of information, including
the security of systems, and records re-
quirements described in 20 CFR part
401 and pertinent written guidelines
(see § 404.1633).

§ 404.1632 Other Federal laws and reg-
ulations.

The State will comply with the pro-
visions of other Federal laws and regu-
lations that directly affect its respon-
sibilities in carrying out the disability
determination function; for example,
Treasury Department regulations on
letters of credit (31 CFR part 205).

§ 404.1633 Policies and operating in-
structions.

(a) We will provide the State agency
with written guidelines necessary for it
to carry out its responsibilities in per-
forming the disability determination
function.

(b) The State agency making deter-
minations of disability will comply
with our written guidelines that are
not designated as advisory or discre-
tionary. (See § 404.1602 for what we
mean by written guidelines.)

(c) A representative group of State
agencies will be given an opportunity
to participate in formulating disability

program policies that have an affect on
their role in carrying out the disability
determination function. State agencies
will also be given an opportunity to
comment before changes are made in
written guidelines unless delay in issu-
ing a change may impair service to the
public.

[46 FR 29204, May 29, 1981, as amended at 56
FR 11020, Mar. 14, 1991]

PERFORMANCE STANDARDS

§ 404.1640 General.

The following sections provide the
procedures and guidelines we use to de-
termine whether the State agency is
substantially complying with our regu-
lations and other written guidelines,
including meeting established national
performance standards. We use per-
formance standards to help assure ef-
fective and uniform administration of
our disability programs and to measure
whether the performance of the disabil-
ity determination function by each
State agency is acceptable. Also, the
standards are designed to improve
overall State agency performance in
the disability determination process
and to ensure that benefits are made
available to all eligible persons in an
accurate and efficient manner. We
measure the performance of a State
agency in two areas—processing time
and quality of documentation and deci-
sions on claims. State agency compli-
ance is also judged by State agency ad-
herence to other program require-
ments.

[56 FR 11020, Mar. 14, 1991]

§ 404.1641 Standards of performance.

(a) General. The performance stand-
ards include both a target level of per-
formance and a threshold level of per-
formance for the State agency. The
target level represents a level of per-
formance that we and the States will
work to attain in the future. The
threshold level is the minimum accept-
able level of performance. Performance
below the threshold level will be the
basis for the Secretary’s taking from
the State agency partial or complete
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responsibility for performing the dis-
ability determination function. Inter-
mediate State agency goals are de-
signed to help each State agency move
from its current performance levels to
the target levels.

(b) The target level. The target level is
the optimum level of performance.
There are three targets—one for com-
bined title II and title XVI initial per-
formance accuracy, one for title II ini-
tial processing time, and one for title
XVI initial processing time.

(c) The threshold level. The threshold
level is the minimum acceptable level
of performance. There are three thresh-
olds—one for combined title II and
title XVI initial performance accuracy,
one for title II initial processing time,
and one for title XVI initial processing
time.

(d) Intermediate goals. Intermediate
goals are levels of performance be-
tween the threshold levels and the tar-
get levels established by our appro-
priate Regional Commissioner after ne-
gotiation with each State agency. The
intermediate goals are designed to help
the State agencies reach the target lev-
els. Failure to meet these goals is not
a cause for considering the State agen-
cy to be substantially failing to comply
with the performance standards. How-
ever, failure to meet the intermediate
goals may result in consultation and
an offer of optional performance
support depending on the availability
of our resources.

[46 FR 29204, May 29, 1981, as amended at 56
FR 11020, Mar. 14, 1991]

§ 404.1642 Processing time standards.

(a) General. Title II processing time
refers to the average number of days,
including Saturdays, Sundays, and
holidays, it takes a State agency to
process an initial disability claim from
the day the case folder is received in
the State agency until the day it is re-
leased to us by the State agency. Title
XVI processing time refers to the aver-
age number of days, including Satur-
days, Sundays, and holidays, from the
day of receipt of the initial disability
claim in the State agency until sys-
tems input of a presumptive disability
decision or the day the case folder is

released to us by the State agency,
whichever is earlier.

(b) Target levels. The processing time
target levels are:

(1) 37 days for title II initial claims.
(2) 43 days for title XVI initial

claims.
(c) Threshold levels. The processing

time threshold levels are:
(1) 49.5 days for title II initial claims.
(2) 57.9 days for title XVI initial

claims.

[46 FR 29204, May 29, 1981, as amended at 56
FR 11020, Mar. 14, 1991]

§ 404.1643 Performance accuracy
standard.

(a) General. Performance accuracy re-
fers to the percentage of cases that do
not have to be returned to State agen-
cies for further development or correc-
tion of decisions based on evidence in
the files and as such represents the re-
liability of State agency adjudication.
The definition of performance accuracy
includes the measurement of factors
that have a potential for affecting a de-
cision, as well as the correctness of the
decision. For example, if a particular
item of medical evidence should have
been in the file but was not included,
even though its inclusion does not
change the result in the case, that is a
performance error. Performance accu-
racy, therefore, is a higher standard
than decisional accuracy. As a result,
the percentage of correct decisions is
significantly higher than what is re-
flected in the error rate established by
SSA’s quality assurance system.

(b) Target level. The State agency ini-
tial performance accuracy target level
for combined title II and title XVI
cases is 97 percent with a correspond-
ing decision accuracy rate of 99 per-
cent.

(c) Intermediate Goals. These goals
will be established annually by SSA’s
regional commissioner after negotia-
tion with the State and should be used
as stepping stones to progress towards
our targeted level of performance.

(d) Threshold levels. The State agency
initial performance accuracy threshold
level for combined title II and title
XVI cases is 90.6 percent.
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§ 404.1644 How and when we deter-
mine whether the processing time
standards are met.

(a) How we determine processing times.
For all initial title II cases, we cal-
culate the mean number of days, in-
cluding Saturdays, Sundays and holi-
days, from the day the case folder is re-
ceived in the State agency until the
day it is released to us by the State
agency. For initial title XVI cases, we
calculate the mean number of days, in-
cluding Saturdays, Sundays, and holi-
days, from the day the case folder is re-
ceived in the State agency until the
day there is a systems input of a pre-
sumptive disability decision or the day
the case folder is released to us by the
State agency, whichever is earlier.

(b) Frequency of review. Title II proc-
essing times and title XVI processing
times are monitored separately on a
quarterly basis. The determination as
to whether or not the processing time
thresholds have been met is made at
the end of each quarter each year.
Quarterly State-by-State mean proc-
essing times are compared with the
threshold levels for both title II and
title XVI.

[46 FR 29204, May 29, 1981, as amended at 56
FR 11020, Mar. 14, 1991]

§ 404.1645 How and when we deter-
mine whether the performance ac-
curacy standard is met.

(a) How we determine performance ac-
curacy. We determine a State agency’s
performance accuracy rate on the basis
of decision and documentation errors
identified in our review of the sample
cases.

(b) Frequency of review. Title II and
title XVI initial performance accuracy
are monitored together on a quarterly
basis. The determinations as to wheth-
er the performance accuracy threshold
has been met is made at the end of
each quarter each year. Quarterly
State-by-State combined initial per-
formance accuracy rates are compared
to the established threshold level.

§ 404.1650 Action we will take if a
State agency does not meet the
standards.

If a State agency does not meet two
of the three established threshold lev-
els (one of which must be performance

accuracy) for two or more consecutive
calendar quarters, we will notify the
State agency in writing that it is not
meeting the standards. Following our
notification, we will provide the State
agency appropriate performance sup-
port described in §§ 404.1660, 404.1661 and
404.1662 for a period of up to 12 months.

[56 FR 11020, Mar. 14, 1991]

PERFORMANCE MONITORING AND
SUPPORT

§ 404.1660 How we will monitor.
We will regularly analyze State agen-

cy combined title II and title XVI ini-
tial performance accuracy rate, title II
initial processing time, and title XVI
initial processing time. Within budg-
eted resources, we will also routinely
conduct fiscal and administrative man-
agement reviews and special onsite re-
views. A fiscal and administrative
management review is a fact-finding
mission to review particular aspects of
State agency operations. During these
reviews we will also review the quality
assurance function. This regular mon-
itoring and review program will allow
us to determine the progress each
State is making and the type and ex-
tent of performance support we will
provide to help the State progress to-
ward threshold, intermediate, and/or
target levels.

[56 FR 11020, Mar. 14, 1991]

§ 404.1661 When we will provide per-
formance support.

(a) Optional support. We may offer, or
a State may request, performance sup-
port at any time that the regular mon-
itoring and review process reveals that
support could enhance performance.
The State does not have to be below
the initial performance accuracy rate
of 90.6 percent to receive performance
support. Support will be offered, or
granted upon request, based on avail-
able resources.

(b) Mandatory support. (1) We will
provide a State agency with mandatory
performance support if regular mon-
itoring and review reveal that two of
three threshold levels (one of which
must be performance accuracy) are not
met for two consecutive calendar quar-
ters.
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(2) We may also decide to provide a
State agency with mandatory perform-
ance support if regular monitoring and
review reveal that any one of the three
threshold levels is not met for two con-
secutive calendar quarters. Support
will be provided based on available re-
sources.

(3) The threshold levels are:
(i) Combined title II and title XVI

initial performance accuracy rate—90.6
percent,

(ii) Title II initial processing time—
49.5 days, and

(iii) Title XVI initial processing
time—57.9 days.

[56 FR 11020, Mar. 14, 1991]

§ 404.1662 What support we will pro-
vide.

Performance support may include,
but is not limited to, any or all of the
following:

(a) An onsite review of cases proc-
essed by the State agency emphasizing
adherence to written guidelines.

(b) A request that necessary adminis-
trative measures be implemented (e.g.,
filling staffing vacancies, using over-
time, assisting with training activities,
etc.).

(c) Provisions for Federal personnel
to perform onsite reviews, conduct
training, or perform other functions
needed to improve performance.

(d) Provisions for fiscal aid to allow
for overtime, temporary hiring of
additional staff, etc., above the author-
ized budget.

[56 FR 11020, Mar. 14, 1991]

SUBSTANTIAL FAILURE

§ 404.1670 General.
After a State agency falls below two

of three established threshold levels,
one being performance accuracy, for
two consecutive quarters, and after the
mandatory performance support pe-
riod, we will give the State agency a 3-
month adjustment period. During this
3-month period we will not require the
State agency to meet the threshold
levels. Following the adjustment pe-
riod, if the State agency again falls
below two of three threshold levels, one
being performance accuracy, in two
consecutive quarters during the next 12
months, we will notify the State that

we propose to find that the State agen-
cy has substantially failed to comply
with our standards and advise it that it
may request a hearing on that issue.
After giving the State notice and an
opportunity for a hearing, if it is found
that a State agency has substantially
failed to make disability determina-
tions consistent with the Act, our regu-
lations or other written guidelines, we
will assume partial or complete respon-
sibility for performing the disability
determination function after we have
complied with §§ 404.1690 and 404.1692.

[56 FR 11021, Mar. 14, 1991]

§ 404.1671 Good cause for not follow-
ing the Act, our regulations, or
other written guidelines.

If a State has good cause for not fol-
lowing the Act, our regulations, or
other written guidelines, we will not
find that the State agency has substan-
tially failed to meet our standards. We
will determine if good cause exists.
Some of the factors relevant to good
cause are:

(a) Disasters such as fire, flood, or
civil disorder, that—

(1) Require the diversion of signifi-
cant personnel normally assigned to
the disability determination function,
or

(2) Destroyed or delayed access to
significant records needed to make ac-
curate disability determinations;

(b) Strikes of State agency staff or
other government or private personnel
necessary to the performance of the
disability determination function;

(c) Sudden and unanticipated work-
load changes which result from
changes in Federal law, regulations, or
written guidelines, systems modifica-
tion or systems malfunctions, or rapid,
unpredictable caseload growth for a 6-
month period or longer.

[56 FR 11021, Mar. 14, 1991]

§ 404.1675 Finding of substantial fail-
ure.

A finding of substantial failure with
respect to a State may not be made un-
less and until the State is afforded an
opportunity for a hearing.
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HEARINGS AND APPEALS

§ 404.1680 Notice of right to hearing on
proposed finding of substantial fail-
ure.

If, following the mandatory perform-
ance support period and the 3-month
adjustment period, a State agency
again falls below two of three threshold
levels (one being performance accu-
racy) in two consecutive quarters in
the succeeding 12 months, we will no-
tify the State in writing that we will
find that the State agency has substan-
tially failed to meet our standards un-
less the State submits a written re-
quest for a hearing with the Depart-
ment of Health and Human Services’
Departmental Appeals Board within 30
days after receiving the notice. The no-
tice will identify the threshold levels
that were not met by the State agency,
the period during which the thresholds
were not met and the accuracy and
processing time levels attained by the
State agency during this period. If a
hearing is not requested, the State
agency will be found to have substan-
tially failed to meet our standards, and
we will implement our plans to assume
the disability determination function.

[56 FR 11021, Mar. 14, 1991]

§ 404.1681 Disputes on matters other
than substantial failure.

Disputes concerning monetary dis-
allowances will be resolved in proceed-
ings before the Department of Health
and Human Services’ Departmental
Appeals Board if the issue cannot be re-
solved between us and the State. Dis-
putes other than monetary disallow-
ances will be resolved through an ap-
peal to the Commissioner of Social Se-
curity, who will make the final deci-
sion. (See § 404.1627.)

[56 FR 11021, Mar. 14, 1991]

§ 404.1682 Who conducts the hearings.
If a hearing is required, it will be

conducted by the Health and Human
Services Departmental Grant Appeals
Board (the Board).

§ 404.1683 Hearings and appeals proc-
ess.

The rules for hearings and appeals
before the Board are provided in 45

CFR part 16. A notice under § 404.1680 of
this subpart will be considered a ‘‘final
written decision’’ for purposes of Board
review.

ASSUMPTION OF DISABILITY
DETERMINATION FUNCTION

§ 404.1690 Assumption when we make
a finding of substantial failure.

(a) Notice to State. When we find that
substantial failure exists, we will no-
tify the State in writing that we will
assume responsibility for performing
the disability determination function
from the State agency, whether the as-
sumption will be partial or complete,
and the date on which the assumption
will be effective.

(b) Effective date of assumption. The
date of any partial or complete as-
sumption of the disability determina-
tion function from a State agency may
not be earlier than 180 days after our
finding of substantial failure, and not
before compliance with the require-
ments of § 404.1692.

§ 404.1691 Assumption when State no
longer wishes to perform the dis-
ability determination function.

(a) Notice to the Secretary. If a State
no longer wishes to perform the dis-
ability determination function, it will
notify us in writing. The notice must
be from an official authorized to act for
the State for this purpose. The State
will provide an opinion from the
State’s Attorney General verifying the
authority of the official who gave the
notice.

(b) Effective date of assumption. The
State agency will continue to perform
whatever activities of the disability de-
termination function it is performing
at the time the notice referred to in
paragraph (a) of this section is given
for not less than 180 days or, if later,
until we have complied with the re-
quirements of § 404.1692. For example, if
the State is not making disability de-
terminations (because we previously
assumed responsibility for making
them) but is performing other activi-
ties related to the disability deter-
mination function at the time it gives
notice, the State will continue to do
these activities until the requirements
of this paragraph are met. Thereafter,
we will assume complete responsibility
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for performing the disability deter-
mination function.

§ 404.1692 Protection of State employ-
ees.

(a) Hiring preference. We will develop
and initiate procedures to implement a
plan to partially or completely assume
the disability determination function
from the State agency under § 404.1690
or § 404.1691, as appropriate. Except for
the State agency’s administrator, dep-
uty administrator, or assistant admin-
istrator (or his equivalent), we will
give employees of the State agency
who are capable of performing duties in
the disability determination function
preference over any other persons in
filling positions with us for which they
are qualified. We may also give a pref-
erence in hiring to the State agency’s
administrator, deputy administrator,
or assistant administrator (or his
equivalent). We will establish a system
for determining the hiring priority
among the affected State agency em-
ployees in those instances where we are
not hiring all of them.

(b) Determination by Secretary of
Labor. We will not assume responsibil-
ity for performing the disability deter-
mination function from a State until
the Secretary of Labor determines that
the State has made fair and equitable
arrangements under applicable Fed-
eral, State and local law to protect the
interests of employees who will be dis-
placed from their employment because
of the assumption and who we will not
hire.

§ 404.1693 Limitation on State expendi-
tures after notice.

The State agency may not, after it
receives the notice referred to in
§ 404.1690, or gives the notice referred to
in § 404.1691, make any new commit-
ments to spend funds allocated to it for
performing the disability determina-
tion function without the approval of
the appropriate SSA regional commis-
sioner. The State will make every ef-
fort to close out as soon as possible all
existing commitments that relate to
performing the disability determina-
tion function.

§ 404.1694 Final accounting by the
State.

The State will submit its final claims
to us as soon as possible, but in no
event later than 1 year from the effec-
tive date of our assumption of the dis-
ability determination function unless
we grant an extension of time. When
the final claim(s) is submitted, a final
accounting will be made by the State
of any funds paid to the State under
§ 404.1626 which have not been spent or
committed prior to the effective date
of our assumption of the disability de-
termination function. Disputes con-
cerning final accounting issues which
cannot be resolved between the State
and us will be resolved in proceedings
before the Grant Appeals Board as de-
scribed in 45 CFR part 16.

Subpart R—Representation of
Parties

AUTHORITY: Secs. 205(a), 206, and 702(a)(5) of
the Social Security Act (42 U.S.C. 405(a), 406,
and 902(a)(5)).

SOURCE: 45 FR 52090, Aug. 5, 1980, unless
otherwise noted.

§ 404.1700 Introduction.
You may appoint someone to rep-

resent you in any of your dealings with
us. This subpart explains, among other
things—

(a) Who may be your representative
and what his or her qualifications must
be;

(b) How you appoint a representative;
(c) The payment of fees to a rep-

resentative;
(d) Our rules that representatives

must follow; and
(e) What happens to a representative

who breaks the rules.

§ 404.1703 Definitions.
As used in this subpart—
Past-due benefits means the total

amount of benefits payable under title
II of the Act to all beneficiaries that
has accumulated because of a favorable
administrative or judicial determina-
tion or decision, up to but not includ-
ing the month the determination or de-
cision is made.

Representative means an attorney who
meets all of the requirements of
§ 404.1705(a), or a person other than an
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