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§ 90.1102 Definitions.
The definitions of subpart A of this

part apply to this subpart.

§ 90.1103 Emission warranty, warranty
period.

(a) Warranties imposed by this sub-
part shall be for the first two years of
engine use from the date of sale to the
ultimate purchaser.

(b) The manufacturer of each new
nonroad engine must warrant to the ul-
timate purchaser and each subsequent
purchaser that the engine is designed,
built, and equipped so as to conform at
the time of sale with applicable regula-
tions under section 213 of the Act, and
the engine is free from defects in mate-
rials and workmanship which cause
such engine to fail to conform with ap-
plicable regulations for its warranty
period.

(c) In the case of a nonroad engine
part, the manufacturer or rebuilder of
the part may certify according to
§ 85.2112 of this chapter that use of the
part will not result in a failure of the
engine to comply with emission stand-
ards promulgated in this part.

(d) For the purposes of this section,
the owner of any nonroad engine war-
ranted under this part is responsible
for the proper maintenance of the en-
gine as stated in the manufacturer’s
written instructions. Proper mainte-
nance generally includes replacement
and service, at the owner’s expense at a
service establishment or facility of the
owner’s choosing, such items as spark
plugs, points, condensers, and any
other part, item, or device related to
emission control (but not designed for
emission control) under the terms of
the last sentence of section 207(a)(3) of
the Act, unless such part, item, or de-
vice is covered by any warranty not
mandated by this Act.

§ 90.1104 Furnishing of maintenance
instructions to ultimate purchaser.

(a) The manufacturer must furnish or
cause to be furnished to the ultimate
purchaser of each new nonroad engine
written instructions for the mainte-
nance needed to assure proper func-
tioning of the emission control system.

(b) The manufacturer must provide in
boldface type on the first page of the
written maintenance instructions no-

tice that maintenance, replacement, or
repair of the emission control devices
and systems may be performed by any
nonroad engine repair establishment or
individual.

(c) The instructions under paragraph
(b) of this section will not include any
condition on the ultimate purchaser’s
using, in connection with such engine,
any component or service (other than a
component or service provided without
charge under the terms of the purchase
agreement) which is identified by
brand, trade, or corporate name. Such
instructions also will not directly or
indirectly distinguish between service
performed by the franchised dealers of
such manufacturer or any other service
establishments with which such manu-
facturer has a commercial relationship
and service performed by independent
nonroad engine repair facilities with
which such manufacturer has no com-
mercial relationship.

(d) The prohibition of paragraph (c)
of this section may be waived by the
Administrator if:

(1) The manufacturer satisfies the
Administrator that the engine will
function properly only if the compo-
nent or service so identified is used in
connection with such engine; and

(2) The Administrator finds that such
a waiver is in the public interest.

PART 93—DETERMINING CON-
FORMITY OF FEDERAL ACTIONS
TO STATE OR FEDERAL IMPLE-
MENTATION PLANS

Subpart A—Conformity to State or Federal
Implementation Plans of Transportation
Plans, Programs, and Projects Devel-
oped, Funded or Approved Under Title
23 U.S.C. or the Federal Transit Act

Sec.
93.100 Purpose.
93.101 Definitions.
93.102 Applicability.
93.103 Priority.
93.104 Frequency of conformity determina-

tions.
93.105 Consultation.
93.106 Content of transportation plans.
93.107 Relationship of transportation plan

and TIP conformity with the NEPA proc-
ess.

93.108 Fiscal constraints for transportation
plans and TIPs.
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93.109 Criteria and procedures for determin-
ing conformity of transportation plans,
programs, and projects: General.

93.110 Criteria and procedures: Latest plan-
ning assumptions.

93.111 Criteria and procedures: Latest emis-
sions model.

93.112 Criteria and procedures: Consulta-
tion.

93.113 Criteria and procedures: Timely im-
plementation of TCMs.

93.114 Criteria and procedures: Currently
conforming transportation plan and TIP.

93.115 Criteria and procedures: Projects
from a plan and TIP.

93.116 Criteria and procedures: Localized CO
and PM10 violations (hot spots).

93.117 Criteria and procedures: Compliance
with PM10 control measures.

93.118 Criteria and procedures: Motor vehi-
cle emissions budget (transportation
plan).

93.119 Criteria and procedures: Motor vehi-
cle emissions budget (TIP).

93.120 Criteria and procedures: Motor vehi-
cle emissions budget (project not from a
plan and TIP).

93.121 Criteria and procedures: Localized CO
violations (hot spots) in the interim pe-
riod.

93.122 Criteria and procedures: Interim pe-
riod reductions in ozone and CO areas
(transportation plan).

93.123 Criteria and procedures: Interim pe-
riod reductions in ozone and CO areas
(TIP).

93.124 Criteria and procedures: Interim pe-
riod reductions for ozone and CO areas
(project not from a plan and TIP).

93.125 Criteria and procedures: Interim pe-
riod reductions for PM10 and NO2 areas
(transportation plan).

93.126 Criteria and procedures: Interim pe-
riod reductions for PM10 and NO2 areas
(TIP).

93.127 Criteria and procedures: Interim pe-
riod reductions for PM10 and NO2 areas
(project not from a plan and TIP).

93.128 Transition from the interim period to
the control strategy period.

93.129 Requirements for adoption or ap-
proval of projects by other recipients of
funds designated under title 23 U.S.C. or
the Federal Transit Act.

93.130 Procedures for determining regional
transportation-related emissions.

93.131 Procedures for determining localized
CO and PM10 concentrations (hot-spot
analysis).

93.132 Using the motor vehicle emissions
budget in the applicable implementation
plan (or implementation plan submis-
sion).

93.133 Enforceability of design concept and
scope and project-level mitigation and
control measures.

93.134 Exempt projects.

93.135 Projects exempt from regional emis-
sions analyses.

93.136 Special provisions for nonattainment
areas which are not required to dem-
onstrate reasonable further progress and
attainment.

Subpart B—Determining Conformity of
General Federal Actions to State or
Federal Implementation Plans

93.150 Prohibition.
93.151 State implementation plan (SIP) re-

vision.
93.152 Definitions.
93.153 Applicability.
93.154 Conformity analysis.
93.155 Reporting requirements.
93.156 Public participation.
93.157 Frequency of conformity determina-

tions.
93.158 Criteria for determining conformity

of general Federal actions.
93.159 Procedures for conformity determina-

tions of general Federal actions.
93.160 Mitigation of air quality impacts.

AUTHORITY: 42 U.S.C. 7401–7671q.

SOURCE: 58 FR 62235, Nov. 24, 1993, unless
otherwise noted.

Subpart A—Conformity to State or
Federal Implementation Plans
of Transportation Plans, Pro-
grams, and Projects Devel-
oped, Funded or Approved
Under Title 23 U.S.C. or the
Federal Transit Act

§ 93.100 Purpose.

The purpose of this subpart is to im-
plement section 176(c) of the Clean Air
Act (CAA), as amended (42 U.S.C. 7401
et seq.), and the related requirements of
23 U.S.C. 109(j), with respect to the con-
formity of transportation plans, pro-
grams, and projects which are devel-
oped, funded, or approved by the Unit-
ed States Department of Transpor-
tation (DOT), and by metropolitan
planning organizations (MPOs) or other
recipients of funds under title 23 U.S.C.
or the Federal Transit Act (49 U.S.C.
1601 et seq.). This subpart sets forth pol-
icy, criteria, and procedures for dem-
onstrating and assuring conformity of
such activities to an applicable imple-
mentation plan developed pursuant to
section 110 and part D of the CAA.

VerDate 29-AUG-96 12:36 Sep 24, 1996 Jkt 167149 PO 00000 Frm 00235 Fmt 8010 Sfmt 8010 E:\CFR\167149.019 167149



236

40 CFR Ch. I (7–1–96 Edition)§ 93.101

§ 93.101 Definitions.
Terms used but not defined in this

subpart shall have the meaning given
them by the CAA, titles 23 and 49
U.S.C., other Environmental Protec-
tion Agency (EPA) regulations, or
other DOT regulations, in that order of
priority.

Applicable implementation plan is de-
fined in section 302(q) of the CAA and
means the portion (or portions) of the
implementation plan, or most recent
revision thereof, which has been ap-
proved under section 110, or promul-
gated under section 110(c), or promul-
gated or approved pursuant to regula-
tions promulgated under section 301(d)
and which implements the relevant re-
quirements of the CAA.

CAA means the Clean Air Act, as
amended.

Cause or contribute to a new violation
for a project means:

(1) To cause or contribute to a new
violation of a standard in the area sub-
stantially affected by the project or
over a region which would otherwise
not be in violation of the standard dur-
ing the future period in question, if the
project were not implemented, or

(2) To contribute to a new violation
in a manner that would increase the
frequency or severity of a new viola-
tion of a standard in such area.

Control strategy implementation plan
revision is the applicable implementa-
tion plan which contains specific strat-
egies for controlling the emissions of
and reducing ambient levels of pollut-
ants in order to satisfy CAA require-
ments for demonstrations of reasonable
further progress and attainment (CAA
sections 182(b)(1), 182(c)(2)(A),
182(c)(2)(B), 187(a)(7), 189(a)(1)(B), and
189(b)(1)(A); and sections 192(a) and
192(b), for nitrogen dioxide).

Control strategy period with respect to
particulate matter less than 10 microns
in diameter (PM10), carbon monoxide
(CO), nitrogen dioxide (NO2), and/or
ozone precursors (volatile organic com-
pounds and oxides of nitrogen), means
that period of time after EPA approves
control strategy implementation plan
revisions containing strategies for con-
trolling PM10, NO2, CO, and/or ozone, as
appropriate. This period ends when a
State submits and EPA approves a re-
quest under section 107(d) of the CAA

for redesignation to an attainment
area.

Design concept means the type of fa-
cility identified by the project, e.g.,
freeway, expressway, arterial highway,
grade-separated highway, reserved
right-of-way rail transit, mixed-traffic
rail transit, exclusive busway, etc.

Design scope means the design aspects
which will affect the proposed facility’s
impact on regional emissions, usually
as they relate to vehicle or person car-
rying capacity and control, e.g., num-
ber of lanes or tracks to be constructed
or added, length of project, signaliza-
tion, access control including approxi-
mate number and location of inter-
changes, preferential treatment for
high-occupancy vehicles, etc.

DOT means the United States De-
partment of Transportation.

EPA means the Environmental Pro-
tection Agency.

FHWA means the Federal Highway
Administration of DOT.

FHWA/FTA project, for the purpose of
this subpart, is any highway or transit
project which is proposed to receive
funding assistance and approval
through the Federal-Aid Highway pro-
gram or the Federal mass transit pro-
gram, or requires Federal Highway Ad-
ministration (FHWA) or Federal Tran-
sit Administration (FTA) approval for
some aspect of the project, such as con-
nection to an interstate highway or de-
viation from applicable design stand-
ards on the interstate system.

FTA means the Federal Transit Ad-
ministration of DOT.

Forecast period with respect to a
transportation plan is the period cov-
ered by the transportation plan pursu-
ant to 23 CFR part 450.

Highway project is an undertaking to
implement or modify a highway facil-
ity or highway-related program. Such
an undertaking consists of all required
phases necessary for implementation.
For analytical purposes, it must be de-
fined sufficiently to:

(1) Connect logical termini and be of
sufficient length to address environ-
mental matters on a broad scope;

(2) Have independent utility or sig-
nificance, i.e., be usable and be a rea-
sonable expenditure even if no addi-
tional transportation improvements in
the area are made; and
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(3) Not restrict consideration of al-
ternatives for other reasonably foresee-
able transportation improvements.

Horizon year is a year for which the
transportation plan describes the envi-
sioned transportation system accord-
ing to § 93.106.

Hot-spot analysis is an estimation of
likely future localized CO and PM10

pollutant concentrations and a com-
parison of those concentrations to the
national ambient air quality standards.
Pollutant concentrations to be esti-
mated should be based on the total
emissions burden which may result
from the implementation of a single,
specific project, summed together with
future background concentrations
(which can be estimated using the ratio
of future to current traffic multiplied
by the ratio of future to current emis-
sion factors) expected in the area. The
total concentration must be estimated
and analyzed at appropriate receptor
locations in the area substantially af-
fected by the project. Hot-spot analysis
assesses impacts on a scale smaller
than the entire nonattainment or
maintenance area, including, for exam-
ple, congested roadway intersections
and highways or transit terminals, and
uses an air quality dispersion model to
determine the effects of emissions on
air quality.

Incomplete data area means any ozone
nonattainment area which EPA has
classified, in 40 CFR part 81, as an in-
complete data area.

Increase the frequency or severity
means to cause a location or region to
exceed a standard more often or to
cause a violation at a greater con-
centration than previously existed and/
or would otherwise exist during the fu-
ture period in question, if the project
were not implemented.

ISTEA means the Intermodal Surface
Transportation Efficiency Act of 1991.

Maintenance area means any geo-
graphic region of the United States
previously designated nonattainment
pursuant to the CAA Amendments of
1990 and subsequently redesignated to
attainment subject to the requirement
to develop a maintenance plan under
section 175A of the CAA, as amended.

Maintenance period with respect to a
pollutant or pollutant precursor means
that period of time beginning when a

State submits and EPA approves a re-
quest under section 107(d) of the CAA
for redesignation to an attainment
area, and lasting for 20 years, unless
the applicable implementation plan
specifies that the maintenance period
shall last for more than 20 years.

Metropolitan planning organization
(MPO) is that organization designated
as being responsible, together with the
State, for conducting the continuing,
cooperative, and comprehensive plan-
ning process under 23 U.S.C. 134 and 49
U.S.C. 1607. It is the forum for coopera-
tive transportation decision- making.

Milestone has the meaning given in
sections 182(g)(1) and 189(c) of the CAA.
A milestone consists of an emissions
level and the date on which it is re-
quired to be achieved.

Motor vehicle emissions budget is that
portion of the total allowable emis-
sions defined in a revision to the appli-
cable implementation plan (or in an
implementation plan revision which
was endorsed by the Governor or his or
her designee, subject to a public hear-
ing, and submitted to EPA, but not yet
approved by EPA) for a certain date for
the purpose of meeting reasonable fur-
ther progress milestones or attainment
or maintenance demonstrations, for
any criteria pollutant or its precursors,
allocated by the applicable implemen-
tation plan to highway and transit ve-
hicles. The applicable implementation
plan for an ozone nonattainment area
may also designate a motor vehicle
emissions budget for oxides of nitrogen
(NOX) for a reasonable further progress
milestone year if the applicable imple-
mentation plan demonstrates that this
NOX budget will be achieved with meas-
ures in the implementation plan (as an
implementation plan must do for VOC
milestone requirements). The applica-
ble implementation plan for an ozone
nonattainment area includes a NOX

budget if NOX reductions are being sub-
stituted for reductions in volatile or-
ganic compounds in milestone years re-
quired for reasonable further progress.

National ambient air quality standards
(NAAQS) are those standards estab-
lished pursuant to section 109 of the
CAA.

NEPA means the National Environ-
mental Policy Act of 1969, as amended
(42 U.S.C. 4321 et seq.).
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NEPA process completion, for the pur-
poses of this subpart, with respect to
FHWA or FTA, means the point at
which there is a specific action to
make a determination that a project is
categorically excluded, to make a
Finding of No Significant Impact, or to
issue a record of decision on a Final
Environmental Impact Statement
under NEPA.

Nonattainment area means any geo-
graphic region of the United States
which has been designated as non-
attainment under section 107 of the
CAA for any pollutant for which a na-
tional ambient air quality standard ex-
ists.

Not classified area means any carbon
monoxide nonattainment area which
EPA has not classified as either mod-
erate or serious.

Phase II of the interim period with re-
spect to a pollutant or pollutant pre-
cursor means that period of time after
the effective date of this rule, lasting
until the earlier of the following: sub-
mission to EPA of the relevant control
strategy implementation plan revi-
sions which have been endorsed by the
Governor (or his or her designee) and
have been subject to a public hearing,
or the date that the Clean Air Act re-
quires relevant control strategy imple-
mentation plans to be submitted to
EPA, provided EPA has notified the
State, MPO, and DOT of the State’s
failure to submit any such plans. The
precise end of Phase II of the interim
period is defined in § 93.128.

Project means a highway project or
transit project.

Protective finding means a determina-
tion by EPA that the control strategy
contained in a submitted control strat-
egy implementation plan revision
would have been considered approvable
with respect to requirements for emis-
sions reductions if all committed meas-
ures had been submitted in enforceable
form as required by Clean Air Act sec-
tion 110(a)(2)(A).

Recipient of funds designated under
title 23 U.S.C. or the Federal Transit Act
means any agency at any level of
State, county, city, or regional govern-
ment that routinely receives title 23
U.S.C. or Federal Transit Act funds to
construct FHWA/FTA projects, operate
FHWA/FTA projects or equipment, pur-

chase equipment, or undertake other
services or operations via contracts or
agreements. This definition does not
include private landowners or devel-
opers, or contractors or entities that
are only paid for services or products
created by their own employees.

Regionally significant project means a
transportation project (other than an
exempt project) that is on a facility
which serves regional transportation
needs (such as access to and from the
area outside of the region, major activ-
ity centers in the region, major
planned developments such as new re-
tail malls, sports complexes, etc., or
transportation terminals as well as
most terminals themselves) and would
normally be included in the modeling
of a metropolitan area’s transportation
network, including at a minimum all
principal arterial highways and all
fixed guideway transit facilities that
offer an alternative to regional high-
way travel.

Rural transport ozone nonattainment
area means an ozone nonattainment
area that does not include, and is not
adjacent to, any part of a Metropolitan
Statistical Area or, where one exists, a
Consolidated Metropolitan Statistical
Area (as defined by the United States
Bureau of the Census) and is classified
under Clean Air Act section 182(h) as a
rural transport area.

Standard means a national ambient
air quality standard.

Submarginal area means any ozone
nonattainment area which EPA has
classified as submarginal in 40 CFR
part 81.

Transit is mass transportation by
bus, rail, or other conveyance which
provides general or special service to
the public on a regular and continuing
basis. It does not include school buses
or charter or sightseeing services.

Transit project is an undertaking to
implement or modify a transit facility
or transit-related program; purchase
transit vehicles or equipment; or pro-
vide financial assistance for transit op-
erations. It does not include actions
that are solely within the jurisdiction
of local transit agencies, such as
changes in routes, schedules, or fares.
It may consist of several phases. For
analytical purposes, it must be defined
inclusively enough to:
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(1) Connect logical termini and be of
sufficient length to address environ-
mental matters on a broad scope;

(2) Have independent utility or inde-
pendent significance, i.e., be a reason-
able expenditure even if no additional
transportation improvements in the
area are made; and

(3) Not restrict consideration of al-
ternatives for other reasonably foresee-
able transportation improvements.

Transitional area means any ozone
nonattainment area which EPA has
classified as transitional in 40 CFR
part 81.

Transitional period with respect to a
pollutant or pollutant precursor means
that period of time which begins after
submission to EPA of the relevant con-
trol strategy implementation plan
which has been endorsed by the Gov-
ernor (or his or her designee) and has
been subject to a public hearing. The
transitional period lasts until EPA
takes final approval or disapproval ac-
tion on the control strategy implemen-
tation plan submission or finds it to be
incomplete. The precise beginning and
end of the transitional period is defined
in § 93.128.

Transportation control measure (TCM)
is any measure that is specifically
identified and committed to in the ap-
plicable implementation plan that is
either one of the types listed in § 108 of
the CAA, or any other measure for the
purpose of reducing emissions or con-
centrations of air pollutants from
transportation sources by reducing ve-
hicle use or changing traffic flow or
congestion conditions. Notwithstand-
ing the above, vehicle technology-
based, fuel-based, and maintenance-
based measures which control the
emissions from vehicles under fixed
traffic conditions are not TCMs for the
purposes of this subpart.

Transportation improvement program
(TIP) means a staged, multiyear, inter-
modal program of transportation
projects covering a metropolitan plan-
ning area which is consistent with the
metropolitan transportation plan, and
developed pursuant to 23 CFR part 450.

Transportation plan means the official
intermodal metropolitan transpor-
tation plan that is developed through
the metropolitan planning process for

the metropolitan planning area, devel-
oped pursuant to 23 CFR part 450.

Transportation project is a highway
project or a transit project.

[58 FR 62235, Nov. 24, 1993, as amended at 60
FR 57184, Nov. 14, 1995]

§ 93.102 Applicability.

(a) Action applicability. (1) Except as
provided for in paragraph (c) of this
section or § 93.134, conformity deter-
minations are required for:

(i) The adoption, acceptance, ap-
proval or support of transportation
plans developed pursuant to 23 CFR
part 450 or 49 CFR part 613 by an MPO
or DOT;

(ii) The adoption, acceptance, ap-
proval or support of TIPs developed
pursuant to 23 CFR part 450 or 49 CFR
part 613 by an MPO or DOT; and

(iii) The approval, funding, or imple-
mentation of FHWA/FTA projects.

(2) Conformity determinations are
not required under this rule for individ-
ual projects which are not FHWA/FTA
projects. However, § 93.129 applies to
such projects if they are regionally sig-
nificant.

(b) Geographic applicability. (1) The
provisions of this subpart shall apply
in all nonattainment and maintenance
areas for transportation-related cri-
teria pollutants for which the area is
designated nonattainment or has a
maintenance plan.

(2) The provisions of this subpart
apply with respect to emissions of the
following criteria pollutants: ozone,
carbon monoxide, nitrogen dioxide, and
particles with an aerodynamic diame-
ter less than or equal to a nominal 10
micrometers (PM10).

(3) The provisions of this subpart
apply with respect to emissions of the
following precursor pollutants:

(i) Volatile organic compounds and
nitrogen oxides in ozone areas;

(ii) Nitrogen oxides in nitrogen diox-
ide areas; and

(iii) Volatile organic compounds, ni-
trogen oxides, and PM10 in PM10 areas
if:

(A) During the interim period, the
EPA Regional Administrator or the di-
rector of the State air agency has made
a finding that transportation-related
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precursor emissions within the non-
attainment area are a significant con-
tributor to the PM10 nonattainment
problem and has so notified the MPO
and DOT; or

(B) During the transitional, control
strategy, and maintenance periods, the
applicable implementation plan (or im-
plementation plan submission) estab-
lishes a budget for such emissions as
part of the reasonable further progress,
attainment or maintenance strategy.

(c) Limitations. (1) Projects subject to
this regulation for which the NEPA
process and a conformity determina-
tion have been completed by FHWA or
FTA may proceed toward implementa-
tion without further conformity deter-
minations if one of the following major
steps has occurred within the past
three years: NEPA process completion;
start of final design; acquisition of a
significant portion of the right-of-way;
or approval of the plans, specifications
and estimates. All phases of such
projects which were considered in the
conformity determination are also in-
cluded, if those phases were for the
purpose of funding, final design, right-
of-way acquisition, construction, or
any combination of these phases.

(2) A new conformity determination
for the project will be required if there
is a significant change in project de-
sign concept and scope, if a supple-
mental environmental document for
air quality purposes is initiated, or if
no major steps to advance the project
have occurred within the past three
years.

(d) Grace period for new nonattainment
areas. For areas or portions of areas
which have been in attainment for ei-
ther ozone, CO, PM–10, or NO2 since
1990 and are subsequently redesignated
to nonattainment for any of these pol-
lutants, the provisions of this subpart
shall not apply for such pollutant for 12
months following the date of final des-
ignation to nonattainment.

[58 FR 62235, Nov. 24, 1993, as amended at 60
FR 57184, Nov. 14, 1995]

§ 93.103 Priority.
When assisting or approving any ac-

tion with air quality-related con-
sequences, FHWA and FTA shall give
priority to the implementation of
those transportation portions of an ap-

plicable implementation plan prepared
to attain and maintain the NAAQS.
This priority shall be consistent with
statutory requirements for allocation
of funds among States or other juris-
dictions.

§ 93.104 Frequency of conformity de-
terminations.

(a) Conformity determinations and
conformity redeterminations for trans-
portation plans, TIPs, and FHWA/FTA
projects must be made according to the
requirements of this section and the
applicable implementation plan.

(b) Transportation plans. (1) Each new
transportation plan must be found to
conform before the transportation plan
is approved by the MPO or accepted by
DOT.

(2) All transportation plan revisions
must be found to conform before the
transportation plan revisions are ap-
proved by MPO or accepted by DOT,
unless the revision merely adds or de-
letes exempt projects listed in § 93.134.
The conformity determination must be
based on the transportation plan and
the revision taken as a whole.

(3) Conformity of existing transpor-
tation plans must be redetermined
within 18 months of the following, or
the existing conformity determination
will lapse:

(i) November 24, 1993;
(ii) EPA approval of an implementa-

tion plan revision which:
(A) Establishes or revises a transpor-

tation-related emissions budget (as re-
quired by CAA sections 175A(a),
182(b)(1), 182(c)(2)(A), 182(c)(2)(B),
187(a)(7), 189(a)(1)(B), and 189(b)(1)(A);
and sections 192(a) and 192(b), for nitro-
gen dioxide); or

(B) Adds, deletes, or changes TCMs;
and

(iii) EPA promulgation of an imple-
mentation plan which establishes or re-
vises a transportation-related emis-
sions budget or adds, deletes, or
changes TCMs.

(4) In any case, conformity deter-
minations must be made no less fre-
quently than every three years, or the
existing conformity determination will
lapse.

(c) Transportation improvement pro-
grams. (1) A new TIP must be found to
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conform before the TIP is approved by
the MPO or accepted by DOT.

(2) A TIP amendment requires a new
conformity determination for the en-
tire TIP before the amendment is ap-
proved by the MPO or accepted by
DOT, unless the amendment merely
adds or deletes exempt projects listed
in § 93.134.

(3) After an MPO adopts a new or re-
vised transportation plan, conformity
must be redetermined by the MPO and
DOT within six months from the date
of adoption of the plan, unless the new
or revised plan merely adds or deletes
exempt projects listed in § 93.134. Other-
wise, the existing conformity deter-
mination for the TIP will lapse.

(4) In any case, conformity deter-
minations must be made no less fre-
quently than every three years or the
existing conformity determination will
lapse.

(d) Projects. FHWA/FTA projects
must be found to conform before they
are adopted, accepted, approved, or
funded. Conformity must be redeter-
mined for any FHWA/FTA project if
none of the following major steps has
occurred within the past three years:
NEPA process completion; start of
final design; acquisition of a signifi-
cant portion of the right-of-way; or ap-
proval of the plans, specifications and
estimates.

§ 93.105 Consultation.
(a) General. The implementation plan

revision required under § 51.396 of this
chapter will include procedures for
interagency consultation (Federal,
State, and local), and resolution of con-
flicts.

(1) The implementation plan revision
will include procedures to be under-
taken by MPOs, State departments of
transportation, and DOT with State
and local air quality agencies and EPA
before making conformity determina-
tions, and by State and local air agen-
cies and EPA with MPOs, State depart-
ments of transportation, and DOT in
developing applicable implementation
plans.

(2) Before the implementation plan
revision is approved by EPA, MPOs and
State departments of transportation
before making conformity determina-
tions must provide reasonable oppor-

tunity for consultation with State air
agencies, local air quality and trans-
portation agencies, DOT, and EPA, in-
cluding consultation on the issues de-
scribed in paragraph (c)(1) of this sec-
tion.

(b) Interagency consultation proce-
dures: General factors. (1) States will
provide in the implementation plan
well-defined consultation procedures
whereby representatives of the MPOs,
State and local air quality planning
agencies, State and local transpor-
tation agencies, and other organiza-
tions with responsibilities for develop-
ing, submitting, or implementing pro-
visions of an implementation plan re-
quired by the CAA must consult with
each other and with local or regional
offices of EPA, FHWA, and FTA on the
development of the implementation
plan, the transportation plan, the TIP,
and associated conformity determina-
tions.

(2) Interagency consultation proce-
dures will include at a minimum the
general factors listed below and the
specific processes in paragraph (c) of
this section:

(i) The roles and responsibilities as-
signed to each agency at each stage in
the implementation plan development
process and the transportation plan-
ning process, including technical meet-
ings;

(ii) The organizational level of regu-
lar consultation;

(iii) A process for circulating (or pro-
viding ready access to) draft docu-
ments and supporting materials for
comment before formal adoption or
publication;

(iv) The frequency of, or process for
convening, consultation meetings and
responsibilities for establishing meet-
ing agendas;

(v) A process for responding to the
significant comments of involved agen-
cies; and

(vi) A process for the development of
a list of the TCMs which are in the ap-
plicable implementation plan.

(c) Interagency consultation proce-
dures: Specific processes. Interagency
consultation procedures will also in-
clude the following specific processes:

(1) A process involving the MPO,
State and local air quality planning
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agencies, State and local transpor-
tation agencies, EPA, and DOT for the
following:

(i) Evaluating and choosing a model
(or models) and associated methods and
assumptions to be used in hot-spot
analyses and regional emissions analy-
ses;

(ii) Determining which minor arteri-
als and other transportation projects
should be considered ‘‘regionally sig-
nificant’’ for the purposes of regional
emissions analysis (in addition to those
functionally classified as principal ar-
terial or higher or fixed guideway sys-
tems or extensions that offer an alter-
native to regional highway travel), and
which projects should be considered to
have a significant change in design
concept and scope from the transpor-
tation plan or TIP;

(iii) Evaluating whether projects oth-
erwise exempted from meeting the re-
quirements of this subpart (see §§ 93.134
and 93.135) should be treated as non-ex-
empt in cases where potential adverse
emissions impacts may exist for any
reason;

(iv) Making a determination, as re-
quired by § 93.113(c)(1), whether past ob-
stacles to implementation of TCMs
which are behind the schedule estab-
lished in the applicable implementa-
tion plan have been identified and are
being overcome, and whether State and
local agencies with influence over ap-
provals or funding for TCMs are giving
maximum priority to approval or fund-
ing for TCMs. This process shall also
consider whether delays in TCM imple-
mentation necessitate revisions to the
applicable implementation plan to re-
move TCMs or substitute TCMs or
other emission reduction measures;

(v) Identifying, as required by
§ 93.131(d), projects located at sites in
PM10 nonattainment areas which have
vehicle and roadway emission and dis-
persion characteristics which are es-
sentially identical to those at sites
which have violations verified by mon-
itoring, and therefore require quan-
titative PM10 hot-spot analysis; and

(vi) Notification of transportation
plan or TIP revisions or amendments
which merely add or delete exempt
projects listed in § 93.134.

(2) A process involving the MPO and
State and local air quality planning

agencies and transportation agencies
for the following:

(i) Evaluating events which will trig-
ger new conformity determinations in
addition to those triggering events es-
tablished in § 93.104; and

(ii) Consulting on emissions analysis
for transportation activities which
cross the borders of MPOs or non-
attainment areas or air basins.

(3) Where the metropolitan planning
area does not include the entire non-
attainment or maintenance area, a
process involving the MPO and the
State department of transportation for
cooperative planning and analysis for
purposes of determining conformity of
all projects outside the metropolitan
area and within the nonattainment or
maintenance area.

(4) A process to ensure that plans for
construction of regionally significant
projects which are not FHWA/FTA
projects (including projects for which
alternative locations, design concept
and scope, or the no-build option are
still being considered), including those
by recipients of funds designated under
title 23 U.S.C. or the Federal Transit
Act, are disclosed to the MPO on a reg-
ular basis, and to ensure that any
changes to those plans are immediately
disclosed;

(5) A process involving the MPO and
other recipients of funds designated
under title 23 U.S.C. or the Federal
Transit Act for assuming the location
and design concept and scope of
projects which are disclosed to the
MPO as required by paragraph (c)(4) of
this section but whose sponsors have
not yet decided these features, in suffi-
cient detail to perform the regional
emissions analysis according to the re-
quirements of § 93.130.

(6) A process for consulting on the de-
sign, schedule, and funding of research
and data collection efforts and regional
transportation model development by
the MPO (e.g., household/travel trans-
portation surveys).

(7) A process (including Federal agen-
cies) for providing final documents (in-
cluding applicable implementation
plans and implementation plan revi-
sions) and supporting information to
each agency after approval or adoption.

(d) Resolving conflicts. Conflicts
among State agencies or between State
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agencies and an MPO shall be escalated
to the Governor if they cannot be re-
solved by the heads of the involved
agencies. The State air agency has 14
calendar days to appeal to the Gov-
ernor after the State DOT or MPO has
notified the State air agency head of
the resolution of his or her comments.
The implementation plan revision re-
quired by § 51.396 of this chapter shall
define the procedures for starting of
the 14-day clock. If the State air agen-
cy appeals to the Governor, the final
conformity determination must have
the concurrence of the Governor. If the
State air agency does not appeal to the
Governor within 14 days, the MPO or
State department of transportation
may proceed with the final conformity
determination. The Governor may dele-
gate his or her role in this process, but
not to the head or staff of the State or
local air agency, State department of
transportation, State transportation
commission or board, or an MPO.

(e) Public consultation procedures. Af-
fected agencies making conformity de-
terminations on transportation plans,
programs, and projects shall establish
a proactive public involvement process
which provides opportunity for public
review and comment prior to taking
formal action on a conformity deter-
mination for all transportation plans
and TIPs, consistent with the require-
ments of 23 CFR part 450. In addition,
these agencies must specifically ad-
dress in writing all public comments
that known plans for a regionally sig-
nificant project which is not receiving
FHWA or FTA funding or approval
have not been properly reflected in the
emissions analysis supporting a pro-
posed conformity finding for a trans-
portation plan or TIP. These agencies
shall also provide opportunity for pub-
lic involvement in conformity deter-
minations for projects where otherwise
required by law.

§ 93.106 Content of transportation
plans.

(a) Transportation plans adopted after
January 1, 1995 in serious, severe, or ex-
treme ozone nonattainment areas and in
serious carbon monoxide nonattainment
areas. The transportation plan must
specifically describe the transportation
system envisioned for certain future

years which shall be called horizon
years.

(1) The agency or organization devel-
oping the transportation plan may
choose any years to be horizon years,
subject to the following restrictions:

(i) Horizon years may be no more
than 10 years apart.

(ii) The first horizon year may be no
more than 10 years from the base year
used to validate the transportation de-
mand planning model.

(iii) If the attainment year is in the
time span of the transportation plan,
the attainment year must be a horizon
year.

(iv) The last horizon year must be
the last year of the transportation
plan’s forecast period.

(2) For these horizon years:
(i) The transportation plan shall

quantify and document the demo-
graphic and employment factors influ-
encing expected transportation de-
mand, including land use forecasts, in
accordance with implementation plan
provisions and § 93.105;

(ii) The highway and transit system
shall be described in terms of the re-
gionally significant additions or modi-
fications to the existing transportation
network which the transportation plan
envisions to be operational in the hori-
zon years. Additions and modifications
to the highway network shall be suffi-
ciently identified to indicate intersec-
tions with existing regionally signifi-
cant facilities, and to determine their
effect on route options between trans-
portation analysis zones. Each added or
modified highway segment shall also
be sufficiently identified in terms of its
design concept and design scope to
allow modeling of travel times under
various traffic volumes, consistent
with the modeling methods for area-
wide transportation analysis in use by
the MPO. Transit facilities, equipment,
and services envisioned for the future
shall be identified in terms of design
concept, design scope, and operating
policies sufficiently to allow modeling
of their transit ridership. The descrip-
tion of additions and modifications to
the transportation network shall also
be sufficiently specific to show that
there is a reasonable relationship be-
tween expected land use and the envi-
sioned transportation system; and
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(iii) Other future transportation poli-
cies, requirements, services, and activi-
ties, including intermodal activities,
shall be described.

(b) Moderate areas reclassified to seri-
ous. Ozone or CO nonattainment areas
which are reclassified from moderate
to serious must meet the requirements
of paragraph (a) of this section within
two years from the date of reclassifica-
tion.

(c) Transportation plans for other
areas. Transportation plans for other
areas must meet the requirements of
paragraph (a) of this section at least to
the extent it has been the previous
practice of the MPO to prepare plans
which meet those requirements. Other-
wise, transportation plans must de-
scribe the transportation system envi-
sioned for the future specifically
enough to allow determination of con-
formity according to the criteria and
procedures of §§ 93.109 through 93.127.

(d) Savings. The requirements of this
section supplement other requirements
of applicable law or regulation govern-
ing the format or content of transpor-
tation plans.

§ 93.107 Relationship of transportation
plan and TIP conformity with the
NEPA process.

The degree of specificity required in
the transportation plan and the spe-
cific travel network assumed for air
quality modeling do not preclude the
consideration of alternatives in the
NEPA process or other project develop-
ment studies. Should the NEPA process
result in a project with design concept
and scope significantly different from
that in the transportation plan or TIP,
the project must meet the criteria in
§§ 93.109 through 93.127 for projects not
from a TIP before NEPA process com-
pletion.

§ 93.108 Fiscal constraints for trans-
portation plans and TIPs.

Transportation plans and TIPs must
be fiscally constrained consistent with
DOT’s metropolitan planning regula-
tions at 23 CFR part 450 in order to be
found in conformity.

§ 93.109 Criteria and procedures for
determining conformity of trans-
portation plans, programs, and
projects: General.

(a) In order to be found to conform,
each transportation plan, program, and
FHWA/FTA project must satisfy the
applicable criteria and procedures in
§§ 93.110 through 93.127 as listed in
Table 1 in paragraph (b) of this section,
and must comply with all applicable
conformity requirements of implemen-
tation plans and of court orders for the
area which pertain specifically to con-
formity determination requirements.
The criteria for making conformity de-
terminations differ based on the action
under review (transportation plans,
TIPs, and FHWA/FTA projects), the
time period in which the conformity
determination is made, and the rel-
evant pollutant.

(b) The following table indicates the
criteria and procedures in §§ 93.110
through 93.127 which apply for each ac-
tion in each time period.

TABLE 1.—CONFORMITY CRITERIA

Action Criteria

All Periods

Transportation Plan ............... §§ 93.110, 93.111, 93.112,
93.113(b).

TIP ......................................... §§ 93.110, 93.111, 93.112,
93.113(c).

Project (From a conforming
plan and TIP).

§§ 93.110, 93.111, 93.112,
93.114, 93.115, 93.116,
93.117.

Project (Not from a conform-
ing plan and TIP).

§§ 93.110, 93.111, 93.112,
93.113(d), 93.114, 93.116,
93.117.

Phase II of the Interim Period

Transportation Plan ............... §§ 93.122, 93.125.
TIP ......................................... §§ 93.123, 93.126.
Project (From a conforming

plan and TIP).
§ 93.121.

Project (Not from a conform-
ing plan and TIP).

§ 93.121, 93.124, 93.127.

Transitional Period

Transportation Plan ............... §§ 93.118, 93.122, 93.125.
TIP ......................................... §§ 93.119, 93.123, 93.126.
Project (From a conforming

plan and TIP).
§ 93.121.

Project (Not from a conform-
ing plan and TIP).

§§ 93.120, 93.121, 93.124,
93.127
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TABLE 1.—CONFORMITY CRITERIA—Continued

Action Criteria

Control Strategy and Maintenance Periods

Transportation Plan ............... § 93,118.
TIP ......................................... § 93.119.
Project (From a conforming

plan and TIP).
No additional criteria.

Project (Not from a conform-
ing plan and TIP).

§ 93.120.

93.110 The conformity determination must
be based on the latest planning assump-
tions.

93.111 The conformity determination must
be based on the latest emission esti-
mation model available.

93.112 The MPO must make the conformity
determination according to the consulta-
tion procedures of this rule and the im-
plementation plan revision required by
§ 51.396 of this chapter.

93.113 The transportation plan, TIP, or
FHWA/FTA project which is not from a
conforming plan and TIP must provide
for the timely implementation of TCMs
from the applicable implementation
plan.

93.114 There must be a currently conform-
ing transportation plan and currently
conforming TIP at the time of project
approval.

93.115 The project must come from a con-
forming transportation plan and pro-
gram.

93.116 The FHWA/FTA project must not
cause or contribute to any new localized
CO or PM10 violations or increase the fre-
quency or severity of any existing CO or
PM10 violations in CO and PM10 non-
attainment and maintenance areas.

93.117 The FHWA/FTA project must comply
with PM10 control measures in the appli-
cable implementation plan.

93.118 The transportation plan must be con-
sistent with the motor vehicle emissions
budget(s) in the applicable implementa-
tion plan or implementation plan sub-
mission.

93.119 The TIP must be consistent with the
motor vehicle emissions budget(s) in the
applicable implementation plan or imple-
mentation plan submission.

93.120 The project which is not from a con-
forming transportation plan and con-
forming TIP must be consistent with the
motor vehicle emissions budget(s) in the
applicable implementation plan or imple-
mentation plan submission.

93.121 The FHWA/FTA project must elimi-
nate or reduce the severity and number
of localized CO violations in the area
substantially affected by the project (in
CO nonattainment areas).

93.122 The transportation plan must con-
tribute to emissions reductions in ozone
and CO nonattainment areas.

93.123 The TIP must contribute to emis-
sions reductions in ozone and CO non-
attainment areas.

93.124 The project which is not from a con-
forming transportation plan and TIP
must contribute to emissions reductions
in ozone and CO nonattainment areas.

93.125 The transportation plan must con-
tribute to emission reductions or must
not increase emissions in PM10 and NO2

nonattainment areas.
93.126 The TIP must contribute to emission

reductions or must not increase emis-
sions in PM10 and NO2 nonattainment
areas.

93.127 The project which is not from a con-
forming transportation plan and TIP
must contribute to emission reductions
or must not increase emissions in PM10

and NO2 nonattainment areas.

§ 93.110 Criteria and procedures: Lat-
est planning assumptions.

(a) The conformity determination,
with respect to all other applicable cri-
teria in §§ 93.111 through 93.127, must be
based upon the most recent planning
assumptions in force at the time of the
conformity determination. This cri-
terion applies during all periods. The
conformity determination must satisfy
the requirements of paragraphs (b)
through (f) of this section.

(b) Assumptions must be derived
from the estimates of current and fu-
ture population, employment, travel,
and congestion most recently devel-
oped by the MPO or other agency au-
thorized to make such estimates and
approved by the MPO. The conformity
determination must also be based on
the latest assumptions about current
and future background concentrations.

(c) The conformity determination for
each transportation plan and TIP must
discuss how transit operating policies
(including fares and service levels) and
assumed transit ridership have changed
since the previous conformity deter-
mination.

(d) The conformity determination
must include reasonable assumptions
about transit service and increases in
transit fares and road and bridge tolls
over time.

(e) The conformity determination
must use the latest existing informa-
tion regarding the effectiveness of the
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TCMs which have already been imple-
mented.

(f) Key assumptions shall be specified
and included in the draft documents
and supporting materials used for the
interagency and public consultation re-
quired by § 93.105.

§ 93.111 Criteria and procedures: Lat-
est emissions model.

(a) The conformity determination
must be based on the latest emission
estimation model available. This cri-
terion applies during all periods. It is
satisfied if the most current version of
the motor vehicle emissions model
specified by EPA for use in the prepa-
ration or revision of implementation
plans in that State or area is used for
the conformity analysis. Where
EMFAC is the motor vehicle emissions
model used in preparing or revising the
applicable implementation plan, new
versions must be approved by EPA be-
fore they are used in the conformity
analysis.

(b) EPA will consult with DOT to es-
tablish a grace period following the
specification of any new model.

(1) The grace period will be no less
than three months and no more than 24
months after notice of availability is
published in the FEDERAL REGISTER.

(2) The length of the grace period will
depend on the degree of change in the
model and the scope of re-planning
likely to be necessary by MPOs in
order to assure conformity. If the grace
period will be longer than three
months, EPA will announce the appro-
priate grace period in the FEDERAL

REGISTER.
(c) Conformity analyses for which the

emissions analysis was begun during
the grace period or before the FEDERAL

REGISTER notice of availability of the
latest emission model may continue to
use the previous version of the model
for transportation plans and TIPs. The
previous model may also be used for
projects if the analysis was begun dur-
ing the grace period or before the FED-
ERAL REGISTER notice of availability,
provided no more than three years
have passed since the draft environ-
mental document was issued.

§ 93.112 Criteria and procedures: Con-
sultation.

The MPO must make the conformity
determination according to the con-
sultation procedures in this rule and in
the implementation plan revision re-
quired by § 51.396 of this chapter, and
according to the public involvement
procedures established by the MPO in
compliance with 23 CFR part 450. This
criterion applies during all periods.
Until the implementation plan revision
required by § 51.396 of this chapter is
approved by EPA, the conformity de-
termination must be made according to
the procedures in §§ 93.105(a)(2) and
93.105(e). Once the implementation plan
revision has been approved by EPA,
this criterion is satisfied if the con-
formity determination is made consist-
ent with the implementation plan’s
consultation requirements.

§ 93.113 Criteria and procedures:
Timely implementation of TCMs.

(a) The transportation plan, TIP, or
FHWA/FTA project which is not from a
conforming plan and TIP must provide
for the timely implementation of TCMs
from the applicable implementation
plan. This criterion applies during all
periods.

(b) For transportation plans, this cri-
terion is satisfied if the following two
conditions are met:

(1) The transportation plan, in de-
scribing the envisioned future trans-
portation system, provides for the
timely completion or implementation
of all TCMs in the applicable imple-
mentation plan which are eligible for
funding under title 23 U.S.C. or the
Federal Transit Act, consistent with
schedules included in the applicable
implementation plan.

(2) Nothing in the transportation
plan interferes with the implementa-
tion of any TCM in the applicable im-
plementation plan.

(c) For TIPs, this criterion is satis-
fied if the following conditions are
met:

(1) An examination of the specific
steps and funding source(s) needed to
fully implement each TCM indicates
that TCMs which are eligible for fund-
ing under title 23 U.S.C. or the Federal
Transit Act are on or ahead of the
schedule established in the applicable
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implementation plan, or, if such TCMs
are behind the schedule established in
the applicable implementation plan,
the MPO and DOT have determined
that past obstacles to implementation
of the TCMs have been identified and
have been or are being overcome, and
that all State and local agencies with
influence over approvals or funding for
TCMs are giving maximum priority to
approval or funding of TCMs over other
projects within their control, including
projects in locations outside the non-
attainment or maintenance area.

(2) If TCMs in the applicable imple-
mentation plan have previously been
programmed for Federal funding but
the funds have not been obligated and
the TCMs are behind the schedule in
the implementation plan, then the TIP
cannot be found to conform if the funds
intended for those TCMs are reallo-
cated to projects in the TIP other than
TCMs, or if there are no other TCMs in
the TIP, if the funds are reallocated to
projects in the TIP other than projects
which are eligible for Federal funding
under ISTEA’s Congestion Mitigation
and Air Quality Improvement Pro-
gram.

(3) Nothing in the TIP may interfere
with the implementation of any TCM
in the applicable implementation plan.

(d) For FHWA/FTA projects which
are not from a conforming transpor-
tation plan and TIP, this criterion is
satisfied if the project does not inter-
fere with the implementation of any
TCM in the applicable implementation
plan.

§ 93.114 Criteria and procedures: Cur-
rently conforming transportation
plan and TIP.

There must be a currently conform-
ing transportation plan and currently
conforming TIP at the time of project
approval. This criterion applies during
all periods. It is satisfied if the current
transportation plan and TIP have been
found to conform to the applicable im-
plementation plan by the MPO and
DOT according to the procedures of
this subpart.

(a) Only one conforming transpor-
tation plan or TIP may exist in an area
at any time; conformity determina-
tions of a previous transportation plan
or TIP expire once the current plan or

TIP is found to conform by DOT. The
conformity determination on a trans-
portation plan or TIP will also lapse if
conformity is not determined accord-
ing to the frequency requirements of
§ 93.104.

(b) This criterion is not required to
be satisfied at the time of project ap-
proval for a TCM specifically included
in the applicable implementation plan,
provided that all other relevant cri-
teria of this subpart are satisfied.

[60 FR 57185, Nov. 14, 1995]

§ 93.115 Criteria and procedures:
Projects from a plan and TIP.

(a) The project must come from a
conforming plan and program. This cri-
terion applies during all periods. If this
criterion is not satisfied, the project
must satisfy all criteria in Table 1 for
a project not from a conforming trans-
portation plan and TIP. A project is
considered to be from a conforming
transportation plan if it meets the re-
quirements of paragraph (b) of this sec-
tion and from a conforming program if
it meets the requirements of paragraph
(c) of this section. Special provisions
for TCMs in an applicable implementa-
tion plan are provided in paragraph (d)
of this section.

(b) A project is considered to be from
a conforming transportation plan if
one of the following conditions applies:

(1) For projects which are required to
be identified in the transportation plan
in order to satisfy § 93.106, the project
is specifically included in the conform-
ing transportation plan and the
project’s design concept and scope have
not changed significantly from those
which were described in the transpor-
tation plan, or in a manner which
would significantly impact use of the
facility; or

(2) For projects which are not re-
quired to be specifically identified in
the transportation plan, the project is
identified in the conforming transpor-
tation plan, or is consistent with the
policies and purpose of the transpor-
tation plan and will not interfere with
other projects specifically included in
the transportation plan.

(c) A project is considered to be from
a conforming program if the following
conditions are met:
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(1) The project is included in the con-
forming TIP and the design concept
and scope of the project were adequate
at the time of the TIP conformity de-
termination to determine its contribu-
tion to the TIP’s regional emissions
and have not changed significantly
from those which were described in the
TIP, or in a manner which would sig-
nificantly impact use of the facility;
and

(2) If the TIP describes a project de-
sign concept and scope which includes
project-level emissions mitigation or
control measures, written commit-
ments to implement such measures
must be obtained from the project
sponsor and/or operator as required by
§ 93.133(a) in order for the project to be
considered from a conforming program.
Any change in these mitigation or con-
trol measures that would significantly
reduce their effectiveness constitutes a
change in the design concept and scope
of the project.

(d) TCMs. This criterion is not re-
quired to be satisfied for TCMs specifi-
cally included in an applicable imple-
mentation plan.

[58 FR 62235, Nov. 24, 1993, as amended at 60
FR 57185, Nov. 14, 1995]

§ 93.116 Criteria and procedures: Lo-
calized CO and PM10 violations (hot
spots).

(a) The FHWA/FTA project must not
cause or contribute to any new local-
ized CO or PM10 violations or increase
the frequency or severity of any exist-
ing CO or PM10 violations in CO and
PM10 nonattainment and maintenance
areas. This criterion applies during all
periods. This criterion is satisfied if it
is demonstrated that no new local vio-
lations will be created and the severity
or number of existing violations will
not be increased as a result of the
project.

(b) The demonstration must be per-
formed according to the requirements
of §§ 93.105(c)(1)(i) and 93.131.

(c) For projects which are not of the
type identified by § 93.131(a) or
§ 93.131(d), this criterion may be satis-
fied if consideration of local factors
clearly demonstrates that no local vio-
lations presently exist and no new
local violations will be created as a re-
sult of the project. Otherwise, in CO

nonattainment and maintenance areas,
a quantitative demonstration must be
performed according to the require-
ments of § 93.131(b).

§ 93.117 Criteria and procedures: Com-
pliance with PM10 control measures.

The FHWA/FTA project must comply
with PM10 control measures in the ap-
plicable implementation plan. This cri-
terion applies during all periods. It is
satisfied if control measures (for the
purpose of limiting PM10 emissions
from the construction activities and/or
normal use and operation associated
with the project) contained in the ap-
plicable implementation plan are in-
cluded in the final plans, specifica-
tions, and estimates for the project.

§ 93.118 Criteria and procedures:
Motor vehicle emissions budget
(transportation plan).

(a) The transportation plan must be
consistent with the motor vehicle
emissions budget(s) in the applicable
implementation plan (or implementa-
tion plan submission). This criterion
applies during the transitional period
and the control strategy and mainte-
nance periods, except as provided in
§ 93.136. This criterion may be satisfied
if the requirements in paragraphs (b)
and (c) of this section are met:

(b) A regional emissions analysis
shall be performed as follows:

(1) The regional analysis shall esti-
mate emissions of any of the following
pollutants and pollutant precursors for
which the area is in nonattainment or
maintenance and for which the applica-
ble implementation plan (or implemen-
tation plan submission) establishes an
emissions budget:

(i) VOC as an ozone precursor;
(ii) NOx as an ozone precursor;
(iii) CO;
(iv) PM10 (and its precursors VOC

and/or NOx if the applicable implemen-
tation plan or implementation plan
submission identifies transportation-
related precursor emissions within the
nonattainment area as a significant
contributor to the PM10 nonattainment
problem or establishes a budget for
such emissions); or

(v) NOx (in NO2 nonattainment or
maintenance areas);
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(2) The regional emissions analysis
shall estimate emissions from the en-
tire transportation system, including
all regionally significant projects con-
tained in the transportation plan and
all other regionally significant high-
way and transit projects expected in
the nonattainment or maintenance
area in the timeframe of the transpor-
tation plan;

(3) The emissions analysis methodol-
ogy shall meet the requirements of
§ 93.130;

(4) For areas with a transportation
plan that meets the content require-
ments of § 93.106(a), the emissions anal-
ysis shall be performed for each hori-
zon year. Emissions in milestone years
which are between the horizon years
may be determined by interpolation;
and

(5) For areas with a transportation
plan that does not meet the content re-
quirements of § 93.106(a), the emissions
analysis shall be performed for any
years in the time span of the transpor-
tation plan provided they are not more
than ten years apart and provided the
analysis is performed for the last year
of the plan’s forecast period. If the at-
tainment year is in the time span of
the transportation plan, the emissions
analysis must also be performed for the
attainment year. Emissions in mile-
stone years which are between these
analysis years may be determined by
interpolation.

(c) The regional emissions analysis
shall demonstrate that for each of the
applicable pollutants or pollutant pre-
cursors in paragraph (b)(1) of this sec-
tion the emissions are less than or
equal to the motor vehicle emissions
budget as established in the applicable
implementation plan or implementa-
tion plan submission as follows:

(1) If the applicable implementation
plan or implementation plan submis-
sion establishes emissions budgets for
milestone years, emissions in each
milestone year are less than or equal
to the motor vehicle emissions budget
established for that year;

(2) For nonattainment areas, emis-
sions in the attainment year are less
than or equal to the motor vehicle
emissions budget established in the ap-
plicable implementation plan or imple-

mentation plan submission for that
year;

(3) For nonattainment areas, emis-
sions in each analysis or horizon year
after the attainment year are less than
or equal to the motor vehicle emissions
budget established by the applicable
implementation plan or implementa-
tion plan submission for the attain-
ment year. If emissions budgets are es-
tablished for years after the attain-
ment year, emissions in each analysis
year or horizon year must be less than
or equal to the motor vehicle emissions
budget for that year, if any, or the
motor vehicle emissions budget for the
most recent budget year prior to the
analysis year or horizon year; and

(4) For maintenance areas, emissions
in each analysis or horizon year are
less than or equal to the motor vehicle
emissions budget established by the
maintenance plan for that year, if any,
or the emissions budget for the most
recent budget year prior to the analy-
sis or horizon year.

[58 FR 62235, Nov. 24, 1993, as amended at 60
FR 57185, Nov. 14, 1995]

§ 93.119 Criteria and procedures:
Motor vehicle emissions budget
(TIP).

(a) The TIP must be consistent with
the motor vehicle emissions budget(s)
in the applicable implementation plan
(or implementation plan submission).
This criterion applies during the tran-
sitional period and the control strategy
and maintenance periods, except as
provided in § 93.136. This criterion may
be satisfied if the requirements in
paragraphs (b) and (c) of this section
are met.

(b) For areas with a conforming
transportation plan that fully meets
the content requirements of § 93.106(a),
this criterion may be satisfied without
additional regional analysis if:

(1) Each program year of the TIP is
consistent with the Federal funding
which may be reasonably expected for
that year, and required State/local
matching funds and funds for State/
local funding-only projects are consist-
ent with the revenue sources expected
over the same period; and

(2) The TIP is consistent with the
conforming transportation plan such
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that the regional emissions analysis al-
ready performed for the plan applies to
the TIP also. This requires a dem-
onstration that:

(i) The TIP contains all projects
which must be started in the TIP’s
timeframe in order to achieve the high-
way and transit system envisioned by
the transportation plan in each of its
horizon years;

(ii) All TIP projects which are re-
gionally significant are part of the spe-
cific highway or transit system envi-
sioned in the transportation plan’s ho-
rizon years; and

(iii) The design concept and scope of
each regionally significant project in
the TIP is not significantly different
from that described in the transpor-
tation plan.

(3) If the requirements in paragraphs
(b)(1) and (b)(2) of this section are not
met, then:

(i) The TIP may be modified to meet
those requirements; or

(ii) The transportation plan must be
revised so that the requirements in
paragraphs (b)(1) and (b)(2) of this sec-
tion are met. Once the revised plan has
been found to conform, this criterion is
met for the TIP with no additional
analysis except a demonstration that
the TIP meets the requirements of
paragraphs (b)(1) and (b)(2) of this sec-
tion.

(c) For areas with a transportation
plan that does not meet the content re-
quirements of § 93.106(a), a regional
emissions analysis must meet all of the
following requirements:

(1) The regional emissions analysis
shall estimate emissions from the en-
tire transportation system, including
all projects contained in the proposed
TIP, the transportation plan, and all
other regionally significant highway
and transit projects expected in the
nonattainment or maintenance area in
the timeframe of the transportation
plan;

(2) The analysis methodology shall
meet the requirements of § 93.130(c);
and

(3) The regional analysis shall satisfy
the requirements of §§ 93.118(b)(1),
93.118(b)(5), and 93.118(c).

§ 93.120 Criteria and procedures:
Motor vehicle emissions budget
(project not from a plan and TIP).

(a) The project which is not from a
conforming transportation plan and a
conforming TIP must be consistent
with the motor vehicle emissions budg-
et(s) in the applicable implementation
plan (or implementation plan submis-
sion). This criterion applies during the
transitional period and the control
strategy and maintenance periods, ex-
cept as provided in § 93.136. It is satis-
fied if emissions from the implementa-
tion of the project, when considered
with the emissions from the projects in
the conforming transportation plan
and TIP and all other regionally sig-
nificant projects expected in the area,
do not exceed the motor vehicle emis-
sions budget(s) in the applicable imple-
mentation plan (or implementation
plan submission).

(b) For areas with a conforming
transportation plan that meets the
content requirements of § 93.106(a):

(1) This criterion may be satisfied
without additional regional analysis if
the project is included in the conform-
ing transportation plan, even if it is
not specifically included in the latest
conforming TIP. This requires a dem-
onstration that:

(i) Allocating funds to the project
will not delay the implementation of
projects in the transportation plan or
TIP which are necessary to achieve the
highway and transit system envisioned
by the transportation plan in each of
its horizon years;

(ii) The project is not regionally sig-
nificant or is part of the specific high-
way or transit system envisioned in
the transportation plan’s horizon
years; and

(iii) The design concept and scope of
the project is not significantly dif-
ferent from that described in the trans-
portation plan.

(2) If the requirements in paragraph
(b)(1) of this section are not met, a re-
gional emissions analysis must be per-
formed as follows:

(i) The analysis methodology shall
meet the requirements of § 93.130;

(ii) The analysis shall estimate emis-
sions from the transportation system,
including the proposed project and all
other regionally significant projects
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expected in the nonattainment or
maintenance area in the timeframe of
the transportation plan. The analysis
must include emissions from all pre-
viously approved projects which were
not from a transportation plan and
TIP; and

(iii) The emissions analysis shall
meet the requirements of §§ 93.118(b)(1),
93.118(b)(4), and 93.118(c).

(c) For areas with a transportation
plan that does not meet the content re-
quirements of § 93.106(a), a regional
emissions analysis must be performed
for the project together with the con-
forming TIP and all other regionally
significant projects expected in the
nonattainment or maintenance area.
This criterion may be satisfied if:

(1) The analysis methodology meets
the requirements of § 93.130(c);

(2) The analysis estimates emissions
from the transportation system, in-
cluding the proposed project, and all
other regionally significant projects
expected in the nonattainment or
maintenance area in the timeframe of
the transportation plan; and

(3) The regional analysis satisfies the
requirements of §§ 93.118(b)(1),
93.118(b)(5), and 93.118(c).

§ 93.121 Criteria and procedures: Lo-
calized CO violations (hot spots) in
the interim period.

(a) Each FHWA/FTA project must
eliminate or reduce the severity and
number of localized CO violations in
the area substantially affected by the
project (in CO nonattainment areas).
This criterion applies during the in-
terim and transitional periods only.
This criterion is satisfied with respect
to existing localized CO violations if it
is demonstrated that existing localized
CO violations will be eliminated or re-
duced in severity and number as a re-
sult of the project.

(b) The demonstration must be per-
formed according to the requirements
of §§ 93.105(c)(1)(i) and 93.131.

(c) For projects which are not of the
type identified by § 93.131(a), this cri-
terion may be satisfied if consideration
of local factors clearly demonstrates
that existing CO violations will be
eliminated or reduced in severity and
number. Otherwise, a quantitative
demonstration must be performed ac-

cording to the requirements of
§ 93.131(b).

§ 93.122 Criteria and procedures: In-
terim period reductions in ozone
and CO areas (transportation plan).

(a) A transportation plan must con-
tribute to emissions reductions in
ozone and CO nonattainment areas.
This criterion applies during the in-
terim and transitional periods only, ex-
cept as otherwise provided in § 93.136. It
applies to the net effect on emissions of
all projects contained in a new or re-
vised transportation plan. This cri-
terion may be satisfied if a regional
emissions analysis is performed as de-
scribed in paragraphs (b) through (f) of
this section.

(b) Determine the analysis years for
which emissions are to be estimated.
Analysis years shall be no more than
ten years apart. The first analysis year
shall be no later than the first mile-
stone year (1995 in CO nonattainment
areas and 1996 in ozone nonattainment
areas). The second analysis year shall
be either the attainment year for the
area, or if the attainment year is the
same as the first analysis year or ear-
lier, the second analysis year shall be
at least five years beyond the first
analysis year. The last year of the
transportation plan’s forecast period
shall also be an analysis year.

(c) Define the ‘Baseline’ scenario for
each of the analysis years to be the fu-
ture transportation system that would
result from current programs, com-
posed of the following (except that
projects listed in §§ 93.134 and 93.135
need not be explicitly considered):

(1) All in-place regionally significant
highway and transit facilities, services
and activities;

(2) All ongoing travel demand man-
agement or transportation system
management activities; and

(3) Completion of all regionally sig-
nificant projects, regardless of funding
source, which are currently under con-
struction or are undergoing right-of-
way acquisition (except for hardship
acquisition and protective buying);
come from the first three years of the
previously conforming transportation
plan and/or TIP; or have completed the
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NEPA process. (For the first conform-
ity determination on the transpor-
tation plan after November 24, 1993, a
project may not be included in the
‘‘Baseline’’ scenario if one of the fol-
lowing major steps has not occurred
within the past three years: NEPA
process completion; start of final de-
sign; acquisition of a significant por-
tion of the right-of-way; or approval of
the plans, specifications and estimates.
Such a project must be included in the
‘‘Action’’ scenario, as described in
paragraph (d) of this section.)

(d) Define the ‘Action’ scenario for
each of the analysis years as the trans-
portation system that will result in
that year from the implementation of
the proposed transportation plan, TIPs
adopted under it, and other expected
regionally significant projects in the
nonattainment area. It will include the
following (except that projects listed in
§§ 93.134 and 93.135 need not be explic-
itly considered):

(1) All facilities, services, and activi-
ties in the ‘Baseline’ scenario;

(2) Completion of all TCMs and re-
gionally significant projects (including
facilities, services, and activities) spe-
cifically identified in the proposed
transportation plan which will be oper-
ational or in effect in the analysis
year, except that regulatory TCMs may
not be assumed to begin at a future
time unless the regulation is already
adopted by the enforcing jurisdiction
or the TCM is identified in the applica-
ble implementation plan;

(3) All travel demand management
programs and transportation system
management activities known to the
MPO, but not included in the applica-
ble implementation plan or utilizing
any Federal funding or approval, which
have been fully adopted and/or funded
by the enforcing jurisdiction or spon-
soring agency since the last conformity
determination on the transportation
plan;

(4) The incremental effects of any
travel demand management programs
and transportation system manage-
ment activities known to the MPO, but
not included in the applicable imple-
mentation plan or utilizing any Fed-
eral funding or approval, which were
adopted and/or funded prior to the date
of the last conformity determination

on the transportation plan, but which
have been modified since then to be
more stringent or effective;

(5) Completion of all expected region-
ally significant highway and transit
projects which are not from a conform-
ing transportation plan and TIP; and

(6) Completion of all expected region-
ally significant non-FHWA/FTA high-
way and transit projects that have
clear funding sources and commit-
ments leading toward their implemen-
tation and completion by the analysis
year.

(e) Estimate the emissions predicted
to result in each analysis year from
travel on the transportation systems
defined by the ‘Baseline’ and ‘Action’
scenarios and determine the difference
in regional VOC and NOx emissions (un-
less the Administrator determines that
additional reductions in NOx would not
contribute to attainment) between the
two scenarios for ozone nonattainment
areas and the difference in CO emis-
sions between the two scenarios for CO
nonattainment areas. The analysis
must be performed for each of the anal-
ysis years according to the require-
ments of § 93.130. Emissions in mile-
stone years which are between the
analysis years may be determined by
interpolation.

(f) This criterion is met if the re-
gional VOC and NOx emissions (for
ozone nonattainment areas) and CO
emissions (for CO nonattainment
areas) predicted in the ‘Action’ sce-
nario are less than the emissions pre-
dicted from the ‘Baseline’ scenario in
each analysis year, and if this can rea-
sonably be expected to be true in the
periods between the first milestone
year and the analysis years. The re-
gional analysis must show that the
‘Action’ scenario contributes to a re-
duction in emissions from the 1990
emissions by any nonzero amount.

§ 93.123 Criteria and procedures: In-
terim period reductions in ozone
and CO areas (TIP).

(a) A TIP must contribute to emis-
sions reductions in ozone and CO non-
attainment areas. This criterion ap-
plies during the interim and transi-
tional periods only, except as otherwise
provided in § 93.136. It applies to the net
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effect on emissions of all projects con-
tained in a new or revised TIP. This
criterion may be satisfied if a regional
emissions analysis is performed as de-
scribed in paragraphs (b) through (f) of
this section.

(b) Determine the analysis years for
which emissions are to be estimated.
The first analysis year shall be no later
than the first milestone year (1995 in
CO nonattainment areas and 1996 in
ozone nonattainment areas). The anal-
ysis years shall be no more than ten
years apart. The second analysis year
shall be either the attainment year for
the area, or if the attainment year is
the same as the first analysis year or
earlier, the second analysis year shall
be at least five years beyond the first
analysis year. The last year of the
transportation plan’s forecast period
shall also be an analysis year.

(c) Define the ‘Baseline’ scenario as
the future transportation system that
would result from current programs,
composed of the following (except that
projects listed in §§ 93.134 and 93.135
need not be explicitly considered):

(1) All in-place regionally significant
highway and transit facilities, services
and activities;

(2) All ongoing travel demand man-
agement or transportation system
management activities; and

(3) Completion of all regionally sig-
nificant projects, regardless of funding
source, which are currently under con-
struction or are undergoing right-of-
way acquisition (except for hardship
acquisition and protective buying);
come from the first three years of the
previously conforming TIP; or have
completed the NEPA process. (For the
first conformity determination on the
TIP after November 24, 1993, a project
may not be included in the ‘‘Baseline’’
scenario if one of the following major
steps has not occurred within the past
three years: NEPA process completion;
start of final design; acquisition of a
significant portion of the right-of-way;
or approval of the plans, specifications
and estimates. Such a project must be
included in the ‘‘Action’’ scenario, as
described in paragraph (d) of this sec-
tion.)

(d) Define the ‘Action’ scenario as
the future transportation system that
will result from the implementation of

the proposed TIP and other expected
regionally significant projects in the
nonattainment area in the timeframe
of the transportation plan. It will in-
clude the following (except that
projects listed in §§ 93.134 and 93.135
need not be explicitly considered):

(1) All facilities, services, and activi-
ties in the ‘Baseline’ scenario;

(2) Completion of all TCMs and re-
gionally significant projects (including
facilities, services, and activities) in-
cluded in the proposed TIP, except that
regulatory TCMs may not be assumed
to begin at a future time unless the
regulation is already adopted by the
enforcing jurisdiction or the TCM is
contained in the applicable implemen-
tation plan;

(3) All travel demand management
programs and transportation system
management activities known to the
MPO, but not included in the applica-
ble implementation plan or utilizing
any Federal funding or approval, which
have been fully adopted and/or funded
by the enforcing jurisdiction or spon-
soring agency since the last conformity
determination on the TIP;

(4) The incremental effects of any
travel demand management programs
and transportation system manage-
ment activities known to the MPO, but
not included in the applicable imple-
mentation plan or utilizing any Fed-
eral funding or approval, which were
adopted and/or funded prior to the date
of the last conformity determination
on the TIP, but which have been modi-
fied since then to be more stringent or
effective;

(5) Completion of all expected region-
ally significant highway and transit
projects which are not from a conform-
ing transportation plan and TIP; and

(6) Completion of all expected region-
ally significant non-FHWA/FTA high-
way and transit projects that have
clear funding sources and commit-
ments leading toward their implemen-
tation and completion by the analysis
year.

(e) Estimate the emissions predicted
to result in each analysis year from
travel on the transportation systems
defined by the ‘Baseline’ and ‘Action’
scenarios, and determine the difference
in regional VOC and NOx emissions (un-
less the Administrator determines that
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additional reductions of NOx would not
contribute to attainment) between the
two scenarios for ozone nonattainment
areas and the difference in CO emis-
sions between the two scenarios for CO
nonattainment areas. The analysis
must be performed for each of the anal-
ysis years according to the require-
ments of § 93.130. Emissions in mile-
stone years which are between analysis
years may be determined by interpola-
tion.

(f) This criterion is met if the re-
gional VOC and NOx emissions in ozone
nonattainment areas and CO emissions
in CO nonattainment areas predicted in
the ‘Action’ scenario are less than the
emissions predicted from the ‘Baseline’
scenario in each analysis year, and if
this can reasonably be expected to be
true in the period between the analysis
years. The regional analysis must show
that the ‘Action’ scenario contributes
to a reduction in emissions from the
1990 emissions by any nonzero amount.

§ 93.124 Criteria and procedures: In-
terim period reductions for ozone
and CO areas (project not from a
plan and TIP).

A transportation project which is not
from a conforming transportation plan
and TIP must contribute to emissions
reductions in ozone and CO nonattain-
ment areas. This criterion applies dur-
ing the interim and transitional peri-
ods only, except as otherwise provided
in § 93.136. This criterion is satisfied if
a regional emissions analysis is per-
formed which meets the requirements
of § 93.122 and which includes the trans-
portation plan and project in the ‘Ac-
tion’ scenario. If the project which is
not from a conforming transportation
plan and TIP is a modification of a
project currently in the plan or TIP,
the ‘Baseline’ scenario must include
the project with its original design
concept and scope, and the ‘Action’
scenario must include the project with
its new design concept and scope.

§ 93.125 Criteria and procedures: In-
terim period reductions for PM10
and NO2 areas (transportation
plan).

(a) A transportation plan must con-
tribute to emission reductions or must
not increase emissions in PM10 and NO2

nonattainment areas. This criterion

applies only during the interim and
transitional periods. It applies to the
net effect on emissions of all projects
contained in a new or revised transpor-
tation plan. This criterion may be sat-
isfied if the requirements of either
paragraph (b) or (c) of this section are
met.

(b) Demonstrate that implementa-
tion of the plan and all other region-
ally significant projects expected in
the nonattainment area will contribute
to reductions in emissions of PM10 in a
PM10 nonattainment area (and of each
transportation-related precursor of
PM10 in PM10 nonattainment areas if
the EPA Regional Administrator or the
director of the State air agency has
made a finding that such precursor
emissions from within the nonattain-
ment area are a significant contributor
to the PM10 nonattainment problem
and has so notified the MPO and DOT)
and of NOx in an NO2 nonattainment
area, by performing a regional emis-
sions analysis as follows:

(1) Determine the analysis years for
which emissions are to be estimated.
Analysis years shall be no more than
ten years apart. The first analysis year
shall be no later than 1996 (for NO2

areas) or four years and six months fol-
lowing the date of designation (for
PM10 areas). The second analysis year
shall be either the attainment year for
the area, or if the attainment year is
the same as the first analysis year or
earlier, the second analysis year shall
be at least five years beyond the first
analysis year. The last year of the
transportation plan’s forecast period
shall also be an analysis year.

(2) Define for each of the analysis
years the ‘‘Baseline’’ scenario, as de-
fined in § 93.122(c), and the ‘‘Action’’
scenario, as defined in § 93.122(d).

(3) Estimate the emissions predicted
to result in each analysis year from
travel on the transportation systems
defined by the ‘‘Baseline’’ and ‘‘Ac-
tion’’ scenarios and determine the dif-
ference between the two scenarios in
regional PM10 emissions in a PM10 non-
attainment area (and transportation-
related precursors of PM10 in PM10 non-
attainment areas if the EPA Regional
Administrator or the director of the
State air agency has made a finding
that such precursor emissions from
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within the nonattainment area are a
significant contributor to the PM10

nonattainment problem and has so no-
tified the MPO and DOT) and in NOx

emissions in an NO2 nonattainment
area. The analysis must be performed
for each of the analysis years according
to the requirements of § 93.130. The
analysis must address the periods be-
tween the analysis years and the peri-
ods between 1990, the first milestone
year (if any), and the first of the analy-
sis years. Emissions in milestone years
which are between the analysis years
may be determined by interpolation.

(4) Demonstrate that the regional
PM10 emissions and PM10 precursor
emissions, where applicable, (for PM10

nonattainment areas) and NOx emis-
sions (for NO2 nonattainment areas)
predicted in the ‘Action’ scenario are
less than the emissions predicted from
the ‘Baseline’ scenario in each analysis
year, and that this can reasonably be
expected to be true in the periods be-
tween the first milestone year (if any)
and the analysis years.

(c) Demonstrate that when the
projects in the transportation plan and
all other regionally significant projects
expected in the nonattainment area are
implemented, the transportation sys-
tem’s total highway and transit emis-
sions of PM10 in a PM10 nonattainment
area (and transportation-related pre-
cursors of PM10 in PM10 nonattainment
areas if the EPA Regional Adminis-
trator or the director of the State air
agency has made a finding that such
precursor emissions from within the
nonattainment area are a significant
contributor to the PM10 nonattainment
problem and has so notified the MPO
and DOT) and of NOx in an NO2 non-
attainment area will not be greater
than baseline levels, by performing a
regional emissions analysis as follows:

(1) Determine the baseline regional
emissions of PM10 and PM10 precursors,
where applicable (for PM10 nonattain-
ment areas) and NOx (for NO2 non-
attainment areas) from highway and
transit sources. Baseline emissions are
those estimated to have occurred dur-
ing calendar year 1990, unless the im-
plementation plan revision required by
§ 51.396 of this chapter defines the base-
line emissions for a PM10 area to be
those occurring in a different calendar

year for which a baseline emissions in-
ventory was developed for the purpose
of developing a control strategy imple-
mentation plan.

(2) Estimate the emissions of the ap-
plicable pollutant(s) from the entire
transportation system, including
projects in the transportation plan and
TIP and all other regionally significant
projects in the nonattainment area, ac-
cording to the requirements of § 93.130.
Emissions shall be estimated for analy-
sis years which are no more than ten
years apart. The first analysis year
shall be no later than 1996 (for NO2

areas) or four years and six months fol-
lowing the date of designation (for
PM10 areas). The second analysis year
shall be either the attainment year for
the area, or if the attainment year is
the same as the first analysis year or
earlier, the second analysis year shall
be at least five years beyond the first
analysis year. The last year of the
transportation plan’s forecast period
shall also be an analysis year.

(3) Demonstrate that for each analy-
sis year the emissions estimated in
paragraph (c)(2) of this section are no
greater than baseline emissions of PM10

and PM10 precursors, where applicable
(for PM10 nonattainment areas) or NOx

(for NO2 nonattainment areas) from
highway and transit sources.

§ 93.126 Criteria and procedures: In-
terim period reductions for PM10
and NO2 areas (TIP).

(a) A TIP must contribute to emis-
sion reductions or must not increase
emissions in PM10 and NO2 nonattain-
ment areas. This criterion applies only
during the interim and transitional pe-
riods. It applies to the net effect on
emissions of all projects contained in a
new or revised TIP. This criterion may
be satisfied if the requirements of ei-
ther paragraph (b) or paragraph (c) of
this section are met.

(b) Demonstrate that implementa-
tion of the plan and TIP and all other
regionally significant projects expected
in the nonattainment area will contrib-
ute to reductions in emissions of PM10

in a PM10 nonattainment area (and
transportation-related precursors of
PM10 in PM10 nonattainment areas if
the EPA Regional Administrator or the
director of the State air agency has
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made a finding that such precursor
emissions from within the nonattain-
ment area are a significant contributor
to the PM10 nonattainment problem
and has so notified the MPO and DOT)
and of NOx in an NO2 nonattainment
area, by performing a regional emis-
sions analysis as follows:

(1) Determine the analysis years for
which emissions are to be estimated,
according to the requirements of
§ 93.125(b)(1).

(2) Define for each of the analysis
years the ‘‘Baseline’’ scenario, as de-
fined in § 93.123(c), and the ‘‘Action’’
scenario, as defined in § 93.123(d).

(3) Estimate the emissions predicted
to result in each analysis year from
travel on the transportation systems
defined by the ‘‘Baseline’’ and ‘‘Ac-
tion’’ scenarios as required by
§ 93.125(b)(3), and make the demonstra-
tion required by § 93.125(b)(4).

(c) Demonstrate that when the
projects in the transportation plan and
TIP and all other regionally significant
projects expected in the area are imple-
mented, the transportation system’s
total highway and transit emissions of
PM10 in a PM10 nonattainment area
(and transportation-related precursors
of PM10 in PM10 nonattainment areas if
the EPA Regional Administrator or the
director of the State air agency has
made a finding that such precursor
emissions from within the nonattain-
ment area are a significant contributor
to the PM10 nonattainment problem
and has so notified the MPO and DOT)
and of NOx in an NO2 nonattainment
area will not be greater than baseline
levels, by performing a regional emis-
sions analysis as required by § 93.125(c)
(1) through (3).

§ 93.127 Criteria and procedures: In-
terim period reductions for PM10
and NO2 areas (project not from a
plan and TIP).

A transportation project which is not
from a conforming transportation plan
and TIP must contribute to emission
reductions or must not increase emis-
sions in PM10 and NO2 nonattainment
areas. This criterion applies during the
interim and transitional periods only.
This criterion is met if a regional emis-
sions analysis is performed which
meets the requirements of § 93.125 and

which includes the transportation plan
and project in the ‘Action’ scenario. If
the project which is not from a con-
forming transportation plan and TIP is
a modification of a project currently in
the transportation plan or TIP, and
§ 93.125(b) is used to demonstrate satis-
faction of this criterion, the ‘Baseline’
scenario must include the project with
its original design concept and scope,
and the ‘Action’ scenario must include
the project with its new design concept
and scope.

§ 93.128 Transition from the interim
period to the control strategy pe-
riod.

(a) Control strategy implementation
plan submissions. (1) The transportation
plan and TIP must be demonstrated to
conform by 18 months from the date of
the State’s initial submission to EPA
of each control strategy implementa-
tion plan establishing a motor vehicle
emissions budget. If conformity is not
determined by 18 months from the date
of submission of such control strategy
implementation plan, the conformity
status of the transportation plan and
TIP will lapse, and no new project-level
conformity determinations may be
made, until the transportation plan
and TIP have been demonstrated to
conform.

(2) For areas not yet in the control
strategy period for a given pollutant,
conformity shall be demonstrated
using the motor vehicle emissions
budget(s) in a submitted control strat-
egy implementation plan revision for
that pollutant beginning 90 days after
submission, unless EPA declares such
budget(s) inadequate for transportation
conformity purposes. The motor vehi-
cle emissions budget(s) may be used to
determine conformity during the first
90 days after its submission if EPA
agrees that the budget(s) are adequate
for conformity purposes.

(b) Disapprovals. (1) If EPA dis-
approves the submitted control strat-
egy implementation plan revision and
so notifies the State, MPO, and DOT,
which initiates the sanction process
under Clean Air Act section 179 or
110(m), the conformity status of the
transportation plan and TIP shall lapse
120 days after EPA’s disapproval, and
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no new project-level conformity deter-
minations may be made. No new trans-
portation plan, TIP, or project may be
found to conform until another control
strategy implementation plan revision
fulfilling the same Clean Air Act re-
quirements is submitted and conform-
ity to this submission is determined.

(2) Notwithstanding paragraph (b)(1)
of this section, if EPA disapproves the
submitted control strategy implemen-
tation plan revision but makes a pro-
tective finding, the conformity status
of the transportation plan and TIP
shall lapse on the date that highway
sanctions as a result of the disapproval
are imposed on the nonattainment area
under section 179(b)(1) of the Clean Air
Act. No new transportation plan, TIP,
or project may be found to conform
until another control strategy imple-
mentation plan revision fulfilling the
same Clean Air Act requirements is
submitted and conformity to this sub-
mission is determined.

(c) Failure to submit and incomplete-
ness. For areas where EPA notifies the
State, MPO, and DOT of the State’s
failure to submit or submission of an
incomplete control strategy implemen-
tation plan revision, which initiates
the sanction process under Clean Air
Act sections 179 or 110(m), the conform-
ity status of the transportation plan
and TIP shall lapse on the date that
highway sanctions are imposed on the
nonattainment area for such failure
under section 179(b)(1) of the Clean Air
Act, unless the failure has been rem-
edied and acknowledged by a letter
from the EPA Regional Administrator.

(d) Federal implementation plans. When
EPA promulgates a federal implemen-
tation plan that contains motor vehi-
cle emissions budget(s) as a result of a
State failure, the conformity lapse im-
posed by this section because of that
State failure is removed.

(e) Projects. If the currently conform-
ing transportation plan and TIP have
not been demonstrated to conform ac-
cording to transitional period criteria
and procedures, the requirements of
paragraphs (e) (1) and (2) of this section
must be met.

(1) Before a FHWA/FTA project which
is regionally significant and increases
single-occupant vehicle capacity (a
new general purpose highway on a new

location or adding general purpose
lanes) may be found to conform, the
State air agency must be consulted on
how the emissions which the existing
transportation plan and TIP’s conform-
ity determination estimates for the
‘‘Action’’ scenario (as required by
§§ 93.122 through 93.127) compare to the
motor vehicle emissions budget in the
implementation plan submission or the
projected motor vehicle emissions
budget in the implementation plan
under development.

(2) In the event of unresolved dis-
putes on such project-level conformity
determinations, the State air agency
may escalate the issue to the Governor
consistent with the procedure in
§ 93.105(d), which applies for any State
air agency comments on a conformity
determination.

(f) Redetermination of conformity of the
existing transportation plan and TIP ac-
cording to the transitional period criteria
and procedures. (1) The redetermination
of the conformity of the existing trans-
portation plan and TIP according to
transitional period criteria and proce-
dures (as required by paragraphs (a)(1)
and (d)(1) of this section) does not re-
quire new emissions analysis and does
not have to satisfy the requirements of
§§ 93.110 and 93.111 if:

(i) The control strategy implementa-
tion plan revision submitted to EPA
uses the MPO’s modeling of the exist-
ing transportation plan and TIP for its
projections of motor vehicle emissions;
and

(ii) The control strategy implementa-
tion plan does not include any trans-
portation projects which are not in-
cluded in the transportation plan and
TIP.

(2) A redetermination of conformity
as described in paragraph (f)(1) of this
section is not considered a conformity
determination for the purposes of
§ 93.104(b)(4) or § 93.104(c)(4) regarding
the maximum intervals between con-
formity determinations. Conformity
must be determined according to all
the applicable criteria and procedures
of § 93.109 within three years of the last
determination which did not rely on
paragraph (f)(1) of this section.

(g) Nonattainment areas which are not
required to demonstrate reasonable fur-
ther progress and attainment. If an area
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listed in § 93.136 submits a control
strategy implementation plan revision,
the requirements of paragraphs (a) and
(e) of this section apply. Because the
areas listed in § 93.136 are not required
to demonstrate reasonable further
progress and attainment the provisions
of paragraphs (b) and (c) of this section
do not apply to these areas.

(h) Maintenance plans. If a control
strategy implementation plan revision
is not submitted to EPA but a mainte-
nance plan required by Clean Air Act
section 175A is submitted to EPA, the
requirements of paragraph (a) or (d) of
this section apply, with the mainte-
nance plan submission treated as a
‘‘control strategy implementation plan
revision’’ for the purposes of those re-
quirements.

[58 FR 62235, Nov. 24, 1993, as amended at 60
FR 7452, Feb. 8, 1995; 60 FR 40100, Aug. 7, 1995;
60 FR 57186, Nov. 14, 1995]

§ 93.129 Requirements for adoption or
approval of projects by other recipi-
ents of funds designated under title
23 U.S.C. or the Federal Transit Act.

No recipient of federal funds des-
ignated under title 23 U.S.C. or the
Federal Transit Act shall adopt or ap-
prove a regionally significant highway
or transit project, regardless of funding
source, unless there is a currently con-
forming transportation plan and TIP
consistent with the requirements of
§ 93.114 and the requirements of one of
the following paragraphs (a) through
(e) of this section are met:

(a) The project comes from a con-
forming plan and program consistent
with the requirements of § 93.115;

(b) The project is included in the re-
gional emissions analysis supporting
the currently conforming TIP’s con-
formity determination, even if the
project is not strictly ‘‘included’’ in
the TIP for the purposes of MPO
project selection or endorsement, and
the project’s design concept and scope
have not changed significantly from
those which were included in the re-
gional emissions analysis, or in a man-
ner which would significantly impact
use of the facility;

(c) During the control strategy or
maintenance period, the project is con-
sistent with the motor vehicle emis-
sions budget(s) in the applicable imple-

mentation plan consistent with the re-
quirements of § 93.120;

(d) During Phase II of the interim pe-
riod, the project contributes to emis-
sions reductions or does not increase
emissions consistent with the require-
ments of § 93.124 (in ozone and CO non-
attainment areas) or § 93.127 (in PM10

and NO2 nonattainment areas); or
(e) During the transitional period,

the project satisfies the requirements
of both paragraphs (c) and (d) of this
section.

§ 93.130 Procedures for determining
regional transportation-related
emissions.

(a) General requirements. (1) The re-
gional emissions analysis for the trans-
portation plan, TIP, or project not
from a conforming plan and TIP shall
include all regionally significant
projects expected in the nonattainment
or maintenance area, including FHWA/
FTA projects proposed in the transpor-
tation plan and TIP and all other re-
gionally significant projects which are
disclosed to the MPO as required by
§ 93.105. Projects which are not region-
ally significant are not required to be
explicitly modeled, but VMT from such
projects must be estimated in accord-
ance with reasonable professional prac-
tice. The effects of TCMs and similar
projects that are not regionally signifi-
cant may also be estimated in accord-
ance with reasonable professional prac-
tice.

(2) The emissions analysis may not
include for emissions reduction credit
any TCMs which have been delayed be-
yond the scheduled date(s) until such
time as implementation has been as-
sured. If the TCM has been partially
implemented and it can be dem-
onstrated that it is providing quantifi-
able emission reduction benefits, the
emissions analysis may include that
emissions reduction credit.

(3) Emissions reduction credit from
projects, programs, or activities which
require a regulation in order to be im-
plemented may not be included in the
emissions analysis unless the regula-
tion is already adopted by the enforc-
ing jurisdiction. Adopted regulations
are required for demand management
strategies for reducing emissions which
are not specifically identified in the
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applicable implementation plan, and
for control programs which are exter-
nal to the transportation system itself,
such as tailpipe or evaporative emis-
sion standards, limits on gasoline vola-
tility, inspection and maintenance pro-
grams, and oxygenated or reformulated
gasoline or diesel fuel. A regulatory
program may also be considered to be
adopted if an opt-in to a Federally en-
forced program has been approved by
EPA, if EPA has promulgated the pro-
gram (if the control program is a Fed-
eral responsibility, such as tailpipe
standards), or if the Clean Air Act re-
quires the program without need for in-
dividual State action and without any
discretionary authority for EPA to set
its stringency, delay its effective date,
or not implement the program.

(4) Notwithstanding paragraph (a)(3)
of this section, during the transitional
period, control measures or programs
which are committed to in an imple-
mentation plan submission as de-
scribed in §§ 93.118 through 93.120, but
which has not received final EPA ac-
tion in the form of a finding of incom-
pleteness, approval, or disapproval may
be assumed for emission reduction
credit for the purpose of demonstrating
that the requirements of §§ 93.118
through 93.120 are satisfied.

(5) A regional emissions analysis for
the purpose of satisfying the require-
ments of §§ 93.122 through 93.124 may
account for the programs in paragraph
(a)(4) of this section, but the same as-
sumptions about these programs shall
be used for both the ‘‘Baseline’’ and
‘‘Action’’ scenarios.

(6) Ambient temperatures shall be
consistent with those used to establish
the emissions budget in the applicable
implementation plan. Factors other
than temperatures, for example the
fraction of travel in a hot stabilized en-
gine mode, may be modified after
interagency consultation according to
§ 93.105 if the newer estimates incor-
porate additional or more geographi-
cally specific information or represent
a logically estimated trend in such fac-
tors beyond the period considered in
the applicable implementation plan.

(b) Serious, severe, and extreme ozone
nonattainment areas and serious carbon
monoxide areas after January 1, 1995. Es-
timates of regional transportation-re-

lated emissions used to support con-
formity determinations must be made
according to procedures which meet
the requirements in paragraphs (b) (1)
through (5) of this section.

(1) A network-based transportation
demand model or models relating trav-
el demand and transportation system
performance to land-use patterns, pop-
ulation demographics, employment,
transportation infrastructure, and
transportation policies must be used to
estimate travel within the metropoli-
tan planning area of the nonattain-
ment area. Such a model shall possess
the following attributes:

(i) The modeling methods and the
functional relationships used in the
model(s) shall in all respects be in ac-
cordance with acceptable professional
practice, and reasonable for purposes of
emission estimation;

(ii) The network-based model(s) must
be validated against ground counts for
a base year that is not more than 10
years prior to the date of the conform-
ity determination. Land use, popu-
lation, and other inputs must be based
on the best available information and
appropriate to the validation base
year;

(iii) For peak-hour or peak-period
traffic assignments, a capacity sen-
sitive assignment methodology must
be used;

(iv) Zone-to-zone travel times used to
distribute trips between origin and des-
tination pairs must be in reasonable
agreement with the travel times which
result from the process of assignment
of trips to network links. Where use of
transit currently is anticipated to be a
significant factor in satisfying trans-
portation demand, these times should
also be used for modeling mode splits;

(v) Free-flow speeds on network links
shall be based on empirical observa-
tions;

(vi) Peak and off-peak travel demand
and travel times must be provided;

(vii) Trip distribution and mode
choice must be sensitive to pricing,
where pricing is a significant factor, if
the network model is capable of such
determinations and the necessary in-
formation is available;
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(viii) The model(s) must utilize and
document a logical correspondence be-
tween the assumed scenario of land de-
velopment and use and the future
transportation system for which emis-
sions are being estimated. Reliance on
a formal land-use model is not specifi-
cally required but is encouraged;

(ix) A dependence of trip generation
on the accessibility of destinations via
the transportation system (including
pricing) is strongly encouraged but not
specifically required, unless the net-
work model is capable of such deter-
minations and the necessary informa-
tion is available;

(x) A dependence of regional eco-
nomic and population growth on the
accessibility of destinations via the
transportation system is strongly en-
couraged but not specifically required,
unless the network model is capable of
such determinations and the necessary
information is available; and

(xi) Consideration of emissions in-
creases from construction-related con-
gestion is not specifically required.

(2) Highway Performance Monitoring
System (HPMS) estimates of vehicle
miles traveled shall be considered the
primary measure of vehicle miles trav-
eled within the portion of the non-
attainment or maintenance area and
for the functional classes of roadways
included in HPMS, for urban areas
which are sampled on a separate urban
area basis. A factor (or factors) shall be
developed to reconcile and calibrate
the network-based model estimates of
vehicle miles traveled in the base year
of its validation to the HPMS esti-
mates for the same period, and these
factors shall be applied to model esti-
mates of future vehicle miles traveled.
In this factoring process, consideration
will be given to differences in the facil-
ity coverage of the HPMS and the mod-
eled network description. Departure
from these procedures is permitted
with the concurrence of DOT and EPA.

(3) Reasonable methods shall be used
to estimate nonattainment area vehi-
cle travel on off-network roadways
within the urban transportation plan-
ning area, and on roadways outside the
urban transportation planning area.

(4) Reasonable methods in accordance
with good practice must be used to es-
timate traffic speeds and delays in a

manner that is sensitive to the esti-
mated volume of travel on each road-
way segment represented in the net-
work model.

(c) Areas which are not serious, severe,
or extreme ozone nonattainment areas or
serious carbon monoxide areas, or before
January 1, 1995. (1) Procedures which
satisfy some or all of the requirements
of paragraph (b) of this section shall be
used in all areas not subject to para-
graph (b) of this section in which those
procedures have been the previous
practice of the MPO.

(2) Regional emissions may be esti-
mated by methods which do not explic-
itly or comprehensively account for
the influence of land use and transpor-
tation infrastructure on vehicle miles
traveled and traffic speeds and conges-
tion. Such methods must account for
VMT growth by extrapolating histori-
cal VMT or projecting future VMT by
considering growth in population and
historical growth trends for vehicle
miles travelled per person. These meth-
ods must also consider future economic
activity, transit alternatives, and
transportation system policies.

(d) Projects not from a conforming plan
and TIP in isolated rural nonattainment
and maintenance areas. This paragraph
applies to any nonattainment or main-
tenance area or any portion thereof
which does not have a metropolitan
transportation plan or TIP and whose
projects are not part of the emissions
analysis of any MPO’s metropolitan
transportation plan or TIP (because
the nonattainment or maintenance
area or portion thereof does not con-
tain a metropolitan planning area or
portion of a metropolitan planning
area and is not part of a Metropolitan
Statistical Area or Consolidated Met-
ropolitan Statistical Area which is or
contains a nonattainment or mainte-
nance area).

(1) Conformity demonstrations for
projects in these areas may satisfy the
requirements of §§ 93.120, 93.124, and
93.127 with one regional emissions anal-
ysis which includes all the regionally
significant projects in the nonattain-
ment or maintenance area (or portion
thereof).

(2) The requirements of § 93.120 shall
be satisfied according to the procedures
in § 93.120(c), with references to the
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‘‘transportation plan’’ taken to mean
the statewide transportation plan.

(3) The requirements of §§ 93.124 and
93.127 which reference ‘‘transportation
plan’’ or ‘‘TIP’’ shall be taken to mean
those projects in the statewide trans-
portation plan or statewide TIP which
are in the nonattainment or mainte-
nance area (or portion thereof).

(4) The requirement of § 93.129(b) shall
be satisfied if:

(i) The project is included in the re-
gional emissions analysis which in-
cludes all regionally significant high-
way and transportation projects in the
nonattainment or maintenance area
(or portion thereof) and supports the
most recent conformity determination
made according to the requirements of
§§ 93.120, 93.124, or 93.127 (as modified by
paragraphs (d)(2) and (d)(3) of this sec-
tion), as appropriate for the time pe-
riod and pollutant; and

(ii) The project’s design concept and
scope have not changed significantly
from those which were included in the
regional emissions analysis, or in a
manner which would significantly im-
pact use of the facility.

(e) PM10 from construction-related fugi-
tive dust. (1) For areas in which the im-
plementation plan does not identify
construction-related fugitive PM10 as a
contributor to the nonattainment
problem, the fugitive PM10 emissions
associated with highway and transit
project construction are not required
to be considered in the regional emis-
sions analysis.

(2) In PM10 nonattainment and main-
tenance areas with implementation
plans which identify construction-re-
lated fugitive PM10 as a contributor to
the nonattainment problem, the re-
gional PM10 emissions analysis shall
consider construction-related fugitive
PM10 and shall account for the level of
construction activity, the fugitive
PM10 control measures in the applica-
ble implementation plan, and the dust-
producing capacity of the proposed ac-
tivities.

[58 FR 62235, Nov. 24, 1993, as amended at 60
FR 57186, Nov. 14, 1995]

§ 93.131 Procedures for determining
localized CO and PM10 concentra-
tions (hot-spot analysis).

(a) In the following cases, CO hot-
spot analyses must be based on the ap-
plicable air quality models, data bases,
and other requirements specified in 40
CFR part 51, Appendix W (‘‘Guideline
on Air Quality Models (Revised)’’
(1988), supplement A (1987) and supple-
ment B (1993), EPA publication no. 450/
2–78–027R), unless, after the inter-
agency consultation process described
in § 93.105 and with the approval of the
EPA Regional Administrator, these
models, data bases, and other require-
ments are determined to be inappropri-
ate:

(1) For projects in or affecting loca-
tions, areas, or categories of sites
which are identified in the applicable
implementation plan as sites of current
violation or possible current violation;

(2) For those intersections at Level-
of-Service D, E, or F, or those that will
change to Level-of-Service D, E, or F
because of increased traffic volumes re-
lated to a new project in the vicinity;

(3) For any project involving or af-
fecting any of the intersections which
the applicable implementation plan
identifies as the top three intersections
in the nonattainment or maintenance
area based on the highest traffic vol-
umes;

(4) For any project involving or af-
fecting any of the intersections which
the applicable implementation plan
identifies as the top three intersections
in the nonattainment or maintenance
area based on the worst Level-of-Serv-
ice; and

(5) Where use of the ‘‘Guideline’’
models is practicable and reasonable
given the potential for violations.

(b) In cases other than those de-
scribed in paragraph (a) of this section,
other quantitative methods may be
used if they represent reasonable and
common professional practice.

(c) CO hot-spot analyses must include
the entire project, and may be per-
formed only after the major design fea-
tures which will significantly impact
CO concentrations have been identi-
fied. The background concentration
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can be estimated using the ratio of fu-
ture to current traffic multiplied by
the ratio of future to current emission
factors.

(d) PM10 hot-spot analysis must be
performed for projects which are lo-
cated at sites at which violations have
been verified by monitoring, and at
sites which have essentially identical
vehicle and roadway emission and dis-
persion characteristics (including sites
near one at which a violation has been
monitored). The projects which require
PM–10 hot-spot analysis shall be deter-
mined through the interagency con-
sultation process required in § 93.105. In
PM–10 nonattainment and maintenance
areas, new or expanded bus and rail
terminals and transfer points which in-
crease the number of diesel vehicles
congregating at a single location re-
quire hot-spot analysis. DOT may
choose to make a categorical conform-
ity determination on bus and rail ter-
minals or transfer points based on ap-
propriate modeling of various terminal
sizes, configurations, and activity lev-
els. The requirements of this paragraph
for quantitative hot-spot analysis will
not take effect until EPA releases mod-
eling guidance on this subject and an-
nounces in the FEDERAL REGISTER that
these requirements are in effect.

(e) Hot-spot analysis assumptions
must be consistent with those in the
regional emissions analysis for those
inputs which are required for both
analyses.

(f) PM10 or CO mitigation or control
measures shall be assumed in the hot-
spot analysis only where there are
written commitments from the project
sponsor and/or operator to the imple-
mentation of such measures, as re-
quired by § 93.133(a).

(g) CO and PM10 hot-spot analyses are
not required to consider construction-
related activities which cause tem-
porary increases in emissions. Each
site which is affected by construction-
related activities shall be considered
separately, using established ‘‘Guide-
line’’ methods. Temporary increases
are defined as those which occur only
during the construction phase and last
five years or less at any individual site.

§ 93.132 Using the motor vehicle emis-
sions budget in the applicable im-
plementation plan (or implementa-
tion plan submission).

(a) In interpreting an applicable im-
plementation plan (or implementation
plan submission) with respect to its
motor vehicle emissions budget(s), the
MPO and DOT may not infer additions
to the budget(s) that are not explicitly
intended by the implementation plan
(or submission). Unless the implemen-
tation plan explicitly quantifies the
amount by which motor vehicle emis-
sions could be higher while still allow-
ing a demonstration of compliance
with the milestone, attainment, or
maintenance requirement and explic-
itly states an intent that some or all of
this additional amount should be avail-
able to the MPO and DOT in the emis-
sion budget for conformity purposes,
the MPO may not interpret the budget
to be higher than the implementation
plan’s estimate of future emissions.
This applies in particular to applicable
implementation plans (or submissions)
which demonstrate that after imple-
mentation of control measures in the
implementation plan:

(1) Emissions from all sources will be
less than the total emissions that
would be consistent with a required
demonstration of an emissions reduc-
tion milestone;

(2) Emissions from all sources will re-
sult in achieving attainment prior to
the attainment deadline and/or ambi-
ent concentrations in the attainment
deadline year will be lower than needed
to demonstrate attainment; or

(3) Emissions will be lower than need-
ed to provide for continued mainte-
nance.

(b) If an applicable implementation
plan submitted before November 24,
1993 demonstrates that emissions from
all sources will be less than the total
emissions that would be consistent
with attainment and quantifies that
‘‘safety margin,’’ the State may submit
a SIP revision which assigns some or
all of this safety margin to highway
and transit mobile sources for the pur-
poses of conformity. Such a SIP revi-
sion, once it is endorsed by the Gov-
ernor and has been subject to a public
hearing, may be used for the purposes
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of transportation conformity before it
is approved by EPA.

(c) A conformity demonstration shall
not trade emissions among budgets
which the applicable implementation
plan (or implementation plan submis-
sion) allocates for different pollutants
or precursors, or among budgets allo-
cated to motor vehicles and other
sources, without a SIP revision or a
SIP which establishes mechanisms for
such trades.

(d) If the applicable implementation
plan (or implementation plan submis-
sion) estimates future emissions by ge-
ographic subarea of the nonattainment
area, the MPO and DOT are not re-
quired to consider this to establish sub-
area budgets, unless the applicable im-
plementation plan (or implementation
plan submission) explicitly indicates
an intent to create such subarea budg-
ets for the purposes of conformity.

(e) If a nonattainment area includes
more than one MPO, the SIP may es-
tablish motor vehicle emissions budg-
ets for each MPO, or else the MPOs
must collectively make a conformity
determination for the entire nonattain-
ment area.

§ 93.133 Enforceability of design con-
cept and scope and project-level
mitigation and control measures.

(a) Prior to determining that a trans-
portation project is in conformity, the
MPO, other recipient of funds des-
ignated under title 23 U.S.C. or the
Federal Transit Act, FHWA, or FTA
must obtain from the project sponsor
and/or operator written commitments
to implement in the construction of
the project and operation of the result-
ing facility or service any project-level
mitigation or control measures which
are identified as conditions for NEPA
process completion with respect to
local PM10 or CO impacts. Before mak-
ing conformity determinations written
commitments must also be obtained
for project-level mitigation or control
measures which are conditions for
making conformity determinations for
a transportation plan or TIP and in-
cluded in the project design concept
and scope which is used in the regional
emissions analysis required by §§ 93.118
through 93.120 and §§ 93.122–93.124 or

used in the project-level hot-spot anal-
ysis required by §§ 93.116 and 93.121.

(b) Project sponsors voluntarily com-
mitting to mitigation measures to fa-
cilitate positive conformity determina-
tions must comply with the obligations
of such commitments.

(c) The implementation plan revision
required in § 51.396 of this chapter shall
provide that written commitments to
mitigation measures must be obtained
prior to a positive conformity deter-
mination, and that project sponsors
must comply with such commitments.

(d) During the control strategy and
maintenance periods, if the MPO or
project sponsor believes the mitigation
or control measure is no longer nec-
essary for conformity, the project
sponsor or operator may be relieved of
its obligation to implement the mitiga-
tion or control measure if it can dem-
onstrate that the requirements of
§§ 93.116, 93.118, and 93.119 are satisfied
without the mitigation or control
measure, and so notifies the agencies
involved in the interagency consulta-
tion process required under § 93.105. The
MPO and DOT must confirm that the
transportation plan and TIP still sat-
isfy the requirements of §§ 93.118 and
93.119 and that the project still satis-
fies the requirements of § 93.116, and
therefore that the conformity deter-
minations for the transportation plan,
TIP, and project are still valid.

§ 93.134 Exempt projects.

Notwithstanding the other require-
ments of this subpart, highway and
transit projects of the types listed in
Table 2 are exempt from the require-
ment that a conformity determination
be made. Such projects may proceed to-
ward implementation even in the ab-
sence of a conforming transportation
plan and TIP. A particular action of
the type listed in Table 2 is not exempt
if the MPO in consultation with other
agencies (see § 93.105(c)(1)(iii)), the
EPA, and the FHWA (in the case of a
highway project) or the FTA (in the
case of a transit project) concur that it
has potentially adverse emissions im-
pacts for any reason. States and MPOs
must ensure that exempt projects do
not interfere with TCM implementa-
tion.
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TABLE 2.—EXEMPT PROJECTS

Safety
Railroad/highway crossing.
Hazard elimination program.
Safer non-Federal-aid system roads.
Shoulder improvements.
Increasing sight distance.
Safety improvement program.
Traffic control devices and operating assistance other than signalization projects.
Railroad/highway crossing warning devices.
Guardrails, median barriers, crash cushions.
Pavement resurfacing and/or rehabilitation.
Pavement marking demonstration.
Emergency relief (23 U.S.C. 125).
Fencing.
Skid treatments.
Safety roadside rest areas.
Adding medians.
Truck climbing lanes outside the urbanized area.
Lighting improvements.
Widening narrow pavements or reconstructing bridges (no additional travel lanes).
Emergency truck pullovers.

Mass Transit
Operating assistance to transit agencies.
Purchase of support vehicles.
Rehabilitation of transit vehicles 1 .
Purchase of office, shop, and operating equipment for existing facilities.
Purchase of operating equipment for vehicles (e.g., radios, fareboxes, lifts, etc.).
Construction or renovation of power, signal, and communications systems.
Construction of small passenger shelters and information kiosks.
Reconstruction or renovation of transit buildings and structures (e.g., rail or bus buildings, stor-

age and maintenance facilities, stations, terminals, and ancillary structures).
Rehabilitation or reconstruction of track structures, track, and trackbed in existing rights-of-way.
Purchase of new buses and rail cars to replace existing vehicles or for minor expansions of the

fleet1.
Construction of new bus or rail storage/maintenance facilities categorically excluded in 23 CFR

part 771.

Air Quality
Continuation of ride-sharing and van-pooling promotion activities at current levels.
Bicycle and pedestrian facilities.

Other
Specific activities which do not involve or lead directly to construction, such as:

Planning and technical studies.
Grants for training and research programs.
Planning activities conducted pursuant to titles 23 and 49 U.S.C.
Federal-aid systems revisions.

Engineering to assess social, economic, and environmental effects of the proposed action or al-
ternatives to that action.

Noise attenuation.
Advance land acquisitions (23 CFR part 712 or 23 CFR part 771).
Acquisition of scenic easements.
Plantings, landscaping, etc.
Sign removal.
Directional and informational signs.
Transportation enhancement activities (except rehabilitation and operation of historic transpor-

tation buildings, structures, or facilities).
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TABLE 2.—EXEMPT PROJECTS—Continued

Repair of damage caused by natural disasters, civil unrest, or terrorist acts, except projects in-
volving substantial functional, locational or capacity changes.

1 In PM10 nonattainment or maintenance areas, such projects are exempt only if they are in compliance with control meas-
ures in the applicable implementation plan.

§ 93.135 Projects exempt from regional
emissions analyses.

Notwithstanding the other require-
ments of this subpart, highway and
transit projects of the types listed in
Table 3 are exempt from regional emis-
sions analysis requirements. The local
effects of these projects with respect to
CO or PM10 concentrations must be
considered to determine if a hot-spot
analysis is required prior to making a
project-level conformity determina-
tion. These projects may then proceed
to the project development process
even in the absence of a conforming
transportation plan and TIP. A par-
ticular action of the type listed in
Table 3 is not exempt from regional
emissions analysis if the MPO in con-
sultation with other agencies (see
§ 93.105(c)(1)(iii)), the EPA, and the
FHWA (in the case of a highway
project) or the FTA (in the case of a
transit project) concur that it has po-
tential regional impacts for any rea-
son.

TABLE 3.—PROJECTS EXEMPT FROM REGIONAL
EMISSIONS ANALYSES

D

Intersection channelization projects.
Intersection signalization projects at individual intersections.
Interchange reconfiguration projects.
Changes in vertical and horizontal alignment.
Truck size and weight inspection stations.
Bus terminals and transfer points.

§ 93.136 Special provisions for non-
attainment areas which are not re-
quired to demonstrate reasonable
further progress and attainment.

(a) Application. This section applies
in the following areas:

(1) Rural transport ozone nonattain-
ment areas;

(2) Marginal ozone areas;
(3) Submarginal ozone areas;
(4) Transitional ozone areas;
(5) Incomplete data ozone areas;
(6) Moderate CO areas with a design

value of 12.7 ppm or less; and
(7) Not classified CO areas.

(b) Default conformity procedures. The
criteria and procedures in §§ 93.122
through 93.124 will remain in effect
throughout the control strategy period
for transportation plans, TIPs, and
projects (not from a conforming plan
and TIP) in lieu of the procedures in
§§ 93.118 through 93.120, except as other-
wise provided in paragraph (c) of this
section.

(c) Optional conformity procedures. The
State or MPO may voluntarily develop
an attainment demonstration and cor-
responding motor vehicle emissions
budget like those required in areas
with higher nonattainment classifica-
tions. In this case, the State must sub-
mit an implementation plan revision
which contains that budget and attain-
ment demonstration. Once EPA has ap-
proved this implementation plan revi-
sion, the procedures in §§ 93.118 through
93.120 apply in lieu of the procedures in
§§ 93.122 through 93.124.

Subpart B—Determining Conform-
ity of General Federal Actions
to State or Federal Implemen-
tation Plans

SOURCE: 58 FR 63253, Nov. 30, 1993, unless
otherwise noted.

§ 93.150 Prohibition.
(a) No department, agency or instru-

mentality of the Federal Government
shall engage in, support in any way or
provide financial assistance for, license
or permit, or approve any activity
which does not conform to an applica-
ble implementation plan.

(b) A Federal agency must make a
determination that a Federal action
conforms to the applicable implemen-
tation plan in accordance with the re-
quirements of this subpart before the
action is taken.

(c) Paragraph (b) of this section does
not include Federal actions where:

(1) A National Environmental Policy
Act (NEPA) analysis was completed as
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evidenced by a final environmental as-
sessment (EA), environmental impact
statement (EIS), or finding of no sig-
nificant impact (FONSI) that was pre-
pared prior to January 31, 1994; or

(2)(i) Prior to January 31, 1994, an en-
vironmental analysis was commenced
or a contract was awarded to develop
the specific environmental analysis;

(ii) Sufficient environmental analysis
is completed by March 15, 1994 so that
the Federal agency may determine
that the Federal action is in conform-
ity with the specific requirements and
the purposes of the applicable SIP pur-
suant to the agency’s affirmative obli-
gation under section 176(c) of the Clean
Air Act (Act); and

(iii) A written determination of con-
formity under section 176(c) of the Act
has been made by the Federal agency
responsible for the Federal action by
March 15, 1994.

(d) Notwithstanding any provision of
this subpart, a determination that an
action is in conformance with the ap-
plicable implementation plan does not
exempt the action from any other re-
quirements of the applicable imple-
mentation plan, the National Environ-
mental Policy Act (NEPA), or the
Clean Air Act (Act).

[58 FR 63253, Nov. 30, 1993; 58 FR 67442, Dec.
21, 1993]

§ 93.151 State implementation plan
(SIP) revision.

The Federal conformity rules under
this subpart, in addition to any exist-
ing applicable State requirements, es-
tablish the conformity criteria and
procedures necessary to meet the Act
requirements until such time as the re-
quired conformity SIP revision is ap-
proved by EPA. A State’s conformity
provisions must contain criteria and
procedures that are no less stringent
than the requirements described in this
subpart. A State may establish more
stringent conformity criteria and pro-
cedures only if they apply equally to
nonfederal as well as Federal entities.
Following EPA approval of the State
conformity provisions (or a portion
thereof) in a revision to the applicable
SIP, the approved (or approved portion
of the) State criteria and procedures
would govern conformity determina-
tions and the Federal conformity regu-

lations contained in this part would
apply only for the portion, if any, of
the State’s conformity provisions that
is not approved by EPA. In addition,
any previously applicable SIP require-
ments relating to conformity remain
enforceable until the State revises its
SIP to specifically remove them from
the SIP and that revision is approved
by EPA.

§ 93.152 Definitions.

Terms used but not defined in this
part shall have the meaning given
them by the Act and EPA’s regulations
(40 CFR chapter I), in that order of pri-
ority.

Affected Federal land manager means
the Federal agency or the Federal offi-
cial charged with direct responsibility
for management of an area designated
as Class I under the Act (42 U.S.C. 7472)
that is located within 100 km of the
proposed Federal action.

Applicable implementation plan or ap-
plicable SIP means the portion (or por-
tions) of the SIP or most recent revi-
sion thereof, which has been approved
under section 110 of the Act, or promul-
gated under section 110(c) of the Act
(Federal implementation plan), or pro-
mulgated or approved pursuant to reg-
ulations promulgated under section
301(d) of the Act and which implements
the relevant requirements of the Act.

Areawide air quality modeling analysis
means an assessment on a scale that
includes the entire nonattainment or
maintenance area which uses an air
quality dispersion model to determine
the effects of emissions on air quality.

Cause or contribute to a new violation
means a Federal action that:

(1) Causes a new violation of a na-
tional ambient air quality standard
(NAAQS) at a location in a nonattain-
ment or maintenance area which would
otherwise not be in violation of the
standard during the future period in
question if the Federal action were not
taken; or

(2) Contributes, in conjunction with
other reasonably foreseeable actions,
to a new violation of a NAAQS at a lo-
cation in a nonattainment or mainte-
nance area in a manner that would in-
crease the frequency or severity of the
new violation.
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Caused by, as used in the terms ‘‘di-
rect emissions’’ and ‘‘indirect emis-
sions,’’ means emissions that would
not otherwise occur in the absence of
the Federal action.

Criteria pollutant or standard means
any pollutant for which there is estab-
lished a NAAQS at 40 CFR part 50.

Direct emissions means those emis-
sions of a criteria pollutant or its pre-
cursors that are caused or initiated by
the Federal action and occur at the
same time and place as the action.

Emergency means a situation where
extremely quick action on the part of
the Federal agencies involved is needed
and where the timing of such Federal
activities makes it impractical to meet
the requirements of this subpart, such
as natural disasters like hurricanes or
earthquakes, civil disturbances such as
terrorist acts and military mobiliza-
tions.

Emissions budgets are those portions
of the applicable SIP’s projected emis-
sion inventories that describe the lev-
els of emissions (mobile, stationary,
area, etc.) that provide for meeting
reasonable further progress milestones,
attainment, and/or maintenance for
any criteria pollutant or its precursors.

Emissions offsets, for purposes of
§ 93.158, are emissions reductions which
are quantifiable, consistent with the
applicable SIP attainment and reason-
able further progress demonstrations,
surplus to reductions required by, and
credited to, other applicable SIP provi-
sions, enforceable at both the State
and Federal levels, and permanent
within the timeframe specified by the
program.

Emissions that a Federal agency has a
continuing program responsibility for
means emissions that are specifically
caused by an agency carrying out its
authorities, and does not include emis-
sions that occur due to subsequent ac-
tivities, unless such activities are re-
quired by the Federal agency. When an
agency, in performing its normal pro-
gram responsibilities, takes actions it-
self or imposes conditions that result
in air pollutant emissions by a non-
Federal entity taking subsequent ac-
tions, such emissions are covered by
the meaning of a continuing program
responsibility.

EPA means the Environmental Pro-
tection Agency.

Federal action means any activity en-
gaged in by a department, agency, or
instrumentality of the Federal govern-
ment, or any activity that a depart-
ment, agency or instrumentality of the
Federal government supports in any
way, provides financial assistance for,
licenses, permits, or approves, other
than activities related to transpor-
tation plans, programs, and projects
developed, funded, or approved under
title 23 U.S.C. or the Federal Transit
Act (49 U.S.C. 1601 et seq.). Where the
Federal action is a permit, license, or
other approval for some aspect of a
non-Federal undertaking, the relevant
activity is the part, portion, or phase
of the non-Federal undertaking that
requires the Federal permit, license, or
approval.

Federal agency means, for purposes of
this subpart, a Federal department,
agency, or instrumentality of the Fed-
eral government.

Increase the frequency or severity of
any existing violation of any standard in
any area means to cause a nonattain-
ment area to exceed a standard more
often or to cause a violation at a great-
er concentration than previously ex-
isted and/or would otherwise exist dur-
ing the future period in question, if the
project were not implemented.

Indirect emissions means those emis-
sions of a criteria pollutant or its pre-
cursors that:

(1) Are caused by the Federal action,
but may occur later in time and/or may
be further removed in distance from
the action itself but are still reason-
ably foreseeable; and

(2) The Federal agency can practica-
bly control and will maintain control
over due to a continuing program re-
sponsibility of the Federal agency.

Local air quality modeling analysis
means an assessment of localized im-
pacts on a scale smaller than the entire
nonattainment or maintenance area,
including, for example, congested road-
way intersections and highways or
transit terminals, which uses an air
quality dispersion model to determine
the effects of emissions on air quality.

Maintenance area means an area with
a maintenance plan approved under
section 175A of the Act.
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Maintenance plan means a revision to
the applicable SIP, meeting the re-
quirements of section 175A of the Act.

Metropolitan Planning Organization
(MPO) is that organization designated
as being responsible, together with the
State, for conducting the continuing,
cooperative, and comprehensive plan-
ning process under 23 U.S.C. 134 and 49
U.S.C. 1607.

Milestone has the meaning given in
sections 182(g)(1) and 189(c)(1) of the
Act.

National ambient air quality standards
(NAAQS) are those standards estab-
lished pursuant to section 109 of the
Act and include standards for carbon
monoxide (CO), lead (Pb), nitrogen di-
oxide (NO2), ozone, particulate matter
(PM–10), and sulfur dioxide (SO2).

NEPA is the National Environmental
Policy Act of 1969, as amended (42
U.S.C. 4321 et seq.).

Nonattainment area means an area
designated as nonattainment under
section 107 of the Act and described in
40 CFR part 81.

Precursors of a criteria pollutant are:
(1) For ozone, nitrogen oxides (NOx),

unless an area is exempted from NOx
requirements under section 182(f) of the
Act, and volatile organic compounds
(VOC); and

(2) For PM–10, those pollutants de-
scribed in the PM–10 nonattainment
area applicable SIP as significant con-
tributors to the PM–10 levels.

Reasonably foreseeable emissions are
projected future indirect emissions
that are identified at the time the con-
formity determination is made; the lo-
cation of such emissions is known and
the emissions are quantifiable, as de-
scribed and documented by the Federal
agency based on its own information
and after reviewing any information
presented to the Federal agency.

Regional water and/or wastewater
projects include construction, oper-
ation, and maintenance of water or
wastewater conveyances, water or
wastewater treatment facilities, and
water storage reservoirs which affect a
large portion of a nonattainment or
maintenance area.

Regionally significant action means a
Federal action for which the direct and
indirect emissions of any pollutant rep-
resent 10 percent or more of a non-

attainment or maintenance area’s
emission inventory for that pollutant.

Total of direct and indirect emissions
means the sum of direct and indirect
emissions increases and decreases
caused by the Federal action; i.e., the
‘‘net’’ emissions considering all direct
and indirect emissions. The portion of
emissions which are exempt or pre-
sumed to conform under § 93.153 (c), (d),
(e), or (f) are not included in the ‘‘total
of direct and indirect emissions.’’ The
‘‘total of direct and indirect emissions’’
includes emissions of criteria pollut-
ants and emissions of precursors of cri-
teria pollutants.

§ 93.153 Applicability.

(a) Conformity determinations for
Federal actions related to transpor-
tation plans, programs, and projects
developed, funded, or approved under
title 23 U.S.C. or the Federal Transit
Act (49 U.S.C. 1601 et seq.) must meet
the procedures and criteria of 40 CFR
part 51, subpart T, in lieu of the proce-
dures set forth in this subpart.

(b) For Federal actions not covered
by paragraph (a) of this section, a con-
formity determination is required for
each pollutant where the total of direct
and indirect emissions in a nonattain-
ment or maintenance area caused by a
Federal action would equal or exceed
any of the rates in paragraphs (b)(1) or
(2) of this section.

(1) For purposes of paragraph (b) of
this section, the following rates apply
in nonattainment areas (NAA’s):

Tons/
year

Ozone (VOC’s or NOX):
Serious NAA’s ........................................................ 50
Severe NAA’s ......................................................... 25
Extreme NAA’s ....................................................... 10
Other ozone NAA’s outside an ozone transport

region .................................................................. 100
Marginal and moderate NAA’s inside an ozone

transport region:.
VOC ....................................................................... 50
NOX ........................................................................ 100

Carbon monoxide:
All NAA’s ................................................................ 100

SO2 or NO2:
All NAA’s ................................................................ 100

PM–10:
Moderate NAA’s ..................................................... 100
Serious NAA’s ........................................................ 70

Pb:
All NAA’s ................................................................ 25
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(2) For purposes of paragraph (b) of
this section, the following rates apply
in maintenance areas:

Tons/
year

Ozone (NOX), SO2 or NO2:
All Maintenance Areas ........................................... 100

Ozone (VOC’s):
Maintenance areas inside an ozone transport re-

gion ..................................................................... 50
Maintenance areas outside an ozone transport re-

gion ..................................................................... 100
Carbon monoxide:

All Maintenance Areas ........................................... 100
PM–10:

All Maintenance Areas ........................................... 100
Pb:

All Maintenance Areas ........................................... 25

(c) The requirements of this subpart
shall not apply to the following Fed-
eral actions:

(1) Actions where the total of direct
and indirect emissions are below the
emissions levels specified in paragraph
(b) of this section.

(2) Actions which would result in no
emissions increase or an increase in
emissions that is clearly de minimis:

(i) Judicial and legislative proceed-
ings.

(ii) Continuing and recurring activi-
ties such as permit renewals where ac-
tivities conducted will be similar in
scope and operation to activities cur-
rently being conducted.

(iii) Rulemaking and policy develop-
ment and issuance.

(iv) Routine maintenance and repair
activities, including repair and mainte-
nance of administrative sites, roads,
trails, and facilities.

(v) Civil and criminal enforcement
activities, such as investigations, au-
dits, inspections, examinations, pros-
ecutions, and the training of law en-
forcement personnel.

(vi) Administrative actions such as
personnel actions, organizational
changes, debt management or collec-
tion, cash management, internal agen-
cy audits, program budget proposals,
and matters relating to the adminis-
tration and collection of taxes, duties
and fees.

(vii) The routine, recurring transpor-
tation of materiel and personnel.

(viii) Routine movement of mobile
assets, such as ships and aircraft, in
home port reassignments and stations
(when no new support facilities or per-

sonnel are required) to perform as oper-
ational groups and/or for repair or
overhaul.

(ix) Maintenance dredging and debris
disposal where no new depths are re-
quired, applicable permits are secured,
and disposal will be at an approved dis-
posal site.

(x) Actions, such as the following,
with respect to existing structures,
properties, facilities and lands where
future activities conducted will be
similar in scope and operation to ac-
tivities currently being conducted at
the existing structures, properties, fa-
cilities, and lands; for example, reloca-
tion of personnel, disposition of feder-
ally-owned existing structures, prop-
erties, facilities, and lands, rent sub-
sidies, operation and maintenance cost
subsidies, the exercise of receivership
or conservatorship authority, assist-
ance in purchasing structures, and the
production of coins and currency.

(xi) The granting of leases, licenses
such as for exports and trade, permits,
and easements where activities con-
ducted will be similar in scope and op-
eration to activities currently being
conducted.

(xii) Planning, studies, and provision
of technical assistance.

(xiii) Routine operation of facilities,
mobile assets and equipment.

(xiv) Transfers of ownership, inter-
ests, and titles in land, facilities, and
real and personal properties, regardless
of the form or method of the transfer.

(xv) The designation of empowerment
zones, enterprise communities, or
viticultural areas.

(xvi) Actions by any of the Federal
banking agencies or the Federal Re-
serve Banks, including actions regard-
ing charters, applications, notices, li-
censes, the supervision or examination
of depository institutions or depository
institution holding companies, access
to the discount window, or the provi-
sion of financial services to banking
organizations or to any department,
agency or instrumentality of the Unit-
ed States.

(xvii) Actions by the Board of Gov-
ernors of the Federal Reserve System
or any Federal Reserve Bank necessary
to effect monetary or exchange rate
policy.
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(xviii) Actions that implement a for-
eign affairs function of the United
States.

(xix) Actions (or portions thereof) as-
sociated with transfers of land, facili-
ties, title, and real properties through
an enforceable contract or lease agree-
ment where the delivery of the deed is
required to occur promptly after a spe-
cific, reasonable condition is met, such
as promptly after the land is certified
as meeting the requirements of
CERCLA, and where the Federal agen-
cy does not retain continuing author-
ity to control emissions associated
with the lands, facilities, title, or real
properties.

(xx) Transfers of real property, in-
cluding land, facilities, and related per-
sonal property from a Federal entity to
another Federal entity and assign-
ments of real property, including land,
facilities, and related personal prop-
erty from a Federal entity to another
Federal entity for subsequent deeding
to eligible applicants.

(xxi) Actions by the Department of
the Treasury to effect fiscal policy and
to exercise the borrowing authority of
the United States.

(3) Actions where the emissions are
not reasonably foreseeable, such as the
following:

(i) Initial Outer Continental Shelf
lease sales which are made on a broad
scale and are followed by exploration
and development plans on a project
level.

(ii) Electric power marketing activi-
ties that involve the acquisition, sale
and transmission of electric energy.

(4) Actions which implement a deci-
sion to conduct or carry out a conform-
ing program such as prescribed burning
actions which are consistent with a
conforming land management plan.

(d) Notwithstanding the other re-
quirements of this subpart, a conform-
ity determination is not required for
the following Federal actions (or por-
tion thereof):

(1) The portion of an action that in-
cludes major new or modified station-
ary sources that require a permit under
the new source review (NSR) program
(section 173 of the Act) or the preven-
tion of significant deterioration pro-
gram (title I, part C of the Act).

(2) Actions in response to emer-
gencies or natural disasters such as
hurricanes, earthquakes, etc., which
are commenced on the order of hours
or days after the emergency or disaster
and, if applicable, which meet the re-
quirements of paragraph (e) of this sec-
tion.

(3) Research, investigations, studies,
demonstrations, or training (other
than those exempted under paragraph
(c)(2) of this section), where no envi-
ronmental detriment is incurred and/
or, the particular action furthers air
quality research, as determined by the
State agency primarily responsible for
the applicable SIP;

(4) Alteration and additions of exist-
ing structures as specifically required
by new or existing applicable environ-
mental legislation or environmental
regulations (e.g., hush houses for air-
craft engines and scrubbers for air
emissions).

(5) Direct emissions from remedial
and removal actions carried out under
the Comprehensive Environmental Re-
sponse, Compensation and Liability
Act and associated regulations to the
extent such emissions either comply
with the substantive requirements of
the PSD/NSR permitting program or
are exempted from other environ-
mental regulation under the provisions
of CERCLA and applicable regulations
issued under CERCLA.

(e) Federal actions which are part of
a continuing response to an emergency
or disaster under paragraph (d)(2) of
this section and which are to be taken
more than 6 months after the com-
mencement of the response to the
emergency or disaster under paragraph
(d)(2) of this section are exempt from
the requirements of this subpart only
if:

(1) The Federal agency taking the ac-
tions makes a written determination
that, for a specified period not to ex-
ceed an additional 6 months, it is im-
practical to prepare the conformity
analyses which would otherwise be re-
quired and the actions cannot be de-
layed due to overriding concerns for
public health and welfare, national se-
curity interests and foreign policy
commitments; or
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(2) For actions which are to be taken
after those actions covered by para-
graph (e)(1) of this section, the Federal
agency makes a new determination as
provided in paragraph (e)(1) of this sec-
tion.

(f) Notwithstanding other require-
ments of this subpart, actions specified
by individual Federal agencies that
have met the criteria set forth in ei-
ther paragraph (g)(1) or (g)(2) of this
section and the procedures set forth in
paragraph (h) of this section are pre-
sumed to conform, except as provided
in paragraph (j) of this section.

(g) The Federal agency must meet
the criteria for establishing activities
that are presumed to conform by ful-
filling the requirements set forth in ei-
ther paragraph (g)(1) or (g)(2) of this
section:

(1) The Federal agency must clearly
demonstrate using methods consistent
with this subpart that the total of di-
rect and indirect emissions from the
type of activities which would be pre-
sumed to conform would not:

(i) Cause or contribute to any new
violation of any standard in any area;

(ii) Interfere with provisions in the
applicable SIP for maintenance of any
standard;

(iii) Increase the frequency or sever-
ity of any existing violation of any
standard in any area; or

(iv) Delay timely attainment of any
standard or any required interim emis-
sion reductions or other milestones in
any area including, where applicable,
emission levels specified in the applica-
ble SIP for purposes of:

(A) A demonstration of reasonable
further progress;

(B) A demonstration of attainment;
or

(C) A maintenance plan; or
(2) The Federal agency must provide

documentation that the total of direct
and indirect emissions from such fu-
ture actions would be below the emis-
sion rates for a conformity determina-
tion that are established in paragraph
(b) of this section, based, for example,
on similar actions taken over recent
years.

(h) In addition to meeting the cri-
teria for establishing exemptions set
forth in paragraphs (g)(1) or (g)(2) of
this section, the following procedures

must also be complied with to presume
that activities will conform:

(1) The Federal agency must identify
through publication in the FEDERAL
REGISTER its list of proposed activities
that are presumed to conform and the
basis for the presumptions;

(2) The Federal agency must notify
the appropriate EPA Regional Of-
fice(s), State and local air quality
agencies and, where applicable, the
agency designated under section 174 of
the Act and the MPO and provide at
least 30 days for the public to comment
on the list of proposed activities pre-
sumed to conform;

(3) The Federal agency must docu-
ment its response to all the comments
received and make the comments, re-
sponse, and final list of activities
available to the public upon request;
and

(4) The Federal agency must publish
the final list of such activities in the
FEDERAL REGISTER.

(i) Notwithstanding the other re-
quirements of this subpart, when the
total of direct and indirect emissions of
any pollutant from a Federal action
does not equal or exceed the rates spec-
ified in paragraph (b) of this section,
but represents 10 percent or more of a
nonattainment or maintenance area’s
total emissions of that pollutant, the
action is defined as a regionally signifi-
cant action and the requirements of
§ 93.150 and §§ 93.155 through 93.160 shall
apply for the Federal action.

(j) Where an action otherwise pre-
sumed to conform under paragraph (f)
of this section is a regionally signifi-
cant action or does not in fact meet
one of the criteria in paragraph (g)(1)
of this section, that action shall not be
presumed to conform and the require-
ments of § 93.150 and §§ 93.155 through
93.160 shall apply for the Federal ac-
tion.

(k) The provisions of this subpart
shall apply in all nonattainment and
maintenance areas.

§ 93.154 Conformity analysis.
Any Federal department, agency, or

instrumentality of the Federal govern-
ment taking an action subject to this
subpart must make its own conformity
determination consistent with the re-
quirements of this subpart. In making
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its conformity determination, a Fed-
eral agency must consider comments
from any interested parties. Where
multiple Federal agencies have juris-
diction for various aspects of a project,
a Federal agency may choose to adopt
the analysis of another Federal agency
or develop its own analysis in order to
make its conformity determination.

§ 93.155 Reporting requirements.
(a) A Federal agency making a con-

formity determination under § 93.158
must provide to the appropriate EPA
Regional Office(s), State and local air
quality agencies and, where applicable,
affected Federal land managers, the
agency designated under section 174 of
the Act and the MPO a 30 day notice
which describes the proposed action
and the Federal agency’s draft con-
formity determination on the action.

(b) A Federal agency must notify the
appropriate EPA Regional Office(s),
State and local air quality agencies
and, where applicable, affected Federal
land managers, the agency designated
under section 174 of the Clean Air Act
and the MPO within 30 days after mak-
ing a final conformity determination
under § 93.158.

§ 93.156 Public participation.
(a) Upon request by any person re-

garding a specific Federal action, a
Federal agency must make available
for review its draft conformity deter-
mination under § 93.158 with supporting
materials which describe the analyt-
ical methods and conclusions relied
upon in making the applicability anal-
ysis and draft conformity determina-
tion.

(b) A Federal agency must make pub-
lic its draft conformity determination
under § 93.158 by placing a notice by
prominent advertisement in a daily
newspaper of general circulation in the
area affected by the action and by pro-
viding 30 days for written public com-
ment prior to taking any formal action
on the draft determination. This com-
ment period may be concurrent with
any other public involvement, such as
occurs in the NEPA process.

(c) A Federal agency must document
its response to all the comments re-
ceived on its draft conformity deter-
mination under § 93.158 and make the

comments and responses available,
upon request by any person regarding a
specific Federal action, within 30 days
of the final conformity determination.

(d) A Federal agency must make pub-
lic its final conformity determination
under § 93.158 for a Federal action by
placing a notice by prominent adver-
tisement in a daily newspaper of gen-
eral circulation in the area affected by
the action within 30 days of the final
conformity determination.

§ 93.157 Frequency of conformity de-
terminations.

(a) The conformity status of a Fed-
eral action automatically lapses 5
years from the date a final conformity
determination is reported under
§ 93.155, unless the Federal action has
been completed or a continuous pro-
gram has been commenced to imple-
ment that Federal action within a rea-
sonable time.

(b) Ongoing Federal activities at a
given site showing continuous progress
are not new actions and do not require
periodic redeterminations so long as
such activities are within the scope of
the final conformity determination re-
ported under § 93.155.

(c) If, after the conformity deter-
mination is made, the Federal action is
changed so that there is an increase in
the total of direct and indirect emis-
sions, above the levels in § 93.153(b), a
new conformity determination is re-
quired.

§ 93.158 Criteria for determining con-
formity of general Federal actions.

(a) An action required under § 93.153
to have a conformity determination for
a specific pollutant, will be determined
to conform to the applicable SIP if, for
each pollutant that exceeds the rates
in § 93.153(b), or otherwise requires a
conformity determination due to the
total of direct and indirect emissions
from the action, the action meets the
requirements of paragraph (c) of this
section, and meets any of the following
requirements:

(1) For any criteria pollutant, the
total of direct and indirect emissions
from the action are specifically identi-
fied and accounted for in the applicable
SIP’s attainment or maintenance dem-
onstration;
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(2) For ozone or nitrogen dioxide, the
total of direct and indirect emissions
from the action are fully offset within
the same nonattainment or mainte-
nance area through a revision to the
applicable SIP or a similarly enforce-
able measure that effects emission re-
ductions so that there is no net in-
crease in emissions of that pollutant;

(3) For any criteria pollutant, except
ozone and nitrogen dioxide, the total of
direct and indirect emissions from the
action meet the requirements:

(i) Specified in paragraph (b) of this
section, based on areawide air quality
modeling analysis and local air quality
modeling analysis; or

(ii) Meet the requirements of para-
graph (a)(5) of this section and, for
local air quality modeling analysis, the
requirement of paragraph (b) of this
section;

(4) For CO or PM–10—
(i) Where the State agency primarily

responsible for the applicable SIP de-
termines that an areawide air quality
modeling analysis is not needed, the
total of direct and indirect emissions
from the action meet the requirements
specified in paragraph (b) of this sec-
tion, based on local air quality model-
ing analysis; or

(ii) Where the State agency primarily
responsible for the applicable SIP de-
termines that an areawide air quality
modeling analysis is appropriate and
that a local air quality modeling anal-
ysis is not needed, the total of direct
and indirect emissions from the action
meet the requirements specified in
paragraph (b) of this section, based on
areawide modeling, or meet the re-
quirements of paragraph (a)(5) of this
section; or

(5) For ozone or nitrogen dioxide, and
for purposes of paragraphs (a)(3)(11) and
(a)(4)(ii) of this section, each portion of
the action or the action as a whole
meets any of the following require-
ments:

(i) Where EPA has approved a revi-
sion to an area’s attainment or mainte-
nance demonstration after 1990 and the
State makes a determination as pro-
vided in paragraph (a)(5)(i)(A) of this
section or where the State makes a
commitment as provided in paragraph
(a)(5)(i)(B) of this section:

(A) The total of direct and indirect
emissions from the action (or portion
thereof) is determined and documented
by the State agency primarily respon-
sible for the applicable SIP to result in
a level of emissions which, together
with all other emissions in the non-
attainment (or maintenance) area,
would not exceed the emissions budgets
specified in the applicable SIP;

(B) The total of direct and indirect
emissions from the action (or portion
thereof) is determined by the State
agency responsible for the applicable
SIP to result in a level of emissions
which, together with all other emis-
sions in the nonattainment (or mainte-
nance) area, would exceed an emissions
budget specified in the applicable SIP
and the State Governor or the Gov-
ernor’s designee for SIP actions makes
a written commitment to EPA which
includes the following:

(1) A specific schedule for adoption
and submittal of a revision to the SIP
which would achieve the needed emis-
sion reductions prior to the time emis-
sions from the Federal action would
occur;

(2) Identification of specific measures
for incorporation into the SIP which
would result in a level of emissions
which, together with all other emis-
sions in the nonattainment or mainte-
nance area, would not exceed any emis-
sions budget specified in the applicable
SIP;

(3) A demonstration that all existing
applicable SIP requirements are being
implemented in the area for the pollut-
ants affected by the Federal action,
and that local authority to implement
additional requirements has been fully
pursued;

(4) A determination that the respon-
sible Federal agencies have required all
reasonable mitigation measures associ-
ated with their action; and

(5) Written documentation including
all air quality analyses supporting the
conformity determination;

(C) Where a Federal agency made a
conformity determination based on a
State commitment under paragraph
(a)(5)(i)(B) of this section, such a State
commitment is automatically deemed
a call for a SIP revision by EPA under
section 110(k)(5) of the Act, effective on
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the date of the Federal conformity de-
termination and requiring response
within 18 months or any shorter time
within which the State commits to re-
vise the applicable SIP;

(ii) The action (or portion thereof), as
determined by the MPO, is specifically
included in a current transportation
plan and transportation improvement
program which have been found to con-
form to the applicable SIP under 40
CFR part 51, subpart T, or 40 CFR part
93, subpart A;

(iii) The action (or portion thereof)
fully offsets its emissions within the
same nonattainment or maintenance
area through a revision to the applica-
ble SIP or an equally enforceable meas-
ure that effects emission reductions
equal to or greater than the total of di-
rect and indirect emissions from the
action so that there is no net increase
in emissions of that pollutant;

(iv) Where EPA has not approved a
revision to the relevant SIP attain-
ment or maintenance demonstration
since 1990, the total of direct and indi-
rect emissions from the action for the
future years (described in § 93.159(d) do
not increase emissions with respect to
the baseline emissions:

(A) The baseline emissions reflect the
historical activity levels that occurred
in the geographic area affected by the
proposed Federal action during:

(1) Calendar year 1990;
(2) The calendar year that is the

basis for the classification (or, where
the classification is based on multiple
years, the most representative year), if
a classification is promulgated in 40
CFR part 81; or

(3) The year of the baseline inventory
in the PM–10 applicable SIP;

(B) The baseline emissions are the
total of direct and indirect emissions
calculated for the future years (de-
scribed in § 93.159(d)) using the historic
activity levels (described in paragraph
(a)(5)(iv)(A) of this section) and appro-
priate emission factors for the future
years; or

(v) Where the action involves re-
gional water and/or wastewater
projects, such projects are sized to
meet only the needs of population pro-
jections that are in the applicable SIP.

(b) The areawide and/or local air
quality modeling analyses must:

(1) Meet the requirements in § 93.159;
and

(2) Show that the action does not:
(i) Cause or contribute to any new

violation of any standard in any area;
or

(ii) Increase the frequency or severity
of any existing violation of any stand-
ard in any area.

(c) Notwithstanding any other re-
quirements of this section, an action
subject to this subpart may not be de-
termined to conform to the applicable
SIP unless the total of direct and indi-
rect emissions from the action is in
compliance or consistent with all rel-
evant requirements and milestones
contained in the applicable SIP, such
as elements identified as part of the
reasonable further progress schedules,
assumptions specified in the attain-
ment or maintenance demonstration,
prohibitions, numerical emission lim-
its, and work practice requirements.

(d) Any analyses required under this
section must be completed, and any
mitigation requirements necessary for
a finding of conformity must be identi-
fied before the determination of con-
formity is made.

§ 93.159 Procedures for conformity de-
terminations of general Federal ac-
tions.

(a) The analyses required under this
subpart must be based on the latest
planning assumptions.

(1) All planning assumptions must be
derived from the estimates of popu-
lation, employment, travel, and con-
gestion most recently approved by the
MPO, or other agency authorized to
make such estimates, where available.

(2) Any revisions to these estimates
used as part of the conformity deter-
mination, including projected shifts in
geographic location or level of popu-
lation, employment, travel, and con-
gestion, must be approved by the MPO
or other agency authorized to make
such estimates for the urban area.

(b) The analyses required under this
subpart must be based on the latest
and most accurate emission estimation
techniques available as described
below, unless such techniques are inap-
propriate. If such techniques are inap-
propriate and written approval of the
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1 Copies may be obtained from the Tech-
nical Support Division of OAQPS, EPA, MD–
14, Research Triangle Park, NC 27711.

2 See footnote 1 at § 93.159(b)(2).

EPA Regional Administrator is ob-
tained for any modification or substi-
tution, they may be modified or an-
other technique substituted on a case-
by-case basis or, where appropriate, on
a generic basis for a specific Federal
agency program.

(1) For motor vehicle emissions, the
most current version of the motor ve-
hicle emissions model specified by EPA
and available for use in the preparation
or revision of SIPs in that State must
be used for the conformity analysis as
specified in paragraphs (b)(1)(i) and (ii)
of this section:

(i) The EPA must publish in the FED-
ERAL REGISTER a notice of availability
of any new motor vehicle emissions
model; and

(ii) A grace period of 3 months shall
apply during which the motor vehicle
emissions model previously specified
by EPA as the most current version
may be used. Conformity analyses for
which the analysis was begun during
the grace period or no more than 3
years before the FEDERAL REGISTER no-
tice of availability of the latest emis-
sion model may continue to use the
previous version of the model specified
by EPA.

(2) For non-motor vehicle sources, in-
cluding stationary and area source
emissions, the latest emission factors
specified by EPA in the ‘‘Compilation
of Air Pollutant Emission Factors (AP–
42)’’ 1 must be used for the conformity
analysis unless more accurate emission
data are available, such as actual stack
test data from stationary sources
which are part of the conformity anal-
ysis.

(c) The air quality modeling analyses
required under this subpart must be
based on the applicable air quality
models, data bases, and other require-
ments specified in the most recent ver-
sion of the ‘‘Guideline on Air Quality
Models (Revised)’’ (1986), including sup-
plements (EPA publication no. 450/2–78–
027R) 2, unless:

(1) The guideline techniques are inap-
propriate, in which case the model may
be modified or another model sub-

stituted on a case-by-case basis or,
where appropriate, on a generic basis
for a specific Federal agency program;
and

(2) Written approval of the EPA Re-
gional Administrator is obtained for
any modification or substitution.

(d) The analyses required under this
subpart, except § 93.158(a)(1), must be
based on the total of direct and indi-
rect emissions from the action and
must reflect emission scenarios that
are expected to occur under each of the
following cases:

(1) The Act mandated attainment
year or, if applicable, the farthest year
for which emissions are projected in
the maintenance plan;

(2) The year during which the total of
direct and indirect emissions from the
action is expected to be the greatest on
an annual basis; and

(3) Any year for which the applicable
SIP specifies an emissions budget.

§ 93.160 Mitigation of air quality im-
pacts.

(a) Any measures that are intended
to mitigate air quality impacts must
be identified and the process for imple-
mentation and enforcement of such
measures must be described, including
an implementation schedule contain-
ing explicit timelines for implementa-
tion.

(b) Prior to determining that a Fed-
eral action is in conformity, the Fed-
eral agency making the conformity de-
termination must obtain written com-
mitments from the appropriate persons
or agencies to implement any mitiga-
tion measures which are identified as
conditions for making conformity de-
terminations.

(c) Persons or agencies voluntarily
committing to mitigation measures to
facilitate positive conformity deter-
minations must comply with the obli-
gations of such commitments.

(d) In instances where the Federal
agency is licensing, permitting or oth-
erwise approving the action of another
governmental or private entity, ap-
proval by the Federal agency must be
conditioned on the other entity meet-
ing the mitigation measures set forth
in the conformity determination.

(e) When necessary because of
changed circumstances, mitigation
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measures may be modified so long as
the new mitigation measures continue
to support the conformity determina-
tion. Any proposed change in the miti-
gation measures is subject to the re-
porting requirements of § 93.156 and the
public participation requirements of
§ 93.157.

(f) The implementation plan revision
required in § 93.151 shall provide that
written commitments to mitigation
measures must be obtained prior to a
positive conformity determination and
that such commitments must be ful-
filled.

(g) After a State revises its SIP to
adopt its general conformity rules and
EPA approves that SIP revision, any
agreements, including mitigation
measures, necessary for a conformity
determination will be both State and
federally enforceable. Enforceability
through the applicable SIP will apply
to all persons who agree to mitigate di-
rect and indirect emissions associated
with a Federal action for a conformity
determination.

PART 94—[RESERVED]

PART 95–MANDATORY PATENT
LICENSES

Sec.
95.1 Definitions.
95.2 Petition for mandatory license.
95.3 Findings prior to application to Attor-

ney General.
95.4 Limitations on mandatory licenses.

AUTHORITY: 42 U.S.C. 7609; Sec. 104, Pub. L.
103–182, 107 Stat. 2057, 2064.

SOURCE: 59 FR 67638, Dec. 30, 1994, unless
otherwise noted.

§ 95.1 Definitions.
(a) As used in this part, all terms not

defined in this section shall have the
meaning given them by the Act.

(b) Act means the Clean Air Act, as
amended (42 U.S.C. §§ 7401–7671).

(c) Agency means the Environmental
Protection Agency.

(d) Administrator means the Adminis-
trator of the Environmental Protection
Agency.

§ 95.2 Petition for mandatory license.
(a) Any party required to comply

with sections 111, 112 or 202 of the Act

(42 U.S.C. 7411, 7412 or 7521) may peti-
tion to the Administrator for a manda-
tory patent license pursuant to section
308 of the Act (42 U.S.C. 7608), under a
patent that the petitioner maintains is
necessary to enable the petitioner to
comply with Sections 111, 112 or 202 of
the Act.

(b)(1) Each petition shall be signed by
the petitioner and shall state the peti-
tioner’s name and address. If the peti-
tioner is a corporation, the petition
shall be signed by an authorized officer
of the corporation, and the petition
shall indicate the state of incorpora-
tion. Where the petitioner elects to be
represented by counsel, a signed notice
to that effect shall be included with
the petition at the time of filing.

(2) Each petition shall include a copy
of the patent under which a mandatory
patent license is sought. The petition
shall identify all current owners of the
patent and shall include a copy of all
assignment documents relevant to the
patent that are available from the
United States Patent and Trademark
Office.

(3) Each petition must identify any
person whose interest the petitioner
believes may be affected by the grant
of the license to which the petition is
directed.

(4) Each petition must contain a con-
cise statement of all of the essential
facts upon which it is based. No par-
ticular form of statement is required.
Each petition shall be verified by the
petitioner or by the person having the
best knowledge of such facts. In the
case of facts stated on information and
belief, the source of such information
and grounds of belief shall be given.
The statement of facts shall include
the following:

(i) An identification of the provisions
of the Act and/or regulations there-
under that the petitioner maintains pe-
titioner will be able to comply with if
the petitioner is granted the patent li-
cense that is the subject of the peti-
tion;

(ii) An identification of the nature
and purpose of the petitioner’s in-
tended use of the patent license;

(iii) An explanation of the relation-
ship between the patented technology
and the activities to which petitioner
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