AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Acquisition Regulation

of the basis of the determination and
that a revision of the proposal will not
be considered. Upon written request
and as soon as possible after award, the
contracting officer shall debrief unsuc-
cessful offerors (see 15.1004).

(h) Late technical proposals are gov-
erned by 15.412.

(i) If it is necessary to discontinue
two-step sealed bidding, the contract-
ing officer shall include a statement of
the facts and circumstances in the con-
tract file. Each offeror shall be notified
in writing. When step one results in no
acceptable technical proposal or only
one acceptable technical proposal, the
acquisition may be continued by nego-
tiation.

[48 FR 42171, Sept. 19, 1983, as amended at 50
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 2649, Jan. 17, 1986; 56 FR 41733,
Aug. 22, 1991; 60 FR 42654, Aug. 16, 1995]

14.503-2 Step two.

(a) Sealed bidding procedures shall be
followed except that invitations for
bids shall—

(1) Be issued only to those offerors
submitting acceptable technical pro-
posals in step one;

(2) Include the provision prescribed in
14.201-6(t);

(3) Prominently state that the bidder
shall comply with the specifications
and the bidder’s technical proposal;
and

(4) Not be synopsized in the Com-
merce Business Daily as an acquisition
opportunity nor publicly posted (see
5.101(a)).

(b) The names of firms that submit-
ted acceptable proposals in step one
will be listed in the Commerce Busi-
ness Daily for the benefit of prospec-
tive subcontractors (see 5.207(a)(2)).

[48 FR 42171, Sept. 19, 1983, as amended at 50
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 56 FR 15149, Apr. 15, 1991]
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unsuccessful

15.000 Scope of part.

This part prescribes policies and pro-
cedures governing contracting for sup-
plies and services by negotiation.

Subpart 15.1—General
Requirements for Negotiation

15.100 Scope of subpart.

This subpart covers general require-
ments regarding negotiated contracts.
Detailed and specific requirements ap-
pear throughout this regulation.

15.101 Definition.

Negotiation means contracting
through the use of either competitive
or other-than-competitive proposals
and discussions. Any contract awarded
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without using sealed bidding proce-
dures is a negotiated contract (see
14.101).

[50 FR 1739, Jan. 11, 1985, and 50 FR 52429,
Dec. 23, 1985]

15.102 General.

Negotiation is a procedure that in-
cludes the receipt of proposals from
offerors, permits bargaining, and usu-
ally affords an opportunity to revise
their offers before award of a contract.
Bargaining—in the sense of discussion,
persuasion, alteration of initial as-
sumptions and positions, and give-and-
take—may apply to price, schedule,
technical requirements, type of con-
tract, or other terms of a proposed con-
tract.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

15.103 Converting from sealed bidding
to negotiation procedures.

When the agency head has deter-
mined, in accordance with 14.404-
1(e)(1), that an invitation for bids is to
be cancelled and that use of negotia-
tion is appropriate to complete the ac-
quisition, the contracting officer may
negotiate and make award without is-
suing a new solicitation subject to the
following conditions—

(a) Prior notice of intention to nego-
tiate and a reasonable opportunity to
negotiate have been given by the con-
tracting officer to each responsible bid-
der that submitted a bid in response to
the invitation for bids;

(b) The negotiated price is the lowest
negotiated price offered by any respon-
sible bidder; and

(c) The negotiated price is lower than
the lowest rejected bid price of a re-
sponsible bidder that submitted a bid
in response to the invitation for bids.
However, this paragraph (c) does not
apply if the invitation was canceled
and all bids were rejected for the rea-
son stated in 14.404-1(c)(8).

[50 FR 1739, Jan. 11, 1985, as amended at 55
FR 52790, Dec. 21, 1990]

15.106-2

15.104—15.105 [Reserved]
15.106 Contract clauses.

15.106-1 Audit and Records—Negotia-
tion clause.

(a) This subsection implements 10
U.S.C. 2313, 41 U.S.C. 254d, and OMB
Circular No. A-133.

(b) The contracting officer shall, if
contracting by negotiation, insert the
clause at 52.215-2, Audit and Records—
Negotiation, in solicitations and con-
tracts except those (1) not exceeding
the simplified acquisition threshold; or
(2) for commercial items exempted
under 15.804-1; or (3) for utility services
at rates not exceeding those estab-
lished to apply uniformly to the gen-
eral public, plus any applicable reason-
able connection charge.

(c) In facilities contracts, the con-
tracting officer shall use the clause
with its Alternate I. In cost-reimburse-
ment contracts with educational insti-
tutions and other nonprofit organiza-
tions, the contracting officer shall use
the clause with its Alternate Il. If the
examination of records by the Comp-
troller General is waived in accordance
with 25.901, the contracting officer
shall use the clause with its Alternate
1.

[60 FR 42650, Aug. 16, 1995; 60 FR 54045, Oct.
19, 1995, as amended at 61 FR 39190, July 26,
1996]

15.106-2 Audit—Commercial items.

(a) This subsection implements 10
U.S.C. 2306a(d)(2) and (3) and 41 U.S.C.
254b(d)(2) and (3).

(b) The contracting officer shall,
when contracting by negotiation, in-
sert clause 52.215-43, Audit—Commer-
cial Items, in solicitations and con-
tracts when submission of cost or pric-
ing data is expected to be excepted
under 15.804-1(a)(2) (i.e., a commercial
item where price is otherwise fair and
reasonable). The clause shall also be
included in solicitations and contracts
when cost or pricing data are required,
for incorporation into subcontracts
that may be excepted under 15.804-
1(a)(2).

[60 FR 48211, Sept. 18, 1995]

239



15.400

Subparts 15.2—15.3 [Reserved]

Subpart 15.4—Solicitation and Re-
ceipt of Proposals and
Quotations

15.400 Scope of subpart.

This subpart prescribes policies and
procedures for (a) preparing and issuing
requests for proposals (RFP’s) and re-
quests for quotations (RFQ’s) and (b)
receiving proposals and quotations.

15.401 Applicability.

This subpart applies to solicitations
issued when contracting by negotia-
tion, except—

(a) Acquisitions made under sim-
plified acquisition procedures; and

(b) Two-step sealed bidding (see sub-
part 14.5).

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 34756, July 3, 1995; 61 FR 39197,
July 26, 1996]

15.402 General.

(a) Requests for proposals (RFP’s) or
requests for quotations (RFQ’s) are
used in negotiated acquisitions to com-
municate Government requirements to
prospective contractors and to solicit
proposals or quotations from them. Ex-
cept as permitted by paragraph (f)
below, contracting officers shall issue
written solicitations. Solicitations
shall contain the information nec-
essary to enable prospective contrac-
tors to prepare proposals or quotations
properly. Solicitation provisions and
contract clauses may be incorporated
into solicitations and contracts by ref-
erence, when authorized by subpart
52.1.

(b) Contracting officers shall furnish
identical information concerning a pro-
posed acquisition to all prospective
contractors. Government personnel
shall not provide the advantage of ad-
vance knowledge concerning a future
solicitation to any prospective con-
tractor (but see 5.404, 15.404, and 15.405).

(c) Except for solicitations for infor-
mation or planning purposes (see sub-
paragraph (e)(1) below and 15.405), con-
tracting officers shall solicit proposals
or quotations only when there is a defi-
nite intention to award a contract.

48 CFR Ch. 1 (10-1-96 Edition)

Subpart 7.3 provides additional instruc-
tions for solicitations involving cost
comparisons between Government and
contractor performance.

(d) A proposal received in response to
an RFP is an offer that can be accepted
by the Government to create a binding
contract, either following negotiations
or, when authorized by 15.610, without
discussion. Contracting officers should
normally issue RFP’s when they con-
sider it reasonable to expect prospec-
tive contractors to respond with offers,
even though they anticipate negotia-
tions after receipt of offers. An RFP
shall not be used for a solicitation for
information or planning purposes. So-
licitations involving cost comparisons
between Government and contractor
performance (see 7.302(b)) are not for
information or planning purposes.

(e) A quotation received in response
to an RFQ is not an offer and cannot be
accepted by the Government to create
a binding contract. It is informational
in character. An RFQ may be used
when the Government does not intend
to award a contract on the basis of the
solicitation but wishes to obtain price,
delivery, or other market information
for planning purposes (see 15.405).

(f) Oral solicitations are authorized
for perishable subsistence. An oral so-
licitation may also be used when proc-
essing a written solicitation would
delay the acquisition of supplies or
services to the detriment of the Gov-
ernment. Use of an oral solicitation
does not relieve the contracting officer
from complying with other require-
ments of this regulation. In addition to
other applicable documentation re-
quirements (see subpart 4.1), docu-
mentation of oral solicitations shall
include—

(1) A justification for use of an oral
solicitation;

(2) Item description, quantity, and
delivery schedule;

(3) Sources solicited, including the
date, time, name of individual con-
tacted, and prices quoted; and

(4) The solicitation number provided
to the prospective contractors.

(9) Unless prohibited by agency regu-
lations, letter RFP’s may be used for
acquisitions conducted under 6.302, Cir-
cumstances permitting other than full
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and open competition. When this tech-
nique is used, contracting officers must
still comply with other portions of this
regulation, such as subparts 5.2, Synop-
ses of Proposed Contract Actions, and
15.8, Price Negotiation. Letter RFP’s
should be as clear and concise as pos-
sible; exclude any unnecessary verbiage
or notices; and, as a minimum, contain
the following:

(1) RFP number and date.

(2) Name and address of contracting
office.

(3) Type of contract contemplated.

(4) Quantity, description, and re-
quired delivery for the item.

(5) Applicable certifications and rep-
resentations.

(6) Contract terms and conditions
(reference to prior contract or updates
should be provided, as applicable).

(7) Offer due date.

(8) Other relevant information; e.g.,
incentives, variations in delivery
schedule, any peculiar or different re-
quirements, cost proposal support, and
different data requirements.

(h) If, after considering any responses
to a proper notice of proposed sole
source contract action (see 5.207(d)(3)),
the contracting officer determines that
more than one source can meet the
Government’s needs, the contracting
officer shall solicit offers using com-
petitive procedures. The contracting
officer shall proceed in accordance
with 5.203 for publicizing and response
times.

(i) Unless prohibited or otherwise re-
stricted by agency procedures, con-
tracting officers may authorize fac-
simile proposals (see 15.407(j)). In deter-
mining whether or not to authorize
facsimile proposals, the contracting of-
ficer shall consider such factors as—

(1) Anticipated proposal size and vol-
ume;

(2) Urgency of the requirement;

(3) Frequency of price changes;

(4) Availability, reliability, speed,
and capacity of the receiving facsimile
equipment; and

(5) Adequacy of administrative proce-
dures and controls for receiving, identi-
fying, recording, and safeguarding fac-
simile proposals, and ensuring their
timely delivery to the proposal opening
location.

15.404

(J) If facsimile proposals are author-
ized, contracting officers may, after
the date set for receipt of proposal, re-
quest offeror(s) to provide the complete
original signed proposal.

(k) In accordance with subpart 4.5,
contracting officers may authorize use
of electronic commerce for submission
of offers. If electronic offers are au-
thorized, the solicitation shall specify
the electronic commerce method(s)
that offerors may use.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 53 FR 17857, May 18, 1988; 54 FR 48984,
Nov. 28, 1989; 55 FR 25527, June 21, 1990; 60 FR
34738, July 3, 1995]

15.403 Solicitation mailing lists.

Contracting offices shall establish,
maintain, and use lists of potential
sources in accordance with 14.205.

15.404 Presolicitation notices and con-
ferences.

(a) General. Presolicitation notices
and conferences may be used as pre-
liminary steps in negotiated acquisi-
tions in order to—

(1) Develop or
sources;

(2) Request preliminary information
based on a general description of the
supplies or services involved;

(3) Explain complicated specifica-
tions and requirements to interested
sources; and

(4) Aid prospective contractors in
later submitting proposals without
undue expenditure of effort, time, and
money.

(b) Presolicitation notices. (1) When
presolicitation notices are used, the
contracting officer shall prepare and
issue the notice to potential sources
and shall synopsize the notice in ac-
cordance with subpart 5.2.

(2) Each presolicitation notice shall—

(i) Define as explicitly as possible the
information to be furnished in the re-
sponse;

(ii) Indicate whether it is con-
templated that the presolicitation no-
tice will be followed by a conference
and a formal solicitation; and

(iii) Request an expression of interest
in the contemplated acquisition by a
specified date.

identify interested
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(3) In complex acquisitions, the
presolicitation notice may also request
information pertaining to manage-
ment, engineering, and production ca-
pabilities. Detailed drawings, specifica-
tions, or plans will not normally be in-
cluded with a presolicitation notice.

(4) The contracting officer shall fur-
nish copies of the solicitation to (i) all
those responding affirmatively to the
presolicitation notice and (ii) other
prospective contractors upon their re-
quest (but see subpart 9.4, Debarment,
Suspension, and Ineligibility).

(c) Presolicitation conferences. (1) The
presolicitation conference may be used
only when approved at a level higher
than the contracting officer. It shall
not be wused as a method for
prequalification of offerors.

(2) The contracting officer shall—

(i) Advise all organizations respond-
ing to the presolicitation notice of the
details of any pending presolicitation
conference;

(if) Conduct the conference and ar-
range for technical and legal personnel
to attend, as appropriate; and

(iii) Furnish copies of the solicitation
to all organizations attending the con-
ference, unless they decline to partici-
pate in the acquisition.

15.405 Solicitations for information or
planning purposes.

15.405-1 General.

When information necessary for plan-
ning purposes cannot be obtained from
potential sources by more economical
and less formal means, the contracting
officer may determine in writing that a
solicitation for information or plan-
ning purposes is justified. If this deter-
mination is approved, in accordance
with agency procedures, at a level
higher than that of the contracting of-
ficer, the contracting officer shall then
issue the solicitation.

15.405-2 Solicitation provision.

The contracting officer shall insert
on the face of each solicitation (other
than those excluded by 15.401) issued
for information or planning purposes
the provision at 52.215-3, Solicitation
for Information or Planning Purposes.

48 CFR Ch. 1 (10-1-96 Edition)

15.406 Preparing requests for propos-
als (RFP’s) and requests for
quotations (RFQ’s).

15.406-1 Uniform contract format.

(a) Contracting officers shall prepare
solicitations and resulting contracts
using the uniform contract format out-
lined in Table 15-1. The format facili-
tates preparation of the solicitation
and contract, as well as reference to
and use of those documents by offerors
and contractors. The uniform contract
format is optional for acquisitions out-
side the United States, its possessions,
its territories, and Puerto Rico. It does
not apply to the following:

(1) Basic agreements (see 16.702).

(2) Construction and architect-engi-
neer contracts (see part 36).

(3) Shipbuilding (including design,
construction, and conversion), ship
overhauls, and ship repairs.

(4) Subsistence.

(5) Contracts requiring special con-
tract forms prescribed elsewhere in
this regulation that are inconsistent
with the uniform contract format.

(6) Letter Request for Proposals (see
15.402).

(7) Contracts exempted by the agency
head or a designee.

(8) Contracts utilizing the simplified
contract format (see 15.416).

(b) Solicitations to which the uni-
form contract format applies shall in-
clude Parts I, Il, Ill, and 1V (see 15.406-
2 through 15.406-5). Upon award, con-
tracting officers shall not physically
include Part IV in the resulting con-
tract, but shall retain in their contract
file Section K, Representations, certifi-
cations, and other statements of
offerors, as completed by the contrac-
tor. Award by acceptance of a proposal
on the award portion of SF 33, SF 26, or
SF 1447 incorporates Section K by ref-
erence in the resultant contract. Con-
tracts requiring a bilateral document
shall incorporate Section K by ref-
erence in the signed contract.

TABLE 15-1

Uniform Contract Format

Section Title

Part —The Schedule
Solicitation/contract form
Supplies or services and prices/costs
Description/specifications/ work statement

Ow>
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TABLE 15-1—Continued
Uniform Contract Format

Section Title

D Packaging and marking

E Inspection and acceptance

F Deliveries or performance

G Contract administration data
H Special contract requirements

Part [I—Contract Clauses
| Contract clauses

Part lll—List of Documents, Exhibits, and Other Attachments
J List of attachments

Part IV—Representations and Instructions

K Representations, certifications, and other state-
ments of offerors or quoters

L Instructions, conditions, and notices to offerors or
quoters

M Evaluation factors for award

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 53 FR 17857, May 18, 1988; 54 FR 48984,
Nov. 28, 1989]

15.406-2 Part I—The Schedule.

The contracting officer shall prepare
the contract Schedule as follows:

(a) Section A, Solicitation/contract form.

(1) Prepare RFP’s on Standard Form
33, Solicitation, Offer and Award
(53.301-33) or Standard Form 1447, So-
licitation/Contract (53.301-1447), unless
otherwise permitted by this regulation.
The first page of the SF 33 or SF 1447
is the first page of the solicitation. The
first page of the SF 33 includes section
A of the uniform contract format.
When the SF 1447 is used as the solici-
tation document, ensure the informa-
tion in subdivisions (a)(3)(i) and
(a)(3)(iv) of this subsection are inserted
in block 9 of the SF 1447.

(2) Prepare RFQ’s on Standard Form
18, Request for Quotations (53.301-18).
Agencies may overprint the SF 18 to
provide for Section A of the uniform
contract format.

(3) When other than SF 33, SF 18, or
SF 1447 is used, include the following
on the first page of the solicitation:

(i) Name, address, and location of is-
suing activity, including room and
building where proposals or quotations
must be submitted.

(ii) Solicitation number.

(iii) Date of issuance.

(iv) Closing date and time.

(v) Number of pages.

(vi) Requisition or other purchase au-
thority.

15.406-2

(vii) Brief description of item or serv-
ice.

(viii) Requirement for the offeror or
quoter to provide its name and com-
plete address, including street, city,
county, State, and Zip Code.

(ix) A statement that offerors or
quoters should include in the offer or
quotation the address to which pay-
ment should be mailed, if that address
is different from that shown for the
offeror or quoter.

(b) Section B, Supplies or services and
prices/costs. Include on the second page
of the solicitation brief descriptions of
the supplies or services; e.g., item num-
ber, national stock number/part num-
ber if applicable, nouns, and quantities.
(This includes incidental deliverables
such as manuals and reports.) The sec-
ond page may be supplemented as nec-
essary by Optional Form 336, Continu-
ation Sheet (53.302-336).

(c) Section C, Description/specifications/
work statement. Include any description
or specifications needed in addition to
Section B (see part 11).

(d) Section D, Packaging and marking.
Provide packaging, packing, preserva-
tion, and marking requirements, if
any.

(e) Section E, Inspection and accept-
ance. Include inspection, acceptance,
quality assurance, and reliability re-
quirements (see part 46, Quality Assur-
ance).

(f) Section F, Deliveries or performance.
Specify the requirements for time,
place, and method of delivery or per-
formance (subpart 11.4, Delivery or
Performance Schedules, and 47.301-1).

(g) Section G, Contract administration
data. Include any required accounting
and appropriation data and any re-
quired contract administration infor-
mation or instructions other than
those on the solicitation form.

(h) Section H, Special contract require-
ments. Include a clear statement of any
special contract requirements that are
not included in Section 1, Contract
clauses, or in other sections of the uni-
form contract format.

[48 FR 42187, Sept. 19, 1983, as amended at 51
FR 27119, July 29, 1986; 53 FR 17857, May 18,
1988; 54 FR 29281, July 11, 1989; 54 FR 48985,
Nov. 28, 1989; 55 FR 38516, Sept. 18, 1990; 60 FR
48248, Sept. 18, 1995]
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15.406-3 Part II—Contract clauses.

(a) Section 1, Contract clauses. The
contracting officer shall include in this
section the clauses required by law or
by this regulation and any additional
clauses expected to be included in any
resulting contract, if these clauses are
not required in any other section of the
uniform contract format.

(b) When contracting by negotiation,
the contracting officer shall insert the
clause at 52.215-33, Order of Precedence,
in solicitations and contracts to which
the uniform contract format applies.

(c) Any alteration pertaining to the
contract shall be included in this sec-
tion as part of the clause at 52.252-4,
Alterations in Contract. See part 52,
Solicitation Provisions and Contract
Clauses.

[51 FR 2649, Jan. 17, 1986, as amended at 53
FR 17858, May 18, 1988]

15.406-4 Part Ill—List of documents,
exhibits, and other attachments.

Section J, List of attachments. The con-
tracting officer shall list the title,
date, and number of pages for each at-
tached document, exhibit, and other
attachment.

15.406-5 Part IV—Representations and
instructions.

The contracting officer shall prepare
the representations and instructions as
follows:

(a) Section K, Representations, certifi-
cations, and other statements of offerors
or quoters. Include in this section those
solicitation provisions that require
representations, certifications, or the
submission of other information by
offerors or quoters.

(b) Section L, Instructions, conditions,
and notices to offerors or quoters. Insert
in this section solicitation provisions
and other information and instructions
not required elsewhere to guide
offerors or quoters in preparing propos-
als or quotations. Any alteration per-
taining to the solicitation shall be in-
cluded in this section as part of the
provision at 52.252-3, Alterations in So-
licitation. Prospective offerors or
quoters may be instructed to submit
technical proposals in severable parts
to meet agency requirements. The sev-
erable parts should provide for separa-
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tion of cost or pricing data, past per-
formance data and, when needed, tech-
nical data. The instructions may speci-
fy further organization of proposal or
quotation parts, such as (1) administra-
tive, (2) management, (3) technical, (4)
past performance, and (5) cost or pric-
ing data (see 15.804-6 and 15.804-8).

(c) Section M, Evaluation factors for
award. ldentify all significant factors,
including cost or price, cost or price-
related factors, and non-cost or non-
price-related factors, and any signifi-
cant subfactors that will be considered
in awarding the contract (see 15.605(d)
and (e) and the multiple award provi-
sion at 52.215-34) and state the relative
importance the Government places on
those evaluation factors and subfac-
tors.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 19715, May 30, 1986; 53 FR 17858,
May 18, 1988; 56 FR 41733, Aug. 22, 1991; 60 FR
16718, Mar. 31, 1995; 60 FR 42655, Aug. 16, 1995;
60 FR 48211, Sept. 18, 1995]

15.407 Solicitation provisions.

(a) Solicitations, as used in this sec-
tion, means requests for proposals
(RFP’s) and requests for quotations
(RFQ’s) other than those excluded by
15.401 and those for information or
planning purposes. See 15.405-2 for the
solicitation provision used with solici-
tations for information or planning
purposes.

(b) The contracting officer may, upon
the approval of the chief of the con-
tracting office, insert the provision at
52.215-4, Notice of Possible Standard-
ization, in solicitations for supplies
that subsequently might be standard-
ized. See 14.201-6(n) regarding use of
the provision in invitations for bids.

(c) The contracting officer shall in-
sert in solicitations the provisions at—
(1) 52.215-5, Solicitation Definitions;

(2) 52.215-6, Type of Business Organi-
zation;

(3) 52.215-7, Unnecessarily Elaborate
Proposals or Quotations;

(4) 52.215-8, Amendments to Solicita-
tions;

(5) 52.215-9, Submission of Offers;

(6) 52.215-10, Late Submissions, Modi-
fications, and Withdrawals of Propos-
als, for solicitations issued in the Unit-
ed States and Canada for submission of
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offers to a contracting office in the
United States or Canada;

(7) 52.215-11, Authorized Negotiators;
and

(8) 52.215-12, Restriction on Disclo-
sure and Use of Data; and

(9) 52.215-36, Late Submissions, Modi-
fications, and Withdrawals of Proposals
(Overseas), for solicitations under
which offers are to be submitted to a
contracting office outside the United
States or Canada.

(d) The contracting officer shall—

(1) Insert in RFP’s for other than
construction the provision at 52.215-13,
Preparation of Offers;

(2) Insert in RFP’s the provision at
52.215-14, Explanation to Prospective
Offerors;

(3) Insert in RFP’s the provision at
52.215-15, Failure to Submit Offer, ex-
cept when using electronic data inter-
change methods not requiring solicita-
tion mailing lists; and

(4) Insert in RFP’s the provision at
52.215-16, Contract Award.

(i) If the RFP is for construction, the
contracting officer shall use the provi-
sion with its Alternate I. If awards are
to be made without discussions, also
use Alternate II.

(ii) If the contracting officer intends
to evaluate offers and make award
without discussions, use the basic pro-
vision with its Alternate II.

(e)(1) The contracting officer shall in-
sert the provision at 52.215-17, Tele-
graphic Proposals, in solicitations that
authorize telegraphic proposals or
quotations.

(2) The contracting officer shall in-
sert the basic provision with its Alter-
nate 1 in solicitations that are for per-
ishable subsistence and when the con-
tracting officer considers that offerors
will be unwilling to provide acceptance
periods long enough to allow written
confirmation.

(f) The contracting officer shall in-
sert the provision at 52.215-19, Period
for Acceptance of Offer, in RFP’s that
are not issued on SF 33 or SF 1447 ex-
cept those (1) for construction work or
(2) in which the Government specifies a
minimum acceptance period.

(g) The contracting officer shall in-
sert the provision at 52.215-20, Place of
Performance, in solicitations except

15.408

those in which the place of perform-
ance is specified by the Government.

(h) The contracting officer shall in-
sert the provision at 52.215-34, Evalua-
tion of Offers for Multiple Awards, in
requests for proposals if the contract-
ing officer determines that multiple
awards might be made if doing so is
economically advantageous to the Gov-
ernment.

(i) The contracting officer shall in-
sert the provision at 52.215-35, Annual
Representations and Certifications—
Negotiation, in requests for proposals
if annual representations and certifi-
cations are utilized (see 14.213).

() The contracting officer shall in-
sert the provision at 52.215-18, Fac-
simile Proposals, in solicitations if fac-
simile proposals are authorized (see
15.402(i)).

(k) The contracting officer shall in-
sert in RFP’s for construction the pro-
vision at 52.215-38, Preparation of Of-
fers—Construction.

(I) The provision at 52.214-34, Submis-
sion of Offers in the English Language,
is required in solicitations subject to
the Trade Agreements Act or the North
American Free Trade Agreement Im-
plementation Act (see 25.408(d)). It may
be included in other solicitations when
the contracting officer decides that it
is necessary.

(m) The provision at 52.214-35, Sub-
mission of Offers in U.S. Currency, is
required in solicitations subject to the
Trade Agreements Act or the North
American Free Trade Agreement Im-
plementation Act (see 25.408(d)). It may
be included in other solicitations when
the contracting officer decides that it
is necessary.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 2650, Jan. 17, 1986; 51 FR 19715,
May 30, 1986; 53 FR 43390, Oct. 26, 1988; 54 FR
5054, Jan. 31, 1989; 54 FR 48985, Nov. 28, 1989;
55 FR 52790, Dec. 21, 1990; 56 FR 15149, Apr. 15,
1991; 56 FR 41733, Aug. 22, 1991; 58 FR 31141,
May 28, 1993; 59 FR 545, Jan. 5, 1994; 60 FR
34738, July 3, 1995; 60 FR 42655, Aug. 16, 1995]

15.408

(a) The contracting officer shall issue
unclassified solicitations to potential
sources in conformance with the policy
and procedures in parts 5 and 6.

Issuing solicitations.
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(b) Solicitations involving classified
information shall be handled as pre-
scribed by agency regulations.

(c) If the contracting office is located
in the United States and the security
classification permits, any solicitation
or related correspondence sent to a for-
eign address shall be sent by inter-
national air mail. Similarly, if the se-
curity classification permits, contract-
ing offices located outside the United
States shall use international air mail
in appropriate circumstances.

(d) A master solicitation may be used
for negotiated acquisitions, subject to
the criteria and procedures in 14.203-3.

(e) To provide for ready identifica-
tion and proper handling of proposals,
Optional Form 17, Offer Label, may be
furnished with each request for propos-
als. The form may be obtained from the
General Services Administration (see
53.107).

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 54 FR 29281, July 11, 1989; 59 FR 67033,
Dec. 28, 1994]

15.409 Pre-proposal conferences.

(a) A pre-proposal conference may be
held to brief prospective offerors after
a solicitation has been issued but be-
fore offers are submitted. Generally,
the Government uses these conferences
in complex negotiated acquisitions to
explain or clarify complicated speci-
fications and requirements.

(b) The contracting officer shall de-
cide if a pre-proposal conference is re-
quired and make the necessary ar-
rangements, including the following:

(1) If notice was not in the solicita-
tion, give all prospective offerors who
received the solicitation adequate no-
tice of the time, place, nature, and
scope of the conference.

(2) If time allows, request prospective
offerors to submit written questions in
advance. Prepared answers can then be
delivered during the conference.

(3) Arrange for technical and legal
personnel to attend the conference, if
appropriate.

(c) The contracting officer or a des-
ignated representative shall conduct
the pre-proposal conference, furnish all
prospective offerors identical informa-
tion concerning the proposed acquisi-
tion, make a complete record of the
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conference, and promptly furnish a
copy of that record to all prospective
offerors. Conferees shall be advised
that—

(1) Remarks and explanations at the
conference shall not qualify the terms
of the solicitation; and

(2) Terms of the solicitation and
specifications remain unchanged unless
the solicitation is amended in writing.

15.410 Amendment of solicitations be-
fore closing date.

(a) After issuance of a solicitation,
but before the date set for receipt of
proposals, it may be necessary to (1)
make changes to the solicitation, in-
cluding, but not limited to, significant
changes in quantity, specifications, or
delivery schedules, (2) correct defects
or ambiguities, or (3) change the clos-
ing date for receipt of proposals. Stand-
ard Form 30, Amendment of Solicita-
tion/Modification of Contract (53.301-
30), shall be used for amending a re-
quest for proposals (RFP).

(b) The contracting officer shall de-
termine if the closing date needs to be
changed when amending a solicitation.
If the time available before closing is
insufficient, prospective offerors or
quoters shall be notified by electronic
data interchange, telegram, or tele-
phone of an extension of the closing
date. Telephonic and telegraphic no-
tices shall be confirmed in the written
amendment to the solicitation. The
contracting officer shall not award a
contract unless any amendments made
to an RFP have been issued in suffi-
cient time to be considered by prospec-
tive offerors.

(c) Any information given to a pro-
spective offeror or quoter shall be fur-
nished promptly to all other prospec-
tive offerors or quoters as a solicita-
tion amendment if (1) the information
is necessary in submitting proposals or
quotations or (2) the lack of such infor-
mation would be prejudicial to a pro-
spective offeror or quoter.

[48 FR 42187, Sept. 19, 1983, as amended at 60
FR 34738, July 3, 1995]

15.411 Receipt of
quotations.
(a) The procedures for receipt and
handling of proposals and quotations
should be similar to those prescribed in

proposals and
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14.401. Proposals and quotations shall
be marked with the date and time of
receipt.

(b) After receipt, proposals and
quotations shall be safeguarded from
unauthorized disclosure. Classified pro-
posals and quotations shall be handled
in accordance with agency regulations.
Also see OMB Circular No. A-76, the
supplemental Handbook, and subpart
7.3, Contractor Versus Government
Performance, for safeguarding cost-
comparison information.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 61 FR 31619, June 20, 1996]

15.412 Late proposals, modifications,
and withdrawals of proposals.

(a) Madification, as used in this sec-
tion, means a modification of a pro-
posal, including a final modification in
response to the contracting officer’s re-
quest for best and final offers. The term
does not include normal revisions of of-
fers made during the conduct of nego-
tiations by offerors selected for discus-
sion.

(b) Offerors are responsible for sub-
mitting offers, and any modifications
to them, so as to reach the Govern-
ment office designated in the solicita-
tion on time. If an emergency or unan-
ticipated event interrupts normal Gov-
ernment processes so that proposals
cannot be received at the office des-
ignated for receipt of proposals by the
exact time specified in the solicitation,
and urgent Government requirements
preclude amendment of the solicitation
closing date as usually prescribed by
15.410, the time specified for receipt of
proposals will be deemed to be ex-
tended to the same time of day speci-
fied in the solicitation on the first
work day on which normal Government
processes resume. If no time is speci-
fied in the solicitation, the time for re-
ceipt is 4:30 p.m., local time, for the
designated Government office on the
date that proposals are due.

(c) Proposals, and modifications to
them, that are received in the des-
ignated Government office after the
exact time specified are late and shall
be considered only if (1) they are re-
ceived before award is made, and (2) the
circumstances, including acceptable
evidence of date of mailing or receipt

15.413

at the Government installation, meet
the specific requirements of the provi-
sion at 52.215-10, Late Submissions,
Modifications, and Withdrawals of Pro-
posals.

(d) When a late proposal or modifica-
tion is received and it is clear from
available information that it cannot be
considered for award, the contracting
officer shall promptly notify the
offeror that it was received late and
will not be considered. The notice need
not be given when the proposed con-
tract is to be awarded within a few
days and the notice prescribed in
15.1002(c)(1) would suffice.

(e) When a late proposal or modifica-
tion is transmitted to a contracting of-
ficer in the United States or Canada by
registered or certified mail or by U.S.
Postal Service Express Mail Next Day
Service-Post Office to Addressee and is
received before award, the offeror shall
be promptly notified substantially in
accordance with the notice in 14.304-2,
appropriately modified to relate to pro-
posals.

(f) Late proposals and modifications
that are not considered shall be held
unopened, unless opened for identifica-
tion, until after award and then re-
tained with other unsuccessful propos-
als.

(g) The following shall, if available,
be included in the contracting office
files for each late proposal, quotation,
or modification:

(1) The date of mailing, filing, or de-
livery.

(2) The date and hour of receipt.

(3) Whether or not considered for
award.

(4) The envelope, wrapper, or other
evidence of date of submission.

(h) Upon withdrawal of an electroni-
cally transmitted proposal, the data re-
ceived shall not be viewed and shall be
purged from primary and backup data
storage systems.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 23606, June 4, 1985; 54 FR 48985, Nov. 28,
1989; 60 FR 34738, July 3, 1995; 60 FR 42655,
Aug. 16, 1995; 61 FR 31619, June 20, 1996]

15.413 Disclosure and use of informa-
tion before award.

See 3.104 for statutory and regulatory
requirements related to the disclosure
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of proprietary and source selection in-
formation.

[55 FR 36795, Sept. 6, 1990]

15.413-1 Alternate I.

(a) After receipt of proposals, none of
the information contained in them or
concerning the number or identity of
offerors shall be made available to the
public or to anyone in the Government
except as otherwise authorized in ac-
cordance with 3.104 (for procedures re-
garding requests for information from
Members of Congress, see 5.403).

(b) During the preaward or
preacceptance period of a negotiated
acquisition, only the contracting offi-
cer, the contracting officer’s superiors
having contractual authority, and oth-
ers specifically authorized shall trans-
mit technical or other information and
conduct discussions with prospective
contractors. Information shall not be
furnished to a prospective contractor
if, alone or together with other infor-
mation, it may afford the prospective
contractor an advantage over others
(see 15.610, Written and oral discus-
sion). However, general information
that is not prejudicial to others may be
furnished upon request.

(c) Prospective contractors and sub-
contractors may place restrictions on
the disclosure and use of data in pro-
posals and quotations (see 3.104 and the
provision at 52.215-12, Restriction on
Disclosure and Use of Data). Contract-
ing officers shall not exclude proposals
from consideration merely because
they restrict disclosure and use of
data, nor shall they be prejudiced by
that restriction. The portions of the
proposal that are so restricted (except
for information that is also obtained
from another source without restric-
tion) shall be used only for evaluation
and shall not be disclosed outside the
Government without permission of the
prospective contractor (but see subpart
24.2, Freedom of Information Act).

[48 FR 42187, Sept. 19, 1983, as amended at 55
FR 36795, Sept. 6, 1990]

15.413-2 Alternate II.

Agency regulations may provide that
the following alternate procedures may
be used instead of those specified in
15.413-1.
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(a) Proposals furnished to the Gov-
ernment are to be used for evaluation
purposes only. Disclosure outside the
Government for evaluation is per-
mitted only to the extent authorized
by, and in accordance with the proce-
dures in, 15.413-2(f).

(b) While the Government’s limited
use of proposals does not require that
the proposal bear a restrictive notice,
proposers should, if they desire to
maximize protection of their trade se-
crets or confidential or privileged com-
mercial and financial information con-
tained in them, apply the restrictive
notice prescribed in the provision at
52.215-12, Restriction on Disclosure and
Use of Data, to such information (also
see 15.407(c)(8)). In any event, informa-
tion contained in proposals will be pro-
tected to the extent permitted by law,
but the Government assumes no liabil-
ity for the use or disclosure of informa-
tion (data) not made subject to such
notice in accordance with the provision
at 52.215-12.

(c) If proposals are received with
more restrictive conditions than those
in the provision at 52.215-12, the con-
tracting officer or coordinating officer
shall inquire whether the submitter is
willing to accept the conditions of the
provision of 52.215-12. If the submitter
does not, the contracting officer or co-
ordinating officer shall, after consulta-
tion with counsel, either return the
proposal or accept it as marked. Con-
tracting officers shall not exclude from
consideration any proposals merely be-
cause they contain an authorized or
agreed-to notice, nor shall they be prej-
udiced by such notice.

(d) Release of proposal information
(data) before decision as to the award
of a contract, or the transfer of valu-
able and sensitive information between
competing offerors during the competi-
tive phase of the acquisition process,
would seriously disrupt the Govern-
ment’s decision-making process and
undermine the integrity of the com-
petitive acquisition process, thus ad-
versely affecting the Government’s
ability to solicit competitive proposals
and award a contract which would best
meet the Government’s needs and serve
the public interest. Therefore, to the
extent permitted by law, none of the
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information (data) contained in propos-
als (except as authorized in agency reg-
ulations) is to be disclosed outside the
Government before the Government’s
decision as to the award of a contract.
In the event an outside evaluation is to
be obtained, it shall be only to the ex-
tent authorized by, and in accordance
with the procedures of, 15.413-2(f).

(e) In order to assure that solicited
proposals (whether bearing a restric-
tive notice or not) are properly han-
dled, agency implementing regulations
may require the following Government
notice to be placed on the cover sheet
upon their receipt. (This notice is re-
quired for all unsolicited proposals, see
15.508.) This is a Government notice for
internal handling purposes and does
not affect any obligations or rights the
Government may have with regard to
the use or disclosure of any informa-
tion (data) contained in the proposal or
quotation.

GOVERNMENT NOTICE FOR HANDLING
PROPOSALS

This proposal shall be used and dis-
closed for evaluation purposes only,
and a copy of this Government notice
shall be applied to any reproduction or
abstract thereof. Any authorized re-
strictive notices which the submitter
places on this proposal shall also be
strictly complied with. Disclosure of
this proposal outside the Government
for evaluation purposes shall be made
only to the extent authorized by, and
in accordance with, the procedures in
(cite agency regulations implementing
15.413-2(f)).

If agency implementing regulations
do not authorize release of proposals
outside the Government for evaluation
purposes, the last sentence of the fore-
going Government notice is to be de-
leted.

(f) If authorized in agency imple-
menting regulations, agencies may re-
lease proposals outside the Govern-
ment for evaluation, consistent with
the following:

(1) Decisions to release proposals out-
side the Government for evaluation
purposes shall be made by the agency
head or designee;

(2) Written agreement must be ob-
tained from the evaluator that the in-
formation (data) contained in the pro-

15.414

posal will be used only for evaluation
purposes and will not be further dis-
closed,;

(3) Any authorized restrictive legends
placed on the proposal by the prospec-
tive contractor or subcontractor or by
the Government shall be applied to any
reproduction or abstracted information
made by the evaluator;

(4) Upon completing the evaluation,
all copies of the proposal, as well as
any abstracts thereof, shall be returned
to the Government office which ini-
tially furnished them for evaluation;
and

(5) All determinations to release the
proposal outside the Government take
into consideration requirements for
avoiding organizational conflicts of in-
terest and the competitive relation-
ship, if any, between the prospective
contractor or subcontractor and the
prospective outside evaluator.

(6) Prior to release of a proposal, the
contracting officer obtains from the
evaluator the certificate(s) required by
3.104-12.

(g) The submitter of any proposal
shall be provided notice adequate to af-
ford an opportunity to take appro-
priate action before release of any in-
formation (data) contained therein pur-
suant to a request under the Freedom
of Information Act (5 U.S.C. 552); and,
time permitting, the submitter should
be consulted to obtain assistance in de-
termining the eligibility of the infor-
mation (data) in question as an exemp-
tion under the Act. (See also subpart
24.2, Freedom of Information Act.)

[48 FR 42187, Sept. 19, 1983, as amended at 55
FR 36795, Sept. 6, 1990]

15.414 Forms.

(a) Standard Form 33 (SF 33), Solici-
tation, Offer and Award (see 53.301-33),
shall be used in connection with the so-
licitation and award of negotiated con-
tracts. Award may be made using the
Award portion of SF 33, except as pro-
vided in paragraph (b) of this section.

(b) Standard Form 26 (SF 26), Award/
Contract (see 53.301-26), shall be used
when entering into negotiated con-
tracts when the prospective contractor
has amended its offer, unless—

(1) The contract is for the construc-
tion, alteration, or repair of buildings,
bridges, roads, or other real property;
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(2) The acquisition is one for which
the FAR prescribes special contract
forms; or

(3) Use of a purchase order is appro-
priate.

(c) Standard Form 1447 (SF 1447), So-
licitation/Contract (see 53.301-1447),
shall be used in connection with nego-
tiated acquisitions that use the sim-
plified contract format and may be
used in lieu of the SF 26 or SF 33 for
other acquisitions. Award is generally
made using the award portion of the
SF 1447 (see 53.215-1).

[54 FR 48985, Nov. 28, 1989]

15.415 Economic purchase quantities
(supplies).

Contracting officers shall comply
with the economic purchase quantity
planning requirements for supplies in
subpart 7.2. See 7.203 for instructions
regarding use of the provision at 52.207-
4, Economic Purchase Quantity—Sup-
plies, and 7.204 for guidance on han-
dling responses to that provision.

[50 FR 35479, Aug. 30, 1985]

15.416 Simplified contract format.

For firm-fixed-price or fixed-price
with economic price adjustment acqui-
sitions of supplies and services, the
contracting officer may use the sim-
plified contract format in lieu of the
uniform contract format (see 14.201-1).

[54 FR 48985, Nov. 28, 1989]

Subpart 15.5—Unsolicited
Proposals

15.500 Scope of subpart.

This subpart prescribes policies and
procedures for submission, receipt,
evaluation, and acceptance of unsolic-
ited proposals. It does not govern the
competitive selection of basic research
proposals (see 6.102(d)(2)).

[50 FR 52433, Dec. 23, 1985]

15.501 Definitions.

Advertising material, as used in this
subpart, means material designed to
acquaint the Government with a pro-
spective contractor’s present products
or potential capabilities, or to deter-
mine the Government’s interest in buy-
ing these products.
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Commercial item offer means an offer
of a commercial item the vendor wish-
es to see introduced in the Govern-
ment’s supply system as an alternate
or replacement for an existing supply
item.

Contribution, as used in this subpart,
means a concept, suggestion, or idea
presented to the Government for its
use with no indication that the source
intends to devote any further effort to
it on the Government’s behalf.

Coordinating office, as used in this
subpart, means a point of contact es-
tablished within the agency to coordi-
nate the receipt, evaluation, and dis-
position of unsolicited proposals.

Technical correspondence, as used in
this subpart, means written requests
for information regarding Government
interest in research areas, submissions
of research descriptions, preproposal
explorations, and other written tech-
nical inquiries.

Unsolicited proposal means a written
proposal that is submitted to an agen-
cy on the initative of the submitter for
the purpose of obtaining a contract
with the Government and which is not
in response to a formal or informal re-
quest (other than an agency request
constituting a publicized general state-
ment of needs).

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 48248, Sept. 18, 1995]

15.502 Policy.

Agencies may accept unsolicited pro-
posals in accordance with 15.507. To
award a contract based on an unsolic-
ited proposal without providing for full
and open competition requires that ap-
propriate authority exists in subpart
6.3. In this connection, 6.302-1(a)(2)(i)
provides special authority for unsolic-
ited research proposals.

[50 FR 52433, Dec. 23, 1985]

15.503 General.

(a) Unsolicited proposals are a valu-
able means for Government agencies to
obtain innovative or unique methods or
approaches to accomplishing their mis-
sions from sources outside the Govern-
ment.

(b) Advertising material, commercial
item offers, contributions, or technical
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correspondence as defined in 15.501 are
not unsolicited proposals.

(¢) A valid unsolicited proposal
must—

(1) Be innovative and unique;

(2) Be independently originated and
developed by the offeror;

(3) Be prepared without Government
supervision;

(4) Include sufficient detail to permit
a determination that Government sup-
port could be worthwhile and the pro-
posed work could benefit the agency’s
research and development or other mis-
sion responsibilities; and

(5) Not be an advance proposal for a
known agency requirement that can be
acquired by competitive methods.

(d) Unsolicited proposals in response
to a publicized general statement of
agency needs are considered to be inde-
pendently originated.

(e) Agencies that receive unique and
innovative unsolicited proposals not
related to their missions may identify
for the offeror other agencies whose
missions bear a reasonable relationship
to the proposal’s subject matter.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 51 FR 52433, Dec. 23,
1985; 60 FR 48248, Sept. 18, 1995]

15.504 Advance guidance.

(a) Agencies shall encourage poten-
tial offerors to make preliminary con-
tacts with appropriate agency person-
nel before expending extensive effort
on a detailed unsolicited proposal or
submitting proprietary data to the
Government. These preliminary con-
tacts should include—

(1) Inquiries as to the general need
for the type of effort contemplated; and

(2) Contacts with agency technical
personnel for the limited purpose of ob-
taining an understanding of the agency
mission and responsibilities relative to
the type of effort contemplated.

(b) Agencies shall make available to
potential offerors of unsolicited pro-
posals at least the following free writ-
ten information:

(1) Definition (see 15.501), and content
(see 15.505), of an unsolicited proposal
acceptable for formal evaluation.

(2) Requirements concerning respon-
sible prospective contractors (see sub-
part 9.1), and organizational conflicts
of interest (see subpart 9.5).

15.505

(3) Role of technical correspondence
before proposal preparation.

(4) Agency contact points for infor-
mation regarding advertising, con-
tributions, solicitation mailing lists,
and other types of transactions fre-
quently mistaken for unsolicited pro-
posals.

(5) Procedures for submission and
evaluation of unsolicited proposals.

(6) Information sources on agency ob-
jectives and areas of potential interest.

(7) Instructions for identifying and
marking proprietary information so
that restrictive legends conform to
15.509.

(c) Agency personnel shall conduct
personal contacts without making any
agency commitments concerning the
acceptance of unsolicited proposals.

15.505 Content of unsolicited propos-
als.

Unsolicited proposals should contain
the following information to permit
consideration in an objective and time-
ly manner:

(a) Basic information including—

(1) Offeror’'s name and address and
type of organization; e.g., profit, non-
profit, educational, small business;

(2) Names and telephone numbers of
technical and business personnel to be
contacted for evaluation or negotiation
purposes;

(3) ldentity of proprietary data to be
used only for evaluation purposes;

(4) Names of other Federal, State,
local agencies, or parties receiving the
proposal or funding the proposed effort;

(5) Date of submission; and

(6) Signature of a person authorized
to represent and contractually obligate
the offeror.

(b) Technical information including—

(1) Concise title and abstract (ap-
proximately 200 words) of the proposed
effort;

(2) A reasonably complete discussion
stating the objectives of the effort or
activity, the method of approach and
extent of effort to be employed, the na-
ture and extent of the anticipated re-
sults, and the manner in which the
work will help to support accomplish-
ment of the agency’s mission;

(3) Names and biographical informa-
tion on the offeror’s key personnel who
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would be
nates; and

(4) Type of support needed from the
agency; e.g., facilities, equipment, ma-
terials, or personnel resources.

(c) Supporting information
ing—

(1) Proposed price or total estimated
cost for the effort in sufficient detail
for meaningful evaluation,;

(2) Period of time for which the pro-
posal is valid (a six month minimum is
suggested);

(3) Type of contract preferred;

(4) Proposed duration of effort;

(5) Brief description of the organiza-
tion, previous experience in the field,
and facilities to be used; and

(6) Required statements, if applica-
ble, about organizational conflicts of
interest, security clearances, and envi-
ronmental impacts.

involved, including alter-

includ-

15.506 Agency procedures.

(a) Agencies shall establish proce-
dures, including assurance of account-
ability, for controlling the receipt,
evaluation, and timely disposition of
proposals consistent with the require-
ments of this subpart. The procedures
shall include controls on the reproduc-
tion and disposition of proposal mate-
rial, particularly data identified by the
offeror as subject to duplication, use,
or disclosure restrictions.

(b) Agencies shall establish contact
points (see 15.504) to coordinate the re-
ceipt and handling of unsolicited pro-
posals. Contact points outside agency
contracting offices shall coordinate
with qualified contracting personnel.

[48 FR 42187, Sept. 19, 1983, as amended at 55
FR 38516, Sept. 18, 1990]

15.506-1 Receipt and initial review.

(a) Before initiating a comprehensive
evaluation, the agency contact point
shall determine if the unsolicited pro-
posal—

(1) Contains sufficient technical and
cost information;

(2) Has been approved by a respon-
sible official or other representative
authorized to contractually obligate
the offeror; and

(3) Complies with the marking re-
quirements of 15.509.

(b) If the proposal meets these re-
quirements, the contact point shall
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promptly acknowledge and process the
proposal. If it does not, the contact
point shall provide the offeror an op-
portunity to submit the required data.

(c) Agencies are not required to per-
form comprehensive evaluations of un-
solicited proposals not related to their
missions. If such proposals are re-
ceived, the agency contact point shall
promptly reply to the offeror, state
how the agency interprets the pro-
posal, and why it is not being evalu-
ated.

15.506-2 Evaluation.

(a) Comprehensive evaluations shall
be coordinated by the agency contact
point, who shall attach or imprint on
each unsolicited proposal circulated for
evaluation the legend required by
15.509(d). When performing a com-
prehensive evaluation of an unsolicited
proposal, evaluators shall consider the
following factors, in addition to any
others appropriate for the particular
proposal:

(1) Unique and innovative methods,
approaches, or concepts demonstrated
by the proposal.

(2) Overall scientific, technical, or
socio-economic merits of the proposal.

(3) Potential contribution of the ef-
fort to the agency’s specific mission.

(4) The offeror’s capabilities, related
experience, facilities, techniques, or
unique combinations of these which are
integral factors for achieving the pro-
posal objectives.

(5) The qualifications, capabilities,
and experience of the proposed prin-
cipal investigator, team leader, or key
personnel who are critical in achieving
the proposal objectives.

(b) The evaluators shall notify the
coordinating office of their conclusions
and recommendations when the evalua-
tion is completed.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

15.507 Contracting methods.

(a) A favorable comprehensive eval-
uation of an unsolicited proposal does
not, in itself, justify awarding a con-
tract without providing for full and
open competition. Agency contact
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points shall return an unsolicited pro-
posal to the offeror, citing reasons,
when its substance—

(1) Is available to the Government
without restriction from another
source;

(2) Closely resembles a pending com-
petitive acquisition requirement; or

(3) Does not demonstrate an innova-
tive and unique method, approach, or
concept.

(b) The contracting officer may com-
mence negotiation only when—

(1) The unsolicited proposal has re-
ceived a favorable comprehensive eval-
uation;

(2) The unsolicited proposal is not of
the character described in 15.507(a);

(3) The agency technical office spon-
soring the contract supports its rec-
ommendation with facts and cir-
cumstances that preclude competition,
including consideration of the evalua-
tion factors in 15.506-2(a), furnishes the
necessary funds, and provides the cer-
tification required by 6.303-2(b);

(4) The contracting officer has com-
plied with the synopsis requirements of
subpart 5.2; and

(5) The contracting officer has exe-
cuted any justification and obtained
any approval or determination and
findings that is required by subpart 6.3.
(For unsolicited research proposals, see
6.302-1(a)(2)(i). A valid unsolicited pro-
posal for other than research may be
accepted only if otherwise permissible
under other provisions of subpart 6.3.)

(c) If the unsolicited proposal is ac-
ceptable for award without competi-
tion, the agency and offeror shall use
the proposal as the basis for negotia-
tion.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52433, Dec. 23,
1985]

15.508 Prohibitions.

(a) Government personnel shall not
use any data, concept, idea, or other
part of an unsolicited proposal as the
basis, or part of the basis, for a solici-
tation or in negotiations with any
other firm unless the offeror is notified
of and agrees to the intended use. How-
ever, this prohibition does not preclude
using any data, concept, or idea avail-
able to the Government from other
sources without restriction.

15.509

(b) Government personnel shall not
disclose restrictively marked informa-
tion (see 15.509 and 3.104) included in an
unsolicited proposal. The disclosure of
such information concerning trade se-
crets, processes, operations, style of
work, apparatus, and other matters,
except as authorized by law, may re-
sult in criminal penalties under 18
U.S.C. 1905.

[48 FR 42187, Sept. 19, 1983, as amended at 55
FR 36795, Sept. 6, 1990]

15.509 Limited use of data.

(a) An unsolicited proposal may in-
clude data that the offeror does not
want disclosed for any purpose other
than evaluation. If the offeror wishes
to restrict the proposal, the title page
must be marked with the following leg-
end:

USE AND DISCLOSURE OF DATA

The data in this proposal shall not be dis-
closed outside the Government and shall not
be duplicated, used, or disclosed in whole or
in part for any purpose other than to evalu-
ate the proposal; provided, that if a contract
is awarded to this offeror as a result of or in
connection with the submission of these
data, the Government shall have the right to
duplicate, use, or disclose the data to the ex-
tent provided in the contract. This restric-
tion does not limit the Government’s right
to use information contained in the data if it
is obtainable from another source without
restriction. The data subject to this restric-
tion are contained in Sheets

(b) The offeror shall also mark each
restricted sheet with the following leg-
end:

Use or disclosure of proposal data is sub-
ject to the restriction on the title page of
this Proposal.

(c) The coordinating office shall re-
turn to the offeror any unsolicited pro-
posal marked with a legend different
from that provided in 15.509(a). The re-
turn letter will state that the proposal
cannot be considered because it is im-
practicable for the Government to
comply with the legend and that the
agency will consider the proposal if it
is resubmitted with the proper legend.

(d) The coordinating office shall
place a cover sheet on the proposal or
clearly mark it as follows, unless the
offeror clearly states in writing that no
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restrictions are imposed on the disclo-
sure or use of the data contained in the
proposal:

UNSOLICITED PROPOSAL
USE OF DATA LIMITED

All Government personnel must exercise
extreme care to ensure that the information
in this proposal is not disclosed to an indi-
vidual who has not been authorized access to
such data in accordance with 3.104, and is not
duplicated, used, or disclosed in whole or in
part for any pupose other than evaluation of
the proposal, without the written permission
of the offeror. If a contract is awarded on the
basis of this proposal, the terms of the con-
tract shall control disclosure and use.

This notice does not limit the Govern-
ment’s right to use information contained in
the proposal if it is obtainable from another
source without restriction.

This is a Government notice, and shall not
by itself be construed to impose any liability
upon the Government or Government person-
nel for disclosure or use of data contained in
this proposal.

(e) The above notice is used solely as
a manner of handling unsolicited pro-
posals that will be compatible with
this subpart. However, the use of this
notice shall not be used to justify the
withholding of a record nor to improp-
erly deny the public access to a record
where an obligation is imposed on an
agency by the Freedom of Information
Act, 5 U.S.C. 552, as amended. A pro-
spective offeror should identify trade
secrets, commercial or financial infor-
mation, and privileged or confidential
information to the Government (see
15.509(a)).

(f) When an agency receives an unso-
licited proposal without any restrictive
legend from an educational or non-
profit organization or institution, and
an evaluation outside the Government
is necessary, the coordinating office
shall—

(1) Attach a cover sheet clearly
marked with the legend in 15.509(d);

(2) Change the beginning of this leg-
end to read ‘“‘All Government and non-
Government personnel...."”’;

(3) Delete the words ‘‘is not disclosed
outside the Government and’’; and

(4) Require any non-Government
evaluator to give a written agreement
stating that data in the proposal will
not be disclosed to others outside the
Government, and to complete the cer-
tification required by 3.104-9.
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(g) If the proposal is received with
the restrictive legend (15.509(a)), the
modified cover sheet shall also be used
and permission shall be obtained from
the offeror before release of the pro-
posal for outside evaluation.

(h) When an agency receives an unso-
licited proposal with or without a re-
strictive legend from other than an
educational or nonprofit organization
or institution, and evaluation by Gov-
ernment personnel outside the agency
or by experts outside of the Govern-
ment is necessary, written permission
must be obtained from the offeror be-
fore release of the proposal for evalua-
tion. The coordinating office shall—

(1) Clearly mark the cover sheet with
the legend in 15.509(d) or as modified in
15.509(f);

(2) Obtain a written agreement from
any non-Government evaluator stating
that data in the proposal will not be
disclosed to persons outside the Gov-
ernment; and

(3) Obtain the certifications required
by 3.104-9 and a listing of all persons
authorized access to proprietary infor-
mation by the activity performing the
evaluation.

[48 FR 42187, Sept. 19, 1983, as amended at 55
FR 36795, Sept. 6, 1990]

Subpart 15.6—Source Selection

15.600 Scope of subpart.

This subpart prescribes policies and
procedures for selection of a source or
sources in competitive negotiated ac-
quisitions. Formal source selection
procedures, involving boards, councils,
or other groups for proposal evalua-
tion, are in 15.612. Alternative proce-
dures that Ilimit discussions with
offerors during the competition are dis-
cussed in 15.613.

15.601 Definitions.

Clarification, as used in this subpart,
means communication with an offeror
for the sole purpose of eliminating
minor irregularities, informalities, or
apparent clerical mistakes in the pro-
posal. It is achieved by explanation or
substantiation, either in response to
Government inquiry or as initiated by
the offeror. Unlike discussion (see defi-
nition below), clarification does not
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give the offeror an opportunity to re-
vise or modify its proposal, except to
the extent that correction of apparent
clerical mistakes results in a revision.

Deficiency, as used in this subpart,
means any part of a proposal that fails
to satisfy the Government’s require-
ments.

Discussion, as used in this subpart,
means any oral or written communica-
tion between the Government and an
offeror (other than communications
conducted for the purpose of minor
clarification), whether or not initiated
by the Government, that (a) involves
information essential for determining
the acceptability of a proposal, or (b)
provides the offeror an opportunity to
revise or modify its proposal.

Source reduction, as used in this sub-
part, means any practice which (a) re-
duces the amount of any hazardous
substance, pollutant, or contaminant
entering any waste stream or other-
wise released into the environment
prior to recycling, treatment, or dis-
posal; and (b) reduces the hazards to
public health and the environment as-
sociated with the release of such sub-
stances, pollutants, or contaminants.

Source selection authority means the
Government official in charge of se-
lecting the source. This title is most
often used when the selection process
is formal and the official is someone
other than the contracting officer.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 28496, May 31, 1995]

15.602 Applicability.

(a) This subpart applies to negotiated
contracting when source selection is
based on—

(1) Cost or price competition between
proposals that meet the Government’s
minimum requirements stated in the
solicitation; or

(2) Competition involving an evalua-
tion and comparison of cost or price
and other factors.

(b) This subpart does not apply to ac-
quisitions using simplified acquisition
procedures.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 34756, July 3, 1995; 61 FR 39197,
July 26, 1996]

15.605

15.603 Purpose.

Source selection procedures are de-
signed to—

(a) Maximize competition;

(b) Minimize the complexity of the
solicitation, evaluation, and the selec-
tion decision;

(c) Ensure impartial and comprehen-
sive evaluation of offerors’ proposals;
and

(d) Ensure selection of the source
whose proposal has the highest degree
of realism and whose performance is
expected to best meet stated Govern-
ment requirements.

15.604 Responsibilities.

(a) Agency heads or their designees
are responsible for source selection.

(b) The cognizant technical official is
responsible for the technical and past
performance requirements related to
the source selection process.

(c) The contracting officer is respon-
sible for contractual actions related to
the source selection process, includ-
ing—

(1) Issuing solicitations to which this
subpart applies in accordance with sub-
part 15.4 and this subpart;

(2) Conducting or coordinating cost
or price analyses as prescribed in sub-
part 15.8;

(3) Conducting or controlling all ne-
gotiations concerning cost or price,
technical requirements, past perform-
ance, and other terms and conditions;
and

(4) Selecting the source for contract
award, unless another official is des-
ignated as the source selection author-
ity.

[48 FR 42187, Sept. 19, 1983, as amended at 60
FR 16718, March 31, 1995]

15.605 Evaluation factors and subfac-
tors.

(a) The factors and subfactors that
will be considered in evaluating pro-
posals shall be tailored to each acquisi-
tion and shall include only those fac-
tors that will have an impact on the
source selection decision.

(b)(1) The evaluation factors and sub-
factors that apply to an acquisition
and the relative importance of those
factors and subfactors are within the
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broad discretion of agency acquisition
officials except that—

(i) Price or cost to the Government
shall be included as an evaluation fac-
tor in every source selection.

(i) Past performance shall be evalu-
ated in all competitively negotiated
acquisitions expected to exceed $100,000
not later than January 1, 1999, unless
the contracting officer documents in
the contract file the reasons why past
performance should not be evaluated.
Agencies may develop their own phase-
in schedule for past performance eval-
uations which meets or exceeds the fol-
lowing milestones: All solicitations
with an estimated value in excess of
(A) $1,000,000 issued on or after July 1,
1995; (B) $500,000 issued on or after July
1, 1997; and (C) $100,000 issued on or
after January 1, 1999. Past performance
may be evaluated in competitively ne-
gotiated acquisitions estimated at
$100,000 or less at the discretion of the
contracting officer.

(iii) Quality shall be addressed in
every source selection through inclu-
sion in one or more of the non-cost
evaluation factors or subfactors, such
as past performance, technical excel-
lence, management capability, person-
nel qualifications, prior experience,
and schedule compliance.

(iv) Environmental objectives, such
as promoting waste reduction, source
reduction, energy efficiency, and maxi-
mum practicable recovered material
content (see part 23), shall also be con-
sidered in every source selection, when
appropriate.

(2) Any other relevant factors or sub-
factors, such as cost realism, may also
be included.

(c¢) In awarding a cost-reimbursement
contract, the cost proposal should not
be controlling, since advance estimates
of cost may not be valid indicators of
final actual costs. There is no require-
ment that cost-reimbursement con-
tracts be awarded on the basis of low-
est proposed cost, lowest proposed fee,
or the lowest total proposed cost plus
fee. The award of cost-reimbursement
contracts primarily on the basis of es-
timated costs may encourage the sub-
mission of unrealistically low esti-
mates and increase the likelihood of
cost overruns. The primary consider-
ation should be which offeror can per-
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form the contract in a manner most
advantageous to the Government, as
determined by evaluation of proposals
according to the established evaluation
criteria.

(d)(1) The solicitation should be
structured to provide for the selection
of the source whose proposal offers the
greatest value to the Government in
terms of performance, risk manage-
ment, cost or price, and other factors.
At a minimum, the solicitation shall
clearly state the significant evaluation
factors, such as cost or price, cost or
price-related factors, past performance
and other non-cost or non-price-related
factors, and any significant subfactors,
that will be considered in making the
source selection, and their relative im-
portance (see 15.406-5(c)). The solicita-
tion shall inform offerors of minimum
requirements that apply to particular
evaluation factors and significant sub-
factors. Further, the solicitation shall
state whether all evaluation factors
other than cost or price, when com-
bined, are—

(i) Significantly more
than cost or price;

(if) Approximately equal to cost or
price; or

(iii) Significantly
than cost or price.

(2) The solicitation may elaborate on
the relative importance of factors and
subfactors at the discretion of the con-
tracting officer. Agencies may elect to
assign numerical weights to evaluation
factors and employ those weights when
evaluating proposals. Numerical
weights need not be disclosed in solici-
tations; however, nothing precludes an
agency from disclosing the weights on
a case-by-case basis. The solicitation
may state that award will be made to
the offeror that meets the solicita-
tion’s minimum criteria for acceptable
award at the lowest cost or price.

(e) In addition to other factors, offers
will be evaluated on the basis of advan-
tages and disadvantages to the Govern-
ment that might result from making
more than one award (see 15.407(h)).
The contracting officer shall assume
for the purpose of making multiple
awards that $500 would be the adminis-
trative cost to the Government for is-
suing and administering each contract

important

less important
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awarded under a solicitation. Individ-
ual awards shall be for the items or
combination of items that result in the
lowest aggregate cost to the Govern-
ment, including the assumed adminis-
trative costs.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 19715, May 30, 1986; 52 FR 21886,
June 9, 1987; 52 FR 28225, July 28, 1987; 53 FR
27462, July 20, 1988; 55 FR 38516, Sept. 18, 1990;
56 FR 41733, Aug. 22, 1991; 60 FR 16719, Mar.
31, 1995; 60 FR 28496, May 31, 1995; 60 FR 42655,
Aug. 16, 1995]

15.606 Changes
quirements.

(a) When, either before or after re-
ceipt of proposals, the Government
changes, relaxes, increases, or other-
wise modifies its requirements, the
contracting officer shall issue a writ-
ten amendment to the solicitation.
When time is of the essence, oral ad-
vice of changes may be given if the
changes involved are not complex and
all firms to be notified (see paragraph
(b) below) are notified as near to the
same time as possible. The contracting
officer shall make a record of the oral
advice and promptly confirm that ad-
vice in writing (see 15.410).

(b) In deciding which firms to notify
of a change, the contracting officer
shall consider the stage in the acquisi-
tion cycle at which the change occurs
and the magnitude of the change, as
follows:

(1) If proposals are not yet due, the
amendment shall be sent to all firms
that have received a solicitation.

(2) If the time for receipt of proposals
has passed but proposals have not yet
been evaluated, the amendment should
normally be sent only to the respond-
ing offerors.

(3) If the competitive range (see
15.609(a)) has been established, only
those offerors within the competitive
range shall be sent the amendment.

(4) If a change is so substantial that
it warrants complete revision of a so-
licitation, the contracting officer shall
cancel the original solicitation and
issue a new one, regardless of the stage
of the acquisition. The new solicitation
shall be issued to all firms originally
solicited and to any firms added to the
original list.

in Government re-

15.607

(c) If the proposal considered to be
most advantageous to the Government
(as determined according to the estab-
lished evaluation criteria) involves a
departure from the stated require-
ments, the contracting officer shall
provide all offerors an opportunity to
submit new or amended proposals on
the basis of the revised requirements;
provided, that this can be done without
revealing to the other offerors the solu-
tion proposed in the original departure
or any other information that is enti-
tled to protection (see 15.407(c)(8) and
15.610(d)).

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

15.607 Disclosure of mistakes before
award.

(a) Contracting officers shall exam-
ine all proposals for minor informal-
ities or irregularities and apparent
clerical mistakes (see 14.405 and 14.407).
Communication with offerors to re-
solve these matters is clarification, not
discussion within the meaning of 15.610.
However, if the resulting communica-
tion prejudices the interest of other
offerors, the contracting officer shall
not make award without discussions
with all offerors within the competi-
tive range.

(b) Except as indicated in paragraph
(c) below, mistakes not covered in
paragraph (a) above are usually re-
solved during discussion (see 15.610).

(c) When award without discussion is
contemplated, the contracting officer
shall comply with the following proce-
dure:

(1) If a mistake in a proposal is sus-
pected, the contracting officer shall ad-
vise the offeror (pointing out the sus-
pected mistake or otherwise identify-
ing the area of the proposal where the
suspected mistake is) and request ver-
ification. If the offeror verifies its pro-
posal, award may be made.

(2) If an offeror alleges a mistake in
its proposal, the contracting officer
shall advise the offeror that it may
withdraw the proposal or seek correc-
tion in accordance with subparagraph
(3) below.

(3) If an offeror requests permission
to correct a mistake in its proposal,
the agency head (or a designee not
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below the level of chief of the contract-
ing office) may make a written deter-
mination permitting the correction;
provided, that (i) both the existence of
the mistake and the proposal actually
intended are established by clear and
convincing evidence from the solicita-
tion and the proposal and (ii) legal re-
view is obtained before making the de-
termination.

(4) If the determination under sub-
paragraph (3) above cannot be made,
and the contracting officer still con-
templates award without discussion,
the offeror shall be given a final oppor-
tunity to withdraw or to verify its pro-

posal.
(5) Verification, withdrawal, or cor-
rection under subparagraphs (c)(1)

through (4) above is not considered dis-
cussion within the meaning of 15.610. If,
however, correction of a mistake re-
quires reference to documents, work-
sheets, or other data outside the solici-
tation and proposal in order to estab-
lish the existence of the mistake, the
proposal intended, or both, the mistake
may be corrected only through discus-
sions under 15.610.

(d) If a proposal received at the Gov-
ernment facility in electronic format is
unreadable to the degree that conform-
ance to the essential requirements of
the solicitation cannot be ascertained
from the document, the contracting of-
ficer immediately shall notify the
offeror and provide the opportunity for
the offeror to submit clear and con-
vincing evidence—

(1) Of the content of the proposal as
originally submitted; and

(2) That the unreadable condition of
the proposal was caused by Govern-
ment software or hardware error, mal-
function, or other Government mis-
handling.

[48 FR 42187, Sept. 19, 1983, as amended at 60
FR 34738, 34739, July 3, 1995]

15.608 Proposal evaluation.

(a) Proposal evaluation is an assess-
ment of both the proposal and the
offeror’s ability to successfully accom-
plish the prospective contract. An
agency shall evaluate competitive pro-
posals solely on the factors specified in
the solicitation.

(1) Cost or price evaluation. The con-
tracting officer shall use cost or price
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analysis (see subpart 15.8) to evaluate
the cost estimate or price, not only to
determine whether it is reasonable, but
also to determine the offeror’s under-
standing of the work and ability to per-
form the contract. The contracting of-
ficer shall document the cost or price
evaluation.

(2) Past performance evaluation. (i)
Past performance information is an in-
dicator of an offeror’s ability to per-
form the contract. The comparative as-
sessment of past performance informa-
tion is separate from the responsibility
determination required under 48 CFR
9.103. The number and severity of an
offeror’s problems, the effectiveness of
corrective actions taken, the offeror’s
overall work record, and the age and
relevance of past performance informa-
tion should be considered at the time it
is used.

(ii) Where past performance is to be
evaluated, the solicitation shall afford
offerors the opportunity to identify
Federal, state and local government,
and private contracts performed by the
offerors that were similar in nature to
the contract being evaluated, so that
the Government may verify the
offerors’ past performance on these
contracts. In addition, at the discre-
tion of the contracting officer, the
offerors may provide information on
problems encountered on the identified
contracts and the offerors’ corrective
actions. Past performance information
may also be obtained from other
sources known to the Government. The
source and type of past performance in-
formation to be included in the evalua-
tion is within the broad discretion of
agency acquisition officials and should
be tailored to the circumstances of
each acquisition. Evaluations of con-
tractor performance prepared in ac-
cordance with 48 CFR part 42, subpart
42.15 are one source of performance in-
formation which may be used.

(iii) Firms lacking relevant past per-
formance history shall receive a neu-
tral evaluation for past performance.

(3) Technical evaluation. If any tech-
nical evaluation is necessary beyond
ensuring that the proposal meets the
minimum requirements in the solicita-
tion, the cognizant technical official,
in documenting the technical evalua-
tion, shall include—

258



Federal Acquisition Regulation

(i) The basis for evaluation;

(if) An analysis of the technically ac-
ceptable and unacceptable proposals,
including an assessment of each
offeror’s ability to accomplish the
technical requirements;

(ifi) A summary, matrix, or quan-
titative ranking of each technical pro-
posal in relation to the best rating pos-
sible; and

(iv) A summary of findings.

(b) All proposals received in response
to a solicitation may be rejected if the
agency head determines in writing
that—

(1) All otherwise acceptable proposals
received are at unreasonably prices;

(2) The proposals were not independ-
ently arrived at in open competition,
were collusive, or were submitted in
bad faith (see subpart 3.3 for reports to
be made to the Department of Justice);

(3) A cost comparison as prescribed in
OMB Circular A-76 and subpart 7.3
shows that performance by the Govern-
ment is more economical; or

(4) For other reasons, cancellation is
clearly in the Government’s interest.

(5) A violation or possible violation
of section 27 of the Office of Federal
Procurement Policy Act, as amended
(41 U.S.C. 423), has occurred (see 3.104).

(c) The requirements of 14.408-3,
Prompt payment discounts, are appli-
cable to negotiated acquisitions.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1740, Jan. 11, 1985; 50 FR 26903, June 28,
1985; 50 FR 52429, Dec. 23, 1985; 55 FR 36795,
Sept. 6, 1990; 60 FR 16719, Mar. 31, 1995; 60 FR
34739, July 3, 1995]

15.609 Competitive range.

(a) The contracting officer shall de-
termine which proposals are in the
competitive range for the purpose of
conducting written or oral discussion
(see 15.610(b)). The competitive range
shall be determined on the basis of cost
or price and other factors that were
stated in the solicitation and shall in-
clude all proposals that have a reason-
able chance of being selected for award.
When there is doubt as to whether a
proposal is in the competitive range,
the proposal should be included.

(b) If the contracting officer, after
complying with 15.610(b), determines
that a proposal no longer has a reason-
able chance of being selected for con-

15.610

tract award, it may no longer be con-
sidered for selection.

(c) The contracting officer shall no-
tify in writing an unsuccessful offeror
at the earliest practicable time that its
proposal is no longer eligible for award
(see 15.1002(b)).

(d) If the contracting officer initially
solicits unpriced technical proposals,
they shall be evaluated to determine
which are acceptable to the Govern-
ment or could, after discussion, be
made acceptable. After necessary dis-
cussion of these technical proposals is
completed, the contracting officer
shall (1) solicit price proposals for all
the acceptable technical proposals
which offer the greatest value to the
Government in terms of performance
and other factors and (2) make award
to the low responsible offeror, either
without or following discussion, as ap-
propriate. Except in acquisition of ar-
chitect-engineer services (see subpart
36.6), a competitive range determina-
tion must include cost or price propos-
als.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 42655, Aug. 16, 1995]

15.610 Written or oral discussion.

(a) The requirement in paragraph (b)
of this section for written or oral dis-
cussion need not be applied in acquisi-
tions—

(1) In which prices are fixed by law or
regulation;

(2) Of the set-aside portion of a par-
tial set-aside; or

(3) In which the solicitation notified
all offerors that the Government in-
tends to evaluate proposals and make
award without discussion, unless the
contracting officer determines that
discussions (other than communica-
tions conducted for the purpose of
minor clarification) are considered nec-
essary (see 15.407(d)(4)). Once the Gov-
ernment states its intent to award
without discussion, the rationale for
reversal of this decision shall be docu-
mented in the contract file.

(b) Except as provided in paragraph
(a) of this section, the contracting offi-
cer shall conduct written or oral dis-
cussions with all responsible offerors
who submit proposals within the com-
petitive range. The content and extent
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of the discussions is a matter of the
contracting officer’s judgment, based
on the particular facts of each acquisi-
tion (but see paragraphs (c) and (d) of
this section).

(c) The contracting officer shall—

(1) Control all discussions;

(2) Advise the offeror of deficiencies
in its proposal so that the offeror is
given an opportunity to satisfy the
Government’s requirements;

(3) Attempt to resolve any uncertain-
ties concerning the technical proposal
and other terms and conditions of the
proposal;

(4) Resolve any suspected mistakes
by calling them to the offeror’s atten-
tion as specifically as possible without
disclosing information concerning
other offerors’ proposals or the evalua-
tion process (see 15.607 and part 24);

(5) Provide the offeror a reasonable
opportunity to submit any cost or
price, technical, or other revisions to
its proposal that may result from the
discussions; and

(6) Provide the offeror an opportunity
to discuss past performance informa-
tion obtained from references on which
the offeror had not had a previous op-
portunity to comment. Names of indi-
viduals providing reference informa-
tion about an offeror’s past perform-
ance shall not be disclosed.

(d) The contracting officer and other
Government personnel involved shall
not engage in technical leveling (i.e.,
helping an offeror to bring its proposal
up to the level of other proposals
through successive rounds of discus-
sion, such as by pointing out weak-
nesses resulting from the offeror’s lack
of diligence, competence, or inventive-
ness in preparing the proposal).

(e) The following conduct may con-
stitute prohibited conduct under sec-
tion 27 of the Office of Federal Procure-
ment Policy Act, as amended (41 U.S.C.
423), and subpart 3.104 to which civil
and criminal penalties and administra-
tive remedies apply.

(1) Technical transfusion (i.e., Gov-
ernment disclosure of technical infor-
mation pertaining to a proposal that
results in improvement of a competing
proposal); or

(2) Auction techniques, such as—

48 CFR Ch. 1 (10-1-96 Edition)

(i) Indicating to an offeror a cost or
price that it must meet to obtain fur-
ther consideration;

(if) Advising an offeror of its price
standing relative to another offeror
(however, it is permissible to inform an
offeror that its cost or price is consid-
ered by the Government to be too high
or unrealistic); and

(iii) Otherwise furnishing informa-
tion about other offerors’ prices.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 55 FR 36795, Sept. 6, 1990; 56 FR 41733,
Aug. 22, 1991; 60 FR 16719, Mar. 31, 1995; 60 FR
42655, Aug. 16, 1995]

15.611 Best and final offers.

(a) Upon completion of discussions,
the contracting officer shall issue to
all offerors still within the competitive
range a request for best and final of-
fers. Oral requests for best and final of-
fers shall be confirmed in writing.

(b) The request shall include—

(1) Notice that discussions are con-
cluded;

(2) Notice that this is the oppor-
tunity to submit a best and final offer;

(3) A common cutoff date and time
that allows a reasonable opportunity
for submission of written best and final
offers; and

(4) Notice that if any modification is
submitted, it must be received by the
date and time specified and is subject
to the Late Submissions, Modifica-

tions, and Withdrawals of Proposals
provision of the solicitation (see
15.412).

(c) After receipt of best and final of-
fers, the contracting officer should not
reopen discussions unless it is clearly
in the Government’s interest to do so
(e.g., it is clear that information avail-
able at that time is inadequate to rea-
sonably justify contractor selection
and award based on the best and final
offers received). If discussions are re-
opened, the contracting officer shall
issue an additional request for best and
final offers to all offerors still within
the competitive range.

(d) Following evaluation of the best
and final offers, the contracting officer
(or other designated source selection
authority) shall select that source
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whose best and final offer is most ad-
vantageous to the Government, consid-
ering price and the other factors in-
cluded in the solicitation (but see
15.608(b)).

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 19715, May 30, 1986; 55 FR 38516,
Sept. 18, 1990]

15.612 Formal source selection.

(a) General. A source selection proc-
ess is considered formal when a specific
evaluation group structure is estab-
lished to evaluate proposals and select
the source for contract award. This ap-
proach is generally used in high-dollar-
value acquisitions and may be used in
other acquisitions as prescribed in
agency regulations. The source selec-
tion organization typically consists of
an evaluation board, advisory council,
and designated source selection author-
ity at a management level above that
of the contracting officer.

(b) Responsibilities. When using formal
source selection, the agency head or a
designee shall ensure that—

(1) The official to be responsible for
the source selection is formally des-
ignated as the source selection author-
ity;

(2) The source selection authority
formally establishes an evaluation
group structure appropriate to the re-
quirements of the particular solicita-
tion; and

(©) Before conducting any
presolicitation conferences (see 15.404)
or issuing the solicitation, the source
selection authority approves a source
selection plan.

(c) Source Selection Plan. As a mini-
mum, the plan shall include—

(1) A description of the organization
structure;

(2) Proposed presolicitation activi-
ties;

(3) A summary of the acquisition
strategy;

(4) A statement of the proposed eval-
uation factors and any significant sub-
factors and their relative importance;

(5) A description of the evaluation
process, methodology, and techniques
to be used; and

(6) A schedule of significant mile-
stones.

15.613

(d) Source Selection Decision. The
source selection authority shall use the
factors established in the solicitation
(see 15.605) to make the source selec-
tion decision.

(1) The source selection authority
shall consider any rankings and rat-
ings, and, if requested, any rec-
ommendations prepared by evaluation
and advisory groups.

(2) The supporting documentation
prepared for the selection decision
shall show the relative differences
among proposals and their strengths,
weaknesses, and risks in terms of the
evaluation factors. The supporting doc-
umentation shall include the basis and
reasons for the decision.

(e) Safeguarding information. Consist-
ent with part 24 and subpart 3.104,
agencies shall exercise particular care
to protect source selection informa-
tion.

(1) During the source selection proc-
ess, disclosure of proprietary or source
selection information shall be governed
by 3.104-5 and applicable agency regula-
tions. After the source selection, re-
leasing authority shall be as prescribed
in agency procedures. In all cases,
agency procedures should prescribe the
releasing authority.

(2) Government personnel shall not
contact or visit a contractor regarding
a proposal under source selection eval-
uation, without the prior approval of
the source selection authority (see
3.104 for additional restrictions).

(f) Postaward notices and debriefings.
See 15.1002(c) and 15.1004.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 55 FR 36795, Sept. 6, 1990; 56 FR 41733,
Aug. 22, 1991; 60 FR 42655, Aug. 16, 1995]

15.613 Alternative
procedures.

(a) The National Aeronautics and
Space Administration (NASA) and the
Department of Defense (DoD) have de-
veloped, and use in appropriate situa-
tions, source selection procedures that
limit discussions with offerors during
the competition, and that differ from
other procedures prescribed in subpart
15.6. The procedures are the NASA
Source Evaluation Board procedures
and the DoD Four-Step Source Selec-
tion Procedures. Detailed coverage of

source selection
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these procedures is in the respective
agency acquisition regulations.

(b) Other agencies may use either the
NASA or DoD procedure as a model in
developing their own procedures, in-
cluding applicability criteria, consist-
ent with mission needs.

Subpart 15.7—Make-or-Buy
Programs

15.700 Scope of subpart.

This subpart prescribes policies and
procedures for obtaining, evaluating,
negotiating, and agreeing to prime con-
tractors’ proposed make-or-buy pro-
grams and for incorporating make-or-
buy programs into contracts. Consent
to subcontracts and review of contrac-
tors’ purchasing systems are separate
actions covered In part 44, Sub-
contracting Policies and Procedures.

15.701 Definitions.

Buy item means an item or work ef-
fort to be produced or performed by a
subcontractor.

Make item means an item or work ef-
fort to be produced or performed by the
prime contractor or its affiliates, sub-
sidiaries, or divisions.

Make-or-buy program means that part
of a contractor’s written plan for a
contract identifying (a) those major
items to be produced or work efforts to
be performed in the prime contractor’s
facilities and (b) those to be subcon-
tracted.

15.702 General.

The prime contractor is responsible
for managing contract performance, in-
cluding planning, placing, and admin-
istering subcontracts as necessary to
ensure the lowest overall cost and
technical risk to the Government. Al-
though the Government does not ex-
pect to participate in every manage-
ment decision, it may reserve the right
to review and agree on the contractor’s
make-or-buy program when necessary
to ensure (a) negotiation of reasonable
contract prices, (b) satisfactory per-
formance, or (¢) implementation of so-
cioeconomic policies.

48 CFR Ch. 1 (10-1-96 Edition)

15.703 Acquisitions requiring make-or-
buy programs.

(a) Contracting officers shall require
prospective contractors to submit
make-or-buy programs for all nego-
tiated acquisitions whose estimated
value is $5 million or more, except
when the proposed contract—

(1) Is for research or development
and—if prototypes or hardware are in-
volved—no significant follow-on pro-
duction under the same contract is an-
ticipated;

(2) Qualifies for an exception from
the requirement to submit cost or pric-
ing data under 15.804-1; or

(3) Involves only work that the con-
tracting officer determines is not com-
plex.

(b) Contracting officers may require
prospective contractors to submit
make-or-buy programs for negotiated
acquisitions whose estimated value is
under $5 million only if the contracting
officer (1) determines that the informa-
tion is necessary and (2) documents the
reasons in the contract file.

[48 FR 42187, Sept. 19, 1983, as amended at 54
FR 34753, Aug. 21, 1989; 60 FR 48211, Sept. 18,
1995]

15.704

The information required from a pro-
spective contractor in a make-or-buy
program shall be confined to those
major items or work efforts that would
normally require company manage-
ment review of the make-or-buy deci-
sion because they are complex, costly,
needed in large quantities, or require
additional facilities to produce. Raw

Items and work included.

materials, commercial items (see
2.101), and off-the-shelf items (see
46.101) shall not be included, unless

their potential impact on contract cost
or schedule is critical. As a rule, make-
or-buy programs should not include
items or work efforts estimated to cost
less than (a) 1 percent of the total esti-
mated contract price or (b) any mini-
mum dollar amount set by the agency,
whichever is less.

[48 FR 42187, Sept. 19, 1983, as amended at 51
FR 27119, July 29, 1986; 52 FR 9038, Mar. 20,
1987; 60 FR 48248, Sept. 18, 1995]
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15.705 Solicitation requirements.

When prospective contractors are re-
quired to submit proposed make-or-buy
programs (see 15.703), the solicitation
shall include—

(a) A statement that the program
and required supporting information
must accompany the offer;

(b) A description of factors to be used
in evaluating the proposed program,
such as capability, capacity, availabil-
ity of small, small disadvantaged and
women-owned small business concerns
for subcontracting, establishment of
new facilities in or near labor surplus
areas, delivery or performance sched-
ules, control of technical and schedule
interfaces, proprietary processes, tech-
nical superiority or exclusiveness, and
technical risks involved; and

(c) A requirement that the offeror’s
program include or be supported by the
following information:

(1) A description of each major item
or work effort (see 15.704).

(2) Categorization of each major item
or work effort as must make, must buy,
or can either make or buy.

(3) For each item or work effort cat-
egorized as can either make or buy, a
proposal either to make or to buy.

(4) Reasons for (i) categorizing items
and work efforts as must make or must
buy and (ii) proposing to make or to buy
those categorized as can either make or
buy. The reasons must include the con-
sideration given to the evaluation fac-
tors described in the solicitation and
be in sufficient detail to permit the
contracting officer to evaluate the cat-
egorization or proposal.

(5) Designation of the plant or divi-
sion proposed to make each item or
perform each work effort and a state-
ment as to whether the existing or pro-
posed new facility is in or near a labor
surplus area.

(6) Identification of proposed sub-
contractors, if known, and their loca-
tion and size status (see also subpart
19.7 for subcontracting plan require-
ments).

(7) Any recommendations to defer
make-or-buy decisions when cat-
egorization of some items or work ef-
forts is impracticable at the time of
submission.

15.706

(8) Any other information the con-
tracting officer requires in order to
evaluate the program.

[48 FR 42187, Sept. 19, 1983, as amended at 60
FR 48260, Sept. 18, 1995]

15.706 Evaluation,
agreement.

negotiation, and

(a) Contracting officers shall evalu-
ate and negotiate proposed make-or-
buy programs as soon as practicable
after their receipt and before contract
award. When the program is to be in-
corporated in the contract (see 15.707)
and the design status of the product
being acquired does not permit accu-
rate precontract identification of
major items or work efforts, the con-
tracting officer shall notify the pro-
spective contractor in writing that
these items or efforts, when identifi-
able, shall be added under the clause at
52.215-21, Changes or Additions to
Make-or-Buy Program.

(b) In preparing to evaluate and nego-
tiate prospective contractors’ make-or-
buy programs, the contracting officer
shall request the recommendations of
appropriate personnel, including tech-
nical and program management person-
nel, and the activity small business
specialist. The proposed program shall
also be made available to the Small
Business Administration representa-
tive, if any, for review and rec-
ommendation. The contracting officer
shall request these recommendations
early enough to consider them fully be-
fore (1) agreeing to a make-or-buy pro-
gram or (2) consenting to a change in a
make-or-buy program already incor-
porated in a contract.

(c) The contractor has the basic re-
sponsibility for make-or-buy decisions.
Therefore, its recommendations should
be accepted unless they are inconsist-
ent with Government interests or pol-
icy.

(d) Contracting officers shall give
primary consideration to the effect of
the proposed make-or-buy program on
price, quality, delivery, and perform-
ance, including technical or financial
risk involved. The evaluation of must
make and must buy items should nor-
mally be confined to ensuring that
they are properly categorized. The ef-
fect of the following factors on the
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Government’s interests shall also be
considered:

(1) Whether the contractor has justi-
fied performing work in plant that dif-
fers significantly from its normal oper-
ations.

(2) Whether the contractor’s rec-
ommended program requires Govern-
ment investment in new or other facili-
ties in order for the contractor to per-
form the work in plant. (This addi-
tional cost to the Government would
not be reflected in the contract price.)

(3) The impact of the contractor’s
projected plant work loading on indi-
rect costs.

(4) The contractor’s consideration of
the competence, ability, experience,
and capacity available in other firms,
especially small business, small dis-
advantaged business, or women-owned
small business concerns.

(5) The projected location of any re-
quired additional facilities in or near
labor surplus areas.

(6) The contractor’s make-or-buy his-
tory regarding the type of item con-
cerned.

(7) The scope and type of proposed
subcontracts including the type and
level of technical effort involved.

(8) Other factors such as future re-
quirements, engineering, tooling, start-
ing load costs, market conditions,
technical superiority, and the avail-
ability of personnel and materials.

(e) Contracting officers shall not nor-
mally agree to proposed make items
when the products or services are (1)
not regularly manufactured or pro-
vided by the contractor and are avail-
able—quality, quantity, delivery, and
other essential factors considered—
from another firm at equal or lower
prices or when they are (2) regularly
manufactured or provided by the con-
tractor, but available—quality, quan-
tity, delivery, and other essential fac-
tors considered— from another firm at
lower prices. However, the contracting
officer may agree to these as make items
if their categorization as buy items
would increase the Government’s over-

48 CFR Ch. 1 (10-1-96 Edition)

all cost for the contract or acquisition
program.

[48 FR 42187, Sept. 19, 1983, as amended at 55
FR 52790, Dec. 21, 1990; 60 FR 48260, Sept. 18,
1995]

15.707 Incorporating make-or-buy pro-
grams in contracts.

(a) After agreement is reached, the
contracting officer may incorporate
the make-or-buy program in negotiated
contracts for—

(1) Major systems (see part 34) or
their subsystems or components, re-
gardless of contract type; or

(2) Other supplies and services if (i)
the contract is a cost-reimbursable
contract, or a cost-sharing contract in
which the contractor’s share of the
cost is less than 25 percent, and (ii) the
contracting officer determines that
technical or cost risks justify Govern-
ment review and approval of changes or
additions to the make-or-buy program.

(b) It may be necessary to incor-
porate some items of significant value
in the make-or-buy program as make
or, alternatively, as buy even though
the opposite categorization would re-
sult in greater economy for the Gov-
ernment. If this situation occurs in any
fixed-price incentive or cost-plus-in-
centive-fee contract, the contracting
officer shall specify these items in the
contract and state that they are sub-
ject to paragraph (d) of the clause at
52.215-21, Changes or Additions to
Make-or-Buy Program (see 15.708
below). If the contractor proposes to
reverse the categorization of such
items during contract performance, the
contract price shall be subject to equi-
table reduction.

15.708 Contract clause.

The contracting officer shall insert
the clause at 52.215-21, Changes or Ad-
ditions to Make-or-Buy Program, in so-
licitations and contracts when it is
contemplated that a make-or-buy pro-
gram will be incorporated in the con-
tract. If a less economical make or buy
categorization is selected for one or
more items of significant value, the
contracting officer shall use the clause
with (a) its Alternate I, if a fixed-price
incentive contract is contemplated, or
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(b) its Alternate Il, if a cost-plus-incen-
tive-fee contract is contemplated.

Subpart 15.8—Price Negotiation

15.800 Scope of subpart.

This subpart prescribes the cost and
price negotiation policies and proce-
dures applicable to initial and revised
pricing of (a) negotiated prime con-
tracts (including subcontract pricing
under them when required) and (b) con-
tract modifications (including modi-
fications to contracts awarded by
sealed bidding).

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

15.801 Definitions.

Commercial item is defined in 2.101.

Cost analysis means the review and
evaluation of the separate cost ele-
ments and proposed profit of (a) an
offeror’s or contractor’s cost or pricing
data or information other than cost or
pricing data and (b) the judgmental
factors applied in projecting from the
data to the estimated costs in order to
form an opinion on the degree to which
the proposed costs represent what the
cost of the contract should be, assum-
ing reasonable economy and efficiency.

Cost or pricing data means all facts
that, as of the date of price agreement
or, if applicable, another date agreed
upon between the parties that is as
close as practicable to the date of
agreement on price, prudent buyers
and sellers would reasonably expect to
affect price negotiations significantly.
Cost or pricing data are data requiring
certification in accordance with 15.804-
4. Cost or pricing data are factual, not
judgmental, and are therefore verifi-
able. While they do not indicate the ac-
curacy of the prospective contractor’s
judgment about estimated future costs
or projections, they do include the data
forming the basis for that judgment.
Cost or pricing data are more than his-
torical accounting data; they are all
the facts that can be reasonably ex-
pected to contribute to the soundness
of estimates of future costs and to the
validity of determinations of costs al-
ready incurred. They also include such
factors as—

(a) Vendor quotations;

15.801

(b) Nonrecurring costs;

(c) Information on changes in produc-
tion methods and in production or pur-
chasing volume;

(d) Data supporting projections of
business prospects and objectives and
related operations costs;

(e) Unit-cost trends such as those as-
sociated with labor efficiency;

(f) Make-or-buy decisions;

(g) Estimated resources to attain
business goals; and

(h) Information on management deci-
sions that could have a significant
bearing on costs.

Cost realism means the costs in an
offeror’s proposal are (a) realistic for
the work to be performed; (b) reflect a
clear understanding of the require-
ments; and (c) are consistent with the
various elements of the offeror’s tech-
nical proposal.

Field pricing support means a review
and evaluation of the contractor’s or
subcontractor’s proposal by any or all
field pricing support personnel (see
15.805-5(a)(2)).

Forward pricing rate agreement means
a written agreement negotiated be-
tween a contractor and the Govern-
ment to make certain rates available
during a specified period for use in
pricing contracts or modifications.
Such rates represent reasonable projec-
tions of specific costs that are not eas-
ily estimated for, identified with, or
generated by a specific contract, con-
tract end item, or task. These projec-
tions may include rates for labor, indi-
rect costs, material obsolescence and
usage, spare parts provisioning, and
material handling.

Forward pricing rate recommendation
means a rate set unilaterally by the
administrative contracting officer for
use by the Government in negotiations
or other contract actions when forward
pricing rate agreement negotiations
have not been completed or when the
contractor will not agree to a forward
pricing rate agreement.

Information other than cost or pricing
data means any type of information
that is not required to be certified, in
accordance with 15.804-4, that is nec-
essary to determine price reasonable-
ness or cost realism. For example, such
information may include pricing, sales,
or cost information, and includes cost
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or pricing data for which certification
is determined inapplicable after sub-
mission.

Price, as used in this subpart, means
cost plus any fee or profit applicable to
the contract type.

Price analysis means the process of
examining and evaluating a proposed
price without evaluating its separate
cost elements and proposed profit.

Subcontract, as used in this subpart,
includes a transfer of commercial
items between divisions, subsidiaries,
or affiliates of a contractor or a sub-
contractor.

Technical analysis, as used in this sub-
part, means the examination and eval-
uation by personnel having specialized
knowledge, skills, experience, or capa-
bility in engineering, science, or man-
agement of proposed quantities and
kinds of materials, labor, processes,
special tooling, facilities, and associ-
ated factors set forth in a proposal in
order to determine and report on the
need for and reasonableness of the pro-
posed resources assuming reasonable
economy and efficiency.

[48 FR 42187, Sept. 1983, as amended at 51 FR
36971, Oct. 16, 1986; 53 FR 10829, Apr. 1, 1988; 55
FR 52790, Dec. 21, 1990; 60 FR 48212, Sept. 18,
1995]

15.802 Policy.

Contracting officers shall—

(a) Purchase supplies and services
from responsible sources at fair and
reasonable prices. In establishing the
reasonableness of the offered prices,
the contracting officer shall not obtain
more information than is necessary. To
the extent that the Truth in Negotia-
tions Act, as implemented in 15.804-2
and 15.804-5(b) permits, the contracting
officer shall generally use the follow-
ing order of preference in determining
the type of information required:

(1) No further information from the
offeror if the price is based on adequate
price competition, except as provided
by 15.804-5(a)(3).

(2) Information other than cost or
pricing data:

(i) Information related to prices (e.g.,
established catalog or market prices),
relying first on information available
within the Government; second, on in-
formation obtained from sources other
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than the offeror; and, if necessary, on
information obtained from the offeror.

(i) Cost information, which does not
meet the definition of cost or pricing
data at 15.801.

(3) Cost or pricing data. The contract-
ing officer should use every means
available to ascertain a fair and rea-
sonable price prior to requesting cost
or pricing data. Contracting officers
shall not unnecessarily require the sub-
mission of cost or pricing data, because
it leads to increased proposal prepara-
tion costs, generally extends acquisi-
tion lead-time, and wastes both con-
tractor and Government resources.

(b) Price each contract separately
and independently and not—

(1) Use proposed price reductions
under other contracts as an evaluation
factor, or

(2) Consider losses or profits realized
or anticipated under other contracts.

(c) Not include in a contract price
any amount for a specified contingency
to the extent that the contract pro-
vides for a price adjustment based upon
the occurrence of that contingency.

[60 FR 48212, Sept. 18, 1995]

15.803 General.

(a) Since information from sources
other than an offeror’s or contractor’s
records may significantly affect the
Government’s negotiating position,
Government personnel shall not dis-
close to an offeror or contractor any
conclusions, recommendations, or por-
tions of administrative contracting of-
ficer or auditor reports regarding the
offeror’s or contractor’s proposal with-
out the concurrence of the contracting
officer responsible for negotiation.
This prohibition does not preclude dis-
closing discrepancies or mistakes of
fact (such as duplications, omissions,
and errors in computation) contained
in the cost or pricing data or informa-
tion other than cost or pricing data
supporting the proposal.

(b) Before issuing a solicitation, the
contracting officer shall (when it is
feasible to do so) develop an estimate
of the proper price level or value of the
supplies or services to be purchased.
Estimates can range from simple budg-
etary estimates to complex estimates
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based on inspection of the product it-
self and review of such items as draw-
ings, specifications, and prior data.

(c) Price negotiation is intended to
permit the contracting officer and the
offeror to agree on a fair and reason-
able price. Price negotiation does not
require that agreement be reached on
every element of cost. Reasonable com-
promises may be necessary, and it may
not be possible to negotiate a price
that is in accord with all the contribut-
ing specialists’ opinions or with the
contracting officer’s prenegotiation ob-
jective. The contracting officer is re-
sponsible for exercising the requisite
judgment and is solely responsible for
the final pricing decision. The rec-
ommendations and counsel of contrib-
uting specialists, including auditors,
are advisory only. However, the con-
tracting officer should include com-
ments in the price negotiation memo-
randum when significant audit or other
specialist recommendations are not
adopted.

(d) The contracting officer’s primary
concern is the price the Government
actually pays; the contractor’s even-
tual cost and profit or fee should be a
secondary concern. The contracting of-
ficer’s objective is to negotiate a con-
tract of a type and with a price provid-
ing the contractor the greatest incen-
tive for efficient and economical per-
formance. The negotiation of a con-
tract type and a price are related and
should be considered together with the
issues of risk and uncertainty to the
contractor and the Government. There-
fore the contracting officer should not
become preoccupied with any single
element and should balance the con-
tract type, cost, and profit or fee nego-
tiated to achieve a total result and
price fair and reasonable to both the
Government and the contractor. If,
however, the contractor insists on a
price or demands a profit or fee that
the contracting officer considers un-
reasonable and the contracting officer
has taken all authorized actions (in-
cluding determining the feasibility of
developing an alternative source) with-
out success, the contracting officer
shall then refer the contract action to
higher authority. Disposition of the ac-
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tion by higher authority should be doc-
umented.

[48 FR 42187, Sept. 19, 1983, as amended at 60
FR 48212, Sept. 18, 1995]

15.804 Cost or pricing data and infor-
mation other than cost or pricing
data.

15.804-1 Prohibition on obtaining cost
or pricing data.

(a) Exceptions to cost or pricing data re-
quirements. The contracting officer
shall not, pursuant to 10 U.S.C. 2306a
and 41 U.S.C. 254b, require submission
of cost or pricing data (but may require
information other than cost or pricing
data to support a determination of
price reasonableness or cost realism)—

(1) If the contracting officer deter-
mines that prices agreed upon are
based on—

(i) Adequate price competition (see
exception standards at paragraph (b)(1)
of this subsection);

(ii) Established catalog or market
prices of commercial items sold in sub-
stantial quantities to the general pub-
lic (see exception standards at para-
graph (b)(2) of this section); or

(iii) Prices set by law or regulation
(see exception standards at paragraph
(b)(3) of this subsection).

(2) For acquisition of a commercial
item, if the contracting officer does not
have sufficient information to support
an exception under paragraph (a)(1) of
this section, but the contracting officer
can determine the price is fair and rea-
sonable (see exception standards at
paragraph (b)(4) of this section and
pricing requirements at 15.804-5(b));

(3) For exceptional cases where a
waiver has been granted (see exception
standards at paragraph (b)(5) of this
section); or

(4) For modifications to contracts or
subcontracts for commercial items, if
the basic contract or subcontract was
awarded without the submission of cost
or pricing data because the action was
granted an exception from cost or pric-
ing data requirements under paragraph
(a)(1) of this section and the modifica-
tion does not change the contract or
subcontract to a contract or sub-
contract for the acquisition of other
than a commercial item (see exception
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standards at paragraph (b)(6) of this
subsection).

(b) Standards for exceptions from cost
or pricing data requirements—(1) Ade-
quate price competition. A price is based
on adequate price competition if—

(i) Two or more responsible offerors,
competing independently, submit
priced offers responsive to the Govern-
ment’s expressed requirement and if—

(A) Award will be made to a respon-
sible offeror whose proposal offers ei-
ther—

(1) The greatest value (see 15.605(c))
to the Government and price is a sub-
stantial factor in source selection; or

(2) The lowest evaluated price; and

(B) There is no finding that the price
of the otherwise successful offeror is
unreasonable. Any such finding must
be supported by a statement of the
facts and approved at a level above the
contracting officer;

(if) There was a reasonable expecta-
tion, based on market research or
other assessment, that two or more re-
sponsible offerors, competing independ-
ently, would submit priced offers re-
sponsive to the solicitation’s expressed
requirement, even though only one
offer is received from a responsible, re-
sponsive offeror and if—

(A) Based on the offer received, the
contracting officer can reasonably con-
clude that the offer was submitted with
the expectation of competition, e.g.,
circumstances indicate that—

(1) The offeror believed that at least
one other offeror was capable of sub-
mitting a meaningful, responsive offer;
and

(2) The offeror had no reason to be-
lieve that other potential offerors did
not intend to submit an offer; and

(B) The determination that the pro-
posed price is based on adequate price
competition and is reasonable is ap-
proved at a level above the contracting
officer; or

(iii) Price analysis clearly dem-
onstrates that the proposed price is
reasonable in comparison with current
or recent prices for the same or similar
items purchased in comparable quan-
tities, under comparable terms and
conditions under contracts that re-
sulted from adequate price competi-
tion.

48 CFR Ch. 1 (10-1-96 Edition)

(2) Established catalog or market
prices—(i) Established catalog price. Es-
tablished catalog prices are prices (in-
cluding discount prices) recorded in a
catalog, price list, schedule, or other
verifiable and established record that
(A) are regularly maintained by the
manufacturer or vendor; and (B) are
published or otherwise available for
customer inspection.

(ii) Established market price. An estab-
lished market price is a price that is
established in the course of ordinary
and usual trade between buyers and
sellers free to bargain and that can be
substantiated by data from sources
independent of the offeror.

(iii) Based on. A price may also be
based on an established catalog or mar-
ket price if the item or class of items
being purchased is not itself a catalog
or market priced commercial item but
is sufficiently similar to the catalog or
market priced commercial item to en-
sure that any difference in prices can
be identified and justified without re-
sorting to cost analysis.

(iv) Sold in substantial quantities. An
item is sold in substantial quantities if
there are sales of more than a nominal
quantity based on the norm of the in-
dustry segment. In determining what
constitutes a substantial quantity, the
contracting officer should consider
such things as the size of the market;
and how recently the item was intro-
duced into the market. Models, sam-
ples, prototypes, and experimental
units are not substantial quantities.
For services to be sold in substantial
quantities, they must also be cus-
tomarily provided by the offeror, using
personnel regularly employed and
equipment (if any is necessary) regu-
larly maintained principally to provide
the services.

(A) The method used to establish
sales may be sales order, contract,
shipment, invoice, actual recorded
sales, or other records, so long as the
method used is consistent, provides an
accurate indication of sales activity,
and is verifiable. If the item would not
otherwise qualify for an exception,
sales of the item by affiliates may be
considered. In addition, sales of essen-
tially the same commercial item by
other manufacturers or vendors may be
considered in determining whether
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sales are substantial, provided that the
price of those sales is also considered.
Data to support sales quantities may
also come from other manufacturers,
industry associations or marketing
groups, annual financial reports, etc.

(B) An exception may apply for an
item based on the market price of the
item regardless of the quantity of sales
of the item previously made by the
offeror or the types of customers for
these sales, provided that sales of the
same or similar items by other sellers
meet the exception criteria.

(v) General public. The general public
ordinarily consists of buyers other
than the U.S. Government or its in-
strumentalities, e.g., U.S. Government
corporations. Sales to the general pub-
lic do not include sales to affiliates of
the offerors or purchases by the U.S.
Government on behalf of foreign gov-
ernments, such as for Foreign Military
Sales. If the contracting officer can de-
termine without requiring information
from the offeror that sales are for Gov-
ernment end use, these sales need not
be considered sales to the general pub-
lic.

(3) Prices set by law or regulation. Pro-
nouncements in the form of periodic
rulings, reviews, or similar actions of a
governmental body, or embodied in the
laws are sufficient to set a price.

(4) Commercial items. For acquisition
of a commercial item, if the contract-
ing officer does not have sufficient in-
formation to support an exception
under 15.804-1(a)(1) or (a)(4), the con-
tracting officer shall grant an excep-
tion for a contract, subcontract, or
modification of a contract or sub-
contract if the contracting officer ob-
tains the pricing information described
in 15.804-5(b). Cost or pricing data may
be obtained for such a commercial item
only if the contracting officer makes a
written determination that the pricing
information is inadequate for perform-
ing a price analysis and determining
price reasonableness.

(5) Exceptional cases. The head of the
contracting activity may, without
power of delegation, waive the require-
ment for submission of cost or pricing
data. The authorization for the waiver
and the reasons for granting it shall be
in writing. A waiver may be considered
if another exception does not apply but
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the price can be determined to be fair
and reasonable without submission of
cost or pricing data. For example, if
cost or pricing data were furnished on
previous production buys and the con-
tracting officer determines such data
are sufficient, when combined with up-
dated information, a waiver may be
granted. If the head of the contracting
activity has waived the requirement
for submission of cost or pricing data,
the contractor or higher-tier sub-
contractor to whom the waiver relates
shall be considered as having been re-
quired to make available cost or pric-
ing data. Consequently, award of any
lower-tier subcontract expected to ex-
ceed the cost or pricing data threshold
requires the submission of cost or pric-
ing data unless an exception otherwise
applies to the subcontract.

(6) Modifications. This exception only
applies when the original contract or
subcontract was exempt from cost or
pricing data based on adequate price
competition, catalog or market price,
or price set by law or regulation
(15.804-1(a)(1)). For modifications of
contracts or subcontracts for commer-
cial items, the exception at 15.804-
1(a)(4) applies if the modification does
not change the item from a commer-
cial item to a noncommercial item.
However, if the modification to a con-
tract or a subcontract changes the na-
ture of the work under the contract or
subcontract either by a change to the
commercial item or by the addition of
other noncommercial work, the con-
tracting officer is not prohibited from
obtaining cost or pricing data for the
added work.

(c) Special circumstances when pur-
chasing commercial items. (1) It is not
necessary to obtain information sup-
porting an exception for each line item.
Sampling techniques may be used.

(2) If the U.S. Government has acted
favorably on an exception request for
the same or similar items, the con-
tracting officer may consider the prior
submissions as support for the current
exception request. Relief from the sub-
mission of new information does not
relieve the contracting officer from the
requirement to determine reasonable-
ness of price on the current acquisi-
tion.
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(3) When acquiring by separate con-
tract an item included on an active
Federal Supply Service or Information
Technology Service Multiple Award
Schedule contract, the contracting of-
ficer should grant an exception and not
require documentation if the offeror
has provided proof that an exception
has been granted for the schedule item.
Price analysis shall be performed in ac-
cordance with 15.805-2 to determine
reasonableness of price.

(4) The contracting officer and
offeror may make special arrange-
ments for the submission of exception
requests for repetitive acquisitions.
These arrangements can take any form
as long as they set forth an effective
period and the exception criteria at
15.804-1 are satisfied. Such arrange-
ments may be extended to other Gov-
ernment offices with their concurrence.

(d) Requesting an exception. In order
to qualify for an exception, other than
an exception for adequate price com-
petition, from the requirements to sub-
mit cost or pricing data, the offeror
must submit a written request. The so-
licitation provision at 52.215-41 or
other methods may be used. It is the
responsibility of the contracting offi-
cer to determine, based on the informa-
tion submitted, and any other informa-
tion available to the contracting offi-
cer, which exception, if any, applies.

[60 FR 48212, Sept. 18, 1995]

15.804-2 Requiring
data.

(a) (1) Pursuant to 10 U.S.C. 2306a and
41 U.S.C. 254b, cost or pricing data
shall be obtained only if the contract-
ing officer concludes that none of the
exceptions in 15.804-1 applies. However,
if the contracting officer has sufficient
information available to determine
price reasonableness, then a waiver
under the exception at 15.804-1(b)(5)
should be considered. The threshold for
obtaining cost or pricing data is
$500,000. This amount will be subject to
adjustment, effective October 1, 1995,
and every five years thereafter. Unless
an exception applies, cost or pricing
data are required before accomplishing
any of the following actions expected
to exceed the threshold in effect on the
date of agreement on price, or the date
of award, whichever is later; or, in the

cost or pricing
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case of existing contracts, the thresh-
old specified in the contract:

(i) The award of any negotiated con-
tract (except for undefinitized actions
such as letter contracts).

(ii) The award of a subcontract at
any tier, if the contractor and each
higher-tier subcontractor have been re-
quired to furnish cost or pricing data
(but see exceptional cases at 15.804-
1(b)(5)).

(iii) The modification of any sealed
bid or negotiated contract (whether or
not cost or pricing data were initially
required) or subcontract covered by
paragraph (a)(1)(ii) of this subsection.
Price adjustment amounts shall con-
sider both increases and decreases. (For
example, a $150,000 modification result-
ing from a reduction of $350,000 and an
increase of $200,000 is a pricing adjust-
ment exceeding $500,000.) This require-
ment does not apply when unrelated
and separately priced changes for
which cost or pricing data would not
otherwise be required are included for
administrative convenience in the
same modification.

(2) Unless prohibited because an ex-
ception at 15.804-1(a)(1) applies, the
head of the contracting activity, with-
out power of delegation, may authorize
the contracting officer to obtain cost
or pricing data for pricing actions
below the pertinent threshold in para-
graph (a)(1) of this subsection provided
the action exceeds the simplified acqui-
sition threshold. The head of the con-
tracting activity shall justify the re-
quirement for cost or pricing data. The
documentation shall include a written
finding that cost or pricing data are
necessary to determine whether the
price is fair and reasonable and the
facts supporting that finding.

(b) When cost or pricing data are re-
quired, the contracting officer shall re-
quire the contractor or prospective
contractor to submit to the contract-
ing officer (and to have any sub-
contractor or prospective subcontrac-
tor submit to the prime contractor or
appropriate subcontractor tier) the fol-
lowing in support of any proposal:

(1) The cost or pricing data.

(2) A certificate of current cost or
pricing data, in the format specified in
15.804-4, certifying that to the best of
its knowledge and belief, the cost or
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pricing data were accurate, complete,
and current as of the date of agreement
on price or, if applicable, another date
agreed upon between the parties that is
as close as practicable to the date of
agreement on price.

(c) If cost or pricing data are re-
quested and submitted by an offeror,
but an exception is later found to
apply, the data shall not be considered
cost or pricing data as defined in 15.801
and shall not be certified in accordance
with 15.804-4.

(d) The requirements of this section
also apply to contracts entered into by
the head of an agency on behalf of a
foreign government.

[60 FR 48214, Sept. 18, 1995]
15.804-3 [Reserved]

15.804-4 Certificate of Current Cost or
Pricing Data.

(a) When cost or pricing data are re-
quired, the contracting officer shall re-
quire the contractor to execute a Cer-
tificate of Current Cost or Pricing
Data, shown following this paragraph
(a), and shall include the executed cer-
tificate in the contract file.

CERTIFICATE OF CURRENT COST OR
PRICING DATA

This is to certify that, to the best of my
knowledge and belief, the cost or pricing
data (as defined in section 15.801 of the Fed-
eral Acquisition Regulation (FAR) and re-
quired under FAR subsection 15.804-2) sub-
mitted, either actually or by specific identi-
fication in writing, to the contracting officer
or to the contracting officer’s representative
in support of * are accurate, com-
plete, and current as of **_ This cer-
tification includes the cost or pricing data
supporting any advance agreements and for-
ward pricing rate agreements between the
offeror and the Government that are part of
the proposal.

Firm
Signature
Name
Title
Date of execution***

*ldentify the proposal, quotation, request
for price adjustment, or other submission in-
volved, giving the appropriate identifying
number (e.g., RFP No. ).

**Insert the day, month, and year when
price negotiations were concluded and price
agreement was reached or, if applicable, an-
other date agreed upon between the parties
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that is as close as practicable to the date of
agreement on price.

***|nsert the day, month, and year of sign-
ing, which should be as close as practicable
to the date when the price negotiations were
concluded and the contract price was agreed
to.

(End of certificate)

(b) The certificate does not con-
stitute a representation as to the accu-
racy of the contractor’s judgment on
the estimate of future costs or projec-
tions. It does apply to the data upon
which the judgment or estimate was
based. This distinction between fact
and judgment should be clearly under-
stood. If the contractor had informa-
tion reasonably available at the time
of agreement showing that the nego-
tiated price was not based on accurate,
complete, and current data, the con-
tractor’s responsibility is not limited
by any lack of personal knowledge of
the information on the part of its nego-
tiators.

(c) The contracting officer and con-
tractor are encouraged to reach a prior
agreement on criteria for establishing
closing or cutoff dates when appro-
priate in order to minimize delays as-
sociated with proposal updates. Closing
or cutoff dates should be included as
part of the data submitted with the
proposal and, before agreement on
price, data should be updated by the
contractor to the latest closing or cut-
off dates for which the data are avail-
able. Use of cutoff dates coinciding
with reports is acceptable, as certain
data may not be reasonably available
before normal periodic closing dates
(e.g., actual indirect costs). Data with-
in the contractor’s or a subcontractor’s
organization on matters significant to
contractor management and to the
Government will be treated as reason-
ably available. What is significant de-
pends upon the circumstances of each
acquisition.

(d) Possession of a Certificate of Cur-
rent Cost or Pricing Data is not a sub-
stitute for examining and analyzing
the contractor’s proposal.

(e) If cost or pricing data are re-
quested and submitted by an offeror,
but an exception is later found to
apply, the data shall not be considered
cost or pricing data and shall not be
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certified in accordance with this sub-
section.

(f) The exercise of an option at the
price established in the initial negotia-
tion in which cost or pricing data were
used does not require recertification.

(g) Contracting officers shall not re-
quire certification at the time of agree-
ment for data supplied in support of
forward pricing rate agreements (see
15.809) or other advance agreements.
When a forward pricing rate agreement
or other advance agreement is used in
partial support of a later contractual
action that requires a certificate, the
price proposal certificate shall cover
(1) the data originally supplied to sup-
port the forward pricing rate agree-
ment or other advance agreement and
(2) all data required to update the price
proposal to the time of agreement on
contract price.

(h) Negotiated final pricing actions
(such as termination settlements and
total final price agreements for fixed-
price incentive and redeterminable
contracts) are contract modifications
requiring cost or pricing data if (1) the
total final price agreement for such
settlements or agreements exceeds the
pertinent threshold set forth at 15.804-
2(@)(1) or (2) the partial termination
settlement plus the estimate to com-
plete the continued portion of the con-
tract exceeds the pertinent threshold
set forth at 15.804-2(a)(1) (see
49.105(c)(15)).

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 56 FR 67414, Dec. 30, 1991; 57 FR 60610,
Dec. 21, 1992; 60 FR 48214, Sept. 18, 1995]

15.804-5 Requiring information other
than cost or pricing data.

(a)(1) If cost or pricing data are not
required because an exception applies,
or an action is at or below the cost or
pricing data threshold, the contracting
officer shall make a price analysis to
determine the reasonableness of the
price and any need for further negotia-
tion.

(2) The contracting officer may re-
quire submission of information other
than cost or pricing data only to the
extent necessary to determine reason-
ableness of the price or cost realism.
The contractor’s format for submitting
such information shall be used unless
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the contracting officer determines that
use of a specific format is essential.
The contracting officer shall ensure
that information used to support price
negotiations is sufficiently current to
permit negotiation of a fair and reason-
able price. Requests for updated offeror
information should be limited to infor-
mation that affects the adequacy of the
proposal for negotiations, such as
changes in price lists. Such data shall
not be certified in accordance with
15.804-4.

(3) When an acquisition is based on
adequate price competition, generally
no additional information is necessary
to determine the reasonableness of
price. However, if it is determined that
additional information is necessary to
determine the reasonableness of the
price, the contracting officer shall, to
the maximum extent practicable, ob-
tain the additional information from
sources other than the offeror. In addi-
tion, the contracting officer may re-
quest information to determine the
cost realism of competing offers or to
evaluate competing approaches.

(4) When cost or pricing data are not
required because an action is at or
below the cost or pricing data thresh-
old, information requested shall in-
clude, as a minimum, appropriate in-
formation on the prices and quantities
at which the same or similar items
have previously been sold, that is ade-
quate for evaluating the reasonable-
ness of the proposed price. Cost infor-
mation may also be required. For ex-
ample, cost information might be nec-
essary to support an analysis of mate-
rial costs.

(b)(1) When acquiring commercial
items for which an exception under
15.804-1(a)(2) may apply, the contract-
ing officer shall seek to obtain from
the offeror or contractor information
on prices at which the same or similar
items have been sold in the commercial
market, that is adequate for evaluat-
ing, through price analysis, the reason-
ableness of the price of the action.

(2) If such information is not avail-
able from the offeror or contractor, the
contracting officer shall seek to obtain
such information from another source
or sources.

(3) Requests for sales data relating to
commercial items shall be limited to
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data for the same or similar items dur-
ing a relevant time period.

(4) In requesting information from an
offeror under this paragraph (b), the
contracting officer shall, to the maxi-
mum extent practicable, limit the
scope of the request to include only in-
formation that is in the form regularly
maintained by the offeror in commer-
cial operations.

(5) Any information obtained pursu-
ant to this paragraph (b) that is ex-
empt from disclosure under the Free-
dom of Information Act (5 U.S.C.
552(b)) shall not be disclosed by the
Government.

(c) If, after receipt of offers, the con-
tracting officer concludes there is in-
sufficient information available to de-
termine price reasonableness and none
of the exceptions applies, then cost or
pricing data shall be obtained.

[60 FR 48215, Sept. 18, 1995]

15.804-6 Instructions for submission of
cost or pricing data or information
other than cost or pricing data.

(a) Taking into consideration the hi-
erarchy at 15.802, the contracting offi-
cer shall specify in the solicitation (see
15.804-8 (h) and (i))—

(1) Whether cost or pricing data are
required;

(2) That, in lieu of submitting cost or
pricing data, the offeror may submit a
request for exception from the require-
ment to submit cost or pricing data;

(3) Whether information other than
cost or pricing data is required, if cost
or pricing data are not necessary;

(4) The format (see paragraph (b) of
this subsection) in which the cost or
pricing data or information other than
cost or pricing data shall be submitted;
and

(5) Necessary preaward or postaward
access to offeror’s records if not pro-
vided by the use of a standard form or
clause.

(b)(1) Cost or pricing data shall be
submitted on a SF 1411 unless required
to be submitted on one of the termi-
nation forms specified in subpart 49.6.
The SF 1411 shall not be used unless
cost or pricing data are required to be
submitted. Contract pricing proposals
submitted on a SF 1411 with supporting
attachments shall be prepared in ac-
cordance with Table 15-2 or as specified
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by the contracting officer. Data sup-
porting forward pricing rate agree-
ments or final indirect cost proposals
shall be submitted in a format accept-
able to the contracting officer.

(2) If information other than cost or
pricing data is required to support
price reasonableness or cost realism,
the contracting officer may require
such information to be submitted using
a SF 1448. Requests for information
should be tailored so that only nec-
essary data are requested. The infor-
mation is not considered cost or pric-
ing data and shall not be certified in
accordance with 15.804-4. Information
submitted on a SF 1448 shall be pre-
pared following the instructions pro-
vided in Table 15-3.

TABLE 15-2 INSTRUCTIONS FOR SUBMISSION OF
A CONTRACT PRICING PROPOSAL WHEN COST
OR PRICING DATA ARE REQUIRED

The SF 1411 provides a cover sheet for
use by offerors to submit to the Gov-
ernment a pricing proposal of esti-
mated and/or actual costs only when
cost or pricing data are required.

1. The pricing proposal shall be seg-
regated by contract line item with suf-
ficient detail to permit cost analysis.
Attach cost-element breakdowns, using
the applicable formats prescribed in
Item 8A, B, or C of this section, for
each proposed line item. These break-
downs must conform to the instruc-
tions in the solicitation and any spe-
cific requirements established by the
contracting officer. Furnish supporting
breakdowns for each cost element, con-
sistent with the offeror’s cost account-
ing system.

Materials—Provide a consolidated priced
summary of individual material quan-
tities included in the various tasks, or-
ders, or contract line items being pro-
posed and the basis for pricing (vendor
quotes, invoice prices, etc.). Include
raw materials, parts, components, as-
semblies, and services to be produced
or performed by others. For all items
proposed, identify the item and show
the source, quantity, and price.

Competitive Methods—For those acquisi-
tions (e.g. subcontracts, purchase or-
ders, material orders, etc.) exceeding
the pertinent threshold set forth at
15.804-2(a)(1) priced on a competitive
basis, also provide data showing degree
of competition, and the basis for estab-
lishing the source and reasonableness
of price. For interorganizational trans-
fers priced at other than cost of the
comparable competitive commercial
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work of the division, subsidiary, or af-
filiate of the contractor, explain the
pricing method (see 31.205-26(e)).

Established Catalog or Market Prices or
Prices Set by Law or Regulation or
Commercial Item Not Covered By An-
other Exception—When an exception
from the requirement to submit cost or
pricing data is requested, whether the
item was produced by others or by the
offeror, provide justification for the ex-
ception as required by 15.804-1(d).

Noncompetitive Methods—For those ac-
quisitions (e.g. subcontracts, purchase
orders, material orders, etc.) exceeding
the pertinent threshold set forth at
15.804-2(a)(1) priced on a noncompeti-
tive basis, also provide data showing
the basis for establishing source and
reasonableness of price. For standard
commercial items fabricated by the
offeror that are generally stocked in
inventory, provide a separate cost
breakdown if priced based on cost. For
interorganizational transfers priced at
cost, provide a separate breakdown of
cost by elements. As required by 15.806-
2(a), provide a copy of cost or pricing
data submitted by the prospective
source in support of each subcontract,
or purchase order that is either: (i)
$1,000,000 or more, or (ii) both more
than the pertinent threshold set forth
in 15.804-2(a)(1)(iii) and (iv) and more
than 10 percent of the prime contrac-
tor’s proposed price. The contracting
officer may require submission of cost
or pricing data in support of proposals
in lower amounts. Submit the results
of the analysis of the prospective
source’s proposal as required by 15.806.
When the submission of a prospective
source’s cost or pricing data is required
as described above, it shall be included
as part of the offeror’s initial pricing
proposal.

Direct Labor—Provide a time-phased
(e.g., monthly, quarterly, etc.) break-
down of labor hours, rates, and cost by
appropriate category, and furnish bases
for estimates.

Indirect Costs—Indicate how offeror has
computed and applied offeror’s indirect
costs, including cost breakdowns, and
showing trends and budgetary data, to
provide a basis for evaluating the rea-
sonableness of proposed rates. Indicate
the rates used and provide an appro-
priate explanation.

Other Costs—L.ist all other costs not oth-
erwise included in the categories de-
scribed above (e.g., special tooling,
travel, computer and consultant serv-
ices, preservation, packaging and pack-
ing, spoilage and rework, and Federal
excise tax on finished articles) and pro-
vide bases for pricing.

48 CFR Ch. 1 (10-1-96 Edition)

Royalties—If more than $250, provide the
following information on a separate
page for each separate royalty or li-
cense fee: name and address of licensor;
date of license agreement; patent num-
bers, patent application serial num-
bers, or other basis on which the roy-
alty is payable; brief description (in-
cluding any part or model numbers of
each contract item or component on
which the royalty is payable); percent-
age or dollar rate of royalty per unit;
unit price of contract item; number of
units; and total dollar amount of royal-
ties. In addition, if specifically re-
quested by the contracting officer, pro-
vide a copy of the current license
agreement and identification of appli-
cable claims of specific patents. (See
FAR 27.204 and 31.205-37).

Facilities Capital Cost of Money—When
the offeror elects to claim facilities
capital cost of money as an allowable
cost, the offeror must submit Form
CASB-CMF and show the calculation of
the proposed amount (see FAR 31.205-
10).

2. As part of the specific information re-
quired, the offeror must submit with
offeror’s proposal, and clearly identify
as such, cost or pricing data (that is,
data that are verifiable and factual and
otherwise as defined at FAR 15.801). In
addition, submit with offeror’s pro-
posal any information reasonably re-
quired to explain offeror’s estimating
process, including—

a. The judgmental factors applied and the

mathematical or other methods used in the

estimate, including those used in project-
ing from known data; and

b. The nature and amount of any contin-

gencies included in the proposed price.

3. Whenever the offeror has incurred costs
for work performed before submission
of proposal, those costs must be identi-
fied in the offeror’s cost/price proposal.

4. There is a clear distinction between sub-

mitting cost or pricing data and merely
making available books, records, and other
documents without identification. The re-
quirement for submission of cost or pricing
data is met when all accurate cost or pricing
data reasonably available to the offeror have
been submitted, either actually or by spe-
cific identification, to the contracting offi-
cer or an authorized representative. As later
information comes into the offeror’s posses-
sion, it should be promptly submitted to the
contracting officer in a manner that clearly
shows how the information relates to the
offeror’s price proposal. The requirement for
submission of cost or pricing data continues
up to the time of agreement on price, or an-
other date agreed upon between the parties if
applicable.
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5.

In submitting offeror’s proposal, offeror
must include an index, appropriately
referenced, of all the cost or pricing
data and information accompanying or
identified in the proposal. In addition,
any future additions and/or revisions,

15.804-6

of form or whether such supporting in-
formation is specifically referenced or
included in the proposal as the basis
for pricing, that will permit an ade-
quate evaluation of the proposed price.

As soon as practicable after final agree-

up to the date of agreement on price,
must be annotated on a supplemental
index.

6. By submitting offeror’s proposal, the
offeror, if selected for negotiation,
grants the contracting officer or an au-
thorized representative the right to ex-
amine, at any time before award, those
books, records, documents, and other
types of factual information, regardless

ment on price, but before the award re-
sulting from the proposal, the offeror
shall, under the conditions stated in
FAR 15.804-4, submit a Certificate of
Current Cost or Pricing Data.

8. Headings for Submission of Line-ltem
Summaries:

A. New Contracts (including Letter con-
tracts).

PROPOSED CONTRACT
ESTIMATE—TOTAL COST

PROPOSED CONTRACT
ESTIMATE—UNIT COST

()] @) (©) 4)

COST ELEMENTS REFERENCE

Under Column (1)—Enter appropriate cost elements.

Under Column (2)—Enter those necessary and reasonable costs that in offeror's judgment will properly be incurred in efficient
contract performance. When any of the costs in this column have already been incurred (e.g., under a letter contract or unpriced
order), describe them on an attached supporting schedule. When preproduction or startup costs are significant, or when specifi-
cally requested to do so by the contracting officer, provide a full identification and explanation of them.

Under Column (3)—Optional, unless required by the contracting officer.

Under Column (4)—Identify the attachment in which the information supporting the specific cost element may be found. Attach
separate pages as necessary.

B. Change Orders, Modifications, and
Claims.
ESTIMATED COST OF DE-
COST ELE- COST OF ALL | LETED WORK | NET COST TO COST OF NET COST OF | oereRENCE
MENTS WORK DE- ALREADY BE DELETED | WORK ADDED CHANGE
LETED PERFORMED

(€} @ (©) 4) (®) (6) (@)

Under Column (1)—Enter appropriate cost elements.

Under Column (2)—Include the current estimates of what the cost would have been to complete the deleted work not yet per-
formed (not the original proposal estimates), and the cost of deleted work already performed.

Under Column (3)—Include the incurred cost of deleted work already performed, actually computed if possible, or estimated in
the contractor's accounting records. Attach a detailed inventory of work, materials, parts, components, and hardware already pur-
chased, manufactured, or performed and deleted by the change, indicating the cost and proposed disposition of each line item.
Also, if offeror desires to retain these items or any portion of them, indicate the amount offered for them.

Under Column (4)—Enter the net cost to be deleted which is the estimated cost of all deleted work less the cost of deleted
work already performed. Column (2) less Column (3) = Column (4).

Under Column (5)—Enter the offeror’s estimate for cost of work added by the change. When nonrecurring costs are significant,
or when specifically requested to do so by the contracting officer, provide a full identification and explanation of them. When any
of the costs in this column have already been incurred, describe them on an attached supporting schedule.

Under Column (6)—Enter the net cost of change which is the cost of work added, less the net cost to be deleted. When this
result is negative, place the amount in parentheses. Column (4) less Column (5) = Column (6).

Under Column (7)—Identify the attachment in which the information supporting the specific cost element may be found. Attach
separate pages as necessary.

C. Price Revision/Redetermination.

NUMBER OF NUMBER OF CONTRACT REDETERMINA-
CUTOFF DATE UNITS COM- UNITS TO BE AMOUNT TION PROPOSAL DIFFERENCE
PLETED COMPLETED AMOUNT
@ @ (©) 4) (©) (6)
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INCURRED
INCURRED
cosT ELE. | INCURRED cosT_ |  COST— ICORRED | TOTAL IN- | ESTIMATED | ESTIMATED REF-
MENTS | PREPRODUCTION COM- WORK IN | CURRED | COSTTO TOTAL ERENCE
PLETED COST | COMPLETE | COST
LETEL PROCESS
7 (8) 9) (10) (11) (12) (13) (14)

Under Column (1)—Enter the cutoff date required by the contract, if applicable.

Under Column (2)—Enter the number of units completed during the period for which experienced costs of production are being
submitted.

Under Column (3)—Enter the number of units remaining to be completed under the contract.

Under Column (4)—Enter the cumulative contract amount.

Under Column (5)—Enter the offeror's redetermination proposal amount.

Under Column (6)—Enter the difference between the contract amount and the redetermination proposal amount. When this re-
sult is negative, place the amount in parentheses. Column (4) less Column (5) = Column (6).

Under Column (7)—Enter appropriate cost elements. When residual inventory exists, the final costs established under fixed-
price-incentive and fixed-price-redeterminable arrangements should be net of the fair market value of such inventory. In support
of subcontract costs, submit a listing of all subcontracts subject to repricing action, annotated as to their status.

Under Column (8)—Enter all costs incurred under the contract before starting production and other nonrecurring costs (usually
referred to as startup costs) from offeror’'s books and records as of the cutoff date. These include such costs as preproduction
engineering, special plant rearrangement, training program, and any identifiable nonrecurring costs such as initial rework, spoil-
age, pilot runs, etc. In the event the amounts are not segregated in or otherwise available from offeror’s records, enter in this col-
umn offeror’s best estimates. Explain the basis for each estimate and how the costs are charged on offeror’'s accounting records
(e.g., included in production costs as direct engineering labor, charged to manufacturing overhead, etc.). Also show how the
costs would be allocated to the units at their various stages of contract completion.

Under Columns (9) and (10)—Enter in Column (9) the production costs from offeror's books and records (exclusive of
preproduction costs reported in Column (8)) of the units completed as of the cutoff date. Enter in Column (10) the costs of work
in process as determined from offeror’s records or inventories at the cutoff date. When the amounts for work in process are not
available in contractor’s records but reliable estimates for them can be made, enter the estimated amounts in Column (10) and
enter in Column (9) the differences between the total incurred costs (exclusive of preproduction costs) as of the cutoff date and
these estimates. Explain the basis for the estimates, including identification of any provision for experienced or anticipated allow-
ances, such as shrinkage, rework, design changes, etc. Furnish experienced unit or lot costs (or labor hours) from inception of
contract to the cutoff date, improvement curves, and any other available production cost history pertaining to the item(s) to which
offeror's proposal relates.

Under Column (11)—Enter total incurred costs (Total of Columns (8), (9), and (10)).

Under Column (12)—Enter those necessary and reasonable costs that in contractor's judgment will properly be incurred in
completing the remaining work to be performed under the contract with respect to the item(s) to which contractor's proposal re-
lates.

Under Column (13)—Enter total estimated cost (Total of Columns (11) and (12)).

Under Column (14)—Identify the attachment in which the information supporting the specific cost element may be found. At-
tach separate pages as necessary.

TABLE 15-3 INSTRUCTIONS FOR SUBMISSION OF
INFORMATION OTHER THAN COST OR PRICING
DATA

the contracting officer and authorized rep-
resentatives to determine price reasonable-
ness, e.g., information to support an analysis
of material costs (when sufficient informa-
tion on labor and overhead rates is already
available), or information on prices and
quantities at which the offeror has pre-
viously sold the same or similar items.

2. Any information submitted must sup-
port the price proposed. Include sufficient
detail or cross references to clearly establish
the relationship of the information provided
to the price proposed. Support any informa-
tion provided by explanations or supporting
rationale as needed to permit the contract-
ing officer and authorized representatives to
evaluate the documentation.

(c) Closing or cutoff dates should be
included as part of the data submitted
with the proposal (see 15.804-4(c)).

(d) The requirement for submission of
cost or pricing data is met if all cost or
pricing data reasonably available to
the offeror are either submitted or spe-
cifically identified in writing by the
time of agreement on price or another

SF 1448 is a cover sheet for use by offerors
to submit information to the Government
when cost or pricing data are not required
but the contracting officer has requested in-
formation to help establish price reasonable-
ness or cost realism. Such information is not
considered cost or pricing data, and shall not
be certified in accordance with 15.804-4.

1. The information submitted shall be at
the level of detail described in the solicita-
tion or specified by the contracting officer.
The offeror’s own format is acceptable unless
the contracting officer determines that use
of a specific format is essential.

A. If adequate price competition is ex-
pected, the information may include cost or
technical information necessary to deter-
mine the cost realism and adequacy of the
offeror’s proposal, e.g., information adequate
to validate that the proposed costs are con-
sistent with the technical proposal, or cost
breakdowns to help identify unrealistically
priced proposals.

B. If the offer is expected to be at or below

the cost or pricing data threshold, and ade-
quate price competition is not expected, the
information may consist of data to permit

time agreed upon by the parties. How-
ever, there is a clear distinction be-
tween submitting cost or pricing data
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and merely making available books,
records, and other documents without
identification. The latter does not con-
stitute submission of cost or pricing
data.

(e) If cost or pricing data and infor-
mation required to explain the esti-
mating process are required and the
offeror initially refuses to provide nec-
essary data, or the contracting officer
determines that the data provided is so
deficient as to preclude adequate anal-
ysis and evaluation, the contracting of-
ficer shall again attempt to secure the
data and/or elicit corrective action. If
the offeror still persists in refusing to
provide the needed data or to take cor-
rective action, the contracting officer
shall withhold the award or price ad-
justment and refer the contract action
to higher authority, including details
of the attempts made to resolve the
matter and a statement of the prac-
ticability of obtaining the supplies or
services from another source.

(f) Preproduction and startup costs
include costs such as preproduction en-
gineering, special tooling, special plant
rearrangement, training programs, and
such nonrecurring costs as initial re-
work, initial spoilage, and pilot runs.
When these costs may be a significant
cost factor in an acquisition, the con-
tracting officer shall require in the so-
licitation that the offeror provide (1)
an estimate of total preproduction and
startup costs, (2) the extent to which
these costs are included in the pro-
posed price, and (3) the intent to ab-
sorb, or plan for recovery of, any re-
maining costs. If a successful offeror
has indicated an intent to absorb any
portion of these costs, the contract
shall expressly provide that such por-
tion will not be charged to the Govern-
ment in any future noncompetitive
pricing action.

(9) The requirements for contractors
to obtain cost or pricing data from pro-
spective subcontractors, to analyze
these data and to submit the results of
the analyses are prescribed in 15.806.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 27119, July 29, 1986; 53 FR 17858,
May 18, 1988; 54 FR 34753, Aug. 21, 1989; 56 FR
15149, Apr. 15, 1991; 56 FR 67414, Dec. 30, 1991;
59 FR 11387, Mar. 10, 1994; 60 FR 48215, Sept.
18, 1995]
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15.804-7 Defective
data.

(a) If, before agreement on price, the
contracting officer learns that any cost
or pricing data submitted are inac-
curate, incomplete, or noncurrent, the
contracting officer shall immediately
bring the matter to the attention of
the prospective contractor, whether
the defective data increase or decrease
the contract price. The contracting of-
ficer shall negotiate, using any new
data submitted or making satisfactory
allowance for the incorrect data. The
price negotiation memorandum shall
reflect the revised facts.

(b)(1) If, after award, cost or pricing
data are found to be inaccurate, incom-
plete, or noncurrent as of the date of
final agreement on price given on the
contractor’s or subcontractor’s Certifi-
cate of Current Cost or Pricing Data,
the Government is entitled to a price
adjustment, including profit or fee, of
any significant amount by which the
price was increased because of the de-
fective data. This entitlement is en-
sured by including in the contract one
of the clauses prescribed in 15.804-8 and
set forth at 52.215-22, Price Reduction
for Defective Cost or Pricing Data, and
52.215-23, Price Reduction for Defective
Cost or Pricing Data—Modifications.
The clauses give the Government the
right to a price adjustment for defects
in cost or pricing data submitted by
the contractor, a prospective sub-
contractor, or an actual subcontractor.

(2) In arriving at a price adjustment,
the contracting officer shall consider
(i) the time by which the cost or pric-
ing data became reasonably available
to the contractor and (ii) the extent to
which the Government relied upon the
defective data.

(3) The clauses referred to in para-
graph (b)(1) of this section recognize
that the Government’s right to a price
adjustment is not affected by any of
the following circumstances:

(i) The contractor or subcontractor
was a sole source supplier or otherwise
was in a superior bargaining position;

(ii) The contracting officer should
have known that the cost or pricing
data in issue were defective even
though the contractor or subcontractor
took no affirmative action to bring the

cost or pricing
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character of the data to the attention
of the contracting officer;

(iii) The contract was based on an
agreement about the total cost of the
contract and there was no agreement
about the cost of each such item pro-
cured under such contract; or

(iv) The prime contractor or sub-
contractor did not submit a Certificate
of Current Cost or Pricing Data relat-
ing to the contract.

(4) Subject to paragraphs (b)(5) and
(b)(6) of this section, the contracting
officer shall allow an offset for any un-
derstated cost or pricing data submit-
ted in support of price negotiations, up
to the amount of the Government’s
claim for overstated pricing data aris-
ing out of the same pricing action (for
example, the initial pricing of the same
contract or the pricing of the same
change order).

(5) An offset shall be allowed only in
an amount supported by the facts and
if the contractor (i) certifies to the
contracting officer that, to the best of
the contractor’s knowledge and belief,
the contractor is entitled to the offset
in the amount requested, and (ii)
proves that the cost or pricing data
were available before the date of agree-
ment on price but were not submitted.
Such offsets need not be in the same
cost groupings (e.g., material, direct
labor, or indirect costs).

(6) An offset shall not be allowed if (i)
the understated data was known by the
contractor to be understated when the
Certificate of Current Cost or Pricing
Data was signed, or (ii) the Govern-
ment proves that the facts dem-
onstrate that the price would not have
increased in the amount to be offset
even if the available data had been sub-
mitted before the date of agreement on
price.

(M (1) In addition to the price adjust-
ment amount, the Government is enti-
tled to interest on any overpayments.
The Government is also entitled to
penalty amounts on certain of these
overpayments. Overpayment occurs
only when payment is made for sup-
plies or services accepted by the Gov-
ernment. Overpayments would not re-
sult from amounts paid for contract fi-
nancing as defined in 32.902.

48 CFR Ch. 1 (10-1-96 Edition)

(ii) In calculating the interest
amount due, the contracting officer
shall—

(A) Determine the defective pricing
amounts that have been overpaid to
the contractor;

(B) Consider the date of each over-
payment (the date of overpayment for
this interest calculation shall be (1) the
date payment was made for the related
completed and accepted contract
items, or (2) for subcontract defective
pricing, the date payment was made to
the prime contractor, based on prime
contract progress billings or deliveries,
which included payments for a com-
pleted and accepted subcontract item);
and

(C) Apply the underpayment interest
rate(s) in effect for each quarter from
the time of overpayment to the time of
repayment, utilizing rate(s) prescribed
by the Secretary of the Treasury under
26 U.S.C. 6621(a)(2).

(iii) In arriving at the amount due for
penalties on contracts where the sub-
mission of defective cost or pricing
data was a knowing submission, the
contracting officer shall obtain an
amount equal to the amount of over-
payment made. Before taking any con-
tractual actions concerning penalties,
the contracting officer shall obtain the
advice of counsel.

(iv) In the price reduction modifica-
tion or demand, the contracting officer
shall separately include—

(A) The repayment amount;

(B) The penalty amount (if any);

(C) The interest amount through a
specified date; and

(D) A statement that interest will
continue to accrue until repayment is
made.

(c) If, after award, the contracting of-
ficer learns or suspects that the data
furnished were not accurate, complete,
and current, or were not adequately
verified by the contractor as of the
time of negotiation, the contracting of-
ficer shall request an audit to evaluate
the accuracy, completeness, and cur-
rency of the data. Only if the audit re-
veals that the data certified by the
contractor were defective may the Gov-
ernment evaluate the profit-cost rela-
tionships. The contracting officer shall
not reprice the contract solely because
the profit was greater than forecast or
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because some contingency specified in
the submission failed to materialize.

(d) For each advisory audit received
based on a postaward review which in-
dicates defective pricing, the contract-
ing officer shall make a determination
as to whether or not the data submit-
ted were defective and relied upon. Be-
fore making such a determination, the
contracting officer should give the con-
tractor an opportunity to support the
accuracy, completeness, and currency
of the data in question. The contract-
ing officer shall prepare a memoran-
dum indicating (1) the contracting offi-
cer determination as to whether or not
the submitted data were accurate,
complete, and current as of the cer-
tified date and whether or not the Gov-
ernment relied on the data, and (2) the
results of any contractual action
taken. The contracting officer shall
send one copy of this memorandum to
the auditor and, if the contract has
been assigned for administration, one
copy to the administrative contracting
officer (ACO). The contracting officer
shall notify the contractor by copy of
this memorandum, or otherwise, of the
determination.

(e) If (1) both contractor and sub-
contractor submitted and (2) the con-
tractor certified, or should have cer-
tified, cost or pricing data, the Govern-
ment has the right, under the clauses
at 52.215-22, Price Reduction for Defec-
tive Cost or Pricing Data, and 52.215-23,
Price Reduction for Defective Cost or
Pricing Data—Modifications, to reduce
the prime contract price if it was sig-
nificantly increased because a sub-
contractor submitted defective data.
This right applies whether these data
supported subcontract cost estimates
or supported firm agreements between
subcontractor and contractor.

(f) If Government audit discloses de-
fective subcontractor cost or pricing
data, the information necesssary to
support a reduction in prime contract
and subcontract prices may be avail-
able only from the Government. To the
extent necessary to secure a prime con-
tract price reduction, the contracting
officer should make this information
available to the prime contractor or
appropriate subcontractors upon re-
quest. If release of the information
would compromise Government secu-

15.804-8

rity or disclose trade secrets or con-
fidential business information, the con-
tracting officer shall release it only
under conditions that will protect it
from improper disclosure. Information
made available under this paragraph
shall be limited to that used as the
basis for the prime contract price re-
duction. In order to afford an oppor-
tunity for corrective action, the con-
tracting officer should give the prime
contractor reasonable advance notice
before determining to reduce the prime
contract price.

(1) When a prime contractor includes
defective subcontract data in arriving
at the price but later awards the sub-
contract to a lower priced subcontrac-
tor (or does not subcontract for the
work), any adjustment in the prime
contract price due to defective sub-
contract data is limited to the dif-
ference (plus applicable indirect cost
and profit markups) between (i) the
subcontract price used for pricing the
prime contract and (ii) either the ac-
tual subcontract price or the actual
cost to the contractor, if not subcon-
tracted, provided the data on which the
actual subcontract price is based are
not themselves defective.

(2) Under cost-reimbursement con-
tracts and under all fixed-price con-
tracts except (i) firm-fixed-price con-
tracts and (ii) contracts with economic
price adjustment, payments to sub-
contractors that are higher than they
would be had there been no defective
subcontractor cost or pricing data
shall be the basis for disallowance or
nonrecognition of costs under the
clauses prescribed in 15.804-8. The Gov-
ernment has a continuing and direct fi-
nancial interest in such payments that
is unaffected by the initial agreement
on prime contract price.

[48 FR 42187, Sept. 19, 1983, as amended at 53
FR 10829, Apr. 1, 1988; 55 FR 52790, Dec. 21,
1990; 60 FR 48216, Sept. 18, 1995]

15.804-8 Contract clauses and solicita-
tion provisions.

(a) Price reduction for defective cost or
pricing data. The contracting officer
shall, when contracting by negotiation,
insert the clause at 52.215-22, Price Re-
duction for Defective Cost or Pricing
Data, in solicitations and contracts
when it is contemplated that cost or
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pricing data will be required from the
contractor or any subcontractor (see
15.804-2).

(b) Price reduction for defective cost or
pricing data—modifications. The con-
tracting officer shall, when contracting
by negotiation, insert the clause at
52.215-23, Price Reduction for Defective
Cost or Pricing Data—Modifications, in
solicitations and contracts when (1) it
is contemplated that cost or pricing
data will be required from the contrac-
tor or any subcontractor (see 15.804-2)
for the pricing of contract modifica-
tions, and (2) the clause prescribed in
paragraph (a) of this subsection has not
been included.

(c) Subcontractor cost or pricing data.
The contracting officer shall insert the
clause at 52.215-24, Subcontractor Cost
or Pricing Data, in solicitations and
contracts when the clause prescribed in
paragraph (a) above is included.

(d) Subcontractor cost or pricing data—
modifications. The contracting officer
shall insert the clause at 52.215-25, Sub-
contractor Cost or Pricing Data—Modi-
fications, in solicitations and contracts
when the clause prescribed in para-
graph (b) above is included.

(e) Termination of defined benefit pen-
sion plans. The contracting officer shall
insert the clause at 52.215-27, Termi-
nation of Defined Benefit Pension
Plans, in solicitations and contracts
for which it is anticipated that cost or
pricing data will be required or for
which any preaward or postaward cost
determinations will be subject to part
31.

(f) Postretirement benefit funds. The
contracting officer shall insert the
clause at 52.215-39, Reversion or Ad-
justment of Plans for Postretirement
Benefits Other Than Pensions (PRB),
in solicitations and contracts for which
it is anticipated that cost or pricing
data will be required or for which any
preaward or postaward cost determina-
tion will be subject to part 31.

(g) Notification of ownership changes.
The contracting officer shall insert the
clause at 52.215-40, Notification of Own-
ership Changes, in solicitations and
contracts for which it is contemplated
that cost or pricing data will be re-
quired or for which any preaward or
postaward cost determination will be
subject to subpart 31.2.
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(h) Requirements for cost or pricing
data or information other than cost or
pricing data. Considering the hierarchy
at 15.802, the contracting officer may
insert the provision at 52.215-41, Re-
quirements for Cost or Pricing Data or
Information Other Than Cost or Pric-
ing Data, in solicitations if it is rea-
sonably certain that cost or pricing
data or information other than cost or
pricing data will be required. This pro-
vision also provides instructions to
offerors on how to request an excep-
tion. Use the provision with Alternate
I to specify a format for cost or pricing
data other than the format required by
Table 15-2 of 15.804-6(b). Use the provi-
sion with Alternate Il when copies of
the proposal are to be sent to the ad-
ministrative contracting officer and
contract auditor. Use the provision
with Alternate Ill when submission via
electronic media is required. Replace
the basic provision with Alternate IV
when a SF 1411 will not be required be-
cause an exception may apply, but in-
formation other than cost or pricing
data is required as described in 15.804-
5.

(i) Requirements for cost or pricing data
or information other than cost or pricing
data—modifications. Considering the hi-
erarchy at 15.802, the contracting offi-
cer may insert the clause at 52.215-42,
Requirements for Cost or Pricing Data
or Information Other Than Cost or
Pricing Data—Modifications, in solici-
tations and contracts if it is reason-
ably certain that cost or pricing data
or information other than cost or pric-
ing data will be required for modifica-
tions. This clause also provides in-
structions to contractors on how to re-
quest an exception. Use the clause with
Alternate | to specify a format for cost
or pricing data other than the format
required by Table 15-2 of 15.804-6(b).
Use the clause with Alternate Il if cop-
ies of the proposal are to be sent to the
administrative contracting officer and
contract auditor. Use the clause with
Alternate 11l if submission via elec-
tronic media is required. Replace the
basic clause with Alternate 1V if a SF
1411 is not required because an excep-
tion may apply, but information other

280



Federal Acquisition Regulation

than cost or pricing data is required as
described in 15.804-5.

[48 FR 42187, Sept. 19, 1983, as amended at 53
FR 10830, Apr. 1, 1988; 54 FR 34753, Aug. 21,
1989; 56 FR 29127, June 25, 1991; 59 FR 67035,
Dec. 28, 1994; 60 FR 48216, Sept. 18, 1995; 61 FR
2633, Jan. 26, 1996]

15.805 Proposal analysis.

15.805-1 General.

(a) The contracting officer, exercis-
ing sole responsibility for the final
pricing decision, shall, as appropriate,
coordinate a team of experts and re-
quest and evaluate the advice of spe-
cialists in such fields as contracting,
finance, law, contract audit, packag-
ing, quality control, engineering, traf-
fic management, and contract pricing.
The contracting officer should have ap-
propriate specialists attend the nego-
tiations when complex problems in-
volving significant matters will be ad-
dressed. The contracting officer may
assign responsibility to a negotiator or
price analyst for (1) determining the
extent of specialists’ advice needed and
evaluating that advice, (2) coordinating
a team of experts, (3) consolidating
pricing data and developing a
prenegotiation objective (see 15.807),
and (4) conducting negotiations.

(b) When cost or pricing data are re-
quired, the contracting officer shall
make a cost analysis to evaluate the
reasonableness of individual cost ele-
ments. In addition, the contracting of-
ficer should make a price analysis to
ensure that the overall price offered is
fair and reasonable. When cost or pric-
ing data are not required, the contract-
ing officer shall make a price analysis
to ensure that the overall price offered
is fair and reasonable.

(c) The contracting officer shall re-
quire prospective contractors to per-
form (1) price analysis for all signifi-
cant proposed subcontracts and pur-
chase orders and (2) cost analysis when
the prospective subcontractor is re-
quired to submit cost or pricing data or
the contractor is unable to perform an
adequate price analysis (see 15.806-
1(2)(2).

(d) The Air Force Institute of Tech-
nology (AFIT) and the Federal Acquisi-
tion Institute (FAI) jointly prepared a
series of five desk references to guide
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pricing and negotiation personnel. The
five desk references are: Price Analy-
sis, Cost Analysis, Quantitative Tech-
niques for Contract Pricing, Advanced
Issues in Contract Pricing, and Federal
Contract Negotiation Techniques. The
references provide detailed discussion
and examples applying pricing policies
to pricing problems. They are to be
used for instruction and professional
guidance. However, they are not direc-
tive and should be considered informa-
tional only. Copies of the desk ref-
erences are available on CD-ROM
which also contains the FAR, the FTR
and various other regulations and
training materials. The CD-ROM may
be purchased by annual subscription
(updated quarterly), or individually
(reference ‘“‘List ID GSAFF,” Stock No.
722-009-0000-2). The individual CD-
ROMs or subscription to the CD-ROM
may be purchased from the Super-
intendent of Documents, U.S. Govern-
ment Printing Office, by telephone
(202) 512-1800 or facsimile (202) 512-2550,
or by mail order from the Superintend-
ent of Documents, P.O. Box 371954,
Pittsburgh, PA 15250-7954. Free copies
of the desk references are available on
the World Wide Web, Internet address:
http://www.gsa.gov/staff/v/training.htm

[48 FR 42187, Sept. 19, 1983, as amended at 56
FR 15150, Apr. 15, 1991; 60 FR 48217, Sept. 18,
1995; 61 FR 31621, June 20, 1996; 61 FR 41469,
Aug. 8, 1996]

15.805-2 Price analysis.

The contracting officer is responsible
for selecting and using whatever price
analysis techniques will ensure a fair
and reasonable price. One or more of
the following techniques may be used
to perform price analysis:

(a) Comparison of proposed prices re-
ceived in response to the solicitation.

(b) Comparison of prior proposed
prices and contract prices with current
proposed prices for the same or similar
end items. To provide a suitable basis
for comparison, the contracting officer
should consider differences in specifica-
tions, quantities ordered, time for de-
livery, Government-furnished mate-
rials, experienced trends of improve-
ment in production efficiency, and
when prior acquisitions occurred. Any
comparison will not be valid unless the
reasonableness of the prior price was
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established. The comparison may not
detect an unreasonable proposed price
unless changes in the general level of
business in the industry which may im-
pact prices are taken into account.

(c) Application of rough yardsticks
(such as dollars per pound or per horse-
power, or other units) to highlight sig-
nificant inconsistencies that warrant
additional pricing inquiry.

(d) Comparison with competitive
published price lists, published market
prices of commodities, similar indexes,
and discount or rebate arrangements.

(e) Comparison of proposed prices
with independent Government cost es-
timates (see 15.803(b)).

(f) Comparison of proposed prices
with prices for the same or similar
items obtained through market re-
search.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 55 FR 52791, Dec. 21, 1990; 60 FR 48217,
Sept. 18, 1995]

15.805-3 Cost analysis.

The contracting officer shall, as ap-
propriate, use the techniques and pro-
cedures outlined in paragraphs (a)
through (f) below to perform cost anal-
ysis:

(a) Verification of cost or pricing
data and evaluation of cost elements,
including—

(1) The necessity for and reasonable-
ness of proposed costs, including allow-
ances for contingencies;

(2) Projection of the offeror’s cost
trends, on the basis of current and his-
torical cost or pricing data;

(3) A technical appraisal of the esti-
mated labor, material, tooling, and fa-
cilities requirements and of the reason-
ableness of scrap and spoilage factors;
and

(4) The application of audited or ne-
gotiated indirect cost rates (see sub-
part 42.7), labor rates, and cost of
money or other factors.

(b) Evaluating the effect of the
offeror’s current practices on future
costs. In conducting this evaluation,
the contracting officer shall ensure
that the effects of inefficient or uneco-
nomical past practices are not pro-
jected into the future. In pricing pro-
duction of recently developed, complex
equipment, the contracting officer

48 CFR Ch. 1 (10-1-96 Edition)

should make a trend analysis of basic
labor and materials even in periods of
relative price stability.

(c) Comparison of costs proposed by
the offeror for individual cost elements
with—

(1) Actual costs previously incurred
by the same offeror;

(2) Previous cost estimates from the
offeror or from other offerors for the
same or similar items;

(3) Other cost estimates received in
response to the Government’s request;

(4) Independent Government cost es-
timates by technical personnel; and

(5) Forecasts or planned expendi-
tures.

(d) Verification that the offeror’s
cost submissions are in accordance
with the contract cost principles and
procedures in part 31 and, when appli-
cable, the requirements and procedures
in 48 CFR Chapter 99 (Appendix B, FAR
loose-leaf edition).

(e) Review to determine whether any
cost or pricing data necessary to make
the contractor’s proposal accurate,
complete, and current have not been ei-
ther submitted or identified in writing
by the contractor. If there are such
data, the contracting officer shall at-
tempt to obtain them and negotiate,
using them or making satisfactory al-
lowance for the incomplete data.

(f) Analysis of the results of any
make-or-buy program reviews, in eval-
uating subcontract costs.

[48 FR 42187, Sept. 19, 1983, as amended at 57
FR 39586, August 31, 1992]

15.805-4 Technical analysis.

When cost or pricing data are re-
quired, the contracting officer should
generally request a technical analysis
of proposals, asking that requirements,
logistics, or other appropriate qualified
personnel review and assess, as a mini-
mum—

(a) The quantities and kinds of mate-
rial proposed;

(b) The need for the number and
kinds of labor hours and the labor mix;

(c) The special tooling and facilities
proposed;

(d) The reasonableness of proposed
scrap and spoilage factors; and

(e) Any other data that may be perti-
nent to the cost or price analysis.
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15.805-5 Field pricing support.

(a)(1) When cost or pricing data are
required, contracting officers shall re-
quest a field pricing report (which may
include an audit review by the cog-
nizant contract audit activity) before
negotiating any contract or modifica-
tion resulting from a proposal in excess
of $500,000, except as otherwise author-
ized under agency procedures, unless
information available to the contract-
ing officer is considered adequate to
determine the reasonableness of the
proposed cost or price. The contracting
officer should contact the cognizant
audit office to determine the existence
of audits addressing proposed indirect
costs. In accordance with 41 U.S.C. 254d
and 10 U.S.C. 2313, the contracting offi-
cer shall not request a preaward audit
of such indirect costs unless the infor-
mation available from any existing
audit completed within the preceding
12 months is considered inadequate for
determining the reasonableness of the
proposed indirect costs. Requests for
field pricing support should be tailored
to ask for minimum essential informa-
tion needed to ensure a fair and reason-
able price. Information of the type de-
scribed in subdivisions (a)(1)(i) through
(a)(1)(vi) of this subsection, which is
often available to the contracting offi-
cer from the Administrative Contract-
ing Officer or from the cognizant audi-
tor, may be useful in determining the
extent of any field pricing support that
is needed—

(i) An engineering determination of
the level of effort required for research
and development or study contracts;

(ii) Audited cost information from
contract awards in process or recently
negotiated contracts;

(iii) Analyzed data on proposed sub-
contract items which constitute the
major portion of the prime contract
price proposal;

(iv) Prices of standard commercial
items which constitute the major por-
tion of the prime contract price pro-
posal;

(v) Special forward pricing formulae
or rates prescribed in an existing ad-
vance agreement of forecasted over-
head rates;

(vi) Current labor rates, overhead
rates, loading factors, per diem rates,
and actual costs and labor hours for
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production lots. No single category of
information is necessarily sufficient by
itself; for example, information on the
rates for labor and overhead would nor-
mally require data concerning the base
elements—Ilabor hours, material costs,
etc.—to which the rates apply. When
available data are considered for a rea-
sonableness determination, the con-
tracting officer shall document the
contract file to reflect the basis of the
determination.

(2) Field pricing reports are intended
to give the contracting officer a de-
tailed analysis of the proposal, for use
in contract negotiations. Field pricing
support personnel include, but are not
limited to, administrative contracting
officers, contract auditors, price ana-
lysts, quality assurance personnel, en-
gineers, and small business and legal
specialists.

(b) Contracting officers should not
request field pricing support for pro-
posed contracts or modifications of an
amount less than that specified in sub-
paragraph (a)(1) above. An exception
may be made when a reasonable pricing
result cannot be established, because of
(1) lack of knowledge of the particular
contractor, (2) sensitive conditions, or
(3) an inability to evaluate the price
reasonableness through price analysis
or cost analysis of existing data.

(©)(1) When initiating field pricing
support, the contracting officer shall
do so by sending a request to the cog-
nizant administrative contracting offi-
cer (ACO). If an audit is all that is
needed, the contracting officer may
initiate an audit by sending the re-
quest directly to the cognizant audit
office. In both cases, the contracting
officer shall, in the request, (i) pre-
scribe the extent of the support needed,
(i) state the specific areas for which
input is required, (iii) include the in-
formation necessary to perform the re-
view (such as the offeror’s proposal and
the applicable portions of the solicita-
tion, particularly those describing re-
quirements and delivery schedules),
and (iv) assign a realistic deadline for
receipt of the report.

(2) Assignment of unrealistically
short deadlines may reduce the quality
of the audit and field pricing reports
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and may make it impossible to estab-
lish the fairness and reasonableness of
the price.

(3) Agency field pricing procedures
shall not preclude free and open com-
munication among the contracting of-
ficer, ACO, and auditor.

(4) When the contracting officer re-
quires a field pricing review of requests
for equitable adjustments, the con-
tracting officer should provide the in-
formation listed in 43.204(b)(5).

(d) Only the auditor shall have gen-
eral access to the offeror’s books and
financial records. This limitation does
not preclude the contracting officer,
the ACO, or their representatives from
requesting any data from or reviewing
offeror records necessary to the dis-
charge of their responsibilities. The du-
ties of auditors and those of other spe-
cialists may require both to evaluate
the same elements of estimated costs.
They shall review the data jointly or
concurrently when possible, the audi-
tor rendering services within the audit
area of responsibility and the other
specialists rendering services within
their own areas of responsibility. The
ACO or auditor, as appropriate, shall
orally notify the contracting officer
immediately of data provided that is so
deficient as to preclude review and any
denial of access to records or to cost or
pricing data considered essential to the
performance of satisfactory review.
The oral notification shall be promptly
confirmed in writing to the contracting
officer describing the deficient or de-
nied data or records, with copies of the
deficient data if requested by the con-
tracting officer, the need for the evi-
dence, and the costs unsupported as a
result of the denial. The contracting
officer shall review the written notifi-
cation and shall take immediate action
to obtain the data needed. If the offeror
persists in refusing to provide the data,
and the contracting officer determines
that the data is essential for a fair and
reasonable price determination, then
the contracting officer shall proceed
with the action outlined in 15.804-6(e).

(e) The auditor shall begin the audit
as soon as possible after receiving the
contracting officer’s request. The audi-
tor is responsible for the scope and
depth of the audit. As a minimum, the
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audit report shall include the follow-
ing:

(1) The findings on specific areas list-
ed in the contracting officer’s request.

(2) An explanation of the basis and
method used by the offeror in proposal
preparation.

(3) An identification of the original
proposal and of all subsequent written
formal and other identifiable submis-
sions by which cost or pricing data
were either submitted or identified.

(4) A description of cost or pricing
data coming to the attention of the
auditor that were not submitted but
that may have a significant effect on
the proposed cost or price.

(5) A list of any cost or pricing data
submitted that are not accurate, com-
plete and current and of any cost rep-
resentations that are unsupported.
When the result of deficiencies is so
great that the auditor cannot perform
an audit or considers the proposal un-
acceptable as a basis for negotiation,
the contracting officer shall be orally
notified so that prompt corrective ac-
tion may be taken, as provided by
15.805-5(d). The auditor will imme-
diately confirm the notification in
writing, explaining the deficiencies and
the cost impact on the proposal.

(6) The originals of all technical
analyses received by the auditor and a
quantification of the dollar effect of
the technical analysis findings.

(7) If the auditor believes that the
offeror’s estimating methods or ac-
counting system are inadequate to sup-
port the proposal or to permit satisfac-
tory administration of the contract
contemplated, a statement to that ef-
fect.

(8) A statement of the extent to
which the auditor has discussed dis-
crepancies or mistakes of fact in the
proposal with the offeror.

(f) The auditor shall not discuss audi-
tor conclusions or recommendations on
the offeror’s estimated or projected
costs with the offeror unless specifi-
cally requested to do so by the con-
tracting officer.

(g) If field pricing support was not re-
quested, the auditor shall send the
completed audit report directly to the
contracting officer. If field pricing sup-
port was requested, the auditor shall
send the completed audit report to the
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ACO for forwarding, without change,
with the field pricing report. The ACO
shall consolidate the field pricing re-
port inputs and send a field pricing re-
port, accompanied by the original copy
of the audit report, to the contracting
officer by the assigned date. The ACO
shall send the auditor a copy of the
field pricing report (without the audit
report and technical analysis). Audit
and field pricing reports shall be made
a part of the official contract file.

(h) If any information is disclosed
after submission of a proposal that
may significantly affect the audit find-
ings, the contracting officer shall re-
quire the offeror to provide concurrent
copies to the appropriate field pricing
office (ACO and audit offices). In that
case, the ACO or auditor, as appro-
priate, will be requested to imme-
diately review the disclosed informa-
tion and orally report the findings to
the contracting officer, followed by a
supplemental report when considered
necessary.

(i) The requirements for field pricing
support reports for subcontracts are
prescribed in 15.806.

() Field pricing reports, including
audit and technical reports, may con-
tain proprietary and/or source selec-
tion information (see 3.104-4 (j) and
(k)), and the cover page and all pages
containing such information should be
marked with the appropriate legend
and protected accordingly.

(k) For contracts and contract modi-
fications expected to exceed $100,000,
activities submitting field pricing re-
ports, including audit and technical re-
ports, shall furnish with each report a
list of all persons, or classes of persons,
and, to the maximum extent prac-
ticable, the names of the individuals
within the class, who have been pro-
vided access to the proprietary or
source selection information (see 3.104-
5(d)) at or by the activity.

[48 FR 42187, Sept. 19, 1983, as amended at 51
FR 27119, July 29, 1986; 51 FR 36971, Oct. 16,
1986; 54 FR 20496, May 11, 1989; 54 FR 34753,
Aug. 21, 1989; 55 FR 36796, Sept. 6, 1990; 55 FR
52791, Dec. 21, 1990; 56 FR 15150, Apr. 15, 1991;
60 FR 42650, Aug. 16, 1995; 61 FR 2634, Jan. 26,
1996]

15.806-1

15.806 Subcontract pricing consider-
ations.

15.806-1 General.

(a)(1) The contracting officer is re-
sponsible for the determination of
price reasonableness for the prime con-
tract. In order to make this determina-
tion, it is required that an analysis be
conducted of all the relevant facts and
data including subcontractor cost or
pricing data required to be submitted,
results of the prime or higher tier sub-
contractor’s analyses of subcontractor
proposals, the field pricing support (if
any), and historical pricing data. The
fact that a contractor or higher tier
subcontractor has an approved pur-
chasing system or performs an analysis
of subcontractor cost or pricing data
does not in any way relieve the con-
tracting officer or field pricing support
team from the responsibility to ana-
lyze the prime contractor’s submission,
including the subcontractor cost or
pricing data. However, the prime con-
tractor or higher tier subcontractor is
responsible for conducting appropriate
price and cost analysis before awarding
any subcontract.

(2) Subcontractors must submit to
the contractor or higher tier sub-
contractor, cost or pricing data or re-
quests for exception from the require-
ment to submit them. The contractor
and the higher tier subcontractor shall:

(i) Conduct price analyses and, when
the subcontractor is required to submit
cost or pricing data, or if the contrac-
tor or higher tier subcontractor is un-
able to perform an adequate price anal-
ysis, cost analyses for all subcontracts,

(ii) Include the results of these analy-
ses as part of their own cost or pricing
data submission, and

(iii) When required, in accordance
with 15.806-2(a), submit the subcontrac-
tor cost or pricing data as part of their
own cost or pricing data submission.

(b) Unless the subcontract qualifies
for an exception under 15.804-1, any
contractor required to submit cost or
pricing data also shall obtain cost or
pricing data before awarding any sub-
contract or purchase order expected to
exceed the cost or pricing data thresh-
old, or issuing any modification involv-
ing a price adjustment expected to ex-
ceed the cost or pricing data threshold.
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(c) The requirements in paragraphs
(a) and (b) of this subsection, modified
to relate to higher tier subcontractors
rather than to the prime contractor,
shall apply to lower tier subcontracts
for which subcontractor cost or pricing
data are required.

(d) If the prime contractor negotiates
subcontract prices before negotiating
the prime contract, such subcontract
prices must nevertheless be reviewed
and analyzed by the Government. In no
instance should such negotiated sub-
contract prices be accepted as the sole
evidence that these prices are fair and
reasonable.

[54 FR 34754, Aug. 21, 1989, as amended at 56
FR 67414, Dec. 30, 1991; 60 FR 48217, Sept. 18,
1995]

15.806-2 Prospective subcontractor

cost or pricing data.

(a) The contracting officer shall re-
quire a contractor that is required to
submit cost or pricing data also to sub-
mit to the Government (or cause sub-
mission of) accurate, complete, and
current cost or pricing data from pro-
spective subcontractors in support of
each subcontract cost estimate that is

(1) $1,000,000 or more,

(2) Both more than the cost or pric-
ing data threshold and more than 10
percent of the prime contractor’s pro-
posed price, or

(3) Considered to be necessary for
adequately pricing the prime contract.
These subcontract cost or pricing data
may be submitted using a Standard
Form (SF) 1411, Contract Pricing Pro-
posal Cover Sheet (Cost or Pricing
Data Required).

(b) The contracting officer shall re-
quire the prospective contractor to
support subcontractor cost estimates
below the threshold in 15.806-1(b) with
any data or information (including
other subcontractor quotations) needed
to establish a reasonable price.

(c) If the prospective contractor sat-
isfies the contracting officer that a
subcontract will be priced on the basis
of one of the exceptions, the contract-
ing officer shall not require submission
of cost or pricing data to the Govern-
ment in that case. If the subcontract
estimate is based upon the cost or pric-
ing data of the prospective subcontrac-
tor most likely to be awarded the sub-
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contract, the contracting officer shall
not require submission to the Govern-
ment of data from more than one pro-
posed subcontractor for that sub-
contract.

(d) Subcontractor cost or pricing
data shall be accurate, complete, and
current as of the date of price agree-
ment or, if applicable, another date
agreed upon between the parties, given
on the contractor’s Certificate of Cur-
rent Cost or Pricing Data. The prospec-
tive contractor shall be responsible for
updating a prospective subcontractor’s
data.

(e) In exceptional cases, the contract-
ing officer may, with the approval of
the chief of the contracting office, ex-
cuse a prospective contractor from sub-
mitting subcontractor cost or pricing
data and the required related analyses
before completion of negotiations of
the prime contract. The prime contrac-
tor must, however, obtain this cost or
pricing data before award of the sub-
contract in question. Any request from
a prospective contractor to be excused
from submitting subcontractor data
before completion of negotiations of
the prime contract must be supported
by an explanation as to why the data
and analyses cannot be submitted in a
timely manner. If excusing the pro-
spective contractor appears to be ap-
propriate, the contracting officer shall
provide the chief of the contracting of-
fice with the prospective contractor’s
explanation, the contracting officer’s
supporting rationale, and a discussion
of how the subcontract price will be de-
termined to be fair and reasonable or
what steps will be taken to protect the
interest of the Government, e.g., in-
clude a contract clause that provides
for negotiating an adjustment to the
prime contract amount after award.

[54 FR 34754, Aug. 21, 1989, as amended at 56
FR 67414, Dec. 30, 1991; 60 FR 48217, Sept. 18,
1995]

15.806-3 Field pricing reports.

(a) When obtaining field pricing sup-
port on a prime contractor proposal in
accordance with 15.805-5, the contract-
ing officer should request audit or field
pricing support to analyze and evaluate
the proposal of a subcontractor at any
tier (notwithstanding availability of
data or analyses performed by the
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prime contractor) if the contracting of-
ficer believes that such support is nec-
essary to ensure reasonableness of the
total proposed price. This step may be
appropriate when, for example—

(1) There is a business relationship
between the contractor and sub-
contractor not conducive to independ-
ence and objectivity;

(2) The contractor is a sole source
and the subcontract costs represent a
substantial part of the contract cost;

(3) The contractor has been denied
access to the subcontractor’s records;

(4) The contracting officer deter-
mines that, because of factors such as
the size of the proposed subcontract
price, audit or field pricing support for
a subcontract or subcontracts at any
tier is critical to a fully detailed analy-
sis of the prime contract proposal;

(5) The contractor or higher tier sub-
contractor has been cited for having
significant estimating system defi-
ciencies in the area of subcontract
pricing, especially the failure to per-
form adequate cost analyses of pro-
posed subcontract costs or to perform
subcontract analyses prior to negotia-
tion of the prime contract with the
Government; or

(6) A lower tier subcontractor has
been cited as having significant esti-
mating system deficiencies.

(b) When the contracting officer re-
quests the cognizant ACO or auditor to
review a subcontractor’s cost esti-
mates, the request shall include, when
available, a copy of any review pre-
pared by the prime contractor or high-
er tier subcontractor, the subcontrac-
tor’s proposal, cost or pricing data pro-
vided by the subcontractor, and the re-
sults of the prime contractor’s cost or
price analysis.

(c) When the Government performs
the subcontract analysis, the Govern-
ment shall furnish to the prime con-
tractor or higher tier subcontractor,
with the consent of the subcontractor
reviewed, a summary of the analysis
performed in determining any unac-
ceptable costs, by element, included in
the subcontract proposal. If the sub-
contractor withholds consent, the Gov-
ernment shall furnish a range of unac-
ceptable costs for each element in such
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a way as to prevent disclosure of sub-
contractor proprietary data.

[54 FR 34753, Aug. 21, 1989, as amended at 61
FR 2635, Jan 26, 1996]

15.807 Prenegotiation objectives.

(@) The process of determining
prenegotiation objectives helps the
contracting officer to judge the overall
reasonableness of proposed prices and
to negotiate a fair and reasonable price
or cost and fee. In setting the
prenegotiation objectives, the con-
tracting officer shall analyze the
offeror’s proposal, taking into account
the field pricing report, if any; any
audit report and technical analysis
whether or not part of a field pricing
report; and other pertinent data such
as independent Government cost esti-
mates and price histories. This process
may include fact-finding sessions with
the offeror when the contracting offi-
cer deems appropriate.

(b) The contracting officer shall es-
tablish prenegotiation objectives be-
fore the negotiation of any pricing ac-
tion. The scope and depth of the analy-
sis supporting the objectives should be
directly related to the dollar value, im-
portance, and complexity of the pricing
action. When cost analysis is required,
the analysis shall address (1) the perti-
nent issues to be negotiated, (2) the
cost objectives, and (3) a profit or fee
objective.

(c) The Government’s cost objective
and proposed pricing arrangement di-
rectly affect the profit or fee objective.
Because profit or fee is only one of sev-
eral interrelated variables, the con-
tracting officer shall not agree on prof-
it or fee without concurrent agreement
on cost and type of contract. Specific
agreement on the exact values or
weights assigned to individual profit-
analysis factors (see 15.905) is not re-
quired during negotiations and should
not be attempted.

15.808 Price
dum.

negotiation memoran-

(a) At the conclusion of each negotia-
tion of an initial or revised price, the
contracting officer shall promptly pre-
pare a memorandum of the principal
elements of the price negotiation. The
memorandum shall be included in the
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contract file and shall contain the fol-
lowing minimum information:

(1) The purpose of the negotiation.

(2) A description of the acquisition,
including appropriate identifying num-
bers (e.g., RFP No.).

(3) The name, position, and organiza-
tion of each person representing the
contractor and the Government in the
negotiation.

(4) The current status of the contrac-
tor’s purchasing system when material
is a significant cost element and the
current status of other contractor sys-
tems (e.g., estimating, accounting, and
compensation) to the extent that these
additional systems affected and were
considered in the negotiation.

(5) If cost or pricing data were re-
quired, the extent to which the con-
tracting officer—

(i) Relied on the cost or pricing data
submitted and used them in negotiat-
ing the price; and

(ii) Recognized as inaccurate, incom-
plete, or noncurrent any cost or pricing
data submitted; the action taken by
the contracting officer and the con-
tractor as a result; and the effect of the
defective data on the price negotiated.

(6) If cost or pricing data were not re-
quired in the case of any price negotia-
tion exceeding the cost or pricing data
threshold, the exception used and the
basis for it.

() A summary of the contractor’s
proposal, the field pricing report rec-
ommendations, and the reasons for any
pertinent variances from the field pric-
ing report recommendations. Where
the determination of price reasonable-
ness is based on cost analysis, the sum-
mary shall address the amount of each
major cost element: (i) Proposed by the
contractor, (ii) recommended by the
field or other pricing assistance report
(if any), (iii) contained in the Govern-
ment’s negotiation objective, and (iv)
considered negotiated as a part of the
price.

(8) The most significant facts or con-
siderations controlling the establish-
ment of the prenegotiation price objec-
tive and the negotiated price including
an explanation of any significant dif-
ferences between the two positions. To
the extent such direction is received,
the price negotiation memorandum
(PNM) shall discuss and quantify the

48 CFR Ch. 1 (10-1-96 Edition)

impact of direction given by Congress,
other agencies, and higher level offi-
cials (i.e., officials who would not nor-
mally exercise authority during the
award and review process for the in-
stant contract action) if the direction
has had a significant effect on the ac-
tion.

(9) The basis for determining the
profit or fee prenegotiation objective
and the profit or fee negotiated.

(b) Whenever a field pricing report
has been submitted, the contracting of-
ficer shall forward a copy of the price
negotiation memorandum (PNM) to the
cognizant audit office and a copy to the
cognizant administrative contracting
officer. When appropriate, information
on how the advisory services of the
field pricing support team can be made
more effective should be provided sepa-
rately.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 52 FR 19803, May 27, 1987; 55 FR 52791,
Dec. 21, 1990; 56 FR 67414, Dec. 30, 1991; 60 FR
48217, Sept. 18, 1995]

15.809 Forward pricing rates agree-
ments.

(a) Negotiation of forward pricing
rate agreements (FPRA’s) may be re-
quested by the contracting officer or
the contractor or initiated by the ad-
ministrative contracting officer (ACO).
In determining whether or not to es-
tablish such an agreement, the ACO
should consider whether the benefits to
be derived from the agreement are
commensurate with the effort of estab-
lishing and monitoring it. Normally,
FPRA'’s should be negotiated only with
contractors having a significant vol-
ume of Government contract proposals.
The cognizant contract administration
agency shall determine whether an
FPRA will be established.

(b) The ACO shall obtain the contrac-
tor’s proposal and require that it in-
clude cost or pricing data that are ac-
curate, complete, and current as of the
date of submission. The ACO shall in-
vite the cognizant contract auditor and
contracting offices having a significant
interest to participate in developing a
Government objective and in the nego-
tiations. Upon completing negotia-
tions, the ACO shall prepare a price ne-
gotiation memorandum (PNM) (see
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15.808) and forward copies of the PNM
and FPRA to the cognizant auditor and
to all contracting offices that are
known to be affected by the FPRA. A
Certificate of Current Cost or Pricing
Data shall not be required at this time
(see 15.804-4(Q)).

(c) The FPRA shall provide specific
terms and conditions covering expira-
tion, application, and data require-
ments for systematic monitoring to as-
sure the validity of the rates. The
agreement shall provide for cancella-
tion at the option of either party and
shall require the contractor to submit
to the ACO and to the cognizant con-
tract auditor any significant change in
cost or pricing data.

(d) Offerors are required (see 15.804-
4(g)) to describe any FPRA’s in each
specific pricing proposal to which the
rates apply and identify the latest cost
or pricing data already submitted in
accordance with the agreement. All
data submitted in connection with the
agreement, updated as necessary, form
a part of the total data that the offeror
certifies to be accurate, complete, and
current at the time of agreement on
price for an initial contract or for a
contract modification.

(e) Contracting officers will use
FPRA rates as bases for pricing all
contracts, modifications, and other
contractual actions to be performed
during the period covered by the agree-
ment, unless the ACO determines that
changed conditions have invalidated
part or all of the agreement. Condi-
tions that may affect the agreement’s
validity shall be promptly reported to
the ACO. If the ACO determines that a
changed condition has invalidated the
agreement, the ACO shall notify all in-
terested parties of the extent of its ef-
fect and initiate revision of the agree-
ment.

(f) When the FPRA has been invali-
dated, the contractor, ACO, and con-
tracting officer shall reflect the
changed conditions in proposals, cost
analyses, and negotiations, pending re-
vision of the agreement. If an FPRA
has not been established or has been in-
validated, the ACO will issue a forward
pricing rate recommendation (FPRR)
to buying activities with documenta-
tion to assist negotiators in achieving
recommended rates. In the absence of a

15.810-2

FPRA or FPRR, field pricing reports
will include support for rates utilitzed.

[48 FR 42187, Sept. 19, 1983, as amended at 55
FR 52791, Dec. 21, 1990]

15.810 Should-cost review.

15.810-1 General.

(a) Should-cost reviews are a special-
ized form of cost analysis. Should-cost
reviews differ from traditional evalua-
tion methods. During traditional re-
views, local contract audit and con-
tract administration personnel pri-
marily base their evaluation of fore-
casted costs on an analysis of histori-
cal costs and trends. In contrast,
should-cost reviews do not assume that
a contractor’s historical costs reflect
efficient and economical operation. In-
stead, these reviews evaluate the econ-
omy and efficiency of the contractor’s
existing work force, methods, mate-
rials, facilities, operating systems, and
management. These reviews are accom-
plished by a multi-functional team of
Government contracting, contract ad-
ministration, pricing, audit, and engi-
neering representatives. The objective
of should-cost reviews is to promote
both short and long-range improve-
ments in the contractor’s economy and
efficiency in order to reduce the cost of
performance of Government contracts.
In addition, by providing rationale for
any recommendations and quantifying
their impact on cost, the Government
will be better able to develop realistic
objectives for negotiation.

(b) There are two types of should-cost
reviews—program should-cost review
(see 15.810-2) and overhead should-cost
review (see 15.810-3). These should-cost
reviews may be performed together or
independently. The scope of a should-
cost review can range from a large-
scale review examining the contrac-
tor’s entire operation (including plant-
wide overhead and selected major sub-
contractors) to a small-scale tailored
review examining specific portions of a
contractor’s operation.

[61 FR 2635, Jan. 26, 1996]

15.810-2 Program should-cost review.

(a) Program should-cost review is
used to evaluate significant elements
of direct costs, such as material and
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labor, and associated indirect costs,
usually incurred in the production of
major systems. When a program
should-cost review is conducted rel-
ative to a contractor proposal, a sepa-
rate audit report on the proposal is re-
quired.

(b) A program should-cost review
should be considered, particularly in
the case of a major system acquisition
(see part 34), when—

(1) Some initial production has al-
ready taken place;

(2) The contract will be awarded on a
sole-source basis;

(3) There are future year production
requirements for substantial quantities
of like items;

(4) The items being acquired have a
history of increasing costs;

(5) The work is sufficiently defined to
permit an effective analysis and major
changes are unlikely;

(6) Sufficient time is available to
plan and conduct the should-cost re-
view adequately; and

(7) Personnel with the required skills
are available or can be assigned for the
duration of the should-cost review.

(c) The contracting officer should de-
cide which elements of the contractor’s
operation have the greatest potential
for cost savings and assign the avail-
able personnel resources accordingly.
While the particular elements to be
analyzed are a function of the contract
work task, elements such as manufac-
turing, pricing and accounting, man-
agement and organization, and sub-
contract and vendor management are
normally reviewed in a should-cost re-
view.

(d) In acquisitions for which a pro-
gram should-cost review is conducted,
a separate program should-cost review
team report, prepared in accordance
with agency procedures, is required.
Field pricing reports are required only
to the extent that they contribute to
the combined team position. The con-
tracting officer shall consider the find-
ings and recommendations contained
in the program should-cost review
team report when negotiating the con-
tract price. After completing the nego-
tiation, the contracting officer shall
provide the administrative contracting
officer (ACO) a report of any identified
uneconomical or inefficient practices,
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together with a report of correction or
disposition agreements reached with
the contractor. The contracting officer
shall establish a follow-up plan to mon-
itor the correction of the uneconomical
or inefficient practices.

(e) When a program should-cost re-
view is planned, the contracting officer
should state this fact in the acquisition
plan (see subpart 7.1) and in the solici-
tation.

[61 FR 2636, Jan. 26, 1996]

15.810-3 Overhead should-cost review.

(a) An overhead should-cost review is
used to evaluate indirect costs, such as
fringe benefits, shipping and receiving,
facilities and equipment, depreciation,
plant maintenance and security, taxes,
and general and administrative activi-
ties. It is normally used to evaluate
and negotiate a forward pricing rate
agreement (FPRA) with the contrac-
tor. When an overhead should-cost re-
view iIs conducted, a separate audit re-
port is required.

(b) The following factors should be
considered when selecting contractor
sites for overhead should-cost reviews:

(1) Dollar amount of Government
business.

(2) Level of Government participa-
tion.

(3) Level of noncompetitive Govern-
ment contracts.

(4) Volume of proposal activity.

(5) Major system or program.

(6) Mergers, acquisitions, takeovers.

(7) Other conditions, e.g., changes in
accounting systems, management, or
business activity.

(c) The objective of the overhead
should-cost review is to evaluate sig-
nificant indirect cost elements in-
depth, identify inefficient and uneco-
nomical practices, and recommend cor-
rective action. If it is conducted in con-
junction with a program should-cost
review, a separate overhead should-cost
review report is not required. However,
the findings and recommendations of
the overhead should-cost team, or any
separate overhead should-cost review
report, shall be provided to the ACO.
The ACO should use this information
to form the basis for the Government
position in negotiating a FPRA with
the contractor. The ACO shall estab-
lish a follow-up plan to monitor the
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correction of the uneconomical or inef-
ficient practices.

[61 FR 2636, Jan. 26, 1996]

15.811 Estimating systems.

(a) The consistent preparation of pro-
posals using an acceptable estimating
system benefits both the Government
and the contractor by increasing the
accuracy and reliability of individual
proposals. Cognizant audit activities,
when it is appropriate to do so, shall
establish and manage regular programs
for reviewing selected contractors’ es-
timating systems or methods, in order
to (1) reduce the scope of reviews to be
performed on individual proposals, (2)
expedite the negotiation process, and
(3) increase the reliability of proposals.
The results of estimating system re-
views shall be documented in survey
reports.

(b) The auditor shall send a copy of
the estimating system survey report
and a copy of the official notice of cor-
rective action required to each con-
tracting office and contract adminis-
tration office having substantial busi-
ness with that contractor. Significant
deficiencies not corrected by the con-
tractor shall be a consideration in sub-
sequent proposal analyses and negotia-
tions.

(c) In determining the acceptability
of a contractor’s estimating system,
the auditor should consider—

(1) The source of data for estimates
and the procedures for ensuring that
the data are accurate, complete, and
current;

(2) The documentation developed and
maintained in support of the estimate;

(3) The assignment of responsibilities
for originating, reviewing, and approv-
ing estimates;

(4) The procedures followed for devel-
oping estimates for direct and indirect
cost elements;

(5) The extent of coordination and
communication between organizational
elements responsible for the estimate;
and

(6) Management support, including
estimate approval, establishment of
controls, and training programs.

15.812-1

15.812 Unit prices.

15.812-1 General.

(a) Direct and indirect costs are gen-
erally allocated to contracts in accord-
ance with the Cost Accounting Stand-
ards of 48 CFR Chapter 99 (when appli-
cable) and the Contract Cost Principles
and Procedures of part 31. However, for
the purpose of pricing all items of sup-
plies, distribution of those costs within
contracts shall be on a basis that en-
sures the unit prices are in proportion
to the item’s base cost (e.g., manufac-
turing or acquisition costs. Any meth-
od of distributing costs to line items
that distorts the unit prices shall not
be wused. For example, distributing
costs equally among line items is not
acceptable except when there is little
or no variation in base cost.

(b) However, the policy in paragraph
(a) of this subsection does not apply to
any contract or subcontract item of
supply for which the price is, or is
based on, an established catalog or
market price of a commercial item sold
in substantial quantities to the general
public under 15.804-1(b)(2) or a commer-
cial item exception under 15.804-1(b)(4).

(c) In addition, when contracting by
negotiation without full and open com-
petition, contracting officers shall re-
quire that offerors identify in their
proposals those items of supply which
they will not manufacture or to which
they will not contribute significant
value. The contracting officer shall re-
quire similar information when con-
tracting by negotiation with full and
open competition if adequate price
competition is not expected (see 15.804-
1(b)(1)). The information need not be
requested in connection with the award
of contracts under the General Services
Administration’s competitive Multiple
Award Schedule Program. The infor-
mation shall not be requested for com-
mercial items sold in substantial quan-
tities to the general public when the
prices are, or are based on, established
catalog or market prices. Such infor-
mation shall be used to determine
whether the intrinsic value of an item
has been distorted through application
of overhead and whether such items
should be considered for breakout. The
contracting officer may require such
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information in any other negotiated
contracts when appropriate.

[51 FR 27120, July 29, 1986 as amended at; 52
FR 21886, June 9, 1987; 53 FR 27462, July 20,
1988; 56 FR 15150, Apr. 15, 1991; 57 FR 39587,
Aug. 31, 1992; 60 FR 48217, Sept. 18, 1995]

15.812-2 Contract clause.

(a) The contracting officer shall in-
sert the clause at 52.215-26, Integrity of
Unit Prices, in all solicitations and
contracts for other than—

(1) Acquisitions at or below the sim-
plified acquisition threshold;

(2) Construction or architect-engi-
neer services under part 36;

(3) Utility services under part 41; or

(4) Service contracts where supplies
are not required.

(5) Contracts for petroleum products.

(b) The contracting officer shall in-
sert the clause with its Alternate |
when contracting without full and open
competition or when prescribed by
agency regulations.

[51 FR 27120, July 29, 1986, as amended at 52
FR 21887, June 9, 1987; 56 FR 15150, Apr. 15,
1991; 59 FR 67018, Dec. 28, 1994; 60 FR 34756,
July 3, 1995]

15.813 [Reserved]

15.814 Unbalanced offers.

(a) Offers shall also be analyzed to
determine whether they are unbal-
anced with respect to prices or sepa-
rately priced line items. This is par-
ticularly important when evaluating
the relationship of the price for first
article tests or test items to the price
for the production units, and in evalu-
ating the prices for options in relation-
ship to the prices for the basic require-
ment.

(b) An offer is mathematically unbal-
anced if it is based on prices which are
significantly less than cost for some
contract line items and significantly
overstated in relation to cost for oth-
ers. An offer is materially unbalanced
if it is mathematically unbalanced, and
if—

(1) There is a reasonable doubt that
the offer would result in the lowest
overall cost to the Government, even
though it is the lowest evaluated offer;
or

(2) The offer is so grossly unbalanced
that its acceptance would be tanta-
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mount to allowing an advance pay-
ment.

(c) Offers that are materially unbal-
anced may be rejected.

(d) Depending on the nature of the
acquisition, contracting officers shall
use either price analysis or cost analy-
sis techniques, or a combination of the
two techniques, to determine if offers
are materially unbalanced. The follow-
ing are examples of techniques that
can be used to determine if an offer is
unbalanced. Although these examples
specifically relate to first article test-
ing, they may also be used for other
procurements where unbalanced offers
may be of concern.

(1) Compare all offers to determine if
the offerors have significantly higher
prices for the first articles than for the
production units. The comparison
should consider whether the Govern-
ment or the contractor will perform
the first article test.

(2) For an individual offer, compare
the relationship of first article prices
to prices for production items. The cost
to the offeror for first articles may be
estimated (i) By comparing the total
price offered, including the first article
to an alternate proposal by the same
offeror which does not include first ar-
ticle testing (see 9.306(d)); or (ii) if cost
data has been submitted, by reviewing
certain elements of cost to determine,
for instance, whether manufacturing
and special tooling, and test equipment
costs, are prorated among the first ar-
ticles and the production units, or are
only applied to the first articles. If cost
data are not available, it may be nec-
essary for contracting officers to esti-
mate contractor cost.

[55 FR 25529, June 21, 1990]

Subpart 15.9—Profit

15.900 Scope of subpart.

This subpart—

(a) Prescribes policies for establish-
ing the profit or fee portion of the Gov-
ernment prenegotiation objective;

(b) Applies to price negotiations
based on cost analysis;

(c) Prescribes policies for agencies’
development and use of a structured
approach for determining the profit or
fee prenegotiation objective (see 15.905
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for the contents of a structured ap-
proach); and

(d) Specifies (1) situations requiring
contracting officers to analyze profit
and (2) considerations for that analy-
sis.

15.901 General.

(a) Profit or fee prenegotiation objec-
tives do not necessarily represent net
income to contractors. Rather, they
represent that element of the potential
total remuneration that contractors
may receive for contract performance
over and above allowable costs. This
potential remuneration element and
the Government’s estimate of allow-
able costs to be incurred in contract
performance together equal the Gov-
ernment’s total prenegotiation objec-
tive. Just as actual costs may vary
from estimated costs, the contractor’s
actual realized profit or fee may vary
from negotiated profit or fee, because
of such factors as efficiency of perform-
ance, incurrence of costs the Govern-
ment does not recognize as allowable,
and contract type.

(b) It is in the Government’s interest
to offer contractors opportunities for
financial rewards sufficient to (1) stim-
ulate efficient contract performance,
(2) attract the best capabilities of
qualified large and small business con-
cerns to Government contracts, and (3)
maintain a viable industrial base.

(c) Both the Government and con-
tractors should be concerned with prof-
it as a motivator of efficient and effec-
tive contract performance. Negotia-
tions aimed merely at reducing prices
by reducing profit, without proper rec-
ognition of the function of profit, are
not in the Government’s interest. Ne-
gotiation of extremely low profits, use
of historical averages, or automatic ap-
plication of predetermined percentages
to total estimated costs do not provide
proper motivation for optimum con-
tract performance. With the exception
of statutory ceilings in 15.903(d) on
profit and fee, agencies shall not (1) es-
tablish administrative ceilings or (2)
create administrative procedures that
could be represented to contractors as
de facto ceilings.

15.903

15.902 Policy.

(a) Structured approaches (see 15.905)
for determining profit or fee
prenegotiation objectives provide a dis-
cipline for ensuring that all relevant
factors are considered. Subject to the
authorities in 1.301(c), agencies making
noncompetitive contract awards over
$100,000 totaling $50 million or more a
year—

(1) Shall use a structured approach
for determining the profit or fee objec-
tive in those acquisitions that require
cost analysis; and

(2) May prescribe specific exemptions
for situations in which mandatory use
of a structured approach would be
clearly inappropriate.

(b) Agencies may use another agen-
cy’s structured approach.

15.903 Contracting officer responsibil-
ities.

(a) When the price negotiation is not
based on cost analysis, contracting of-
ficers are not required to analyze prof-
it.

(b) When the price negotiation is
based on cost analysis, contracting of-
ficers in agencies that have a struc-
tured approach shall use it to analyze
profit. When not using a structured ap-
proach, contracting officers shall com-
ply with 15.905-1 in developing profit or
fee prenegotiation objectives.

(c) Contracting officers shall use the
Government prenegotiation cost objec-
tive amounts as the basis for calculat-
ing the profit or fee prenegotiation ob-
jective. Before the allowability of fa-
cilities capital cost of money, this cost
was included in profits or fees. There-
fore, before applying profit or fee fac-
tors, the contracting officer shall ex-
clude any facilities capital cost of
money included in the cost objective
amounts. If the prospective contractor
fails to identify or propose facilities
capital cost of money in a proposal for
a contract that will be subject to the
cost principles for contracts with com-
mercial organizations (see subpart
31.2), facilities capital cost of money
will not be an allowable cost in any re-
sulting contract (see 15.904).
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(d) (1) The contracting officer shall
not negotiate a price or fee that ex-
ceeds the following statutory limita-
tions, imposed by 10 U.S.C. 2306(d) and
41 U.S.C. 254(b):

(i) For experimental, developmental,
or research work performed under a
cost-plus-fixed-fee contract, the fee
shall not exceed 15 percent of the con-
tract’s estimated cost, excluding fee.

(ii) For architect-engineering serv-
ices for public works or utilities, the
contract price or the estimated cost
and fee for production and delivery of
designs, plans, drawings, and specifica-
tions shall not exceed 6 percent of the
estimated cost of construction of the
public work or utility, excluding fees.

(iii) For other cost-plus-fixed-fee con-
tracts, the fee shall not exceed 10 per-
cent of the contract’s estimated cost,
excluding fee.

(2) The Ilimitations in subdivisions
(1)(i) and (iii) above shall apply also to
the maximum fees on cost-plus-incen-
tive-fee and cost-plus-award-fee con-
tracts. However, a deviation to the
maximum-fee limitation for a specific
cost-plus-incentive-fee or cost-plus-
award-fee contract may be authorized
in accordance with subpart 1.4.

(e) The contracting officer shall not
require any prospective contractor to
submit details of its profit or fee objec-
tive but shall consider them if they are
submitted voluntarily.

(f) If a change or modification (1)
calls for essentially the same type and
mix of work as the basic contract and
(2) is of relatively small dollar value
compared to the total contract value,
the contracting officer may use the
basic contract’s profit or fee rate as
the prenegotiation objective for that
change or modification.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 23606, June 4, 1985]

15.904 Solicitation provision and con-
tract clause.

(a) The contracting officer shall in-
sert the provision at 52.215-30, Facili-
ties Capital Cost of Money, in solicita-
tions expected to result in contracts
that are subject to the cost principles
for contracts with commercial organi-
zations (see subpart 31.2).

(b) If the prospective contractor does
not propose facilities capital cost of
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money in its offer, insert the clause at
52.215-31, Waiver of Facilities Capital
Cost of Money, in the resulting con-
tract.

[52 FR 35613, Sept. 22, 1987]
15.905 Profit-analysis factors.

15.905-1 Common factors.

Unless it is clearly inappropriate or
not applicable, each factor outlined in
paragraphs (a) through (f) following
shall be considered by agencies in de-
veloping their structured approaches
and by contracting officers in analyz-
ing profit whether or not using a struc-
tured approach.

(a) Contractor effort. This factor
measures the complexity of the work
and the resources required of the pro-
spective contractor for contract per-
formance. Greater profit opportunity
should be provided under contracts re-
quiring a high degree of professional
and managerial skill and to prospec-
tive contractors whose skills, facili-
ties, and technical assets can be ex-
pected to lead to efficient and economi-
cal contract performance. Subfactors
(1) through (4) following shall be con-
sidered in determining contractor ef-
fort, but they may be modified in spe-
cific situations to accommodate dif-
ferences in the categories used by pro-
spective contractors for listing costs:

(1) Material acquisition. This subfactor
measures the managerial and technical
effort needed to obtain the required
purchased parts and material, subcon-
tracted items, and special tooling. Con-
siderations include (i) the complexity
of the items required, (ii) the number
of purchase orders and subcontracts to
be awarded and administered, (iii)
whether established sources are avail-
able or new or second sources must be
developed, and (iv) whether material
will be obtained through routine pur-
chase orders or through complex sub-
contracts requiring detailed specifica-
tions. Profit consideration should cor-
respond to the managerial and tech-
nical effort involved.

(2) Conversion direct labor. This sub-
factor measures the contribution of di-
rect engineering, manufacturing, and
other labor to converting the raw ma-
terials, data, and subcontracted items
into the contract items. Considerations
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include the diversity of engineering,
scientific, and manufacturing labor
skills required and the amount and
quality of supervision and coordination
needed to perform the contract task.

(3) Conversion-related indirect costs.
This subfactor measures how much the
indirect costs contribute to contract
performance. The labor elements in the
allocable indirect costs should be given
the profit consideration they would re-
ceive if treated as direct labor. The
other elements of indirect costs should
be evaluated to determine whether
they (i) merit only limited profit con-
sideration because of their routine na-
ture or (ii) are elements that contrib-
ute significantly to the proposed con-
tract.

(4) General management. This subfac-
tor measures the prospective contrac-
tor’s other indirect costs and general
and administrative (G&A) expense,
their composition, and how much they
contribute to contract performance.
Considerations include (i) how labor in
the overhead pools would be treated if
it were direct labor, (ii) whether ele-
ments within the pools are routine ex-
penses or instead are elements that
contribute significantly to the pro-
posed contract, and (iii) whether the
elements require routine as opposed to
unusual managerial effort and atten-
tion.

(b) Contract cost risk. (1) This factor
measures the degree of cost respon-
sibility and associated risk that the
prospective contractor will assume (i)
as a result of the contract type con-
templated and (ii) considering the reli-
ability of the cost estimate in relation
to the complexity and duration of the
contract task. Determination of con-
tract type should be closely related to
the risks involved in timely, cost-effec-
tive, and efficient performance. This
factor should compensate contractors
proportionately for assuming greater
cost risks.

(2) The contractor assumes the great-
est cost risk in a closely priced firm-
fixed-price contract under which it
agrees to perform a complex undertak-
ing on time and at a predetermined
price. Some firm-fixed-price contracts
may entail substantially less cost risk
than others because, for example, the
contract task is less complex or many

15.905-1

of the contractor’s costs are known at
the time of price agreement, in which
case the risk factor should be reduced
accordingly. The contractor assumes
the least cost risk in a cost-plus-fixed-
fee level-of-effort contract, under
which it is reimbursed those costs de-
termined to be allocable and allowable,
plus the fixed fee.

(3) In evaluating assumption of cost
risk, contracting officers shall, except
in unusual circumstances, treat time-
and-materials, labor-hour, and firm-
fixed-price, level-of-effort term con-
tracts as cost-plus-fixed-fee contracts.

(c) Federal socioeconomic programs.
This factor measures the degree of sup-
port given by the prospective contrac-
tor to Federal socioeconomic pro-
grams, such as those involving small
business concerns, small business con-
cerns owned and controlled by socially
and economically disadvantaged indi-
viduals, women-owned small busi-
nesses, handicapped sheltered work-
shops, and energy conservation. Great-
er profit opportunity should be pro-
vided contractors who have displayed
unusual initiative in these programs.

(d) Capital investments. This factor
takes into account the contribution of
contractor investments to efficient and
economical contract performance.

(e) Cost-control and other past accom-
plishments. This factor allows addi-
tional profit opportunities to a pro-
spective contractor that has previously
demonstrated its ability to perform
similar tasks effectively and economi-
cally. In addition, consideration should
be given to (1) measures taken by the
prospective contractor that result in
productivity improvements and (2)
other cost-reduction accomplishments
that will benefit the Government in
follow-on contracts.

(f) Independent development. Under
this factor, the contractor may be pro-
vided additional profit opportunities in
recognition of independent develop-
ment efforts relevant to the contract
end item without Government assist-
ance. The contracting officer should
consider whether the development cost
was recovered directly or indirectly
from Government sources.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 23606, June 4, 1985; 60 FR 48260, Sept. 18,
1995]
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15.905-2 Additional factors.

In order to foster achievement of pro-
gram objectives, each agency may in-
clude additional factors in its struc-
tured approach or take them into ac-
count in the profit analysis of individ-
ual contract actions.

Subpart 15.10—Preaward, Award
and Postaward Notifications,
Protests, and Mistakes

15.1001 General.

This subpart applies to the use of
competitive proposals, as described in
6.102(b), and a combination of competi-
tive procedures, as described in 6.102(c).
To the extent practicable, however, the
procedures and intent of this subpart,
with reasonable modification, should
be followed for acquisitions described
in 6.102(d): broad agency announce-
ments, small business innovation re-
search contracts, and architect-engi-
neer contracts. However, they do not
apply to multiple award schedules, as
described in 6.102(d)(3).

[60 FR 42655, Aug. 16, 1995]

15.1002 Notifications to unsuccessful
offerors.

(a) General. Within three days after
the date of contract award, the con-
tracting officer shall notify, in writing
or electronically, each offeror whose
proposal is determined to be unaccept-
able or whose offer is not selected for
award. ““Day,”” for purposes of the noti-
fication process, means calendar day,
except that the period will run until a
day which is not a Saturday, Sunday,
or legal holiday.

(b) Preaward notices. (1) When the pro-
posal evaluation period for a solicita-
tion not using simplified acquisition
procedures in part 13 is expected to ex-
ceed 30 days, or when a limited number
of offerors have been selected as being
within the competitive range (see
15.609), the contracting officer, upon
determining that a proposal is unac-
ceptable, shall promptly notify the
offeror. The notice shall at least state
(i) in general terms the basis for the
determination and (ii) that a revision
of the proposal will not be considered.

(2) In a small business set-aside (see
Subpart 19.5), upon completion of nego-

48 CFR Ch. 1 (10-1-96 Edition)

tiations and determinations of respon-
sibility, but prior to award, the con-
tracting officer shall notify each un-
successful offeror in writing or elec-
tronically of the name and location of
the apparent successful offeror. The no-
tice shall also state that:

(i) the Government will not consider
subsequent revisions of the unsuccess-
ful proposal and;

(ii) no response is required unless a
basis exists to challenge the small
business size status of the apparently
successful offeror. The notice is not re-
quired when the contracting officer de-
termines in writing that the urgency of
the requirement necessitates award
without delay.

(c) Postaward notices. (1) After award
of contracts resulting from solicita-
tions not using simplified acquisition
procedures, the contracting officer
shall notify unsuccessful offerors in
writing or electronically, unless
preaward notice was given under para-
graph (b) of this section. The notice
shall include—

(i) The number of offerors solicited;

(ii) The number of proposals received;

(iii) The name and address of each
offeror receiving an award;

(iv) The items, quantities, and unit
prices of each award (if the number of
items or other factors makes listing
unit prices impracticable, only the
total contract price need be furnished);
and

(v) In general terms, the reason the
offeror’s proposal was not accepted, un-
less the price information in (iv) above
readily reveals the reason. In no event
shall an offeror’s cost breakdown, prof-
it, overhead rates, trade secrets, manu-
facturing processes and techniques, or
other confidential business informa-
tion be disclosed to any other offeror.

(2) Upon request, the contracting of-
ficer shall furnish the information de-
scribed in 15.1002(c)(1) (i) through (v) to
unsuccessful offerors in solicitations
using simplified acquisition procedures
in part 13.

[48 FR 42187, Sept. 19, 1983, as amended at 50
FR 1741, Jan. 11, 1985; 50 FR 23606, June 4,
1985; 50 FR 52433, Dec. 23, 1985; 56 FR 15150,
Apr. 15, 1991; 59 FR 545, Jan. 5, 1994; 60 FR
34756, July 3, 1995. Redesignated and amended
at 60 FR 42655, Aug. 16, 1995]
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15.1003 Notification to
offeror.

The contracting officer shall award a
contract with reasonable promptness
to the successful offeror (selected in
accordance with 15.611(d)) by transmit-
ting written or electronic notice of the
award to that offeror (but see 15.608(b)).
When an award is made to an offeror
for less than all of the items that may
be awarded to that offeror and addi-
tional items are being withheld for sub-
sequent award, each notice shall state
that the Government may make subse-
quent awards on those additional items
within the offer acceptance period.

[50 FR 1741, Jan. 11, 1985, as amended at 55
FR 3881, Feb. 5, 1990. Redesignated and
amended at 60 FR 42655, 42656, Aug. 16, 1995]

successful

15.1004 Debriefing of offerors.

(a) When a contract is awarded on
the basis of competitive proposals, an
offeror, upon its written request re-
ceived by the agency within three days
after the date on which that offeror has
received notice of contract award, shall
be debriefed and furnished the basis for
the selection decision and contract
award. When practicable, debriefing re-
quests received more than three days
after the offeror receives notice of con-
tract award shall be accommodated.
However, accommodating such un-
timely debriefing requests does not ex-
tend the time within which suspension
of performance can be required, as this
accommodation is not a ‘“‘required de-
briefing”’ as described in FAR Part 33.
To the maximum extent practicable,
the debriefing should occur within five
days after receipt of the written re-
quest. “‘Day,” for purposes of the de-
briefing process, means calendar day,
except that the period will run until a
day which is not a Saturday, Sunday,
or legal holiday.

(b) Debriefings of successful and un-
successful offerors may be done orally,
in writing, by electronic means, or any
other method acceptable to the con-
tracting officer.

(c) The contracting officer should
normally chair any debriefing session
held. Individuals actually responsible
for the evaluations shall provide sup-
port. If the contracting officer is un-
available, another agency representa-
tive may be designated by the con-

15.1004

tracting officer on a case-by-case basis,
with the approval of an individual a
level above the contracting officer.

(d) At a minimum, the debriefing in-
formation shall include—

(1) The Government’s evaluation of
the significant weaknesses or defi-
ciencies in the offeror’s proposal, if ap-
plicable;

(2) The overall evaluated cost or
price and technical rating, if applica-
ble, of the successful offeror and the
debriefed offeror;

(3) The overall ranking of all offerors
when any ranking was developed by the
agency during the source selection;

(4) A summary of the rationale for
award;

(5) For acquisitions of commercial
end items, the make and model of the
item to be delivered by the successful
offeror; and

(6) Reasonable responses to relevant
questions about whether source selec-
tion procedures contained in the solici-
tation, applicable regulations, and
other applicable authorities were fol-
lowed.

(e) The debriefing shall not include
point-by-point comparisons of the de-
briefed offeror’s proposal with those of
other offerors. Moreover, debriefing
shall not reveal any information ex-
empt from release under the Freedom
of Information Act including—

(1) Trade secrets;

(2) Privileged or confidential manu-
facturing processes and techniques;

(3) Commercial and financial infor-
mation that is privileged or confiden-
tial, including cost breakdowns, profit,
indirect cost rates, and similar infor-
mation; and

(4) The names of individuals provid-
ing reference information about an
offeror’s past performance.

(f) The contracting officer shall in-
clude an official summary of the de-
briefing in the contract file.

(g) If, within one year of contract
award, a protest causes the agency to
issue either a new solicitation or a new
request for best and final offers on the
protested contract award, the agency
shall make available to all prospective
offerors—

(1) Information provided in any
debriefings conducted on the original
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award about the successful offeror’s
proposal; and

(2) Other nonproprietary information
that would have been provided to the
original offerors.

[60 FR 42656, Aug. 16, 1995]

15.1005 Protests against award.

Protests against award in negotiated
acquisitions shall be treated substan-
tially the same as in sealed bidding
(see subpart 33.1).

[48 FR 42187, Sept. 19, 1983. Redesignated and
amended at 50 FR 1741, Jan. 11, 1985; 50 FR
52429, Dec. 23, 1985; 51 FR 2650, Jan. 17, 1986.
Redesignated at 60 FR 42655, Aug. 16, 1995]

15.1006 Discovery of mistakes.

For treatment of mistakes in an
offeror’s proposal that are discovered
before award, see 15.607. Mistakes in a
contractor’s proposal that are disclosed
after award shall be processed in ac-
cordance with 14.407-4.

[48 FR 42187, Sept. 19, 1983. Redesignated at
50 FR 1741, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 34739, July 3, 1995. Redesignated
at 60 FR 42655, Aug. 16, 1995]

PART 16—TYPES OF CONTRACTS

Sec.
16.000 Scope of part.

Subpart 16.1—Selecting Contract Types

16.101
16.102
16.103
16.104
16.105

General.

Policies.

Negotiating contract type.

Factors in selecting contract types.
Solicitation provision.

Subpart 16.2—Fixed-Price Contracts

16.201 General.

16.202 Firm-fixed-price contracts.

16.202-1 Description.

16.202-2 Application.

16.203 Fixed-price contracts with economic
price adjustment.

16.203-1 Description.

16.203-2 Application.

16.203-3 Limitations.

16.203-4 Contract clauses.

16.204 Fixed-price incentive contracts.

16.205 Fixed-price contracts with prospec-
tive price redetermination.

16.205-1 Description.

16.205-2 Application.

16.205-3 Limitations.

16.205-4 Contract clause.

48 CFR Ch. 1 (10-1-96 Edition)
16.206 Fixed-ceiling-price contracts with
retroactive price redetermination.
16.206-1 Description.
16.206-2 Application.
16.206-3 Limitations.
16.206-4 Contract clause.
16.207 Firm-fixed-price, level-of-effort term
contracts.
16.207-1 Description.
16.207-2 Application.
16.207-3 Limitations.

Subpart 16.3—Cost-Reimbursement
Contracts

16.301 General.

16.301-1 Description.

16.301-2 Application.

16.301-3 Limitations.

16.302 Cost contracts.

16.303 Cost-sharing contracts.

16.304 Cost-plus-incentive-fee contracts.
16.305 Cost-plus-award-fee contracts.
16.306 Cost-plus-fixed-fee contracts.
16.307 Contract clauses.

Subpart 16.4—Incentive Contracts

16.401 General.

16.402 Application of predetermined,
mula-type incentives.

16.402-1 Cost incentives.

16.402-2 Technical performance incentives.

16.402-3 Delivery incentives.

16.402-4 Structuring multiple-incentive con-
tracts.

16.403 Fixed-price incentive contracts.

16.403-1 Fixed-price incentive (firm target)
contracts.

16.403-2 Fixed-price
targets) contracts.

16.404 Cost-reimbursement
tracts.

16.404-1 Cost-plus-incentive-fee contracts.

16.404-2 Cost-plus-award-fee contracts.

16.405 Contract clauses.

for-

incentive (successive

incentive con-

Subpart 16.5—Indefinite-Delivery Contracts

16.500 Scope of subpart.

16.501-1 Definitions.

16.501-2 General.

16.502 Definite-quantity contracts.

16.503 Requirements contracts.

16.504 Indefinite-quantity contracts.

16.505 Ordering.

16.506 Solicitation provisions and contract
clauses.

Subpart 16.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

16.601 Time-and-materials contracts.
16.602 Labor-hour contracts.

16.603 Letter contracts.

16.603-1 Description.

16.603-2 Application.

16.603-3 Limitations.
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