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(iii) The sequential number at the
end of the number of a provision or
clause that supplements the FAR, like
its counterpart at the end of any FAR
provision or clause number, indicates
the subsection location of the provision
or clause in subpart 52.2 of the agency
acquisition regulation that contains its
full text. If, for example, an agency ac-
quisition regulation contains only one
provision followed by only one clause
supplementing the FAR in its section
52.236 (Construction and Architect-En-
gineer Contracts), then the sequential
numbers would be ‘70 for the provi-
sion and ‘71’ for the clause.

(c) Prescriptions. Each provision or
clause in subpart 52.2 is prescribed at
that place in the FAR text where the
subject matter of the provision or
clause receives its primary treatment.
The prescription includes all condi-
tions, requirements, and instructions
for using the provision or clause and
its alternates, if any. The provision or
clause may be referred to in other FAR
locations.

(d) Prefaces. Within subpart 52.2, each
provision or clause is prefaced with (1)
a cross-reference to the location in the
FAR subject text that prescribes its
use, and (2) directions for inserting it
in solicitations and/or contracts.

(e) Matrix. (1) The matrix in subpart
52.3 contains a column for each prin-
cipal type and/or purpose of contract
(e.g., fixed-price supply, cost reim-
bursement research and development).
The matrix lists the—

(i) Required solicitation provisions;

(ii) Required-when-applicable solici-
tation provisions;

(iii) Optional solicitation provisions;

(iv) Required contract clauses;

(v) Required-when-applicable
tract clauses; and

(vi) Optional contract clauses.

(2) For each provision or clause list-
ed, the matrix provides information
on—

(i) Whether incorporation by ref-
erence is or is not authorized;

(ii) The section of the Uniform Con-
tract Format (UCF) in which it is to be
located, if it is used in an acquisition
that is subject to the UCF;

(iii) Its number;

(iv) The citation of the FAR text
that prescribes its use; and

con-
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(v) Its title.

(3) Since the matrix does not provide
sufficient information to determine the
applicability of a provision or clause in
the “‘required-when-applicable”” and
“‘optional’’ categories, contracting offi-
cers shall refer to the FAR text (cited
in the matrix) that prescribes its use.

(4) The FAR matrix may be repro-
duced at agency levels, and at subordi-
nate levels, for the purpose of
supplementing it with agency-devel-
oped provisions and clauses. The re-
sulting consolidated matrices may be
included in agency acquisition regula-
tions.

(f) Dates. Since they are subject to re-
vision from time to time, all provi-
sions, clauses, and alternates are
dated; e.g., (DEC 1983). To avoid ques-
tions concerning which version of any
provision, clause, or alternate is opera-
tive in any given solicitation or con-
tract, its date shall be included wheth-
er it is incorporated by reference or in
full text.

[48 FR 42478, Sept. 19, 1983; 48 FR 43273, Sept.
22, 1983, as amended at 55 FR 3887, Feb. 5,
1990]

52.102 Incorporating provisions and
clauses.
52.102-1 Incorporation by reference.

(a) Except as specified in 52.102-2,
provisions and clauses may be incor-
porated by reference in solicitations
and/or contracts if they are prescribed
in—

(1) The FAR and are authorized to be
incorporated by reference (see subpart
52.3); or

(2) An agency acquisition regulation
published by—

(i) The Secretary of Defense for use
throughout the Department of Defense
(DOD); or

(i) The head of an agency outside the
DOD for agency-wide use.

(b) The provisions and clauses re-
ferred to in 52.102-1(a) should be incor-
porated by reference to the maximum
practical extent, rather than being in-
corporated in full text, even if they (1)
are used with one or more alternates or
on an optional basis, (2) are prescribed
on a ‘‘substantially as follows” or
“‘substantially the same as’’ basis; pro-
vided, that they are used verbatim, or



Federal Acquisition Regulation

(3) require modification or the inser-
tion by the Government of fill-in mate-
rial (see 52.104). However, the contract-
ing officer, upon request, shall provide
the full text of any provision or clause
incorporated by reference.

(c) Provisions or clauses may not be
incorporated by reference by being list-
ed in the (1) provision at 52.252-3, Alter-
ations in Solicitations, or (2) clause at
52.252-4, Alterations in Contract.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989; 55 FR 3887, Feb. 5,
1990]

52.102-2 Incorporation in full text.

(a) A provision or clause shall be in-
corporated in solicitations and/or con-
tracts in full text if it—

(1) Requires completion by the
offeror or prospective contractor;

(2) Is a FAR provision or clause that
will be used with an authorized devi-
ation (see subpart 1.4);

(3) Is a FAR provision or clause that
is not authorized to be incorporated by
reference (see subpart 52.3);

(4) Is prescribed for use in an agency
acquisition regulation published at lev-
els below those specified in 52.102-
1(@)(2);

(5) Is a special provision or clause of
the type described in 52.101(b)(2)(i)(C);

(6) Will be used in a specific acquisi-
tion or class of acquisitions covered by
a written determination of the chief of
the contracting office to restrict the
use of incorporation by reference for
valid reasons; or

(7) Is prescribed on a ‘“‘substantially
as follows” or ‘“‘substantially the same
as’’ basis in the FAR or an agency ac-
quisition regulation specified in 52.102-
1(a)(2), but will not be used verbatim.

(b) Provisions and clauses of the type
described in 52.101(b)(2)(i)(C), if devel-
oped by an organizational element
below that of the agency headquarters
level, shall be subject to agency over-
sight through the agency procedure re-
quired by 1.202.

(c) Provisions completed as annual
representations and certifications are
not required to be incorporated in so-
licitations in full text.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989; 55 FR 3887, Feb. 5,
1990]
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52.103 Identification of provisions and
clauses.

(a) Whenever any FAR provision or
clause is used without deviation in a
solicitation or contract, whether it is
incorporated by reference or in full
text, it shall be identified by number,
title, and date. This identification
shall also be used if the FAR provision
or clause is used with an authorized de-
viation, except that the contracting of-
ficer shall then insert “(DEVIATION)”
after the date. Solicited firms and con-
tractors will be advised of the meaning
of this insertion through the use of the
(1) provision at 52.252-5, Authorized De-
viations in Provisions, or (2) clause at
52.252-6, Authorized Deviations in
Clauses. The above mentioned provi-
sion and clause are prescribed in
52.107(e) and (f).

(b) Any provision or clause that sup-
plements the FAR whether it is incor-
porated by reference or in full text
shall be clearly identified by number,
title, date, and name of the regulation.
When a supplemental provision or
clause is used with an authorized devi-
ation, insert ““(DEVIATION)” after the
name of the regulation.

(c) A provision or clause of the type
described in 52.101(b)(2)(i)(C) shall be
identified by the title, date, and the
name of the agency or suborganization
within the agency that developed it.

(d) Except for provisions or clauses
covered by 52.103(c), the following hy-
pothetical examples illustrate how a
provision or clause that supplements
the FAR shall be identified when it is
incorporated in solicitations and/or
contracts by reference or in full text:

(1) If part 14 (Sealed Bidding) of the X
Agency Acquisition Regulation, pub-
lished in the FEDERAL REGISTER and
codified as Chapter 99 in 48 CFR, pre-
scribes the use of a provision entitled
“Bid Envelopes,” dated October 1983,
and that provision is sequentially the
first provision or clause appearing in
Section 52.214 of the X Agency Acquisi-
tion Regulation, then the identifica-

tion of that provision shall be
‘9952.214-70—Bid Envelopes (OCT
1983).”

(2) Assume that Y, a major organiza-
tional element of the X Agency, is au-
thorized to issue the Y Acquisition
Regulation, which is not published in
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the FEDERAL REGISTER and codified in
48 CFR. If part 36 (Construction and Ar-
chitect-Engineer Contracts) of the Y
Acquisition Regulation prescribes the
use of a clause entitled ‘‘Refrigerated
Display Cases,”” dated March 1983, per-
taining to a specialized type of con-
struction work, and that clause is se-
quentially the second provision or
clause appearing in Section 52.236 of
the Y Acquisition Regulation, then the
identification of that clause shall be
‘52.236-71—Refrigerated Display Cases
(MAR 1983)—Y Acquisition Regula-
tion.”

[48 FR 42478, Sept. 19, 1983, as amended at 52
FR 9039, Mar. 20, 1987]

52.104 Procedures for modifying and
completing provisions and clauses.

(a) Provisions and clauses shall not
be modified unless the FAR authorizes
their modification. Any such author-
izations are contained in the provision
or clause preface in subpart 52.2; for ex-
ample

(1) ““In the following clause, the stat-
ed 60-day period may be varied from 30
to 90 days’’; or

(2) ““*Task Order’ or other appropriate
designation may be substituted for
‘Schedule’ wherever that word appears
in the clause.”

(b) When modifying provisions or
clauses incorporated by reference, in-
sert the changed wording directly
below the title of the provision or
clause identifying to the lowest level
necessary (e.g., paragraph, sentence,
word), to clearly indicate what is being
modified.

(¢) When modifying provisions or
clauses incorporated in full text, mod-
ify the language directly by substitut-
ing the changed wording as permitted.

(d) When completing blanks in provi-
sions or clauses incorporated by ref-
erence, insert the fill-in information
directly below the title of the provision
or clause identifying to the Ilowest
level necessary to clearly indicate the
blanks being filled in.

(e) When completing blanks in provi-
sions or clauses incorporated in full
text, insert the fill-in information in
the blanks of the provision or clause.
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52.105 Procedures
nates.

for using alter-

(a) A major variation in a provision
or clause is accommodated by use of an
alternate. All alternates to a given pro-
vision or clause are prescribed at the
point in the FAR subject text where
the provision or clause is itself pre-
scribed. The alternates to each provi-
sion or clause are titled “Alternate 1,”
“Alternate Il1,”” ““Alternate I11,”” and so
on. In subpart 52.2, the instructions for
using these alternates appear after the
basic provision or clause. A statement
of the manner of and conditions for its
use is given for each alternate. This
statement shall be read in conjunction
with the preface to the provision or
clause.

(b) When an alternate is used, its
date shall be cited along with the date
of the basic provision or clause; e.g.,
52.209-3 FIRST ARTICLE AP-
PROVAL—CONTRACTOR TESTING
(OCT 1983)—ALTERNATE | (DEC 1983).

(c) Under certain circumstances, a
provision or clause may be used with
two or more alternates. In these cir-
cumstances, each of the applicable al-
ternates shall be cited, whether incor-
porated by reference or in full text;
e.g., 52.209-3 FIRST ARTICLE AP-
PROVAL—CONTRACTOR TESTING
(OCT 1983)—ALTERNATE | (DEC 1983)
AND ALTERNATE Il (FEB 1984). How-
ever, under no circumstances may an
alternate to a specific provision or
clause be applied to any other provi-
sion or clause.

52.106 Derivations of FAR provisions
and clauses.

(@) Nearly all FAR provisions and
clauses have been derived from Defense
Acquisition Regulation (DAR) and/or
Federal Procurement Regulations
(FPR) provisions and clauses. In order
to enable the user of this regulation to
understand the derivation, a notation
has been added at the bottom of each
FAR provision or clause underneath
the words ““(End of provision)” or
“(End of clause).” The notation shows
the nature of the derivation by one of
the following codes:

“NM”’ means new material not in the
DAR or FPR.
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“R” means the FAR coverage is re-
written from the DAR, FPR, or other
material from which it is derived.

“AV” means the FAR coverage re-
peats a provision or clause in the DAR,
FPR, or other source almost verbatim. In
the text of the provision or clause, ti-
tles of organizations, officials, or docu-
ments are changed or personal pro-
nouns deleted. The language is sub-
stantially the same, with no sub-
stantive differences from that of the
DAR, FPR, or other provision or clause
from which it is derived.

“V’” means the FAR coverage repeats
a DAR, FPR, or other provision or
clause verbatim.

(b) In addition, when the derivation
is from the DAR or FPR, the citation
(and date when appropriate) of the
DAR or FPR provision or clause from
which the FAR material is derived has
been included. The acronyms DAR and
FPR have not been used when citing
these former provisions or clauses,
since their citations are distinctive:
DAR citations generally begin “‘7-"” and
are dated, while the FPR citations all
begin ““1-"” and are undated.

(c) When a provision or clause is re-
vised or the FAR reissued, the deriva-
tion notations will be deleted.

52.107 Provisions and clauses
scribed in subpart 52.1.

(a) The contracting officer shall in-
sert the provision at 52.252-1, Solicita-
tion Provisions Incorporated by Ref-
erence, in solicitations in order to in-
corporate provisions by reference.

(b) The contracting officer shall in-
sert the clause at 52.252-2, Clauses In-
corporated by Reference, in solicita-
tions and contracts in order to incor-
porate clauses by reference.

(c) The contracting officer shall in-
sert the provision at 52.252-3, Alter-
ations in Solicitation, in solicitations
in order to revise or supplement, as
necessary, other parts of the solicita-
tion that apply to the solicitation
phase only, except for any provision
authorized for use with a deviation.

(d) The contracting officer shall in-
sert the clause at 52.252-4, Alterations
in Contract, in solicitations and con-
tracts in order to revise or supplement,
as necessary, other parts of the con-
tract, or parts of the solicitations that

pre-
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apply to the contract phase, except for
any clause authorized for use with a
deviation.

(e) The contracting officer shall in-
sert the provision at 52.252-5, Author-
ized Deviations in Provisions, in solici-
tations that include any FAR or sup-
plemental provision with an authorized
deviation. Whenever any FAR or sup-
plemental provision is used with an au-
thorized deviation, the contracting of-
ficer shall identify it by the same num-
ber, title, and date assigned to the pro-
vision when it is used without devi-
ation, include regulation name for any
supplemental provision, except that
the contracting officer shall insert
‘“(DEVIATION)” after the date of the
provision.

(f) The contracting officer shall in-
sert the clause at 52.252-6, Authorized
Deviations in Clauses, in solicitations
and contracts that include any FAR or
supplemental clause with an author-
ized deviation. Whenever any FAR or
supplemental clause is used with an au-
thorized deviation, the contracting of-
ficer shall identify it by the same num-
ber, title, and date assigned to the
clause when it is used without devi-
ation, include regulation name for any
supplemental clause, except that the
contracting officer shall insert “(DEVI-
ATION)” after the date of the clause.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989]

Subpart 52.2—Text of Provisions
and Clauses

52.200 Scope of subpart.

This subpart sets forth the texts of
all FAR provisions and clauses (see
52.101(b)(1)), and for each provision and
clause, gives (a) a cross-reference to
the location in the FAR that prescribes
its use, and (b) directions for including
it in solicitations and/or contracts.

52.201 [Reserved]

52.202-1 Definitions.
As prescribed in subpart 2.2, insert
the following clause:
DEFINITIONS (OCT 1995)

(a) Head of the agency (also called agency
head) or Secretary means the Secretary (or
Attorney General, Administrator, Governor,
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Chairperson, or other chief official, as appro-
priate) of the agency, including any deputy
or assistant chief official of the agency, and
the term authorized representative means any
person, persons, or board (other than the
Contracting Officer) authorized to act for the
head of the agency or Secretary.

(b) Commercial component means any com-
ponent that is a commercial item.

(c) Commercial item means—

(1) Any item, other than real property,
that is of a type customarily used for non-
governmental purposes and that—

(i) Has been sold, leased, or licensed to the
general public; or

(ii) Has been offered for sale, lease, or li-
cense to the general public;

(2) Any item that evolved from an item de-
scribed in paragraph (c)(1) of this clause
through advances in technology or perform-
ance and that is not yet available in the
commercial marketplace, but will be avail-
able in the commercial marketplace in time
to satisfy the delivery requirements under a
Government solicitation;

(3) Any item that would satisfy a criterion
expressed in paragraphs (c)(1) or (c)(2) of this
clause, but for—

(i) Modifications of a type customarily
available in the commercial marketplace; or

(ii) Minor modifications of a type not cus-
tomarily available in the commercial mar-
ketplace made to meet Federal Government
requirements. ‘“Minor” modifications means
modifications that do not significantly alter
the nongovernmental function or essential
physical characteristics of an item or com-
ponent, or change the purpose of a process.
Factors to be considered in determining
whether a modification is minor include the
value and size of the modification and the
comparative value and size of the final prod-
uct. Dollar values and percentages may be
used as guideposts, but are not conclusive
evidence that a modification is minor;

(4) Any combination of items meeting the
requirements of paragraphs (c)(1), (2), (3), or
(5) of this clause that are of a type customar-
ily combined and sold in combination to the
general public;

(5) Installation services, maintenance serv-
ices, repair services, training services, and
other services if such services are procured
for support of an item referred to in para-
graphs (c)(1), (2), (3), or (4) of this clause, and
if the source of such services—

(i) Offers such services to the general pub-
lic and the Federal Government contempora-
neously and under similar terms and condi-
tions; and

(ii) Offers to use the same work force for
providing the Federal Government with such
services as the source uses for providing such
services to the general public;

(6) Services of a type offered and sold com-
petitively in substantial quantities in the
commercial marketplace based on estab-
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lished catalog or market prices for specific
tasks performed under standard commercial
terms and conditions. This does not include
services that are sold based on hourly rates
without an established catalog or market
price for a specific service performed;

(7) Any item, combination of items, or
service referred to in subparagraphs (c)(1)
through (c)(6), notwithstanding the fact that
the item, combination of items, or service is
transferred between or among separate divi-
sions, subsidiaries, or affiliates of a Contrac-
tor; or

(8) A nondevelopmental item, if the procur-
ing agency determines the item was devel-
oped exclusively at private expense and sold
in substantial quantities, on a competitive
basis, to multiple State and local Govern-
ments.

(d) Component means any item supplied to
the Federal Government as part of an end
item or of another component.

(e) Nondevelopmental item means—

(1) Any previously developed item of sup-
ply used exclusively for governmental pur-
poses by a Federal agency, a State or local
government, or a foreign government with
which the United States has a mutual de-
fense cooperation agreement;

(2) Any item described in paragraph (e)(1)
of this definition that requires only minor
modification or modifications of a type cus-
tomarily available in the commercial mar-
ketplace in order to meet the requirements
of the procuring department or agency; or

(3) Any item of supply being produced that
does not meet the requirements of paragraph
(e)(1) or (e)(2) solely because the item is not
yet in use.

(f) Contracting Officer means a person with
the authority to enter into, administer, and/
or terminate contracts and make related de-
terminations and findings. The term includes
certain authorized representatives of the
Contracting Officer acting within the limits
of their authority as delegated by the Con-
tracting Officer.

(g) Except as otherwise provided in this
contract, the term subcontracts includes, but
is not limited to, purchase orders and
changes and modifications to purchase or-
ders under this contract.

(End of clause)

Alternate | (APR 1984). If the contract
is for personal services; construction;
architect-engineer services; or disman-
tling, demolition, or removal of im-
provements, delete paragraph (c) of the
basic clause.

[48 FR 42478, Sept. 19, 1983, as amended at 56
FR 41730, 41744, Aug. 22, 1991; 56 FR 67137,
Dec. 27, 1991; 60 FR 48250, Sept. 18, 1995]
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52.203-1 [Reserved]

52.203-2 Certificate of
Price Determination.

As prescribed in 3.103-1, insert the
following provision. If the solicitation
is a Request for Quotations, the terms
Quotation and Quoter may be sub-
stituted for Offer and Offeror.

Independent

CERTIFICATE OF INDEPENDENT PRICE
DETERMINATION (APR 1985)

(a) The offeror certifies that—

(1) The prices in this offer have been ar-
rived at independently, without, for the pur-
pose of restricting competition, any con-
sultation, communication, or agreement
with any other offeror or competitor relating
to (i) those prices, (ii) the intention to sub-
mit an offer, or (iii) the methods or factors
used to calculate the prices offered;

(2) The prices in this offer have not been
and will not be knowingly disclosed by the
offeror, directly or indirectly, to any other
offeror or competitor before bid opening (in
the case of a sealed bid solicitation) or con-
tract award (in the case of a negotiated so-
licitation) unless otherwise required by law;
and

(3) No attempt has been made or will be
made by the offeror to induce any other con-
cern to submit or not to submit an offer for
the purpose of restricting competition.

(b) Each signature on the offer is consid-
ered to be a certification by the signatory
that the signatory—

(1) Is the person in the offeror’s organiza-
tion responsible for determining the prices
being offered in this bid or proposal, and that
the signatory has not participated and will
not participate in any action contrary to
subparagraphs (a)(1) through (a)(3) above; or

(2)(i) Has been authorized, in writing, to
act as agent for the following principals in
certifying that those principals have not par-
ticipated, and will not participate in any ac-
tion contrary to subparagraphs (a)(1)
through (a)(3) above

[insert full name of person(s) in the offeror’s or-
ganization responsible for determining the prices
offered in this bid or proposal, and the title of
his or her position in the offeror’s organization];

(ii) As an authorized agent, does certify
that the principals named in subdivision
(b)(2)(i) above have not participated, and will
not participate, in any action contrary to
subparagraphs (a)(1) through (a)(3) above;
and

(iif) As an agent, has not personally par-
ticipated, and will not participate, in any ac-
tion contrary to subparagraphs (a)(1)
through (a)(3) above.

(c) If the offeror deletes or modifies sub-
paragraph (a)(2) above, the offeror must fur-
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nish with its offer a signed statement setting
forth in detail the circumstances of the dis-
closure.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

52.203-3 Gratuities.

As prescribed in 3.202, insert the fol-
lowing clause:

GRATUITIES (APR 1984)

(a) The right of the Contractor to proceed
may be terminated by written notice if, after
notice and hearing, the agency head or a des-
ignee determines that the Contractor, its
agent, or another representative—

(1) Offered or gave a gratuity (e.g., an en-
tertainment or gift) to an officer, official, or
employee of the Government; and

(2) Intended, by the gratuity, to obtain a
contract or favorable treatment under a con-
tract.

(b) The facts supporting this determination
may be reviewed by any court having lawful
jurisdiction.

(c) If this contract is terminated under
paragraph (a) above, the Government is enti-
tled—

(1) To pursue the same remedies as in a
breach of the contract; and

(2) In addition to any other damages pro-
vided by law, to exemplary damages of not
less than 3 nor more than 10 times the cost
incurred by the Contractor in giving gratu-
ities to the person concerned, as determined
by the agency head or a designee. (This sub-
paragraph (c)(2) is applicable only if this
contract uses money appropriated to the De-
partment of Defense.)

(d) The rights and remedies of the Govern-
ment provided in this clause shall not be ex-
clusive and are in addition to any other
rights and remedies provided by law or under
this contract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 39200, July 26, 1996]

52.203-4 [Reserved]
52.203-5 Covenant Against Contingent
Fees.

As prescribed in 3.404, insert the fol-
lowing clause:

COVENANT AGAINST CONTINGENT FEES (APR
1984)

(a) The Contractor warrants that no person
or agency has been employed or retained to
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solicit or obtain this contract upon an agree-
ment or understanding for a contingent fee,
except a bona fide employee or agency. For
breach or violation of this warranty, the
Government shall have the right to annul
this contract without liability or, in its dis-
cretion, to deduct from the contract price or
consideration, or otherwise recover, the full
amount of the contingent fee.

(b) Bona fide agency, as used in this clause,
means an established commercial or selling
agency, maintained by a contractor for the
purpose of securing business, that neither ex-
erts nor proposes to exert improper influence
to solicit or obtain Government contracts
nor holds itself out as being able to obtain
any Government contract or contracts
through improper influence.

Bona fide employee, as used in this clause,
means a person, employed by a contractor
and subject to the contractor’s supervision
and control as to time, place, and manner of
performance, who neither exerts nor pro-
poses to exert improper influence to solicit
or obtain Government contracts nor holds
out as being able to obtain any Government
contract or contracts through improper in-
fluence.

Contingent fee, as used in this clause,
means any commission, percentage, broker-
age, or other fee that is contingent upon the
success that a person or concern has in se-
curing a Government contract.

Improper influence, as used in this clause,
means any influence that induces or tends to
induce a Government employee or officer to
give consideration or to act regarding a Gov-
ernment contract on any basis other than
the merits of the matter.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 56
FR 41730, Aug. 22, 1991; 61 FR 39189, July 26,
1996]

52.203-6 Restrictions on Subcontrac-
tor Sales to the Government.

As prescribed in 3.503-2, insert the
following clause:

RESTRICTIONS ON SUBCONTRACTOR SALES TO
THE GOVERNMENT (JUL 1995)

(a) Except as provided in (b) below, the
Contractor shall not enter into any agree-
ment with an actual or prospective sub-
contractor, nor otherwise act in any manner,
which has or may have the effect of restrict-
ing sales by such subcontractors directly to
the Government of any item or process (in-
cluding computer software) made or fur-
nished by the subcontractor under this con-
tract or under any follow-on production con-
tract.

(b) The prohibition in (a) above does not
preclude the Contractor from asserting
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rights that are otherwise authorized by law
or regulation.

(c) The Contractor agrees to incorporate
the substance of this clause, including this
paragraph (c), in all subcontracts under this
contract which exceed $100,000.

(End of clause)

Alternate 1 (OCT 1995). As prescribed
in 3.503-2, substitute the following
paragraph in place of paragraph (b) of
the basic clause:

(b) The prohibition in paragraph (a) of this
clause does not preclude the Contractor from
asserting rights that are otherwise author-
ized by law or regulation. For acquisitions of
commercial items, the prohibition in para-
graph (a) applies only to the extent that any
agreement restricting sales by subcontrac-
tors results in the Federal Government being
treated differently from any other prospec-
tive purchaser for the sale of the commercial
item(s).

[50 FR 35479, Aug. 30, 1985, as amended at 60
FR 34761, July 3, 1995; 60 FR 48251, Sept. 18,
1995; 61 FR 39198, July 26, 1996]

52.203-7 Anti-Kickback Procedures.

As prescribed in 3.502-3,
following clause:

insert the

ANTI-KICKBACK PROCEDURES (JUL 1995)

(a) Definitions.

Kickback, as used in this clause, means any
money, fee, commission, credit, gift, gratu-
ity, thing of value, or compensation of any
kind which is provided, directly or indi-
rectly, to any prime Contractor, prime Con-
tractor employee, subcontractor, or sub-
contractor employee for the purpose of im-
properly obtaining or rewarding favorable
treatment in connection with a prime con-
tract or in connection with a subcontract re-
lating to a prime contract.

Person, as used in this clause, means a cor-
poration, partnership, business association
of any kind, trust, joint-stock company, or
individual.

Prime contract, as used in this clause,
means a contract or contractual action en-
tered into by the United States for the pur-
pose of obtaining supplies, materials, equip-
ment, or services of any kind.

Prime Contractor, as used in this clause,
means a person who has entered into a prime
contract with the United States.

Prime Contractor employee, as used in this
clause, means any officer, partner, employee,
or agent of a prime Contractor.

Subcontract, as used in this clause, means a
contract or contractual action entered into
by a prime Contractor or subcontractor for
the purpose of obtaining supplies, materials,
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equipment, or services of any kind under a
prime contract.

Subcontractor, as used in this clause, (1)
means any person, other than the prime Con-
tractor, who offers to furnish or furnishes
any supplies, materials, equipment, or serv-
ices of any kind under a prime contract or a
subcontract entered into in connection with
such prime contract, and (2) includes any
person who offers to furnish or furnishes gen-
eral supplies to the prime Contractor or a
higher tier subcontractor.

Subcontractor employee, as used in this
clause, means any officer, partner, employee,
or agent of a subcontractor.

(b) The Anti-Kickback Act of 1986 (41
U.S.C. 51-58) (the Act), prohibits any person
from—

(1) Providing or attempting to provide or
offering to provide any kickback;

(2) Soliciting, accepting, or attempting to
accept any kickback; or

(3) Including, directly or indirectly, the
amount of any kickback in the contract
price charged by a prime Contractor to the
United States or in the contract price
charged by a subcontractor to a prime Con-
tractor or higher tier subcontractor.

(c)(1) The Contractor shall have in place
and follow reasonable procedures designed to
prevent and detect possible violations de-
scribed in paragraph (b) of this clause in its
own operations and direct business relation-
ships.

(2) When the Contractor has reasonable
grounds to believe that a violation described
in paragraph (b) of this clause may have oc-
curred, the Contractor shall promptly report
in writing the possible violation. Such re-
ports shall be made to the inspector general
of the contracting agency, the head of the
contracting agency if the agency does not
have an inspector general, or the Depart-
ment of Justice.

(3) The Contractor shall cooperate fully
with any Federal agency investigating a pos-
sible violation described in paragraph (b) of
this clause.

(4) The Contracting Officer may (i) offset
the amount of the kickback against any
monies owed by the United States under the
prime contract and/or (ii) direct that the
Prime Contractor withhold, from sums owed
a subcontractor under the prime contract,
the amount of any kickback. The Contract-
ing Officer may order the monies withheld
under subdivision (c)(4)(ii) of this clause be
paid over to the Government unless the Gov-
ernment has already offset those monies
under subdivision (c)(4)(i) of this clause. In
either case, the Prime Contractor shall no-
tify the Contracting Officer when the monies
are withheld.

(5) The Contractor agrees to incorporate
the substance of this clause, including this
subparagraph (c)(5) but excepting subpara-

21

52.203-8

graph (c)(1), in all subcontracts under under
this contract which exceed $100,000.

[52 FR 6122, Feb. 27, 1987, as amended at 53
FR 34228, Sept. 2, 1988; 53 FR 36028, Sept. 16,
1988; 60 FR 34761, July 3, 1995]

52.203-8 Requirement for Certificate
of Procurement Integrity.

As prescribed in 3.104-10(a), insert the
following provision:

REQUIREMENT FOR CERTIFICATE OF
PROCUREMENT INTEGRITY (SEPT 1995)

(a) Definitions. The definitions at FAR
3.104-4 are hereby incorporated in this provi-
sion.

(b) Certifications. As required in paragraph
(c) of this provision, the officer or employee
responsible for this offer shall execute the
following certification. The certification in
paragraph (b)(2) of this provision is not re-
quired for a procurement of commercial
items.

CERTIFICATE OF PROCUREMENT INTEGRITY

(1) I, [Name of certifier], am the officer or
employee responsible for the preparation of
this offer and hereby certify that, to the best
of my knowledge and belief, with the excep-
tion of any information described in this cer-
tificate, 1 have no information concerning a
violation of possible violation of subsection
27(a), (b), (d), or (f) of the Office of Federal
Procurement Policy Act, as amended* (41
U.S.C. 423), (hereinafter referred to as ‘“‘the
Act’’), as implemented in the FAR, occurring
during the conduct of this procurement (so-
licitation number).

(2) As required by subsection 27(e)(1)(B) of
the Act, | further certify that, to the best of
my knowledge and belief, each officer, em-
ployee, agent, representative, and consultant
of [Name of Offeror] who has participated
personally and substantially in the prepara-
tion or submission of this offer has certified
that he or she is familiar with, and will com-
ply with, the requirements of subsection
27(a) of the Act, as implemented in the FAR,
and will report immediately to me any infor-
mation concerning a violation or possible
violation of subsections 27 (a), (b), (d), or (f)
of the Act, as implemented in the FAR, per-
taining to this procurement.

(3) Violations or possible violations: (Con-
tinue on plain bond paper if necessary and
label Certificate of Procurement Integrity

(Continuation Sheet), ENTER NONE IF
NONE EXIST)
(4) | agree that, if awarded a contract

under this solicitation, the certifications re-
quired by subsection 27(e)(1)(B) of the Act
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shall be maintained in accordance with para-
graph (f) of this provision.

[Signature of the officer or employee respon-
sible for the offer and date]
[Typed name of the officer or employee re-
sponsible for the offer]

*Subsections 27 (a), (b), and (d) are effec-
tive on December 1, 1990. Subsection 27(f) is
effective on June 1, 1991.

THIS CERTIFICATION CONCERNS A MAT-
TER WITHIN THE JURISDICTION OF AN
AGENCY OF THE UNITED STATES AND
THE MAKING OF A FALSE, FICTITIOUS,
OR FRAUDULENT CERTIFICATION MAY
RENDER THE MAKER SUBJECT TO PROS-
ECUTION UNDER TITLE 18, UNITED
STATES CODE, SECTION 1001.

(End of certification)

(c)(1) For procurements using sealed bid-
ding procedures, the signed -certifications
shall be submitted by each bidder with the
bid submission except for procurements
using two-step sealed bidding procedures (see
subpart 14.5). For those procurements, the
certifications shall be submitted with sub-
mission of the step two sealed bids. A certifi-
cate is not required for indefinite delivery
contracts (see subpart 16.5) unless the total
estimated value of all orders eventually to
be placed under the contract is expected to
exceed $100,000.

(2) For contracts and contract modifica-
tions which include options, a certificate is
required when the aggregate value of the
contract and contract modification and all
options (see 3.104-4(e)) exceeds $100,000.

(3) Failure of a bidder to submit the signed
certificate with its bid shall render the bid
nonresponsive.

(d) Pursuant to FAR 3.104-9(d), the Offeror
may be requested to execute additional cer-
tifications at the request of the Government.
Failure of an Offeror to submit the addi-
tional certifications shall cause its offer to
be rejected.

(e) A certification containing a disclosure
of a violation or possible violation will not
necessarily result in the withholding of an
award under this solicitation. However, the
Government, after evaluation of the disclo-
sure, may cancel this procurement or take
any other appropriate actions in the inter-
ests of the Government, such as disqualifica-
tion of the Offeror.

() In making the certification in para-
graph (2) of the certificate, the officer or em-
ployee of the competing contractor respon-
sible for the offer may rely upon a one-time
certification from each individual required
to submit a certification to the competing
contractor, supplemented by periodic train-
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ing. These certifications shall be obtained at
the earliest possible date after an individual
required to certify begins employment or as-
sociation with the contractor. If a contrac-
tor decides to rely on a certification exe-
cuted prior to the suspension of section 27
(i.e., prior to December 1, 1989), the Contrac-
tor shall ensure that an individual who has
so certified is notified that section 27 has
been reinstated. These certifications shall be
maintained by the Contractor for 6 years
from the date a certifying employee’s em-
ployment with the company ends or, for an
agent, representative, or consultant, 6 years
from the date such individual ceases to act
on behalf of the Contractor.

(g9) Certifications under paragraphs (b) and
(d) of this provision are material representa-
tions of fact upon which reliance will be
placed in awarding a contract.

(End of provision)

Alternate | (SEP 1990). Procurements
using other than sealed bidding proce-
dures:

(c) For procurements, including contract
modifications, in excess of $100,000 made
using procedures other than sealed bidding,
the signed certifications shall be submitted
by the successful Offeror to the Contracting
Officer within the time period specified by
the Contracting Officer when requesting the
certificates except as provided in subpara-
graphs (c)(1) through (c)(5) of this clause. In
no event shall the certificate be submitted
subsequent to award of a contract or execu-
tion of a contract modification:

(1) For letter contracts, other unpriced
contracts, or unpriced contract modifica-
tions, whether or not the unpriced contract
or modification contains a maximum or not
to exceed price, the signed certifications
shall be submitted prior to the award of the
letter contract, unpriced contract, or un-
priced contract modification, and prior to
the definitization of the letter contract or
the establishment of the price of the un-
priced contract or unpriced contract modi-
fication. The second certification shall apply
only to the period between award of the let-
ter contract and execution of the document
definitizing the letter contract, or award of
the unpriced contract or unpriced contract
modification and execution of the document
establishing the definitive price of such un-
priced contract or unpriced contract modi-
fication.

(2) For basic ordering agreements, prior to
the execution of a priced order; prior to the
execution of an unpriced order, whether or
not the unpriced order contains a maximum
or not to exceed price; and, prior to estab-
lishing the price of an unpriced order. The
second certificate to be submitted for un-
priced orders shall apply only to the period
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between award of the unpriced order and exe-
cution of the document establishing the de-
finitive price for such order.

(3) A certificate is not required for indefi-
nite delivery contracts (see subpart 16.5) un-
less the total estimated value of all orders
eventually to be placed under the contract is
expected to exceed $100,000.

(4) For contracts and contract modifica-
tions which include options, a certificate is
required when the aggregate value of the
contract or contract modification and all op-
tions (see 3.104-4(e)) exceeds $100,000.

(5) For purposes of contracts entered into
under section 8(a) of the SBA, the business
entity with whom the SBA contracts, and
not the SBA, shall be required to comply
with the certification requirements of sub-
section 27(e). The SBA shall obtain the
signed certificate from the business entity
and forward the certificate to the Contract-
ing Officer prior to the award of a contract
to the SBA.

(6) Failure of an Offeror to submit the
signed certificate within the time prescribed
by the Contracting Officer shall cause the
offer to be rejected.

[55 FR 36796, Sept. 6, 1990, as amended at 55
FR 49854, Nov. 30, 1990; 55 FR 52130, Dec. 19,
1990; 56 FR 29137, June 25, 1991; 60 FR 37774,
July 21, 1995]

52.203-9 Requirement for Certificate
of Procurement Integrity—Modi-
fication.

As prescribed in 3.104-10(b), insert the
following clause:

REQUIREMENT FOR CERTIFICATE OF PROCURE-
MENT INTEGRITY—MODIFICATION (SEPT 1995)

(a) Definitions. The definitions set forth in
FAR 3.104-4 are hereby incorporated in this
clause.

(b) The Contractor agrees that it will exe-
cute the certification set forth in paragraph
(c) of this clause when requested by the Con-
tracting Officer in connection with the exe-
cution of any modification of this contract.

(c) Certification. As required in paragraph
(b) of this clause, the officer or employee re-
sponsible for the modification proposal shall
execute the following certification. The cer-
tification in paragraph (c)(2) of this clause is
not required for a modification which pro-
cures commercial items.

CERTIFICATE OF PROCUREMENT INTEGRITY—
MODIFICATION (Nov 1990)

(1) I, [Name of certifier], am the officer or
employee responsible for the preparation of
this modification proposal and hereby cer-
tify that, to the best of my knowledge and
belief, with the exception of any information
described in this certification, | have no in-
formation concerning a violation or possible
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violation of subsection 27(a), (b), (d), or (f) of
the Office of Federal Procurement Policy
Act, as amended * (41 U.S.C. 423), (hereinafter
referred to as the Act), as implemented in the
FAR, occurring during the conduct of this
procurement (contract and modification
number).

(2) As required by subsection 27(e)(1)(B) of
the Act, | further certify that to the best of
my knowledge and belief, each officer, em-
ployee, agent, representative, and consultant
of [Name of Offeror] who has participated
personally and substantially in the prepara-
tion or submission of this proposal has cer-
tified that he or she is familiar with, and
will comply with, the requirements of sub-
section 27(a) of the Act, as implemented in
the FAR, and will report immediately to me
any information concerning a violation or
possible violation of subsections 27(a), (b),
(d), or (f) of the Act, as implemented in the
FAR, pertaining to this procurement.

(3) Violations or possible violations: (Con-
tinue on plain bond paper if necessary and
label Certificate of Procurement Integrity—
Modification (Continuation Sheet), enter
NONE if none exists)

[Signature of the officer or employee respon-
sible for the modification proposal and date]
[Typed name of the officer or employee re-
sponsible for the modification proposal]

*Subsections 27 (a), (b), and (d) are effec-
tive on December 1, 1990. Subsection 27(f) is
effective on June 1, 1991.

THIS CERTIFICATION CONCERNS A MAT-
TER WITHIN THE JURISDICTION OF AN
AGENCY OF THE UNITED STATES AND
THE MAKING OF A FALSE, FICTITIOUS,
OR FRAUDULENT CERTIFICATION MAY
RENDER THE MAKER SUBJECT TO PROS-
ECUTION UNDER TITLE 18, UNITED
STATES CODE, SECTION 1001.

(End of certification)

(d) In making the certification in para-
graph (2) of the certificate, the officer or em-
ployee of the competing Contractor respon-
sible for the offer or bid, may rely upon a
one-time certification from each individual
required to submit a certification to the
competing Contractor, supplemented by
periodic training. These certifications shall
be obtained at the earliest possible date after
an individual required to certify begins em-
ployment or association with the contractor.
If a contractor decides to rely on a certifi-
cation executed prior to the suspension of
section 27 (i.e., prior to December 1, 1989),
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the Contractor shall ensure that an individ-
ual who has so certified is notified that sec-
tion 27 has been reinstated. These certifi-
cations shall be maintained by the Contrac-
tor for a period of 6 years from the date a
certifying employee’s employment with the
company ends or, for an agency, representa-
tive, or consultant, 6 years from the date
such individual ceases to act on behalf of the
contractor.

(e) The certification required by paragraph
(c) of this clause is a material representation
of fact upon which reliance will be placed in
executing this modification.

(End of clause)

[55 FR 36797, Sept. 6, 1990, as amended at 55
FR 49854, Nov. 30, 1990; 56 FR 29137, June 25,
1991; 60 FR 37774, July 21, 1995]

52.203-10 Price or Fee Adjustment for
Illegal or Improper Activity.

As prescribed in 3.104-10(c) insert the
following clause:

PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR
IMPROPER ACTIVITY (SEP 1990)

(a) The Government, at its election, may
reduce the price of a fixed-price type con-
tract or contract modification and the total
cost and fee under a cost-type contract or
contract modification by the amount of prof-
it or fee determined as set forth in paragraph
(b) of this clause if the head of the contract-
ing activity or his or her designee deter-
mines that there was a violation of sub-
section 27(a) of the Office of Federal Procure-
ment Policy Act, as amended (41 U.S.C. 423),
as implemented in the FAR. In the case of a
contract modification, the fee subject to re-
duction is the fee specified in the particular
contract modification at the time of execu-
tion, except as provided in subparagraph
(b)(5) of this clause.

(b) The price or fee reduction referred to in
paragraph (a) of this clause shall be—

(1) For cost-plus-fixed-fee contracts, the
amount of the fee specified in the contract at
the time of award;

(2) For cost-plus-incentive-fee conrtracts,
the target fee specified in the contract at the
time of award, notwithstanding any mini-
mum fee or “‘fee floor’ specified in the con-
tract.

(3) For cost-plus-award-fee contracts—

(i) The base fee established in the contract
at the time of contract award;

(i) If no base fee is specified in the con-
tract, 30 percent of the amount of each
award fee otherwise payable to the Contrac-
tor for each award fee evaluation period or
at each award fee determination point.

(4) For fixed-price-incentive contracts, the
Government may—
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(i) Reduce the contract target price and
contract target profit both by an amount
equal to the initial target profit specified in
the contract at the time of contract award;
or

(ii) If an immediate adjustment to the con-
tract target price and contract target profit
would have a significant adverse impact on
the incentive price revision relationship
under the contract, or adversely affect the
contract financing provisions, the Contract-
ing Officer may defer such adjustment until
establishment of the total final price of the
contract. The total final price established in
accordance with the incentive price revision
provisions of the contract shall be reduced
by an amount equal to the initial target
profit specified in the contract at the time of
contract award and such reduced price shall
be the total final contract price.

(5) For firm-fixed-price contracts or con-
tract modifications, by 10 percent of the ini-
tial contract price; 10 percent of the contract
modification price; or a profit amount deter-
mined by the Contracting Officer from
records or documents in existence prior to
the date of the contract award or modifica-
tion.

(c) The Government may, at its election,
reduce a prime contractor’s price or fee in
accordance with the procedures of paragraph
(b) of this clause for violations of the Act by
its subcontractors by an amount not to ex-
ceed the amount of profit or fee reflected in
the subcontract at the time the subcontract
was first definitively priced.

(d) In addition to the remedies in para-
graphs (a) and (c) of this clause, the Govern-
ment may terminate this contract for de-
fault. The rights and remedies of the Govern-
ment specified herein are not exclusive, and
are in addition to any other rights and rem-
edies provided by law or under this contract.

(End of clause)

[55 FR 36797, Sept. 6, 1990]

52.203-11 Certification and Disclosure
Regarding Payments to Influence
Certain Federal Transactions.

As prescribed in 3.808, insert the fol-
lowing provision:

CERTIFICATION AND DISCLOSURE REGARDING
PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS (APR 1991)

(a) The definitions and prohibitions con-
tained in the clause, at FAR 52.203-12, Limi-
tation on Payments to Influence Certain
Federal Transactions, included in this solici-
tation, are hereby incorporated by reference
in paragraph (b) of this certification.

(b) The offeror, by signing its offer, hereby
certifies to the best of his or her knowledge
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and belief that on or after December 23,
1989,—

(1) No Federal appropriated funds have
been paid or will be paid to any person for in-
fluencing or attempting to influence an offi-
cer or employee of any agency, a Member of
Congress, an officer or employee of Congress,
or an employee of a Member of Congress on
his or her behalf in connection with the
awarding of any Federal contract, the mak-
ing of any Federal grant, the making of any
Federal loan, the entering into of any coop-
erative agreement, and the extension, con-
tinuation, renewal, amendment or modifica-
tion of any Federal contract, grant, loan, or
cooperative agreement;

(2) If any funds other than Federal appro-
priated funds (including profit or fee re-
ceived under a covered Federal transaction)
have been paid, or will be paid, to any person
for influencing or attempting to influence an
officer or employee of any agency, a Member
of Congress, an officer or employee of Con-
gress, or an employee of a Member of Con-
gress on his or her behalf in connection with
this solicitation, the offeror shall complete
and submit, with its offer, OMB standard
form LLL, Disclosure of Lobbying Activities,
to the Contracting Officer; and

(3) He or she will include the language of
this certification in all subcontract awards
at any tier and require that all recipients of
subcontract awards in excess of $100,000 shall
certify and disclose accordingly.

(c) Submission of this certification and dis-
closure is a prerequisite for making or enter-
ing into this contract imposed by section
1352, title 31, United States Code. Any person
who makes an expenditure prohibited under
this provision or who fails to file or amend
the disclosure form to be filed or amended by
this provision, shall be subject to a civil pen-
alty of not less than $10,000, and not more
than $100,000, for each such failure.

(End of provision)

[55 FR 3193, Jan. 30, 1990, as amended at 56
FR 15155, Apr. 15, 1991]

52.203-12 Limitation on Payments to
Influence Certain Federal Trans-
actions.

As prescribed in 3.808, insert the fol-
lowing clause:

LIMITATION ON PAYMENTS TO INFLUENCE
CERTAIN FEDERAL TRANSACTIONS (JAN 1990)

(a) Definitions.

Agency, as used in this clause, means exec-
utive agency as defined in 2.101.

Covered Federal action, as used in this
clause, means any of the following Federal
actions:

(a) The awarding of any Federal contract.

(b) The making of any Federal grant.
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(c) The making of any Federal loan.

(d) The entering into of any cooperative
agreement.

(e) The extension, continuation, renewal,
amendment, or modification of any Federal
contract, grant, loan, or cooperative agree-
ment.

Indian tribe and tribal organization, as used
in this clause, have the meaning provided in
section 4 of the Indian Self-Determination
and Education Assistance Act (25 U.S.C.
450B) and include Alaskan Natives.

Influencing or attempting to influence, as
used in this clause, means making, with the
intent to influence, any communication to
or appearance before an officer or employee
of any agency, a Member of Congress, an offi-
cer or employee of Congress, or an employee
of a Member of Congress in connection with
any covered Federal action.

Local government, as used in this clause,
means a unit of government in a State and,
if chartered, established, or otherwise recog-
nized by a State for the performance of a
governmental duty, including a local public
authority, a special district, an intrastate
district, a council of governments, a sponsor
group representative organization, and any
other instrumentality of a local government.

Officer or employee of an agency, as used in
this clause, includes the following individ-
uals who are employed by an agency:

(a) An individual who is appointed to a po-
sition in the Government under title 5, Unit-
ed States Code, including a position under a
temporary appointment.

(b) A member of the uniformed services, as
defined in subsection 101(3), title 37, United
States Code.

(c) A special Government employee, as de-
fined in section 202, title 18, United States
Code.

(d) An individual who is a member of a
Federal advisory committee, as defined by
the Federal Advisory Committee Act, title 5,
United States Code, appendix 2.

Person, as used in this clause, means an in-
dividual, corporation, company, association,
authority, firm, partnership, society, State,
and local government, regardless of whether
such entity is operated for profit, or not for
profit. This term excludes an Indian tribe,
tribal organization, or any other Indian or-
ganization with respect to expenditures spe-
cifically permitted by other Federal law.

Reasonable compensation, as used in this
clause, means, with respect to a regularly
employed officer or employee of any person,
compensation that is consistent with the
normal compensation for such officer or em-
ployee for work that is not furnished to, not
funded by, or not furnished in cooperation
with the Federal Government.

Reasonable payment, as used in this clause,
means, with respect to professional and
other technical services, a payment in an
amount that is consistent with the amount
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normally paid for such services in the pri-
vate sector.

Recipient, as used in this clause, includes
the Contractor and all subcontractors. This
term excludes an Indian tribe, tribal organi-
zation, or any other Indian organization
with respect to expenditures specifically per-
mitted by other Federal law.

Regularly employed, as used in this clause,
means, with respect to an officer or em-
ployee of a person requesting or receiving a
Federal contract, an officer or employee who
is employed by such person for at least 130
working days within 1 year immediately pre-
ceding the date of the submission that initi-
ates agency consideration of such person for
receipt of such contract. An officer or em-
ployee who is employed by such person for
less than 130 working days within 1 year im-
mediately preceding the date of the submis-
sion that initiates agency consideration of
such person shall be considered to be regu-
larly employed as soon as he or she is em-
ployed by such person for 130 working days.

State, as used in this clause, means a State
of the United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, a
territory or possession of the United States,
an agency or instrumentality of a State, and
multi-State, regional, or interstate entity
having governmental duties and powers.

(b) Prohibitions. (1) Section 1352 of title 31,
United States Code, among other things, pro-
hibits a recipient of a Federal contract,
grant, loan, or cooperative agreement from
using appropriated funds to pay any person
for influencing or attempting to influence an
officer or employee of any agency, a Member
of Congress, an officer or employee of Con-
gress, or an employee of a Member of Con-
gress in connection with any of the following
covered Federal actions: the awarding of any
Federal contract; the making of any Federal
grant; the making of any Federal loan; the
entering into of any cooperative agreement;
or the modification of any Federal contract,
grant, loan, or cooperative agreement.

(2) The Act also requires Contractors to
furnish a disclosure if any funds other than
Federal appropriated funds (including profit
or fee received under a covered Federal
transaction) have been paid, or will be paid,
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with a
Federal contract, grant, loan, or cooperative
agreement.

(3) The prohibitions of the Act do not apply
under the following conditions:

(i) Agency and legislative liaison by own em-
ployees. (A) The prohibition on the use of ap-
propriated funds, in subparagraph (b)(1) of
this clause, does not apply in the case of a
payment of reasonable compensation made
to an officer or employee of a person request-
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ing or receiving a covered Federal action if
the payment is for agency and legislative li-
aison activities not directly related to a cov-
ered Federal action.

(B) For purposes of subdivision (b)(3)(i)(A)
of this clause, providing any information
specifically requested by an agency or Con-
gress is permitted at any time.

(C) The following agency and legislative li-
aison activities are permitted at any time
where they are not related to a specific solic-
itation for any covered Federal action:

(1) Discussing with an agency the qualities
and characteristics (including individual
demonstrations) of the person’s products or
services, conditions or terms of sale, and
service capabilities.

(2) Technical discussions and other activi-
ties regarding the application or adaptation
of the person’s products or services for an
agency’s use.

(D) The following agency and legislative li-
aison activities are permitted where they are
prior to formal solicitation of any covered
Federal action—

(1) Providing any information not specifi-
cally requested but necessary for an agency
to make an informed decision about initi-
ation of a covered Federal action;

(2) Technical discussions regarding the
preparation of an unsolicited proposal prior
to its official submission; and

(38) Capability presentations by persons
seeking awards from an agency pursuant to
the provisions of the Small Business Act, as
amended by Pub. L. 95-507, and subsequent
amendments.

(E) Only those services expressly author-
ized by subdivison (b)(3)(i)(A) of this clause
are permitted under this clause.

(ii) Professional and technical services. (A)
The prohibition on the use of appropriated
funds, in subparagraph (b)(1) of this clause,
does not apply in the case of—

(1) A payment of reasonable compensation
made to an officer or employee of a person
requesting or receiving a covered Federal ac-
tion or an extension, continuation, renewal,
amendment, or modification of a covered
Federal action, if payment is for professional
or technical services rendered directly in the
preparation, submission, or negotiation of
any bid, proposal, or application for that
Federal action or for meeting requirements
imposed by or pursuant to law as a condition
for receiving that Federal action.

(2) Any reasonable payment to a person,
other than an officer or employee of a person
requesting or receiving a covered Federal ac-
tion or an extension, continuation, renewal,
amendment, or modification of a covered
Federal action if the payment is for profes-
sional or technical services rendered directly
in the preparation, submission, or negotia-
tion of any bid, proposal, or application for
that Federal action or for meeting require-
ments imposed by or pursuant to law as a
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condition for receiving that Federal action.
Persons other than officers or employees of a
person requesting or receiving a covered
Federal action include consultants and trade
associations.

(B) For purposes of subdivision (b)(3)(ii)(A)
of this clause, professional and technical serv-
ices shall be limited to advice and analysis
directly applying any professional or tech-
nical discipline. For example, drafting of a
legal document accompanying a bid or pro-
posal by a lawyer is allowable.

Similarly, technical advice provided by an
engineer on the performance or operational
capability of a piece of equipment rendered
directly in the negotiation of a contract is
allowable. However, communications with
the intent to influence made by a profes-
sional (such as a licensed lawyer) or a tech-
nical person (such as a licensed accountant)
are not allowable under this section unless
they provide advice and analysis directly ap-
plying their professional or technical exper-
tise and unless the advice or analysis is ren-
dered directly and solely in the preparation,
submission or negotiation of a covered Fed-
eral action. Thus, for example, communica-
tions with the intent to influence made by a
lawyer that do not provide legal advice or
analysis directly and solely related to the
legal aspects of his or her clients’s proposal,
but generally advocate one proposal over an-
other are not allowable under this section
because the lawyer is not providing profes-
sional legal services. Similarly, communica-
tions with the intent to influence made by
an engineer providing an engineering analy-
sis prior to the preparation or submission of
a bid or proposal are not allowable under
this section since the engineer is providing
technical services but not directly in the
preparation, submission or negotiation of a
covered Federal action.

(C) Requirements imposed by or pursuant
to law as a condition for receiving a covered
Federal award include those required by law
or regulation and any other requirements in
the actual award documents.

(D) Only those services expressly author-
ized by subdivisions (b)(3)(ii)(A) (1) and (2) of
this clause are permitted under this clause.

(E) The reporting requirements of FAR
3.803(a) shall not apply with respect to pay-
ments of reasonable compensation made to
regularly employed officers or employees of
a person.

(c) Disclosure. (1) The Contractor who re-
quests or receives from an agency a Federal
contract shall file with that agency a disclo-
sure form, OMB standard form LLL, Disclo-
sure of Lobbying Activities, if such person
has made or has agreed to make any pay-
ment using nonappropriated funds (to include
profits from any covered Federal action),
which would be prohibited under subpara-
graph (b)(1) of this clause, if paid for with ap-
propriated funds.
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(2) The Contractor shall file a disclosure
form at the end of each calendar quarter in
which there occurs any event that materi-
ally affects the accuracy of the information
contained in any disclosure form previously
filed by such person under subparagraph
(c)(1) of this clause. An event that materially
affects the accuracy of the information re-
ported includes—

(i) A cumulative increase of $25,000 or more
in the amount paid or expected to be paid for
influencing or attempting to influence a cov-
ered Federal action; or

(ii) A change in the person(s) or individ-
ual(s) influencing or attempting to influence
a covered Federal action; or

(iii) A change in the officer(s), employee(s),
or Member(s) contacted to influence or at-
tempt to influence a covered Federal action.

(3) The Contractor shall require the sub-
mittal of a certification, and if required, a
disclosure form by any person who requests
or received any subcontract exceeding
$100,000 under the Federal contract.

(4) All subcontractor disclosure forms (but
not certifications) shall be forwarded from
tier to tier until received by the prime Con-
tractor. The prime Contractor shall submit
all disclosures to the Contracting Officer at
the end of the calendar quarter in which the
disclosure form is submitted by the sub-
contractor. Each subcontractor certification
shall be retained in the subcontract file of
the awarding Contractor.

(d) Agreement. The Contractor agrees not to
make any payment prohibited by this clause.

(e) Penalties. (1) Any person who makes an
expenditure prohibited under paragraph (a)
of this clause or who fails to file or amend
the disclosure form to be filed or amended by
paragraph (b) of this clause shall be subject
to civil penalties as provided for by 31 U.S.C.
1352. An imposition of a civil penalty does
not prevent the Government from seeking
any other remedy that may be applicable.

(2) Contractors may rely without liability
on the representation made by their sub-
contractors in the certification and disclo-
sure form.

(f) Cost allowability. Nothing in this clause
makes allowable or reasonable any costs
which would otherwise be unallowable or un-
reasonable. Conversely, costs made specifi-
cally unallowable by the requirements in
this clause will not be made allowable under
any other provision.

(End of clause)

[55 FR 3193, Jan. 30, 1990, as amended at 55
FR 38517, Sept. 18, 1990]

52.203-13 Procurement Integrity-Serv-
ice Contracting.

As prescribed in 3.104-10(d), insert the
following clause:
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PROCUREMENT INTEGRITY—SERVICE
CONTRACTING (SEP 1990)

in FAR
in this

(a) Definitions. The definitions
3.104-4 are hereby incorporated
clause.

(b) The Contractor shall establish a pro-
curement ethics training program for its em-
ployees serving as procurement officials. The
program shall, as a minimum—

(1) Provide for the distribution of written
explanations of the provisions of section 27
of the Office of Federal Procurement Policy
Act, as amended (41 U.S.C. 423), as imple-
mented in the FAR to such employees; and

(2) Require each such employee, as a condi-
tion of serving as a procurement officials, to
certify to the Contracting Officer that he or
she is familiar with the provisions of the
Act, as implemented in the FAR, and will
not engage in any conduct prohibited by sub-
section 27 (a), (b), (d), or (f) of the Act, as im-
plemented in the FAR, and will report imme-
diately to the Contracting Officer any infor-
mation concerning a violation or possible
violation of the prohibitions.

(c) Pursuant to FAR 3.104-9(d), a Contrac-
tor employee who is serving as a procure-
ment official may be requested to execute
additional certifications.

(d) If a Contractor employee serving as a
procurement official ceases performance of
these duties during the conduct of such pro-
curement expected to result in a contract or
contract modifications in excess of $100,000,
such employee shall certify to the Contract-
ing Officer that he or she understands the
continuing obligation, during the conduct of
the agency procurement, not to disclose pro-
prietary or source selection information re-
lated to such agency procurement.

(End of clause)

[55 FR 36797, Sept. 6, 1990]

52.204-1 Approval of Contract.

As prescribed in 4.103, insert the fol-
lowing clause:

APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written ap-
proval of [identify title of designated
agency official here] and shall not be binding
until so approved.

(End of clause)

[54 FR 5058, Jan. 31, 1989, as amended at 54
FR 48990, Nov. 28, 1989]
52.204-2 Security Requirements.

As prescribed in 4.404(a), insert the
following clauses:
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SECURITY REQUIREMENTS (AUG 1996)

(a) This clause applies to the extent that
this contract involves access to information
classified Confidential, Secret, or Top Secret.

(b) The Contractor shall comply with (1)
the Security Agreement (DD Form 441), in-
cluding the National Industrial Security Pro-
gram Operating Manual (DOD 5220.22-M), and
(2) any revisions to that manual, notice of
which has been furnished to the Contractor.

(c) If, subsequent to the date of this con-
tract, the security classification or security
requirements under this contract are
changed by the Government and if the
changes cause an increase or decrease in se-
curity costs or otherwise affect any other
term or condition of this contract, the con-
tract shall be subject to an equitable adjust-
ment as if the changes were directed under
the Changes clause of this contract.

(d) The Contractor agrees to insert terms
that conform substantially to the language
of this clause, including this paragraph (d)
but excluding any reference to the Changes
clause of this contract, in all subcontracts
under this contract that involve access to
classified information.

(End of clause)

Alternate | (APR 1984). If a cost con-
tract for research and development
with an educational institution is con-
templated, add the following para-
graphs (e), (f), and (g) to the basic
clause:

(e) If a change in security requirements, as
provided in paragraphs (b) and (c), results (1)
in a change in the security classification of
this contract or any of its elements from an
unclassified status or a lower classification
to a higher classification, or (2) in more re-
strictive area controls than previously re-
quired, the Contractor shall exert every rea-
sonable effort compatible with the Contrac-
tor’s established policies to continue the per-
formance of work under the contract in com-
pliance with the change in security classi-
fication or requirements. If, despite reason-
able efforts, the Contractor determines that
the continuation of work under this contract
is not practicable because of the change in
security classification or requirements, the
Contractor shall notify the Contracting Offi-
cer in writing. Until resolution of the prob-
lem is made by the Contracting Officer, the
Contractor shall continue safeguarding all
classified material as required by this con-
tract.

(F) After receiving the written notification,
the Contracting Officer shall explore the cir-
cumstances surrounding the proposed change
in security classification or requirements,
and shall endeavor to work out a mutually
satisfactory method whereby the Contractor
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can continue performance of the work under
this contract.

(9) If, 15 days after receipt by the Contract-
ing Officer of the notification of the Contrac-
tor’s stated inability to proceed, (1) the ap-
plication to this contract of the change in
security classification or requirements has
not been withdrawn or (2) a mutually satis-
factory method for continuing performance
of work under this contract has not been
agreed upon, the Contractor may request the
Contracting Officer to terminate the con-
tract in whole or in part. The Contracting
Officer shall terminate the contract in whole
or in part, as may be appropriate, and the
termination shall be deemed a termination
under the terms of the Termination for the
Convenience of the Government clause.

Alternate Il (APR 1984). If employee
identification is required for security
or other reasons in a construction con-
tract or architect-engineer contract,
add the following paragraph (e) to the
basic clause:

(e) The Contractor shall be responsible for
furnishing to each employee and for requir-
ing each employee engaged on the work to
display such identification as may be ap-
proved and directed by the Contracting Offi-
cer. All prescribed identification shall imme-
diately be delivered to the Contracting Offi-
cer, for cancellation upon the release of any
employee. When required by the Contracting
Officer, the Contractor shall obtain and sub-
mit fingerprints of all persons employed or
to be employed on the project.

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 31617, June 20, 1996]

52.204-3 Taxpayer ldentification.

As prescribed in 4.904, insert the fol-
lowing provision:

TAXPAYER IDENTIFICATION (MAR 1994)

(a) Definitions.

Common parent, as used in this solicitation
provision, means that corporate entity that
owns or controls an affiliated group of cor-
porations that files its Federal income tax
returns on a consolidated basis, and of which
the offeror is a member.

Corporate status, as used in this solicitation
provision, means a designation as to whether
the offeror is a corporate entity, an unincor-
porated entity (e.g., sole proprietorship or
partnership), or a corporation providing
medical and health care services.

Taxpayer ldentification Number (TIN), as
used in this solicitation provision, means the
number required by the IRS to be used by
the offeror in reporting income tax and other
returns.

(b) All offerors are required to submit the
information required in paragraphs (c)
through (e) of this solicitation provision in
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order to comply with reporting requirements
of 26 U.S.C. 6041, 6041A, and 6050M and imple-
menting regulations issued by the Internal
Revenue Service (IRS). If the resulting con-
tract is subject to reporting requirements
described in FAR 4.903, the failure or refusal
by the offeror to furnish the information
may result in a 31 percent reduction of pay-
ments otherwise due under the contract.

(c) Taxpayer Identification Number (TIN).

( ) TIN: .

( ) TIN has been applied for.

( ) TIN is not required because:

( ) Offeror is a nonresident alien, foreign
corporation, or foreign partnership that does
not have income effectively connected with
the conduct of a trade or business in the U.S.
and does not have an office or place of busi-
ness or a fiscal paying agent in the U.S;

() Offeror is an agency or instrumental-
ity of a foreign government;

( ) Offeror is an agency or instrumental-
ity of a Federal, state or local government;

( ) Other. State basis. .

(d) Corporate Status.

( ) Corporation providing medical and
health care services, or engaged in the bill-
ing and collecting of payments for such serv-
ices;

() Other corporate entity;

() Not a corporate entity;

( ) Sole proprietorship

( ) Partnership

( ) Hospital or extended care facility de-
scribed in 26 CFR 501(c)(3) that is exempt
from taxation under 26 CFR 501(a).

(e) Common Parent.

( ) Offeror is not owned or controlled by a
common parent as defined in paragraph (a) of
this clause.

( ) Name and TIN of common parent:
Name
TIN

(End of provision)

[53 FR 43394, Oct. 26, 1988, as amended at 54
FR 34757, Aug. 21, 1989; 57 FR 44260, Sept. 24,
1992; 59 FR 11371, Mar. 10, 1994; 59 FR 17723,
Apr. 14, 1994]

52.204-4 Printing/Copying Double-
Sided on Recycled Paper.

As prescribed in 4.304, insert the fol-
lowing clause:

PRINTING/COPYING DOUBLE-SIDED ON
RECYCLED PAPER (JUN 1996)

(a) In accordance with Executive Order
12873, dated October 20, 1993, as amended by
Executive Order 12995, dated March 25, 1996,
the Offeror/Contractor is encouraged to sub-
mit paper documents, such as offers, letters,
or reports, that are printed/copied double-
sided on recycled paper that has at least 20
percent postconsumer material.
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(b) The 20 percent standard applies to high-
speed copier paper, offset paper, forms bond,
computer printout paper, carbonless paper,
file folders, white woven envelopes, and
other uncoated printed and writing paper,
such as writing and office paper, book paper,
cotton fiber paper, and cover stock. An alter-
native to meeting the 20 percent
postconsumer material standard is 50 per-
cent recovered material content of certain
industrial by-products.

(End of clause)

[60 FR 28494, May 31, 1995, as amended at 61
FR 31616, June 20, 1996]

52.204-5 Women-Owned Business.

As prescribed in 4.603, insert the fol-
lowing provision:

WOMEN-OWNED BUSINESS (OCT 1995)

(a) Representation. The offeror represents
that it O is, O is not a women-owned busi-
ness concern.

(b) Definition. ‘“Women-owned business con-
cern,” as used in this provision, means a con-
cern which is at least 51 percent owned by
one or more women; or in the case of any
publicly owned business, at least 51 percent
of the stock of which is owned by one or
more women; and whose management and
daily business operations are controlled by
one or more women.

(End of provision)

[60 FR 48264, Sept. 18, 1995]
52.205—52.206 [Reserved]

52.207-1 Notice of Cost Comparison
(Sealed-Bid).

As prescribed in 7.305(a), insert the
following provision:

NOTICE OF COST COMPARISON (SEALED-BID)
(FEB 1993)

(&) This solicitation is part of a Govern-
ment cost comparison to determine whether
accomplishing the specified work under con-
tract or by Government performance is more
economical. If Government performance is
determined to be more economical, this so-
licitation will be canceled and no contract
will be awarded.

(b) The Government’s cost estimate for
performance by the Government will be
based on the work statement in this solicita-
tion and will be submitted by designated
agency personnel to the Contracting Officer
in a sealed envelope not later than the time
set for bid opening. At the public bid open-
ing, the Contracting Officer will open the
bids and the envelope containing the cost es-
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timate for Government performance and an-
nounce the result. This announcement will
be based on an initial comparison of the cost
of Government performance with the cost of
contract performance, as indicated on the
cost comparison form.

(c) The abstract of bids, completed cost
comparison form, and detailed data support-
ing the cost estimate for Government per-
formance will be made available to inter-
ested parties for review for a period of

[insert a number from 15 to 30, de-

pending on the complexity of the matter (see

7.306(a)(1)(iv)] working days, beginning with
the date the documents are available to in-
terested parties. The Government will not
make a final determination either for con-
tract or Government performance during
this period. During this period, directly af-
fected parties may file with the Contracting
Officer written requests, based on specific
objections, for administrative review of the
cost-comparison result under the agency ap-
peals procedure. The appeals procedure shall
be used only to resolve gquestions concerning
the calculation of the cost comparison and
will not apply to decisions regarding selec-
tion of one bidder in preference to another.
Agency determinations under the appeals
procedure shall be final.

(d) After evaluation of bids and resolution
of any requests under the appeals procedure,
the Contracting Officer will either award a
contract or cancel this solicitation. The
completed cost comparison analysis will be
made available to interested parties.

(e) A cost estimate for Government per-
formance is considered a bid for purposes of
this solicitation’s Late Modifications of Bids
or Withdrawal of Bids provision, and a late
modification that displaces an otherwise low
cost estimate for Government performance
shall not be considered.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 55 FR 25530, June 21, 1990; 57 FR 60575,
Dec. 21, 1992]

52.207-2 Notice of Cost Comparison
(Negotiated).

As prescribed in 7.305(b), insert the
following provision:

NOTICE OF COST COMPARISON (NEGOTIATED)
(FEB 1993)

(a) This solicitation is part of a Govern-
ment cost comparison to determine whether
accomplishing the specified work under con-
tract or by Government performance is more
economical. If Government performance is
determined to be more economical, this so-
licitation will be canceled and no contract
will be awarded.
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(b) The Government’s cost estimate for
performance by the Government will be
based on the work statement in this solicita-
tion and will be submitted by designated
agency personnel to the Contracting Officer
in a sealed envelope not later than the time
set for receipt of initial proposals.

(c) After completion of proposal evalua-
tion, negotiation, and selection of the most
advantageous proposal, the Contracting Offi-
cer, in the presence of the preparer of the
cost estimate for Government performance,
will open the sealed cost estimate envelope.
These officials will make a cost comparison
before public announcement. Depending on
whether the cost comparison result favors
performance under contract or Government
performance, the procedure in either sub-
paragraph (1) or (2) following applies:

(1) If the result of the cost comparison fa-
vors performance under contract and admin-
istrative approval is obtained, the Contract-
ing Officer will award a contract and pub-
licly reveal the completed cost comparison
form showing the cost estimate for Govern-
ment performance, its detailed supporting
data, and the Contractor’s name. However,
this award is conditioned on the offer re-
maining the more economical alternative
after (i) completion of a public review period
of [insert a numeral from 15 to 30, de-
pending upon the complexity of the matter (see
7.306(b)(3))] working days beginning with the
date this information is available to inter-
ested parties and (ii) resolution of any re-
quests for review under the agency appeals
procedure (see paragraph (d) below). The
Government assumes no liability for costs
incurred during the periods specified in (i)
and (ii). The Contracting Officer will then ei-
ther notify the Contractor in writing that it
may proceed with performance of the con-
tract or will cancel the contract at no cost
to the Government.

(2) If the result of the cost comparison fa-
vors Government performance, the Contract-
ing Officer will publicly disclose this result,
the completed cost comparison form and its
detailed supporting data, and the price of the
offer most advantageous to the Government.
After (i) completion of a public review period
of [insert a numeral from 15 to 30, de-
pending upon the complexity of the matter (see
7.306(b)(3)] working days beginning with the
date this information is available to inter-
ested parties and (ii) resolution of any re-
quests for review under the agency appeals
procedure (see paragraph (d) below), the Con-
tracting Officer will either cancel this solici-
tation or award a contract, as appropriate.

(d) During the public review period, di-
rectly affected parties may file with the Con-
tracting Officer written requests, based on
specific objections, for administrative review
of the cost comparison result under the
agency appeals procedure. The appeals proce-
dure shall be used only to resolve questions

31

52.207-4

concerning the calculation of the cost com-
parison and will not apply to questions con-
cerning award to one offeror in preference to
another. Agency determinations under the
appeals procedure shall be final.

(e) A cost estimate for Government per-
formance is considered a proposal for pur-
poses of this solicitation’s Late Submissions,
Modifications, and Withdrawal of Proposals
or Quotations provision, and a late modifica-
tion that displaces an otherwise low cost es-
timate for Government performance shall
not be considered.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 25530, June 21, 1990; 57 FR 60575, Dec. 21,
1992]

52.207-3 Right of First Refusal of Em-
ployment.

As prescribed in 7.305(c), insert the
following clause:

RIGHT OF FIRST REFUSAL OF EMPLOYMENT
(Nov 1991)

(a) The Contractor shall give Government
employees who have been or will be ad-
versely affected or separated as a result of
award of this contract the right of first re-
fusal for employment openings under the
contract in positions for which they are
qualified, if that employment is consistent
with post-Government employment conflict
of interest standards.

(b) Within 10 days after contract award,
the Contracting Officer will provide to the
Contractor a list of all Government employ-
ees who have been or will be adversely af-
fected or separated as a result of award of
this contract.

(c) The Contractor shall report to the Con-
tracting Officer the names of individuals
identified on the list who are hired within 90
days after contract performance begins. This
report shall be forwarded within 120 days
after contract performance begins.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 52
FR 9039, Mar. 20, 1987; 56 FR 55372, Oct. 25,
1991]

52.207-4 Economic
tity—Supplies.
As prescribed in 7.203, insert the fol-
lowing provision:

Purchase Quan-

ECONOMIC PURCHASE QUANTITY—SUPPLIES
(AuUG 1987)

(a) Offerors are invited to state an opinion
on whether the quantity(ies) of supplies on
which bids, proposals or quotes are requested
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in this solicitation is (are) economically ad-
vantageous to the Government.

(b) Each offeror who believes that acquisi-
tions in different quantities would be more
advantageous is invited to recommend an
economic purchase quantity. If different
quantities are recommended, a total and a
unit price must be quoted for applicable
items. An economic purchase quantity is
that quantity at which a significant price
break occurs. If there are significant price
breaks at different quantity points, this in-
formation is desired as well.

OFFEROR RECOMMENDATIONS

Price

ltem quotation

Quantity

(c) The information requested in this pro-
vision is being solicited to avoid acquisitions
in disadvantageous quantities and to assist
the Government in developing a data base
for future acquisitions of these items. How-
ever, the Government reserves the right to
amend or cancel the solicitation and re-
solicit with respect to any individual item in
the event quotations received and the Gov-
ernment’s requirements indicate that dif-
ferent quantities should be acquired.

(End of provision)

[50 FR 35479, Aug. 30, 1985, as amended at 52
FR 30078, Aug. 12, 1987]

52.207-5 Option to Purchase Equip-
ment.

As prescribed in 7.404, insert a clause
substantially the same as the follow-
ing:

OPTION TO PURCHASE EQUIPMENT (FEB 1995)

(a) The Government may purchase the
equipment provided on a lease or rental basis
under this contract. The Contracting Officer
may exercise this option only by providing a
unilateral modification to the Contractor.
The effective date of the purchase will be
specified in the unilateral modification and
may be any time during the period of the
contract, including any extensions thereto.

(b) Except for final payment and transfer
of title to the Government, the lease or rent-
al portion of the contract becomes complete
and lease or rental charges shall be discon-
tinued on the day immediately preceding the
effective date of purchase specified in the
unilateral modification required in para-
graph (a) of this clause.
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(c) The purchase conversion cost of the
equipment shall be computed as of the effec-
tive date specified in the unilateral modi-
fication required in paragraph (a) of this
clause, on the basis of the purchase price set
forth in the contract, minus the total pur-
chase option credits accumulated during the
period of lease or rental, calculated by the
formula contained elsewhere in this con-
tract.

(d) The accumulated purchase option cred-
its available to determine the purchase con-
version cost will also include any credits ac-
crued during a period of lease or rental of the
equipment under any previous Government
contract if the equipment has been on con-
tinuous lease or rental. The movement of
equipment from one site to another site shall
be ““‘continuous rental.”

(End of clause)

[59 FR 67026, Dec. 28, 1994]

52.208-1 Required Sources for Jewel
Bearings and Related Items.

As prescribed in 8.203-1(a), insert the
following clause in solicitations and
contracts that may involve items (or
any subassembly, component, or part
of such items) in the Federal supply
classes and groups listed in 8.203-1(b),
except as provided in 8.203-1(a)(1)
through (3):

REQUIRED SOURCES FOR JEWEL BEARINGS AND
RELATED ITEMS (APR 1984)

(a) This clause applies only if supplies fur-
nished under this contract contain jewel
bearings or related items.

(b) Jewel bearing, as used in this clause,
means a piece of synthetic corundum (sap-
phire or ruby) of any shape, except a phono-
graph needle, that has one or more polished
surfaces to provide supporting surfaces or
low-friction contact areas for revolving, os-
cillating, or sliding parts in an instrument,
mechanism, subassembly, or part. A jewel
bearing may be unmounted or may be
mounted into a ring or bushing. Examples
are watch holes—olive, watch holes—
straight, pallet stones, roller jewels (jewel
pins), endstones (caps), vee (cone) jewels, in-
strument rings, cups, and double cups.

Plant, as used in this clause, means the
Government-owned, contractor-operated
William Langer Plant, Rolla, ND 58367
(Phone: 701-477-3193).

Price list, as used in this clause, means the
U.S. Government Jewel Bearing Price List,
published periodically by the General Serv-
ices Adminstration for jewel bearings pro-
duced by the Plant.

Related item, as used in this clause, means
a piece of synthetic corundum (sapphire or
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ruby), other than a jewel bearing, that (1) is
made from material produced by the
Verneuil flame fusion process, (2) has a geo-
metric shape up to a maximum of 1 inch in
any dimension, (3) requires extremely close
tolerances and highly polished surfaces iden-
tical to those involved in manufacturing
jewel bearings, and (4) is either mounted in a
retaining or supporting structure or
unmounted. Examples are window, nozzle,
guide, knife edge, knife edge plate, insulator

domed pin, slotted insulator, sphere, ring
gauge, spacer, disc, valve seat, rod, vee
groove, D-shaped insulator, and notched
plate.

(c) All jewel bearings and related items re-
quired for the supplies to be furnished under
this contract (or an equal quantity of the
same type, size, and tolerances) shall be ac-
quired from the following sources: jewel
bearings from the Plant, unless the Plant de-
clines or rejects the order; and related items
from domestic manufacturers, including the
Plant, if the items can be obtained from
those sources. Sources other than the fore-
going may be used if the foregoing sources
decline or reject the order.

(1) Orders may be placed with the Plant for
individual contracts, for a combination of
contracts, or for stock. If the order is for an
individual contract, the prime contract num-
ber shall be placed on it.

(2) Orders, and any supplements to orders,
for items listed in the price list shall refer to
the most recent price list and its date.

(3) Requests for quotations for items not
listed in the price list should be accompanied
by drawings and forwarded to the Plant as
soon as possible to ensure prompt quotation
or rejection of the order.

(d) At its option, the Plant may decline or
reject all or part of a Contractor’s or sub-
contractor’s order. If the order is declined or
rejected, the Contractor shall notify the con-
tract administration office cognizant of this
contract promptly in writing, enclosing a
copy of the rejection notice. Unless the dec-
lination or rejection has been caused by cur-
rent excessive and overdue Contractor in-
debtedness to the Plant as determined by the
Plant, the Contracting Officer shall evaluate
the impact and make an equitable adjust-
ment in the contract price, in the delivery
schedule, or in both, if one is warranted.
This procedure shall also apply to orders for
related items rejected by any other domestic
manufacturer.

(e) The Contractor agrees to insert this
clause, including this paragraph (e), and the
prime contract number in every subcontract
unless the Contractor has positive knowl-
edge that the subassembly, component, or
part being purchased does not contain jewel
bearings or related items.
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(End of clause)

52.208-2 Jewel Bearings and Related
Items Certificate.

As prescribed in 8.203-1(c), insert the
following provision in solicitations
that contain the clause at 52.208-1, Re-
quired Sources for Jewel Bearings and
Related Items, except those for re-
search and development:

JEWEL BEARINGS AND RELATED ITEMS
CERTIFICATE (APR 1984)

(a) This is to certify that—

(1) Jewel bearings and/or related items, as
defined in the Required Sources for Jewel
Bearings and Related ltems clause, will be
incorporated into one or more items/will not
be incorporated into any item [delete one]
covered by this offer;

(2) Any jewel bearings required (or an
equal quantity of the same type, size, and
tolerances) will be ordered from the William
Langer Plant, Rolla, ND 58367, as provided in
the Required Sources for Jewel Bearings and
Related Items clause; and

(3) Any related items required (or an equal
quantity of the same type, size, and toler-
ances) will be acquired from domestic manu-
facturers, including the Plant, if the items
can be obtained from those sources.

(b) Attached to this certificate are esti-
mates of the quantity, type, and size (includ-
ing tolerances) of the jewel bearings and re-
lated items required, and identification of
the components, subassemblies, or parts that
require jewel bearings or related items.

Date of Execution
Solicitation No.
Name
Title
Firm
Address

(End of provision)
52.208-3 [Reserved]

52.208-4 Vehicle Lease Payments.

As prescribed in 8.1104(a), insert the
following clause in solicitations and
contracts for leasing motor vehicles,
unless the motor vehicles are leased in
foreign countries:

VEHICLE LEASE PAYMENTS (APR 1984)

(a) Upon the submission of proper invoices
or vouchers, the Government shall pay rent
for each vehicle at the rate(s) specified in
this contract.

(b) Rent shall accrue from the beginning of
this contract, or from the date each vehicle
is delivered to the Government, whichever is
later, and shall continue until the expiration
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of the contract term or the termination of
this contract. However, rent shall accrue
only for the period that each vehicle is in the
possession of the Government.

(¢) Rent shall not accrue for any vehicle
that the Contracting Officer determines does
not comply with the Condition of Leased Ve-
hicles clause of this contract or otherwise
does not comply with the requirements of
this contract, until the vehicle is replaced or
the defects are corrected.

(d) Rent shall not accrue for any vehicle
during any period when the vehicle is un-
available or unusable as a result of the Con-
tractor’s failure to render services for the
operation and maintenance of the vehicle as
prescribed by this contract.

(e) Rent stated in monthly terms shall be
prorated on the basis of 1/30th of the monthly
rate for each day the vehicle is in the Gov-
ernment’s possession. If this contract con-
tains a mileage provision, the Government
shall pay rent as provided in the Schedule.

(End of clause)

52.208-5 Condition of Leased Vehicles.

As prescribed in 8.1104(b), insert the
following clause in solicitations and
contracts for leasing motor vehicles,
unless the motor vehicles are leased in
foreign countries:

CONDITION OF LEASED VEHICLES (APR 1984)

Each vehicle furnished under this contract
shall be of good quality and in safe operating
condition, and shall comply with the Federal
Motor Vehicle Safety Standards (49 CFR 571)
and State safety regulations applicable to
the vehicle. The Government shall accept or
reject the vehicles promptly after receipt. If
the Contracting Officer determines that any
vehicle furnished is not in compliance with
this contract, the Contracting Officer shall
promptly inform the Contractor in writing.
If the Contractor fails to replace the vehicle
or correct the defects as required by the Con-
tracting Officer, the Government may (a) by
contract or otherwise, correct the defect or
arrange for the lease of a similar vehicle and
shall charge or set off against the Contractor
any excess costs occasioned thereby, or (b)
terminate the contract under the Default
clause of this contract.

(End of clause)

52.208-6 Marking of Leased Vehicles.

As prescribed in 8.1104(c), insert the
following clause in solicitations and
contracts for leasing motor vehicles,
unless the motor vehicles are leased in
foreign countries:
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MARKING OF LEASED VEHICLES (APR 1984)

(a) The Government may place nonperma-
nent markings or decals, identifying the
using agency, on each side, and on the front
and rear bumpers, of any motor vehicle
leased under this contract. The Government
shall use markings or decals that are remov-
able without damage to the vehicle.

(b) The Contractor may use placards for
temporary identification of vehicles except
that the placards may not contain any ref-
erences to the Contractor that may be con-
strued as advertising or endorsement by the
Government of the Contractor.

(End of clause)

52.208-7 Tagging of Leased Vehicles.

As prescribed in 8.1104(d),
clause substantially as follows:

insert a

TAGGING OF LEASED VEHICLES (MAY 1986)

While it is the intent that vehicles leased
under this contract will operate on Federal
tags, the Government reserves the right to
utilize State tags if necessary to accomplish
its mission. Should State tags be required,
the Contractor shall furnish the Government
documentation necessary to allow acquisi-
tion of such tags. Federal tags are the re-
sponsibility of the Government.

(End of clause)

[51 FR 19717, May 30, 1986]

52.208-8 Helium Requirement Fore-
cast and Required Sources for He-
lium.

As prescribed in 8.505, insert the fol-
lowing clause:

HELIUM REQUIREMENT FORECAST AND
REQUIRED SOURCES FOR HELIUM (FEB 1995)

(a) Definitions—

Bureau helium distributor means a private
helium distributor which has established and
maintains eligibility to distribute helium
purchased from the Bureau of Mines, as spec-
ified in 30 CFR part 602.

Bureau of Mines, as used in this clause,
means the Department of the Interior, Bu-
reau of Mines, Helium Field Operations, lo-
cated at 801 South Fillmore Street, Ama-
rillo, TX 79101-3545.

Helium requirement forecast means an esti-
mate by the Contractor or subcontractor of
the amount of helium required for perform-
ance of the contract or subcontract.

Major helium requirement means a helium
requirement during a calendar month of 5,000
or more standard cubic feet (measured at 14.7
pounds per square inch absolute pressure and
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70 degrees Fahrenheit temperature), includ-
ing liquid helium gaseous equivalent. In any
month in which the major requirement
threshold is met, all helium purchased dur-
ing that month is considered part of the
major helium requirement.

(b) Requirements—(1) Helium Requirement
Forecast. The Contractor shall provide to the
Contracting Officer a helium requirement
forecast, point of contact, and telephone
number within ten days of award.

(2) Sources of Helium. Except for helium ac-
quired by the Contractor before the award of
this contract, and to the extent that supplies
are readily available, the Contractor shall
purchase all major requirements of helium
from—

(i) The Department of the Interior’s Bu-
reau of Mines;

(ii) A Bureau helium distributor (a copy of
the “‘List by Shipping Points of Private Dis-
tributors Eligible to Sell Helium to Federal
Agencies,” may be obtained from the Bureau
of Mines); or

(iii) A General Services Administration
Federal Supply Schedule contract, if use is
authorized by the Contracting Officer (see
FAR subpart 51.1);

(3) Promptly upon award of any sub-
contract or order that involves a major he-
lium requirement, the Contractor shall pro-
vide to the Bureau of Mines, and to the Con-
tracting Officer, written notification that in-
cludes—

(i) The prime contract number;

(ii) The name, address and telephone num-
ber of the subcontractor, including a point of
contact; and

(iif) A copy of the subcontractor’s helium
requirement forecast.

(c) Subcontracts—(1) The Contractor shall
insert this clause, including this paragraph
(c), in any subcontract or order that involves
furnishing of a major helium requirement.

(2) When a subcontract involves a major
helium requirement, the following statement
shall be included: Helium furnished under
this contract or order shall be helium that
has been purchased from the Bureau of
Mines, or a listed Bureau helium distributor.

(End of clause)

[59 FR 67031, Dec. 28, 1994]

52.208-9 Contractor Use of Mandatory
Sources of Supply.

As prescribed in 8.003, insert the fol-
lowing clause:

CONTRACTOR USE OF MANDATORY SOURCES OF
SupPPLY (MAR 1996)

(a) Certain supplies to be provided under
this contract for use by the Government are
required by law to be obtained from the
Committee for Purchase from People Who
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Are Blind or Severely Disabled (Javits-Wag-
ner-O’ Day Act (JWOD) (41 U.S.C. 48)). Addi-
tionally, certain of these supplies are avail-
able from the Defense Logistics Agency
(DLA), the General Services Administration
(GSA), or the Department of Veterans Af-
fairs (VA). The Contractor shall obtain man-
datory supplies to be provided for Govern-
ment use under this contract from the spe-
cific sources indicated in the contract sched-
ule.

(b) The Contractor shall immediately no-
tify the Contracting Officer if a mandatory
source is unable to provide the supplies by
the time required, or if the quality of sup-
plies provided by the mandatory source is
unsatisfactory. The Contractor shall not
purchase the supplies from other sources
until the Contracting Officer has notified the
Contractor that the mandatory source has
authorized purchase from other sources.

(c) Price and delivery information for the
mandatory supplies is available from the
Contracting Officer for the supplies obtained
through the DLA/GSA/VA distribution facili-
ties. For mandatory supplies that are not
available from DLA/GSA/VA, price and deliv-
ery information is available from the appro-
priate central nonprofit agency. Payments
shall be made directly to the source making
delivery. Points of contract for JWOD
central nonprofit agencies are:

(1) National Industries for the Blind (NIB)
1901 North Beauregard Street, Suite 200
Alexandria, VA 22311-1705 (703) 998-0770

(2) NISH, 2235 Cedar Lane, Vienna, VA 22182-
5200 (703) 560-6800

(End of clause)

[61 FR 2631, Jan. 26, 1996]

52.209-1 Qualification Requirements.

As prescribed in 9.206-2, insert the
following clause:

QUALIFICATION REQUIREMENTS (FEB 1995)

(a) Definition: Qualification Requirement, as
used in this clause, means a Government re-
quirement for testing or other quality assur-
ance demonstration that must be completed
before award.

(b) One or more qualification requirements
apply to the supplies or services covered by
this contract. For those supplies or services
requiring qualification, whether the covered
product or service is an end item under this
contract or simply a component of an end
item, the product, manufacturer, or source
must have demonstrated that it meets the
standards prescribed for qualification before
award of this contract. The product, manu-
facturer, or source must be qualified at the
time of award whether or not the name of
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the product, manufacturer, or source is actu-
ally included on a qualified products list,
qualified manufacturers list, or qualified bid-
ders list. Offerors should contact the agency
activity designated below to obtain all re-
quirements that they or their products or
services, or their subcontractors or their
products or services, must satisfy to become
qualified and to arrange for an opportunity
to demonstrate their abilities to meet the
standards specified for qualification.

(Name)
(Address)

(c) If an offeror, manufacturer, source,
product or service covered by a qualification
requirement has already met the standards
specified, the relevant information noted
below should be provided.

Offeror’s Name
Manufacturer’s Name
Source’s Name
Item Name
Service ldentification
Test Number
(to the extent known)

(d) Even though a product or service sub-
ject to a qualification requirement is not it-
self an end item under this contract, the
product, manufacturer, or source must nev-
ertheless be qualified at the time of award of
this contract. This is necessary whether the
Contractor or a subcontractor will ulti-
mately provide the product or service in
question. If, after award, the Contracting Of-
ficer discovers that an applicable qualifica-
tion requirement was not in fact met at the
time of award, the Contracting Officer may
either terminate this contract for default or
allow performance to continue if adequate
consideration is offered and the action is de-
termined to be otherwise in the Govern-
ment’s best interests.

(e) If an offeror, manufacturer, source,
product or service has met the qualification
requirement but is not yet on a qualified
products list, qualified manufacturers list, or
qualified bidders list, the offeror must sub-
mit evidence of qualification prior to award
of this contract. Unless determined to be in
the Government’s interest, award of this
contract shall not be delayed to permit an
offeror to submit evidence of qualification.

(f) Any change in location or ownership of
the plant where a previously qualified prod-
uct or service was manufactured or per-
formed requires reevaluation of the quali-
fication. Similarly, any change in location
or ownership of a previously qualified manu-
facturer or source requires reevaluation of
the qualification. The reevaluation must be
accomplished before the date of award.
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(End of clause)

[53 FR 34229, Sept. 2, 1988; 53 FR 36028, Sept.
16, 1988, as amended at 59 FR 67056, Dec. 28,
1994]

52.209-3 First Article Approval—Con-
tractor Testing.

As prescribed in 9.308-1 (a) and (b), in-
sert the following clause:

FIRST ARTICLE APPROVAL—CONTRACTOR
TESTING (SEP 1989)

[Contracting Officer shall insert details]

(&) The Contractor shall
unit(s) of Lot/ltem as specified in
this contract. At least calendar days
before the beginning of first article tests, the
Contractor shall notify the Contracting Offi-
cer, in writing, of the time and location of
the testing so that the Government may wit-
ness the tests.

(b) The Contractor shall submit the first
article test report within calendar
days from the date of this contract to

[insert address of the Government ac-
tivity to receive the report] marked “FIRST
ARTICLE TEST REPORT: Contract No.

, Lot/ltem No. .7 Within

calendar days after the Government
receives the test report, the Contracting Of-
ficer shall notify the Contractor, in writing,
of the conditional approval, approval, or dis-
approval of the first article. The notice of
conditional approval or approval shall not
relieve the Contractor from complying with
all requirements of the specifications and all
other terms and conditions of this contract.
A notice of conditional approval shall state
any further action required of the Contrac-
tor. A notice of disapproval shall cite rea-
sons for the disapproval.

(c) If the first article is disapproved, the
Contractor, upon Government request, shall
repeat any or all first article tests. After
each request for additional tests, the Con-
tractor shall make any necessary changes,
modifications, or repairs to the first article
or select another first article for testing. All
costs related to these tests are to be borne
by the Contractor, including any and all
costs for additional tests following a dis-
approval. The Contractor shall then conduct
the tests and deliver another report to the
Government under the terms and conditions
and within the time specified by the Govern-
ment. The Government shall take action on
this report within the time specified in para-
graph (b) above. The Government reserves
the right to require an equitable adjustment
of the contract price for any extension of the
delivery schedule, or for any additional costs
to the Government related to these tests.

test
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(d) If the Contractor fails to deliver any
first article report on time, or the Contract-
ing Officer disapproves any first article, the
Contractor shall be deemed to have failed to
make delivery within the meaning of the De-
fault clause of this contract.

(e) Unless otherwise provided in the con-
tract, and if the approved first article is not
consumed or destroyed in testing, the Con-
tractor may deliver the approved first arti-
cle as part of the contract quantity if it
meets all contract requirements for accept-
ance.

(f) If the Government does not act within
the time specified in paragraph (b) or (c)
above, the Contracting Officer shall, upon
timely written request from the Contractor,
equitably adjust under the Changes clause of
this contract the delivery or performance
dates and/or the contract price, and any
other contractual term affected by the delay.

(9) Before first article approval, the acqui-
sition of materials or components for, or the
commencement of production of, the balance
of the contract quantity is at the sole risk of
the Contractor. Before first article approval,
the costs thereof shall not be allocable to
this contract for (1) progress payments, or (2)
termination settlements if the contract is
terminated for the convenience of the Gov-
ernment.

(h) The Government may waive the re-
quirement for first article approval test
where supplies identical or similar to those
called for in the schedule have been pre-
viously furnished by the offeror/contractor
and have been accepted by the Government.
The offeror/contractor may request a waiver.

(End of clause)

Alternate 1 (SEP 1989). As prescribed
in 9.308-1 (a)(2) and (b)(2), add the fol-
lowing paragraph (i) to the basic
clause:

(i) The Contractor shall produce both the
first article and the production quantity at
the same facility and shall submit a certifi-
cation to this effect with each first article.

Alternate Il (SEP 1989). As prescribed
in 9.308-1 (a)(3) and (b)(3), substitute
the following paragraph (g) for para-
graph (g) of the basic clause:

(g) Before first article approval, the Con-
tracting Officer may, by written authoriza-
tion, authorize the Contractor to acquire
specific materials or components or to com-
mence production to the extent essential to
meet the delivery schedules. Until first arti-
cle approval is granted, only costs for the
first article and costs incurred under this au-
thorization are allocable to this contract for
(1) progress payments, or (2) termination set-
tlements if the contract is terminated for

37

52.209-4

the convenience of the Government. If first
article tests reveal deviations from contract
requirements, the Contractor shall, at the
location designated by the Government,
make the required changes or replace all
items produced under this contract at no
change in the contract price.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 34757, Aug. 21, 1989; 55 FR 25531, June 21,
1990]

52.209-4 First Article Approval—Gov-
ernment Testing.

As prescribed in 9.308-2 (a) and (b), in-
sert the following clause:

FIRST ARTICLE APPROVAL—GOVERNMENT
TESTING (SEP 1989)

[Contracting Officer shall insert details]

(a) The Contractor shall deliver
units(s) of Lot/Item within
calendar days from the date of this contract
to the Government at [insert name
and address of the testing facility] for first ar-
ticle tests. The shipping documentation shall
contain this contract number and the Lot/
Item identification. The characteristics that
the first article must meet and the testing
requirements are specified elsewhere in this
contract.

(b) Within calendar days after the
Government receives the first article, the
Contracting Officer shall notify the Contrac-
tor, in writing, of the conditional approval,
approval, or disapproval of the first article.
The notice of conditional approval or ap-
proval shall not relieve the Contractor from
complying with all requirements of the spec-
ifications and all other terms and conditions
of this contract. A notice of conditional ap-
proval shall state any further action re-
quired of the Contractor. A notice of dis-
approval shall cite reasons for the dis-
approval.

(c) If the first article is disapproved, the
Contractor, upon Government request, shall
submit an additional first article for testing.
After each request, the Contractor shall
make any necessary changes, modifications,
or repairs to the first article or select an-
other first article for testing. All costs relat-
ed to these tests are to be borne by the Con-
tractor, including any and all costs for addi-
tional tests following a disapproval. The
Contractor shall furnish any additional first
article to the Government under the terms
and conditions and within the time specified
by the Government. The Government shall
act on this first article within the time limit
specified in paragraph (b) above. The Govern-
ment reserves the right to require an equi-
table adjustment of the contract price for
any extension of the delivery schedule or for
any additional costs to the Government re-
lated to these tests.
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(d) If the Contractor fails to deliver any
first article on time, or the Contracting Offi-
cer disapproves any first article, the Con-
tractor shall be deemed to have failed to
make delivery within the meaning of the De-
fault clause of this contract.

(e) Unless otherwise provided in the con-
tract, the Contractor—

(1) May deliver the approved first article as
a part of the contract quantity, provided it
meets all contract requirements for accept-
ance and was not consumed or destroyed in
testing; and

(2) sShall remove and dispose of any first
article from the Government test facility at
the Contractor’s expense.

(f) If the Government does not act within
the time specified in paragraph (b) or (c)
above, the Contracting Officer shall, upon
timely written request from the Contractor,
equitably adjust under the Changes clause of
this contract the delivery or performance
dates and/or the contract price, and any
other contractual term affected by the delay.

(g) The Contractor is responsible for pro-
viding operating and maintenance instruc-
tions, spare parts support, and repair of the
first article during any first article test.

(h) Before first article approval, the acqui-
sition of materials or components for, or the
commencement of production of, the balance
of the contract quantity is at the sole risk of
the Contractor. Before first article approval,
the costs thereof shall not be allocable to
this contract for (1) progress payments, or (2)
termination settlements if the contract is
terminated for the convenience of the Gov-
ernment.

(i) The Government may waive the require-
ment for first article approval test where
supplies identical or similar to those called
for in the schedule have been previously fur-
nished by the Offeror/Contractor and have
been accepted by the Government. The
Offeror/Contractor may request a waiver.

(End of clause)

Alternate 1 (SEP 1989). As prescribed
in 9.308-2 (a)(2) and (b)(2), add the fol-
lowing paragraph (j) to the basic
clause:

(J) The Contractor shall produce both the
first article and the production quantity at
the same facility and shall submit a certifi-
cation to this effect with each first article.

Alternate Il (SEP 1989). As prescribed
in 9.308-2 (a)(3) and (b)(3) substitute the
following paragraph (h) for paragraph
(h) of the basic clause:

(h) Before first article approval, the Con-
tracting Officer may, by written authoriza-
tion, authorize the Contractor to acquire
specific materials or components or to com-
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mence production to the extent essential to
meet the delivery schedules. Until first arti-
cle approval is granted, only costs for the
first article and costs incurred under this au-
thorization are allocable to this contract for
(1) progress payments, or (2) termination set-
tlements if the contract is terminated for
the convenience of the Government. If first
article tests reveal deviations from contract
requirements, the Contractor shall, at the
location designated by the Government,
make the required changes or replace all
items produced under this contract at no
change in the contract price.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 34757, Aug. 21, 1989]

52.209-5 Certification Regarding De-
barment, Suspension, Proposed De-
barment, and Other Responsibility
Matters.

As prescribed in 9.409(a), insert the
following provision:

CERTIFICATION REGARDING DEBARMENT, SuUS-
PENSION, PROPOSED DEBARMENT, AND OTHER
RESPONSIBILITY MATTERS (MAR 1996)

(@)(1) The Offeror certifies, to the best of
its knowledge and belief, that—

(i) The Offeror and/or any of its Prin-
cipals—

(A) Are () are not () presently debarred,
suspended, proposed for debarment, or de-
clared ineligible for the award of contracts
by any Federal agency;

(B) Have ( ) have not ( ), within a 3-year
period preceding this offer, been convicted of
or had a civil judgment rendered against
them for: commission of fraud or a criminal
offense in connection with obtaining, at-
tempting to obtain, or performing a public
(Federal, state, or local) contract or sub-
contract; violation of Federal or state anti-
trust statutes relating to the submission of
offers; or commission of embezzlement,
theft, forgery, bribery, falsification or de-
struction of records, making false state-
ments, tax evasion, or receiving stolen prop-
erty; and

(C) Are () are not ( ) presently indicted
for, or otherwise criminally or civilly
charged by a governmental entity with, com-
mission of any of the offenses enumerated in
subdivision (a)(1)(i)(B) of this provision.

(i) The Offeror has ( ) has not ( ), within
a 3-year period preceding this offer, had one
or more contracts terminated for default by
any Federal agency.

(2) Principals, for the purposes of this cer-
tification, means officers; directors; owners;
partners; and, persons having primary man-
agement or supervisory responsibilities
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within a business entity (e.g., general man-
ager; plant manager; head of a subsidiary, di-
vision, or business segment, and similar posi-
tions).

This certification concerns a matter with-
in the jurisdiction of an agency of the United
States and the making of a false, fictitious,
or fraudulent certification may render the
maker subject to prosecution under section
1001, title 18, United States Code.

(b) The Offeror shall provide immediate
written notice to the Contracting Officer if,
at any time prior to contract award, the
Offeror learns that its certification was erro-
neous when submitted or has become erro-
neous by reason of changed circumstances.

(c) A certification that any of the items in
paragraph (a) of this provision exists will not
necessarily result in withholding of an award
under this solicitation. However, the certifi-
cation will be considered in connection with
a determination of the Offeror’s responsibil-
ity. Failure of the Offeror to furnish a cer-
tification or provide such additional infor-
mation as requested by the Contracting Offi-
cer may render the Offeror nonresponsible.

(d) Nothing contained in the foregoing
shall be construed to require establishment
of a system of records in order to render, in
good faith, the -certification required by
paragraph (a) of this provision. The knowl-
edge and information of an Offeror is not re-
quired to exceed that which is normally pos-
sessed by a prudent person in the ordinary
course of business dealings.

(e) The certification in paragraph (a) of
this provision is a material representation of
fact upon which reliance was placed when
making award. If it is later determined that
the Offeror knowingly rendered an erroneous
certification, in addition to other remedies
available to the Government, the Contract-
ing Officer may terminate the contract re-
sulting from this solicitation for default.

(End of provision)

[54 FR 19827, May 8, 1989, as amended at 61
FR 2633, Jan. 26, 1996]

52.209-6 Protecting the Government’'s
Interest When Subcontracting With
Contractors Debarred, Suspended,
or Proposed for Debarment.

As prescribed in 9.409(b), insert the
following clause:

PROTECTING THE GOVERNMENT'S INTEREST
WHEN SUBCONTRACTING WITH CONTRACTORS
DEBARRED, SUSPENDED, OR PROPOSED FOR
DEBARMENT (JUL 1995)

(a) The Government suspends or debars
Contractors to protect the Government’s in-
terests. The Contractor shall not enter into
any subcontract in excess of $25,000 with a
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Contractor that is debarred, suspended, or
proposed for debarment unless there is a
compelling reason to do so.

(b) The Contractor shall require each pro-
posed first-tier subcontractor, whose sub-
contract will exceed $25,000, to disclose to
the Contractor, in writing, whether as of the
time of award of the subcontract, the sub-
contractor, or its principals, is or is not
debarred, suspended, or proposed for debar-
ment by the Federal Government.

(c) A corporate officer or a designee of the
Contractor shall notify the Contracting Offi-
cer, in writing, before entering into a sub-
contract with a party that is debarred, sus-
pended, or proposed for debarment (see FAR
9.404 for information on the List of Parties
Excluded From Federal Procurement and
Nonprocurement Programs). The notice
must include the following:

(1) The name of the subcontractor.

(2) The Contractor’s knowledge of the rea-
sons for the subcontractor being on the List
of Parties Excluded From Federal Procure-
ment and Nonprocurement Programs.

(3) The compelling reason(s) for doing busi-
ness with the subcontractor notwithstanding
its inclusion on the List of Parties Excluded
From Federal Procurement and Nonprocure-
ment Programs.

(4) The systems and procedures the Con-
tractor has established to ensure that it is
fully protecting the Government’s interests
when dealing with such subcontractor in
view of the specific basis for the party’s de-
barment, suspension, or proposed debarment.

(End of clause)

[56 FR 29138, June 25, 1991, as amended at 57
FR 44269, Sept. 24, 1992; 60 FR 33066, June 26,
1995; 60 FR 34761, July 3, 1995]

52.209-7 Organizational Conflicts of
Interest Certificate—Marketing
Consultants.

As prescribed in 9.507-1(b), insert the
following provision:

ORGANIZATIONAL CONFLICTS OF INTEREST CER-
TIFICATE—MARKETING CONSULTANTS (OCT
1995)

(a) Definitions.

(1) Marketing consultant means any inde-
pendent contractor who furnishes advice, in-
formation, direction, or assistance to an
offeror or any other contractor in support of
the preparation or submission of an offer for
a government contract by that offeror. An
independent Contractor is not a marketing
consultant when rendering—

(i) Services excluded in subpart 37.2;

(ii) Routine engineering and technical
services (such as installation, operation, or
maintenance of systems, equipment, soft-
ware, components, or facilities);
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