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SUBCHAPTER H—CLAUSES AND FORMS

PART 52—SOLICITATION PROVI-
SIONS AND CONTRACT CLAUSES

Sec.
52.000 Scope of part.

Subpart 52.1—Instructions for Using
Provisions and Clauses

52.100 Scope of subpart.

52.101 Using part 52.

52.102 Incorporating provisions and clauses.

52.102-1 Incorporation by reference.

52.102-2 Incorporation in full text.

52.103 Identification of provisions and
clauses.

52.104 Procedures for modifying and com-
pleting provisions and clauses.

52.105 Procedures for using alternates.

52.106 Derivations of FAR provisions and
clauses.

52.107 Provisions and clauses prescribed in
subpart 52.1.

Subpart 52.2—Texts of Provisions and
Clauses

52.200 Scope of subpart.

52.201 [Reserved]

52.202-1 Definitions.

52.203-1 [Reserved]

52.203-2 Certificate of Independent Price De-
termination.

52.203-3 Gratuities.

52.203-4 [Reserved]

52.203-5 Covenant Against Contingent Fees.

52.203-6 Restrictions on Subcontractor
Sales to the Government.

52.203-7 Anti-Kickback Procedures.

52.203-8 Requirement for Certificate of Pro-
curement Integrity.

52.203-9 Requirement for Certificate of Pro-
curement Integrity—Modification.

52.203-10 Price or Fee Adjustment for Illegal
or Improper Activity.

52.203-11 Certification and Disclosure Re-
garding Payments to Influence Certain
Federal Transactions.

52.203-12 Limitation on Payments to Influ-
ence Certain Federal Transactions.

52.203-13 Procurement Integrity—Service
Contracting.

52.204-1 Approval of Contract.

52.204-2 Security Requirements.

52.204-3 Taxpayer ldentification.

52.204-4 Printing/Copying Double-Sided on
Recycled Paper.

52.204-5 Women-Owned Business.

52.205—52.206 [Reserved]

52.207-1 Notice of Cost Comparison (Sealed-
Bid).

52.207-2 Notice of Cost Comparison (Nego-
tiated).

52.207-3 Right of First Refusal of Employ-
ment.

52.207-4 Economic Purchase Quantity—Sup-
plies.

52.207-5 Option to Purchase Equipment.

52.208-1 Required Sources for Jewel Bear-
ings and Related Items.

52.208-2 Jewel Bearings and Related ltems
Certificate.

52.208-3 [Reserved]

52.208-4 Vehicle Lease Payments.

52.208-5 Condition of Leased Vehicles.

52.208-6 Marking of Leased Vehicles.

52.208-7 Tagging of Leased Vehicles.

52.208-8 Helium Requirement Forecast and
Required Sources for Helium.

52.208-9 Contractor Use of Mandatory
Sources of Supply.

52.209-1 Qualification Requirements.

52.209-3 First Article Approval—Contractor
Testing.

52.209-4 First Article Approval—Govern-
ment Testing.

52.209-5 Certification Regarding Debarment,
Suspension, Proposed Debarment, and
Other Responsibility Matters.

52.209-6 Protecting the Government’s Inter-
est When Subcontracting With Contrac-
tors Debarred, Suspended, or Proposed
for Debarment.

52.209-7 Organizational Conflicts of Interest
Certificate—Marketing Consultants.

52.209-8 Organizational Conflicts of Interest
Certificate—Advisory and Assistance
Services.

52.211-1 Awvailability of Specifications List-
ed in the GSA Index of Federal Specifica-
tions, Standards and Commercial Item
Descriptions.

52.211-2 Awvailability of Specifications List-
ed in the DOD Index of Specifications
and Standards (DODISS).

52.211-3 Awvailability of Specifications Not
Listed in the GSA Index of Federal Spec-
ifications, Standards and Commercial
Item Descriptions.

52.211-4 Awvailability for Examination of
Specifications Not Listed in the GSA
Index of Federal Specifications, Stand-
ards and Commercial Item Descriptions.

52.211-5 New Material.

52.211-6 Listing of Other Than New Mate-
rial, Residual Inventory, and Former
Government Surplus Property.

52.211-7 Other Than New Material, Residual
Inventory, and Former Government Sur-
plus Property.

52.211-8 Time of Delivery.

52.211-9 Desired and Required Time of De-
livery.
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52.211-10 Commencement, Prosecution, and
Completion of Work.

52.211-11 Liquidated Damages—Supplies,
Services, or Research and Development.

52.211-12 Liquidated Damages—Construc-
tion.

52.211-13 Time Extensions.

52.211-14 Notice of Priority Rating for Na-
tional Defense Use.

52.211-15 Defense Priority and Allocation
Requirements.

52.211-16 Variation in Quantity.

52.211-17 Delivery of Excess Quantities.

52.211-18 Variation in Estimated Quantity.

52.212-1 Instructions to Offerors-Commer-
cial Items.

52.212-2 Evaluation-Commercial Items.

52.212-3 Offeror Representations and Certifi-
cations-Commercial Items.

52.212-4 Contract Terms and Conditions-
Commercial Items.

52.212-5 Contract Terms and Conditions Re-
quired to Implement Statutes or Execu-
tive Orders-Commercial Items.

52.213-1 Fast Payment Procedure.

52.213-2 Invoices.

52.213-3 Notice to Supplier.

52.214-1 Solicitation Definitions—Sealed
Bidding.

52.214-2 Type of Business Organization—
Sealed Bidding.

52.214-3 Amendments to
Bids.

52.214-4 False Statements in Bids.

52.214-5 Submission of Bids.

52.214-6 Explanation to Prospective Bidders.

52.214-7 Late Submissions, Modifications,
and Withdrawals of Bids.

52.214-8 [Reserved]

52.214-9 Failure to Submit Bid.

52.214-10 Contract Award—Sealed Bidding.

52.214-11 [Reserved]

52.214-12 Preparation of Bids.

52.214-13 Telegraphic Bids.

52.214-14 Place of Performance—Sealed Bid-
ding.

52.214-15

52.214-16

52.214-17

Invitations for

Period for Acceptance of Bids.
Minimum Bid Acceptance Period.
Affiliated Bidders.

52.214-18 Preparation of Bids—Construction.

52.214-19 Contract Award—Sealed Bidding—
Construction.

52.214-20 Bid Samples.

52.214-21 Descriptive Literature.

52.214-22 Evaluation of Bids for Multiple
Awards.

52.214-23 Late Submissions, Modifications,
and Withdrawals of Technical Proposals
Under Two-Step Sealed Bidding.

52.214-24 Multiple Technical Proposals.

52.214-25 Step Two of Two-Step Sealed Bid-
ding.

52.214-26 Audit and Records—Sealed Bid-
ding.

52.214-27 Price Reduction for Defective Cost
or Pricing Data—Modifications—Sealed
Bidding.
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52.214-28 Subcontractor Cost or Pricing
Data—Modifications—Sealed Bidding.
52.214-29 Order of Precedence—Sealed Bid-
ding.

52.214-30 Annual Representations and Cer-
tifications—Sealed Bidding.

52.214-31 Facsimile Bids.

52.214-32 Late Submissions, Modifications,
and Withdrawals of Bids (Overseas).

52.214-33 Late Submissions, Modifications,
and Withdrawals of Technical Proposals
Under Two-Step Sealed Bidding (Over-
seas).

52.214-34 Submission of Offers in the Eng-
lish Language.

52.214-35 Submission of Offers in U.S. Cur-
rency.

52.215-1 [Reserved]

52.215-2 Audit and Records—Negotiation.

52.215-3 Solicitation for Information or
Planning Purposes.

52.215-4 Notice of Possible Standardization.

52.215-5 Solicitation Definitions.

52.215-6 Type of Business Organization.

52.215-7 Unnecessarily Elaborate Proposals
or Quotations.

52.215-8 Amendments to Solicitations.

52.215-9 Submission of Offers.

52.215-10 Late Submissions, Modifications,
and Withdrawals of Proposals.

52.215-11 Authorized Negotiators.

52.215-12 Restriction on Disclosure and Use
of Data.

52.215-13 Preparation of Offers.

52.215-14 Explanation to
Offerors.

52.215-15 Failure to Submit Offer.

52.215-16 Contract Award.

52.215-17 Telegraphic Proposals.

52.215-18 Facsimile Proposals.

52.215-19 Period for Acceptance of Offer.

52.215-20 Place of Performance.

52.215-21 Changes or Additions to Make-or-
Buy Program.

52.215-22 Price Reduction for Defective Cost
or Pricing Data.

52.215-23 Price Reduction for Defective Cost
or Pricing Data—Modifications.

Prospective

52.215-24 Subcontractor Cost or Pricing
Data.
52.215-25 Subcontractor Cost or Pricing

Data—Modifications.

52.215-26 Integrity of Unit Prices.

52.215-27 Termination of Defined Benefit
Pension Plans.

52.215-28—52.215-29 [Reserved]

52.215-30 Facilities Capital Cost of Money.

52.215-31 Waiver of Facilities Capital Cost
of Money.

52.215-32 [Reserved]

52.215-33 Order of Precedence.

52.215-34 Evaluation of Offers for Multiple
Awards.

52.215-35 Annual Representations and Cer-
tifications—Negotiation.

52.215-36 Late Submissions, Modifications
and Withdrawals of Proposals (Overseas).
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52.215-37 [Reserved]

52.215-38 Preparation of Offers—Construc-
tion.

52.215-39 Reversion or Adjustment of Plans
for Postretirement Benefits Other Than
Pensions (PRB).

52.215-40 Notification of
Changes.

52.215-41 Requirements for Cost or Pricing
Data or Information Other Than Cost or
Pricing Data.

52.215-42 Requirements for Cost or Pricing
Data or Information Other Than Cost or
Pricing Data—Modifications.

52.215-43 Audit—Commercial Items.

52.216-1 Type of Contract.

Ownership

52.216-2 Economic Price Adjustment—
Standard Supplies.
52.216-3 Economic Price Adjustment—

Semistandard Supplies.

52.216-4 Economic Price Adjustment—Labor
and Material.

52.216-5 Price
tive.

52.216-6 Price
active.

52.216-7 Allowable Cost and Payment.

52.216-8 Fixed Fee.

52.216-9 Fixed Fee—Construction.

52.216-10 Incentive Fee.

52.216-11 Cost Contract—No Fee.

52.216-12 Cost-Sharing Contract—No Fee.

52.216-13 Allowable Cost and Payment—Fa-
cilities.

52.216-14 Allowable Cost and Payment—Fa-
cilities Use.

Redetermination—Prospec-

Redetermination—Retro-

52.216-15 Predetermined Indirect Cost
Rates.

52.216-16 Incentive Price Revision—Firm
Target.

52.216-17 Incentive Price Revision—Succes-

sive Targets.

52.216-18 Ordering.

52.216-19 Order Limitations.

52.216-20 Definite Quantity.

52.216-21 Requirements.

52.216-22 Indefinite Quantity.

52.216-23 Execution and Commencement of
Work.

52.216-24
ity.

52.216-25 Contract Definitization.

52.216-26 Payments of Allowable Costs Be-
fore Definitization.

52.216-27 Single or Multiple Awards.

52.216-28 Multiple Awards for Advisory and
Assistance Services.

52.217-1 [Reserved]

52.217-2 Cancellation Under Multiyear Con-
tracts.

52.217-3 Evaluation Exclusive of Options.

52.217-4 Evaluation of Option Exercised at
Time of Contract Award.

52.217-5 Evaluation of Options.

52.217-6 Option for Increased Quantity.

52.217-7 Option for Increased Quantity—
Separately Priced Line Item.

Limitation of Government Liabil-
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52.217-8 Option to Extend Services.

52.217-9 Option to Extend the Term of the
Contract.

52.218 [Reserved]

52.219-1 Small Business Program Represen-
tations.

52.219-2 Equal Low Bids.

52.219-3—52.219-5 [Reserved]

52.219-6 Notice of Total Small Business Set-
Aside.

52.219-7 Notice of Partial
Set-Aside.

52.219-8 Utilization of Small, Small Dis-
advantaged and Women-Owned Small
Business Concerns.

52.219-9 Small, Small

Small Business

Disadvantaged and

Women-Owned Small Business Sub-
contracting Plan.

52.219-10 Incentive Subcontracting Pro-
gram.

52.219-11 Special 8(a) Contract Conditions.

52.219-12 Special 8(a) Subcontract Condi-
tions.

52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.

52.219-15 Notice of Participation by Organi-
zations for the Handicapped.

52.219-16 Liquidated Damages—Sub-
contracting Plan.

52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Lim-
ited to Eligible 8(a) Concerns.

52.219-19 Small Business Concern Represen-
tation for the Small Business Competi-
tiveness Demonstration Program.

52.219-20 Notice of Emerging Small Business
Set-Aside.

52.219-21 Small Business Size Representa-
tion for Targeted Industry Categories
Under the Small Business Competitive-
ness Demonstration Program.

52.219-22 [Reserved]

52.221 [Reserved]

52.222-1 Notice to the Government of Labor
Disputes.

52.222-2 Payment for Overtime Premiums.

52.222-3 Convict Labor.

52.222-4 Contract Work Hours and Safety
Standards Act—Overtime Compensation.

52.222-5 [Reserved]

52.222-6 Davis-Bacon Act.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9 Apprentices and Trainees.

52.222-10 Compliance With Copeland Act Re-
quirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debar-
ment.

52.222-13 Compliance With Davis-Bacon and
Related Act Regulations.

52.222-14 Disputes Concerning Labor Stand-
ards.

52.222-15 Certification of Eligibility.

52.222-16 Approval of Wage Rates.

52.222-17 Labor Standards for Construction
Work—Facilities Contracts.
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52.222-18 [Reserved]

52.222-19 Walsh-Healey Public Contracts
Act Representation.

52.222-20 Walsh-Healey Public Contracts
Act.

52.222-21 Certification of Nonsegregated Fa-
cilities.

52.222-22 Previous Contracts and Compli-
ance Reports.

52.222-23 Notice of Requirement for Affirm-
ative Action to Ensure Equal Employ-
ment Opportunity.

52.222-24 Preaward On-Site Equal
tunity Compliance Review.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance
Requirements for Construction.

52.222-28 Equal Opportunity
Clearance of Subcontracts.

52.222-29 Notification of Visa Denial.

52.222-30—52.222-34 [Reserved]

52.222-35 Affirmative Action for Special Dis-
abled and Vietnam Era Veterans.

52.222-36 Affirmative Action for
capped Workers.

52.222-37 Employment Reports on Special
Disabled Veterans and Veterans of the
Vietnam Era.

52.222-38—52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965, as
Amended.

52.222-42 Statement of Equivalent Rates for
Federal Hires.

52.222-43 Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(Multiple Year and Option Contracts).

52.222-44 Fair Labor Standards Act and
Service Contract Act—Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for
Professional Employees.

52.222-47 SCA Minimum Wages and Fringe
Benefits Applicable to Successor Con-
tract Pursuant to Predecessor Contrac-
tor Collective Bargaining Agreements
(CBA).

52.222-48 Exemption From Application of
Service Contract Act Provisions for Con-
tracts for Maintenance, Calibration, and/
or Repair of Certain Information Tech-
nology, Scientific and Medical and/or Of-
fice and Business Equipment—Contractor
Certification.

52.222-49 Service Contract Act—Place of
Performance Unknown.

52.223-1 Clean Air and Water Certification.

52.223-2 Clean Air and Water.

52.223-3 Hazardous Material
and Material Safety Data.

52.223-4 Recovered Material Certification.

52.223-5 Certification Regarding A Drug-
Free Workplace.

52.223-6 Drug-Free Workplace.

52.223-7 Notice of radioactive materials.

Oppor-

Preaward

Handi-

Identification
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52.223-8 Estimate of Percentage of Recov-
ered Material for Designated Items to be
Used in the Performance of the Contract.

52.223-9 Certification of Percentage of Re-
covered Material Content for EPA Des-
ignated Items Used in Performance of
the Contract.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air
Conditioners.

52.223-13 Certification of Toxic Chemical
Release Reporting.

52.223-14 Toxic Chemical Release Reporting.

52.224-1 Privacy Act Notification.

52.224-2 Privacy Act.

52.225-1 Buy American Certificate.

52.225-2 Waiver of Buy American Act for
Civil Aircraft and Related Articles.

52.225-3 Buy American Act—Supplies.

52.225-4 Evaluation of Foreign Currency Of-

fers.

52.225-5 Buy American Act—Construction
Materials.

52.225-6 Balance of Payments Program Cer-
tificate.

52.225-7 Balance of Payments Program.

52.225-8 Buy American Act—Trade Agree-
ments—Balance of Payments Program
Certificate.

52.225-9 Buy American Act—Trade Agree-
ments—Balance of Payments Program.

52.225-10 Duty-Free Entry.

52.225-11 Restrictions on Certain Foreign
Purchases.

52.225-12—52.225-13 [Reserved]

52.225-14 Inconsistency Between English
Version and Translation of Contract.
52.225-15 Buy American Act—Construction
Materials Under Trade Agreements Act
and North American Free Trade Agree-

ment.

52.225-16—52.225-17 [Reserved]

52.225-18 European Union Sanction for End
Products.

52.225-19 European Union Sanction for Serv-
ices.

52.225-20 Buy American Act—North Amer-
ican Free Trade Agreement Implementa-
tion Act—Balance of Payments Program
Provision.

52.225-21 Buy American Act—North Amer-
ican Free Trade Agreement Implementa-
tion Act—Balance of Payments Program.

52.225-22 Balance of Payments Program—
Construction Materials—NAFTA.

52.226 [Reserved]

52.226-1 Utilization of Indian Organizations
and Indian-Owned Economic Enterprises.

52.227-1 Authorization and Consent.

52.227-2 Notice and Assistance Regarding
Patent and Copyright Infringement.

52.227-3 Patent Indemnity.

52.227-4 Patent Indemnity—Construction
Contracts.

52.227-5 Waiver of Indemnity.

52.227-6 Royalty Information.
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52.227-7 Patents—Notice of Government Li-
censee.

52.227-8 [Reserved]

52.227-9 Refund of Royalties.

52.227-10 Filing of Patent Applications—
Classified Subject Matter.

52.227-11 Patent Rights—Retention by the
Contractor (Short Form).

52.227-12 Patent Rights—Retention by the
Contractor (Long Form).

52.227-13 Patent Rights—Acquisition by the
Government.

52.227-14 Rights in Data—General.

52.227-15 Representation of Limited Rights
Data and Restricted Computer Software.

52.227-16 Additional Data Requirements.

52.227-17 Rights in Data—Special Works.

52.227-18 Rights in Data—EXxisting Works.

52.227-19 Commercial Computer Software—
Restricted Rights.

52.227-20 Rights in Data—SBIR Program.

52.227-21 Technical Data Certification, Re-
vision, and Withholding of Payment—
Major Systems.

52.227-22 Major System—Minimum Rights.

52.227-23 Rights to Proposal Data (Tech-
nical).

52.228-1 Bid Guarantee.

52.228-2 Additional Bond Security.

52.228-3 Workers’ Compensation
(Defense Base Act).

52.228-4 Workers’ Compensation and War-
Hazard Insurance Overseas.

52.228-5 Insurance—Work on a Government
Installation.

52.228-6 [Reserved]

52.228-7 Insurance—Liability to Third Per-
sons.

52.228-8 Liability and
Motor Vehicles.

52.228-9 Cargo Insurance.

52.228-10 Vehicular and General Public Li-
ability Insurance.

52.228-11 Pledges of Assets.

52.228-12 Prospective Subcontractor Re-
quests for Bonds.

52.228-13 Alternative Payment Protections.

52.228-14 Irrevocable Letter of Credit.

52.228-15 Performance and Payment Bonds—
Construction.

52.228-16 Performance and Payment Bonds—
Other Than Construction.

52.229-1 State and Local Taxes.

52.229-2 North Carolina State and Local
Sales and Use Tax.

52.229-3 Federal, State, and Local Taxes.

52.229-4 Federal, State, and Local Taxes
(Noncompetitive Contract).

52.229-5 Taxes—Contracts Performed in U.S.
Possessions or Puerto Rico.

52.229-6 Taxes—Foreign Fixed-Price Con-
tracts.

52.229-7 Taxes—Fixed-Price Contracts With
Foreign Governments.

52.229-8 Taxes—Foreign
ment Contracts.

Insurance

Insurance—Leased

Cost-Reimburse-
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52.229-9 Taxes—Cost-Reimbursement Con-
tracts With Foreign Governments.

52.229-10 State of New Mexico Gross Re-
ceipts and Compensating Tax.

52.230-1 Cost Accounting Standards Notices
and Certification.

52.230-2 Cost Accounting Standards.

52.230-3 Disclosure and Consistency of Cost
Accounting Practices.

52.230-4 Consistency in Cost Accounting
Practices.

52.230-5 Cost Accounting Standards—Edu-
cational Institution.

52.230-6 Administration of Cost Accounting
Standards.

52.231 [Reserved]

52.232-1 Payments.

52.232-2 Payments Under Fixed-Price Re-
search and Development Contracts.

52.232-3 Payments Under Personal Services
Contracts.

52.232-4 Payments Under Transportation
Contracts and Transportation-Related
Services Contracts.

52.232-5 Payments Under Fixed-Price Con-
struction Contracts.

52.232-6 Payment Under Communication
Service Contracts With Common Car-
riers.

52.232-7 Payments Under Time-and-Mate-
rials and Labor-Hour Contracts.

52.232-8 Discounts for Prompt Payment.

52.232-9 Limitation on Withholding of Pay-
ments.

52.232-10 Payments Under Fixed-Price Ar-
chitect-Engineer Contracts.

52.232-11 EXxtras.

52.232-12 Advance Payments.

52.232-13 Notice of Progress Payments.
52.232-14 Notice of Availability of Progress

Payments Exclusively for Small Business
Concerns.

52.232-15 Progress Payments Not Included.

52.232-16 Progress Payments.

52.232-17 Interest.

52.232-18 Awvailability of Funds.

52.232-19 Awvailability of Funds for the Next
Fiscal Year.

52.232-20 Limitation of Cost.

52.232-21 Limitation of Cost (Facilities).

52.232-22 Limitation of Funds.

52.232-23 Assignment of Claims.

52.232-24 Prohibition of Assignment of
Claims.

52.232-25 Prompt Payment.

52.232-26 Prompt Payment for Fixed-Price
Architect-Engineer Contracts.

52.232-27 Prompt Payment for Construction
Contracts.

52.232-28 [Reserved]

52.232-29 Terms for Financing of Purchases
of Commercial Items.

52.232-30 Installment Payments for Com-
mercial ltems.

52.232-31 Invitation to Propose Financing
Terms.

52.232-32 Performance-Based Payments.
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52.232-33 Mandatory Information for Elec-
tronic Funds Transfer Payment.

52.232-34 Optional Information for Elec-
tronic Funds Transfer Payment.

52.233-1 Disputes.

52.233-2 Service of Protest.

52.233-3 Protest After Award.

52.234-1 Industrial Resources Developed

Under Defense Production Act Title III.

52.235 [Reserved]

52.236-1 Performance of Work by the Con-
tractor.

52.236-2 Differing Site Conditions.

52.236-3 Site Investigation and Conditions
Affecting the Work.

52.236-4 Physical Data.

52.236-5 Material and Workmanship.

52.236-6 Superintendence by the Contractor.

52.236-7 Permits and Responsibilities.

52.236-8 Other Contracts.

52.236-9 Protection of Existing Vegetation,
Structures, Equipment, Utilities, and
Improvements.

52.236-10 Operations and Storage Areas.

52.236-11 Use and Possession Prior to Com-
pletion.

52.236-12 Cleaning Up.

52.236-13 Accident Prevention.

52.236-14 Awvailability and Use of Utility
Services.

52.236-15 Schedules for Construction Con-
tracts.

52.236-16 Quantity Surveys.

52.236-17 Layout of Work.

52.236-18 Work Oversight in Cost-Reim-
bursement Construction Contracts.

52.236-19 Organization and Direction of the
Work.

52.236-20 [Reserved]

52.236-21 Specifications and Drawings for
Construction.

52.236-22 Design Within Funding Limita-
tions.

52.236-23 Responsibility of the Architect-
Engineer Contractor.

52.236-24 Work Oversight in Architect-Engi-
neer Contracts.

52.236-25 Requirements for Registration of
Designers.

52.236-26 Preconstruction Conference.

52.236-27 Site Visit (Construction).

52.237-1 Site Visit.

52.237-2 Protection of Government Build-
ings, Equipment, and Vegetation.

52.237-3 Continuity of Services.

52.237-4 Payment by Government to Con-
tractor.

52.237-5 Payment by Contractor to Govern-
ment.

52.237-6 Incremental Payment by Contrac-
tor to Government.

52.237-7 Indemnification and Medical Liabil-
ity Insurance.

52.237-8 Restriction on Severance Payments
to Foreign Nationals.

52.237-9 Waiver of Limitation on Severance
Payments to Foreign Nationals.

10
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52.238 [Reserved]

52.239-1 Privacy or Security Safeguards.

52.240 [Reserved]

52.241 Utility Services
Clauses.

52.241-1 Electric Service Territory Compli-
ance Representation.

52.241-2 Order of Precedence-Utilities.

52.241-3 Scope and Duration of Contract.

52.241-4 Change in Class of Service.

52.241-5 Contractor’s Facilities.

§52.241-6 Service Provisions.

52.241-7 Change in Rates or Terms and Con-
ditions of Service for Regulated Services.

52.241-8 Change in Rates or Terms and Con-
ditions of Service for Unregulated Serv-
ices.

52.241-9 Connection Charge.

52.241-10 Termination Liability.

52.241-11 Multiple Service Locations.

52.241-12 Nonrefundable, Nonrecurring Serv-
ice Charge.

52.241-13 Capital Credits.

52.242-1 Notice of Intent to Disallow Costs.

52.242-2 Production Progress Reports.

52.242-3 Penalties for Unallowable Costs.

52.242-4 Certification of Indirect Costs.

52.242-5—52.242-9 [Reserved]

52.242-10 F.o.b. Origin—Government Bills of
Lading or Prepaid Postage.

52.242-11 F.o.b. Origin—Government Bills of
Lading or Indicia Mail.

Provisions and

52.242-12 Report of Shipment (REPSHIP).
52.242-13 Bankruptcy.

52.242-14 Suspension of Work.

52.242-15 Stop-Work Order.

52.242-16 Stop-Work Order—Facilities.
52.242-17 Government Delay of Work.

52.243-1 Changes—Fixed-Price.

52.243-2 Changes—Cost-Reimbursement.

52.243-3 Changes—Time-and-Materials
Labor-Hours.

52.243-4 Changes.

52.243-5 Changes and Changed Conditions.

52.243-6 Change Order Accounting.

52.243-7 Notification of Changes.

52.244-1 Subcontracts Fixed-Price
tracts.

52.244-2 Subcontracts (Cost-Reimbursement
and Letter Contracts.)

52.244-3 Subcontracts (Time-and-Materials
and Labor-Hour Contracts.)

52.244-4 Subcontractors and Outside Associ-
ates and Consultants.

52.244-5 Competition in Subcontracting.

52.244-6 Subcontracts for Commercial Items
and Commercial Components.

52.245-1 Property Records.

52.245-2 Government Property (Fixed-Price
Contracts).

52.245-3 ldentification of Government-Fur-
nished Property.

52.245-4 Government-Furnished
(Short Form).

52.245-5 Government Property (Cost-Reim-
bursement, Time-and-Material, or Labor-
Hour Contracts).

or

Con-

Property
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52.245-6 Liability for Government Property
(Demolition Services Contracts).

52.245-7 Government Property (Consolidated
Facilities).

52.245-8 Liability for the Facilities.

52.245-9 Use and Charges.

52.245-10 Government Property (Facilities
Acquisition).

52.245-11 Government Property (Facilities
Use).

52.245-12 Contract Purpose (Nonprofit Edu-
cational Institutions).

52.245-13 Accountable Facilities (Nonprofit
Educational Institutions).

52.245-14 Use of Government Facilities.

52.245-15 Transfer of Title to the Facilities.

52.245-16 Facilities Equipment Moderniza-
tion.

52.245-17 Special Tooling.

52.245-18 Special Test Equipment.

52.245-19 Government Property Furnished
“As Is.”

52.246-1 Contractor Inspection Require-
ments.

52.246-2 Inspection of Supplies—Fixed-
Price.

52.246-3 Inspection of Supplies—Cost-Reim-

bursement.

52.246-4 Inspection of Services—Fixed-Price.

52.246-5 Inspection of Services—Cost-Reim-
bursement.

52.246-6 Inspection—Time-and-Material and
Labor-Hour.

52.246-7 Inspection of Research and Develop-
ment—Fixed-Price.

52.246-8 Inspection of Research and Develop-
ment—Cost-Reimbursement.

52.246-9 Inspection of Research and Develop-
ment (Short Form).

52.246-10 Inspection of Facilities.

52.246-11 Higher-Level Contract Quality Re-
quirement (Government Specification).

52.246-12 Inspection of Construction.

52.246-13 Inspection—Dismantling, Demoli-
tion, or Removal of Improvements.

52.246-14 Inspection of Transportation.

52.246-15 Certificate of Conformance.

52.246-16 Responsibility for Supplies.

52.246-17 Warranty of Supplies of a Noncom-
plex Nature.

52.246-18 Warranty of Supplies of a Complex
Nature.

52.246-19 Warranty of Systems and Equip-
ment under Performance Specifications
or Design Criteria.

52.246-20 Warranty of Services.

52.246-21 Warranty of Construction.

52.246-22 [Reserved]

52.246-23 Limitation of Liability.

52.246-24 Limitation of Liability—High-
Value Items.

52.246-25 Limitation of Liability—Services.

52.247-1 Commercial Bill of Lading Nota-
tions.

52.247-2 Permits,
chises.

Authorities, or Fran-
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52.247-3 Capability to Perform a Contract
for the Relocation of a Federal Office.
52.247-4 Inspection of Shipping and Receiv-

ing Facilities.

52.247-5 Familiarization With Conditions.

52.247-6 Financial Statement.

52.247-7 Freight Excluded.

52.247-8 Estimated Weights or Quantities
Not Guaranteed.

52.247-9 Agreed Weight—General Freight.

52.247-10 Net Weight—General Freight.

52.247-11 Net Weight—Household Goods or
Office Furniture.

52.247-12 Supervision, Labor, or Materials.

52.247-13 Accessorial Services—Moving Con-
tracts.

52.247-14 Contractor Responsibility for Re-
ceipt of Shipment.

52.247-15 Contractor Responsibility
Loading and Unloading.

52.247-16 Contractor Responsibility for Re-
turning Undelivered Freight.

52.247-17 Charges.

52.247-18 Multiple Shipments.

52.247-19 Stopping in Transit for Partial Un-
loading.

52.247-20 Estimated Quantities or Weights
for Evaluation of Offers.

52.247-21 Contractor Liability for Personal
Injury and/or Property Damage.

52.247-22 Contractor Liability for Loss of
and/or Damage to Freight other than
Household Goods.

52.247-23 Contractor Liability for Loss of
and/or Damage to Household Goods.

52.247-24 Advance Notification by the Gov-
ernment.

52.247-25 Government-Furnished Equipment
With or Without Operators.

52.247-26 Government Direction and Mark-

for

ing.

52.247-27 Contract Not Affected by Oral
Agreement.

52.247-28 Contractor’s Invoices.

52.247-29 F.o.b. Origin.

52.247-30 F.o.b. Origin, Contractor’s Facil-
ity.

52.247-31 F.o.b. Origin, Freight Allowed.

52.247-32 F.o.b. Origin, Freight Prepaid.

52.247-33 F.o.b. Origin, With Differentials.

52.247-34 F.o.b. Destination.

52.247-35 F.o.b. Destination, Within Con-

signee’s Premises.

52.247-36 F.a.s. Vessel, Port of Shipment.

52.247-37 F.o.b. Vessel, Port of Shipment.

52.247-38 F.o.b. Inland Carrier, Point of Ex-
portation.

52.247-39 F.o.b. Inland Point, Country of Im-
portation.

52.247-40 Ex Dock, Pier, or Warehouse, Port
of Importation.

52.247-41 C.& f. Destination.

52.247-42 C.i.f. Destination.

52.247-43 F.o.b. Designated Air Carrier’s
Terminal, Point of Exportation.
52.247-44 F.o.b. Designated Air Carrier’s

Terminal, Point of Importation.
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52.247-45 F.o.b. Origin and/or F.o.b. Destina-
tion Evaluation.

52.247-46 Shipping Point(s) Used in Evalua-
tion of F.o.b. Origin Offers.

52.247-47 Evaluation—F.o0.b. Origin.

52.247-48 F.o.b. Destination—Evidence
Shipment.

52.247-49 Destination Unknown.

52.247-50 No Evaluation of Transportation
Costs.

52.247-51 Evaluation of Export Offers.

52.247-52 Clearance and Documentation Re-
quirements—Shipments to DOD Air or
Water Terminal Transshipment Points.

52.247-53 Freight Classification Description.

52.247-54 Diversion of Shipment under F.o.b.
Destination Contracts.

52.247-55 F.o.b. Point for Delivery of Gov-
ernment-Furnished Property.

52.247-56 Transit Arrangements.

52.247-57 Transportation Transit Privilege
Credits.

52.247-58 Loading, Blocking, and Bracing of
Freight Car Shipments.

52.247-59 F.o.b. Origin—Carload and Truck-
load Shipments.

52.247-60 Guaranteed Shipping Characteris-
tics.

52.247-61 F.o.b. Origin—Minimum Size of
Shipments.

52.247-62 Specific Quantities Unknown.

52.247-63 Preference for U.S.-Flag Air Car-
riers.

52.247-64 Preference for Privately Owned
U.S.-Flag Commercial Vessels.

52.247-65 F.o.b. Origin, Prepaid Freight—
Small Package Shipments.

52.247-66 Returnable Cylinders.

52.247-67 Submission of Commercial Trans-
portation Bills to the General Services
Administration for Audit.

52.248-1 Value Engineering.

52.248-2 Value Engineering—Architect-Engi-
neer.

52.248-3 Value Engineering—Construction.

52.249-1 Termination for Convenience of the
Government (Fixed-Price) (Short Form).

52.249-2 Termination for Convenience of the
Government (Fixed-Price).

52.249-3 Termination for Convenience of the
Government (Dismantling, Demolition,
or Removal of Improvements).

52.249-4 Termination for Convenience of the
Government (Services) (Short Form).
52.249-5 Termination for Convenience of the
Government (Educational and Other

Nonprofit Institutions).

52.249-6 Termination
ment).

52.249-7 Termination
tect-Engineer).
52.249-8 Default (Fixed-Price Supply and

Service).

52.249-9 Default (Fixed-Price Research and
Development).

52.249-10 Default
tion).

of

(Cost-Reimburse-

(Fixed-Price Archi-

(Fixed-Price Construc-
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52.249-11 Termination of Work (Consoli-
dated Facilities or Facilities Acquisi-
tion).

52.249-12 Termination (Personal Services).

52.249-13 Failure to Perform.

52.249-14 Excusable Delays.

52.250-1 Indemnification Under Public Law
85-804.

52.251-1 Government Supply Sources.
52.251-2 Interagency Fleet Management
System Vehicles and Related Services.
52.252-1 Solicitation Provisions Incor-

porated by Reference.

52.252-2 Clauses Incorporated by Reference.

52.252-3 Alterations in Solicitation.

52.252-4 Alterations in Contract.

52.252-5 Authorized Deviations
sions.

52.252-6 Authorized Deviations in Clauses.

52.253-1 Computer Generated Forms.

in Provi-

Subpart 52.3—Provision and Clause Matrix

52.300 Scope of subpart.
52.301 Solicitation provisions and contract
clauses (Matrix).

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42478, Sept. 19, 1983, unless
otherwise noted.

EDITORIAL NOTE: For a document removing
derivation lines wherever they appeared in
part 52, see 60 FR 48218, Sept. 18, 1995.

52.000 Scope of part.

This part (a) gives instructions for
using provisions and clauses in solici-
tations and/or contracts, (b) sets forth
the solicitation provisions and con-
tract clauses prescribed by this regula-
tion, and (c) presents a matrix listing
the FAR provisions and clauses appli-
cable to each principal contract type
and/or purpose (e.g., fixed-price supply,
cost-reimbursement research and de-
velopment).

[48 FR 42478, Sept. 19, 1983; 48 FR 43273, Sept.
22, 1983, as amended at 55 FR 3887, Feb. 5,
1990]

Subpart 52.1—Instructions for
Using Provisions and Clauses

52.100 Scope of subpart.

This subpart (a) gives instructions
for using part 52, including the expla-
nation and use of provision and clause
numbers, prescriptions, prefaces, and
the matrix; (b) prescribes procedures
for incorporating, identifying, and
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modifying provisions and clauses in so-
licitations and contracts, and for using
alternates; and (c) describes the deriva-
tion of FAR provisions and clauses.

[48 FR 42478, Sept. 19, 1983; 48 FR 43273, Sept.
22, 1983, as amended at 55 FR 3887, Feb. 5,
1990]

52.101 Using part 52.

(a) Definitions. Alternate means a sub-
stantive variation of a basic provision
or clause prescribed for use in a defined
circumstance. It (1) adds wording to, (2)
deletes wording from, or (3) substitutes
specified wording for a portion of the
basic provision or clause. The alternate
version of a provision or clause is the
basic provision or clause as changed by
the addition, deletion, or substitution
(see 52.105(a)).

Contract clause or clause means a
term or condition used in contracts or
in both solicitations and contracts, and
applying after contract award or both
before and after award.

Modification, as used in this subpart,
means a minor change in the details of
a provision or clause that is specifi-
cally authorized by the FAR and does
not alter the substance of the provision
or clause (see 52.104).

Solicitation provision or provision
means a term or condition used only in
solicitations and applying only before
contract award.

Substantially as follows or substantially
the same as, when used in the prescrip-
tion and preface of a provision or
clause, means that authorization is
granted to prepare and utilize a vari-
ation of that provision or clause to ac-
commodate requirements that are pe-
culiar to an individual acquisition; pro-
vided, that the variation includes the
salient features of the FAR provision
or clause, and is not inconsistent with
the intent, principle, and substance of
the FAR provision or clause or related
coverage of the subject matter.

(b) Numbering. (1) FAR provisions and
clauses. Subpart 52.2 sets forth the
texts of all FAR provisions and clauses,
each in its own separate subsection.
The subpart is arranged by subject
matter, in the same order as, and
keyed to, the parts of the FAR. Each
FAR provision or clause is uniquely
identified. All FAR provision and
clause numbers begin with *“52.2,”" since
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the texts of all FAR provisions and
clauses appear in subpart 52.2. The next
two digits of the provision or clause
number correspond to the number of
the FAR subject part in which the pro-
vision or clause is prescribed. The FAR
provision or clause number is then
completed by a hyphen and a sequen-
tial number assigned within each sec-
tion of subpart 52.2. The following ex-
ample illustrates the makeup of the
FAR provision or clause number:

52,243} Changes—Fixed-Price

Title

Subsection (Seq
52.243)

ial Number within

Section (Keyed to Subject Matter;
Clause is Prescribed in Part 43)

Part and Subpart (Invariable)

(2) Provisions or clauses that supple-
ment the FAR.

(i) Provisions or clauses that supple-
ment the FAR are—

(A) Prescribed and included in au-
thorized agency acquisition regulations
issued within an agency to satisfy the
specific needs of the agency as a whole;

(B) Prescribed and included in a regu-
lation issued by a suborganization of
an agency to satisfy the needs of that
particular suborganization; or

(C) Developed for use at a sub-
organizational level of an agency, not
meant for repetitive use, but intended
to meet the needs of an individual
acquisiton and, thus, impractical to in-

clude in either an agency or sub-
organization acquisition regulation.
(See 1.301(c).)

(i) Supplemental provisions or

clauses published in agency acquisition
regulations shall be in full text and the
prescription for the use of each shall be
included. Supplemental provisions or
clauses published in agency acquisition
regulations shall be numbered in the
same manner in which FAR provisions
and clauses are numbered except that—
(A) If it is included in an agency ac-
quisition regulation that is published
in the FEDERAL REGISTER and is codi-
fied in Title 48, Code of Federal Regula-
tions (48 CFR), the number shall be
preceded by the chapter number within
48 CFR assigned by the CFR staff; and
(B) The sequential number shall be
‘70"’ or a higher number (see 1.303).
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(iii) The sequential number at the
end of the number of a provision or
clause that supplements the FAR, like
its counterpart at the end of any FAR
provision or clause number, indicates
the subsection location of the provision
or clause in subpart 52.2 of the agency
acquisition regulation that contains its
full text. If, for example, an agency ac-
quisition regulation contains only one
provision followed by only one clause
supplementing the FAR in its section
52.236 (Construction and Architect-En-
gineer Contracts), then the sequential
numbers would be ‘70 for the provi-
sion and ‘71’ for the clause.

(c) Prescriptions. Each provision or
clause in subpart 52.2 is prescribed at
that place in the FAR text where the
subject matter of the provision or
clause receives its primary treatment.
The prescription includes all condi-
tions, requirements, and instructions
for using the provision or clause and
its alternates, if any. The provision or
clause may be referred to in other FAR
locations.

(d) Prefaces. Within subpart 52.2, each
provision or clause is prefaced with (1)
a cross-reference to the location in the
FAR subject text that prescribes its
use, and (2) directions for inserting it
in solicitations and/or contracts.

(e) Matrix. (1) The matrix in subpart
52.3 contains a column for each prin-
cipal type and/or purpose of contract
(e.g., fixed-price supply, cost reim-
bursement research and development).
The matrix lists the—

(i) Required solicitation provisions;

(ii) Required-when-applicable solici-
tation provisions;

(iii) Optional solicitation provisions;

(iv) Required contract clauses;

(v) Required-when-applicable
tract clauses; and

(vi) Optional contract clauses.

(2) For each provision or clause list-
ed, the matrix provides information
on—

(i) Whether incorporation by ref-
erence is or is not authorized;

(ii) The section of the Uniform Con-
tract Format (UCF) in which it is to be
located, if it is used in an acquisition
that is subject to the UCF;

(iii) Its number;

(iv) The citation of the FAR text
that prescribes its use; and

con-
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(v) Its title.

(3) Since the matrix does not provide
sufficient information to determine the
applicability of a provision or clause in
the “‘required-when-applicable”” and
“‘optional’’ categories, contracting offi-
cers shall refer to the FAR text (cited
in the matrix) that prescribes its use.

(4) The FAR matrix may be repro-
duced at agency levels, and at subordi-
nate levels, for the purpose of
supplementing it with agency-devel-
oped provisions and clauses. The re-
sulting consolidated matrices may be
included in agency acquisition regula-
tions.

(f) Dates. Since they are subject to re-
vision from time to time, all provi-
sions, clauses, and alternates are
dated; e.g., (DEC 1983). To avoid ques-
tions concerning which version of any
provision, clause, or alternate is opera-
tive in any given solicitation or con-
tract, its date shall be included wheth-
er it is incorporated by reference or in
full text.

[48 FR 42478, Sept. 19, 1983; 48 FR 43273, Sept.
22, 1983, as amended at 55 FR 3887, Feb. 5,
1990]

52.102 Incorporating provisions and
clauses.
52.102-1 Incorporation by reference.

(a) Except as specified in 52.102-2,
provisions and clauses may be incor-
porated by reference in solicitations
and/or contracts if they are prescribed
in—

(1) The FAR and are authorized to be
incorporated by reference (see subpart
52.3); or

(2) An agency acquisition regulation
published by—

(i) The Secretary of Defense for use
throughout the Department of Defense
(DOD); or

(i) The head of an agency outside the
DOD for agency-wide use.

(b) The provisions and clauses re-
ferred to in 52.102-1(a) should be incor-
porated by reference to the maximum
practical extent, rather than being in-
corporated in full text, even if they (1)
are used with one or more alternates or
on an optional basis, (2) are prescribed
on a ‘‘substantially as follows” or
“‘substantially the same as’’ basis; pro-
vided, that they are used verbatim, or
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(3) require modification or the inser-
tion by the Government of fill-in mate-
rial (see 52.104). However, the contract-
ing officer, upon request, shall provide
the full text of any provision or clause
incorporated by reference.

(c) Provisions or clauses may not be
incorporated by reference by being list-
ed in the (1) provision at 52.252-3, Alter-
ations in Solicitations, or (2) clause at
52.252-4, Alterations in Contract.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989; 55 FR 3887, Feb. 5,
1990]

52.102-2 Incorporation in full text.

(a) A provision or clause shall be in-
corporated in solicitations and/or con-
tracts in full text if it—

(1) Requires completion by the
offeror or prospective contractor;

(2) Is a FAR provision or clause that
will be used with an authorized devi-
ation (see subpart 1.4);

(3) Is a FAR provision or clause that
is not authorized to be incorporated by
reference (see subpart 52.3);

(4) Is prescribed for use in an agency
acquisition regulation published at lev-
els below those specified in 52.102-
1(@)(2);

(5) Is a special provision or clause of
the type described in 52.101(b)(2)(i)(C);

(6) Will be used in a specific acquisi-
tion or class of acquisitions covered by
a written determination of the chief of
the contracting office to restrict the
use of incorporation by reference for
valid reasons; or

(7) Is prescribed on a ‘“‘substantially
as follows” or ‘“‘substantially the same
as’’ basis in the FAR or an agency ac-
quisition regulation specified in 52.102-
1(a)(2), but will not be used verbatim.

(b) Provisions and clauses of the type
described in 52.101(b)(2)(i)(C), if devel-
oped by an organizational element
below that of the agency headquarters
level, shall be subject to agency over-
sight through the agency procedure re-
quired by 1.202.

(c) Provisions completed as annual
representations and certifications are
not required to be incorporated in so-
licitations in full text.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989; 55 FR 3887, Feb. 5,
1990]
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52.103 Identification of provisions and
clauses.

(a) Whenever any FAR provision or
clause is used without deviation in a
solicitation or contract, whether it is
incorporated by reference or in full
text, it shall be identified by number,
title, and date. This identification
shall also be used if the FAR provision
or clause is used with an authorized de-
viation, except that the contracting of-
ficer shall then insert “(DEVIATION)”
after the date. Solicited firms and con-
tractors will be advised of the meaning
of this insertion through the use of the
(1) provision at 52.252-5, Authorized De-
viations in Provisions, or (2) clause at
52.252-6, Authorized Deviations in
Clauses. The above mentioned provi-
sion and clause are prescribed in
52.107(e) and (f).

(b) Any provision or clause that sup-
plements the FAR whether it is incor-
porated by reference or in full text
shall be clearly identified by number,
title, date, and name of the regulation.
When a supplemental provision or
clause is used with an authorized devi-
ation, insert ““(DEVIATION)” after the
name of the regulation.

(c) A provision or clause of the type
described in 52.101(b)(2)(i)(C) shall be
identified by the title, date, and the
name of the agency or suborganization
within the agency that developed it.

(d) Except for provisions or clauses
covered by 52.103(c), the following hy-
pothetical examples illustrate how a
provision or clause that supplements
the FAR shall be identified when it is
incorporated in solicitations and/or
contracts by reference or in full text:

(1) If part 14 (Sealed Bidding) of the X
Agency Acquisition Regulation, pub-
lished in the FEDERAL REGISTER and
codified as Chapter 99 in 48 CFR, pre-
scribes the use of a provision entitled
“Bid Envelopes,” dated October 1983,
and that provision is sequentially the
first provision or clause appearing in
Section 52.214 of the X Agency Acquisi-
tion Regulation, then the identifica-

tion of that provision shall be
‘9952.214-70—Bid Envelopes (OCT
1983).”

(2) Assume that Y, a major organiza-
tional element of the X Agency, is au-
thorized to issue the Y Acquisition
Regulation, which is not published in
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the FEDERAL REGISTER and codified in
48 CFR. If part 36 (Construction and Ar-
chitect-Engineer Contracts) of the Y
Acquisition Regulation prescribes the
use of a clause entitled ‘‘Refrigerated
Display Cases,”” dated March 1983, per-
taining to a specialized type of con-
struction work, and that clause is se-
quentially the second provision or
clause appearing in Section 52.236 of
the Y Acquisition Regulation, then the
identification of that clause shall be
‘52.236-71—Refrigerated Display Cases
(MAR 1983)—Y Acquisition Regula-
tion.”

[48 FR 42478, Sept. 19, 1983, as amended at 52
FR 9039, Mar. 20, 1987]

52.104 Procedures for modifying and
completing provisions and clauses.

(a) Provisions and clauses shall not
be modified unless the FAR authorizes
their modification. Any such author-
izations are contained in the provision
or clause preface in subpart 52.2; for ex-
ample

(1) ““In the following clause, the stat-
ed 60-day period may be varied from 30
to 90 days’’; or

(2) ““*Task Order’ or other appropriate
designation may be substituted for
‘Schedule’ wherever that word appears
in the clause.”

(b) When modifying provisions or
clauses incorporated by reference, in-
sert the changed wording directly
below the title of the provision or
clause identifying to the lowest level
necessary (e.g., paragraph, sentence,
word), to clearly indicate what is being
modified.

(¢) When modifying provisions or
clauses incorporated in full text, mod-
ify the language directly by substitut-
ing the changed wording as permitted.

(d) When completing blanks in provi-
sions or clauses incorporated by ref-
erence, insert the fill-in information
directly below the title of the provision
or clause identifying to the Ilowest
level necessary to clearly indicate the
blanks being filled in.

(e) When completing blanks in provi-
sions or clauses incorporated in full
text, insert the fill-in information in
the blanks of the provision or clause.
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52.105 Procedures
nates.

for using alter-

(a) A major variation in a provision
or clause is accommodated by use of an
alternate. All alternates to a given pro-
vision or clause are prescribed at the
point in the FAR subject text where
the provision or clause is itself pre-
scribed. The alternates to each provi-
sion or clause are titled “Alternate 1,”
“Alternate Il1,”” ““Alternate I11,”” and so
on. In subpart 52.2, the instructions for
using these alternates appear after the
basic provision or clause. A statement
of the manner of and conditions for its
use is given for each alternate. This
statement shall be read in conjunction
with the preface to the provision or
clause.

(b) When an alternate is used, its
date shall be cited along with the date
of the basic provision or clause; e.g.,
52.209-3 FIRST ARTICLE AP-
PROVAL—CONTRACTOR TESTING
(OCT 1983)—ALTERNATE | (DEC 1983).

(c) Under certain circumstances, a
provision or clause may be used with
two or more alternates. In these cir-
cumstances, each of the applicable al-
ternates shall be cited, whether incor-
porated by reference or in full text;
e.g., 52.209-3 FIRST ARTICLE AP-
PROVAL—CONTRACTOR TESTING
(OCT 1983)—ALTERNATE | (DEC 1983)
AND ALTERNATE Il (FEB 1984). How-
ever, under no circumstances may an
alternate to a specific provision or
clause be applied to any other provi-
sion or clause.

52.106 Derivations of FAR provisions
and clauses.

(@) Nearly all FAR provisions and
clauses have been derived from Defense
Acquisition Regulation (DAR) and/or
Federal Procurement Regulations
(FPR) provisions and clauses. In order
to enable the user of this regulation to
understand the derivation, a notation
has been added at the bottom of each
FAR provision or clause underneath
the words ““(End of provision)” or
“(End of clause).” The notation shows
the nature of the derivation by one of
the following codes:

“NM”’ means new material not in the
DAR or FPR.
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“R” means the FAR coverage is re-
written from the DAR, FPR, or other
material from which it is derived.

“AV” means the FAR coverage re-
peats a provision or clause in the DAR,
FPR, or other source almost verbatim. In
the text of the provision or clause, ti-
tles of organizations, officials, or docu-
ments are changed or personal pro-
nouns deleted. The language is sub-
stantially the same, with no sub-
stantive differences from that of the
DAR, FPR, or other provision or clause
from which it is derived.

“V’” means the FAR coverage repeats
a DAR, FPR, or other provision or
clause verbatim.

(b) In addition, when the derivation
is from the DAR or FPR, the citation
(and date when appropriate) of the
DAR or FPR provision or clause from
which the FAR material is derived has
been included. The acronyms DAR and
FPR have not been used when citing
these former provisions or clauses,
since their citations are distinctive:
DAR citations generally begin “‘7-"” and
are dated, while the FPR citations all
begin ““1-"” and are undated.

(c) When a provision or clause is re-
vised or the FAR reissued, the deriva-
tion notations will be deleted.

52.107 Provisions and clauses
scribed in subpart 52.1.

(a) The contracting officer shall in-
sert the provision at 52.252-1, Solicita-
tion Provisions Incorporated by Ref-
erence, in solicitations in order to in-
corporate provisions by reference.

(b) The contracting officer shall in-
sert the clause at 52.252-2, Clauses In-
corporated by Reference, in solicita-
tions and contracts in order to incor-
porate clauses by reference.

(c) The contracting officer shall in-
sert the provision at 52.252-3, Alter-
ations in Solicitation, in solicitations
in order to revise or supplement, as
necessary, other parts of the solicita-
tion that apply to the solicitation
phase only, except for any provision
authorized for use with a deviation.

(d) The contracting officer shall in-
sert the clause at 52.252-4, Alterations
in Contract, in solicitations and con-
tracts in order to revise or supplement,
as necessary, other parts of the con-
tract, or parts of the solicitations that

pre-
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apply to the contract phase, except for
any clause authorized for use with a
deviation.

(e) The contracting officer shall in-
sert the provision at 52.252-5, Author-
ized Deviations in Provisions, in solici-
tations that include any FAR or sup-
plemental provision with an authorized
deviation. Whenever any FAR or sup-
plemental provision is used with an au-
thorized deviation, the contracting of-
ficer shall identify it by the same num-
ber, title, and date assigned to the pro-
vision when it is used without devi-
ation, include regulation name for any
supplemental provision, except that
the contracting officer shall insert
‘“(DEVIATION)” after the date of the
provision.

(f) The contracting officer shall in-
sert the clause at 52.252-6, Authorized
Deviations in Clauses, in solicitations
and contracts that include any FAR or
supplemental clause with an author-
ized deviation. Whenever any FAR or
supplemental clause is used with an au-
thorized deviation, the contracting of-
ficer shall identify it by the same num-
ber, title, and date assigned to the
clause when it is used without devi-
ation, include regulation name for any
supplemental clause, except that the
contracting officer shall insert “(DEVI-
ATION)” after the date of the clause.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989]

Subpart 52.2—Text of Provisions
and Clauses

52.200 Scope of subpart.

This subpart sets forth the texts of
all FAR provisions and clauses (see
52.101(b)(1)), and for each provision and
clause, gives (a) a cross-reference to
the location in the FAR that prescribes
its use, and (b) directions for including
it in solicitations and/or contracts.

52.201 [Reserved]

52.202-1 Definitions.
As prescribed in subpart 2.2, insert
the following clause:
DEFINITIONS (OCT 1995)

(a) Head of the agency (also called agency
head) or Secretary means the Secretary (or
Attorney General, Administrator, Governor,
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Chairperson, or other chief official, as appro-
priate) of the agency, including any deputy
or assistant chief official of the agency, and
the term authorized representative means any
person, persons, or board (other than the
Contracting Officer) authorized to act for the
head of the agency or Secretary.

(b) Commercial component means any com-
ponent that is a commercial item.

(c) Commercial item means—

(1) Any item, other than real property,
that is of a type customarily used for non-
governmental purposes and that—

(i) Has been sold, leased, or licensed to the
general public; or

(ii) Has been offered for sale, lease, or li-
cense to the general public;

(2) Any item that evolved from an item de-
scribed in paragraph (c)(1) of this clause
through advances in technology or perform-
ance and that is not yet available in the
commercial marketplace, but will be avail-
able in the commercial marketplace in time
to satisfy the delivery requirements under a
Government solicitation;

(3) Any item that would satisfy a criterion
expressed in paragraphs (c)(1) or (c)(2) of this
clause, but for—

(i) Modifications of a type customarily
available in the commercial marketplace; or

(ii) Minor modifications of a type not cus-
tomarily available in the commercial mar-
ketplace made to meet Federal Government
requirements. ‘“Minor” modifications means
modifications that do not significantly alter
the nongovernmental function or essential
physical characteristics of an item or com-
ponent, or change the purpose of a process.
Factors to be considered in determining
whether a modification is minor include the
value and size of the modification and the
comparative value and size of the final prod-
uct. Dollar values and percentages may be
used as guideposts, but are not conclusive
evidence that a modification is minor;

(4) Any combination of items meeting the
requirements of paragraphs (c)(1), (2), (3), or
(5) of this clause that are of a type customar-
ily combined and sold in combination to the
general public;

(5) Installation services, maintenance serv-
ices, repair services, training services, and
other services if such services are procured
for support of an item referred to in para-
graphs (c)(1), (2), (3), or (4) of this clause, and
if the source of such services—

(i) Offers such services to the general pub-
lic and the Federal Government contempora-
neously and under similar terms and condi-
tions; and

(ii) Offers to use the same work force for
providing the Federal Government with such
services as the source uses for providing such
services to the general public;

(6) Services of a type offered and sold com-
petitively in substantial quantities in the
commercial marketplace based on estab-
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lished catalog or market prices for specific
tasks performed under standard commercial
terms and conditions. This does not include
services that are sold based on hourly rates
without an established catalog or market
price for a specific service performed;

(7) Any item, combination of items, or
service referred to in subparagraphs (c)(1)
through (c)(6), notwithstanding the fact that
the item, combination of items, or service is
transferred between or among separate divi-
sions, subsidiaries, or affiliates of a Contrac-
tor; or

(8) A nondevelopmental item, if the procur-
ing agency determines the item was devel-
oped exclusively at private expense and sold
in substantial quantities, on a competitive
basis, to multiple State and local Govern-
ments.

(d) Component means any item supplied to
the Federal Government as part of an end
item or of another component.

(e) Nondevelopmental item means—

(1) Any previously developed item of sup-
ply used exclusively for governmental pur-
poses by a Federal agency, a State or local
government, or a foreign government with
which the United States has a mutual de-
fense cooperation agreement;

(2) Any item described in paragraph (e)(1)
of this definition that requires only minor
modification or modifications of a type cus-
tomarily available in the commercial mar-
ketplace in order to meet the requirements
of the procuring department or agency; or

(3) Any item of supply being produced that
does not meet the requirements of paragraph
(e)(1) or (e)(2) solely because the item is not
yet in use.

(f) Contracting Officer means a person with
the authority to enter into, administer, and/
or terminate contracts and make related de-
terminations and findings. The term includes
certain authorized representatives of the
Contracting Officer acting within the limits
of their authority as delegated by the Con-
tracting Officer.

(g) Except as otherwise provided in this
contract, the term subcontracts includes, but
is not limited to, purchase orders and
changes and modifications to purchase or-
ders under this contract.

(End of clause)

Alternate | (APR 1984). If the contract
is for personal services; construction;
architect-engineer services; or disman-
tling, demolition, or removal of im-
provements, delete paragraph (c) of the
basic clause.

[48 FR 42478, Sept. 19, 1983, as amended at 56
FR 41730, 41744, Aug. 22, 1991; 56 FR 67137,
Dec. 27, 1991; 60 FR 48250, Sept. 18, 1995]
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52.203-1 [Reserved]

52.203-2 Certificate of
Price Determination.

As prescribed in 3.103-1, insert the
following provision. If the solicitation
is a Request for Quotations, the terms
Quotation and Quoter may be sub-
stituted for Offer and Offeror.

Independent

CERTIFICATE OF INDEPENDENT PRICE
DETERMINATION (APR 1985)

(a) The offeror certifies that—

(1) The prices in this offer have been ar-
rived at independently, without, for the pur-
pose of restricting competition, any con-
sultation, communication, or agreement
with any other offeror or competitor relating
to (i) those prices, (ii) the intention to sub-
mit an offer, or (iii) the methods or factors
used to calculate the prices offered;

(2) The prices in this offer have not been
and will not be knowingly disclosed by the
offeror, directly or indirectly, to any other
offeror or competitor before bid opening (in
the case of a sealed bid solicitation) or con-
tract award (in the case of a negotiated so-
licitation) unless otherwise required by law;
and

(3) No attempt has been made or will be
made by the offeror to induce any other con-
cern to submit or not to submit an offer for
the purpose of restricting competition.

(b) Each signature on the offer is consid-
ered to be a certification by the signatory
that the signatory—

(1) Is the person in the offeror’s organiza-
tion responsible for determining the prices
being offered in this bid or proposal, and that
the signatory has not participated and will
not participate in any action contrary to
subparagraphs (a)(1) through (a)(3) above; or

(2)(i) Has been authorized, in writing, to
act as agent for the following principals in
certifying that those principals have not par-
ticipated, and will not participate in any ac-
tion contrary to subparagraphs (a)(1)
through (a)(3) above

[insert full name of person(s) in the offeror’s or-
ganization responsible for determining the prices
offered in this bid or proposal, and the title of
his or her position in the offeror’s organization];

(ii) As an authorized agent, does certify
that the principals named in subdivision
(b)(2)(i) above have not participated, and will
not participate, in any action contrary to
subparagraphs (a)(1) through (a)(3) above;
and

(iif) As an agent, has not personally par-
ticipated, and will not participate, in any ac-
tion contrary to subparagraphs (a)(1)
through (a)(3) above.

(c) If the offeror deletes or modifies sub-
paragraph (a)(2) above, the offeror must fur-
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nish with its offer a signed statement setting
forth in detail the circumstances of the dis-
closure.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

52.203-3 Gratuities.

As prescribed in 3.202, insert the fol-
lowing clause:

GRATUITIES (APR 1984)

(a) The right of the Contractor to proceed
may be terminated by written notice if, after
notice and hearing, the agency head or a des-
ignee determines that the Contractor, its
agent, or another representative—

(1) Offered or gave a gratuity (e.g., an en-
tertainment or gift) to an officer, official, or
employee of the Government; and

(2) Intended, by the gratuity, to obtain a
contract or favorable treatment under a con-
tract.

(b) The facts supporting this determination
may be reviewed by any court having lawful
jurisdiction.

(c) If this contract is terminated under
paragraph (a) above, the Government is enti-
tled—

(1) To pursue the same remedies as in a
breach of the contract; and

(2) In addition to any other damages pro-
vided by law, to exemplary damages of not
less than 3 nor more than 10 times the cost
incurred by the Contractor in giving gratu-
ities to the person concerned, as determined
by the agency head or a designee. (This sub-
paragraph (c)(2) is applicable only if this
contract uses money appropriated to the De-
partment of Defense.)

(d) The rights and remedies of the Govern-
ment provided in this clause shall not be ex-
clusive and are in addition to any other
rights and remedies provided by law or under
this contract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 39200, July 26, 1996]

52.203-4 [Reserved]
52.203-5 Covenant Against Contingent
Fees.

As prescribed in 3.404, insert the fol-
lowing clause:

COVENANT AGAINST CONTINGENT FEES (APR
1984)

(a) The Contractor warrants that no person
or agency has been employed or retained to



52.203-6

solicit or obtain this contract upon an agree-
ment or understanding for a contingent fee,
except a bona fide employee or agency. For
breach or violation of this warranty, the
Government shall have the right to annul
this contract without liability or, in its dis-
cretion, to deduct from the contract price or
consideration, or otherwise recover, the full
amount of the contingent fee.

(b) Bona fide agency, as used in this clause,
means an established commercial or selling
agency, maintained by a contractor for the
purpose of securing business, that neither ex-
erts nor proposes to exert improper influence
to solicit or obtain Government contracts
nor holds itself out as being able to obtain
any Government contract or contracts
through improper influence.

Bona fide employee, as used in this clause,
means a person, employed by a contractor
and subject to the contractor’s supervision
and control as to time, place, and manner of
performance, who neither exerts nor pro-
poses to exert improper influence to solicit
or obtain Government contracts nor holds
out as being able to obtain any Government
contract or contracts through improper in-
fluence.

Contingent fee, as used in this clause,
means any commission, percentage, broker-
age, or other fee that is contingent upon the
success that a person or concern has in se-
curing a Government contract.

Improper influence, as used in this clause,
means any influence that induces or tends to
induce a Government employee or officer to
give consideration or to act regarding a Gov-
ernment contract on any basis other than
the merits of the matter.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 56
FR 41730, Aug. 22, 1991; 61 FR 39189, July 26,
1996]

52.203-6 Restrictions on Subcontrac-
tor Sales to the Government.

As prescribed in 3.503-2, insert the
following clause:

RESTRICTIONS ON SUBCONTRACTOR SALES TO
THE GOVERNMENT (JUL 1995)

(a) Except as provided in (b) below, the
Contractor shall not enter into any agree-
ment with an actual or prospective sub-
contractor, nor otherwise act in any manner,
which has or may have the effect of restrict-
ing sales by such subcontractors directly to
the Government of any item or process (in-
cluding computer software) made or fur-
nished by the subcontractor under this con-
tract or under any follow-on production con-
tract.

(b) The prohibition in (a) above does not
preclude the Contractor from asserting
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rights that are otherwise authorized by law
or regulation.

(c) The Contractor agrees to incorporate
the substance of this clause, including this
paragraph (c), in all subcontracts under this
contract which exceed $100,000.

(End of clause)

Alternate 1 (OCT 1995). As prescribed
in 3.503-2, substitute the following
paragraph in place of paragraph (b) of
the basic clause:

(b) The prohibition in paragraph (a) of this
clause does not preclude the Contractor from
asserting rights that are otherwise author-
ized by law or regulation. For acquisitions of
commercial items, the prohibition in para-
graph (a) applies only to the extent that any
agreement restricting sales by subcontrac-
tors results in the Federal Government being
treated differently from any other prospec-
tive purchaser for the sale of the commercial
item(s).

[50 FR 35479, Aug. 30, 1985, as amended at 60
FR 34761, July 3, 1995; 60 FR 48251, Sept. 18,
1995; 61 FR 39198, July 26, 1996]

52.203-7 Anti-Kickback Procedures.

As prescribed in 3.502-3,
following clause:

insert the

ANTI-KICKBACK PROCEDURES (JUL 1995)

(a) Definitions.

Kickback, as used in this clause, means any
money, fee, commission, credit, gift, gratu-
ity, thing of value, or compensation of any
kind which is provided, directly or indi-
rectly, to any prime Contractor, prime Con-
tractor employee, subcontractor, or sub-
contractor employee for the purpose of im-
properly obtaining or rewarding favorable
treatment in connection with a prime con-
tract or in connection with a subcontract re-
lating to a prime contract.

Person, as used in this clause, means a cor-
poration, partnership, business association
of any kind, trust, joint-stock company, or
individual.

Prime contract, as used in this clause,
means a contract or contractual action en-
tered into by the United States for the pur-
pose of obtaining supplies, materials, equip-
ment, or services of any kind.

Prime Contractor, as used in this clause,
means a person who has entered into a prime
contract with the United States.

Prime Contractor employee, as used in this
clause, means any officer, partner, employee,
or agent of a prime Contractor.

Subcontract, as used in this clause, means a
contract or contractual action entered into
by a prime Contractor or subcontractor for
the purpose of obtaining supplies, materials,
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equipment, or services of any kind under a
prime contract.

Subcontractor, as used in this clause, (1)
means any person, other than the prime Con-
tractor, who offers to furnish or furnishes
any supplies, materials, equipment, or serv-
ices of any kind under a prime contract or a
subcontract entered into in connection with
such prime contract, and (2) includes any
person who offers to furnish or furnishes gen-
eral supplies to the prime Contractor or a
higher tier subcontractor.

Subcontractor employee, as used in this
clause, means any officer, partner, employee,
or agent of a subcontractor.

(b) The Anti-Kickback Act of 1986 (41
U.S.C. 51-58) (the Act), prohibits any person
from—

(1) Providing or attempting to provide or
offering to provide any kickback;

(2) Soliciting, accepting, or attempting to
accept any kickback; or

(3) Including, directly or indirectly, the
amount of any kickback in the contract
price charged by a prime Contractor to the
United States or in the contract price
charged by a subcontractor to a prime Con-
tractor or higher tier subcontractor.

(c)(1) The Contractor shall have in place
and follow reasonable procedures designed to
prevent and detect possible violations de-
scribed in paragraph (b) of this clause in its
own operations and direct business relation-
ships.

(2) When the Contractor has reasonable
grounds to believe that a violation described
in paragraph (b) of this clause may have oc-
curred, the Contractor shall promptly report
in writing the possible violation. Such re-
ports shall be made to the inspector general
of the contracting agency, the head of the
contracting agency if the agency does not
have an inspector general, or the Depart-
ment of Justice.

(3) The Contractor shall cooperate fully
with any Federal agency investigating a pos-
sible violation described in paragraph (b) of
this clause.

(4) The Contracting Officer may (i) offset
the amount of the kickback against any
monies owed by the United States under the
prime contract and/or (ii) direct that the
Prime Contractor withhold, from sums owed
a subcontractor under the prime contract,
the amount of any kickback. The Contract-
ing Officer may order the monies withheld
under subdivision (c)(4)(ii) of this clause be
paid over to the Government unless the Gov-
ernment has already offset those monies
under subdivision (c)(4)(i) of this clause. In
either case, the Prime Contractor shall no-
tify the Contracting Officer when the monies
are withheld.

(5) The Contractor agrees to incorporate
the substance of this clause, including this
subparagraph (c)(5) but excepting subpara-
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graph (c)(1), in all subcontracts under under
this contract which exceed $100,000.

[52 FR 6122, Feb. 27, 1987, as amended at 53
FR 34228, Sept. 2, 1988; 53 FR 36028, Sept. 16,
1988; 60 FR 34761, July 3, 1995]

52.203-8 Requirement for Certificate
of Procurement Integrity.

As prescribed in 3.104-10(a), insert the
following provision:

REQUIREMENT FOR CERTIFICATE OF
PROCUREMENT INTEGRITY (SEPT 1995)

(a) Definitions. The definitions at FAR
3.104-4 are hereby incorporated in this provi-
sion.

(b) Certifications. As required in paragraph
(c) of this provision, the officer or employee
responsible for this offer shall execute the
following certification. The certification in
paragraph (b)(2) of this provision is not re-
quired for a procurement of commercial
items.

CERTIFICATE OF PROCUREMENT INTEGRITY

(1) I, [Name of certifier], am the officer or
employee responsible for the preparation of
this offer and hereby certify that, to the best
of my knowledge and belief, with the excep-
tion of any information described in this cer-
tificate, 1 have no information concerning a
violation of possible violation of subsection
27(a), (b), (d), or (f) of the Office of Federal
Procurement Policy Act, as amended* (41
U.S.C. 423), (hereinafter referred to as ‘“‘the
Act’’), as implemented in the FAR, occurring
during the conduct of this procurement (so-
licitation number).

(2) As required by subsection 27(e)(1)(B) of
the Act, | further certify that, to the best of
my knowledge and belief, each officer, em-
ployee, agent, representative, and consultant
of [Name of Offeror] who has participated
personally and substantially in the prepara-
tion or submission of this offer has certified
that he or she is familiar with, and will com-
ply with, the requirements of subsection
27(a) of the Act, as implemented in the FAR,
and will report immediately to me any infor-
mation concerning a violation or possible
violation of subsections 27 (a), (b), (d), or (f)
of the Act, as implemented in the FAR, per-
taining to this procurement.

(3) Violations or possible violations: (Con-
tinue on plain bond paper if necessary and
label Certificate of Procurement Integrity

(Continuation Sheet), ENTER NONE IF
NONE EXIST)
(4) | agree that, if awarded a contract

under this solicitation, the certifications re-
quired by subsection 27(e)(1)(B) of the Act
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shall be maintained in accordance with para-
graph (f) of this provision.

[Signature of the officer or employee respon-
sible for the offer and date]
[Typed name of the officer or employee re-
sponsible for the offer]

*Subsections 27 (a), (b), and (d) are effec-
tive on December 1, 1990. Subsection 27(f) is
effective on June 1, 1991.

THIS CERTIFICATION CONCERNS A MAT-
TER WITHIN THE JURISDICTION OF AN
AGENCY OF THE UNITED STATES AND
THE MAKING OF A FALSE, FICTITIOUS,
OR FRAUDULENT CERTIFICATION MAY
RENDER THE MAKER SUBJECT TO PROS-
ECUTION UNDER TITLE 18, UNITED
STATES CODE, SECTION 1001.

(End of certification)

(c)(1) For procurements using sealed bid-
ding procedures, the signed -certifications
shall be submitted by each bidder with the
bid submission except for procurements
using two-step sealed bidding procedures (see
subpart 14.5). For those procurements, the
certifications shall be submitted with sub-
mission of the step two sealed bids. A certifi-
cate is not required for indefinite delivery
contracts (see subpart 16.5) unless the total
estimated value of all orders eventually to
be placed under the contract is expected to
exceed $100,000.

(2) For contracts and contract modifica-
tions which include options, a certificate is
required when the aggregate value of the
contract and contract modification and all
options (see 3.104-4(e)) exceeds $100,000.

(3) Failure of a bidder to submit the signed
certificate with its bid shall render the bid
nonresponsive.

(d) Pursuant to FAR 3.104-9(d), the Offeror
may be requested to execute additional cer-
tifications at the request of the Government.
Failure of an Offeror to submit the addi-
tional certifications shall cause its offer to
be rejected.

(e) A certification containing a disclosure
of a violation or possible violation will not
necessarily result in the withholding of an
award under this solicitation. However, the
Government, after evaluation of the disclo-
sure, may cancel this procurement or take
any other appropriate actions in the inter-
ests of the Government, such as disqualifica-
tion of the Offeror.

() In making the certification in para-
graph (2) of the certificate, the officer or em-
ployee of the competing contractor respon-
sible for the offer may rely upon a one-time
certification from each individual required
to submit a certification to the competing
contractor, supplemented by periodic train-
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ing. These certifications shall be obtained at
the earliest possible date after an individual
required to certify begins employment or as-
sociation with the contractor. If a contrac-
tor decides to rely on a certification exe-
cuted prior to the suspension of section 27
(i.e., prior to December 1, 1989), the Contrac-
tor shall ensure that an individual who has
so certified is notified that section 27 has
been reinstated. These certifications shall be
maintained by the Contractor for 6 years
from the date a certifying employee’s em-
ployment with the company ends or, for an
agent, representative, or consultant, 6 years
from the date such individual ceases to act
on behalf of the Contractor.

(g9) Certifications under paragraphs (b) and
(d) of this provision are material representa-
tions of fact upon which reliance will be
placed in awarding a contract.

(End of provision)

Alternate | (SEP 1990). Procurements
using other than sealed bidding proce-
dures:

(c) For procurements, including contract
modifications, in excess of $100,000 made
using procedures other than sealed bidding,
the signed certifications shall be submitted
by the successful Offeror to the Contracting
Officer within the time period specified by
the Contracting Officer when requesting the
certificates except as provided in subpara-
graphs (c)(1) through (c)(5) of this clause. In
no event shall the certificate be submitted
subsequent to award of a contract or execu-
tion of a contract modification:

(1) For letter contracts, other unpriced
contracts, or unpriced contract modifica-
tions, whether or not the unpriced contract
or modification contains a maximum or not
to exceed price, the signed certifications
shall be submitted prior to the award of the
letter contract, unpriced contract, or un-
priced contract modification, and prior to
the definitization of the letter contract or
the establishment of the price of the un-
priced contract or unpriced contract modi-
fication. The second certification shall apply
only to the period between award of the let-
ter contract and execution of the document
definitizing the letter contract, or award of
the unpriced contract or unpriced contract
modification and execution of the document
establishing the definitive price of such un-
priced contract or unpriced contract modi-
fication.

(2) For basic ordering agreements, prior to
the execution of a priced order; prior to the
execution of an unpriced order, whether or
not the unpriced order contains a maximum
or not to exceed price; and, prior to estab-
lishing the price of an unpriced order. The
second certificate to be submitted for un-
priced orders shall apply only to the period
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between award of the unpriced order and exe-
cution of the document establishing the de-
finitive price for such order.

(3) A certificate is not required for indefi-
nite delivery contracts (see subpart 16.5) un-
less the total estimated value of all orders
eventually to be placed under the contract is
expected to exceed $100,000.

(4) For contracts and contract modifica-
tions which include options, a certificate is
required when the aggregate value of the
contract or contract modification and all op-
tions (see 3.104-4(e)) exceeds $100,000.

(5) For purposes of contracts entered into
under section 8(a) of the SBA, the business
entity with whom the SBA contracts, and
not the SBA, shall be required to comply
with the certification requirements of sub-
section 27(e). The SBA shall obtain the
signed certificate from the business entity
and forward the certificate to the Contract-
ing Officer prior to the award of a contract
to the SBA.

(6) Failure of an Offeror to submit the
signed certificate within the time prescribed
by the Contracting Officer shall cause the
offer to be rejected.

[55 FR 36796, Sept. 6, 1990, as amended at 55
FR 49854, Nov. 30, 1990; 55 FR 52130, Dec. 19,
1990; 56 FR 29137, June 25, 1991; 60 FR 37774,
July 21, 1995]

52.203-9 Requirement for Certificate
of Procurement Integrity—Modi-
fication.

As prescribed in 3.104-10(b), insert the
following clause:

REQUIREMENT FOR CERTIFICATE OF PROCURE-
MENT INTEGRITY—MODIFICATION (SEPT 1995)

(a) Definitions. The definitions set forth in
FAR 3.104-4 are hereby incorporated in this
clause.

(b) The Contractor agrees that it will exe-
cute the certification set forth in paragraph
(c) of this clause when requested by the Con-
tracting Officer in connection with the exe-
cution of any modification of this contract.

(c) Certification. As required in paragraph
(b) of this clause, the officer or employee re-
sponsible for the modification proposal shall
execute the following certification. The cer-
tification in paragraph (c)(2) of this clause is
not required for a modification which pro-
cures commercial items.

CERTIFICATE OF PROCUREMENT INTEGRITY—
MODIFICATION (Nov 1990)

(1) I, [Name of certifier], am the officer or
employee responsible for the preparation of
this modification proposal and hereby cer-
tify that, to the best of my knowledge and
belief, with the exception of any information
described in this certification, | have no in-
formation concerning a violation or possible
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violation of subsection 27(a), (b), (d), or (f) of
the Office of Federal Procurement Policy
Act, as amended * (41 U.S.C. 423), (hereinafter
referred to as the Act), as implemented in the
FAR, occurring during the conduct of this
procurement (contract and modification
number).

(2) As required by subsection 27(e)(1)(B) of
the Act, | further certify that to the best of
my knowledge and belief, each officer, em-
ployee, agent, representative, and consultant
of [Name of Offeror] who has participated
personally and substantially in the prepara-
tion or submission of this proposal has cer-
tified that he or she is familiar with, and
will comply with, the requirements of sub-
section 27(a) of the Act, as implemented in
the FAR, and will report immediately to me
any information concerning a violation or
possible violation of subsections 27(a), (b),
(d), or (f) of the Act, as implemented in the
FAR, pertaining to this procurement.

(3) Violations or possible violations: (Con-
tinue on plain bond paper if necessary and
label Certificate of Procurement Integrity—
Modification (Continuation Sheet), enter
NONE if none exists)

[Signature of the officer or employee respon-
sible for the modification proposal and date]
[Typed name of the officer or employee re-
sponsible for the modification proposal]

*Subsections 27 (a), (b), and (d) are effec-
tive on December 1, 1990. Subsection 27(f) is
effective on June 1, 1991.

THIS CERTIFICATION CONCERNS A MAT-
TER WITHIN THE JURISDICTION OF AN
AGENCY OF THE UNITED STATES AND
THE MAKING OF A FALSE, FICTITIOUS,
OR FRAUDULENT CERTIFICATION MAY
RENDER THE MAKER SUBJECT TO PROS-
ECUTION UNDER TITLE 18, UNITED
STATES CODE, SECTION 1001.

(End of certification)

(d) In making the certification in para-
graph (2) of the certificate, the officer or em-
ployee of the competing Contractor respon-
sible for the offer or bid, may rely upon a
one-time certification from each individual
required to submit a certification to the
competing Contractor, supplemented by
periodic training. These certifications shall
be obtained at the earliest possible date after
an individual required to certify begins em-
ployment or association with the contractor.
If a contractor decides to rely on a certifi-
cation executed prior to the suspension of
section 27 (i.e., prior to December 1, 1989),
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the Contractor shall ensure that an individ-
ual who has so certified is notified that sec-
tion 27 has been reinstated. These certifi-
cations shall be maintained by the Contrac-
tor for a period of 6 years from the date a
certifying employee’s employment with the
company ends or, for an agency, representa-
tive, or consultant, 6 years from the date
such individual ceases to act on behalf of the
contractor.

(e) The certification required by paragraph
(c) of this clause is a material representation
of fact upon which reliance will be placed in
executing this modification.

(End of clause)

[55 FR 36797, Sept. 6, 1990, as amended at 55
FR 49854, Nov. 30, 1990; 56 FR 29137, June 25,
1991; 60 FR 37774, July 21, 1995]

52.203-10 Price or Fee Adjustment for
Illegal or Improper Activity.

As prescribed in 3.104-10(c) insert the
following clause:

PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR
IMPROPER ACTIVITY (SEP 1990)

(a) The Government, at its election, may
reduce the price of a fixed-price type con-
tract or contract modification and the total
cost and fee under a cost-type contract or
contract modification by the amount of prof-
it or fee determined as set forth in paragraph
(b) of this clause if the head of the contract-
ing activity or his or her designee deter-
mines that there was a violation of sub-
section 27(a) of the Office of Federal Procure-
ment Policy Act, as amended (41 U.S.C. 423),
as implemented in the FAR. In the case of a
contract modification, the fee subject to re-
duction is the fee specified in the particular
contract modification at the time of execu-
tion, except as provided in subparagraph
(b)(5) of this clause.

(b) The price or fee reduction referred to in
paragraph (a) of this clause shall be—

(1) For cost-plus-fixed-fee contracts, the
amount of the fee specified in the contract at
the time of award;

(2) For cost-plus-incentive-fee conrtracts,
the target fee specified in the contract at the
time of award, notwithstanding any mini-
mum fee or “‘fee floor’ specified in the con-
tract.

(3) For cost-plus-award-fee contracts—

(i) The base fee established in the contract
at the time of contract award;

(i) If no base fee is specified in the con-
tract, 30 percent of the amount of each
award fee otherwise payable to the Contrac-
tor for each award fee evaluation period or
at each award fee determination point.

(4) For fixed-price-incentive contracts, the
Government may—
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(i) Reduce the contract target price and
contract target profit both by an amount
equal to the initial target profit specified in
the contract at the time of contract award;
or

(ii) If an immediate adjustment to the con-
tract target price and contract target profit
would have a significant adverse impact on
the incentive price revision relationship
under the contract, or adversely affect the
contract financing provisions, the Contract-
ing Officer may defer such adjustment until
establishment of the total final price of the
contract. The total final price established in
accordance with the incentive price revision
provisions of the contract shall be reduced
by an amount equal to the initial target
profit specified in the contract at the time of
contract award and such reduced price shall
be the total final contract price.

(5) For firm-fixed-price contracts or con-
tract modifications, by 10 percent of the ini-
tial contract price; 10 percent of the contract
modification price; or a profit amount deter-
mined by the Contracting Officer from
records or documents in existence prior to
the date of the contract award or modifica-
tion.

(c) The Government may, at its election,
reduce a prime contractor’s price or fee in
accordance with the procedures of paragraph
(b) of this clause for violations of the Act by
its subcontractors by an amount not to ex-
ceed the amount of profit or fee reflected in
the subcontract at the time the subcontract
was first definitively priced.

(d) In addition to the remedies in para-
graphs (a) and (c) of this clause, the Govern-
ment may terminate this contract for de-
fault. The rights and remedies of the Govern-
ment specified herein are not exclusive, and
are in addition to any other rights and rem-
edies provided by law or under this contract.

(End of clause)

[55 FR 36797, Sept. 6, 1990]

52.203-11 Certification and Disclosure
Regarding Payments to Influence
Certain Federal Transactions.

As prescribed in 3.808, insert the fol-
lowing provision:

CERTIFICATION AND DISCLOSURE REGARDING
PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS (APR 1991)

(a) The definitions and prohibitions con-
tained in the clause, at FAR 52.203-12, Limi-
tation on Payments to Influence Certain
Federal Transactions, included in this solici-
tation, are hereby incorporated by reference
in paragraph (b) of this certification.

(b) The offeror, by signing its offer, hereby
certifies to the best of his or her knowledge
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and belief that on or after December 23,
1989,—

(1) No Federal appropriated funds have
been paid or will be paid to any person for in-
fluencing or attempting to influence an offi-
cer or employee of any agency, a Member of
Congress, an officer or employee of Congress,
or an employee of a Member of Congress on
his or her behalf in connection with the
awarding of any Federal contract, the mak-
ing of any Federal grant, the making of any
Federal loan, the entering into of any coop-
erative agreement, and the extension, con-
tinuation, renewal, amendment or modifica-
tion of any Federal contract, grant, loan, or
cooperative agreement;

(2) If any funds other than Federal appro-
priated funds (including profit or fee re-
ceived under a covered Federal transaction)
have been paid, or will be paid, to any person
for influencing or attempting to influence an
officer or employee of any agency, a Member
of Congress, an officer or employee of Con-
gress, or an employee of a Member of Con-
gress on his or her behalf in connection with
this solicitation, the offeror shall complete
and submit, with its offer, OMB standard
form LLL, Disclosure of Lobbying Activities,
to the Contracting Officer; and

(3) He or she will include the language of
this certification in all subcontract awards
at any tier and require that all recipients of
subcontract awards in excess of $100,000 shall
certify and disclose accordingly.

(c) Submission of this certification and dis-
closure is a prerequisite for making or enter-
ing into this contract imposed by section
1352, title 31, United States Code. Any person
who makes an expenditure prohibited under
this provision or who fails to file or amend
the disclosure form to be filed or amended by
this provision, shall be subject to a civil pen-
alty of not less than $10,000, and not more
than $100,000, for each such failure.

(End of provision)

[55 FR 3193, Jan. 30, 1990, as amended at 56
FR 15155, Apr. 15, 1991]

52.203-12 Limitation on Payments to
Influence Certain Federal Trans-
actions.

As prescribed in 3.808, insert the fol-
lowing clause:

LIMITATION ON PAYMENTS TO INFLUENCE
CERTAIN FEDERAL TRANSACTIONS (JAN 1990)

(a) Definitions.

Agency, as used in this clause, means exec-
utive agency as defined in 2.101.

Covered Federal action, as used in this
clause, means any of the following Federal
actions:

(a) The awarding of any Federal contract.

(b) The making of any Federal grant.
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(c) The making of any Federal loan.

(d) The entering into of any cooperative
agreement.

(e) The extension, continuation, renewal,
amendment, or modification of any Federal
contract, grant, loan, or cooperative agree-
ment.

Indian tribe and tribal organization, as used
in this clause, have the meaning provided in
section 4 of the Indian Self-Determination
and Education Assistance Act (25 U.S.C.
450B) and include Alaskan Natives.

Influencing or attempting to influence, as
used in this clause, means making, with the
intent to influence, any communication to
or appearance before an officer or employee
of any agency, a Member of Congress, an offi-
cer or employee of Congress, or an employee
of a Member of Congress in connection with
any covered Federal action.

Local government, as used in this clause,
means a unit of government in a State and,
if chartered, established, or otherwise recog-
nized by a State for the performance of a
governmental duty, including a local public
authority, a special district, an intrastate
district, a council of governments, a sponsor
group representative organization, and any
other instrumentality of a local government.

Officer or employee of an agency, as used in
this clause, includes the following individ-
uals who are employed by an agency:

(a) An individual who is appointed to a po-
sition in the Government under title 5, Unit-
ed States Code, including a position under a
temporary appointment.

(b) A member of the uniformed services, as
defined in subsection 101(3), title 37, United
States Code.

(c) A special Government employee, as de-
fined in section 202, title 18, United States
Code.

(d) An individual who is a member of a
Federal advisory committee, as defined by
the Federal Advisory Committee Act, title 5,
United States Code, appendix 2.

Person, as used in this clause, means an in-
dividual, corporation, company, association,
authority, firm, partnership, society, State,
and local government, regardless of whether
such entity is operated for profit, or not for
profit. This term excludes an Indian tribe,
tribal organization, or any other Indian or-
ganization with respect to expenditures spe-
cifically permitted by other Federal law.

Reasonable compensation, as used in this
clause, means, with respect to a regularly
employed officer or employee of any person,
compensation that is consistent with the
normal compensation for such officer or em-
ployee for work that is not furnished to, not
funded by, or not furnished in cooperation
with the Federal Government.

Reasonable payment, as used in this clause,
means, with respect to professional and
other technical services, a payment in an
amount that is consistent with the amount
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normally paid for such services in the pri-
vate sector.

Recipient, as used in this clause, includes
the Contractor and all subcontractors. This
term excludes an Indian tribe, tribal organi-
zation, or any other Indian organization
with respect to expenditures specifically per-
mitted by other Federal law.

Regularly employed, as used in this clause,
means, with respect to an officer or em-
ployee of a person requesting or receiving a
Federal contract, an officer or employee who
is employed by such person for at least 130
working days within 1 year immediately pre-
ceding the date of the submission that initi-
ates agency consideration of such person for
receipt of such contract. An officer or em-
ployee who is employed by such person for
less than 130 working days within 1 year im-
mediately preceding the date of the submis-
sion that initiates agency consideration of
such person shall be considered to be regu-
larly employed as soon as he or she is em-
ployed by such person for 130 working days.

State, as used in this clause, means a State
of the United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, a
territory or possession of the United States,
an agency or instrumentality of a State, and
multi-State, regional, or interstate entity
having governmental duties and powers.

(b) Prohibitions. (1) Section 1352 of title 31,
United States Code, among other things, pro-
hibits a recipient of a Federal contract,
grant, loan, or cooperative agreement from
using appropriated funds to pay any person
for influencing or attempting to influence an
officer or employee of any agency, a Member
of Congress, an officer or employee of Con-
gress, or an employee of a Member of Con-
gress in connection with any of the following
covered Federal actions: the awarding of any
Federal contract; the making of any Federal
grant; the making of any Federal loan; the
entering into of any cooperative agreement;
or the modification of any Federal contract,
grant, loan, or cooperative agreement.

(2) The Act also requires Contractors to
furnish a disclosure if any funds other than
Federal appropriated funds (including profit
or fee received under a covered Federal
transaction) have been paid, or will be paid,
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with a
Federal contract, grant, loan, or cooperative
agreement.

(3) The prohibitions of the Act do not apply
under the following conditions:

(i) Agency and legislative liaison by own em-
ployees. (A) The prohibition on the use of ap-
propriated funds, in subparagraph (b)(1) of
this clause, does not apply in the case of a
payment of reasonable compensation made
to an officer or employee of a person request-
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ing or receiving a covered Federal action if
the payment is for agency and legislative li-
aison activities not directly related to a cov-
ered Federal action.

(B) For purposes of subdivision (b)(3)(i)(A)
of this clause, providing any information
specifically requested by an agency or Con-
gress is permitted at any time.

(C) The following agency and legislative li-
aison activities are permitted at any time
where they are not related to a specific solic-
itation for any covered Federal action:

(1) Discussing with an agency the qualities
and characteristics (including individual
demonstrations) of the person’s products or
services, conditions or terms of sale, and
service capabilities.

(2) Technical discussions and other activi-
ties regarding the application or adaptation
of the person’s products or services for an
agency’s use.

(D) The following agency and legislative li-
aison activities are permitted where they are
prior to formal solicitation of any covered
Federal action—

(1) Providing any information not specifi-
cally requested but necessary for an agency
to make an informed decision about initi-
ation of a covered Federal action;

(2) Technical discussions regarding the
preparation of an unsolicited proposal prior
to its official submission; and

(38) Capability presentations by persons
seeking awards from an agency pursuant to
the provisions of the Small Business Act, as
amended by Pub. L. 95-507, and subsequent
amendments.

(E) Only those services expressly author-
ized by subdivison (b)(3)(i)(A) of this clause
are permitted under this clause.

(ii) Professional and technical services. (A)
The prohibition on the use of appropriated
funds, in subparagraph (b)(1) of this clause,
does not apply in the case of—

(1) A payment of reasonable compensation
made to an officer or employee of a person
requesting or receiving a covered Federal ac-
tion or an extension, continuation, renewal,
amendment, or modification of a covered
Federal action, if payment is for professional
or technical services rendered directly in the
preparation, submission, or negotiation of
any bid, proposal, or application for that
Federal action or for meeting requirements
imposed by or pursuant to law as a condition
for receiving that Federal action.

(2) Any reasonable payment to a person,
other than an officer or employee of a person
requesting or receiving a covered Federal ac-
tion or an extension, continuation, renewal,
amendment, or modification of a covered
Federal action if the payment is for profes-
sional or technical services rendered directly
in the preparation, submission, or negotia-
tion of any bid, proposal, or application for
that Federal action or for meeting require-
ments imposed by or pursuant to law as a
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condition for receiving that Federal action.
Persons other than officers or employees of a
person requesting or receiving a covered
Federal action include consultants and trade
associations.

(B) For purposes of subdivision (b)(3)(ii)(A)
of this clause, professional and technical serv-
ices shall be limited to advice and analysis
directly applying any professional or tech-
nical discipline. For example, drafting of a
legal document accompanying a bid or pro-
posal by a lawyer is allowable.

Similarly, technical advice provided by an
engineer on the performance or operational
capability of a piece of equipment rendered
directly in the negotiation of a contract is
allowable. However, communications with
the intent to influence made by a profes-
sional (such as a licensed lawyer) or a tech-
nical person (such as a licensed accountant)
are not allowable under this section unless
they provide advice and analysis directly ap-
plying their professional or technical exper-
tise and unless the advice or analysis is ren-
dered directly and solely in the preparation,
submission or negotiation of a covered Fed-
eral action. Thus, for example, communica-
tions with the intent to influence made by a
lawyer that do not provide legal advice or
analysis directly and solely related to the
legal aspects of his or her clients’s proposal,
but generally advocate one proposal over an-
other are not allowable under this section
because the lawyer is not providing profes-
sional legal services. Similarly, communica-
tions with the intent to influence made by
an engineer providing an engineering analy-
sis prior to the preparation or submission of
a bid or proposal are not allowable under
this section since the engineer is providing
technical services but not directly in the
preparation, submission or negotiation of a
covered Federal action.

(C) Requirements imposed by or pursuant
to law as a condition for receiving a covered
Federal award include those required by law
or regulation and any other requirements in
the actual award documents.

(D) Only those services expressly author-
ized by subdivisions (b)(3)(ii)(A) (1) and (2) of
this clause are permitted under this clause.

(E) The reporting requirements of FAR
3.803(a) shall not apply with respect to pay-
ments of reasonable compensation made to
regularly employed officers or employees of
a person.

(c) Disclosure. (1) The Contractor who re-
quests or receives from an agency a Federal
contract shall file with that agency a disclo-
sure form, OMB standard form LLL, Disclo-
sure of Lobbying Activities, if such person
has made or has agreed to make any pay-
ment using nonappropriated funds (to include
profits from any covered Federal action),
which would be prohibited under subpara-
graph (b)(1) of this clause, if paid for with ap-
propriated funds.
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(2) The Contractor shall file a disclosure
form at the end of each calendar quarter in
which there occurs any event that materi-
ally affects the accuracy of the information
contained in any disclosure form previously
filed by such person under subparagraph
(c)(1) of this clause. An event that materially
affects the accuracy of the information re-
ported includes—

(i) A cumulative increase of $25,000 or more
in the amount paid or expected to be paid for
influencing or attempting to influence a cov-
ered Federal action; or

(ii) A change in the person(s) or individ-
ual(s) influencing or attempting to influence
a covered Federal action; or

(iii) A change in the officer(s), employee(s),
or Member(s) contacted to influence or at-
tempt to influence a covered Federal action.

(3) The Contractor shall require the sub-
mittal of a certification, and if required, a
disclosure form by any person who requests
or received any subcontract exceeding
$100,000 under the Federal contract.

(4) All subcontractor disclosure forms (but
not certifications) shall be forwarded from
tier to tier until received by the prime Con-
tractor. The prime Contractor shall submit
all disclosures to the Contracting Officer at
the end of the calendar quarter in which the
disclosure form is submitted by the sub-
contractor. Each subcontractor certification
shall be retained in the subcontract file of
the awarding Contractor.

(d) Agreement. The Contractor agrees not to
make any payment prohibited by this clause.

(e) Penalties. (1) Any person who makes an
expenditure prohibited under paragraph (a)
of this clause or who fails to file or amend
the disclosure form to be filed or amended by
paragraph (b) of this clause shall be subject
to civil penalties as provided for by 31 U.S.C.
1352. An imposition of a civil penalty does
not prevent the Government from seeking
any other remedy that may be applicable.

(2) Contractors may rely without liability
on the representation made by their sub-
contractors in the certification and disclo-
sure form.

(f) Cost allowability. Nothing in this clause
makes allowable or reasonable any costs
which would otherwise be unallowable or un-
reasonable. Conversely, costs made specifi-
cally unallowable by the requirements in
this clause will not be made allowable under
any other provision.

(End of clause)

[55 FR 3193, Jan. 30, 1990, as amended at 55
FR 38517, Sept. 18, 1990]

52.203-13 Procurement Integrity-Serv-
ice Contracting.

As prescribed in 3.104-10(d), insert the
following clause:
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PROCUREMENT INTEGRITY—SERVICE
CONTRACTING (SEP 1990)

in FAR
in this

(a) Definitions. The definitions
3.104-4 are hereby incorporated
clause.

(b) The Contractor shall establish a pro-
curement ethics training program for its em-
ployees serving as procurement officials. The
program shall, as a minimum—

(1) Provide for the distribution of written
explanations of the provisions of section 27
of the Office of Federal Procurement Policy
Act, as amended (41 U.S.C. 423), as imple-
mented in the FAR to such employees; and

(2) Require each such employee, as a condi-
tion of serving as a procurement officials, to
certify to the Contracting Officer that he or
she is familiar with the provisions of the
Act, as implemented in the FAR, and will
not engage in any conduct prohibited by sub-
section 27 (a), (b), (d), or (f) of the Act, as im-
plemented in the FAR, and will report imme-
diately to the Contracting Officer any infor-
mation concerning a violation or possible
violation of the prohibitions.

(c) Pursuant to FAR 3.104-9(d), a Contrac-
tor employee who is serving as a procure-
ment official may be requested to execute
additional certifications.

(d) If a Contractor employee serving as a
procurement official ceases performance of
these duties during the conduct of such pro-
curement expected to result in a contract or
contract modifications in excess of $100,000,
such employee shall certify to the Contract-
ing Officer that he or she understands the
continuing obligation, during the conduct of
the agency procurement, not to disclose pro-
prietary or source selection information re-
lated to such agency procurement.

(End of clause)

[55 FR 36797, Sept. 6, 1990]

52.204-1 Approval of Contract.

As prescribed in 4.103, insert the fol-
lowing clause:

APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written ap-
proval of [identify title of designated
agency official here] and shall not be binding
until so approved.

(End of clause)

[54 FR 5058, Jan. 31, 1989, as amended at 54
FR 48990, Nov. 28, 1989]
52.204-2 Security Requirements.

As prescribed in 4.404(a), insert the
following clauses:
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SECURITY REQUIREMENTS (AUG 1996)

(a) This clause applies to the extent that
this contract involves access to information
classified Confidential, Secret, or Top Secret.

(b) The Contractor shall comply with (1)
the Security Agreement (DD Form 441), in-
cluding the National Industrial Security Pro-
gram Operating Manual (DOD 5220.22-M), and
(2) any revisions to that manual, notice of
which has been furnished to the Contractor.

(c) If, subsequent to the date of this con-
tract, the security classification or security
requirements under this contract are
changed by the Government and if the
changes cause an increase or decrease in se-
curity costs or otherwise affect any other
term or condition of this contract, the con-
tract shall be subject to an equitable adjust-
ment as if the changes were directed under
the Changes clause of this contract.

(d) The Contractor agrees to insert terms
that conform substantially to the language
of this clause, including this paragraph (d)
but excluding any reference to the Changes
clause of this contract, in all subcontracts
under this contract that involve access to
classified information.

(End of clause)

Alternate | (APR 1984). If a cost con-
tract for research and development
with an educational institution is con-
templated, add the following para-
graphs (e), (f), and (g) to the basic
clause:

(e) If a change in security requirements, as
provided in paragraphs (b) and (c), results (1)
in a change in the security classification of
this contract or any of its elements from an
unclassified status or a lower classification
to a higher classification, or (2) in more re-
strictive area controls than previously re-
quired, the Contractor shall exert every rea-
sonable effort compatible with the Contrac-
tor’s established policies to continue the per-
formance of work under the contract in com-
pliance with the change in security classi-
fication or requirements. If, despite reason-
able efforts, the Contractor determines that
the continuation of work under this contract
is not practicable because of the change in
security classification or requirements, the
Contractor shall notify the Contracting Offi-
cer in writing. Until resolution of the prob-
lem is made by the Contracting Officer, the
Contractor shall continue safeguarding all
classified material as required by this con-
tract.

(F) After receiving the written notification,
the Contracting Officer shall explore the cir-
cumstances surrounding the proposed change
in security classification or requirements,
and shall endeavor to work out a mutually
satisfactory method whereby the Contractor
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can continue performance of the work under
this contract.

(9) If, 15 days after receipt by the Contract-
ing Officer of the notification of the Contrac-
tor’s stated inability to proceed, (1) the ap-
plication to this contract of the change in
security classification or requirements has
not been withdrawn or (2) a mutually satis-
factory method for continuing performance
of work under this contract has not been
agreed upon, the Contractor may request the
Contracting Officer to terminate the con-
tract in whole or in part. The Contracting
Officer shall terminate the contract in whole
or in part, as may be appropriate, and the
termination shall be deemed a termination
under the terms of the Termination for the
Convenience of the Government clause.

Alternate Il (APR 1984). If employee
identification is required for security
or other reasons in a construction con-
tract or architect-engineer contract,
add the following paragraph (e) to the
basic clause:

(e) The Contractor shall be responsible for
furnishing to each employee and for requir-
ing each employee engaged on the work to
display such identification as may be ap-
proved and directed by the Contracting Offi-
cer. All prescribed identification shall imme-
diately be delivered to the Contracting Offi-
cer, for cancellation upon the release of any
employee. When required by the Contracting
Officer, the Contractor shall obtain and sub-
mit fingerprints of all persons employed or
to be employed on the project.

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 31617, June 20, 1996]

52.204-3 Taxpayer ldentification.

As prescribed in 4.904, insert the fol-
lowing provision:

TAXPAYER IDENTIFICATION (MAR 1994)

(a) Definitions.

Common parent, as used in this solicitation
provision, means that corporate entity that
owns or controls an affiliated group of cor-
porations that files its Federal income tax
returns on a consolidated basis, and of which
the offeror is a member.

Corporate status, as used in this solicitation
provision, means a designation as to whether
the offeror is a corporate entity, an unincor-
porated entity (e.g., sole proprietorship or
partnership), or a corporation providing
medical and health care services.

Taxpayer ldentification Number (TIN), as
used in this solicitation provision, means the
number required by the IRS to be used by
the offeror in reporting income tax and other
returns.

(b) All offerors are required to submit the
information required in paragraphs (c)
through (e) of this solicitation provision in
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order to comply with reporting requirements
of 26 U.S.C. 6041, 6041A, and 6050M and imple-
menting regulations issued by the Internal
Revenue Service (IRS). If the resulting con-
tract is subject to reporting requirements
described in FAR 4.903, the failure or refusal
by the offeror to furnish the information
may result in a 31 percent reduction of pay-
ments otherwise due under the contract.

(c) Taxpayer Identification Number (TIN).

( ) TIN: .

( ) TIN has been applied for.

( ) TIN is not required because:

( ) Offeror is a nonresident alien, foreign
corporation, or foreign partnership that does
not have income effectively connected with
the conduct of a trade or business in the U.S.
and does not have an office or place of busi-
ness or a fiscal paying agent in the U.S;

() Offeror is an agency or instrumental-
ity of a foreign government;

( ) Offeror is an agency or instrumental-
ity of a Federal, state or local government;

( ) Other. State basis. .

(d) Corporate Status.

( ) Corporation providing medical and
health care services, or engaged in the bill-
ing and collecting of payments for such serv-
ices;

() Other corporate entity;

() Not a corporate entity;

( ) Sole proprietorship

( ) Partnership

( ) Hospital or extended care facility de-
scribed in 26 CFR 501(c)(3) that is exempt
from taxation under 26 CFR 501(a).

(e) Common Parent.

( ) Offeror is not owned or controlled by a
common parent as defined in paragraph (a) of
this clause.

( ) Name and TIN of common parent:
Name
TIN

(End of provision)

[53 FR 43394, Oct. 26, 1988, as amended at 54
FR 34757, Aug. 21, 1989; 57 FR 44260, Sept. 24,
1992; 59 FR 11371, Mar. 10, 1994; 59 FR 17723,
Apr. 14, 1994]

52.204-4 Printing/Copying Double-
Sided on Recycled Paper.

As prescribed in 4.304, insert the fol-
lowing clause:

PRINTING/COPYING DOUBLE-SIDED ON
RECYCLED PAPER (JUN 1996)

(a) In accordance with Executive Order
12873, dated October 20, 1993, as amended by
Executive Order 12995, dated March 25, 1996,
the Offeror/Contractor is encouraged to sub-
mit paper documents, such as offers, letters,
or reports, that are printed/copied double-
sided on recycled paper that has at least 20
percent postconsumer material.
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(b) The 20 percent standard applies to high-
speed copier paper, offset paper, forms bond,
computer printout paper, carbonless paper,
file folders, white woven envelopes, and
other uncoated printed and writing paper,
such as writing and office paper, book paper,
cotton fiber paper, and cover stock. An alter-
native to meeting the 20 percent
postconsumer material standard is 50 per-
cent recovered material content of certain
industrial by-products.

(End of clause)

[60 FR 28494, May 31, 1995, as amended at 61
FR 31616, June 20, 1996]

52.204-5 Women-Owned Business.

As prescribed in 4.603, insert the fol-
lowing provision:

WOMEN-OWNED BUSINESS (OCT 1995)

(a) Representation. The offeror represents
that it O is, O is not a women-owned busi-
ness concern.

(b) Definition. ‘“Women-owned business con-
cern,” as used in this provision, means a con-
cern which is at least 51 percent owned by
one or more women; or in the case of any
publicly owned business, at least 51 percent
of the stock of which is owned by one or
more women; and whose management and
daily business operations are controlled by
one or more women.

(End of provision)

[60 FR 48264, Sept. 18, 1995]
52.205—52.206 [Reserved]

52.207-1 Notice of Cost Comparison
(Sealed-Bid).

As prescribed in 7.305(a), insert the
following provision:

NOTICE OF COST COMPARISON (SEALED-BID)
(FEB 1993)

(&) This solicitation is part of a Govern-
ment cost comparison to determine whether
accomplishing the specified work under con-
tract or by Government performance is more
economical. If Government performance is
determined to be more economical, this so-
licitation will be canceled and no contract
will be awarded.

(b) The Government’s cost estimate for
performance by the Government will be
based on the work statement in this solicita-
tion and will be submitted by designated
agency personnel to the Contracting Officer
in a sealed envelope not later than the time
set for bid opening. At the public bid open-
ing, the Contracting Officer will open the
bids and the envelope containing the cost es-
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timate for Government performance and an-
nounce the result. This announcement will
be based on an initial comparison of the cost
of Government performance with the cost of
contract performance, as indicated on the
cost comparison form.

(c) The abstract of bids, completed cost
comparison form, and detailed data support-
ing the cost estimate for Government per-
formance will be made available to inter-
ested parties for review for a period of

[insert a number from 15 to 30, de-

pending on the complexity of the matter (see

7.306(a)(1)(iv)] working days, beginning with
the date the documents are available to in-
terested parties. The Government will not
make a final determination either for con-
tract or Government performance during
this period. During this period, directly af-
fected parties may file with the Contracting
Officer written requests, based on specific
objections, for administrative review of the
cost-comparison result under the agency ap-
peals procedure. The appeals procedure shall
be used only to resolve gquestions concerning
the calculation of the cost comparison and
will not apply to decisions regarding selec-
tion of one bidder in preference to another.
Agency determinations under the appeals
procedure shall be final.

(d) After evaluation of bids and resolution
of any requests under the appeals procedure,
the Contracting Officer will either award a
contract or cancel this solicitation. The
completed cost comparison analysis will be
made available to interested parties.

(e) A cost estimate for Government per-
formance is considered a bid for purposes of
this solicitation’s Late Modifications of Bids
or Withdrawal of Bids provision, and a late
modification that displaces an otherwise low
cost estimate for Government performance
shall not be considered.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 55 FR 25530, June 21, 1990; 57 FR 60575,
Dec. 21, 1992]

52.207-2 Notice of Cost Comparison
(Negotiated).

As prescribed in 7.305(b), insert the
following provision:

NOTICE OF COST COMPARISON (NEGOTIATED)
(FEB 1993)

(a) This solicitation is part of a Govern-
ment cost comparison to determine whether
accomplishing the specified work under con-
tract or by Government performance is more
economical. If Government performance is
determined to be more economical, this so-
licitation will be canceled and no contract
will be awarded.



Federal Acquisition Regulation

(b) The Government’s cost estimate for
performance by the Government will be
based on the work statement in this solicita-
tion and will be submitted by designated
agency personnel to the Contracting Officer
in a sealed envelope not later than the time
set for receipt of initial proposals.

(c) After completion of proposal evalua-
tion, negotiation, and selection of the most
advantageous proposal, the Contracting Offi-
cer, in the presence of the preparer of the
cost estimate for Government performance,
will open the sealed cost estimate envelope.
These officials will make a cost comparison
before public announcement. Depending on
whether the cost comparison result favors
performance under contract or Government
performance, the procedure in either sub-
paragraph (1) or (2) following applies:

(1) If the result of the cost comparison fa-
vors performance under contract and admin-
istrative approval is obtained, the Contract-
ing Officer will award a contract and pub-
licly reveal the completed cost comparison
form showing the cost estimate for Govern-
ment performance, its detailed supporting
data, and the Contractor’s name. However,
this award is conditioned on the offer re-
maining the more economical alternative
after (i) completion of a public review period
of [insert a numeral from 15 to 30, de-
pending upon the complexity of the matter (see
7.306(b)(3))] working days beginning with the
date this information is available to inter-
ested parties and (ii) resolution of any re-
quests for review under the agency appeals
procedure (see paragraph (d) below). The
Government assumes no liability for costs
incurred during the periods specified in (i)
and (ii). The Contracting Officer will then ei-
ther notify the Contractor in writing that it
may proceed with performance of the con-
tract or will cancel the contract at no cost
to the Government.

(2) If the result of the cost comparison fa-
vors Government performance, the Contract-
ing Officer will publicly disclose this result,
the completed cost comparison form and its
detailed supporting data, and the price of the
offer most advantageous to the Government.
After (i) completion of a public review period
of [insert a numeral from 15 to 30, de-
pending upon the complexity of the matter (see
7.306(b)(3)] working days beginning with the
date this information is available to inter-
ested parties and (ii) resolution of any re-
quests for review under the agency appeals
procedure (see paragraph (d) below), the Con-
tracting Officer will either cancel this solici-
tation or award a contract, as appropriate.

(d) During the public review period, di-
rectly affected parties may file with the Con-
tracting Officer written requests, based on
specific objections, for administrative review
of the cost comparison result under the
agency appeals procedure. The appeals proce-
dure shall be used only to resolve questions
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concerning the calculation of the cost com-
parison and will not apply to questions con-
cerning award to one offeror in preference to
another. Agency determinations under the
appeals procedure shall be final.

(e) A cost estimate for Government per-
formance is considered a proposal for pur-
poses of this solicitation’s Late Submissions,
Modifications, and Withdrawal of Proposals
or Quotations provision, and a late modifica-
tion that displaces an otherwise low cost es-
timate for Government performance shall
not be considered.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 25530, June 21, 1990; 57 FR 60575, Dec. 21,
1992]

52.207-3 Right of First Refusal of Em-
ployment.

As prescribed in 7.305(c), insert the
following clause:

RIGHT OF FIRST REFUSAL OF EMPLOYMENT
(Nov 1991)

(a) The Contractor shall give Government
employees who have been or will be ad-
versely affected or separated as a result of
award of this contract the right of first re-
fusal for employment openings under the
contract in positions for which they are
qualified, if that employment is consistent
with post-Government employment conflict
of interest standards.

(b) Within 10 days after contract award,
the Contracting Officer will provide to the
Contractor a list of all Government employ-
ees who have been or will be adversely af-
fected or separated as a result of award of
this contract.

(c) The Contractor shall report to the Con-
tracting Officer the names of individuals
identified on the list who are hired within 90
days after contract performance begins. This
report shall be forwarded within 120 days
after contract performance begins.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 52
FR 9039, Mar. 20, 1987; 56 FR 55372, Oct. 25,
1991]

52.207-4 Economic
tity—Supplies.
As prescribed in 7.203, insert the fol-
lowing provision:

Purchase Quan-

ECONOMIC PURCHASE QUANTITY—SUPPLIES
(AuUG 1987)

(a) Offerors are invited to state an opinion
on whether the quantity(ies) of supplies on
which bids, proposals or quotes are requested
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in this solicitation is (are) economically ad-
vantageous to the Government.

(b) Each offeror who believes that acquisi-
tions in different quantities would be more
advantageous is invited to recommend an
economic purchase quantity. If different
quantities are recommended, a total and a
unit price must be quoted for applicable
items. An economic purchase quantity is
that quantity at which a significant price
break occurs. If there are significant price
breaks at different quantity points, this in-
formation is desired as well.

OFFEROR RECOMMENDATIONS

Price

ltem quotation

Quantity

(c) The information requested in this pro-
vision is being solicited to avoid acquisitions
in disadvantageous quantities and to assist
the Government in developing a data base
for future acquisitions of these items. How-
ever, the Government reserves the right to
amend or cancel the solicitation and re-
solicit with respect to any individual item in
the event quotations received and the Gov-
ernment’s requirements indicate that dif-
ferent quantities should be acquired.

(End of provision)

[50 FR 35479, Aug. 30, 1985, as amended at 52
FR 30078, Aug. 12, 1987]

52.207-5 Option to Purchase Equip-
ment.

As prescribed in 7.404, insert a clause
substantially the same as the follow-
ing:

OPTION TO PURCHASE EQUIPMENT (FEB 1995)

(a) The Government may purchase the
equipment provided on a lease or rental basis
under this contract. The Contracting Officer
may exercise this option only by providing a
unilateral modification to the Contractor.
The effective date of the purchase will be
specified in the unilateral modification and
may be any time during the period of the
contract, including any extensions thereto.

(b) Except for final payment and transfer
of title to the Government, the lease or rent-
al portion of the contract becomes complete
and lease or rental charges shall be discon-
tinued on the day immediately preceding the
effective date of purchase specified in the
unilateral modification required in para-
graph (a) of this clause.
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(c) The purchase conversion cost of the
equipment shall be computed as of the effec-
tive date specified in the unilateral modi-
fication required in paragraph (a) of this
clause, on the basis of the purchase price set
forth in the contract, minus the total pur-
chase option credits accumulated during the
period of lease or rental, calculated by the
formula contained elsewhere in this con-
tract.

(d) The accumulated purchase option cred-
its available to determine the purchase con-
version cost will also include any credits ac-
crued during a period of lease or rental of the
equipment under any previous Government
contract if the equipment has been on con-
tinuous lease or rental. The movement of
equipment from one site to another site shall
be ““‘continuous rental.”

(End of clause)

[59 FR 67026, Dec. 28, 1994]

52.208-1 Required Sources for Jewel
Bearings and Related Items.

As prescribed in 8.203-1(a), insert the
following clause in solicitations and
contracts that may involve items (or
any subassembly, component, or part
of such items) in the Federal supply
classes and groups listed in 8.203-1(b),
except as provided in 8.203-1(a)(1)
through (3):

REQUIRED SOURCES FOR JEWEL BEARINGS AND
RELATED ITEMS (APR 1984)

(a) This clause applies only if supplies fur-
nished under this contract contain jewel
bearings or related items.

(b) Jewel bearing, as used in this clause,
means a piece of synthetic corundum (sap-
phire or ruby) of any shape, except a phono-
graph needle, that has one or more polished
surfaces to provide supporting surfaces or
low-friction contact areas for revolving, os-
cillating, or sliding parts in an instrument,
mechanism, subassembly, or part. A jewel
bearing may be unmounted or may be
mounted into a ring or bushing. Examples
are watch holes—olive, watch holes—
straight, pallet stones, roller jewels (jewel
pins), endstones (caps), vee (cone) jewels, in-
strument rings, cups, and double cups.

Plant, as used in this clause, means the
Government-owned, contractor-operated
William Langer Plant, Rolla, ND 58367
(Phone: 701-477-3193).

Price list, as used in this clause, means the
U.S. Government Jewel Bearing Price List,
published periodically by the General Serv-
ices Adminstration for jewel bearings pro-
duced by the Plant.

Related item, as used in this clause, means
a piece of synthetic corundum (sapphire or



Federal Acquisition Regulation

ruby), other than a jewel bearing, that (1) is
made from material produced by the
Verneuil flame fusion process, (2) has a geo-
metric shape up to a maximum of 1 inch in
any dimension, (3) requires extremely close
tolerances and highly polished surfaces iden-
tical to those involved in manufacturing
jewel bearings, and (4) is either mounted in a
retaining or supporting structure or
unmounted. Examples are window, nozzle,
guide, knife edge, knife edge plate, insulator

domed pin, slotted insulator, sphere, ring
gauge, spacer, disc, valve seat, rod, vee
groove, D-shaped insulator, and notched
plate.

(c) All jewel bearings and related items re-
quired for the supplies to be furnished under
this contract (or an equal quantity of the
same type, size, and tolerances) shall be ac-
quired from the following sources: jewel
bearings from the Plant, unless the Plant de-
clines or rejects the order; and related items
from domestic manufacturers, including the
Plant, if the items can be obtained from
those sources. Sources other than the fore-
going may be used if the foregoing sources
decline or reject the order.

(1) Orders may be placed with the Plant for
individual contracts, for a combination of
contracts, or for stock. If the order is for an
individual contract, the prime contract num-
ber shall be placed on it.

(2) Orders, and any supplements to orders,
for items listed in the price list shall refer to
the most recent price list and its date.

(3) Requests for quotations for items not
listed in the price list should be accompanied
by drawings and forwarded to the Plant as
soon as possible to ensure prompt quotation
or rejection of the order.

(d) At its option, the Plant may decline or
reject all or part of a Contractor’s or sub-
contractor’s order. If the order is declined or
rejected, the Contractor shall notify the con-
tract administration office cognizant of this
contract promptly in writing, enclosing a
copy of the rejection notice. Unless the dec-
lination or rejection has been caused by cur-
rent excessive and overdue Contractor in-
debtedness to the Plant as determined by the
Plant, the Contracting Officer shall evaluate
the impact and make an equitable adjust-
ment in the contract price, in the delivery
schedule, or in both, if one is warranted.
This procedure shall also apply to orders for
related items rejected by any other domestic
manufacturer.

(e) The Contractor agrees to insert this
clause, including this paragraph (e), and the
prime contract number in every subcontract
unless the Contractor has positive knowl-
edge that the subassembly, component, or
part being purchased does not contain jewel
bearings or related items.
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(End of clause)

52.208-2 Jewel Bearings and Related
Items Certificate.

As prescribed in 8.203-1(c), insert the
following provision in solicitations
that contain the clause at 52.208-1, Re-
quired Sources for Jewel Bearings and
Related Items, except those for re-
search and development:

JEWEL BEARINGS AND RELATED ITEMS
CERTIFICATE (APR 1984)

(a) This is to certify that—

(1) Jewel bearings and/or related items, as
defined in the Required Sources for Jewel
Bearings and Related ltems clause, will be
incorporated into one or more items/will not
be incorporated into any item [delete one]
covered by this offer;

(2) Any jewel bearings required (or an
equal quantity of the same type, size, and
tolerances) will be ordered from the William
Langer Plant, Rolla, ND 58367, as provided in
the Required Sources for Jewel Bearings and
Related Items clause; and

(3) Any related items required (or an equal
quantity of the same type, size, and toler-
ances) will be acquired from domestic manu-
facturers, including the Plant, if the items
can be obtained from those sources.

(b) Attached to this certificate are esti-
mates of the quantity, type, and size (includ-
ing tolerances) of the jewel bearings and re-
lated items required, and identification of
the components, subassemblies, or parts that
require jewel bearings or related items.

Date of Execution
Solicitation No.
Name
Title
Firm
Address

(End of provision)
52.208-3 [Reserved]

52.208-4 Vehicle Lease Payments.

As prescribed in 8.1104(a), insert the
following clause in solicitations and
contracts for leasing motor vehicles,
unless the motor vehicles are leased in
foreign countries:

VEHICLE LEASE PAYMENTS (APR 1984)

(a) Upon the submission of proper invoices
or vouchers, the Government shall pay rent
for each vehicle at the rate(s) specified in
this contract.

(b) Rent shall accrue from the beginning of
this contract, or from the date each vehicle
is delivered to the Government, whichever is
later, and shall continue until the expiration
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of the contract term or the termination of
this contract. However, rent shall accrue
only for the period that each vehicle is in the
possession of the Government.

(¢) Rent shall not accrue for any vehicle
that the Contracting Officer determines does
not comply with the Condition of Leased Ve-
hicles clause of this contract or otherwise
does not comply with the requirements of
this contract, until the vehicle is replaced or
the defects are corrected.

(d) Rent shall not accrue for any vehicle
during any period when the vehicle is un-
available or unusable as a result of the Con-
tractor’s failure to render services for the
operation and maintenance of the vehicle as
prescribed by this contract.

(e) Rent stated in monthly terms shall be
prorated on the basis of 1/30th of the monthly
rate for each day the vehicle is in the Gov-
ernment’s possession. If this contract con-
tains a mileage provision, the Government
shall pay rent as provided in the Schedule.

(End of clause)

52.208-5 Condition of Leased Vehicles.

As prescribed in 8.1104(b), insert the
following clause in solicitations and
contracts for leasing motor vehicles,
unless the motor vehicles are leased in
foreign countries:

CONDITION OF LEASED VEHICLES (APR 1984)

Each vehicle furnished under this contract
shall be of good quality and in safe operating
condition, and shall comply with the Federal
Motor Vehicle Safety Standards (49 CFR 571)
and State safety regulations applicable to
the vehicle. The Government shall accept or
reject the vehicles promptly after receipt. If
the Contracting Officer determines that any
vehicle furnished is not in compliance with
this contract, the Contracting Officer shall
promptly inform the Contractor in writing.
If the Contractor fails to replace the vehicle
or correct the defects as required by the Con-
tracting Officer, the Government may (a) by
contract or otherwise, correct the defect or
arrange for the lease of a similar vehicle and
shall charge or set off against the Contractor
any excess costs occasioned thereby, or (b)
terminate the contract under the Default
clause of this contract.

(End of clause)

52.208-6 Marking of Leased Vehicles.

As prescribed in 8.1104(c), insert the
following clause in solicitations and
contracts for leasing motor vehicles,
unless the motor vehicles are leased in
foreign countries:
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MARKING OF LEASED VEHICLES (APR 1984)

(a) The Government may place nonperma-
nent markings or decals, identifying the
using agency, on each side, and on the front
and rear bumpers, of any motor vehicle
leased under this contract. The Government
shall use markings or decals that are remov-
able without damage to the vehicle.

(b) The Contractor may use placards for
temporary identification of vehicles except
that the placards may not contain any ref-
erences to the Contractor that may be con-
strued as advertising or endorsement by the
Government of the Contractor.

(End of clause)

52.208-7 Tagging of Leased Vehicles.

As prescribed in 8.1104(d),
clause substantially as follows:

insert a

TAGGING OF LEASED VEHICLES (MAY 1986)

While it is the intent that vehicles leased
under this contract will operate on Federal
tags, the Government reserves the right to
utilize State tags if necessary to accomplish
its mission. Should State tags be required,
the Contractor shall furnish the Government
documentation necessary to allow acquisi-
tion of such tags. Federal tags are the re-
sponsibility of the Government.

(End of clause)

[51 FR 19717, May 30, 1986]

52.208-8 Helium Requirement Fore-
cast and Required Sources for He-
lium.

As prescribed in 8.505, insert the fol-
lowing clause:

HELIUM REQUIREMENT FORECAST AND
REQUIRED SOURCES FOR HELIUM (FEB 1995)

(a) Definitions—

Bureau helium distributor means a private
helium distributor which has established and
maintains eligibility to distribute helium
purchased from the Bureau of Mines, as spec-
ified in 30 CFR part 602.

Bureau of Mines, as used in this clause,
means the Department of the Interior, Bu-
reau of Mines, Helium Field Operations, lo-
cated at 801 South Fillmore Street, Ama-
rillo, TX 79101-3545.

Helium requirement forecast means an esti-
mate by the Contractor or subcontractor of
the amount of helium required for perform-
ance of the contract or subcontract.

Major helium requirement means a helium
requirement during a calendar month of 5,000
or more standard cubic feet (measured at 14.7
pounds per square inch absolute pressure and
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70 degrees Fahrenheit temperature), includ-
ing liquid helium gaseous equivalent. In any
month in which the major requirement
threshold is met, all helium purchased dur-
ing that month is considered part of the
major helium requirement.

(b) Requirements—(1) Helium Requirement
Forecast. The Contractor shall provide to the
Contracting Officer a helium requirement
forecast, point of contact, and telephone
number within ten days of award.

(2) Sources of Helium. Except for helium ac-
quired by the Contractor before the award of
this contract, and to the extent that supplies
are readily available, the Contractor shall
purchase all major requirements of helium
from—

(i) The Department of the Interior’s Bu-
reau of Mines;

(ii) A Bureau helium distributor (a copy of
the “‘List by Shipping Points of Private Dis-
tributors Eligible to Sell Helium to Federal
Agencies,” may be obtained from the Bureau
of Mines); or

(iii) A General Services Administration
Federal Supply Schedule contract, if use is
authorized by the Contracting Officer (see
FAR subpart 51.1);

(3) Promptly upon award of any sub-
contract or order that involves a major he-
lium requirement, the Contractor shall pro-
vide to the Bureau of Mines, and to the Con-
tracting Officer, written notification that in-
cludes—

(i) The prime contract number;

(ii) The name, address and telephone num-
ber of the subcontractor, including a point of
contact; and

(iif) A copy of the subcontractor’s helium
requirement forecast.

(c) Subcontracts—(1) The Contractor shall
insert this clause, including this paragraph
(c), in any subcontract or order that involves
furnishing of a major helium requirement.

(2) When a subcontract involves a major
helium requirement, the following statement
shall be included: Helium furnished under
this contract or order shall be helium that
has been purchased from the Bureau of
Mines, or a listed Bureau helium distributor.

(End of clause)

[59 FR 67031, Dec. 28, 1994]

52.208-9 Contractor Use of Mandatory
Sources of Supply.

As prescribed in 8.003, insert the fol-
lowing clause:

CONTRACTOR USE OF MANDATORY SOURCES OF
SupPPLY (MAR 1996)

(a) Certain supplies to be provided under
this contract for use by the Government are
required by law to be obtained from the
Committee for Purchase from People Who
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Are Blind or Severely Disabled (Javits-Wag-
ner-O’ Day Act (JWOD) (41 U.S.C. 48)). Addi-
tionally, certain of these supplies are avail-
able from the Defense Logistics Agency
(DLA), the General Services Administration
(GSA), or the Department of Veterans Af-
fairs (VA). The Contractor shall obtain man-
datory supplies to be provided for Govern-
ment use under this contract from the spe-
cific sources indicated in the contract sched-
ule.

(b) The Contractor shall immediately no-
tify the Contracting Officer if a mandatory
source is unable to provide the supplies by
the time required, or if the quality of sup-
plies provided by the mandatory source is
unsatisfactory. The Contractor shall not
purchase the supplies from other sources
until the Contracting Officer has notified the
Contractor that the mandatory source has
authorized purchase from other sources.

(c) Price and delivery information for the
mandatory supplies is available from the
Contracting Officer for the supplies obtained
through the DLA/GSA/VA distribution facili-
ties. For mandatory supplies that are not
available from DLA/GSA/VA, price and deliv-
ery information is available from the appro-
priate central nonprofit agency. Payments
shall be made directly to the source making
delivery. Points of contract for JWOD
central nonprofit agencies are:

(1) National Industries for the Blind (NIB)
1901 North Beauregard Street, Suite 200
Alexandria, VA 22311-1705 (703) 998-0770

(2) NISH, 2235 Cedar Lane, Vienna, VA 22182-
5200 (703) 560-6800

(End of clause)

[61 FR 2631, Jan. 26, 1996]

52.209-1 Qualification Requirements.

As prescribed in 9.206-2, insert the
following clause:

QUALIFICATION REQUIREMENTS (FEB 1995)

(a) Definition: Qualification Requirement, as
used in this clause, means a Government re-
quirement for testing or other quality assur-
ance demonstration that must be completed
before award.

(b) One or more qualification requirements
apply to the supplies or services covered by
this contract. For those supplies or services
requiring qualification, whether the covered
product or service is an end item under this
contract or simply a component of an end
item, the product, manufacturer, or source
must have demonstrated that it meets the
standards prescribed for qualification before
award of this contract. The product, manu-
facturer, or source must be qualified at the
time of award whether or not the name of
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the product, manufacturer, or source is actu-
ally included on a qualified products list,
qualified manufacturers list, or qualified bid-
ders list. Offerors should contact the agency
activity designated below to obtain all re-
quirements that they or their products or
services, or their subcontractors or their
products or services, must satisfy to become
qualified and to arrange for an opportunity
to demonstrate their abilities to meet the
standards specified for qualification.

(Name)
(Address)

(c) If an offeror, manufacturer, source,
product or service covered by a qualification
requirement has already met the standards
specified, the relevant information noted
below should be provided.

Offeror’s Name
Manufacturer’s Name
Source’s Name
Item Name
Service ldentification
Test Number
(to the extent known)

(d) Even though a product or service sub-
ject to a qualification requirement is not it-
self an end item under this contract, the
product, manufacturer, or source must nev-
ertheless be qualified at the time of award of
this contract. This is necessary whether the
Contractor or a subcontractor will ulti-
mately provide the product or service in
question. If, after award, the Contracting Of-
ficer discovers that an applicable qualifica-
tion requirement was not in fact met at the
time of award, the Contracting Officer may
either terminate this contract for default or
allow performance to continue if adequate
consideration is offered and the action is de-
termined to be otherwise in the Govern-
ment’s best interests.

(e) If an offeror, manufacturer, source,
product or service has met the qualification
requirement but is not yet on a qualified
products list, qualified manufacturers list, or
qualified bidders list, the offeror must sub-
mit evidence of qualification prior to award
of this contract. Unless determined to be in
the Government’s interest, award of this
contract shall not be delayed to permit an
offeror to submit evidence of qualification.

(f) Any change in location or ownership of
the plant where a previously qualified prod-
uct or service was manufactured or per-
formed requires reevaluation of the quali-
fication. Similarly, any change in location
or ownership of a previously qualified manu-
facturer or source requires reevaluation of
the qualification. The reevaluation must be
accomplished before the date of award.
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[53 FR 34229, Sept. 2, 1988; 53 FR 36028, Sept.
16, 1988, as amended at 59 FR 67056, Dec. 28,
1994]

52.209-3 First Article Approval—Con-
tractor Testing.

As prescribed in 9.308-1 (a) and (b), in-
sert the following clause:

FIRST ARTICLE APPROVAL—CONTRACTOR
TESTING (SEP 1989)

[Contracting Officer shall insert details]

(&) The Contractor shall
unit(s) of Lot/ltem as specified in
this contract. At least calendar days
before the beginning of first article tests, the
Contractor shall notify the Contracting Offi-
cer, in writing, of the time and location of
the testing so that the Government may wit-
ness the tests.

(b) The Contractor shall submit the first
article test report within calendar
days from the date of this contract to

[insert address of the Government ac-
tivity to receive the report] marked “FIRST
ARTICLE TEST REPORT: Contract No.

, Lot/ltem No. .7 Within

calendar days after the Government
receives the test report, the Contracting Of-
ficer shall notify the Contractor, in writing,
of the conditional approval, approval, or dis-
approval of the first article. The notice of
conditional approval or approval shall not
relieve the Contractor from complying with
all requirements of the specifications and all
other terms and conditions of this contract.
A notice of conditional approval shall state
any further action required of the Contrac-
tor. A notice of disapproval shall cite rea-
sons for the disapproval.

(c) If the first article is disapproved, the
Contractor, upon Government request, shall
repeat any or all first article tests. After
each request for additional tests, the Con-
tractor shall make any necessary changes,
modifications, or repairs to the first article
or select another first article for testing. All
costs related to these tests are to be borne
by the Contractor, including any and all
costs for additional tests following a dis-
approval. The Contractor shall then conduct
the tests and deliver another report to the
Government under the terms and conditions
and within the time specified by the Govern-
ment. The Government shall take action on
this report within the time specified in para-
graph (b) above. The Government reserves
the right to require an equitable adjustment
of the contract price for any extension of the
delivery schedule, or for any additional costs
to the Government related to these tests.

test
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(d) If the Contractor fails to deliver any
first article report on time, or the Contract-
ing Officer disapproves any first article, the
Contractor shall be deemed to have failed to
make delivery within the meaning of the De-
fault clause of this contract.

(e) Unless otherwise provided in the con-
tract, and if the approved first article is not
consumed or destroyed in testing, the Con-
tractor may deliver the approved first arti-
cle as part of the contract quantity if it
meets all contract requirements for accept-
ance.

(f) If the Government does not act within
the time specified in paragraph (b) or (c)
above, the Contracting Officer shall, upon
timely written request from the Contractor,
equitably adjust under the Changes clause of
this contract the delivery or performance
dates and/or the contract price, and any
other contractual term affected by the delay.

(9) Before first article approval, the acqui-
sition of materials or components for, or the
commencement of production of, the balance
of the contract quantity is at the sole risk of
the Contractor. Before first article approval,
the costs thereof shall not be allocable to
this contract for (1) progress payments, or (2)
termination settlements if the contract is
terminated for the convenience of the Gov-
ernment.

(h) The Government may waive the re-
quirement for first article approval test
where supplies identical or similar to those
called for in the schedule have been pre-
viously furnished by the offeror/contractor
and have been accepted by the Government.
The offeror/contractor may request a waiver.

(End of clause)

Alternate 1 (SEP 1989). As prescribed
in 9.308-1 (a)(2) and (b)(2), add the fol-
lowing paragraph (i) to the basic
clause:

(i) The Contractor shall produce both the
first article and the production quantity at
the same facility and shall submit a certifi-
cation to this effect with each first article.

Alternate Il (SEP 1989). As prescribed
in 9.308-1 (a)(3) and (b)(3), substitute
the following paragraph (g) for para-
graph (g) of the basic clause:

(g) Before first article approval, the Con-
tracting Officer may, by written authoriza-
tion, authorize the Contractor to acquire
specific materials or components or to com-
mence production to the extent essential to
meet the delivery schedules. Until first arti-
cle approval is granted, only costs for the
first article and costs incurred under this au-
thorization are allocable to this contract for
(1) progress payments, or (2) termination set-
tlements if the contract is terminated for
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the convenience of the Government. If first
article tests reveal deviations from contract
requirements, the Contractor shall, at the
location designated by the Government,
make the required changes or replace all
items produced under this contract at no
change in the contract price.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 34757, Aug. 21, 1989; 55 FR 25531, June 21,
1990]

52.209-4 First Article Approval—Gov-
ernment Testing.

As prescribed in 9.308-2 (a) and (b), in-
sert the following clause:

FIRST ARTICLE APPROVAL—GOVERNMENT
TESTING (SEP 1989)

[Contracting Officer shall insert details]

(a) The Contractor shall deliver
units(s) of Lot/Item within
calendar days from the date of this contract
to the Government at [insert name
and address of the testing facility] for first ar-
ticle tests. The shipping documentation shall
contain this contract number and the Lot/
Item identification. The characteristics that
the first article must meet and the testing
requirements are specified elsewhere in this
contract.

(b) Within calendar days after the
Government receives the first article, the
Contracting Officer shall notify the Contrac-
tor, in writing, of the conditional approval,
approval, or disapproval of the first article.
The notice of conditional approval or ap-
proval shall not relieve the Contractor from
complying with all requirements of the spec-
ifications and all other terms and conditions
of this contract. A notice of conditional ap-
proval shall state any further action re-
quired of the Contractor. A notice of dis-
approval shall cite reasons for the dis-
approval.

(c) If the first article is disapproved, the
Contractor, upon Government request, shall
submit an additional first article for testing.
After each request, the Contractor shall
make any necessary changes, modifications,
or repairs to the first article or select an-
other first article for testing. All costs relat-
ed to these tests are to be borne by the Con-
tractor, including any and all costs for addi-
tional tests following a disapproval. The
Contractor shall furnish any additional first
article to the Government under the terms
and conditions and within the time specified
by the Government. The Government shall
act on this first article within the time limit
specified in paragraph (b) above. The Govern-
ment reserves the right to require an equi-
table adjustment of the contract price for
any extension of the delivery schedule or for
any additional costs to the Government re-
lated to these tests.
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(d) If the Contractor fails to deliver any
first article on time, or the Contracting Offi-
cer disapproves any first article, the Con-
tractor shall be deemed to have failed to
make delivery within the meaning of the De-
fault clause of this contract.

(e) Unless otherwise provided in the con-
tract, the Contractor—

(1) May deliver the approved first article as
a part of the contract quantity, provided it
meets all contract requirements for accept-
ance and was not consumed or destroyed in
testing; and

(2) sShall remove and dispose of any first
article from the Government test facility at
the Contractor’s expense.

(f) If the Government does not act within
the time specified in paragraph (b) or (c)
above, the Contracting Officer shall, upon
timely written request from the Contractor,
equitably adjust under the Changes clause of
this contract the delivery or performance
dates and/or the contract price, and any
other contractual term affected by the delay.

(g) The Contractor is responsible for pro-
viding operating and maintenance instruc-
tions, spare parts support, and repair of the
first article during any first article test.

(h) Before first article approval, the acqui-
sition of materials or components for, or the
commencement of production of, the balance
of the contract quantity is at the sole risk of
the Contractor. Before first article approval,
the costs thereof shall not be allocable to
this contract for (1) progress payments, or (2)
termination settlements if the contract is
terminated for the convenience of the Gov-
ernment.

(i) The Government may waive the require-
ment for first article approval test where
supplies identical or similar to those called
for in the schedule have been previously fur-
nished by the Offeror/Contractor and have
been accepted by the Government. The
Offeror/Contractor may request a waiver.

(End of clause)

Alternate 1 (SEP 1989). As prescribed
in 9.308-2 (a)(2) and (b)(2), add the fol-
lowing paragraph (j) to the basic
clause:

(J) The Contractor shall produce both the
first article and the production quantity at
the same facility and shall submit a certifi-
cation to this effect with each first article.

Alternate Il (SEP 1989). As prescribed
in 9.308-2 (a)(3) and (b)(3) substitute the
following paragraph (h) for paragraph
(h) of the basic clause:

(h) Before first article approval, the Con-
tracting Officer may, by written authoriza-
tion, authorize the Contractor to acquire
specific materials or components or to com-
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mence production to the extent essential to
meet the delivery schedules. Until first arti-
cle approval is granted, only costs for the
first article and costs incurred under this au-
thorization are allocable to this contract for
(1) progress payments, or (2) termination set-
tlements if the contract is terminated for
the convenience of the Government. If first
article tests reveal deviations from contract
requirements, the Contractor shall, at the
location designated by the Government,
make the required changes or replace all
items produced under this contract at no
change in the contract price.

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 34757, Aug. 21, 1989]

52.209-5 Certification Regarding De-
barment, Suspension, Proposed De-
barment, and Other Responsibility
Matters.

As prescribed in 9.409(a), insert the
following provision:

CERTIFICATION REGARDING DEBARMENT, SuUS-
PENSION, PROPOSED DEBARMENT, AND OTHER
RESPONSIBILITY MATTERS (MAR 1996)

(@)(1) The Offeror certifies, to the best of
its knowledge and belief, that—

(i) The Offeror and/or any of its Prin-
cipals—

(A) Are () are not () presently debarred,
suspended, proposed for debarment, or de-
clared ineligible for the award of contracts
by any Federal agency;

(B) Have ( ) have not ( ), within a 3-year
period preceding this offer, been convicted of
or had a civil judgment rendered against
them for: commission of fraud or a criminal
offense in connection with obtaining, at-
tempting to obtain, or performing a public
(Federal, state, or local) contract or sub-
contract; violation of Federal or state anti-
trust statutes relating to the submission of
offers; or commission of embezzlement,
theft, forgery, bribery, falsification or de-
struction of records, making false state-
ments, tax evasion, or receiving stolen prop-
erty; and

(C) Are () are not ( ) presently indicted
for, or otherwise criminally or civilly
charged by a governmental entity with, com-
mission of any of the offenses enumerated in
subdivision (a)(1)(i)(B) of this provision.

(i) The Offeror has ( ) has not ( ), within
a 3-year period preceding this offer, had one
or more contracts terminated for default by
any Federal agency.

(2) Principals, for the purposes of this cer-
tification, means officers; directors; owners;
partners; and, persons having primary man-
agement or supervisory responsibilities



Federal Acquisition Regulation

within a business entity (e.g., general man-
ager; plant manager; head of a subsidiary, di-
vision, or business segment, and similar posi-
tions).

This certification concerns a matter with-
in the jurisdiction of an agency of the United
States and the making of a false, fictitious,
or fraudulent certification may render the
maker subject to prosecution under section
1001, title 18, United States Code.

(b) The Offeror shall provide immediate
written notice to the Contracting Officer if,
at any time prior to contract award, the
Offeror learns that its certification was erro-
neous when submitted or has become erro-
neous by reason of changed circumstances.

(c) A certification that any of the items in
paragraph (a) of this provision exists will not
necessarily result in withholding of an award
under this solicitation. However, the certifi-
cation will be considered in connection with
a determination of the Offeror’s responsibil-
ity. Failure of the Offeror to furnish a cer-
tification or provide such additional infor-
mation as requested by the Contracting Offi-
cer may render the Offeror nonresponsible.

(d) Nothing contained in the foregoing
shall be construed to require establishment
of a system of records in order to render, in
good faith, the -certification required by
paragraph (a) of this provision. The knowl-
edge and information of an Offeror is not re-
quired to exceed that which is normally pos-
sessed by a prudent person in the ordinary
course of business dealings.

(e) The certification in paragraph (a) of
this provision is a material representation of
fact upon which reliance was placed when
making award. If it is later determined that
the Offeror knowingly rendered an erroneous
certification, in addition to other remedies
available to the Government, the Contract-
ing Officer may terminate the contract re-
sulting from this solicitation for default.

(End of provision)

[54 FR 19827, May 8, 1989, as amended at 61
FR 2633, Jan. 26, 1996]

52.209-6 Protecting the Government’'s
Interest When Subcontracting With
Contractors Debarred, Suspended,
or Proposed for Debarment.

As prescribed in 9.409(b), insert the
following clause:

PROTECTING THE GOVERNMENT'S INTEREST
WHEN SUBCONTRACTING WITH CONTRACTORS
DEBARRED, SUSPENDED, OR PROPOSED FOR
DEBARMENT (JUL 1995)

(a) The Government suspends or debars
Contractors to protect the Government’s in-
terests. The Contractor shall not enter into
any subcontract in excess of $25,000 with a
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Contractor that is debarred, suspended, or
proposed for debarment unless there is a
compelling reason to do so.

(b) The Contractor shall require each pro-
posed first-tier subcontractor, whose sub-
contract will exceed $25,000, to disclose to
the Contractor, in writing, whether as of the
time of award of the subcontract, the sub-
contractor, or its principals, is or is not
debarred, suspended, or proposed for debar-
ment by the Federal Government.

(c) A corporate officer or a designee of the
Contractor shall notify the Contracting Offi-
cer, in writing, before entering into a sub-
contract with a party that is debarred, sus-
pended, or proposed for debarment (see FAR
9.404 for information on the List of Parties
Excluded From Federal Procurement and
Nonprocurement Programs). The notice
must include the following:

(1) The name of the subcontractor.

(2) The Contractor’s knowledge of the rea-
sons for the subcontractor being on the List
of Parties Excluded From Federal Procure-
ment and Nonprocurement Programs.

(3) The compelling reason(s) for doing busi-
ness with the subcontractor notwithstanding
its inclusion on the List of Parties Excluded
From Federal Procurement and Nonprocure-
ment Programs.

(4) The systems and procedures the Con-
tractor has established to ensure that it is
fully protecting the Government’s interests
when dealing with such subcontractor in
view of the specific basis for the party’s de-
barment, suspension, or proposed debarment.

(End of clause)

[56 FR 29138, June 25, 1991, as amended at 57
FR 44269, Sept. 24, 1992; 60 FR 33066, June 26,
1995; 60 FR 34761, July 3, 1995]

52.209-7 Organizational Conflicts of
Interest Certificate—Marketing
Consultants.

As prescribed in 9.507-1(b), insert the
following provision:

ORGANIZATIONAL CONFLICTS OF INTEREST CER-
TIFICATE—MARKETING CONSULTANTS (OCT
1995)

(a) Definitions.

(1) Marketing consultant means any inde-
pendent contractor who furnishes advice, in-
formation, direction, or assistance to an
offeror or any other contractor in support of
the preparation or submission of an offer for
a government contract by that offeror. An
independent Contractor is not a marketing
consultant when rendering—

(i) Services excluded in subpart 37.2;

(ii) Routine engineering and technical
services (such as installation, operation, or
maintenance of systems, equipment, soft-
ware, components, or facilities);
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(iii) Routine legal, actuarial, auditing, and
accounting services; or

(iv) Training services.

(2) Organizational conflict of interest means
that because of other activities or relation-
ships with other persons, a person is unable
or potentially unable to render impartial as-
sistance or advice to the Government, or the
person’s objectivity in performing the con-
tract work is or might be otherwise im-
paired, or a person has an unfair competitive
advantage.

(b) An individual or firm that employs, re-
tains, or engages contractually one or more
marketing consultants in connection with a
contract, shall submit to the contracting of-
ficer, with respect to each marketing con-
sultant, the certificates described below, if
the individual or firm is notified that it is
the apparent successful offeror.

(c) The certificate must contain the follow-
ing:

(1) The name of the agency and the number
of the solicitation in question.

(2) The name, address, telephone number,
and federal taxpayer identification number
of the marketing consultant.

(3) The name, address and telephone num-
ber of a responsible officer or employee of
the marketing consultant who has personal
knowledge of the marketing consultants in-
volvement in the contract.

(4) A description of the nature of the serv-
ices rendered by or to be rendered by the
marketing consultant.

(5) The name, address, and telephone num-
ber of the client or clients, and the name of
a responsible officer or employee of the mar-
keting consultant who is knowledgeable
about the services provided to such client(s),
and a description of the nature of the serv-
ices rendered to such client(s), if, based on
information provided to the Contractor by
the marketing consultant, any marketing
consultant is rendering or, in the 12* months
preceding the date of the certificate, has ren-
dered services respecting the same subject
matter of the instant solicitation, or di-
rectly relating to such subject matter, to the
Government or any other client (including
any foreign government or person).

(6) A statement that the person who signs
the certificate for the prime Contractor has
informed the marketing consultant of the
existence of subpart 9.5 and Office of Federal
Procurement Policy Letter 89-1.

(7) The signature, name, title, employer’s
name, address, and telephone number of the
persons who signed the certificates for both
the apparent successful offeror and the mar-
keting consultant.

(d) In addition, the apparent successful
offeror shall forward to the Contracting Offi-
cer a certificate signed by the marketing
consultant that the marketing consultant
has been told of the existence of subpart 9.5
and Office of Federal Procurement Policy
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Letter 89-1, and the marketing consultant
has made inquiry, and to the best of the con-
sultant’s knowledge and belief, the consult-
ant has provided no unfair competitive ad-
vantage to the prime Contractor with re-
spect to the services rendered or to be ren-
dered in connection with the solicitation, or
that any unfair competitive advantage that,
to the best of the consultant’s knowledge
and belief, does or may exist, has been dis-
closed to the offeror.

(e) Failure of the offeror to provide the re-
quired certifications may result in the
offeror being determined ineligible for
award. Misrepresentation of any fact may re-
sult in the assessment of penalties associ-
ated with false certifications or such other
provisions provided for by law or regulation.

(End of provision)

* If approved by the head of the contract-
ing activity, this period may be increased up
to 36 months.

[55 FR 42687, Oct. 22, 1990, as amended at 56
FR 55377, Oct. 25, 1991; 60 FR 49723, Sept. 26,
1995]

52.209-8 Organizational Conflicts of
Interest Certificate—Advisory and
Assistance Services.

As prescribed in 9.507-1(c), insert the
following provision:

ORGANIZATIONAL CONFLICTS OF INTEREST CER-
TIFICATE—ADVISORY AND ASSISTANCE SERV-
ICES (Nov 1991)

(a) Organizational conflict of interest means
that because of other activities or relation-
ships with other persons, a person is unable
or potentially unable to render impartial as-
sistance or advice to the Government, or the
person’s objectivity in performing the con-
tract work is or might be otherwise im-
paired, or a person has an unfair competitive
advantage.

(b) An offeror notified that it is the appar-
ent successful offeror shall provide the cer-
tificate described in paragraph (c) of this
provision.

(c) The certificate must contain the follow-
ing:

(1) Name of the agency and the number of
the solicitation in question.

(2) The name, address, telephone number,
and federal taxpayer identification number
of the apparent successful offeror.

(3) A description of the nature of the serv-
ices rendered by or to be rendered on the in-
stant contract.

(4) The name, address, telephone number of
the client or client(s), a description of the
services rendered to the previous client(s),
and the name of a responsible officer or em-
ployee of the offeror who is knowledgeable
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about the services rendered to each client, if,
in the 12* months preceding the date of the
certification, services were rendered to the
Government or any other client (including a
foreign government or person) respecting the
same subject matter of the instant solicita-
tion, or directly relating to such subject
matter. The agency and contract number
under which the services were rendered must
also be included, if applicable.

(5) A statement that the person who signs
the certificate has made inquiry and that, to
the best of his or her knowledge and belief,
no actual or potential conflict of interest or
unfair competitive advantage exists with re-
spect to the advisory and assistance services
to be provided in connection with the instant
contract, or that any actual or potential
conflict of interest or unfair competitive ad-
vantage that does or may exist with respect
to the contract in question has been commu-
nicated in writing to the Contracting Officer
or his or her representatives.

(6) The signature, name, employer’s name,
address, and telephone number of the person
who signed the certificate.

(d) Failure of the offeror to provide the re-
quired certification may result in the offeror
being determined ineligible for award. Mis-
representation of any fact may result in the
assessment of penalties associated with false
certifications or such other provisions pro-
vided for by law or regulation.

* If approved by the head of the contract-
ing activity, this period may be increased up
to 36 months.

(End of provision)

[55 FR 42688, Oct. 22, 1990, as amended at 56
FR 55377, Oct. 25, 1991]

52.211-1 Availability of Specifications
Listed in the GSA Index of Federal
Specifications, Standards and Com-
mercial Item Descriptions.

As prescribed in 11.204(a), insert the
following provision:

AVAILABILITY OF SPECIFICATIONS LISTED IN
THE GSA INDEX OF FEDERAL SPECIFICA-
TIONS, STANDARDS AND COMMERCIAL ITEM
DESCRIPTIONS (AUG 1996)

(a) A single copy of each specification cited
in this solicitation is available without
charge from the GSA Federal Supply Service
Bureau Specifications Section (3FBP-W), 470
East L’Enfant Plaza, SW., Suite 8100, Wash-
ington, DC 20407 (Tel. 202-755-0325 or 755-
0326). Additional copies may be purchased
from the GSA Specifications Section in
Washington, DC.

(b) The GSA Index of Federal Specifica-
tions, Standards and Commercial Item De-
scriptions may be purchased from the Super-
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intendent of Documents, U.S. Government
Printing Office, Washington, DC 20402.

(End of provision)

[53 FR 17860, May 18, 1988, as amended at 55
FR 38517, Sept. 18, 1990; 59 FR 11387, Mar. 10,
1994; 59 FR 17723, Apr. 14, 1994. Redesignated
and amended at 60 FR 48251, 48256, Sept. 18,
1995; 61 FR 31663, June 20, 1996]

52.211-2 Availability of Specifications
Listed in the DOD Index of Speci-
fications and Standards (DODISS).

As prescribed in 11.204(b), insert the
following provision in solicitations
that (a) are issued by DOD contracting
offices and (b) cite specifications listed
in the DODISS that are not furnished
with the solicitation:

AVAILABILITY OF SPECIFICATIONS LISTED IN
THE DOD INDEX OF SPECIFICATIONS AND
STANDARDS (DODISS) (MAR 1994)

Single copies of specifications cited in this
solicitation may be obtained by submitting a
written request to the supply point listed
below. The request must contain the title of
the specification, its number, date, applica-
ble amendment(s), and the solicitation or
contract number. In case of urgency, tele-
phone or telegraphic requests are acceptable.
Voluntary standards, which are not available
to offerors and contractors from Government
sources, may be obtained from the organiza-
tion responsible for their preparation, main-
tenance, or publication.

Standardization Document, Order Desk,
Building 4, Section D, 700 Robbins Avenue,
Philadelphia, PA 19111-5094

Facsimile Number: 215-697-2978

Telephone Order Entry System (TOES)
Numbers: 215-697-1187 through and including
215-697-1197

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 38518, Sept. 18, 1990; 59 FR 11388, Mar. 10,
1994; 59 FR 17723, Apr. 14, 1994. Redesignated
and amended at 60 FR 48251, 48256, Sept. 18,
1995; 61 FR 31663, June 20, 1996]

52.211-3 Availability of Specifications
Not Listed in the GSA Index of Fed-
eral Specifications, Standards and
Commercial Item Descriptions.

As prescribed in 11.204(c), insert a
provision substantially the same as the
following:
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AVAILABILITY OF SPECIFICATIONS NOT LISTED
IN THE GSA INDEX OF FEDERAL SPECIFICA-
TIONS, STANDARDS AND COMMERCIAL ITEM
DESCRIPTIONS (JUN 1988)

The specifications cited in this solicitation
may be obtained from:
(Activity) address)

(Telephone number)
(Person to be contacted) —M—————————

The request should identify the solicita-
tion number and the specification requested
by date, title, and number, as cited in the so-
licitation.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 53
FR 17860, May 18, 1988. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995;
61 FR 31663, June 20, 1996]

52.211-4 Awvailability for Examination
of Specifications Not Listed in the
GSA Index of Federal Specifica-
tions, Standards and Commercial
Item Descriptions.

As prescribed in 11.203(d), insert a
provision substantially the same as the
following:

AVAILABILITY FOR EXAMINATION OF SPECIFICA-
TIONS NOT LISTED IN THE GSA INDEX OF
FEDERAL SPECIFICATIONS, STANDARDS AND
COMMERCIAL ITEM DESCRIPTIONS (JUN 1988)

The specifications cited in this solicitation
are not available for distribution. However,
they may be examined at the following loca-
tion(s):
(ACTIVITY)
(COMPLETE ADDRESS)

(TELEPHONE NUMBER)
(PERSON TO BE CONTACTED)
(TIME(S) FOR VIEWING)

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 53
FR 17860, May 18, 1988. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-5 New Material.
As prescribed in 11.203(e), insert the
following clause:
NEW MATERIAL (MAY 1995)

(a) Definitions.

Material, as used in this clause, includes,
but is not limited to, raw material, parts,
items, components, and end products.

42

48 CFR Ch. 1 (10-1-96 Edition)

New, as used in this clause, means pre-
viously unused or composed of previously un-
used materials and may include unused re-
sidual inventory or unused former Govern-
ment surplus property.

Other than new, as used in this clause, in-
cludes, but is not limited to, recycled, recov-
ered, remanufactured, used, and recondi-
tioned.

(b) Unless this contract specifies other-
wise, the Contractor represents that the sup-
plies, including any residual inventory and
former Government surplus property identi-
fied under the Other Than New Material, Re-
sidual Inventory, and Former Government
Surplus Property clause of this contract, are
new and are not of such age or so deterio-
rated as to impair their usefulness or safety.

(c) If the Contractor believes that furnish-
ing other than new material will be in the
Government’s interest, the Contractor shall
so notify the Contracting Officer in writing
and request authority to use such material.
The Contractor’s notice shall include the
reasons for the request along with a proposal
for any consideration due the Government if
the Contracting Officer authorizes the use of
other than new material.

(End of clause)

[60 FR 28498, May 31, 1995. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-6 Listing of Other Than New
Material, Residual Inventory, and
Former Government Surplus Prop-
erty.

As prescribed in 11.203(f), insert the
following provision:

LISTING OF OTHER THAN NEW MATERIAL, RE-
SIDUAL INVENTORY, AND FORMER GOVERN-
MENT SURPLUS PROPERTY (MAY 1995)

(a) Definitions.

Material, as used in this provision, in-
cludes, but is not limited to, raw material,
parts, items, components, and end products.

New, as used in this provision, means pre-
viously unused or composed of previously un-
used materials and may include unused re-
sidual inventory or unused former Govern-
ment surplus property.

Other than new, as used in this provision,
includes, but is not limited to, recycled, re-
covered, remanufactured, used, and recondi-
tioned.

(b) If the offeror proposes to furnish other
than new material, residual inventory re-
sulting from terminated Government con-
tracts, or former Government surplus prop-
erty, the offeror shall provide the following
information as an attachment to the offer:

(1) A complete description of the mate-
rials.

(2) Quantity.
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(3) Name of Government agency from
which acquired.

(4) Date of acquisition, if applicable.

No other than new material, residual in-
ventory or former Government surplus prop-
erty other than that listed on the attach-
ment shall be furnished under the resulting
contract unless authorized in writing by the
Contracting Officer.

(c) All material to be furnished under the
resultant contract must comply with the
terms and specifications contained in the
contract.

(End of provision)

[60 FR 28498, May 31, 1995. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-7 Other Than New Material,
Residual Inventory, and Former
Government Surplus Property.

As prescribed in 11.203(g), insert the
following clause:

OTHER THAN NEW MATERIAL, RESIDUAL IN-
VENTORY, AND FORMER GOVERNMENT SUR-
PLUS PROPERTY (MAY 1995)

(a) Definitions.

Material, as used in this clause, includes,
but is not limited to, raw material, parts,
items, components, and end products.

New, as used in this clause, means pre-
viously unused or composed of previously un-
used materials and may include unused re-
sidual inventory or unused former Govern-
ment surplus property.

Other than new, as used in this clause, in-
cludes, but is not limited to, recycled, recov-
ered, remanufactured, used, and recondi-
tioned.

(b) The Contractor shall not furnish any
other than new material, residual inventory
resulting from terminated Government con-
tracts, or former Government surplus prop-
erty, unless such materials were listed in the
applicable attachment to the offer and ap-
proved by the Contracting Officer or unless
otherwise authorized in writing by the Con-
tracting Officer.

(c) All materials furnished under this con-
tract shall comply with the terms and speci-
fications contained in the contract.

(End of clause)

[60 FR 28499, May 31, 1995. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-8 Time of Delivery.

As prescribed in 11.404(a)(2),
the following clause:

insert
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TIME OF DELIVERY (JuUL 1995)

(a) The Government requires delivery to be
made according to the following schedule:

REQUIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE OF
CONTRACT

ITEM NO. QUANTITY

The Government will evaluate equally, as
regards time of delivery, offers that propose
delivery of each quantity within the applica-
ble delivery period specified above. Offers
that propose delivery that will not clearly
fall within the applicable required delivery
period specified above, will be considered
nonresponsive and rejected. The Government
reserves the right to award under either the
required delivery schedule or the proposed
delivery schedule, when an offeror offers an
earlier delivery schedule than required
above. If the offeror proposes no other deliv-
ery schedule, the required delivery schedule
above will apply.

OFFEROR’S PROPOSED DELIVERY

SCHEDULE
WITHIN DAYS
ITEM NO. QUANTITY AFTER DATE OF
CONTRACT

(b) Attention is directed to the Contract
Award provision of the solicitation that pro-
vides that a written award or acceptance of
offer mailed, or otherwise furnished to the
successful offeror, results in a binding con-
tract. The Government will mail or other-
wise furnish to the offeror an award or no-
tice of award not later than the day award is
dated. Therefore, the offeror should compute
the time available for performance beginning
with the actual date of award, rather than
the date the written notice of award is re-
ceived from the Contracting Officer through
the ordinary mails. However, the Govern-
ment will evaluate an offer that proposes de-
livery based on the Contractor’s date of re-
ceipt of the contract or notice of award by
adding (i) five calendar days for delivery of
the award through the ordinary mails, or (ii)
one working day if the solicitation states
that the contract or notice of award will be
transmitted electronically. (The term
“working day” excludes weekends and U.S.
Federal holidays.) If, as so computed, the of-
fered delivery date is later than the required
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delivery date, the offer will be considered
nonresponsive and rejected.

(End of clause)

Alternate | (APR 1984). If the delivery
schedule is expressed in terms of spe-
cific calendar dates or specific periods
and is based on an assumed date of
award, the contracting officer may sub-
stitute the following paragraph (b) for
paragraph (b) of the basic clause. The
time may be expressed by substituting
on or before; during the months —; or not
sooner than — or later than — as head-
ings for the third column of paragraph
(a) the basic clause.

(b) The delivery dates or specific periods
above are based on the assumption that the
Government will make award by
[Contracting Officer insert date]. Each delivery
date in the delivery schedule above will be
extended by the number of calendar days
after the above date that the contract is in
fact awarded. Attention is directed to the
Contract Award provision of the solicitation
that provides that a written award or accept-
ance of offer mailed or otherwise furnished
to the successful offeror results in a binding
contract. Therefore, the offeror should com-
pute the time available for performance be-
ginning with the actual date of award, rather
than the date the written notice of award is
received from the Contracting Officer
through the ordinary mails.

Alternate Il (APR 1984). If the delivery
schedule is expressed in terms of spe-
cific calendar dates or specific periods
and is based on an assumed date the
contractor will receive notice of award,
the contracting officer may substitute
the following paragraph (b) for para-
graph (b) of the basic clause. The time
may be expressed by substituting with-
in days after the date of receipt of a writ-
ten notice of award as the heading for
the third column of paragraph (a) of
the basic clause.

(b) The delivery dates or specific periods
above are based on the assumption that the
successful offeror will receive notice of
award by [Contracting Officer insert
date]. Each delivery date in the delivery
schedule above will be extended by the num-
ber of calendar days after the above date
that the Contractor receives notice of award;
provided, that the Contractor promptly ac-
knowledges receipt of notice of award.

Alternate 111 (APR 1984). If the deliv-
ery schedule is to be based on the ac-
tual date the contractor receives a
written notice of award, the contract-
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ing officer may delete paragraph (b) of
the basic clause. The time may be ex-
pressed by substituting within days
after the date of receipt of a written no-
tice of award as the heading for the
third column of paragraph (a) of the
basic clause.

[48 FR 42478, Sept. 19, 1983, as amended at 56
FR 41732, Aug. 22, 1991; 60 FR 34739, July 3,
1995. Redesignated and amended at 60 FR
48251, 48256, Sept. 18, 1995]

52.211-9 Desired and Required Time
of Delivery.

As prescribed in 11.404(a)(3),
the following clause:

insert

DESIRED AND REQUIRED TIME OF DELIVERY
(JuL 1995)

(a) The Government desires delivery to be
made according to the following schedule:

DESIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE OF
CONTRACT

ITEM NO. QUANTITY

If the offeror is unable to meet the desired

delivery schedule, it may, without
prejudicing evaluation of its offer, propose a
delivery schedule below. However, the

offeror’s proposed delivery schedule must not
extend the delivery period beyond the time
for delivery in the Government’s required de-
livery schedule as follows:

REQUIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE OF
CONTRACT

ITEM NO. QUANTITY

Offers that propose delivery of a quantity
under such terms or conditions that delivery
will not clearly fall within the applicable re-
quired delivery period specified above, will
be considered nonresponsive and rejected. If
the offeror proposes no other delivery sched-
ule, the desired delivery schedule above will

apply.
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OFFEROR'’S PROPOSED DELIVERY

SCHEDULE
WITHIN DAYS
ITEM NO. QUANTITY AFTER DATE OF
CONTRACT

(b) Attention is directed to the Contract
Award provision of the solicitation that pro-
vides that a written award or acceptance of
offer mailed or otherwise furnished to the
successful offeror results in a binding con-
tract. The Government will mail or other-
wise furnish to the offeror an award or no-
tice of award not later than the day the
award is dated. Therefore, the offeror shall
compute the time available for performance
beginning with the actual date of award,
rather than the date the written notice of
award is received from the Contracting Offi-
cer through the ordinary mails. However, the
Government will evaluate an offer that pro-
poses delivery based on the Contractor’s date
of receipt of the contract or notice of award
by adding (i) five calendar days for delivery
of the award through the ordinary mails, or
(ii) one working day if the solicitation states
that the contract or notice of award will be
transmitted electronically. (The term
“working day’’ excludes weekends and U.S.
Federal holidays.) If, as so computed, the of-
fered delivery date is later than the required
delivery date, the offer will be considered
nonresponsive and rejected.

(End of clause)

Alternate | (APR 1984). If the delivery
schedule is expressed in terms of spe-
cific calendar dates or specific periods
and is based on an assumed date of
award, the contracting officer may sub-
stitute the following paragraph (b) for
paragraph (b) of the basic clause. The
time may be expressed by substituting
on or before; during the months — ; or
not sooner than —, or later than — as
headings for the third column of para-
graph (a) of the basic clause.

(b) The delivery dates or specific periods
above are based on the assumption that the
Government will make award by
[Contracting Officer insert date]. Each delivery
date in the delivery schedule above will be
extended by the number of calendar days
after the above date that the contract is in
fact awarded. Attention is directed to the
Contract Award provision of the solicitation
that provides that a written award or accept-
ance of offer mailed or otherwise furnished
to the successful offeror results in a binding
contract. Therefore, the offeror shall com-
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pute the time available for performance be-
ginning with the actual date of award, rather
than the date the written notice of award is
received from the Contracting Officer
through the ordinary mails.

Alternate 1l (APR 1984). If the delivery
schedule is expressed in terms of spe-
cific calendar dates or specific periods
and is based on an assumed date the
contractor receives notice of award,
the contracting officer may substitute
the following paragraph (b) for para-
graph (b) of the basic clause. The time
may be expressed by substituting with-
in days after the date of receipt of a writ-
ten notice of award as the heading of the
third column of paragraph (a) of the
basic clause.

(b) The delivery dates or specific periods
above are based on the assumption that the
successful offeror will receive notice of
award by [Contracting Officer insert
date]. Each delivery date in the delivery
schedule above will be extended by the num-
ber of calendar days after the above date
that the Contractor receives notice of award;
provided, that the Contractor promptly ac-
knowledges receipt of notice of award.

Alternate 111 (APR 1984). If the deliv-
ery schedule is to be based on the ac-
tual date the contractor receives a
written notice of award, the contract-
ing officer may delete paragraph (b) of
the basic clause. The time may be ex-
pressed by substituting within days
after the date of receipt of a written no-
tice of award as the heading of the third
column of paragraph (a) of the basic
clause.

[48 FR 42478, Sept. 19, 1983, as amended at 56
FR 41732, Aug. 22, 1991; 60 FR 34739, July 3,
1995. Redesignated and amended at 60 FR
48251, 48256, Sept. 18, 1995]

52.211-10 Commencement, Prosecu-
tion, and Completion of Work.

As prescribed in 11.404(b), insert the
following clause in solicitations and
contracts when a fixed-price construc-
tion contract is contemplated. The
clause may be changed to accommo-
date the issuance of orders under in-
definite-delivery contracts for con-
struction.

COMMENCEMENT, PROSECUTION, AND
COMPLETION OF WORK (APR 1984)

The Contractor shall be required to (a)
commence work under this contract within
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[Contracting Officer insert number] cal-
endar days after the date the Contractor re-
ceives the notice to proceed, (b) prosecute
the work diligently, and (c) complete the en-
tire work ready for use not later than

——*. The time stated for completion shall
include final cleanup of the premises.

(End of clause)

*The Contracting Officer shall specify ei-
ther a number of days after the date the con-
tractor receives the notice to proceed, or a
calendar date.

Alternate | (APR 1984). If the comple-
tion date is expressed as a specific cal-
endar date, computed on the basis of
the contractor receiving the notice to
proceed by a certain day, add the fol-
lowing paragraph to the basic clause:

The completion date is based on the as-
sumption that the successful offeror will re-
ceive the notice to proceed by [Con-
tracting Officer insert date]. The completion
date will be extended by the number of cal-
endar days after the above date that the
Contractor receives the notice to proceed,
except to the extent that the delay in issu-
ance of the notice to proceed results from
the failure of the Contractor to execute the
contract and give the required performance
and payment bonds within the time specified
in the offer.

[48 FR 42478, Sept. 19, 1983. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-11 Liquidated Damages—Sup-
plies, Services, or Research and De-
velopment.

As prescribed in 11.504(a), the con-
tracting officer may insert the follow-
ing clause in solicitations and con-
tracts when a fixed-price contract is
contemplated for supplies, services, or
research and development (see
11.502(b)):

LIQUIDATED DAMAGES—SUPPLIES, SERVICES,
OR RESEARCH AND DEVELOPMENT (APR 1984)

(a) If the Contractor fails to deliver the
supplies or perform the services within the
time specified in this contract, or any exten-
sion, the Contractor shall, in place of actual
damages, pay to the Government as fixed,
agreed, and liquidated damages, for each cal-
endar day of delay the sum of [Con-
tracting Officer insert amount].

(b) Alternatively, if delivery or perform-
ance is so delayed, the Government may ter-
minate this contract in whole or in part
under the Default-Fixed-Price Supply and
Service clause in this contract and in that
event, the Contractor shall be liable for
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fixed, agreed, and liquidated damages accru-
ing until the time the Government may rea-
sonably obtain delivery or performance of
similar supplies or services. The liquidated
damages shall be in addition to excess costs
under the Termination clause.

(c) The Contractor shall not be charged
with liquidated damages when the delay in
delivery or performance arises out of causes
beyond the control and without the fault or
negligence of the Contractor as defined in
the Default-Fixed-Price Supply and Service
clause in this contract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-12 Liquidated Damages—Con-
struction.

As prescribed in 11.504(b), the con-
tracting officer may insert the follow-
ing clause in solicitations and con-
tracts for construction, except con-
tracts on a cost-plus-fixed-fee basis
(see 11.502(b)):

LIQUIDATED DAMAGES—CONSTRUCTION (APR
1984)

(a) If the Contractor fails to complete the
work within the time specified in the con-
tract, or any extension, the Contractor shall
pay to the Government as liquidated dam-
ages, the sum of [Contracting Officer
insert amount] for each day of delay.

(b) If the Government terminates the Con-
tractor’s right to proceed, the resulting dam-
age will consist of liquidated damages until
such reasonable time as may be required for
final completion of the work together with
any increased costs occasioned the Govern-
ment in completing the work.

(c) If the Government does not terminate
the Contractor’s right to proceed, the result-
ing damage will consist of liquidated dam-
ages until the work is completed or accepted.

(End of clause)

Alternate 1 (APR 1984). If different
completion dates are specified in the
contract for separate parts or stages of
the work, revise paragraph (a) of the
clause to state the amount of lig-
uidated damages for delay of each sepa-
rate part or stage of the work.

[48 FR 42478, Sept. 19, 1983. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]
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52.211-13 Time Extensions.

As prescribed in 11.504(c), insert the
following clause in solicitations and
contracts for construction in which the
clause at 52.212-5, Liquidated Dam-
ages—Construction, is used with its Al-
ternate I:

TIME EXTENSIONS (APR 1984)

Notwithstanding any other provisions of
this contract, it is mutually understood that
the time extensions for changes in the work
will depend upon the extent, if any, by which
the changes cause delay in the completion of
the various elements of construction. The
change order granting the time extension
may provide that the contract completion
date will be extended only for those specific
elements so delayed and that the remaining
contract completion dates for all other por-
tions of the work will not be altered and may
further provide for an equitable readjust-
ment of liquidated damages under the new
completion schedule.

(End of clause)

[48 FR 42478, Sept. 19, 1983. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-14 Notice of Priority Rating for
National Defense Use.

As prescribed in 11.604(a), insert the
following provision:

NOTICE OF PRIORITY RATING FOR NATIONAL
DEFENSE USE (SEP 1990)

Any contract awarded as a result of this
solicitation will be a
[ ] DX rated order; [ ] DO rated order cer-
tified for national defense use under the De-
fense Priorities and Allocations System
(DPAS) (15 CFR part 700), and the Contractor
will be required to follow all of the require-
ments of this regulation. [Contracting Offi-
cer check appropriate box.]

(End of provision)

[51 FR 19717, May 30, 1986, as amended at 55
FR 38518, Sept. 18, 1990. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-15 Defense Priority and Alloca-
tion Requirements.
As prescribed in 11.604(b), insert the
following clause:

DEFENSE PRIORITY AND ALLOCATION
REQUIREMENTS (SEP 1990)

This is a rated order certified for national
defense use, and the Contractor shall follow
all the requirements of the Defense Prior-
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ities and Allocations System regulation (15
CFR part 700).

(End of clause)

[51 FR 19717, May 30, 1986, as amended at 55
FR 38518, Sept. 18, 1990. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-16 Variation in Quantity.

As prescribed in 11.703(a), insert the
following clause in solicitations and
contracts when a fixed-price contract
is contemplated for supplies, and for
services that involve the furnishing of
supplies:

VARIATION IN QUANTITY (APR 1984)

(a) A variation in the quantity of any item
called for by this contract will not be accept-
ed unless the variation has been caused by
conditions of loading, shipping, or packing,
or allowances in manufacturing processes,
and then only to the extent, if any, specified
in paragraph (b) below.

(b) The permissible variation shall be lim-
ited to:

——— Percent increase [Contracting
Officer insert percentage]
———— Percent decrease [Contracting
Officer insert percentage]
This increase or decrease shall apply to
*

(End of clause)

*Contracting Officer shall insert in the
blank the designation(s) to which the per-
centages apply, such as (1) the total contract
quantity, (2) item 1 only, (3) each quantity
specified in the delivery schedule, (4) the
total item quantity for each destination, or
(5) the total quantity of each item without
regard to destination.

[48 FR 42478, Sept. 19, 1983. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-17 Delivery of Excess Quan-
tities.

As prescribed in 11.703(b), insert the
following clause:

DELIVERY OF EXCESS QUANTITIES (SEP 1989)

The Contractor is responsible for the deliv-
ery of each item quantity within allowable
variations, if any. If the Contractor delivers
and the Government receives quantities of
any item in excess of the quantity called for
(after considering any allowable variation in
quantity), such excess quantities will be
treated as being delivered for the conven-
ience of the Contractor. The Government
may retain such excess quantities up to $250
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in value without compensating the Contrac-
tor therefor, and the Contractor waives all
right, title, or interests therein. Quantities
in excess of $250 will, at the option of the
Government, either be returned at the Con-
tractor’s expense or retained and paid for by
the Government at the contract unit price.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 34757, Aug. 21, 1989. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.211-18 Variation
Quantity.

As prescribed in 11.703(c), insert the
following clause in solicitations and
contracts when a fixed-price construc-
tion contract is contemplated that au-
thorizes a variation in the estimated
quantity of unit-priced items:

in Estimated

VARIATION IN ESTIMATED QUANTITY (APR 1984)

If the quantity of a unit-priced item in this
contract is an estimated quantity and the
actual quantity of the unit-priced item var-
ies more than 15 percent above or below the
estimated quantity, an equitable adjustment
in the contract price shall be made upon de-
mand of either party. The equitable adjust-
ment shall be based upon any increase or de-
crease in costs due solely to the variation
above 115 percent or below 85 percent of the
estimated quantity. If the quantity variation
is such as to cause an increase in the time
necessary for completion, the Contractor
may request, in writing, an extension of
time, to be received by the Contracting Offi-
cer within 10 days from the beginning of the
delay, or within such further period as may
be granted by the Contracting Officer before
the date of final settlement of the contract.
Upon the receipt of a written request for an
extension, the Contracting Officer shall as-
certain the facts and make an adjustment
for extending the completion date as, in the
judgement of the Contracting Officer, is jus-
tified.

(End of clause)

[48 FR 42478, Sept. 19, 1983. Redesignated and
amended at 60 FR 48251, 48256, Sept. 18, 1995]

52.212-1 Instructions Offerors—

Commercial Items.

As prescribed in 12.301(b)(1),
the following provision:

to

insert

INSTRUCTIONS TO OFFERORS—COMMERCIAL
ITEMS (OCT 1995)

(a) Standard industrial classification (SIC)
code and small business size standard. The SIC

48

48 CFR Ch. 1 (10-1-96 Edition)

code and small business size standard for
this acquisition appear in Block 10 of the so-
licitation cover sheet (SF 1449). However, the
small business size standard for a concern
which submits an offer in its own name, but
which proposes to furnish an item which it
did not itself manufacture, is 500 employees.

(b) Submission of offers. Submit signed and
dated offers to the office specified in this so-
licitation at or before the exact time speci-
fied in this solicitation. Offers may be sub-
mitted on the SF 1449, letterhead stationery,
or as otherwise specified in the solicitation.
As a minimum, offers must show—

(1) The solicitation number;

(2) The time specified in the solicitation
for receipt of offers;

(3) The name, address, and telephone num-
ber of the offeror;

(4) A technical description of the items
being offered in sufficient detail to evaluate
compliance with the requirements in the so-
licitation. This may include product lit-
erature, or other documents, if necessary;

(5) Terms of any express warranty;

(6) Price and any discount terms;

(7) ““Remit to” address, if different than
mailing address;

(8) A completed copy of the representations
and certifications at FAR 52.212-3;

(9) Acknowledgment of Solicitation
Amendments;

(10) Past performance information, when
included as an evaluation factor, to include
recent and relevant contracts for the same
or similar items and other references (in-
cluding contract numbers, points of contact
with telephone numbers and other relevant
information); and

(11) If the offer is not submitted on the SF
1449, include a statement specifying the ex-
tent of agreement with all terms, conditions,
and provisions included in the solicitation.
Offers that fail to furnish required represen-
tations or information, or reject the terms
and conditions of the solicitation may be ex-
cluded from consideration.

(c) Period for acceptance of offers. The
offeror agrees to hold the prices in its offer
firm for 30 calendar days from the date speci-
fied for receipt of offers, unless another time
period is specified in an addendum to the so-
licitation.

(d) Product samples. When required by the
solicitation, product samples shall be sub-
mitted at or prior to the time specified for
receipt of offers. Unless otherwise specified
in this solicitation, these samples shall be
submitted at no expense to the Government,
and returned at the sender’s request and ex-
pense, unless they are destroyed during
preaward testing.

(e) Multiple offers. Offerors are encouraged
to submit multiple offers presenting alter-
native terms and conditions or commercial
items for satisfying the requirements of this
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solicitation. Each offer submitted will be
evaluated separately.

(f) Late offers. Offers or modifications of of-
fers received at the address specified for the
receipt of offers after the exact time speci-
fied for receipt of offers will not be consid-
ered.

(g) Contract award (not applicable to Invita-
tion for Bids). The Government intends to
evaluate offers and award a contract without
discussions with offerors. Therefore, the
offeror’s initial offer should contain the
offeror’s best terms from a price and tech-
nical standpoint. However, the Government
reserves the right to conduct discussions if
later determined by the Contracting Officer
to be necessary. The Government may reject
any or all offers if such action is in the pub-
lic interest; accept other than the lowest
offer; and waive informalities and minor
irregularities in offers received.

(h) Multiple awards. The Government may
accept any item or group of items of an offer,
unless the offeror qualifies the offer by spe-
cific limitations. Unless otherwise provided
in the Schedule, offers may not be submitted
for quantities less than those specified. The
Government reserves the right to make an
award on any item for a quantity less than
the quantity offered, at the unit prices of-
fered, unless the offeror specifies otherwise
in the offer.

(i) Availability of requirements documents
cited in the solicitation. (1) The Index of Fed-
eral Specifications, Standards and Commer-
cial Item Descriptions and the documents
listed in it may be obtained from the General
Services Administration, Federal Supply
Service Bureau, Specifications Section,
Suite 8100, 470 L’Enfant Plaza, SW., Washing-
ton, DC 20407 ((202) 755-0325/0326).

(2) The DOD Index of Specifications and
Standards (DODISS) and documents listed in
it may be obtained from the Standardization
Documents Desk, Building 4D, 700 Robbins
Avenue, Philadelphia, PA 19111-5094 (tele-
phone (215) 697-2569).

(i) Automatic distribution may be obtained
on a subscription basis.

(ii) Individual documents may be ordered
from the Telespecs ordering system by
touch-tone telephone. A customer number is
required to use this service and can be ob-
tained from the Standardization Documents
Order Desk or the Special Assistance Desk
(telephone (610) 607-2667/2179).

(3) Nongovernment (voluntary) standards
must be obtained from the organization re-
sponsible for their preparation, publication
or maintenance.

(End of provision)

[60 FR 48251, Sept. 18, 1995]
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52.212-2 Evaluation—Commercial
Items.

As prescribed in 12.301(c), the Con-
tracting Officer may insert a provision
substantially as follows:

EVALUATION—COMMERCIAL ITEMS (OCT 1995)

(a) The Government will award a contract
resulting from this solicitation to the re-
sponsible offeror whose offer conforming to
the solicitation will be most advantageous to
the Government, price and other factors con-
sidered. The following factors shall be used
to evaluate offers:

(Contracting Officer shall insert the sig-
nificant evaluation factors, such as (i) tech-
nical capability of the item offered to meet
the Government requirement; (ii) price; (iii)
past performance (see FAR 15.605) and in-
clude them in the relative order of impor-
tance of the evaluation factors, such as in
descending order of importance.)

Technical and past performance, when
combined, are ——————— (Contract-
ing Officer state, in accordance with FAR
15.605, the relative importance of all other
evaluation factors, when combined, when
compared to price.)

(b) Options. The Government will evaluate
offers for award purposes by adding the total
price for all options to the total price for the
basic requirement. The Government may de-
termine that an offer is unacceptable if the
option prices are significantly unbalanced.
Evaluation of options shall not obligate the
Government to exercise the option(s).

(c) A written notice of award or acceptance
of an offer, mailed or otherwise furnished to
the successful offeror within the time for ac-
ceptance specified in the offer, shall result in
a binding contract without further action by
either party. Before the offer’s specified ex-
piration time, the Government may accept
an offer (or part of an offer), whether or not
there are negotiations after its receipt, un-
less a written notice of withdrawal is re-
ceived before award.

(End of provision)

[60 FR 48252, Sept. 18, 1995]
52.212-3 Offeror Representations and
Certifications Commercial Items.

As prescribed in 12.301(b)(2), insert
the following provision:

OFFEROR REPRESENTATIONS AND CERTIFI-
CATIONS—COMMERCIAL ITEMS (JUN 1996)

(a) Definitions. As used in this provision:
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Emerging small business means a small busi-
ness concern whose size is no greater than 50
percent of the numerical size standard for
the standard industrial classification code
designated.

Small business concern means a concern, in-
cluding its affiliates, that is independently
owned and operated, not dominant in the
field of operation in which it is bidding on
Government contracts, and qualified as a
small business under the criteria in 13 CFR
Part 121 and size standards in this solicita-
tion.

Small disadvantaged business concern means
a small business concern that—

(1) Is at least 51 percent unconditionally
owned by one or more individuals who are
both socially and economically disadvan-
taged, or a publicly owned business, having
at least 51 percent of its stock uncondition-
ally owned by one or more socially and eco-
nomically disadvantaged individuals, and

(2) Has its management and daily business
controlled by one or more such individuals.
This term also means a small business con-
cern that is at least 51 percent uncondition-
ally owned by an economically disadvan-
taged Indian tribe or Native Hawaiian orga-
nization, or a publicly owned business having
at least 51 percent of its stock uncondition-
ally owned by one or more of these entities,
which has its management and daily busi-
ness controlled by members of an economi-
cally disadvantaged Indian tribe or Native
Hawaiian organization and which meets the
requirements of 13 CFR Part 124.

Women-owned small business concern means
a small business concern—

(1) Which is at least 51 percent owned by
one or more women or, in the case of any
publicly owned business, at least 51 percent
of the stock of which is owned by one or
more women; and

(2) Whose management and daily business
operations are controlled by one or more
women.

Women-owned business concern means a con-
cern which is at least 51 percent owned by
one or more women; or in the case of any
publicly owned business, at least 51 percent
of the stock of which is owned by one or
more women; and whose management and
daily business operations are controlled by
one or more women.

(b) Taxpayer identification number (TIN) (26
U.S.C. 6050M). (1) Taxpayer ldentification
Number (TIN).

OTIN: .

O TIN has been applied for.

O TIN is not required because:

O Offeror is a nonresident alien, foreign
corporation, or foreign partnership that does
not have income effectively connected with
the conduct of a trade or business in the U.S.
and does not have an office or place of busi-
ness or a fiscal paying agent in the U.S;
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O Offeror is an agency or instrumentality
of a foreign government;

O Offeror is an agency or instrumentality
of a Federal, state, or local government;

O Other. State basis.

(2) Corporate Status.

O Corporation providing medical and
health care services, or engaged in the bill-
ing and collecting of payments for such serv-
ices;

O Other corporate entity;

O Not a corporate entity:

O Sole proprietorship

O Partnership

O Hospital or extended care facility de-
scribed in 26 CFR 501(c)(3) that is exempt
from taxation under 26 CFR 501(a).

(3) Common Parent.

O Offeror is not owned or controlled by a
common parent.

Name and TIN of common parent:

Name
TIN

(c) Offerors must complete the following
representations when the resulting contract
is to be performed inside the United States,
its territories or possessions, Puerto Rico,
the Trust Territory of the Pacific Islands, or
the District of Columbia. Check all that
apply.

(1) Small business concern. The offeror rep-
resents as part of its offer that it O is, O is
not a small business concern.

(2) Small disadvantaged business concern.
The offeror represents and certifies that it
O is, O is not a small disadvantaged business
concern.

(3) Women-owned small business concern. The
offeror represents that it O is, O is not a
women-owned small business concern.

NoTE: Complete paragraphs (c)(4) and (c)(5)
only if this solicitation is expected to exceed
the simplified acquisition threshold.

(4) Women-owned business concern. The
offeror represents that it O is, O is not, a
women-owned business concern.

(5) Tie bid priority for labor surplus area con-
cerns. If this is an invitation for bid, small
business offerors may identify the labor sur-
plus areas in which costs to be incurred on
account of manufacturing or production (by
offeror or first-tier subcontractors) amount
to more than 50 percent of the contract
price:

(6) Small Business Size for the Small Business
Competitiveness Demonstration Program and for
the Targeted Industry Categories under the
Small Business Competitiveness Demonstration
Program. [Complete only if the offeror has cer-
tified itself to be a small business concern under
the size standards for this solicitation.]

(i) (Complete only for solicitations indicated
in an addendum as being set-aside for emerging
small businesses in one of the four designated
industry groups (DIGs).) The offeror represents
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as part of its offer that it O is, O is not an
emerging small business.

(ii) (Complete only for solicitations indicated
in an addendum as being for one of the targeted
industry categories (TICs) or four designated in-
dustry groups (DIGs).) Offeror represents and
certifies as follows:

(A) Offeror’s number of employees for the
past 12 months (check the Employees column

Number of Employees
50 or fewer
___51-100
__101-250
__251-500
__ 501-750
___751-1,000

Over 1,000

(d) Certifications and representations re-
quired to implement provisions of Executive
Order 11246—

(1) Certification of non-segregated facilities.
(Applies only if the contract amount is ex-
pected to exceed $10,000)—

By submission of this offer, the offeror cer-
tifies that it does not and will not maintain
or provide for its employees, any facilities
that are segregated on the basis of race,
color, religion, or national origin because of
habit, local custom, or otherwise and that it
does not and will not permit its employees to
perform their services at any location where
segregated facilities are maintained. The
offeror agrees that a breach of this certifi-
cation is a violation of the Equal Oppor-
tunity clause in the contract.

(2) Previous Contracts and Compliance.
The offeror represents that—

(i) 1t O has, O has not, participated in a
previous contract or subcontract subject ei-
ther to the Equal Opportunity clause of this
solicitation, the clause originally contained
in Section 310 of Executive Order 10925, or
the clause contained in Section 201 of Execu-
tive Order 11114; and

(i) 1t O has, O has not, filed all required
compliance reports.

(3) Affirmative Action Compliance. The
offeror represents that—

(i) It O has developed and has on file, O has
not developed and does not have on file, at
each establishment, affirmative action pro-
grams required by rules and regulations of
the Secretary of Labor (41 CFR Subparts 60-
1 and 60-2), or
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if size standard stated in the solicitation is
expressed in terms of number of employees);
or

(B) Offeror’s average annual gross revenue
for the last 3 fiscal years (check the Average
Annual Gross Number of Revenues column if
size standard stated in the solicitation is ex-
pressed in terms of annual receipts)

(Check one of the following):
Average Annual Gross Revenues

$1 million or

less
. $1,000,001-$2
million
. $2,000,001-$3.5
million
_ $3,500,001-$5
million
_ $5,000,001-$10
million
$10,000,001-%17
million

Over $17 million

(i) 1t O has not previously had contracts
subject to the written affirmative action
programs requirement of the rules and regu-
lations of the Secretary of Labor.

(e) Certification Regarding Payments to Influ-
ence Federal Transactions (31 U.S.C. 1352). (Ap-
plies only if the contract is expected to ex-
ceed $100,000.) By submission of its offer, the
offeror certifies to the best of its knowledge
and belief that no Federal appropriated funds
have been paid or will be paid to any person
for influencing or attempting to influence an
officer or employee of any agency, a Member
of Congress, an officer or employee of Con-
gress or an employee of a Member of Con-
gress on his or her behalf in connection with
the award of any resultant contract.

(f) Buy American Act—Trade Agreements—
Balance of Payments Program Certificate. (Ap-
plies only if FAR clause 52.225-9, Buy Amer-
ican Act—Trade Agreement—Balance of Pay-
ments Program, is included in this solicita-
tion.)

(1) The offeror hereby certifies that each
end product, except those listed in paragraph
(f)(2) of this provision, is a domestic end
product (as defined in the clause entitled
“Buy American Act—Trade Agreements Bal-
ance of Payments Program’’) and that com-
ponents of unknown origin have been consid-
ered to have been mined, produced, or manu-
factured outside the United States, a des-
ignated country, a North American Free
Trade Agreement (NAFTA) country, or a
Caribbean Basin country, as defined in sec-
tion 25.401 of the Federal Acquisition Regula-
tion.
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(2) Excluded End Products:

Line item No. Country of origin

(List as necessary)

(3) Offers will be evaluated by giving cer-
tain preferences to domestic end products,
designated country end products, NAFTA
country end products, and Caribbean Basin
country end products over other end prod-
ucts. In order to obtain these preferences in
the evaluation of each excluded end product
listed in paragraph (f)(2) of this provision,
offerors must identify and certify below
those excluded end products that are des-
ignated or NAFTA country end products, or
Caribbean Basin country end products. Prod-
ucts that are not identified and certified
below will not be deemed designated country
end products, NAFTA country end products,
or Caribbean Basin country end products.
Offerors must certify by inserting the appli-
cable line item numbers in the following:

(i) The offeror certifies that the following
supplies qualify as ‘“‘designated or NAFTA
country end products’ as those terms are de-
fined in the clause entitled ““‘Buy American
Act—Trade Agreements—Balance of Pay-
ments Program:”’

(Insert line item numbers)

(ii) The offeror certifies that the following
supplies qualify as ‘““Caribbean Basin country
end products’ as that term is defined in the
clause entitled ‘““Buy American Act—Trade
Agreements—Balance of Payments Pro-
gram’’:

(Insert line item numbers)

(4) Offers will be evaluated in accordance
with FAR Part 25.

(9)(1) Buy American Act—North American
Free Trade Agreement Implementation Act—
Balance of Payments Program. (Applies only if
FAR clause 52.22521, Buy American Act—
North American Free Trade Agreement Im-
plementation Act—Balance of Payments
Program, is included in this solicitation.)

(i) Each end product being offered, except
those listed in paragraph (g)(1)(ii) of this
provision, is a domestic end product (as de-
fined in the clause entitled ““Buy American
Act—North American Free Trade Agreement
Implementation Act—Balance of Payments
Program.” Components of unknown origin
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have been considered to have been mined,
produced, or manufactured outside the Unit-
ed States.

(ii) Excluded End Products:

Line item No. Country of origin

(List as necessary )

(iii) Offers will be evaluated by giving cer-
tain preferences to domestic end products or
NAFTA country end products over other end
products. In order to obtain these pref-
erences in the evaluation of each excluded
end product listed in paragraph (g)(1)(ii) of
this provision, offerors must identify below
those excluded end products that are NAFTA
country end products. Products that are not
identified below will not be deemed NAFTA
country end products.

The following supplies qualify as “NAFTA
country end products” as that term is de-
fined in the clause entitled “Buy American
Act—North American Free Trade Agreement
Implementation Act—Balance of Payments
Program:”’

(Insert line item numbers)

(iv) Offers will be evaluated in accordance
with part 25 of the Federal Acquisition Regu-
lation. In addition, if this solicitation is for
supplies for use outside the United States, an
evaluation factor of 50 percent will be ap-
plied to offers of end products that are not
domestic or NAFTA country end products.

(2) Alternate 1. If Alternate | to the clause
at 52.225-21 is included in this solicitation,
substitute the following paragraph (g)(1)(iii)
for paragraph (g)(1)(iii) of this provision:

(9)(Q)(iii) Offers will be evaluated by giving
certain preferences to domestic end products
or Canadian end products over other end
products. In order to obtain these pref-
erences in the evaluation of each excluded
end product listed in paragraph (b) of this
provision, offerors must identify below those
excluded end products that are Canadian end
products. Products that are not identified
below will not be deemed Canadian end prod-
ucts.

The following supplies qualify as ‘‘Cana-
dian end products’ as that term is defined in
the clause entitled ‘‘Buy American Act—
North American Free Trade Agreement Im-
plementation Act—Balance of Payments
Program’’:

(Insert line item numbers)

(h) Certification Regarding Debarment, Sus-
pension or Ineligibility for Award (Executive
Order 12549). The offeror certifies, to the best
of its knowledge and belief, that—
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(1) The offeror and/or any of its principals
O are, O are not presently debarred, sus-
pended, proposed for debarment, or declared
ineligible for the award of contracts by any
Federal agency, and

(2) O Have, O have not, within a three-year
period preceding this offer, been convicted of
or had a civil judgment rendered against
them for: commission of fraud or a criminal
offense in connection with obtaining, at-
tempting to obtain, or performing a Federal,
state or local government contract or sub-
contract; violation of Federal or state anti-
trust statutes relating to the submission of
offers; or commission of embezzlement,
theft, forgery, bribery, falsification or de-
struction of records, making false state-
ments, tax evasion, or receiving stolen prop-
erty; and O are, O are not presently indicted
for, or otherwise criminally or civilly
charged by a Government entity with, com-
mission of any of these offenses.

(i) Procurement Integrity Certification (41
U.S.C. 423). (Applies only if the contract is
expected to exceed $100,000.)

I, the undersigned, am the officer or em-
ployee responsible for the preparation of this
offer. | certify, to the best of my knowledge
and belief, that either—

O 1 have no information, or

O I have disclosed information to the Con-
tracting Officer concerning a violation or
possible violation of subsection (a), (b), (d) or
(f) of 41 U.S.C. 423, Procurement Integrity, or
its implementing regulations that may have
occurred during the conduct of this procure-
ment.

Signature of the officer or employee responsible
for the offer and date.

(End of provision)

[60 FR 48252, Sept. 18, 1995, as amended at 60
FR 54818, Oct. 26, 1995; 61 FR 2633, Jan. 26,
1996; 61 FR 31648, June 20, 1996]

52.212-4 Contract Terms and Condi-
tions—Commercial Items.

As prescribed in 12.301(b)(3),
the following clause:

insert

CONTRACT TERMS AND CONDITIONS—
COMMERCIAL ITEMS (AUG 1996)

(a) Inspection/Acceptance. The Contractor
shall only tender for acceptance those items
that conform to the requirements of this
contract. The Government reserves the right
to inspect or test any supplies or services
that have been tendered for acceptance. The
Government may require repair or replace-
ment of nonconforming supplies or re-
performance of nonconforming services at no
increase in contract price. The Government
must exercise its postacceptance rights (1)
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within a reasonable time after the defect was
discovered or should have been discovered;
and (2) before any substantial change occurs
in the condition of the item, unless the
change is due to the defect in the item.

(b) Assignment. The Contractor or its as-
signee’s rights to be paid amounts due as a
result of performance of this contract, may
be assigned to a bank, trust company, or
other financing institution, including any
Federal lending agency in accordance with
the Assignment of Claims Act (31 U.S.C.
3727).

(c) Changes. Changes in the terms and con-
ditions of this contract may be made only by
written agreement of the parties.

(d) Disputes. This contract is subject to the
Contract Disputes Act of 1978, as amended (41
U.S.C. 601-613). Failure of the parties to this
contract to reach agreement on any request
for equitable adjustment, claim, appeal or
action arising under or relating to this con-
tract shall be a dispute to be resolved in ac-
cordance with the clause at FAR 52.233-1,
Disputes, which is incorporated herein by
reference. The Contractor shall proceed dili-
gently with performance of this contract,
pending final resolution of any dispute aris-
ing under the contract.

(e) Definitions. The clause at FAR 52.202-1,
Definitions, is incorporated herein by ref-
erence.

(f) Excusable delays. The Contractor shall
be liable for default unless nonperformance
is caused by an occurrence beyond the rea-
sonable control of the Contractor and with-
out its fault or negligence such as, acts of
God or the public enemy, acts of the Govern-
ment in either its sovereign or contractual
capacity, fires, floods, epidemics, quarantine
restrictions, strikes, unusually severe weath-
er, and delays of common carriers. The Con-
tractor shall notify the Contracting Officer
in writing as soon as it is reasonably possible
after the commencement of any excusable
delay, setting forth the full particulars in
connection therewith, shall remedy such oc-
currence with all reasonable dispatch, and
shall promptly give written notice to the
Contracting Officer of the cessation of such
occurrence.

(9) Invoice. The Contractor shall submit an
original invoice and three copies (or elec-
tronic invoice, if authorized,) to the address
designated in the contract to receive in-
voices. An invoice must include—

(1) Name and address of the Contractor;

(2) Invoice date;

(3) Contract number, contract line item
number and, if applicable, the order number;

(4) Description, quantity, unit of measure,
unit price and extended price of the items de-
livered;

(5) Shipping number and date of shipment
including the bill of lading number and
weight of shipment if shipped on Govern-
ment bill of lading;
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(6) Terms of any prompt payment discount
offered;

(7) Name and address of official to whom
payment is to be sent; and

(8) Name, title, and phone number of per-
son to be notified in event of defective in-
voice.

Invoices will be handled in accordance
with the Prompt Payment Act (31 U.S.C.
3903) and Office of Management and Budget
(OMB) Circular A-125, Prompt Payment.

(h) Patent indemnity. The Contractor shall
indemnify the Government and its officers,
employees and agents against liability, in-
cluding costs, for actual or alleged direct or
contributory infringement of, or inducement
to infringe, any United States or foreign pat-
ent, trademark or copyright, arising out of
the performance of this contract, provided
the Contractor is reasonably notified of such
claims and proceedings.

(i) Payment. Payment shall be made for
items accepted by the Government that have
been delivered to the delivery destinations
set forth in this contract. The Government
will make payment in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Of-
fice of Management and Budget (OMB) Cir-
cular A-125, Prompt Payment. Unless other-
wise provided by an addendum to this con-
tract, the Government shall make payment
in accordance with the clause at FAR 52.232-
33, Mandatory Information for Electronic
Funds Transfer Payment, which is incor-
porated herein by reference.

In connection with any discount offered for
early payment, time shall be computed from
the date of the invoice. For the purpose of
computing the discount earned, payment
shall be considered to have been made on the
date which appears on the payment check or
the specified payment date if an electronic
funds transfer payment is made.

(J) Risk of loss. Unless the contract specifi-
cally provides otherwise, risk of loss or dam-
age to the supplies provided under this con-
tract shall remain with the Contractor until,
and shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if
transportation is f.0.b. origin; or

(2) Delivery of the supplies to the Govern-
ment at the destination specified in the con-
tract, if transportation is f.o.b. destination.

(k) Taxes. The contract price includes all
applicable Federal, State, and local taxes
and duties.

(I) Termination for the Government’s conven-
ience. The Government reserves the right to
terminate this contract, or any part hereof,
for its sole convenience. In the event of such
termination, the Contractor shall imme-
diately stop all work hereunder and shall im-
mediately cause any and all of its suppliers
and subcontractors to cease work. Subject to
the terms of this contract, the Contractor
shall be paid a percentage of the contract
price reflecting the percentage of the work
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performed prior to the notice of termination,
plus reasonable charges the Contractor can
demonstrate to the satisfaction of the Gov-
ernment using its standard record keeping
system, have resulted from the termination.
The Contractor shall not be required to com-
ply with the cost accounting standards or
contract cost principles for this purpose.
This paragraph does not give the Govern-
ment any right to audit the Contractor’s
records. The Contractor shall not be paid for
any work performed or costs incurred which
reasonably could have been avoided.

(m) Termination for cause. The Government
may terminate this contract, or any part
hereof, for cause in the event of any default
by the Contractor, or if the Contractor fails
to comply with any contract terms and con-
ditions, or fails to provide the Government,
upon request, with adequate assurances of
future performance. In the event of termi-
nation for cause, the Government shall not
be liable to the Contractor for any amount
for supplies or services not accepted, and the
Contractor shall be liable to the Government
for any and all rights and remedies provided
by law. If it is determined that the Govern-
ment improperly terminated this contract
for default, such termination shall be
deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this
contract, title to items furnished under this
contract shall pass to the Government upon
acceptance, regardless of when or where the
Government takes physical possession.

(0) Warranty. The Contractor warrants and
implies that the items delivered hereunder
are merchantable and fit for use for the par-
ticular purpose described in this contract.

(p) Limitation of liability. Except as other-
wise provided by an express or implied war-
ranty, the Contractor will not be liable to
the Government for consequential damages
resulting from any defect or deficiencies in
accepted items.

(g) Other compliances. The Contractor shall
comply with all applicable Federal, State
and local laws, executive orders, rules and
regulations applicable to its performance
under this contract.

(r) Compliance with laws unique to Govern-
ment contracts. The Contractor agrees to
comply with 31 U.S.C. 1352 relating to limita-
tions on the use of appropriated funds to in-
fluence certain Federal contracts; 18 U.S.C.
431 relating to officials not to benefit; 40
U.S.C 327, et seq., Contract Work Hours and
Safety Standards Act; 41 U.S.C. 51-58, Anti-
Kickback Act of 1986; 41 U.S.C. 251 related to
whistle blower protections; and 49 U.S.C
40118, Fly American.

(s) Order of precedence. Any inconsistencies
in this solicitation or contract shall be re-
solved by giving precedence in the following
order: (1) the schedule of supplies/services;
(2) the Assignments, Disputes, Payments, In-
voice, Other Compliances, and Compliance
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with Laws Unique to Government Contracts
paragraphs of this clause; (3) the clause at
52.212-5; (4) addenda to this solicitation or
contract, including any license agreements
for computer software; (5) solicitation provi-
sions if this is a solicitation; (6) other para-
graphs of this clause; (7) the Standard Form
1449; (8) other documents, exhibits, and at-
tachments; and (9) the specification.

(End of clause)

[60 FR 48254, Sept. 18, 1995, as amended at 61
FR 45773, Aug. 29, 1996]

52.212-5 Contract Terms and Condi-
tions Required to Implement Stat-
utes or Executive Orders—Commer-
cial Items.

As prescribed in 12.301(b)(4),
the following clause:

insert

CONTRACT TERMS AND CONDITIONS REQUIRED
TO IMPLEMENT STATUTES OR EXECUTIVE OR-
DERS—COMMERCIAL ITEMS (AUG 1996)

(a) The Contractor agrees to comply with
the following FAR clauses, which are incor-
porated in this contract by reference, to im-
plement provisions of law or Executive or-
ders applicable to acquisitions of commercial
items:

(1) 52.222-3, Convict Labor (E.O. 11755); and

(2) 52.233-3, Protest After Award (31 U.S.C
3553).

(b) The Contractor agrees to comply with
the FAR clauses in this paragraph (b) which
the contracting officer has indicated as
being incorporated in this contract by ref-
erence to implement provisions of law or ex-
ecutive orders applicable to acquisitions of
commercial items or components:

(Contracting Officer shall check as
appropriate.)

(1) 52.203-6, Restrictions on Sub-
contractor Sales to the Government, with
Alternate | (41 U.S.C. 253g and 10 U.S.C. 2402).

(2) 52.203-10, Price or Fee Adjust-
ment for Illegal or Improper Activity (41
U.S.C. 423).

(3) 52.219-8, Utilization of Small
Business Concerns and Small Disadvantaged
Business Concerns (15 U.S.C. 637 (d) (2) and

(©)B

(4) 52.219-9, Small, Small Disadvan-
taged and Women-Owned Small Business
Subcontracting Plan (15 U.S.C. 637 (d)(4));

(5) 52.219-14, Limitation on Sub-
contracting (15 U.S.C. 637(a)(14)).

(6) 52.222-26, Equal
(E.O. 11246).

(7) 52.222-35, Affirmative Action for
Special Disabled and Vietnam Era Veterans
(38 U.S.C. 4212).

Opportunity
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(8) 52.222-36, Affirmative Action for
Handicapped Workers (29 U.S.C. 793).

(9) 52.222-37, Employment Reports
on Special Disabled Veterans and Veterans
of the Vietnam Era (38 U.S.C. 4212).

(10) 52.225-3, Buy American Act—
Supplies (41 U.S.C. 10).

(11) 52.225-9, Buy American Act—
Trade Agreements Act—Balance of Pay-
ments Program (41 U.S.C. 10, 19 U.S.C. 2501-
2582).

(12) [Reserved]

(13) 52.225-18, European Union
Sanctions for End Products (E.O. 12849).

(14) 52.225-19, European Union
Sanctions for Services (E.O. 12849).

(15)(i) 52.225-21, Buy American
Act—North American Free Trade Agreement
Implementation Act—Balance of Payments
Program (41 U.S.C 10, Pub. L. 103-187).

(15)(ii) Alternate | of 52.225-21.

_______ (16) 52.239-1, Privacy or Security
Safeguards (5 U.S.C. 552a).—

(17) 52.247-64, Preference for Pri-
vately Owned U.S.-Flag Commercial Vessels
(46 U.S.C. 1241).

(This acquisition is being conducted under
delegation of GSA’s exclusive

procurement authority for FIP resources.
The specific GSA DPA case number is

(c) The Contractor agrees to comply with
the FAR clauses in this paragraph (c), appli-
cable to commercial services, which the Con-
tracting Officer has indicated as being incor-
porated in this contract by reference to im-
plement provisions of law or executive orders
applicable to acquisitions of commercial
items or components:

(Contracting Officer check as appropriate.)

(1) 52.222-41, Service Contract Act
of 1965, As amended (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equiva-
lent Rates for Federal Hires (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

(3) 52.222-43, Fair Labor Standards
Act and Service Contract Act—Price Adjust-
ment (Multiple Year and Option Contracts)
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

(4) 52.222-44, Fair Labor Standards
Act and Service Contract Act—Price Adjust-
ment (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

(5) 52.222-47, SCA Minimum Wages
and Fringe Benefits Applicable to Successor
Contract Pursuant to Predecessor Contrac-
tor Collective Bargaining Agreement (CBA)
(41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of
Record. The Contractor agrees to comply
with the provisions of this paragraph (d) if
this contract was awarded using other than
sealed bid, is in excess of the simplified ac-
quisition threshold, and does not contain the
clause at 52.215-2, Audit and Records—Nego-
tiation.
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(1) The Comptroller General of the United
States, or an authorized representative of
the Comptroller General, shall have access
to and right to examine any of the Contrac-
tor’s directly pertinent records involving
transactions related to this contract.

(2) The Contractor shall make available at
its offices at all reasonable times the
records, materials, and other evidence for ex-
amination, audit, or reproduction, until 3
years after final payment under this con-
tract or for any shorter period specified in
FAR Subpart 4.7, Contractor Records Reten-
tion, of the other clauses of this contract. If
this contract is completely or partially ter-
minated, the records relating to the work
terminated shall be made available for 3
years after any resulting final termination
settlement. Records relating to appeals
under the disputes clause or to litigation or
the settlement of claims arising under or re-
lating to this contract shall be made avail-
able until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include
books, documents, accounting procedures
and practices, and other data, regardless of
type and regardless of form. This does not re-
quire the Contractor to create or maintain
any record that the Contractor does not
maintain in the ordinary course of business
or pursuant to a provision of law.

(e) Notwithstanding the requirements of
the clauses in paragraphs (a), (b), (c) or (d) of
this clause, the Contractor is not required to
include any FAR clause, other than those
listed below (and as may be required by an
addenda to this paragraph to establish the
reasonableness of prices under part 15), in a
subcontract for commercial items or com-
mercial components—

(1) 52.222-26, Equal
11246);

(2) 52.222-35, Affirmative Action for Special
Disabled and Vietnam Era Veterans (38
U.S.C. 2012(a)); and

(3) 52.222-36, Affirmative Action for Handi-
capped Workers (29 U.S.C. 793).

(4) 52.247-64, Preference for Privately
Owned U.S.-Flagged Commercial Vessels (46
U.S.C. 1241) (flow down not required for sub-
contracts awarded beginning May 1, 1996).

Opportunity (E.O.

(End of clause)

[60 FR 48255, Sept. 18, 1995, as amended at 60
FR 67517, Dec. 29, 1995; 61 FR 31648, June 20,
1996; 61 FR 41471, Aug. 8, 1996]
52.213-1 Fast Payment Procedure.
As prescribed in 13.305, insert the fol-
lowing clause:
FAST PAYMENT PROCEDURE (AUG 1988)

(a) General. Invoices will be paid on the
basis of the Contractor’s delivery to a post
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office or common carrier (or, in shipment by
other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies. Title to the
supplies shall vest in the Government upon
delivery to a post office or common carrier
for shipment to the specific destination. If
shipment is by means other than Postal
Service or common carrier, title to the sup-
plies shall vest in the Government upon de-
livery to the point of first receipt by the
Government. Notwithstanding any other
provision of the contract, order, or blanket
purchase agreement, the Contractor shall as-
sume all responsibility and risk of loss for
supplies (1) not received at destination, (2)
damaged in transit, or (3) not conforming to
purchase requirements. The Contractor shall
either replace, repair, or correct those sup-
plies promptly at the Contractor’s expense,
but only if instructions to do so are fur-
nished by the Contracting Officer within 180
days from the date title to the supplies vests
in the Government.

(c) Preparation of invoice. (1) Upon delivery
of supplies to a post office or common car-
rier, (or, in shipments by other means, the
point of first receipt by the Government) the
Contractor shall prepare an invoice as pro-
vided in this contract, order, or blanket pur-
chase agreement. In addition, the invoice
shall be prominently marked FAST PAY.

(2) If the purchase price excludes the cost
of transportation, the Contractor shall enter
the prepaid shipping cost on the invoice as a
separate item. The cost of parcel post insur-
ance will not be paid by the Government. If
transportation charges are separately stated
on the invoice, the Contractor agrees to re-
tain related paid freight bills or other trans-
portation billings paid separately for a pe-
riod of 3 years and to furnish the bills to the
Government when requested for audit pur-
poses.

(3) If this contract, order, or blanket pur-
chase agreement requires the preparation of
a receiving report on a prescribed form, the
Contractor has the option of either preparing
the receiving report on the prescribed form
or including the following information on
the invoice, in addition to that required in
subparagraph (c)(1) above:

(i) A statement in prominent letters NO
RECEIVING REPORT PREPARED.

(ii) Shipment number.

(iit) Mode of shipment.

(iv) At line item level, (A) national stock
number and/or manufacturer’s part number,
(B) unit of measure, (C) Ship-To Point, (D)
Mark-For Point if in contract, and (E)
FEDSTRIP/MILSTRIP document number if
in contract.

(4) If this contract, order or blanket pur-
chase agreement does not require prepara-
tion of a receiving report on a prescribed
form, the invoice will include at the line
item level information at the line item level
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in addition to that required in subparagraph
(c)(1) above:

(i) Ship-To-Point.

(ii) Mark-For-Point.

(iii) FEDSTRIP/MILSTRIP document num-
ber if in contract, in addition to that re-
quired in subparagraph (c)(1) above.

(5) Where a receiving report is not re-
quired, a copy of the invoice will be included
in each shipment.

(d) Certification of invoice. The Contractor
agrees that the submission of an invoice to
the Government for payment is a certifi-
cation that the supplies for which the Gov-
ernment is being billed have been shipped or
delivered in accordance with shipping in-
structions issued by the ordering officer, in
the quantities shown on the invoice, and
that the supplies are in the quantity and of
the quality designated by the contract,
order, or blanket purchase agreement.

(e) Fast pay container identification. All
outer shipping containers shall be marked
FAST PAY.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 53
FR 27468, July 20, 1988; 53 FR 36028, Sept. 16,
1988]

52.213-2 Invoices.

As prescribed in 13.506(b), insert the
following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submit-
ted before payment can be made. The Con-
tractor will be paid on the basis of the in-
voice, which must state (a) the starting and
ending dates of the subscription delivery,
and (b) either that orders have been placed in
effect for the addressees required, or that the
orders will be placed in effect upon receipt of
payment.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 60 FR 34761, July 3,
1995; 61 FR 39198, July 26, 1996]

52.213-3 Notice To Supplier.

As prescribed in 13.506(c), insert the
following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price
does not exceed the maximum line item or
total price in the Schedule. Submit invoices
to the Contracting Officer. If you cannot per-
form in exact accordance with this order,
WITHHOLD PERFORMANCE and notify the
Contracting Officer immediately, giving
your guotation.
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(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34761, July 3, 1995; 61 FR 39198, July 26,
1996]

52.214-1 Solicitation Definitions—
Sealed Bidding.

As prescribed in 14.201-6(b)(1), insert
the following provision:

SOLICITATION DEFINITIONS—SEALED BIDDING
(JuL 1987)

Offer means bid in sealed bidding.

Solicitation means an invitation for bids in
sealed bidding.

Government means United States Govern-
ment.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 52 FR 9039, Mar. 20, 1987]

52.214-2 Type of Business Organiza-
tion—Sealed Bidding.

As prescribed in 14.201-6(b)(2), insert
the following provision in all invita-
tions for bids:

TYPE OF BUSINESS ORGANIZATION—SEALED
BIDDING (JUL 1987)

The bidder, by checking the applicable box,
represents that—

(a) It operates as / / a corporation incor-
porated under the laws of the State of
, |/ an individual, / / a partnership, / / a
nonprofit organization, or / / a joint ven-
ture; or

(b) If the bidder is a foreign entity, it oper-
ates as/ / an individual, / / a partnership, /
a nonprofit organization, / / a joint venture,
or / | a corporation, registered for business
in country.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 52 FR 9039, Mar. 20, 1987]
52.214-3 Amendments to Invitations
for Bids.

As prescribed in 14.201-6(b)(3), insert
the following provision:
AMENDMENTS TO INVITATIONS FOR BIDS (DEC
1989)

(a) If this solicitation is amended, then all
terms and conditions which are not modified
remain unchanged.
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(b) Bidders shall acknowledge receipt of
any amendment to this solicitation (1) by
signing and returning the amendment, (2) by
identifying the amendment number and date
in space provided for this purpose on the
form for submitting a bid, (3) by letter or
telegram, or (4) by facsimile, if facsimile bids
are authorized in the solicitation. The Gov-
ernment must receive the acknowledgment
by the time and at the place specified for re-
ceipt of bids.

(End of provision)

[53 FR 43394, Oct. 26, 1988, as amended at 54
FR 48990, Nov. 28, 1989]

52.214-4 False Statements in Bids.

As prescribed in 14.201-6(b)(4), insert
the following provision in all invita-
tions for bids:

FALSE STATEMENTS IN BIDS (APR 1984)

Bidders must provide full, accurate, and
complete information as required by this so-
licitation and its attachments. The penalty
for making false statements in bids is pre-
scribed in 18 U.S.C. 1001.

(End of provision)

52.214-5 Submission of Bids.

As prescribed in 14.201-6(c)(1), insert
the following provision:

SUBMISSION OF BIDsS (JuL 1995)

(a) Bids and bid modifications shall be sub-
mitted in sealed envelopes or packages (un-
less submitted by electronic means) (1) ad-
dressed to the office specified in the solicita-
tion, and (2) showing the time specified for
receipt, the solicitation number, and the
name and address of the bidder.

(b) Telegraphic bids will not be considered
unless authorized by the solicitation; how-
ever, bids may be modified or withdrawn by
written or telegraphic notice.

(c) Facsimile bids, modifications, or with-
drawals, will not be considered unless au-
thorized by the solicitation.

(d) Bids submitted by electronic commerce
shall be considered only if the electronic
commerce method was specifically stipu-
lated or permitted by the solicitation.

(End of provision)

[54 FR 48991, Nov. 28, 1989, as amended at 55
FR 3887, Feb. 5, 1990; 60 FR 34739, July 3, 1995]

52.214-6 Explanation to Prospective
Bidders.

As prescribed in 14.201-6(c)(2), insert
the following provision:
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EXPLANATION TO PROSPECTIVE BIDDERS (APR
1984)

Any prospective bidder desiring an expla-
nation or interpretation of the solicitation,
drawings, specifications, etc., must request
it in writing soon enough to allow a reply to
reach all prospective bidders before the sub-
mission of their bids. Oral explanations or
instructions given before the award of a con-
tract will not be binding. Any information
given a prospective bidder concerning a so-
licitation will be furnished promptly to all
other prospective bidders as an amendment
to the solicitation, if that information is
necessary in submitting bids or if the lack of
it would be prejudicial to other prospective
bidders.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 25531, June 21, 1990]

52.214-7 Late Submissions, Modifica-
tions, and Withdrawals of Bids.

As prescribed in 14.201-6(c)(3), insert
the following provision:

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF BIDS (AUG 1996)

(&) Any bid received at the office des-
ignated in the solicitation after the exact
time specified for receipt will not be consid-
ered unless it is received before award is
made and it—

(1) Was sent by registered or certified mail
not later than the fifth calendar day before
the date specified for receipt of bids (e.g., a
bid submitted in response to a solicitation
requiring receipt of bids by the 20th of the
month must have been mailed by the 15th);

(2) Was sent by mail or, if authorized by
the solicitation, was sent by telegram or via
facsimile and it is determined by the Gov-
ernment that the late receipt was due solely
to mishandling by the Government after re-
ceipt at the Government installation;

(3) Was sent by U.S. Postal Service Express
Mail Next Day Service-Post Office to Ad-
dressee, not later than 5:00 P.M. at the place
of mailing two working days prior to the
date specified for receipt of bids. The term
working days excludes weekends and U.S.
Federal holidays; or

(4) Was transmitted through an electronic
commerce method authorized by the solici-
tation and was received by the Government
not later than 5:00 p.m., one working day
prior to the date specified for receipt of bids.

(b) Any modification or withdrawal of a bid
is subject to the same conditions as in para-
graph (a) of this provision.
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(c) The only acceptable evidence to estab-
lish the date of mailing of a late bid, modi-
fication, or withdrawal sent either by reg-
istered or certified mail is the U.S. or Cana-
dian Postal Service postmark both on the
envelope or wrapper and on the original re-
ceipt from the U.S. or Canadian Postal Serv-
ice. Both postmarks must show a legible
date or the bid, modification, or withdrawal
shall be processed as if mailed late. Postmark
means a printed, stamped, or otherwise
placed impression (exclusive of a postage
meter machine impression) that is readily
identifiable without further action as having
been supplied and affixed by employees of
the U.S. or Canadian Postal Service on the
date of mailing. Therefore, bidders should re-
quest the postal clerk to place a legible hand
cancellation bull’s-eye postmark on both the
receipt and the envelope or wrapper.

(d) The only acceptable evidence to estab-
lish the time of receipt at the Government
installation is the time/date stamp of that
installation on the bid wrapper or other doc-
umentary evidence of receipt maintained by
the installation.

(e) The only acceptable evidence to estab-
lish the date of mailing of a late bid, modi-
fication, or withdrawal sent by U.S. Postal
Service Express Mail Next Day Service-Post
Office to Addressee is the date entered by the
post office receiving clerk on the Express
Mail Next Day Service-Post Office to Addressee
label and the postmark on the envelope or
wrapper and on the original receipt from the
U.S. Postal Service. Postmark has the same
meaning as defined in paragraph (c) of this
provision, excluding postmarks of the Cana-
dian Postal Service. Therefore, bidders
should request the postal clerk to place a
legible hand cancellation bull’s-eye post-
mark on both the receipt and the envelope or
wrapper.

(f) Notwithstanding paragraph (a) of this
provision, a late modification of an other-
wise successful bid that makes its terms
more favorable to the Government will be
considered at any time it is received and
may be accepted.

(9) Bids may be withdrawn by written no-
tice or telegram (including mailgram) re-
ceived at any time before the exact time set
for receipt of bids. If the solicitation author-
izes facsimile bids, bids may be withdrawn
via facsimile received at any time before the
exact time set for receipt of bids, subject to
the conditions specified in the provision en-
titled Facsimile Bids. A bid may be withdrawn
in person by a bidder or its authorized rep-
resentative if, before the exact time set for
receipt of bids, the identity of the person re-
questing withdrawal is established and the
person signs a receipt for the bid.

(h) If an emergency or unanticipated event
interrupts normal Government processes so
as to cause postponement of the scheduled
bid opening, and urgent Government require-

59

52.214-10

ments preclude amendment of the solicita-
tion or other notice of an extension of the
opening date, the time specified for receipt
of bids will be deemed to be extended to the
same time of day specified in the solicitation
on the first work day on which normal Gov-
ernment processes resume.

(End of provision)

[54 FR 48991, Nov. 28, 1989, as amended at 60
FR 34739, July 3, 1995; 61 FR 31620, June 20,
1996]

52.214-8 [Reserved]

52.214-9 Failure to Submit Bid.

As prescribed in 14.201-6(e)(1), insert
the following provision in invitations
for bids:

FAILURE TO SuBMIT BID (JuL 1995)

Recipients of this solicitation not respond-
ing with a bid should not return this solici-
tation, unless it specifies otherwise. Instead,
they should advise the issuing office by let-
ter, postcard, or established electronic com-
merce methods, whether they want to re-
ceive future solicitations for similar require-
ments. If a recipient does not submit a bid
and does not notify the issuing office that fu-
ture solicitations are desired, the recipient’s
name may be removed from the applicable
mailing list.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34740, July 3, 1995]

52.214-10 Contract
Bidding.

As prescribed in 14.201-6(e)(2), insert
the following provision:

Award—Sealed

CONTRACT AWARD—SEALED BIDDING (JuL 1990)

(a) The Government will evaluate bids in
response to this solicitation without discus-
sions and will award a contract to the re-
sponsible bidder whose bid, conforming to
the solicitation, will be most advantageous
to the Government considering only price
and the price-related factors specified else-
where in the solicitation.

(b) The Government may (1) reject any or
all bids, (2) accept other than the lowest bid,
and (3) waive informalities or minor irreg-
ularities in bids received.

(c) The Government may accept any item
or group of items of a bid, unless the bidder
qualifies the bid by specific limitations. Un-
less otherwise provided in the Schedule, bids
may be submitted for quantities less than
those specified. The Government reserves the
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right to make an award on any item for a
quantity less than the quantity offered, at
the unit prices offered, unless the bidder
specifies otherwise in the bid.

(d) A written award or acceptance of a bid
mailed or otherwise furnished to the success-
ful bidder within the time for acceptance
specified in the bid shall result in a binding
contract without further action by either
party.

(e) The Government may reject a bid as
nonresponsive if the prices bid are materi-
ally unbalanced between line items or
subline items. A bid is materially unbal-
anced when it is based on prices significantly
less than cost for some work and prices
which are significantly overstated in rela-
tion to cost for other work, and if there is a
reasonable doubt that the bid will result in
the lowest overall cost to the Government
even though it may be the low evaluated bid,
or if it is so unbalanced as to be tantamount
to allowing an advance payment.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 55 FR 25531, June 21, 1990]

52.214-11 [Reserved]

52.214-12 Preparation of Bids.

As prescribed in 14.201-6(f), insert the
following provision:

PREPARATION OF BIDS (APR 1984)

(a) Bidders are expected to examine the
drawings, specifications, Schedule, and all
instructions. Failure to do so will be at the
bidder’s risk.

(b) Each bidder shall furnish the informa-
tion required by the solicitation. The bidder
shall sign the bid and print or type its name
on the Schedule and each continuation sheet
on which it makes an entry. Erasures or
other changes must be initialed by the per-
son signing the bid. Bids signed by an agent
shall be accompanied by evidence of that
agent’s authority, unless that evidence has
been previously furnished to the issuing of-
fice.

(c) For each item offered, bidders shall (1)
show the unit price, including, unless other-
wise specified, packaging, packing, and pres-
ervation and (2) enter the extended price for
the quantity of each item offered in the
Amount column of the Schedule. In case of
discrepancy between a unit price and an ex-
tended price, the unit price will be presumed
to be correct, subject, however, to correction
to the same extent and in the same manner
as any other mistake.

(d) Bids for supplies or services other than
those specified will not be considered unless
authorized by the solicitation.
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(e) Bidders must state a definite time for
delivery of supplies or for performance of
services, unless otherwise specified in the so-
licitation.

() Time, if stated as a number of days, will
include Saturdays, Sundays, and holidays.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986]

52.214-13 Telegraphic Bids.

As prescribed in 14.201-6(g)(1), insert
the following provision:

TELEGRAPHIC BIDS (APR 1984)

(a) Bidders may submit telegraphic bids as
responses to this solicitation. These re-
sponses must arrive at the place, and by the
time, specified in the solicitation.

(b) Telegraphic bids shall refer to this so-
licitation and include the items or subitems,
quantities, unit prices, time and place of de-
livery, all representations and other infor-
mation required by this solicitation, and a
statement of agreement with all the terms,
conditions, and provisions of the invitation
for bids.

(c) Telegraphic bids that fail to furnish re-
quired representations or information, or
that reject any of the terms, conditions, and
provisions of the solicitation, may be ex-
cluded from consideration.

(d) Bidders must promptly sign and submit
complete copies of the bids in confirmation
of their telegraphic bids.

(e) The term telegraphic bids, as used in this
provision, includes mailgrams.

(End of provision)

Alternate I (NOV 1988). As prescribed
in 14.201-6(g)(2), substitute the follow-
ing for paragraph (d) of the basic
clause:

(d) Written confirmation of telegraphic
bids is not required.

[48 FR 42478, Sept. 19, 1983, as amended at 53
FR, 43394, Oct. 26, 1988]

52.214-14 Place
Sealed Bidding.

As prescribed in 14.201-6(h), insert the
following provision:

of Performance—

PLACE OF PERFORMANCE—SEALED BIDDING
(APR 1985)

(a) The bidder, in the performance of any
contract resulting from this solicitation, O
intends, O does not intend [check applicable
box] to use one or more plants or facilities
located at a different address from the ad-
dress of the bidder as indicated in this bid.
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(b) If the bidder checks intends in para-
graph (a) above, it shall insert in the spaces
provided below the required information:

Name and Address of
Owner and Operator of the
Plant or Facility if Other
than Bidder

Place of Performance
(Street Address, City, Coun-
ty, State, Zip Code)

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

52.214-15 Period for Acceptance of
Bids.

As prescribed in 14.201-6(i), insert the
following provision:

PERIOD FOR ACCEPTANCE OF BIDS (APR 1984)

In compliance with the solicitation, the
bidder agrees, if this bid is accepted within
calendar days (60 calendar days unless
a different period is inserted by the bidder)
from the date specified in the solicitation for
receipt of bids, to furnish any or all items
upon which prices are bid at the price set op-
posite each item, delivered at the designated
point(s), within the time specified in the
Schedule.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 54
FR 48991, Nov. 28, 1989]

52.214-16 Minimum Bid Acceptance
Period.

As prescribed in 14.201-6(j), insert the
following provision in invitations for
bids, except for construction, if the
contracting officer determines that a
minimum acceptance period must be
specified:

MINIMUM BID ACCEPTANCE PERIOD (APR 1984)

(a) Acceptance period, as used in this provi-
sion, means the number of calendar days
available to the Government for awarding a
contract from the date specified in this solic-
itation for receipt of bids.

(b) This provision supersedes any language
pertaining to the acceptance period that
may appear elsewhere in this solicitation.

(c) The Government requires a minimum
acceptance period of calendar days [the
Contracting Officer shall insert the number of
days].
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(d) In the space provided immediately
below, bidders may specify a longer accept-
ance period than the Government’s mini-
mum requirement.

The bidder allows the following acceptance
period: ........ calendar days.

(e) A bid allowing less than the Govern-
ment’s minimum acceptance period will be
rejected.

(f) The bidder agrees to execute all that it
has undertaken to do, in compliance with its
bid, if that bid is accepted in writing within
(1) the acceptance period stated in paragraph
(c) above or (2) any longer acceptance period
stated in paragraph (d) above.

(End of provision)

52.214-17 Affiliated Bidders.

As prescribed in 14.201-6(k),
the following provision:

insert

AFFILIATED BIDDERS (APR 1984)

(a) Business concerns are affiliates of each
other when, either directly or indirectly, (1)
one concern controls or has the power to
control the other, or (2) a third party con-
trols or has the power to control both.

(b) Each bidder shall submit with its bid an
affidavit stating that it has no affiliates, or
containing the following information:

(1) The names and addresses of all affili-
ates of the bidder.

(2) The names and addresses of all persons
and concerns exercising control or ownership
of the bidder and any or all of its affiliates,
and whether they exercise such control or
ownership as common officers, directors,
stockholders holding controlling interest, or
otherwise.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 56 FR 55380, Oct. 25, 1991]

52.214-18 Preparation of Bids—Con-
struction.

As prescribed in 14.201-6(1), insert the
following provision:

PREPARATION OF BIDS—CONSTRUCTION (APR
1984)

(a) Bids must be (1) submitted on the forms
furnished by the Government or on copies of
those forms, and (2) manually signed. The
person signing a bid must initial each era-
sure or change appearing on any bid form.

(b) The bid form may require bidders to
submit bid prices for one or more items on
various bases, including—

(1) Lump sum bidding;

(2) Alternate prices;
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(3) Units of construction; or

(4) Any combination of subparagraphs (1)
through (3) above.

(c) If the solicitation requires bidding on
all items, failure to do so will disqualify the
bid. If bidding on all items is not required,
bidders should insert the words no bid in the
space provided for any item on which no
price is submitted.

(d) Alternate bids will not be considered
unless this solicitation authorizes their sub-
mission.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 25531, June 21, 1990]

52.214-19 Contract Award—Sealed
Bidding—Construction.

As prescribed in 14.201-6(m),
the following provision:

insert

CONTRACT AWARD—SEALED BIDDING—
CONSTRUCTION (AUG 1996)

(a) The Government will evaluate bids in
response to this solicitation without discus-
sions and will award a contract to the re-
sponsible bidder whose bid, conforming to
the solicitation, will be most advantageous
to the Government, considering only price
and the price-related factors specified else-
where in the solicitation.

(b) The Government may reject any or all
bids, and waive informalities or minor irreg-
ularities in bids received.

(c) The Government may accept any item
or combination of items, unless doing so is
precluded by a restrictive limitation in the
solicitation or the bid.

(d) The Government may reject a bid as
nonresponsive if the prices bid are materi-
ally unbalanced between line items or
subline items. A bid is materially unbal-
anced when it is based on prices significantly
less than cost for some work and prices
which are significantly overstated in rela-
tion to cost for other work, and if there is a
reasonable doubt that the bid will result in
the lowest overall cost to the Government
even though it may be the low evaluated bid,
or if it is so unbalanced as to be tantamount
to allowing an advance payment.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1746, Jan. 11, 1985; 50 FR 52434, Dec. 23,
1985; 61 FR 31664, June 20, 1996]

52.214-20 Bid Samples.

As prescribed in 14.201-6(0)(1), insert
the following provision in invitations
for bids if bid samples are required:
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BID SAMPLES (APR 1984)

(a) Bid samples are item sample submis-
sions required of bidders to show those char-
acteristics of the offered products that can-
not adequately be described by specifications
or purchase descriptions (e.g., balance, facil-
ity of use, or pattern).

(b) Bid samples, required elsewhere in this
solicitation, must be furnished as part of the
bid and must be received by the time speci-
fied for receipt of bids. Failure to furnish
samples on time will require rejection of the
bid, except that a late sample sent by mail
may be considered under the Late Submis-
sions, Modifications, and Withdrawals of
Bids provision of this solicitation.

(c) Bid samples will be tested or evaluated
to determine compliance with all the charac-
teristics listed for examination in this solici-
tation. Failure of these samples to conform
to the required characteristics will require
rejection of the bid. Products delivered
under any resulting contract must conform
to (1) the approved sample for the character-
istics listed for test or evaluation and (2) the
specifications for all other characteristics.

(d) Unless otherwise specified in the solici-
tation, bid samples shall be (1) submitted at
no expense to the Government, and (2) re-
turned at the bidder’s request and expense,
unless they are destroyed during preaward
testing.

(End of provision)

Alternate | (APR 1984). If it appears
that the conditions in 14.202-4(f)(1) will
apply and the contracting officer an-
ticipates granting waivers thereunder,
and if the nature of the required prod-
uct does not necessitate limiting the
grant of a waiver to a product produced
at the same plant in which the product
previously acquired or tested was pro-
duced, add the following paragraph (e)
to the basic provision:

(e) At the discretion of the Contracting Of-
ficer, the requirement for furnishing bid
samples may be waived for a bidder if (1) the
bid states that the offered product is the
same as a product offered by the bidder to
the [as appropriate, the Contracting
Officer shall designate the contracting office or
an alternate activity or office], and (2) the Con-
tracting Officer determines that the pre-
viously offered product was accepted or test-
ed and found to comply with specification
and other requirements for technical accept-
ability conforming in every material respect
with those in this solicitation.

Alternate Il (APR 1984). If it appears
that the conditions in 14.202-4(f)(1) will
apply and the contracting officer an-
ticipates granting waivers thereunder,
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and if the nature of the required prod-
uct necessitates limiting the grant of a
waiver to a product produced at the
same plant in which the product pre-
viously acquired or tested was pro-
duced, add the following paragraph (e)
to the basic provision:

(e) At the discretion of the Contracting Of-
ficer, the requirements for furnishing bid
samples may be waived for a bidder if (1) the
bid states that the offered product is the
same as a product offered by the bidder to
the [as appropriate, the Contracting
Officer shall designate the contracting office or
an alternate activity or office] on a previous
acquisition, (2) the Contracting Officer de-
termines that the previously offered product
was accepted or tested and found to comply
with specification and other requirements
for technical acceptability conforming in
every material respect with those of this so-
licitation, and (3) the product offered under
this solicitation will be produced under a re-
sulting contract at the same plant in which
the previously acquired or tested product
was produced.

52.214-21 Descriptive Literature.

As prescribed in 14.201-6(p)(1), insert
the following provision in invitations
for bids if (a) descriptive literature is
required to evaluate the technical ac-
ceptability of an offered product and
(b) the required information will not be
readily available unless it is submitted
by bidders:

DESCRIPTIVE LITERATURE (APR 1984)

(a) Descriptive literature means information
(e.g., cuts, illustrations, drawings, and bro-
chures) that is submitted as part of a bid.
Descriptive literature is required to estab-
lish, for the purpose of evaluation and award,
details of the product offered that are speci-
fied elsewhere in the solicitation and pertain
to significant elements such as (1) design; (2)
materials; (3) components; (4) performance
characteristics; and (5) methods of manufac-
ture, assembly, construction, or operation.
The term includes only information required
to determine the technical acceptability of
the offered product. It does not include other
information such as that used in determin-
ing the responsibility of a prospective Con-
tractor or for operating or maintaining
equipment.

(b) Descriptive literature, required else-
where in this solicitation, must be (1) identi-
fied to show the item(s) of the offer to which
it applies and (2) received by the time speci-
fied in this solicitation for receipt of bids.
Failure to submit descriptive literature on
time will require rejection of the bid, except
that late descriptive literature sent by mail
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may be considered under the Late Submis-
sions, Modifications, and Withdrawals of
Bids provision of this solicitation.

(c) The failure of descriptive literature to
show that the product offered conforms to
the requirements of this solicitation will re-
quire rejection of the bid.

(End of provision)

Alternate | (APR 1984). If the possibil-
ity exists that the contracting officer
may waive the requirement for furnish-
ing descriptive literature for a bidder
offering a previously supplied product
that meets specification requirements
of the current solicitation, add the fol-
lowing paragraphs (d) and (e).

(d) At the discretion of the Contracting Of-
ficer, the requirement for furnishing descrip-
tive literature under this solicitation may be
waived for any bidder that makes an affirma-
tive representation in subparagraph (d)(1)
below, if the Contracting Officer determines
that the product supplied by the bidder
under a prior contract meets the require-
ments of this solicitation.

(1) The bidder represents that it O has, O
has not [check applicable box] supplied a prod-
uct to the [as appropriate, the Con-
tracting Officer shall designate the contracting
office or an alternate activity or office] under a
prior contract that is the same as the prod-
uct offered under this solicitation for which
descriptive literature is required.

(2) If the bidder checked has in paragraph
(d)(1) above, and seeks a waiver of the re-
quirement for submitting descriptive lit-
erature, the bidder must fill in the following
information:
Prior contract number
Date of prior contract
Contract line item number of product sup-

plied
Name and address of government activity to

which delivery was made ———
Date of final delivery of product supplied

(e) Bidders must submit bids on the basis
of required descriptive literature or on the
basis of a previously supplied product under
paragraph (d) above. A bidder submitting a
bid on one of these two bases may not elect
to have its bid considered on the alternative
basis after the time specified for receipt of
bids. A bidder’s request for a waiver under
paragraph (d) above will be disregarded if
that bidder has submitted the descriptive lit-
erature required under this solicitation.

52.214-22 Evaluation of Bids for Mul-
tiple Awards.

As prescribed in 14.201-6(q), insert the
following provision:
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EVALUATION OF BIDS FOR MULTIPLE AWARDS
(MAR 1990)

In addition to other factors, bids will be
evaluated on the basis of advantages and dis-
advantages to the Government that might
result from making more than one award
(multiple awards). It is assumed, for the pur-
pose of evaluating bids, that $500 would be
the administrative cost to the Government
for issuing and administering each contract
awarded under this solicitation, and individ-
ual awards will be for the items or combina-
tions of items that result in the lowest ag-
gregate cost to the Government, including
the assumed administrative costs.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 3887, Feb. 5, 1990]

52.214-23 Late Submissions, Modifica-
tions, and Withdrawals of Technical
Proposals Under Two-Step Sealed
Bidding.

As prescribed in 14.201-6(r), insert the
following provision:

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF TECHNICAL PROPOSALS
UNDER Two-STEP SEALED BIDDING (AUG
1996)

(a) Any technical proposal under step one
of two-step sealed bidding received at the of-
fice designated in this solicitation after the
exact time specified for receipt will not be
considered unless it is received before the in-
vitation for bids in step two is issued and
it—

(1) Was sent by registered or certified mail
not later than the fifth calendar day before
the date specified for receipt of technical
proposals (e.g., technical proposal submitted
in response to a solicitation requiring re-
ceipt of technical proposals by the 20th of
the month must have been mailed by the
15th);

(2) Was sent (i) by mail, or (ii) if author-
ized, by telegram (including mailgram) or
via facsimile, and it is determined by the
Government that the late receipt was due
solely to mishandling by the Government
after receipt at the Government installation;

(3) Was sent by U.S. Postal Service Express
Mail Next Day Service-Post Office To Ad-
dressee, not later than 5:00 p.m. at the place
of mailing 2 working days prior to the date
specified for receipt of technical proposals.
The term working days excludes weekends
and U.S. Federal holidays;

(4) Was transmitted through an electronic
commerce method authorized by the solici-
tation and was received by the Government
not later than 5:00 p.m. one working day
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prior to the date specified for receipt of tech-
nical proposals; or

(5) Is the only technical proposal received.

(b) Any modification of a technical pro-
posal is subject to the same conditions as in
paragraph (a) of this provision, except that
(1) the use of a telegram (or mailgram) is au-
thorized, and (2) if the solicitation author-
izes facsimile bids, technical proposals may
be modified via facsimile received at any
time before the exact time set for receipt of
bids under step two, subject to the condi-
tions specified in the provision entitled Fac-
simile Bids.

(c) Technical proposals may be withdrawn
by written notice or telegram (including
mailgram) received at any time before the
exact time set for receipt of bids under step
two. If the solicitation authorizes facsimile
bids, technical proposals may be withdrawn
via facsimile received at any time before the
exact time set for receipt of bids under step
two, subject to the conditions specified in
the provision entitled Facsimile Bids. Tech-
nical proposals may be withdrawn in person
by the submitter or the submitter’s author-
ized representative if, before the exact time
set for receipt of bids in step two, the iden-
tity of the person requesting withdrawal is
established and that person signs a receipt
for the technical proposal.

(d) The only acceptable evidence to estab-
lish the date of mailing of a late technical
proposal, modification, or withdrawal of a
technical proposal sent either by registered
or certified mail is the U.S. or Canadian
Postal Service postmark both on the enve-
lope or wrapper and on the original receipt
from the U.S. or Canadian Postal Service.
Both postmarks must show a legible date, or
the technical proposal, modification, or
withdrawal of technical proposal shall be
processed as if mailed late. Postmark means a
printed, stamped, or otherwise placed im-
pression (exclusive of a postage meter ma-
chine impression) that is readily identifiable
without further action as having been sup-
plied and affixed by employees of the U.S. or
Canadian Postal Service on the date of mail-
ing. Therefore, submitters of technical pro-
posals should request the postal clerk to
place a legible hand cancellation bull’s-eye
postmark on both the receipt and the enve-
lope or wrapper.

(e) The only acceptable evidence to estab-
lish the time of receipt at the Government
installation is the time/date stamp of that
installation on the proposal wrapper or other
documentary evidence of receipt maintained
by the installation.

(f) The only acceptable evidence to estab-
lish the date of mailing of a late technical
proposal, modification, or withdrawal sent
by U.S. Postal Service Express Mail Next
Day Service-Post Office to Addressee is the
date entered by the post office receiving
clerk on the Express Mail Next Day Service-
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Post Office to Addressee label and the post-
mark on the envelope or wrapper and on the
original receipt from the U.S. Postal Serv-
ice. Postmark has the same meaning as de-
fined in paragraph (d) of this provision, ex-
cluding postmarks of the Canadian Postal
Service. Therefore, submitters of technical
proposals should request the postal clerk to
place a legible hand cancellation bull’s-eye
postmark on both the receipt and the enve-
lope or wrapper.

(g) If an emergency or unanticipated event
interrupts normal Government processes so
that technical proposals cannot be received
at the office designated for receipt of tech-
nical proposals by the exact time specified in
the solicitation, and urgent Government re-
quirements preclude amendment of the solic-
itation or other notice of an extension of the
closing date, the time specified for receipt of
technical proposals will be deemed to be ex-
tended to the same time of day specified in
the solicitation on the first work day on
which normal Government processes resume.
If no time is specified in the solicitation, the
time for receipt is 4:30 p.m., local time, for
the designated Government office.

(End of provision)

[54 FR 48991, Nov. 28, 1989, as amended at 60
FR 34740, July 3, 1995; 61 FR 31620, June 20,
1996]

52.214-24 Multiple Technical
als.

As prescribed in 14.201-6(s), insert the
following provision:

Propos-

MULTIPLE TECHNICAL PROPOSALS (APR 1984)

In the first step of this two-step acquisi-
tion, solicited sources are encouraged to sub-
mit multiple technical proposals presenting
different basic approaches. Each technical
proposal submitted will be separately evalu-
ated and the submitter will be notified as to
its acceptability.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

52.214-25 Step Two of Two-Step Sealed
Bidding.
As prescribed in 14.201-6(t), insert the
following provision:
STEP TWO OF TWO-STEP SEALED BIDDING (APR
1985)

(a) This invitation for bids is issued to ini-
tiate step two of two-step sealed bidding
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under subpart 14.5 of the Federal Acquisition
Regulation.

(b) The only bids that the Contracting Offi-
cer may consider for award of a contract are
those received from bidders that have sub-
mitted acceptable technical proposals in step
one of this acquisition under [the
Contracting Officer shall insert the identifica-
tion of the step-one request for technical propos-
als].

(c) Any bidder that has submitted multiple
technical proposals in step one of this acqui-
sition may submit a separate bid on each
technical proposal that was determined to be
acceptable to the Government.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

52.214-26 Audit and Records—Sealed
Bidding.

As prescribed in 14.201-7(a), insert the
following clause:

AUDIT AND RECORDS—SEALED BIDDING (OCT
1995)

(a) As used in this clause, records includes
books, documents, accounting procedures
and practices, and other data, regardless of
type and regardless of whether such items
are in written form, in the form of computer
data, or in any other form.

(b) Cost or pricing data. If the Contractor
has been required to submit cost or pricing
data in connection with the pricing of any
modification to this contract, the Contract-
ing Officer, or an authorized representative
of the Contracting Officer, in order to evalu-
ate the accuracy, completeness, and cur-
rency of the cost or pricing data, shall have
the right to examine and audit all of the
Contractor’s records, including computa-
tions and projections, related to—

(1) The proposal for the modification;

(2) The discussions conducted on the pro-
posal(s), including those related to negotiat-
ing;

(3) Pricing of the modification; or

(4) Performance of the modification.

(c) Comptroller General. In the case of pric-
ing any modification, the Comptroller Gen-
eral of the United States, or an authorized
representative, shall have the same rights as
specified in paragraph (b) of this clause.

(d) Availability. The Contractor shall make
available at its office at all reasonable times
the materials described in paragraph (b) of
this clause, for examination, audit, or repro-
duction, until 3 years after final payment
under this contract, or for any other period
specified in subpart 4.7 of the Federal Acqui-
sition Regulation (FAR). FAR Subpart 4.7,
Contractor Records Retention, in effect on
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the data of this contract, is incorporated by
reference in its entirety and made a part of
this contract.

(1) If this contract is completely or par-
tially terminated, the records relating to the
work terminated shall be made available for
3 years after any resulting final termination
settlement.

(2) Records pertaining to appeals under the
Disputes clause or to litigation or the settle-
ment of claims arising under or relating to
the performance of this contract shall be
made available until disposition of such ap-
peals, litigation, or claims.

(e) The Contractor shall insert a clause
containing all the provisions of this clause,
including this paragraph (e), in all sub-
contracts expected to exceed the threshold in
FAR 15.804-2(a)(1) for submission of cost or
pricing data.

(End of clause)

[60 FR 42651, Aug. 16, 1995; 60 FR 44548, Aug.
28, 1995]

52.214-27 Price Reduction for Defec-
tive Cost or Pricing Data—Modifica-
tions—Sealed Bidding.

As prescribed in 14.201-7(b), insert the
following clause:

PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA—MODIFICATIONS—SEALED
BIDDING (OCT 1995)

(a) This clause shall become operative only
for any modification to this contract involv-
ing aggregate increases and/or decreases in
costs, plus applicable profits, expected to ex-
ceed the threshold for the submission of cost
or pricing data at FAR 15.804-2(a)(1), except
that this clause does not apply to a modifica-
tion if an exception under FAR 15.804-1 ap-
plies.

(b) If any price, including profit, nego-
tiated in connection with any modification
under this clause, was increased by any sig-
nificant amount because (1) the Contractor
or a subcontractor furnished cost or pricing
data that were not complete, accurate, and
current as certified in its Certificate of Cur-
rent Cost or Pricing Data, (2) a subcontrac-
tor or prospective subcontractor furnished
the Contractor cost or pricing data that were
not complete, accurate, and current as cer-
tified in the Contractor’s Certificate of Cur-
rent Cost or Pricing Data, or (3) any of these
parties furnished data of any description
that were not accurate, the price shall be re-
duced accordingly and the contract shall be
modified to reflect the reduction. This right
to a price reduction is limited to that result-
ing from defects in data relating to modifica-
tions for which this clause becomes opera-
tive under paragraph (a) above.
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(c) Any reduction in the contract price
under paragraph (b) above due to defective
data from a prospective subcontractor that
was not subsequently awarded the sub-
contract shall be limited to the amount, plus
applicable overhead and profit markup, by
which (1) the actual subcontract or (2) the
actual cost to the Contractor, if there was no
subcontract, was less than the prospective
subcontract cost estimate submitted by the
Contractor; provided, that the actual sub-
contract price was not itself affected by de-
fective cost or pricing data.

(d)(1) If the Contracting Officer determines
under paragraph (b) of this clause that a
price or cost reduction should be made, the
Contractor agrees not to raise the following
matters as a defense—

(i) The Contractor or subcontractor was a
sole source supplier or otherwise was in a su-
perior bargaining position and thus the price
of the contract would not have been modified
even if accurate, complete, and current cost
or pricing data had been submitted;

(ii) The Contracting Officer should have
known that the cost or pricing data in issue
were defective even though the Contractor or
subcontractor took no affirmative action to
bring the character of the data to the atten-
tion of the Contracting Officer;

(iii) The contract was based on an agree-
ment about the total cost of the contract
and there was no agreement about the cost
of each item procured under the contract; or

(iv) The Contractor or subcontractor did
not submit a Certificate of Current Cost or
Pricing Data.

(2)(i) Except as prohibited by subdivision
(d)(2)(ii) of this clause, an offset in an
amount determined appropriate by the Con-
tracting Officer based upon the facts shall be
allowed against the amount of a contract
price reduction if—

(A) The Contractor certifies to the Con-
tracting Officer that, to the best of the Con-
tractor’s knowledge and belief, the Contrac-
tor is entitled to the offset in the amount re-
quested; and

(B) The Contractor proves that the cost or
pricing data were available before the date of
agreement on the price of the contract (or
price of the modification) and that the data
were not submitted before such date.

(ii) An offset shall not be allowed if—

(A) The understated data was known by
the Contractor to be understated when the
Certificate of Current Cost or Pricing Data
was signed; or

(B) The Government proves that the facts
demonstrate that the contract price would
not have increased in the amount to be offset
even if the available data had been submit-
ted before the date of agreement on price.

(e) If any reduction in the contract price
under this clause reduces the price of items
for which payment was made prior to the
date of the modification reflecting the price
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reduction, the Contractor shall be liable to
and shall pay the United States at the time
such overpayment is repaid—

(1) Simple interest on the amount of such
overpayment to be computed from the
date(s) of overpayment to the Contractor to
the date the Government is repaid by the
Contractor at the applicable underpayment
rate effective for each quarter prescribed by
the Secretary of the Treasury under 26
U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the
overpayment, if the Contractor or sub-
contractor knowingly submitted cost or pric-
ing data which were incomplete, inaccurate,
or noncurrent.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 53 FR 10830, Apr. 1, 1988; 55 FR 52797,
Dec. 21, 1990; 56 FR 67415, Dec. 30, 1991; 60 FR
48218, Sept. 18, 1995]

52.214-28 Subcontractor Cost or Pric-
ing Data—Modifications—Sealed
Bidding.

As prescribed in 14.201-7(c), insert the
following clause:

SUBCONTRACTOR COST OR PRICING DATA—
MODIFICATIONS—SEALED BIDDING (OCT 1995)

(a) The requirements of paragraphs (b) and
(c) of this clause shall (1) become operative
only for any modification to this contract
involving aggregate increases and/or de-
creases in costs, plus applicable profits, ex-
pected to exceed the threshold for submis-
sion of cost or pricing data at (FAR) 48 CFR
15.804-2(a)(1), and (2) be limited to such modi-
fications.

(b) Before awarding any subcontract ex-
pected to exceed the threshold for submis-
sion of cost or pricing data at FAR 15.804-
2(a)(1), on the date of agreement on price or
the date of award, whichever is later; or be-
fore pricing any subcontract modifications
involving aggregate increases and/or de-
creases in costs, plus applicable profits, ex-
pected to exceed the threshold for submis-
sion of cost or pricing data at FAR 15.804-
2(a)(1), the Contractor shall require the sub-
contractor to submit cost or pricing data
(actually or by specific identification in
writing), unless an exception under FAR
15.804-1 applies.

(c) The Contractor shall require the sub-
contractor to certify in substantially the
form prescribed in subsection 15.804-4 of the
Federal Acquisition Regulation that, to the
best of its knowledge and belief, the data
submitted under paragraph (b) above were
accurate, complete, and current as of the
date of agreement on the negotiated price of
the subcontract or subcontract modification.
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(d) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (d), in each subcontract that, when en-
tered into, exceeds the threshold for submis-
sion of cost or pricing data at FAR 15.804-
2(a)(1).

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 56 FR 67415, Dec. 30, 1991; 59 FR 62499,
Dec. 5, 1994; 60 FR 48218, Sept. 18, 1995]

52.214-29 Order
Sealed Bidding.

As prescribed in 14.201-7(d), insert the
following clause:

of Precedence—

ORDER OF PRECEDENCE—SEALED BIDDING (JAN
1986)

Any inconsistency in this solicitation or
contract shall be resolved by giving prece-
dence in the following order: (a) the Sched-
ule (excluding the specifications); (b) rep-
resentations and other instructions; (c) con-
tract clauses; (d) other documents, exhibits,
and attachments; and (e) the specifications.

(End of clause)

[51 FR 2666, Jan. 17, 1986, as amended at 60
FR 48218, Sept. 18, 1995]

52.214-30 Annual Representations and
Certifications—Sealed Bidding.

As prescribed in 14.201-6(u), insert the
following provision:

ANNUAL REPRESENTATIONS AND
CERTIFICATIONS—SEALED BIDDING (DEC 1989)

The bidder certifies that annual represen-
tations and certifications (check the appro-
priate block):

0O (a) Dated (insert date of signature
of submission), which are incorporated here-
in by reference, have been submitted to the
contracting office issuing this solicitation
and that the submittal is current, accurate,
and complete as of the date of this bid, ex-
cept as follows (insert changes that affect
only this solicitation; if none, so state):

O (b) Are enclosed.

(End of provision)

[54 FR 48992, Nov. 28, 1989]

52.214-31 Facsimile Bids.

As prescribed in 14.201-6(w),
the following provision:

insert
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FAcsIMILE BiIDs (DEc 1989)

(a) Definition. Facsimile bid, as used in this
solicitation, means a bid, modification of a
bid, or withdrawal of a bid that is transmit-
ted to and received by the Government via
electronic equipment that communicates
and reproduces both printed and handwritten
material.

(b) Bidders may submit facsimile bids as
responses to this solicitation. These re-
sponses must arrive at the place and by the
time, specified in the solicitation.

(c) Facsimile bids that fail to furnish re-
quired representations or information or
that reject any of the terms, conditions, and
provisions of the solicitation may be ex-
cluded from consideration.

(d) Facsimile bids must contain the re-
quired signatures.

(e) The Government reserves the right to
make award solely on the facsimile bid.
However, if requested to do so by the Con-
tracting Officer, the apparently successful
bidder agrees to promptly submit the com-
plete original signed bid.

(f) Facsimile receiving data and compat-
ibility characteristics are as follows:

(1) Telephone number of receiving fac-
simile equipment:

(2) Compatibility characteristics of receiv-
ing facsimile equipment (e.g., make and
model number, receiving speed, communica-
tions protocol):

(g) If the bidder chooses to transmit a fac-
simile bid, the Government will not be re-
sponsible for any failure attributable to the
transmission or receipt of the facsimile bid
including, but not limited to, the following:

(1) Receipt of garbled or incomplete bid.

(2) Availability or condition of the receiv-
ing facsimile equipment.

(3) Incompatibility between the sending
and receiving equipment.

(4) Delay in transmission or receipt of bid.

(5) Failure of the bidder to properly iden-
tify the bid.

(6) Illegibility of bid.

(7) Security of bid data.

(End of provision)

[54 FR 48992, Nov. 28, 1989]

52.214-32 Late Submissions, Modifica-
tions, and Withdrawals of Bids
(Overseas).

As prescribed in 14.201-6(c)(4), insert
the following provision:
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LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF BIDS (OVERSEAS) (AUG 1996)

(@) Any bid received at the office des-
ignated in the solicitation after the exact
time specified for receipt will not be consid-
ered unless it is received before award is
made and it—

(1) Was sent by mail or, if authorized by
the solicitation, was sent by telegram or via
facsimile, and it is determined by the Gov-
ernment that the late receipt was due solely
to mishandling by the Government after re-
ceipt at the Government installation; or

(2) Was transmitted through an electronic
commerce method authorized by the solici-
tation and was received by the Government
not later than 5:00 p.m. one working day
prior to the date specified for receipt of bids.
The term “‘working day’’ excludes weekends
and U.S. Federal holidays.

(b) Any modification or withdrawal of a bid
is subject to the same conditions as in para-
graph (a) of this provision.

(c) The only acceptable evidence to estab-
lish the time of receipt at the Government
installation is the time/date stamp of that
installation on the bid wrapper or other doc-
umentary evidence of receipt maintained by
the installation.

(d) Notwithstanding paragraph (a) of this
provision, a late modification of an other-
wise successful bid that makes its terms
more favorable to the Government will be
considered at any time it is received and
may be accepted.

(e) Bids may be withdrawn by written no-
tice or telegram (including mailgram) re-
ceived at any time before the exact time set
for receipt of bids. If the solicitation author-
izes facsimile bids, bids may be withdrawn
via facsimile received at any time before the
exact time set for receipt of bids, subject to
the conditions specified in the provision en-
titled Facsimile Bids. A bid may be withdrawn
in person by a bidder or its authorized rep-
resentative if, before the exact time set for
receipt of bids, the identity of the person re-
questing withdrawal is established and that
person signs a receipt for the bid.

() If an emergency or unanticipated event
interrupts normal Government processes so
as to cause postponement of the scheduled
bid opening, and urgent Government require-
ments preclude amendment of the solicita-
tion or other notice of an extension of the
opening date, the time specified for receipt
of bids will be deemed to be extended to the
same time of day specified in the solicitation
on the first work day on which normal Gov-
ernment processes resume.

(End of provision)
[54 FR 48992, Nov. 28, 1989, as amended at 60

FR 34740, July 3, 1995; 61 FR 31620, June 20,
1996]
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52.214-33 Late Submissions, Modifica-
tions, and Withdrawals of Technical
Proposals Under Two-Step Sealed
Bidding (Overseas).

As prescribed in 14.201-6(v), insert the
following provision:

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF TECHNICAL PROPOSALS
UNDER TwO-STEP SEALED BIDDING (OVER-
SEAS) (AUG 1996)

(a) Any technical proposal under step one
of two-step sealed bidding received at the of-
fice designated in this solicitation after the
exact time specified for receipt will not be
considered unless it is received before the in-
vitation for bids in step two is issued and
it—

(1) Was sent (i) by mail, or (ii) if authorized
by the solicitation, was sent by telegram (in-
cluding mailgram) or via facsimile, and it is
determined by the Government that the late
receipt was due solely to mishandling by the
Government after receipt at the Government
installation;

(2) Was transmitted through an electronic
commerce method authorized by the solici-
tation and was received by the Government
not later than 5:00 p.m. one working day
prior to the date specified for receipt of tech-
nical proposals. The term ‘“working day’ ex-
cludes weekends and U.S. Federal holidays;
or

(3) Is the only technical proposal received.

(b) Any modification of a technical pro-
posal is subject to the same conditions as in
paragraph (a) of this provision, except that
(1) the use of a telegram (or mailgram) is au-
thorized, and (2) if the solicitation author-
izes facsimile bids, technical proposals may
be modified via facsimile received at any
time before the exact time set for receipt of
bids under step two, subject to the condi-
tions specified in the provision entitled Fac-
simile Bids.

(c) Technical proposals may be withdrawn
by written notice or telegram (including
mailgram) received at any time before the
exact time set for receipt of bids under step
two. If the solicitation authorizes facsimile
bids, technical proposals may be withdrawn
via facsimile received at any time before the
exact time set for receipt of bids under step
two, subject to the conditions specified in
the provision entitled Facsimile Bids. Tech-
nical proposals may be withdrawn in person
by the submitter or the submitter’s author-
ized representative if, before the exact time
set for receipt of bids in step two, the iden-
tity of the person requesting withdrawal is
established and that person signs a receipt
for the technical proposal.

(d) The only acceptable evidence to estab-
lish the time of receipt at the Government
installation is the time/date stamp of that
installation on the proposal wrapper or other
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documentary evidence of receipt maintained
by the installation.

(e) If an emergency or unanticipated event
interrupts normal Government processes so
that technical proposals cannot be received
at the office designated for receipt of tech-
nical proposals by the exact time specified in
the solicitation, and urgent Government re-
quirements preclude amendment of the solic-
itation or other notice of an extension of the
closing date, the time specified for receipt of
technical proposals will be deemed to be ex-
tended to the same time of day specified in
the solicitation on the first work day on
which normal Government processes resume.
If no time is specified in the solicitation, the
time for receipt is 4:30 p.m., local time, for
the designated Government office.

(End of provision)

[54 FR 48992, Nov. 28, 1989, as amended at 60
FR 34740, July 3, 1995; 61 FR 31620, June 20,
1996]

52.214-34 Submission of Offers in the
English Language.

As prescribed in 14.201-6(x), 15.407(1),
and 25.408(d), insert the following pro-
vision:

SUBMISSION OF OFFERS IN THE ENGLISH
LANGUAGE (APR 1991)

Offers submitted in response to this solici-
tation shall be in the English language. Of-
fers received in other than English shall be
rejected.

(End of provision)

[56 FR 15155, Apr. 15, 1991, as amended at 56
FR 33487, July 22, 1991; 58 FR 31143, May 28,
1993]

52.214-35 Submission of Offers in U.S.
Currency.

As prescribed in 14.201-6(y), 15.407(m),
and 25.408(d), insert the following pro-
vision:

SUBMISSION OF OFFERS IN U.S. CURRENCY

(APR 1991)

Offers submitted in response to this solici-
tation shall be in terms of U.S. dollars. Of-
fers received in other than U.S. dollars shall
be rejected.

(End of provision)

[56 FR 15155, Apr. 15, 1991, as amended at 58
FR 31143, May 28, 1993]
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52.215-1 [Reserved]

52.215-2 Audit and Records—Negotia-
tion.

As prescribed in 15.106-1(b), insert the
following clause:

AUDIT AND RECORDS—NEGOTIATION (AUG 1996)

(a) As used in this clause, records includes
books, documents, accounting procedures
and practices, and other data, regardless of
type and regardless of whether such items
are in written form, in the form of computer
data, or in any other form.

(b) Examination of costs. If this is a cost-re-
imbursement, incentive, time-and-materials,
labor-hour, or price redeterminable contract,
or any combination of these, the Contractor
shall maintain and the Contracting Officer,
or an authorized representative of the Con-
tracting Officer, shall have the right to ex-
amine and audit all records and other evi-
dence sufficient to reflect properly all costs
claimed to have been incurred or anticipated
to be incurred directly or indirectly in per-
formance of this contract. This right of ex-
amination shall include inspection at all rea-
sonable times of the Contractor’s plants, or
parts of them, engaged in performing the
contract.

(c) Cost or pricing data. If the Contractor
has been required to submit cost or pricing
data in connection with any pricing action
relating to this contract, the Contracting Of-
ficer, or an authorized representative of the
Contracting Officer, in order to evaluate the
accuracy, completeness, and currency of the
cost or pricing data, shall have the right to
examine and audit all of the Contractor’s
records, including computations and projec-
tions, related to—

(1) The proposal for the contract, sub-
contract, or modification;

(2) The discussions conducted on the pro-
posal(s), including those related to negotiat-
Ing;

(3) Pricing of the contract, subcontract, or
modification; or

(4) Performance of the contract,
contract or modification.

(d) Comptroller General. (1) The Comptroller
General of the United States, or an author-
ized representative, shall have access to and
the right to examine any of the Contractor’s
directly pertinent records involving trans-
actions related to this contract or a sub-
contract hereunder.

(2) This paragraph may not be construed to
require the Contractor or subcontractor to
create or maintain any record that the Con-
tractor or subcontractor does not maintain
in the ordinary course of business or pursu-
ant to a provision of law.

(e) Reports. If the Contractor is required to
furnish cost, funding, or performance re-
ports, the Contracting Officer or an author-

sub-
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ized representative of the Contracting Offi-
cer shall have the right to examine and audit
the supporting records and materials, for the
purpose of evaluating (1) the effectiveness of
the Contractor’s policies and procedures to
produce data compatible with the objectives
of these reports and (2) the data reported.

(f) Availability. The Contractor shall make
available at its office at all reasonable times
the records, materials, and other evidence
described in paragraphs (a), (b), (c), (d), and
(e) of this clause, for examination, audit, or
reproduction, until 3 years after final pay-
ment under this contract or for any shorter
period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisi-
tion Regulation (FAR), or for any longer pe-
riod required by statute or by other clauses
of this contract. In addition—

(1) If this contract is completely or par-
tially terminated, the records relating to the
work terminated shall be made available for
3 years after any resulting final termination
settlement; and

(2) Records relating to appeals under the
Disputes clause or to litigation or the settle-
ment of claims arising under or relating to
this contract shall be made available until
such appeals, litigation, or claims are finally
resolved.

(g9) The Contractor shall insert a clause
containing all the terms of this clause, in-
cluding this paragraph (a), in all sub-
contracts under this contract that exceed
the simplified acquisition threshold and—

(1) That are cost-reimbursement, incen-
tive, time-and-materials, labor-hour, or
price-redeterminable type or any combina-
tion of these;

(2) For which cost or pricing data are re-
quired; or

(3) That require the subcontractor to fur-
nish reports as discussed in paragraph (e) of
this clause.

The clause may be altered only as nec-
essary to identify properly the contracting
parties and the Contracting Officer under the
Government prime contract.

(End of clause)

Alternate 1 (OCT 1995). As prescribed
in 15.106-1(c), in facilities contracts,
add the following sentence at the end
of paragraph (b) of the basic clause:

The obligations and rights specified in this
paragraph shall extend to the use of, and
charges for the use of, the facilities under
this contract.

Alternate Il (OCT 1995). As prescribed
in 15.106-1(c), in cost-reimbursement
contracts with educational and other
non-profit institutions, add the follow-
ing paragraph (h) to the basic clause:
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(h) The provisions of OMB Circular No. A-
133, ““Audits of Institutions of Higher Learn-
ing and Other Nonprofit Institutions,” apply
to this contract.

Alternate 111 (OCT 1995). As prescribed
in 15.106-1(c), delete paragraph (d) of
the basic clause and redesignate the re-
maining paragraphs accordingly.

[60 FR 42651, Aug. 16, 1995, as amended at 61
FR 39198, July 26, 1996]

52.215-3 Solicitation for
or Planning Purposes.

As prescribed in 15.405-2, insert the
following provision on the face of each
solicitation (other than those excluded
by 15.401) issued for information or
planning purposes:

Information

SOLICITATION FOR INFORMATION OR PLANNING
PURPOSES (APR 1984)

(a) The Government does not intend to
award a contract on the basis of this solici-
tation or to otherwise pay for the informa-
tion solicited except as provided in sub-
section 31.205-18, Bid and proposal (B&P)
costs, of the Federal Acquisition Regulation.

(b) This solicitation is issued for the pur-
pose of: [state purpose].

(End of provision)

52.215-4 Notice of Possible Standard-
ization.
As prescribed in 15.407(b), insert the
following provision:

NOTICE OF POSSIBLE STANDARDIZATION (APR
1985)

If the supplies for which this solicitation
has been issued are established as standard,
future contracts for the required supplies
may be awarded without providing for full
and open competition under section 6.302-1 of
the Federal Acquisition Regulation.

(End of provision)

[50 FR 1747, Jan. 11, 1985, and 50 FR 52429,
Dec. 23, 1985]
52.215-5 Solicitation Definitions.

As prescribed in 15.407(c)(1),
the following provision:

insert

SOLICITATION DEFINITIONS (JUL 1987)

Government means United States Govern-
ment.

Offer means proposal in negotiation.

Solicitation means a request for proposals
(RFP) or a request for quotations (RFQ) in
negotiation.
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(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 52
FR 9039, Mar. 20, 1987; 55 FR 38518, Sept. 18,
1990]

52.215-6 Type of Business Organiza-
tion.

As prescribed in 15.407(c)(2),
the following provision:

insert

TYPE OF BUSINESS ORGANIZATION (JuL 1987)

The offeror or quoter, by checking the ap-
plicable box, represents that—

(a) It operates as / / a corporation incor-
porated under the laws of the State of
—— /[ an individual, / / a part-
nership, / / a nonprofit organization, or / /
a joint venture; or

(b) If the offeror or quoter is a foreign en-
tity, it operates as / / an individual, / / a
partnership, / / a nonprofit organization, / /
a joint venture, or / / a corporation, reg-
istered for business in (country).

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 52
FR 9039, Mar. 20, 1987]

52.215-7 Unnecessarily Elaborate Pro-
posals or Quotations.

As prescribed in 15.407(c)(3), insert
the following provision in requests for
proposals and requests for quotations:

UNNECESSARILY ELABORATE PROPOSALS OR
QUOTATIONS (APR 1984)

Unnecessarily elaborate brochures or other
presentations beyond those sufficient to
present a complete and effective response to
this solicitation are not desired and may be
construed as an indication of the offeror’s or
quoter’s lack of cost consciousness. Elabo-
rate art work, expensive paper and bindings,
and expensive visual and other presentation
aids are neither necessary nor wanted.

(End of provision)

52.215-8 Amendments to Solicitations.

As prescribed in 15.407(c)(4), insert
the following provision:

AMENDMENTS TO SOLICITATIONS (DEC 1989)

(a) If this solicitation is amended, then all
terms and conditions which are not modified
remain unchanged.

(b) Offerors shall acknowledge receipt of
any amendments to this solicitation by (1)
signing and returning the amendment, (2)
identifying the amendment number and date
in the space provided for this purpose on the
form for submitting an offer, (3) letter or
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telegram, or (4) facsimile, if facsimile offers
are authorized in the solicitation. The Gov-
ernment must receive the acknowledgment
by the time specified for receipt of offers.

(End of provision)

[53 FR 43394, Oct. 26, 1988, as amended at 54
FR 48993, Nov. 28, 1989]
52.215-9 Submission of Offers.

As prescribed in 15.407(c)(5),
the following provision:

insert

SUBMISSION OF OFFERS (JuL 1995)

(a) Offers and modifications thereof shall
be submitted in sealed envelopes or packages
(1) addressed to the office specified in the so-
licitation, and (2) showing the time specified
for receipt, the solicitation number, and the
name and address of the offeror.

(b) Telegraphic offers will not be consid-
ered unless authorized by the solicitation;
however, offers may be modified by written
or telegraphic notice.

(c) Facsimile offers, modifications or with-
drawals will not be considered unless author-
ized by the solicitation.

(d) Offers submitted by electronic com-
merce shall be considered only if the elec-
tronic commerce method was specifically
stipulated or permitted by the solicitation.

(e) Item samples, if required, must be sub-
mitted within the time specified for reciept
of offers. Unless otherwise specified in the
solicitation, these samples shall be (1) sub-
mitted at no expense to the Government, and
(2) returned at the sender’s request and ex-
pense, unless they are destroyed during
preaward testing.

(End of provision)

[54 FR 48993, Nov. 28, 1989, as amended at 60
FR 34740, July 3, 1995]

52.215-10 Late Submissions, Modifica-
tions, and Withdrawals of Propos-
als.

As prescribed in 15.407(c)(6),
the following provision:

insert

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF PROPOSALS (AUG 1996)

(a) Any proposal received at the office des-
ignated in the solicitation after the exact
time specified for receipt will not be consid-
ered unless it is received before award is
made and it—

(1) Was sent by registered or certified mail
not later than the fifth calendar day before
the date specified for receipt of offers (e.g.,
an offer submitted in response to a solicita-
tion requiring receipt of offers by the 20th of
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the month must have been mailed by the
15th);

(2) Was sent by mail or, if authorized by
the solicitation, was sent by telegram or via
facsimile and it is determined by the Gov-
ernment that the late receipt was due solely
to mishandling by the Government after re-
ceipt at the Government installation;

(3) Was sent by U.S. Postal Service Express
Mail Next Day Service-Post Office to Ad-
dressee, not later than 5:00 p.m. at the place
of mailing two working days prior to the
date specified for receipt of proposals. The
term working days excludes weekends and
U.S. Federal holidays;

(4) Was transmitted through an electronic
commerce method authorized by the solici-
tation and was received by the Government
not later than 5:00 p.m. one working day
prior to the date specified for receipt of pro-
posals; or

(5) Is the only proposal received.

(b) Any modification of a proposal or
quotation, except a modification resulting
from the Contracting Officer’s request for
best and final offer, is subject to the same
conditions as in subparagraphs (a)(1), (2), and
(3) of this provision.

(c) A modification resulting from the Con-
tracting Officer’s request for best and final
offer received after the time and date speci-
fied in the request will not be considered un-
less received before award and the late re-
ceipt is due solely to mishandling by the
Government after receipt at the Government
installation.

(d) The only acceptable evidence to estab-
lish the date of mailing of a late proposal or
modification sent either by U.S. Postal Serv-
ice registered or certified mail is the U.S. or
Canadian Postal Service postmark both on
the envelope or wrapper and on the original
receipt from the U.S. or Canadian Postal
Service. Both postmarks must show a legible
date or the proposal, quotation, or modifica-
tion shall be processed as if mailed late.
Postmark means a printed, stamped, or other-
wise placed impression (exclusive of a post-
age meter machine impression) that is read-
ily identifiable without further action as
having been supplied and affixed by employ-
ees of the U.S. or Canadian Postal Service on
the date of mailing. Therefore, offerors or
quoters should request the postal clerk to
place a legible hand cancellation bull’s eye
postmark on both the receipt and the enve-
lope or wrapper.

(e) The only acceptable evidence to estab-
lish the time of receipt at the Government
installation is the time/date stamp of that
installation on the proposal wrapper or other
documentary evidence of receipt maintained
by the installation.

(f) The only acceptable evidence to estab-
lish the date of mailing of a late offer, modi-
fication, or withdrawal sent by Express Mail
Next Day Service-Post Office to Addressee is
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the date entered by the post office receiving
clerk on the Express Mail Next day Service-
Post Office to Addressee label and the post-
mark on both the envelope or wrapper and
on the original receipt from the U.S. Postal
Service, Postmark has the same meaning as
defined in paragraph (d) of this provision, ex-
cluding postmarks of the Canadian Postal
Service. Therefore, offerors or quoters should
request the postal clerk to place a legible
hand cancellation bull’s eye postmark on
both the receipt and the envelope or wrap-
per.

(9) Notwithstanding paragraph (a) of this
provision, a late modification of an other-
wise successful proposal that makes its
terms more favorable to the Government
will be considered at any time it is received
and may be accepted.

(h) Proposals may be withdrawn by written
notice or telegram (including mailgram) re-
ceived at any time before award. If the solic-
itation authorizes facsimile proposals, pro-
posals may be withdrawn via facsimile re-
ceived at any time before award, subject to
the conditions specified in the provision en-
titled Facsimile Proposals. Proposals may be
withdrawn in person by an offeror or an au-
thorized representative, if the representa-
tive’s identity is made known and the rep-
resentative signs a receipt for the proposal
before award.

(i) If an emergency or unanticipated event
interrupts normal Government processes so
that proposals cannot be received at the of-
fice designated for receipt of proposals by
the exact time specified in the solicitation,
and urgent Government requirements pre-
clude amendment of the solicitation or other
notice of an extension of the closing date,
the time specified for receipt of proposals
will be deemed to be extended to the same
time of day specified in the solicitation on
the first work day on which normal Govern-
ment processes resume. If no time is speci-
fied in the solicitation, the time for receipt
is 4:30 p.m., local time, for the designated
Government office.

(End of provision)

[54 FR 48993, Nov. 28, 1989, as amended at 60
FR 34740, July 3, 1995; 61 FR 31620, June 20,
1996]

52.215-11 Authorized Negotiators.

As prescribed in 15.407(c)(7), insert
the following provision in all requests
for proposals and requests for
quotations:

AUTHORIZED NEGOTIATORS (APR 1984)

The offeror or quoter represents that the
following persons are authorized to negotiate
on its behalf with the Government in connec-
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tion with this request for proposals or
quotations: [list names, titles, and telephone
numbers of the authorized negotiators].

(End of provision)
52.215-12 Restriction
and Use of Data.

As prescribed in 15.407(c)(8), insert
the following provision in requests for
proposals and requests for quotations:

on Disclosure

RESTRICTION ON DISCLOSURE AND USE OF
DATA (APR 1984)

Offerors or quoters who include in their
proposals or quotations data that they do
not want disclosed to the public for any pur-
pose or used by the Government except for
evaluation purposes, shall—

(a) Mark the title page with the following
legend:

“This proposal or quotation includes data
that shall not be disclosed outside the Gov-
ernment and shall not be duplicated, used, or
disclosed—in whole or in part— for any pur-
pose other than to evaluate this proposal or
quotation. If, however, a contract is awarded
to this offeror or quoter as a result of—or in
connection with— the submission of this
data, the Government shall have the right to
duplicate, use, or disclose the data to the ex-
tent provided in the resulting contract. This
restriction does not limit the Government’s
right to use information contained in this
data if it is obtained from another source
without restriction. The data subject to this
restriction are contained in sheets [insert
numbers or other identification of sheets]’’; and

(b) Mark each sheet of data it wishes to re-
strict with the following legend:

““Use or disclosure of data contained on
this sheet is subject to the restriction on the
title page of this proposal or quotation.”

(End of provision)

52.215-13 Preparation of Offers.

As prescribed in 15.407(d)(1), insert
the following provision in requests for
proposals other than those excluded by
15.401:

PREPARATION OF OFFERS (APR 1984)

(a) Offerors are expected to examine the
drawings, specifications, Schedule, and all
instructions. Failure to do so will be at the
offeror’s risk.

(b) Each offeror shall furnish the informa-
tion required by the solicitation. The offeror
shall sign the offer and print or type its
name on the Schedule and each continuation
sheet on which it makes an entry. Erasures
or other changes must be initialed by the
person signing the offer. Offers signed by an
agent shall be accompanied by evidence of
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that agent’s authority, unless that evidence
has been previously furnished to the issuing
office.

(c) For each item offered, offerors shall (1)
show the unit price/cost, including, unless
otherwise specified, packaging, packing, and
preservation and (2) enter the extended price/
cost for the quantity of each item offered in
the Amount column of the Schedule. In case
of discrepancy between a unit price/cost and
an extended price/cost, the unit price/cost
will be presumed to be correct, subject, how-
ever, to correction to the same extent and in
the same manner as any other mistake.

(d) Offers for supplies or services other
than those specified will not be considered
unless authorized by the solicitation.

(e) Offerors must state a definite time for
delivery of supplies or for performance of
services, unless otherwise specified in the so-
licitation.

() Time, if stated as a number of days, will
include Saturdays, Sundays, and holidays.

(End of provision)

52.215-14 Explanation to Prospective
Offerors.

As prescribed in 15.407(d)(2), insert
the following provision in requests for
proposals other than those excluded by
15.401:

EXPLANATION TO PROSPECTIVE OFFERORS
(APR 1984)

Any prospective offeror desiring an expla-
nation or interpretation of the solicitation,
drawings, specifications, etc., must request
it in writing soon enough to allow a reply to
reach all prospective offerors before the sub-
mission of their offers. Oral explanations or
instructions given before the award of the
contract will not be binding. Any informa-
tion given to a prospective offeror concern-
ing a solicitation will be furnished promptly
to all other prospective offerors as an
amendment of the solicitation, if that infor-
mation is necessary in submitting offers or if
the lack of it would be prejudicial to any
other prospective offerors.

(End of provision)

52.215-15 Failure to Submit Offer.

As prescribed in 15.407(d)(3), insert
the following provision:

FAILURE TO SUBMIT OFFER (JUL 1995)

Recipients of this solicitation not respond-
ing with an offer should not return this so-
licitation, unless it specifies otherwise. In-
stead, they should advise the issuing office
by letter, postcard, or established electronic
commerce methods, whether they want to
receive future solicitations for similar re-
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quirements. If a recipient does not submit an
offer and does not notify the issuing office
that future solicitations are desired, the re-
cipient’s name may be removed from the ap-
plicable mailing list.

(End of provision)

[60 FR 34740, July 3, 1995]

52.215-16 Contract Award.

As prescribed in 15.407(d)(4),
the following provision:

insert

CONTRACT AWARD (OCT 1995)

(a) The Government will award a contract
resulting from this solicitation to the re-
sponsible offeror whose offer conforming to
the solicitation will be most advantageous to
the Government, cost or price and other fac-
tors, specified elsewhere in this solicitation,
considered.

(b) The Government may (1) reject any or
all offers if such action is in the public inter-
est, (2) accept other than the lowest offer,
and (3) waive informalities and minor irreg-
ularities in offers received.

(c) The Government intends to evaluate
proposals and award a contract after con-
ducting written or oral discussions with all
responsible offerors whose proposals have
been determined to be within the competi-
tive range. However, each initial offer should
contain the offeror’s best terms from a cost
or price and technical standpoint.

(d) The Government may accept any item
or group of items of an offer, unless the
offeror qualifies the offer by specific limita-
tions. Unless otherwise provided in the
Schedule, offers may be submitted for quan-
tities less than those specified. The Govern-
ment reserves the right to make an award on
any item for a quantity less than the quan-
tity offered, at the unit cost or prices of-
fered, unless the offeror specifies otherwise
in the offer.

(e) A written award or acceptance of offer
mailed or otherwise furnished to the success-
ful offeror within the time for acceptance
specified in the offer shall result in a binding
contract without further action by either
party. Before the offer’s specified expiration
time, the Government may accept an offer
(or part of an offer, as provided in paragraph
(d) above), whether or not there are negotia-
tions after its receipt, unless a written no-
tice of withdrawal is received before award.
Negotiations conducted after receipt of an
offer do not constitute a rejection or
counteroffer by the Government.

(f) Neither financial data submitted with
an offer, nor representations concerning fa-
cilities or financing, will form a part of the
resulting contract. However, if the resulting
contract contains a clause providing for
price reduction for defective cost or pricing
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data, the contract price will be subject to re-
duction if cost or pricing data furnished is
incomplete, inaccurate, or not current.

(g) The Government may determine that
an offer is unacceptable if the prices pro-
posed are materially unbalanced between
line items or subline items. An offer is mate-
rially unbalanced when it is based on prices
significantly less than cost for some work
and prices which are significantly overstated
in relation to cost for other work, and if
there is a reasonable doubt that the offer
will result in the lowest overall cost to the
Government, even though it may be the low
evaluated offer, or it is so unbalanced as to
be tantamount to allowing an advance pay-
ment.

(h) The Government may disclose the fol-
lowing information in post-award debriefings
to other offerors: (1) the overall evaluated
cost or price and technical rating of the suc-
cessful offeror; (2) the overall ranking of all
offerors, when any ranking was developed by
the agency during source selection; (3) a
summary of the rationale for award; and (4)
for acquisitions of commercial end items,
the make and model of the item to be deliv-
ered by the successful offeror.

(End of provision)

Alternate | (OCT 1995). As prescribed
in 15.407(d)(4)(i), substitute the follow-
ing paragraph (d) for paragraph (d) of
the basic provision:

(d) The Government may accept any item
or combination of items, unless doing so is
precluded by a restrictive limitation in the
solicitation or offer.

Alternate Il (OCT 1995). As prescribed
in 15.407(d)(4)(ii), substitute the follow-
ing paragraph (c) for paragraph (c) of
the basic provision:

(c) The Government intends to evaluate
proposals and award a contract without dis-
cussions with offerors (except communica-
tions conducted for the purpose of minor
clarification). Therefore, each initial offer
should contain the offeror’s best terms from
a cost or price and technical standpoint.
However, the Government reserves the right
to conduct discussions if later determined by
the Contracting Officer to be necessary.

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 55 FR 25531, June 21, 1990; 55 FR 52797,
Dec. 21, 1990; 56 FR 41733, Aug. 22, 1991; 57 FR
44261, Sept. 24, 1992; 60 FR 42657, Aug. 16, 1995]

52.215-17 Telegraphic Proposals.

As prescribed in 15.407(e)(1) insert the
following provision:
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TELEGRAPHIC PROPOSALS (JuL 1987)

(a) Offerors or quoters may submit tele-
graphic responses to this solicitation. These
responses must arrive at the place, and by
the time, specified in the solicitation.

(b) Telegraphic responses shall refer to this
solicitation and include the item or sub-
items, quantities, unit prices, time and place
of delivery, all representations and other in-
formation required by this solicitation, and
a statement specifying the extent of agree-
ment with all the terms, conditions, and pro-
visions of the solicitation.

(c) Telegraphic responses that fail to fur-
nish required representations or informa-
tion, or that reject any of the terms, condi-
tions and provisions of the solicitation, may
be excluded from consideration.

(d) Offerors must promptly sign and submit
complete copies of the proposals in confirma-
tion of their telegraphic responses.

(e) The term telegraphic responses, as used
in the provision, includes mailgrams.

(End of provision)

Alternate | (NOV 1988). As prescribed
in 15.407(e)(2), substitute the following
for paragraph (d) of the basic provision:

(d) Written confirmation of telegraphic
proposals is not required.

[48 FR 42478, Sept. 19, 1983, as amended at 52
FR 9039, Mar. 20, 1987; 53 FR 43394, Oct. 26,
1988]

§52.215-18 Facsimile Proposals.

As prescribed in 15.407(j), insert the
following provision:

FACSIMILE PROPOSALS (DEC 1989)

(a) Definition. Facsimile proposal, as used in
this solicitation, means a proposal, modifica-
tion of a proposal, or withdrawal of a pro-
posal that is transmitted to and received by
the Government via electronic equipment
that communicates and reproduces both
printed and handwritten material.

(b) Offerors may submit facsimile propos-
als as responses to this solicitation. These
responses must arrive at the place, and by
the time, specified in the solicitation.

(c) Facsimile proposals that fail to furnish
required representations or information, or
that reject any of the terms, conditions, and
provisions of the solicitation, may be ex-
cluded from consideration.

(d) Facsimile proposals must contain the
required signatures.

(e) The Government reserves the right to
make award solely on the facsimile proposal.
However, if requested to do so by the Con-
tracting Officer, the apparently successful
offeror agrees to promptly submit the com-
plete original signed proposal.
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(f) Facsimile receiving data and compat-
ibility characteristics are as follows:

(1) Telephone number of receiving fac-
simile equipment:

(2) Compatibility characteristics of receiv-
ing facsimile equipment (e.g., make and
model number, receiving speed, communica-
tions protocol):

(g) If the offeror chooses to transmit a fac-
simile proposal, the Government will not be
responsible for any failure attributable to
the transmission or receipt of the facsimile
proposal including, but not limited to, the
following:

(1) Receipt of garbled or incomplete pro-
posal.

(2) Availability or condition of the receiv-
ing facsimile equipment.

(3) Incompatibility between the sending
and receiving equipment.

(4) Delay in transmission or receipt of pro-
posal.

(5) Failure of the offeror to properly iden-
tify the proposal.

(6) lllegibility of proposal.

(7) Security of proposal data.

(End of provision)

[54 FR 48994, Nov. 28, 1989, as amended at 55
FR 25531, June 21, 1990]

52.215-19 Period for Acceptance of
Offer.

As prescribed in 15.407(f), insert the
following provision:

PERIOD FOR ACCEPTANCE OF OFFER (APR 1984)

In compliance with the solicitation, the
offeror agrees, if this offer is accepted within
calendar days (60 calendar days unless
a different period is inserted by the offeror)
from the date specified in the solicitation for
receipt of offers, to furnish any or all items
on which prices are offered at the price set
opposite each item, delivered at the des-
ignated point(s), within the time specified in
the Schedule.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986]
52.215-20 Place of Performance.
As prescribed in 15.407(g), insert the
following provision:
PLACE OF PERFORMANCE (APR 1984)

(a) The offeror or quoter, in the perform-
ance of any contract resulting from this so-
licitation, O intends, O does not intend
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(check applicable block) to use one or more
plants or facilities located at a different ad-
dress from the address of the offeror or
quoter as indicated in this proposal or
quotation.

(b) If the offeror or quoter checks intends
in paragraph (a) above, it shall insert in the
spaces provided below the required informa-
tion:

Name and Address of
Owner and Operator of the
Plant or Facility if Other
than Offeror or Quoter

Place of Performance
(Street Address, City, Coun-
ty, State, Zip Code)

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986]

52.215-21 Changes or Additions to
Make-or-Buy Program.

As prescribed in 15.708, insert the fol-
lowing clause in solicitations and con-
tracts when it is contemplated that a
make-or-buy program will be incor-
porated in the contract:

CHANGES OR ADDITIONS TO MAKE-OR-BUY
PROGRAM (APR 1984)

(a) The Contractor shall perform in accord-
ance with the make-or-buy program incor-
porated in this contract. If the Contractor
proposes to change the program, the Con-
tractor shall, reasonably in advance of the
proposed change, (1) notify the Contracting
Officer in writing and (2) submit justifica-
tion in sufficient detail to permit evalua-
tion. Changes in the place of performance of
any make items in the program are subject to
this requirement.

(b) For items deferred at the time of nego-
tiation of this contract for later addition to
the program, the Contractor shall, at the
earliest possible time, (1) notify the Con-
tracting Officer of each proposed addition
and (2) provide justification in sufficient de-
tail to permit evaluation.

(c) Modification of the make-or-buy pro-
gram to incorporate proposed changes or ad-
ditions shall be effective upon the Contrac-
tor’s receipt of the Contracting Officer’s
written approval.

(End of clause)

Alternate 1 (APR 1984). If a less eco-
nomical make or buy categorization is
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selected for one or more items of sig-
nificant value when a fixed-price incen-
tive contract is contemplated, add the
following paragraph (d) to the basic
clause:

(d) If the Contractor desires to reverse the
categorization of make or buy for any item or
items designated in the contract as subject
to this paragraph, it shall (1) support its pro-
posal with cost or pricing data to permit
evaluation and (2), after approval is granted,
promptly negotiate with the Contracting Of-
ficer an equitable reduction in the contract
price in accordance with paragraph (k) of the
Incentive Price Revision—Firm Target
clause or paragraph (m) of the Incentive
Price Revision—Successive Targets clause of
this contract.

Alternate 11 (APR 1984). If a less eco-
nomical make or buy categorization is
selected for one or more items of sig-
nificant value when a cost-plus-incen-
tive-fee contract is contemplated, add
the following paragraph (d) to the basic
clause:

(d) If the Contractor desires to reverse the
categorization of make or buy for any item or
items designated in the contract as subject
to this paragraph, it shall (1) support its pro-
posal with cost or pricing data to permit
evaluation and (2), after approval is granted,
promptly negotiate with the Contracting Of-
ficer an equitable reduction in the contract’s
total estimated cost and fee in accordance
with paragraph (e) of the Incentive Fee
clause.

52.215-22 Price Reduction for
tive Cost or Pricing Data.

As prescribed in 15.804-8(a), insert the
following clause:

Defec-

PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA (OCT 1995)

(a) If any price, including profit or fee, ne-
gotiated in connection with this contract, or
any cost reimbursable under this contract,
was increased by any significant amount be-
cause (1) the Contractor or a subcontractor
furnished cost or pricing data that were not
complete, accurate, and current as certified
in its Certificate of Current Cost or Pricing
Data, (2) a subcontractor or prospective sub-
contractor furnished the Contractor cost or
pricing data that were not complete, accu-
rate, and current as certified in the Contrac-
tor’s Certificate of Current Cost or Pricing
Data, or (3) any of these parties furnished
data of any description that were not accu-
rate, the price or cost shall be reduced ac-
cordingly and the contract shall be modified
to reflect the reduction.

(b) Any reduction in the contract price
under paragraph (a) above due to defective
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data from a prospective subcontractor that
was not subsequently awarded the sub-
contract shall be limited to the amount, plus
applicable overhead and profit markup, by
which (1) the actual subcontract or (2) the
actual cost to the Contractor, if there was no
subcontract, was less than the prospective
subcontract cost estimate submitted by the
Contractor; provided, that the actual sub-
contract price was not itself affected by de-
fective cost or pricing data.

(c)(1) If the Contracting Officer determines
under paragraph (a) of this clause that a
price or cost reduction should be made, the
Contractor agrees not to raise the following
matters as a defense—

(i) The Contractor or subcontractor was a
sole source supplier or otherwise was in a su-
perior bargaining position and thus the price
of the contract would not have been modified
even if accurate, complete, and current cost
or pricing data had been submitted;

(ii) The Contracting Officer should have
known that the cost or pricing data in issue
were defective even though the Contractor or
subcontractor took no affirmative action to
bring the character of the data to the atten-
tion of the Contracting Officer;

(iif) The contract was based on an agree-
ment about the total cost of the contract
and there was no agreement about the cost
of each item procured under the contract; or

(iv) The Contractor or subcontractor did
not submit a Certificate of Current Cost or
Pricing Data.

(2)(1) Except as prohibited by subdivision
(©)(2)(ii) of this clause, an offset in an
amount determined appropriate by the Con-
tracting Officer based upon the facts shall be
allowed against the amount of a contract
price reduction if—

(A) The Contractor certifies to the Con-
tracting Officer that, to the best of the Con-
tractor’s knowledge and belief, the Contrac-
tor is entitled to the offset in the amount re-
quested; and

(B) The Contractor proves that the cost or
pricing data were available before the date of
agreement on the price of the contract (or
price of the modification) and that the data
were not submitted before such date.

(ii) An offset shall not be allowed if—

(A) The understated data was known by
the Contractor to be understated when the
Certificate of Current Cost or Pricing Data
was signed; or

(B) The Government proves that the facts
demonstrate that the contract price would
not have increased in the amount to be offset
even if the available data had been submit-
ted before the date of agreement on price.

(d) If any reduction in the contract price
under this clause reduces the price of items
for which payment was made prior to the
date of the modification reflecting the price
reduction, the Contractor shall be liable to
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and shall pay the United States at the time
such overpayment is repaid—

(1) Simple interest on the amount of such
overpayment to be computed from the
date(s) of overpayment to the Contractor to
the date the Government is repaid by the
Contractor at the applicable underpayment
rate effective for each quarter prescribed by
the Secretary of the Treasury under 26
U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the
overpayment, if the Contractor or sub-
contractor knowingly submitted cost or pric-
ing data which were incomplete, inaccurate,
or noncurrent.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 53
FR 10831, Apr. 1, 1988; 55 FR 52797, Dec. 21,
1990; 60 FR 48218, Sept. 18, 1995]

52.215-23 Price Reduction for Defec-
tive Cost or Pricing Data—Modifica-
tions.

As prescribed in 15.804-8(b), insert the
following clause:

PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA—MODIFICATIONS (OCT 1995)

(a) This clause shall become operative only
for any modification to this contract involv-
ing a pricing adjustment expected to exceed
the threshold for submission of cost or pric-
ing data at FAR 15.804-2(a)(1), except that
this clause does not apply to any modifica-
tion if an exception under FAR 15.804-1 ap-
plies.

(b) If any price, including profit or fee, ne-
gotiated in connection with any modifica-
tion under this clause, or any cost reimburs-
able under this contract, was increased by
any significant amount because (1) the Con-
tractor or a subcontractor furnished cost or
pricing data that were not complete, accu-
rate, and current as certified in its Certifi-
cate of Current Cost or Pricing Data, (2) a
subcontractor or prospective subcontractor
furnished the Contractor cost or pricing data
that were not complete, accurate, and cur-
rent as certified in the Contractor’s Certifi-
cate of Current Cost or Pricing Data, or (3)
any of these parties furnished data of any de-
scription that were not accurate, the price or
cost shall be reduced accordingly and the
contract shall be modified to reflect the re-
duction. This right to a price reduction is
limited to that resulting from defects in data
relating to modifications for which this
clause becomes operative under paragraph
(a) above.

(c) Any reduction in the contract price
under paragraph (b) above due to defective
data from a prospective subcontractor that
was not subsequently awarded the sub-
contract shall be limited to the amount, plus
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applicable overhead and profit markup, by
which (1) the actual subcontract or (2) the
actual cost to the Contractor, if there was no
subcontract, was less than the prospective
subcontract cost estimate submitted by the
Contractor; provided, that the actual sub-
contract price was not itself affected by de-
fective cost or pricing data.

(d)(1) If the Contracting Officer determines
under paragraph (b) of this clause that a
price or cost reduction should be made, the
Contractor agrees not to raise the following
matters as a defense—

(i) The Contractor or subcontractor was a
sole source supplier or otherwise was in a su-
perior bargaining position and thus the price
of the contract would not have been modified
even if accurate, complete, and current cost
of pricing data had been submitted;

(i) The Contracting Officer should have
known that the cost or pricing data in issue
were defective even though the Contractor or
subcontractor took no affirmative action to
bring the character of the data to the atten-
tion of the Contracting Officer;

(iif) The contract was based on an agree-
ment about the total cost of the contract
and there was no agreement about the cost
of each item procured under the contract; or

(iv) The Contractor or subcontractor did
not submit a Certificate of Current Cost or
Pricing Data.

(2)(i) Except as prohibited by subdivision
(d)(2)(ii) of this clause, an offset in an
amount determined appropriate by the Con-
tracting Officer based upon the facts shall be
allowed against the amount of a contract
price reduction if—

(A) The Contractor certifies to the Con-
tracting Officer that, to the best of the Con-
tractor’s knowledge and belief, the Contrac-
tor is entitled to the offset in the amount re-
quested; and

(B) The Contractor proves that the cost or
pricing data were available before the date of
agreement on the price of the contract (or
price of the modification) and that the data
were not submitted before such date.

(ii) An offset shall not be allowed if—

(A) The understated data was known by
the Contractor to be understated when the
Certificate of Current Cost or Pricing Data
was signed; or

(B) The Government proves that the facts
demonstrate that the contract price would
not have increased in the amount to be offset
even if the available data had been submit-
ted before the date of agreement on price.

(e) If any reduction in the contract price
under this clause reduces the price of items
for which payment was made prior to the
date of the modification reflecting the price
reduction, the Contractor shall be liable to
and shall pay the United States at the time
such overpayment is repaid—

(1) Simple interest on the amount of such
overpayment to be computed from the
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date(s) of overpayment to the Contractor to
the date the Government is repaid by the
Contractor at the applicable underpayment
rate effective for each quarter prescribed by
the Secretary of the Treasury under 26
U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the
overpayment, if the Contractor or sub-
contractor knowingly submitted cost or pric-
ing data which were incomplete, inaccurate,
or noncurrent.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 53 FR 10831, Apr. 1, 1988; 55 FR 52798,
Dec. 21, 1990; 56 FR 67415, Dec. 30, 1991; 60 FR
48219, Sept. 18, 1995]

52.215-24 Subcontractor Cost or Pric-
ing Data.

As prescribed in 15.804-8(c), insert the
following clause in solicitations and
contracts when the clause:

SUBCONTRACTOR COST OR PRICING DATA (OCT
1995)

(a) Before awarding any subcontract ex-
pected to exceed the threshold for submis-
sion of cost or pricing data at FAR 15.804-
2(a)(1), on the date of agreement on price or
the date of award, whichever is later; or be-
fore pricing any subcontract modification in-
volving a pricing adjustment expected to ex-
ceed the threshold for submission of cost or
pricing data at FAR 15.804-2(a)(1), the Con-
tractor shall require the subcontractor to
submit cost or pricing data (actually or by
specific identification in writing), unless an
exception under FAR 15.804-1 applies.

(b) The Contractor shall require the sub-
contractor to certify in substantially the
form prescribed in subsection 15.804-4 of the
Federal Acquisition Regulation (FAR) that,
to the best of its knowledge and belief, the
data submitted under paragraph (a) above
were accurate, complete, and current as of
the date of agreement on the negotiated
price of the subcontract or subcontract
modification.

(c) In each subcontract that exceeds the
threshold for submission of cost or pricing
data at FAR 15.804-2(a)(1), when entered into,
the Contractor shall insert either—

(1) The substance of this clause, including
this paragraph (c), if paragraph (a) above re-
quires submission of cost or pricing data for
the subcontract; or

(2) The substance of the clause at FAR
52.215-25, Subcontractor Cost or Pricing
Data—Modifications.
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(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 56 FR 67415, Dec. 30, 1991; 59 FR 62500,
Dec. 5, 1994; 60 FR 48219, Sept. 18, 1995]

52.215-25 Subcontractor Cost or Pric-
ing Data—Modifications.

As prescribed in 15.804-8(d), insert the
following clause in solicitations and
contracts when the clause:

SUBCONTRACTOR COST OR PRICING DATA—
MODIFICATIONS (OCT 1995)

(a) The requirements of paragraphs (b) and
(c) of this clause shall (1) become operative
only for any modification to this contract
involving a pricing adjustment expected to
exceed the threshold for submission of cost
or pricing data at (FAR) 48 CFR 15.804-
2(a)(1); and (2) be limited to such modifica-
tions.

(b) Before awarding any subcontract ex-
pected to exceed the threshold for submis-
sion of cost or pricing data at FAR 15.804-
2(a)(1), on the date of agreement on price or
the date of award, whichever is later; or be-
fore pricing any subcontract modification in-
volving a pricing adjustment expected to ex-
ceed the threshold for submission of cost or
pricing data at FAR 15.804-2(a)(1), the Con-
tractor shall require the subcontractor to
submit cost or pricing data (actually or by
specific identification in writing), unless an
exception under FAR 15.804-1 applies.

(c) The Contractor shall require the sub-
contractor to certify in substantially the
form prescribed in subsection 15.804-4 of the
Federal Acquisition Regulation (FAR) that,
to the best of its knowledge and belief, the
data submitted under paragraph (b) above
were accurate, complete, and current as of
the date of agreement on the negotiated
price of the subcontract or subcontract
modification.

(d) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (d), in each subcontract that exceeds
the threshold for submission of cost or pric-
ing data at FAR 15.804-2(a)(1) on the date of
agreement on price or the date of award,
whichever is later.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 1747, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 56 FR 67415, Dec. 30, 1991; 59 FR 62500,
Dec. 5, 1994; 60 FR 48219, Sept. 18, 1995]

52.215-26 Integrity of Unit Prices.

As prescribed in 15.812-2, insert the
following clause:
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INTEGRITY OF UNIT PRICES (OCT 1995)

(a) Any proposal submitted for the negotia-
tion of prices for items of supplies shall dis-
tribute costs within contracts on a basis that
ensures that unit prices are in proportion to
the items’ base costs (e.g., manufacturing or
acquisition costs). Any method of distribut-
ing costs to line items that distorts unit
prices shall not be used. For example, dis-
tributing costs equally among line items is
not acceptable except when there is little or
no variation in base cost. Nothing in this
paragraph requires submission of cost or
pricing data not otherwise required by law or
regulation.

(b) The requirement in paragraph (a) of
this clause does not apply to any contract or
subcontract item of supply for which the
unit price is, or is based on, an established
catalog or market price for a commercial
item sold in substantial quantities to the
general public or to an item qualifying for a
commercial item exception to cost or pricing
data. A price is based on an established cata-
log or market price only if the item being
purchased is sufficiently similar to the cata-
log or market priced commercial item to en-
sure that any difference in prices can be
identified and justified without resort to
cost analysis.

(c) The Offeror/Contractor shall also iden-
tify those supplies which it will not manu-
facture, or to which it will not contribute
significant value, when requested by the
Contracting Officer. However, the informa-
tion shall not be required for commercial
items sold in substantial quantities to the
general public when the price is, or is based
on, established catalog or market prices.

(d) The Contractor shall insert the sub-
stance of this clause, less paragraph (c), in
all subcontracts.

(End of clause)

Alternate I (APR 1991). As prescribed
in 15.812-2(b), substitute the following
paragraph (c) for paragraph (c) of the
basic clause:

(c) The Offeror/Contractor shall also iden-
tify those supplies which it will not manu-
facture or to which it will not contribute sig-
nificant value. This information is not re-
quired for commercial items sold in substan-
tial quantities to the general public when
the price is, or is based on, established cata-
log or market prices.

[52 FR 21902, June 9, 1987, as amended at 56
FR 15155, Apr. 15, 1991; 60 FR 48219, Sep. 18,
1995]

52.215-27 Termination of Defined Ben-
efit Pension Plans.

As prescribed in 15.804-8(e), insert the
following clause:
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TERMINATION OF DEFINED BENEFIT PENSION
PLANS (MAR 1996)

The Contractor shall promptly notify the
Contracting Officer in writing when it deter-
mines that it will terminate a defined bene-
fit pension plan or otherwise recapture such
pension fund assets. If pension fund assets
revert to the Contractor or are construc-
tively received by it under a termination or
otherwise, the Contractor shall make a re-
fund or gift a credit to the Government for
its equitable share of the gross amount with-
drawn. The Government’s equitable share
shall reflect the Government’s participation
in pension costs through those contracts for
which cost or pricing data (see 15.804 of the
Federal Acquisition Regulation (FAR)) were
submitted or which are subject to FAR part
31. The Contractor shall include the sub-
stance of this clause in all subcontracts
under this contract which meets the applica-
bility requirements of FAR 15.804-8(e).

(End of clause)

[54 FR 34757, Aug. 21, 1989, as amended at 61
FR 2634, Jan. 26, 1996]

52.215-28—52.215-29 [Reserved]
Cost of

52.215-30 Facilities Capital
Money.

As prescribed in 15.904(a), insert the
following provision:

FACILITIES CAPITAL COST OF MONEY (SEP 1987)

(a) Facilities capital cost of money will be
an allowable cost under the contemplated
contract, if the criteria for allowability in
subparagraph 31.205-10(a)(2) of the Federal
Acquisition Regulation are met. One of the
allowability criteria requires the prospective
contractor to propose facilities capital cost
of money in its offer.

(b) If the prospective Contractor does not
propose this cost, the resulting contract will
include the clause Waiver of Facilities Cap-
ital Cost of Money.

(End of provision)
[52 FR 35669, Sept. 22, 1987]

52.215-31 Waiver of Facilities Capital
Cost of Money.

As prescribed in 15.904(b), insert the
following clause:

WAIVER OF FACILITIES CAPITAL COST OF
MONEY (SEP 1987)

The Contractor did not include facilities
capital cost of money as a proposed cost of
this contract. Therefore, it is an unallowable
cost under this contract.
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(End of clause)
[52 FR 35669, Sept. 22, 1987]

52.215-32 [Reserved]

52.215-33 Order of Precedence.

As prescribed in 15.406-3(b), insert the
following clause:

ORDER OF PRECEDENCE (JAN 1986)

Any inconsistency in this solicitation or
contract shall be resolved by giving prece-
dence in the following order: (a) the Sched-
ule (excluding the specifications); (b) rep-
resentations and other instructions; (c) con-
tract clauses; (d) other documents, exhibits,
and attachments; and (e) the specifications.

(End of clause)
[51 FR 2666, Jan. 17, 1986]

52.215-34 Evaluation of Offers for Mul-
tiple Awards.

As prescribed in 15.407(h), insert the
following provision:

EVALUATION OF OFFERS FOR MULTIPLE
AWARDS (MAR 1990)

In addition to other factors, offers will be
evaluated on the basis of advantages and dis-
advantages to the Government that might
result from making more than one award
(multiple awards). It is assumed, for the pur-
pose of evaluating proposals, that $500 would
be the administrative cost to the Govern-
ment for issuing and administering each con-
tract awarded under this solicitation and in-
dividual awards shall be for the items or
combinations of items that result in the low-
est aggregate cost to the Government, in-
cluding the assumed administrative costs.

(End of provision)

[51 FR 19717, May 30, 1986, as amended at 55
FR 3887, Feb. 5, 1990]

52.215-35 Annual Representations and
Certifications—Negotiation.

As prescribed in 15.407(i), insert the
following provision:

ANNUAL REPRESENTATIONS AND
CERTIFICATIONS—NEGOTIATION (DEC 1989)

The offeror certifies that annual represen-
tations and certifications (check the appro-
priate block):

O (a) Dated (insert date of
signature on submission) which are incor-
porated herein by reference, have been sub-
mitted to the contracting office issuing this
solicitation and that the submittal is cur-
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rent, accurate, and complete as of the date of
this bid, except as follows (insert changes
that affect only this solicitation; if none, so
state):

O (b) Are enclosed.

(End of provision)

[54 FR 48994, Nov. 28, 1989]

52.215-36 Late Submissions, Modifica-
tions and Withdrawals of Proposals

(Overseas).
As prescribed in 15.407(c)(9), insert
the following provision:
LATE SUBMISSIONS, MODIFICATIONS, AND

WITHDRAWALS OF PROPOSALS (OVERSEAS)
(AUG 1996)

(a) Any proposal received at the office des-
ignated in the solicitation after the exact
time specified for receipt will not be consid-
ered unless it is received before award is
made and it—

(1) Was sent by mail or, if authorized by
the solicitation, was sent by telegram or via
facsimile, and it is determined by the Gov-
ernment the late receipt was due solely to
mishandling by the Government after receipt
at the Government installation;

(2) Was transmitted through an electronic
commerce method authorized by the solici-
tation and was received by the Government
not later than 5:00 p.m. one working day
prior to the date specified for receipt of pro-
posals; or

(3) Is the only proposal received.

(b) Any modification of a proposal or
quotation, except a modification resulting
from the Contracting Officer’s request for
best and final offer, is subject to the same
conditions as in subparagraph (a)(1) of this
provision.

(c) A modification resulting from the Con-
tracting Officer’s request for best and final
offer received after the time and date speci-
fied in the request will not be considered un-
less received before award and the late re-
ceipt was due solely to mishandling by the
Government after receipt at the installation.

(d) The only acceptable evidence to estab-
lish the time of receipt at the Government
installation is the time/date stamp of the in-
stallation on the proposal wrapper or other
documentary evidence of receipt maintained
by the installation.

(e) Notwithstanding paragraph (a) of this
provision, a late modification of an other-
wise successful proposal that makes its
terms more favorable to the Government
will be considered at any time it is received
and may be accepted.
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(f) Proposals may be withdrawn by written
notice or telegram (including mailgram) re-
ceived at any time before award. If the solic-
itation authorizes facsimile proposals, pro-
posals may be withdrawn via facsimile at
any time before award, subject to the condi-
tions specified in the provision entitled Fac-
simile Proposals. Proposals may be withdrawn
in person by an offeror or an authorized rep-
resentative, if the representative’s identity
is made known and the representative signs
a receipt for the proposal before award.

(g) If an emergency or unanticipated event
interrupts normal Government processes so
that proposals cannot be received at the of-
fice designated for receipt of proposals by
the exact time specified in the solicitation,
and urgent Government requirements pre-
clude amendment of the solicitation or other
notice of an extension of the closing date,
the time specified for receipt of proposals
will be deemed to be extended to the same
time of day specified in the solicitation on
the first work day on which normal Govern-
ment processes resume. If no time is speci-
fied in the solicitation, the time for receipt
is 4:30 p.m., local time, for the designated
Government office.

(End of provision)

[54 FR 48994, Nov. 28, 1989, as amended at 60
FR 34740, July 3, 1995; 61 FR 31620, June 20,
1996]

52.215-37 [Reserved]

52.215-38 Preparation of Offers—Con-
struction.

As prescribed in 15.407(k), insert the
following provision:

PREPARATION OF OFFERS—CONSTRUCTION (JAN
1991)

(a) Offers must be (1) submitted on the
forms furnished by the Government or on
copies of those forms, and (2) manually
signed. The person signing an offer must ini-
tial each erasure or change appearing on any
offer form.

(b) The offer form may require Offerors to
submit offer prices for one or more items on
various bases, including—

(1) Lump sum offer;

(2) Alternate prices;

(3) Units of construction; or

(4) Any combination of subparagraphs
(b)(1) through (b)(3) of this provision.

(c) If the solicitation requires an offer on
all items, failure to do so will disqualify the
offer. If an offer on all items is not required,
Offerors should insert the words ‘“no offer”
in the space provided for any item on which
no price is submitted.
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(d) Alternate offers will not be considered
unless this solicitation authorizes their sub-
mission.

(End of provision)

[55 FR 52798, Dec. 21, 1990]

52.215-39 Reversion or Adjustment of
Plans for Postretirement Benefits
Other Than Pensions (PRB).

As prescribed in 15.804-8(f), insert the
following clause:

REVERSION OR ADJUSTMENT OF PLANS FOR
POSTRETIREMENT BENEFITS OTHER THAN
PENSIONS (PRB) (MAR 1996)

The Contractor shall promptly notify the
Contracting Officer in writing when it deter-
mines that it will terminate or reduce a PRB
plan. If PRB fund assets revert, or inure, to
the Contractor or are constructively re-
ceived by it under a plan termination, reduc-
tion, or otherwise, the Contractor shall
make a refund or give a credit to the Govern-
ment for its equitable share of any amount
of previously funded PRB costs which revert
or inure to the Contractor. Such equitable
share shall reflect the Government’s pre-
vious participation in PRB costs through
those contracts for which cost or pricing
data (see 15.804 of the Federal Acquisition
Regulation (FAR)) were submitted or which
are subject to FAR part 31. The Contractor
shall include the substance of this clause in
all subcontracts under this contract which
meet the applicability requirements of FAR
15.804-8(f).

(End of clause)

[56 FR 29138, June 25, 1991, as amended at 56
FR 67137, Dec. 27, 1991; 59 FR 67046, Dec. 28,
1994; 61 FR 2634, Jan. 26, 1996]

52.215-40 Notification of Ownership
Changes.

As prescribed in 15.804-8(g), insert the
following clause:

NOTIFICATION OF OWNERSHIP CHANGES (FEB
1995)

(a) The Contractor shall make the follow-
ing notifications in writing:

(1) When the Contractor becomes aware
that a change in its ownership has occurred,
or is certain to occur, which could result in
changes in the valuation of its capitalized
assets in the accounting records, the Con-
tractor shall notify the Administrative Con-
tracting Officer (ACO) within 30 days.

(2) The Contractor shall also notify the
ACO within 30 days whenever changes to
asset valuations or any other cost changes
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have occurred or are certain to occur as a re-
sult of a change in ownership.

(b) The Contractor shall:

(1) Maintain current, accurate, and com-
plete inventory records of assets and their
costs;

(2) Provide the ACO or designated rep-
resentative ready access to the records upon
request;

(3) Ensure that all individual and grouped
assets, their capitalized values, accumulated
depreciation or amortization, and remaining
useful lives are identified accurately before
and after each of the Contractor’s ownership
changes; and

(4) Retain and continue to maintain depre-
ciation and amortization schedules based on
the asset records maintained before each
Contractor ownership change.

(c) The Contractor shall include the sub-
stance of this clause in all subcontracts
under this contract which meet the applica-
bility requirement of FAR 15.804-8(Q).

(End of clause)

[59 FR 67035, Dec. 28, 1994]

52.215-41 Requirements for Cost or
Pricing Data or Information Other
Than Cost or Pricing Data.

As prescribed in 15.804-8(h), insert the
following provision:

REQUIREMENTS FOR COST OR PRICING DATA OR
INFORMATION OTHER THAN COST OR PRICING
DATA (OCT 1995)

(a) Exceptions from cost or pricing data. (1) In
lieu of submitting cost or pricing data,
offerors may submit a written request for ex-
ception by submitting the information de-
scribed in the following subparagraphs. The
Contracting Officer may require additional
supporting information, but only to the ex-
tent necessary to determine whether an ex-
ception should be granted, and whether the
price is fair and reasonable.

(i) Information relative to an exception
granted for prior or repetitive acquisitions.

(ii) Catalog price information as follows:

(A) Attach a copy of or identify the catalog
and its date, or the appropriate pages for the
offered items, or a statement that the cata-
log is on file in the buying office to which
this proposal is being made.

(B) Provide a copy or describe current dis-
count policies and price lists (published or
unpublished), e.g., wholesale, original equip-
ment manufacturer, and reseller.

(C) Additionally, for each catalog item
that exceeds * (extended value not
unit price), provide evidence of substantial

*Insert dollar amount for sampling (see
15.804-1(c)(1))
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sales to the general public. This may include
sales order, contract, shipment, invoice, ac-
tual recorded sales or other records that are
verifiable. In addition, if the basis of the
price proposal is sales of essentially the
same commercial item by affiliates, other
manufacturers or vendors, those sales may
be included. The offeror shall explain the
basis of each offered price and its relation-
ship to the established catalog price. When
substantial general public sales have also
been made at prices other than catalog or
price list prices, the offeror shall indicate
how the proposed price relates to the price of
such recent sales in quantities similar to the
proposed quantities.

(iif) Market price information. Include the
source and date or period of the market
quotation or other basis for market price,
the base amount, and applicable discounts.
The nature of the market should be de-
scribed. The supply or service being pur-
chased should be the same as or similar to
the market price supply or service. Data sup-
porting substantial sales to the general pub-
lic is also required.

(iv) ldentification of the law or regulation
establishing the price offered. If the price is
controlled under law by periodic rulings, re-
views, or similar actions of a governmental
body, attach a copy of the controlling docu-
ment, unless it was previously submitted to
the contracting office.

(v) For a commercial item exception, infor-
mation on prices at which the same item or
similar items have been sold in the commer-
cial market.

(2) The offeror grants the Contracting Offi-
cer or an authorized representative the right
to examine, at any time before award, books,
records, documents, or other directly perti-
nent records to verify any request for an ex-
ception under this provision, and the reason-
ableness of price. Access does not extend to
cost or profit information or other data rel-
evant solely to the offeror’s determination of
the prices to be offered in the catalog or
marketplace.

(b) Requirements for cost or pricing data. If
the offeror is not granted an exception from
the requirement to submit cost or pricing
data, the following applies:

(1) The offeror shall submit cost or pricing
data on Standard Form (SF) 1411, Contract
Pricing Proposal Cover Sheet (Cost or Pric-
ing Data Required), with supporting attach-
ments prepared in accordance with Table 15—
2 of FAR 15.804-6(b)(2).

(2) As soon as practicable after agreement
on price, but before contract award (except
for unpriced actions such as letter con-
tracts), the offeror shall submit a Certificate
of Current Cost or Pricing Data, as pre-
scribed by FAR 15.804-4.
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(c) By submitting information to qualify
for an exception, an offeror is not represent-
ing that this is the only exception that may
apply.

(End of provision)

Alternate 1 (OCT 1995). As prescribed
in 15.804-8(h), substitute the following
paragraph (b)(1) for paragraph (b)(1) of
the basic provision:

(b)(1) The offeror shall submit cost or pric-
ing data on Standard Form (SF) 1411, Con-
tract Pricing Proposal Cover Sheet (Cost or
Pricing Data Required), with supporting at-
tachments prepared in the following format:

Alternate Il (OCT 1995). As prescribed
in 15.804-8(h), add the following para-
graph (d) to the basic provision:

(c) When the proposal is submitted, also
submit one copy each, including the SF 1411
and supporting attachments, to: (1) the Ad-
ministrative Contracting Officer, and (2) the
Contract Auditor.

Alternate 111 (OCT 1995). As prescribed
in 15.804-8(h), add the following para-
graph (d) to the basic provision (if Al-
ternate Il is also used, redesignate as
paragraph (e)):

(d) Submit the cost portion of the proposal
via the following electronic media: (Insert
media format, e.g., electronic spreadsheet for-
mat, electronic mail, etc.).

Alternate IV (OCT 1995). As prescribed
in 15.804-8(h), replace the text of the
basic provision with the following:

(a) Submission of cost or pricing data is
not required.

(b) Provide information described below:
(Insert description of the information and the
format that are required, including access to
records necessary to permit an adequate evalua-
tion of the proposed price in accordance with
15.804-6(a)(5). Standard Form 1448, Proposal
Cover Sheet (Cost or Pricing Data Not Re-
quired), may be used for information other than
cost or pricing data).

[60 FR 48219, Sept. 18, 1995]

52.215-42 Requirements for Cost or
Pricing Data or Information Other
Than Cost or Pricing Data—Modi-
fications.

As prescribed in 15.804-8(i), insert the
following clause:
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REQUIREMENTS FOR COST OR PRICING DATA OR
INFORMATION OTHER THAN COST OR PRICING
DATA—MODIFICATIONS (OCT 1995)

(a) Exceptions from cost or pricing data. (1) In
lieu of submitting cost or pricing data for
modifications under this contract, for price
adjustments expected to exceed the thresh-
old set forth at FAR 15.804-2(a)(1) on the date
of the agreement on price or the date of the
award, whichever is later, the Contractor
may submit a written request for exception
by submitting the information described in
the following subparagraphs. The Contract-
ing Officer may require additional support-
ing information, but only to the extent nec-
essary to determine whether an exception
should be granted, and whether the price is
fair and reasonable—

(i) Information relative to an exception
granted for prior or repetitive acquisitions.

(ii) Catalog price information as follows:

(A) Attach a copy of or identify the catalog
and its date, or the appropriate pages for the
offered items, or a statement that the cata-
log is on file in the buying office to which
this proposal is being made.

(B) Provide a copy or describe current dis-
count policies and price lists (published or
unpublished), e.g., wholesale, original equip-
ment manufacturer, and reseller.

(C) Additionally, for each catalog item
that exceeds * (extended value not unit
price), provide evidence of substantial sales
to the general public. This may include sales
order, contract, shipment, invoice, actual re-
corded sales or other records that are verifi-
able. In addition, if the basis of the price pro-
posal is sales of essentially the same com-
mercial item by affiliates, other manufactur-
ers or vendors, those sales may be included.
The offeror shall explain the basis of each of-
fered price and its relationship to the estab-
lished catalog price. When substantial gen-
eral public sales have also been made at
prices other than catalog or price list prices,
the offeror shall indicate how the proposed
price relates to the price of such recent sales
in quantities similar to the proposed quan-
tities.

(iii) Market price information. Include the
source and date or period of the market
quotation or other basis for market price,
the base amount, and applicable discounts.
The nature of the market should be de-
scribed. The supply or service being pur-
chased should be the same as or similar to
the market price supply or service. Data sup-
porting substantial sales to the general pub-
lic is also required.

(iv) Identification of the law or regulation
establishing the price offered. If the price is

*Insert dollar amount for sampling (see

15.804-1(c)(1)).



Federal Acquisition Regulation

controlled under law by periodic rulings, re-
views, or similar actions of a governmental
body, attach a copy of the controlling docu-
ment, unless it was previously submitted to
the contracting office.

(v) Information on modifications of con-
tracts or subcontracts for commercial items.

(A) If (1) The original contract or sub-
contract was granted an exception from cost
or pricing data requirements because the
price agreed upon was based on adequate
price competition, catalog or market prices
of commercial items, or prices set by law or
regulation; and (2) the modification (to the
contract or subcontract) is not exempted
based on one of these exceptions, then the
Contractor may provide information to es-
tablish that the modification would not
change the contract or subcontract from a
contract or subcontract for the acquisition
of a commercial item to a contract or sub-
contract for the acquisition of an item other
than a commercial item.

(B) For a commercial item exception, the
Contractor may provide information on
prices at which the same item or similar
items have been sold in the commercial mar-
ket.

(2) The Contractor grants the Contracting
Officer or an authorized representative the
right to examine, at any time before award,
books, records, documents, or other directly
pertinent records to verify any request for
an exception under this clause, and the rea-
sonableness of price. Access does not extend
to cost or profit information or other data
relevant solely to the Contractor’s deter-
mination of the prices to be offered in the
catalog or marketplace.

(3) By submitting information to qualify
for an exception, an offeror is not represent-
ing that this is the only exception that may
apply.

(b) Requirements for cost or pricing data. If
the Contractor is not granted an exception
from the requirement to submit cost or pric-
ing data, the following applies:

(1) The Contractor shall submit cost or
pricing data on Standard Form (SF) 1411,
Contract Pricing Proposal Cover Sheet (Cost
or Pricing Data Required), with supporting
attachments prepared in accordance with
Table 15-2 of FAR 15.804-6(b)(2).

(2) As soon as practicable after agreement
on price, but before award (except for un-
priced actions), the Contractor shall submit
a Certificate of Current Cost or Pricing
Data, as prescribed by FAR 15.804-4.

(End of clause)

Alternate 1 (OCT 1995). As prescribed
in 15.804-8(i), substitute the following
paragraph (b)(1) for paragraph (b)(1) of
the basic clause.
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(b)(1) The Contractor shall submit cost or
pricing data on Standard Form (SF) 1411,
Contract Pricing Proposal Cover Sheet (Cost
or Pricing Data Required), with supporting
attachments prepared in the following for-
mat:

Alternate Il (OCT 1995). As prescribed
in 15.804-8(i), add the following para-
graph (c) to the basic clause:

(¢) When the proposal is submitted, also
submit one copy each, including the SF 1411
and supporting attachments, to: (1) The Ad-
ministrative Contracting Officer, and (2) the
Contract Auditor.

Alternate 111 (OCT 1995). As prescribed
in 15.804-8(i), add the following para-
graph (c) to the basic clause (if Alter-
nate Il is also used, redesignate as
paragraph (d)):

(c) Submit the cost portion of the proposal
via the following electronic media: (Insert
media format).

Alternate IV (OCT 1995). As prescribed
in 15.804-8(i), replace the text of the
basic clause with the following:

(a) Submission of cost or pricing data is
not required.

(b) Provide information described below:
(Insert description of the information and the
format that are required, including access to
records necessary to permit an adequate evalua-
tion of the proposed price in accordance with
15.804-6(a)(5). Standard Form 1448, Proposal
Cover Sheet (Cost or Pricing Data Not Re-
quired), may be used for information other than
cost or pricing data.)

[60 FR 48220, Sept. 18, 1995]

52.215-43 Audit—Commercial Items.

As prescribed at 15.106-2, insert the
following clause:

AUDIT—COMMERCIAL ITEMS (OCT 1995)

(a) As used in this clause, records include
books, documents, accounting procedures
and practices, and other data, regardless of
type and regardless of whether such items
are in written form, in the form of computer
data, or any other form.

(b) This paragraph applies to solicitations
and contracts or subcontracts for commer-
cial items that may be or have been granted
an exception from submittal of cost or pric-
ing data only under FAR 15.804-1(a)(2). In
order to determine the accuracy of the infor-
mation on prices at which the same or simi-
lar items have been sold in the commercial
market, the Contracting Officer and author-
ized representatives have a right to examine
such information provided by the offeror,
Contractor, or subcontractor, and all records
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that directly relate to such information. Ac-
cess does not extend to cost or profit infor-
mation or other data relevant solely to the
offeror’s determination of the prices to be of-
fered in the marketplace. This right shall ex-
pire two years after the date of award of the
contract, or two years after the date of any
modification to the contract, with respect to
which this information is provided.

(c) If the prime Contractor and each high-
er-tier subcontractor were required to sub-
mit cost or pricing data, the Contractor and
each subcontractor shall insert the sub-
stance of this clause, including this para-
graph (c), in each subcontract for which sub-
mission of cost or pricing data was required
or for which an exception was granted under
FAR 15.804-1(a)(2).

(End of clause)

[60 FR 48221, Sept. 18, 1995]

52.216-1 Type of Contract.

As prescribed in 16.105, complete and
insert the following provision:

TYPE OF CONTRACT (APR 1984)

The Government contemplates award of a
[Contracting Offi-
cer insert specific type of contract] contract re-
sulting from this solicitation.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34761, July 3, 1995]

52.216-2 Economic Price Adjustment—
Standard Supplies.

As prescribed in 16.203-4(a), when
contracting by negotiation, insert the
following clause in solicitations and
contracts when the conditions specified
in 16.203-4(a)(1)(i) through (iii) apply
(but see 16.203-4(a)(2)). The clause may
be modified by increasing the 10-per-
cent limit on aggregate increases spec-
ified in subparagraph (c)(1), upon ap-
proval by the chief of the contracting
office.

EcoNnoMIC PRICE ADJUSTMENT—STANDARD
SUPPLIES (OCT 1995)

(a) The Contractor warrants that the unit
price  stated in the Schedule for
——— [offeror insert Schedule
line item number] is not in excess of the Con-
tractor’s applicable established price in ef-
fect on the contract date for like quantites
of the same item. The term unit price ex-
cludes any part of the price directly result-
ing from requirements for preservation,
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packaging, or packing beyond standard com-
mercial practice. The term established price
means a price that (1) is an established cata-
log or market price for a commercial item
sold in substantial quantities to the general
public, (2) meets the criteria of subsection
15.804-1 of the Federal Acquisition Regula-
tion (FAR), and (3) is the net price after ap-
plying any standard trade discounts offered
by the Contractor.

(b) The Contractor shall promptly notify
the Contracting Officer of the amount and
effective date of each decrease in any appli-
cable established price. Each corresponding
contract unit price shall be decreased by the
same percentage that the established price is
decreased. The decrease shall apply to those
items delivered on and after the effective
date of the decrease in the Contractor’s es-
tablished price, and this contract shall be
modified accordingly. The Contractor shall
certify (1) on each invoice that each unit
price stated in it reflects all decreases re-
quired by this clause or (2) on the final in-
voice that all required price decreases have
been applied as required by this clause.

(c) If the Contractor’s applicable estab-
lished price is increased after the contract
date, the corresponding contract unit price
shall be increased, upon the Contractor’s
written request to the Contracting Officer,
by the same percentage that the established
price is increased, and the contract shall be
modified accordingly, subject to the follow-
ing limitations:

(1) The aggregate of the increases in any
contract unit price under this clause shall
not exceed 10 percent of the original contract
unit price.

(2) The increased contract unit price shall
be effective (i) on the effective date of the in-
crease in the applicable established price if
the Contracting Officer receives the Contrac-
tor’s written request within 10 days there-
after or (i) if the written request is received
later, on the date the Contracting Officer re-
ceives the request.

(3) The increased contract unit price shall
not apply to quantities scheduled under the
contract for delivery before the effective
date of the increased contract unit price, un-
less failure to deliver before that date results
from causes beyond the control and without
the fault or negligence of the Contractor,
within the meaning of the Default clause.

(4) No modification increasing a contract
unit price shall be executed under this para-
graph (c) until the Contracting Officer veri-
fies the increase in the applicable estab-
lished price.

(5) Within 30 days after receipt of the Con-
tractor’s written request, the Contracting
Officer may cancel, without liability to ei-
ther party, any undelivered portion of the
contract items affected by the requested in-
crease.
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(d) During the time allowed for the can-
cellation provided for in subparagraph (c)(5)
above, and thereafter if there is no cancella-
tion, the Contractor shall continue deliveries
according to the contract delivery schedule,
and the Government shall pay for such deliv-
eries at the contract unit price, increased to
the extent provided by paragraph (c) above.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48221, Sept. 18, 1995]

52.216-3 Economic Price Adjustment—
Semistandard Supplies.

As prescribed in 16.203-4(b), when
contracting by negotiation, insert the
following clause in solicitations and
contracts when the conditions specified
in 16.203-4(b)(1)(i) through (iii) apply
(but see 16.203-4(b)(2)). The clause may
be modified by increasing the 10-per-
cent limit on aggregate increases spec-
ified in subparagraph (c)(1), upon ap-
proval by the chief of the contracting
office.

ECONOMIC PRICE ADJUSTMENT—
SEMISTANDARD SUPPLIES (OCT. 1995)

(a) The Contractor warrants that the sup-
plies identified as line items ——
[offeror insert Schedule line item number] in the
Schedule are, except for modifications re-
quired by the contract specifications, sup-
plies for which it has an established price.
The term established price means a price that
(1) is an established catalog or market price
for a commercial item sold in substantial
quantities to the general public, (2) meets
the criteria of subsection 15.804-1 of the Fed-
eral Acquisition Regulation (FAR), and (3) is
the net price after applying any standard
trade discounts offered by the Contractor.
The Contractor further warrants that, as of
the date of this contract, any difference be-
tween the unit prices stated in the contract
for these line items and the Contractor’s es-
tablished prices for like quantities of the
nearest commercial equivalents are due to
compliance with contract specifications and
with any contract requirements for preserva-
tion, packaging, and packing beyond stand-
ard commercial practice.

(b) The Contractor shall promptly notify
the Contracting Officer of the amount and
effective date of each decrease in any appli-
cable established price. Each corresponding
contract unit price (exclusive of any part of
the unit price that reflects modifications re-
sulting from compliance with specifications
or with requirements for preservation, pack-
aging, and packing beyond standard commer-
cial practice) shall be decreased by the same
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percentage that the established price is de-
creased. The decrease shall apply to those
items delivered on and after the effective
date of the decrease in the Contractor’s es-
tablished price, and this contract shall be
modified accordingly. The Contractor shall
certify (1) on each invoice that each unit
price stated in it reflects all decreases re-
quired by this clause or (2) in the final in-
voice that all required price decreases have
been applied as required by this clause.

(c) If the Contractor’s applicable estab-
lished price is increased after the contract
date, the corresponding contract unit price
(exclusive of any part of the unit price re-
sulting from compliance with specifications
or with requirements for preservation, pack-
aging, and packing beyond standard commer-
cial practice) shall be increased, upon the
Contractor’s written request to the Con-
tracting Officer, by the same percentage that
the established price is increased, and the
contract shall be modified accordingly, sub-
ject to the following limitations:

(1) The aggregate of the increases in any
contract unit price under this clause shall
not exceed 10 percent of the original contract
unit price.

(2) The increased contract unit price shall
be effective (i) on the effective date of the in-
crease in the applicable established price if
the Contracting Officer receives the Contrac-
tor’s written request within 10 days there-
after or (ii) if the written request is received
later, on the date the Contracting Officer re-
ceives the request.

(3) The increased contract unit price shall
not apply to quantities scheduled under the
contract for delivery before the effective
date of the increased contract unit price, un-
less failure to deliver before that date results
from causes beyond the control and without
the fault or negligence of the Contractor,
within the meaning of the Default clause.

(4) No modification increasing a contract
unit price shall be executed under this para-
graph (c) until the Contracting Officer veri-
fies the increase in the applicable estab-
lished price.

(5) Within 30 days after receipt of the Con-
tractor’s written request, the Contracting
Officer may cancel, without liability to ei-
ther party, any undelivered portion of the
contract items affected by the requested in-
crease.

(d) During the time allowed for the can-
cellation provided for in subparagraph (c)(5)
above, and thereafter if there is no cancella-
tion, the Contractor shall continue deliveries
according to the contract delivery schedule,
and the Government shall pay for such deliv-
eries at the contract unit price, increased to
the extent provided by paragraph (c) above.
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(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48221, Sept. 18, 1995]

52.216-4 Economic Price Adjustment—
Labor and Material.

As prescribed in 16.203-4(c), when con-
tracting by negotiation, insert a clause
that is substantially the same as the
following clause in solicitations and
contracts when the conditions specified
in 16.203-4(c)(1)(i) through (iv) apply
(but see 16.203-4(c)(2)). The clause may
be modified by increasing the 10-per-
cent limit on aggregate increases spec-
ified in subparagraph (c)(4), upon ap-
proval by the chief of the contracting
office.

ECONOMIC PRICE ADJUSTMENT—LABOR AND
MATERIAL (APR 1984)

(a) The Contractor shall notify the Con-
tracting Officer if, at any time during con-
tract performance, the rates of pay for labor
(including fringe benefits) or the unit prices
for material shown in the Schedule either in-
crease or decrease. The Contractor shall fur-
nish this notice within 60 days after the in-
crease or decrease, or within any additional
period that the Contracting Officer may ap-
prove in writing, but not later than the date
of final payment under this contract. The
notice shall include the Contractor’s pro-
posal for an adjustment in the contract unit
prices to be negotiated under paragraph (b)
below, and shall include, in the form re-
quired by the Contracting Officer, supporting
data explaining the cause, effective date, and
amount of the increase or decrease and the
amount of the Contractor’s adjustment pro-
posal.

(b) Promptly after the Contracting Officer
receives the notice and data under paragraph
(a) above, the Contracting Officer and the
Contractor shall negotiate a price adjust-
ment in the contract unit prices and its ef-
fective date. However, the Contracting Offi-
cer may postpone the negotiations until an
accumulation of increases and decreases in
the labor rates (including fringe benefits)
and unit prices of material shown in the
Schedule results in an adjustment allowable
under subparagraph (c)(3) below. The Con-
tracting Officer shall modify this contract
(1) to include the price adjustment and its ef-
fective date and (2) to revise the labor rates
(including fringe benefits) or unit prices of
material as shown in the Schedule to reflect
the increases or decreases resulting from the
adjustment. The Contractor shall continue
performance pending agreement on, or deter-
mination of, any adjustment and its effec-
tive date.
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(c) Any price adjustment under this clause
is subject to the following limitations:

(1) Any adjustment shall be limited to the
effect on unit prices of the increases or de-
creases in the rates of pay for labor (includ-
ing fringe benefits) or unit prices for mate-
rial shown in the Schedule. There shall be no
adjustment for (i) supplies or services for
which the production cost is not affected by
such changes, (ii) changes in rates or unit
prices other than those shown in the Sched-
ule, or (iii) changes in the quantities of labor
or material used from those shown in the
Schedule for each item.

(2) No upward adjustment shall apply to
supplies or services that are required to be
delivered or performed before the effective
date of the adjustment, unless the Contrac-
tor’s failure to deliver or perform according
to the delivery schedule results from causes
beyond the Contractor’s control and without
its fault or negligence, within the meaning
of the Default clause.

(38) There shall be no adjustment for any
change in rates of pay for labor (including
fringe benefits) or unit prices for material
which would not result in a net change of at
least 3 percent of the then-current total con-
tract price. This limitation shall not apply,
however, if, after final delivery of all con-
tract line items, either party requests an ad-
justment under paragraph (b) above.

(4) The aggregate of the increases in any
contract unit price made under this clause
shall not exceed 10 percent of the original
unit price. There is no percentage limitation
on the amount of decreases that may be
made under this clause.

(d) The Contractor shall include with the
final invoice a certification that the Con-
tractor either (1) has not experienced a de-
crease in rates of pay for labor (including
fringe benefits) or unit prices for material
shown in the Schedule or (2) has given notice
of all such decreases in compliance with
paragraph (a) above.

(e) The Contracting Officer may examine
the Contractor’s books, records, and other
supporting data relevant to the cost of labor
(including fringe benefits) and material dur-
ing all reasonable times until the end of 3
years after the date of final payment under
this contract or the time periods specified in
subpart 4.7 of the Federal Acquisition Regu-
lation (FAR), whichever is earlier.

(End of clause)

52.216-5 Price Redetermination—Pro-
spective.

As prescribed in 16.205-4, when con-
tracting by negotiation, insert the fol-
lowing clause in solicitations and con-
tracts when a fixed-price contract is
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contemplated and the conditions speci-
fied in 16.205-2 and 16.205-3(a) through

(d) apply:

PRICE REDETERMINATION—PROSPECTIVE (OCT
1995)

(a) General. The unit prices and the total
price stated in this contract shall be periodi-
cally redetermined in accordance with this
clause, except that (1) the prices for supplies
delivered and services performed before the
first effective date of price redetermination
(see paragraph (c) below) shall remain fixed
and (2) in no event shall the total amount
paid under this contract exceed any ceiling
price included in the contract.

(b) Definition. Costs, as used in this clause,
means allowable costs in accordance with
part 31 of the Federal Acquisition Regulation
(FAR) in effect on the date of this contract.

(c) Price redetermination periods. For the
purpose of price redetermination, perform-
ance of this contract is divided into succes-
sive periods. The first period shall extend
from the date of the contract to s
[see Note (1)] and the second and each suc-
ceeding period shall extend for [in-
sert appropriate number] months from the end
of the last preceding period, except that the
parties may agree to vary the length of the
final period. The first day of the second and
each succeeding period shall be the effective
date of price redetermination for that period.

(d) Data submission. (1) Not more than

nor less than [see Note (2)]
days before the end of each redetermination
period, except the last, the Contractor shall
submit—

(i) Proposed prices for supplies that may be
delivered or services that may be performed
in the next succeeding period, and—

(A) An estimate and breakdown of the
costs of these supplies or services on Stand-
ard Form 1411, Contract Pricing Proposal
Cover Sheet (Cost or Pricing Data Required),
or in any other form on which the parties
may agree;

(B) Sufficient data to support the accuracy
and reliability of this estimate; and

(C) An explanation of the differences be-
tween this estimate and the original (or last
preceding) estimate for the same supplies or
services; and

(ii) A statement of all costs incurred in
performing this contract through the end of
the month [see Note (3)] before the
submission of proposed prices, on Standard
Form 1411, Contract Pricing Proposal Cover
Sheet (or in any other form on which the
parties may agree), with sufficient support-
ing data to disclose unit costs and cost
trends for—

(A) Supplies delivered and services per-
formed; and
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(B) Inventories of work in process and un-
delivered contract supplies on hand (esti-
mated to the extent necessary).

(2) The Contractor shall also submit, to the
extent that it becomes available before nego-
tiations on redetermined prices are con-
cluded—

(i) Supplemental statements of costs in-
curred after the date stated in subdivision
(d)(1)(ii) above for—

(A) Supplies delivered and services per-
formed; and

(B) Inventories of work in process and un-
delivered contract supplies on hand (esti-
mated to the extent necessary); and

(ii) Any other relevant data that the Con-
tracting Officer may reasonably require.

(3) If the Contractor fails to submit the
data required by subparagraphs (1) and (2)
above, within the time specified, the Con-
tracting Officer may suspend payments
under this contract until the data are fur-
nished. If it is later determined that the
Government has overpaid the Contractor,
the Contractor shall repay the excess to the
Government immediately. Unless repaid
within 30 days after the end of the data sub-
mittal period, the amount of the excess shall
bear interest, computed from the date the
data were due to the date of repayment, at
the rate established in accordance with the
Interest clause.

(e) Price redetermination. Upon the Con-
tracting Officer’s receipt of the data required
by paragraph (d) above, the Contracting Offi-
cer and the Contractor shall promptly nego-
tiate to redetermine fair and reasonable
prices for supplies that may be delivered or
services that may be performed in the period
following the effective date of price redeter-
mination.

(f) Contract modifications. Each negotiated
redetermination of prices shall be evidenced
by a modification to this contract, signed by
the Contractor and the Contracting Officer,
stating the redetermined prices that apply
during the redetermination period.

(9) Adjusting billing prices. Pending execu-
tion of the contract modification (see para-
graph (f) above), the Contractor shall submit
invoices or vouchers in accordance with the
billing prices stated in this contract. If at
any time it appears that the then-current
billing prices will be substantially greater
than the estimated final prices, or if the
Contractor submits data showing that the
redetermined price will be substantially
greater than the current billing prices, the
parties shall negotiate an appropriate de-
crease or increase in billing prices. Any bill-
ing price adjustment shall be reflected in a
contract modification and shall not affect
the redetermination of prices under this
clause. After the contract modification for
price redetermination is executed, the total
amount paid or to be paid on all invoices or
vouchers shall be adjusted to reflect the
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agreed-upon prices, and any requested addi-
tional payments, refunds, or credits shall be
made promptly.

(h) Quarterly limitation on payments state-
ment. This paragraph (h) applies only during
periods for which firm prices have not been
established.

(1) Within 45 days after the end of the quar-
ter of the Contractor’s fiscal year in which a
delivery is first made (or services are first
performed) and accepted by the Government
under this contract, and for each quarter
thereafter, the Contractor shall submit to
the contract administration office (with a
copy to the contracting office and the cog-
nizant contract auditor) a statement, cumu-
lative from the beginning of the contract,
showing—

(i) The total contract price of all supplies
delivered (or services performed) and accept-
ed by the Government and for which final
prices have been established;

(ii) The total costs (estimated to the ex-
tent necessary) reasonably incurred for, and
properly allocable solely to, the supplies de-
livered (or services performed) and accepted
by the Government and for which final prices
have not been established;

(iii) The portion of the total interim profit
(used in establishing the initial contract
price or agreed to for the purpose of this
paragraph (h)) that is in direct proportion to
the supplies delivered (or services performed)
and accepted by the Government and for
which final prices have not been established;
and

(iv) The total amount of all invoices or
vouchers for supplies delivered (or services
performed) and accepted by the Government
(including amounts applied or to be applied
to liguidate progress payments).

(2) The statement required by subpara-
graph (1) above need not be submitted for
any quarter for which either no costs are to
be reported under subdivision (1) (ii) above,
or revised billing prices have been estab-
lished in accordance with paragraph (g)
above, and do not exceed the existing con-
tract price, the Contractor’s price-redeter-
mination proposal, or a price based on the
most recent quarterly statement, whichever
is least.

(3) Notwithstanding any provision of this
contract authorizing greater payments, if on
any quarterly statement the amount under
subdivision (1)(iv) above exceeds the sum due
the Contractor, as computed in accordance
with subdivisions (1)(i), (ii), and (iii) above,
the Contractor shall immediately refund or
credit to the Government the amount of this
excess. The Contractor may, when appro-
priate, reduce this refund or credit by the
amount of any applicable tax credits due the
Contractor under 26 U.S.C. 1481 and by the
amount of previous refunds or credits ef-
fected under this clause. If any portion of the
excess has been applied to the liquidation of
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progress payments, then that portion may,
instead of being refunded, be added to the
unliquidated progress payment account, con-
sistent with the Progress Payments clause.
The Contractor shall provide complete de-
tails to support any claimed reductions in
refunds.

(4) If the Contractor fails to submit the
quarterly statement within 45 days after the
end of each quarter and it is later deter-
mined that the Government has overpaid the
Contractor, the Contractor shall repay the
excess to the Government immediately. Un-
less repaid within 30 days after the end of the
statement submittal period, the amount of
the excess shall bear interest, computed
from the date the quarterly statement was
due to the date of repayment, at the rate es-
tablished in accordance with the Interest
clause.

(i) Subcontracts. No subcontract placed
under this contract may provide for payment
on a cost-plus-a-percentage-of-cost basis.
The Contractor shall—

(1) Insert in each price redetermination or
incentive price revision subcontract the sub-
stance of paragraph (h) above, and of this
paragraph (i), modified to omit mention of
the Government and to reflect the position
of the Contractor as purchaser and of the
subcontractor as vendor, and to omit that
part of subparagraph (h)(3) above relating to
tax credits; and

(2) Include in each cost-reimbursement
subcontract a requirement that each lower-
tier price redetermination or incentive price
revision subcontract contain the substance
of paragraph (h) above, and this paragraph
(i), modified as required by subparagraph (1)
above.

(J) Disagreements. If the Contractor and the
Contracting Officer fail to agree upon rede-
termined prices for any price redetermina-
tion period within 60 days (or within such
other period as the parties agree) after the
date on which the data required by para-
graph (d) above are to be submitted, the Con-
tracting Officer shall promptly issue a deci-
sion in accordance with the Disputes clause.
For the purpose of paragraphs (f), (g), and (h)
above, and pending final settlement of the
disagreement on appeal, by failure to appeal,
or by agreement, this decision shall be treat-
ed as an executed contract modification.
Pending final settlement, price redetermina-
tion for subsequent periods, if any, shall con-
tinue to be negotiated as provided in this
clause.

(k) Termination. If this contract is termi-
nated, prices shall continue to be established
in accordance with this clause for (1) com-
pleted supplies and services accepted by the
Government and (2) those supplies and serv-
ices not terminated under a partial termi-
nation. All other elements of the termi-
nation shall be resolved in accordance with
other applicable clauses of this contract.
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(End of clause)

NOTES:

(1) Express in terms of units delivered, or
as a date; but in either case the period
should end on the last day of a month.

(2) Insert the numbers of days chosen so
that the Contractor’s submission will be late
enough to reflect recent cost experience
(taking into account the Contractor’s ac-
counting system), but early enough to per-
mit review, audit (if necessary), and negotia-
tion before the start of the prospective pe-
riod.

(3) Insert first, except that second may be
inserted if necessary to achieve compatibil-
ity with the Contractor’s accounting system.

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48221, Sept. 18, 1995]

52.216-6 Price Redetermination—Ret-
roactive.

As prescribed in 16.206-4, insert the
following clause:

PRICE REDETERMINATION—RETROACTIVE (OCT
1995)

(&) General. The unit price and the total
price stated in this contract shall be redeter-
mined in accordance with this clause, but in
no event shall the total amount paid under
this contract exceed [insert dollar
amount of ceiling price].

(b) Definition. Costs, as used in this clause,
means allowable costs in accordance with
part 31 of the Federal Acquisition Regulation
(FAR) in effect on the date of this contract.

(c) Data submission. (1) Within
[Contracting Officer insert number of days]
days after delivery of all supplies to be deliv-
ered and completion of all services to be per-
formed under this contract, the Contractor
shall submit—

(i) Proposed prices;

(ii) A statement on Standard Form 1411,
Contract Pricing Proposal Cover Sheet (Cost
or Pricing Data Required), or in any other
form on which the parties may agree, of all
costs incurred in performing the contract;
and

(iii) Any other relevant data that the Con-
tracting Officer may reasonably require.

(2) If the Contractor fails to submit the
data required by subparagraph (1) above
within the time specified, the Contracting
Officer may suspend payments under this
contract until the data are furnished. If it is
later determined that the Government has
overpaid the Contractor, the excess shall be
repaid to the Government immediately. Un-
less repaid within 30 days after the end of the
data submittal period, the amount of the ex-
cess shall bear interest, computed from the
date the data were due to the date of repay-
ment, at the rate established in accordance
with the Interest clause.
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(d) Price determination. Upon the Contract-
ing Officer’s receipt of the data required by
paragraph (c) above, the Contracting Officer
and the Contractor shall promptly negotiate
to redetermine fair and reasonable prices for
supplies delivered and services performed by
the Contractor under this contract.

(e) Contract modification. The negotiated re-
determination of price shall be evidenced by
a modification to this contract, signed by
the Contractor and the Contracting Officer.

(f) Adjusting billing prices. Pending execu-
tion of the contract modification (see para-
graph (e) above), the Contractor shall submit
invoices or vouchers in accordance with bill-
ing prices stated in this contract. If at any
time it appears that the then-current billing
prices will be substantially greater than the
estimated final prices, or if the Contractor
submits data showing that the redetermined
prices will be substantially greater than the
current billing prices, the parties shall nego-
tiate an appropriate decrease or increase in
billing prices. Any billing price adjustment
shall be reflected in a contract modification
and shall not affect the redetermination of
prices under this clause. After the contract
modification for price redetermination is ex-
ecuted, the total amount paid or to be paid
on all invoices or vouchers shall be adjusted
to reflect the agreed-upon prices, and any re-
sulting additional payments, refunds, or
credits shall be made promptly.

(9) Quarterly limitation on payments state-
ment. This paragraph (g) shall apply until
final price redetermination under this con-
tract has been completed.

(1) Within 45 days after the end of the quar-
ter of the Contractor’s fiscal year in which a
delivery is first made (or services are first
performed) and accepted by the Government
under this contract, and for each quarter
thereafter, the Contractor shall submit to
the contract administration office (with a
copy to the contracting office and the cog-
nizant contract auditor), a statement, cumu-
lative from the beginning of the contract,
showing—

(i) The total contract price of all supplies
delivered (or services performed) and accept-
ed by the Government and for which final
prices have been established;

(ii) The total costs (estimated to the ex-
tent necessary) reasonably incurred for, and
properly allocable solely to, the supplies de-
livered (or services performed) and accepted
by the Government and for which final prices
have not been established;

(iii) The portion of the total interim profit
(used in establishing the initial contract
price or agreed to for the purpose of this
paragraph (g)) that is in direct proportion to
the supplies delivered (or services performed)
and accepted by the Government and for
which final prices have not been established;
and
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(iv) The total amount of all invoices or
vouchers for supplies delivered (or services
performed) and accepted by the Government
(including amounts applied or to be applied
to liquidate progress payments).

(2) Notwithstanding any provision of this
contract authorizing greater payments, if on
any quarterly statement the amount under
subdivision (1)(iv) above exceeds the sum due
the Contractor, as computed in accordance
with subdivisions (i), (ii), and (iii) above, the
Contractor shall immediately refund or cred-
it to the Government the amount of this ex-
cess. The Contractor may, when appropriate,
reduce this refund or credit by the amount of
any applicable tax credits due the contractor
under 26 U.S.C. 1481 and by the amount of
previous refunds or credits effected under
this clause. If any portion of the excess has
been applied to the liquidation of progress
payments, then that portion may, instead of
being refunded, be added to the unliquidated
progress payment account, consistent with
the Progress Payments clause. The Contrac-
tor shall provide complete details to support
any claimed reduction in refunds.

(3) If the Contractor fails to submit the
quarterly statement within 45 days after the
end of each quarter and it is later deter-
mined that the Government has overpaid the
Contractor, the Contractor shall repay the
excess to the Government immediately. Un-
less repaid within 30 days after the end of the
statement submittal period, the amount of
the excess shall bear interest, computed
from the date the quarterly statement was
due to the date of repayment, at the rate es-
tablished in accordance with the Interest
clause.

(h) Subcontracts. No subcontract placed
under this contract may provide for payment
on a cost-plus-a-percentage-of-cost basis.
The Contractor shall—

(1) Insert in each price redetermination or
incentive price revision subcontract the sub-
stance of paragraph (g) above, and of this
paragraph (h), modified to omit mention of
the Government and to reflect the position
of the Contractor as purchaser and of the
subcontractor as vendor, and to omit that
part of subparagraph (g)(2) above relating to
tax credits; and

(2) Include in each cost-reimbursement
subcontract a requirement that each lower-
tier price redetermination or incentive price
revision subcontract contain the substance
of paragraph (g) above, and of this paragraph
(h) modified as required by subparagraph (1)
above.

(i) Disagreements. If the Contractor and the
Contracting Officer fail to agree upon rede-
termined prices within 60 days (or within
such other period as the parties agree) after
the date on which the data required by para-
graph (c) above are to be submitted, the Con-
tracting Officer shall promptly issue a deci-
sion in accordance with the Disputes clause.
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For the purpose of paragraphs (e), (f), and (g)
above, and pending final settlement of the
disagreement on appeal, by failure to appeal,
or by agreement, this decision shall be treat-
ed as an executed contract modification.

() Termination. If this contract is termi-
nated before price redetermination, prices
shall be established in accordance with this
clause for completed supplies and services
not terminated. All other elements of the
termination shall be resolved in accordance
with other applicable clauses of this con-
tract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48221, Sept. 18, 1995]

52.216-7 Allowable Cost and Payment.

As prescribed in 16.307(a), insert the
following clause:

ALLOWABLE COST AND PAYMENT (AUG 1996)

(@) Invoicing. The Government shall make
payments to the Contractor when requested
as work progresses, but (except for small
business concerns) not more often than once
every 2 weeks, in amounts determined to be
allowable by the Contracting Officer in ac-
cordance with subpart 31.2 of the Federal Ac-
quisition Regulation (FAR) in effect on the
date of this contract and the terms of this
contract. The Contractor may submit to an
authorized representative of the Contracting
Officer, in such form and reasonable detail as
the representative may require, an invoice or
voucher supported by a statement of the
claimed allowable cost for performing this
contract.

(b) Reimbursing costs. (1) For the purpose of
reimbursing allowable costs (except as pro-
vided in subparagraph (2) below, with respect
to pension, deferred profit sharing, and em-
ployee stock ownership plan contributions),
the term costs includes only—

(i) Those recorded costs that, at the time
of the request for reimbursement, the Con-
tractor has paid by cash, check, or other
form of actual payment for items or services
purchased directly for the contract;

(ii) When the Contractor is not delinquent
in paying costs of contract performance in
the ordinary course of business, costs in-
curred, but not necessarily paid, for—

(A) Materials issued from the Contractor’s
inventory and placed in the production proc-
ess for use on the contract;

(B) Direct labor;

(C) Direct travel;

(D) Other direct in-house costs; and

(E) Properly allocable and allowable indi-
rect costs, as shown in the records main-
tained by the Contractor for purposes of ob-
taining reimbursement under Government
contracts; and
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(iii) The amount of progress payments that
have been paid to the Contractor’s sub-
contractors under similar cost standards.

(2) Contractor contributions to any pen-
sion or other postretirement benefit, profit-
sharing or employee stock ownership plan
funds that are paid quarterly or more often
may be included in indirect costs for pay-
ment purposes: Provided, That the Contrac-
tor pays the contribution to the fund within
30 days after the close of the period covered.
Payments made 30 days or more after the
close of a period shall not be included until
the Contractor actually makes the payment.
Accrued costs for such contributions that
are paid less often than quarterly shall be
excluded from indirect costs for payment
purposes until the Contractor actually
makes the payment.

(3) Notwithstanding the audit and adjust-
ment of invoices or vouchers under para-
graph (g) below, allowable indirect costs
under this contract shall be obtained by ap-
plying indirect cost rates established in ac-
cordance with paragraph (d) below.

(4) Any statements in specifications or
other documents incorporated in this con-
tract by reference designating performance
of services or furnishing of materials at the
Contractor’s expense or at no cost to the
Government shall be disregarded for pur-
poses of cost-reimbursement under this
clause.

(c) Small business concerns. A small business
concern may be paid more often than every
2 weeks and may invoice and be paid for re-
corded costs for items or services purchased
directly for the contract, even though the
concern has not yet paid for those items or
services.

(d) Final indirect cost rates. (1) Final annual
indirect cost rates and the appropriate bases
shall be established in accordance with sub-
part 42.7 of the Federal Acquisition Regula-
tion (FAR) in effect for the period covered by
the indirect cost rate proposal.

(2) The Contractor shall, within 90 days
after the expiration of each of its fiscal
years, or by a later date approved by the
Contracting Officer, submit to the cognizant
Contracting Officer responsible for negotiat-
ing its final indirect cost rates and, if re-
quired by agency procedures, to the cog-
nizant audit activity proposed final indirect
cost rates for that period and supporting
cost data specifying the contract and/or sub-
contract to which the rates apply. The pro-
posed rates shall be based on the Contrac-
tor’s actual cost experience for that period.
The appropriate Government representative
and Contractor shall establish the final indi-
rect cost rates as promptly as practical after
receipt of the Contractor’s proposal.

(3) The Contractor and the appropriate
Government representative shall execute a
written understanding setting forth the final
indirect cost rates. The understanding shall
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specify (i) the agreed-upon final annual indi-
rect cost rates, (ii) the bases to which the
rates apply, (iii) the periods for which the
rates apply, (iv) any specific indirect cost
items treated as direct costs in the settle-
ment, and (v) the affected contract and/or
subcontract, identifying any with advance
agreements or special terms and the applica-
ble rates. The understanding shall not
change any monetary ceiling, contract obli-
gation, or specific cost allowance or dis-
allowance provided for in this contract. The
understanding is incorporated into this con-
tract upon execution.

(4) Failure by the parties to agree on a
final annual indirect cost rate shall be a dis-
pute within the meaning of the Disputes
clause.

(e) Billing rates. Until final annual indirect
cost rates are established for any period, the
Government shall reimburse the Contractor
at billing rates established by the Contract-
ing Officer or by an authorized representa-
tive (the cognizant auditor), subject to ad-
justment when the final rates are estab-
lished. These billing rates—

(1) Shall be the anticipated final rates; and

(2) May be prospectively or retroactively
revised by mutual agreement, at either par-
ty’s request, to prevent substantial overpay-
ment or underpayment.

(f) Quick-closeout procedures. Quick-close-
out procedures are applicable when the con-
ditions in FAR 42.708(a) are satisfied.

(g) Audit. At any time or times before final
payment, the Contracting Officer may have
the Contractor’s invoices or vouchers and
statements of cost audited. Any payment
may be (1) reduced by amounts found by the
Contracting Officer not to constitute allow-
able costs or (2) adjusted for prior overpay-
ments or underpayments.

(h) Final payment. (1) The Contractor shall
submit a completion invoice or voucher, des-
ignated as such, promptly upon completion
of the work, but no later than one year (or
longer, as the Contracting Officer may ap-
prove in writing) from the completion date.
Upon approval of that invoice or voucher,
and upon the Contractor’s compliance with
all terms of this contract, the Government
shall promptly pay any balance of allowable
costs and that part of the fee (if any) not
previously paid.

(2) The Contractor shall pay to the Govern-
ment any refunds, rebates, credits, or other
amounts (including interest, if any) accruing
to or received by the Contractor or any as-
signee under this contract, to the extent
that those amounts are properly allocable to
costs for which the Contractor has been re-
imbursed by the Government. Reasonable ex-
penses incurred by the Contractor for secur-
ing refunds, rebates, credits, or other
amounts shall be allowable costs if approved
by the Contracting Officer. Before final pay-
ment under this contract, the Contractor
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and each assignee whose assignment is in ef-
fect at the time of final payment shall exe-
cute and deliver—

(i) An assignment to the Government, in
form and substance satisfactory to the Con-
tracting Officer, of refunds, rebates, credits,
or other amounts (including interest, if any)
properly allocable to costs for which the
Contractor has been reimbursed by the Gov-
ernment under this contract; and

(ii) A release discharging the Government,
its officers, agents, and employees from all
liabilities, obligations, and claims arising
out of or under this contract, except—

(A) Specified claims stated in exact
amounts, or in estimated amounts when the
exact amounts are not known;

(B) Claims (including reasonable incidental
expenses) based upon liabilities of the Con-
tractor to third parties arising out of the
performance of this contract; provided, that
the claims are not known to the Contractor
on the date of the execution of the release,
and that the Contractor gives notice of the
claims in writing to the Contracting Officer
within 6 years following the release date or
notice of final payment date, whichever is
earlier; and

(C) Claims for reimbursement of costs, in-
cluding reasonable incidental expenses, in-
curred by the Contractor under the patent
clauses of this contract, excluding, however,
any expenses arising from the Contractor’s
indemnification of the Government against
patent liability.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 50
FR 23607, June 4, 1985; 56 FR 29138, June 25,
1991; 61 FR 31661, June 20, 1996]

52.216-8 Fixed Fee.

As prescribed in 16.307(b), insert the
following clause in solicitations and
contracts when a cost-plus-fixed-fee
contract (other than a facilities con-
tract or a construction contract) is
contemplated.

FI1XED FEE (APR 1984)

(a) The Government shall pay the Contrac-
tor for performing this contract the fixed fee
specified in the Schedule.

(b) Payment of the fixed fee shall be made
as specified in the Schedule; provided, that
after payment of 85 percent of the fixed fee,
the Contracting Officer may withhold fur-
ther payment of fee until a reserve is set
aside in an amount that the Contracting Of-
ficer considers necessary to protect the Gov-
ernment’s interest. This reserve shall not ex-
ceed 15 percent of the total fixed fee or
$100,000, whichever is less.
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(End of clause)

52.216-9 Fixed Fee—Construction.

As prescribed in 16.307(c), insert the
following clause in solicitations and
contracts when a cost-plus-fixed-fee
construction contract is contemplated:

FIXED FEE—CONSTRUCTION (APR 1984)

(a) The Government shall pay to the Con-
tractor for performing this contract the
fixed fee specified in the Schedule.

(b) Payment of the fixed fee shall be made
in installments based upon the percentage of
completion of the work as determined from
estimates submitted to and approved by the
Contracting Officer, but subject to the with-
holding provisions of paragraph (c) below.

(c) After the payment of 85 percent of the
fixed fee, the Contracting Officer may with-
hold further payment of fee until a reserve is
set aside in an amount that the Contracting
Officer considers necessary to protect the
Government’s interest. This reserve shall
not exceed 15 percent of the total fixed fee or
$100,000, whichever is less.

(End of clause)

52.216-10 Incentive Fee.

As prescribed in 16.307(d), insert the
following clause in solicitations and
contracts when a cost-plus-incentive-
fee contract (other than a facilities
contract) is contemplated:

INCENTIVE FEE (APR 1984)

(a) General. The Government shall pay the
Contractor for performing this contract a fee
determined as provided in this contract.

(b) Target cost and target fee. The target
cost and target fee specified in the Schedule
are subject to adjustment if the contract is
modified in accordance with paragraph (d)
below.

(1) Target cost, as used in this contract,
means the estimated cost of this contract as
initially negotiated, adjusted in accordance
with paragraph (d) below.

(2) Target fee, as used in this contract,
means the fee initially negotiated on the as-
sumption that this contract would be per-
formed for a cost equal to the estimated cost
initially negotiated, adjusted in accordance
with paragraph (d) below.

(c) Withholding of payment. Normally, the
Government shall pay the fee to the Contrac-
tor as specified in the Schedule. However,
when the Contracting Officer considers that
performance or cost indicates that the Con-
tractor will not achieve target, the Govern-
ment shall pay on the basis of an appropriate
lesser fee. When the Contractor dem-
onstrates that performance or cost clearly
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indicates that the Contractor will earn a fee
significantly above the target fee, the Gov-
ernment may, at the sole discretion of the
Contracting Officer, pay on the basis of an
appropriate higher fee. After payment of 85
percent of the applicable fee, the Contract-
ing Officer may withhold further payment of
fee until a reserve is set aside in an amount
that the Contracting Officer considers nec-
essary to protect the Government’s interest.
This reserve shall not exceed 15 percent of
the applicable fee or $100,000, whichever is
less.

(d) Equitable adjustments. When the work
under this contract is increased or decreased
by a modification to this contract or when
any equitable adjustment in the target cost
is authorized under any other clause, equi-
table adjustments in the target cost, target
fee, minimum fee, and maximum fee, as ap-
propriate, shall be stated in a supplemental
agreement to this contract.

(e) Fee payable. (1) The fee payable under
this contract shall be the target fee in-
creased by [Contracting Officer insert
Contractor’s participation] cents for every dol-
lar that the total allowable cost is less than
the target cost or decreased by [Con-
tracting Officer insert Contractor’s participa-
tion] cents for every dollar that the total al-
lowable cost exceeds the target cost. In no
event shall the fee be greater than
[Contracting Officer insert percentage] percent
or less than [Contracting Officer insert
percentage] percent of the target cost.

(2) The fee shall be subject to adjustment,
to the extent provided in paragraph (d)
above, and within the minimum and maxi-
mum fee limitations in subparagraph (1)
above, when the total allowable cost is in-
creased or decreased as a consequence of (i)
payments made under assignments or (ii)
claims excepted from the release as required
by paragraph (h)(2) of the Allowable Cost and
Payment clause.

(3) If this contract is terminated in its en-
tirety, the portion of the target fee payable
shall not be subject to an increase or de-
crease as provided in this paragraph. The
termination shall be accomplished in accord-
ance with other applicable clauses of this
contract.

(4) For the purpose of fee adjustment, total
allowable cost shall not include allowable
costs arising out of—

(i) Any of the causes covered by the Excus-
able Delays clause to the extent that they
are beyond the control and without the fault
or negligence of the Contractor or any sub-
contractor;

(ii) The taking effect, after negotiating the
target cost, of a statute, court decision,
written ruling, or regulation that results in
the Contractor’s being required to pay or
bear the burden of any tax or duty or rate in-
crease in a tax or duty;
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(iii) Any direct cost attributed to the Con-
tractor’s involvement in litigation as re-
quired by the Contracting Officer pursuant
to a clause of this contract, including fur-
nishing evidence and information requested
pursuant to the Notice and Assistance Re-
garding Patent and Copyright Infringement
clause;

(iv) The purchase and maintenance of addi-
tional insurance not in the target cost and
required by the Contracting Officer, or
claims for reimbursement for liabilities to
third persons pursuant to the Insurance—L.i-
ability to Third Persons clause;

(v) Any claim, loss, or damage resulting
from a risk for which the Contractor has
been relieved of liability by the Government
Property clause; or

(vi) Any claim, loss, or damage resulting
from a risk defined in the contract as unusu-
ally hazardous or as a nuclear risk and
against which the Government has expressly
agreed to indemnify the Contractor.

(5) All other allowable costs are included in
total allowable cost for fee adjustment in ac-
cordance with this paragraph (e), unless oth-
erwise specifically provided in this contract.

(f) Contract modification. The total allow-
able cost and the adjusted fee determined as
provided in this clause shall be evidenced by
a modification to this contract signed by the
Contractor and Contracting Officer.

(9) Inconsistencies. In the event of any lan-
guage inconsistencies between this clause
and provisioning documents or Government
options under this contract, compensation
for spare parts or other supplies and services
ordered under such documents shall be deter-
mined in accordance with this clause.

(End of clause)

52.216-11 Cost Contract—No Fee.

As prescribed in 16.307(e), insert the
following clause in solicitations and
contracts when a cost-reimbursement
contract is contemplated that provides
no fee and is not a cost-sharing con-
tract or a facilities contract. This
clause may be modified by substituting
$10,000 in lieu of $100,000 as the maxi-
mum reserve in paragraph (b) if the
Contractor is a nonprofit organization.

CosT CONTRACT—NO FEE (APR 1984)

(a) The Government shall not pay the Con-
tractor a fee for performing this contract.

(b) After payment of 80 percent of the total
estimated cost shown in the Schedule, the
Contracting Officer may withhold further
payment of allowable cost until a reserve is
set aside in an amount that the Contracting
Officer considers necessary to protect the
Government’s interest. This reserve shall
not exceed one percent of the total estimated
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cost shown in the Schedule or $100,000,
whichever is less.

(End of clause)

Alternate 1 (APR 1984). In a contract
for research and development with an
educational institution or a nonprofit
organization, for which the contracting
officer has determined that withhold-
ing of a portion of allowable costs is
not required, delete paragraph (b) of
the basic clause.

52.216-12 Cost-Sharing Contract—No
Fee.

As prescribed in 16.307(f), insert the
following clause in solicitations and
contracts when a cost-sharing contract
(other than a facilities contract) is
contemplated. This clause may be
modified by substituting $10,000 in lieu
of $100,000 as the maximum reserve in
paragraph (b) if the contract is with a
nonprofit organization.

COST-SHARING CONTRACT—NO FEE (APR 1984)

(a) The Government shall not pay to the
Contractor a fee for performing this con-
tract.

(b) After paying 80 percent of the Govern-
ment’s share of the total estimated cost of
performance shown in the Schedule, the Con-
tracting Officer may withhold further pay-
ment of allowable cost until a reserve is set
aside in an amount that the Contracting Of-
ficer considers necessary to protect the Gov-
ernment’s interest. This reserve shall not ex-
ceed one percent of the Government’s share
of the total estimated cost shown in the
Schedule or $100,000, whichever is less.

(End of clause)

Alternate I (APR 1984). In a contract
for research and development with an
educational institution, for which the
contracting officer has determined that
withholding of a portion of allowable
cost is not required, delete paragraph
(b) of the basic clause.

52.216-13 Allowable Cost and Pay-
ment—Facilities.

As prescribed in 16.307(g), insert the
following clause:

ALLOWABLE COST AND PAYMENT—FACILITIES
(AUG 1996)

(a) General. (1) For the performance of any
work, duty, or obligation specified in this
contract to be at Government expense, the
Government shall pay the Contractor all al-
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lowable costs as determined by the Contract-
ing Officer in accordance with the contract
terms and section 31.106 of the Federal Ac-
quisition Regulation (FAR) in effect on the
contract date.

(2) Except as otherwise specifically pro-
vided in this contract, the failure of this con-
tract to provide for reimbursement does not
preclude the Contractor from including, as
part of the price or cost under any other
Government contract or subcontract, an al-
locable portion of the costs incurred for any
work, duty, or obligation performed under
this contract, but not reimbursable under it.

(b) Invoicing. The Government shall make
payments to the Contractor when requested
once each month. The Contractor may sub-
mit to an authorized representative of the
Contracting Officer, in such form and reason-
able detail as the representative may re-
quire, an invoice or voucher supported by a
statement of the claimed allowable cost for
the performance of this contract.

(c) Negotiated indirect costs. Notwithstand-
ing the audit and adjustment of invoices or
vouchers under paragraph (f) below, allow-
able indirect costs under this contract shall
be obtained by applying final indirect cost
rates established as follows:

(1) Final annual indirect cost rates and the
appropriate bases shall be established in ac-
cordance with subpart 42.7 of the FAR in ef-
fect for the period covered by the indirect
cost rate proposal.

(2) The Contractor shall, within 90 days
after the expiration of each of its fiscal
years, or by a later date approved by the
Contracting Officer, submit to the Contract-
ing Officer and to the cognizant audit activ-
ity proposed final indirect cost rates for that
period and supporting cost and data specify-
ing the contract and/or subcontract to which
the rates apply. The proposed rates shall be
based on the Contractor’s actual cost experi-
ence for that period. The appropriate Gov-
ernment representative and the Contractor
shall establish the final indirect cost rates as
promptly as practical after receipt of the
contractor’s proposal.

(3) The Contractor and the appropriate
Government representative shall execute a
written understanding setting forth the final
indirect cost rates. The understanding shall
specify (i) the agreed-upon final annual indi-
rect cost rates, (ii) the bases to which the
rates apply, (iii) the periods for which the
rates apply, (iv) any specific indirect cost
items treated as direct costs in the settle-
ment, and (v) the affected contract and/or
subcontract, identifying any with advance
agreements or special terms and the applica-
ble rates. The understanding shall not
change any monetary ceiling, contract obli-
gation, or specific cost allowance or dis-
allowance provided for in this contract. The
understanding is incorporated into this con-
tract upon execution.
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(4) Failure by the parties to agree on a
final annual indirect cost rate shall be a dis-
pute within the meaning of the Disputes
clause.

(d) Billing rates. Until final annual indirect
cost rates are established for any period, the
Government shall reimburse the Contractor
at billing rates established by the Contract-
ing Officer or by an authorized representa-
tive (the cognizant auditor), subject to ad-
justment when the final rates are estab-
lished. These billing rates—

(1) Shall be the anticipated final rates; and

(2) May be prospectively or retroactively
revised by mutual agreement, at either par-
ty’s request, to prevent substantial overpay-
ment or underpayment.

(e) Quick-closeout procedures. Quick-close-
out procedures are applicable when the con-
ditions in FAR 42.708(a) are satisfied.

(f) Audit. At any time or times before final
payment, the Contracting Officer may have
the Contractor’s invoices or vouchers and
statements of cost audited. Any payment
may be (1) reduced by amounts found by the
Contracting Officer not to constitute allow-
able costs or (2) adjusted for prior overpay-
ments or underpayments.

(g9) Assignments and releases. The Contractor
shall pay to the Government any refunds, re-
bates, credits, or other amounts (including
interest, if any) accruing to or received by
the Contractor or any assignee under this
contract, to the extent that those amounts
are properly allocable to costs for which the
Contractor has been reimbursed by the Gov-
ernment. Reasonable expenses incurred by
the Contractor for securing refunds, rebates,
credits, or other amounts shall be allowable
costs if approved by the Contracting Officer.
Before final payment under this contract,
the Contractor and each assignee shall exe-
cute and deliver—

(1) An assignment to the Government, in
form and substance satisfactory to the Con-
tracting Officer, of refunds, rebates, credits,
or other amounts (including interest, if any)
properly allocable to costs for which the
Contractor has been reimbursed by the Gov-
ernment under this contract; and

(2) A release discharging the Government,
its officers, agents, and employees from all
liabilities, obligations, and claims arising
out of or under this contract, except—

(i) Specified claims stated in exact
amounts, or in estimated amounts when the
exact amounts are not known;

(ii) Claims (including reasonable incidental
expenses) based upon liabilities of the Con-
tractor to third parties arising out of per-
formance of this contract; provided that the
claims are not known to the Contractor on
the date of the execution of the release, and
that the Contractor gives notice of the
claims in writing to the Contracting Officer
within 6 years following the release date or
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notice of final payment date, whichever is
earlier; and

(iit) Claims for reimbursement of costs, in-
cluding related expenses, incurred by the
Contractor under the patent clauses of this
contract, excluding, however, any expenses
arising from the Contractor’s indemnifica-
tion of the Government against patent liabil-
ity.

(End of clause)

Alternate | (APR 1984). If the contract
is for facilities acquisition, and the
Contracting Officer considers it appro-
priate, add the following paragraphs (g)
and (h) to the basic clause, and redesig-
nate paragraph (g) of the basic clause
as paragraph (i):

(9) Withholding. After payment of 80 per-
cent of the total estimated cost shown in the
Schedule, the Contracting Officer may with-
hold payment of allowable costs until a re-
serve is set aside in an amount that the Con-
tracting Officer considers necessary to pro-
tect the Government’s interest. This reserve
shall not exceed one percent of the total esti-
mated cost shown in the Schedule or $100,000,
whichever is less.

(h) Final Payment. The Contractor shall
submit a completion invoice or voucher, des-
ignated as such, no later than one year (or
longer, as the Contracting Officer may ap-
prove in writing) from the completion date.
Upon approval of the invoice or voucher, and
upon the Contractor’s compliance with all
terms of this contract, the Government shall
promptly pay any balance of allowable costs
not previously paid.

[48 FR 42478, Sept. 19, 1983, as amended at 59
FR 67052, Dec. 28, 1994; 61 FR 31661, June 20,
1996]

52.216-14 Allowable Cost and Pay-
ment—Facilities Use.

As prescribed in 16.307(h), insert the
following clause in solicitations and
contracts when a facilities use contract
is contemplated:

ALLOWABLE COST AND PAYMENT—FACILITIES
USE (APR 1984)

(a) For the performance of any work, duty,
or obligations specified in this contract to be
at Government expense, the Government
shall pay the Contractor all allowable costs
as determined by the Contracting Officer in
accordance with the contract terms and sec-
tion 31.106 of the Federal Acquisition Regula-
tion (FAR) in effect on the contract date.

(b) Except as otherwise specifically pro-
vided in this contract, the failure of this con-
tract to provide for reimbursement does not
preclude the Contractor from including, as



52.216-15

part of the price or cost under any other
Government contract or subcontract, an al-
locable portion of the costs incurred for any
work, duty, or obligation performed under
this contract, but not reimbursed under it.

(End of clause)

52.216-15 Predetermined Indirect Cost
Rates.

As prescribed in 16.307(i), insert the
following clause:

PREDETERMINED INDIRECT COST RATES (AUG
1996)

(a) Notwithstanding the Allowable Cost
and Payment clause of this contract, the al-
lowable indirect costs under this contract
shall be obtained by applying predetermined
indirect cost rates to bases agreed upon by
the parties, as specified below.

(b) Not later than 90 days after the expira-
tion of the Contractor’s fiscal year (or other
period specified in the Schedule), the Con-
tractor shall submit to the cognizant Con-
tracting Officer under subpart 42.7 of the
Federal Acquisition Regulation (FAR) and, if
required by agency procedures, to the cog-
nizant Government audit activity, proposed
predetermined indirect cost rates and sup-
porting cost data. The proposed rates shall
be based on the Contractor’s actual cost ex-
perience during that fiscal year or other pe-
riod specified in the Schedule. Negotiation of
predetermined indirect cost rates shall begin
as soon as practical after receipt of the con-
tractor’s proposal.

(c) Allowability of costs and acceptability
of cost allocation methods shall be deter-
mined in accordance with FAR subpart 31.3
in effect on the date of this contract.

(d) Predetermined rate agreements in ef-
fect on the date of this contract shall be in-
corporated into the contract Schedule. The
Contracting Officer and Contractor shall ne-
gotiate rates for subsequent periods and exe-
cute a written indirect cost rate agreement
setting forth the results. The agreement
shall specify (1) the agreed-upon predeter-
mined indirect cost rates, (2) the bases to
which the rates apply, (3) the period for
which the rates apply, and (4) the specific
items treated as direct costs or any changes
in the items previously agreed to be direct
costs. The indirect cost rate agreement shall
not change any monetary ceiling, contract
obligation, or specific cost allowance or dis-
allowance provided for in this contract. The
agreement is incorporated into this contract
upon execution.

(e) Pending establishment of predeter-
mined indirect cost rates for any fiscal year
(or other period agreed to by the parties),
the Contractor shall be reimbursed either at
the rates fixed for the previous fiscal year
(or other period) or at billing rates accept-
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able to the Contracting Officer, subject to
appropriate adjustment when the final rates
for that period are established.

(f) Any failure by the parties to agree on
any predetermined indirect cost rates under
this clause shall not be considered a dispute
within the meaning of the Disputes clause. If
for any fiscal year (or other period specified
in the Schedule) the parties fail to agree to
predetermined indirect cost rates, the allow-
able indirect costs shall be obtained by ap-
plying final indirect cost rates established in
accordance with the Allowable Cost and Pay-
ment clause.

(g) Allowable indirect costs for the period
from the beginning of performance until the
end of the Contractor’s fiscal year (or other
period specified in the Schedule) shall be ob-
tained using the predetermined indirect cost
rates and the bases shown in the Schedule.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 61
FR 31622, June 20, 1996]

52.216-16 Incentive Price Revision—
Firm Target.

As prescribed in 16.405(a), insert the
following clause in solicitations and
contracts when a fixed-price incentive
(firm target) contract is contemplated.
For items to be subject to incentive
price revision, show in the contract
Schedule the target cost, target profit,
and target price for each item.

INCENTIVE PRICE REVISION—FIRM TARGET
(APR 1984)

(a) General. The supplies or services identi-
fied in the Schedule as Items [Con-
tracting Officer insert Schedule line item num-
bers] are subject to price revision in accord-
ance with this clause; provided, that in no
event shall the total final price of these
items exceed the ceiling price of dol-
lars ($———). Any supplies or services that
are to be (1) ordered separately under, or
otherwise added to, this contract and (2) sub-
ject to price revision in accordance with the
terms of this clause shall be identified as
such in a modification to this contract.

(b) Definition. Costs, as used in this clause,
means allowable costs in accordance with
part 31 of the Federal Acquisition Regulation
(FAR) in effect on the date of this contract.

(c) Data submission. (1) Within ———
[Contracting Officer insert number of days]
days after the end of the month in which the
Contractor has delivered the last unit of sup-
plies and completed the services specified by
item number in paragraph (a) above, the
Contractor shall submit on Standard Form
1411 or in any other form on which the par-
ties agree—
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(i) A detailed statement of all costs in-
curred up to the end of that month in per-
forming all work under the items;

(i) An estimate of costs of further per-
formance, if any, that may be necessary to
complete performance of all work under the
items;

(iii) A list of all residual inventory and an
estimate of its value; and

(iv) Any other relevant data that the Con-
tracting Officer may reasonably require.

(2) If the Contractor fails to submit the
data required by subparagraph (1) above
within the time specified and it is later de-
termined that the Government has overpaid
the Contractor, the Contractor shall repay
the excess to the Government immediately.
Unless repaid within 30 days after the end of
the data submittal period, the amount of the
excess shall bear interest, computed from
the date the data were due to the date of re-
payment, at the rate established in accord-
ance with the Interest clause.

(d) Price revision. Upon the Contracting Of-
ficer’s receipt of the data required by para-
graph (c) above, the Contracting Officer and
the Contractor shall promptly establish the
total final price of the items specified in (a)
above by applying to final negotiated cost an
adjustment for profit or loss, as follows:

(1) On the basis of the information required
by paragraph (c) above, together with any
other pertinent information, the parties
shall negotiate the total final cost incurred
or to be incurred for supplies delivered (or
services performed) and accepted by the Gov-
ernment and which are subject to price revi-
sion under this clause.

(2) The total final price shall be estab-
lished by applying to the total final nego-
tiated cost an adjustment for profit or loss,
as follows:

(i) If the total final negotiated cost is
equal to the total target cost, the adjust-
ment is the total target profit.

(ii) If the total final negotiated cost is
greater than the total target cost, the ad-
justment is the total target profit, less
[Contracting Officer insert percent] percent of
the amount by which the total final nego-
tiated cost exceeds the total target cost.

(iii) If the final negotiated cost is less than
the total target cost, the adjustment is the
total target profit plus — [Contracting Offi-
cer insert percent] percent of the amount by
which the total final negotiated cost is less
than the total target cost.

(e) Contract modification. The total final
price of the items specified in paragraph (a)
above shall be evidenced by a modification
to this contract, signed by the Contractor
and the Contracting Officer. This price shall
not be subject to revision, notwithstanding
any changes in the cost of performing the
contract, except to the extent that—

(1) The parties may agree in writing, before
the determination of total final price, to ex-
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clude specific elements of cost from this
price and to a procedure for subsequent dis-
position of those elements; and

(2) Adjustments or credits are explicitly
permitted or required by this or any other
clause in this contract.

(F) Adjusting billing prices. (1) Pending exe-
cution of the contract modification (see
paragraph (e) above), the Contractor shall
submit invoices or vouchers in accordance
with billing prices as provided in this para-
graph. The billing prices shall be the target
prices shown in this contract.

(2) If at any time it appears from informa-
tion provided by the contractor under sub-
paragraph (g)(2) below that the then-current
billing prices will be substantially greater
than the estimated final prices, the parties
shall negotiate a reduction in the billing
prices. Similarly, the parties may negotiate
an increase in billing prices by any or all of
the difference between the target prices and
the ceiling price, upon the Contractor’s sub-
mission of factual data showing that final
cost under this contract will be substantially
greater than the target cost.

(3) Any billing price adjustment shall be
reflected in a contract modification and
shall not affect the determination of the
total final price under paragraph (d) above.
After the contract modification establishing
the total final price is executed, the total
amount paid or to be paid on all invoices or
vouchers shall be adjusted to reflect the
total final price, and any resulting addi-
tional payments, refunds, or credits shall be
made promptly.

(9) Quarterly limitation on payments state-
ment. This paragraph (g) shall apply until
final price revision under this contract has
been completed.

(1) Within 45 days after the end of each
quarter of the Contractor’s fiscal year in
which a delivery is first made (or services
are first performed) and accepted by the Gov-
ernment under this contract, and for each
quarter thereafter, the Contractor shall sub-
mit to the contract administration office
(with a copy to the contracting office and
the cognizant contract auditor) a statement,
cumulative from the beginning of the con-
tract, showing—

(i) The total contract price of all supplies
delivered (or services performed) and accept-
ed by the Government and for which final
prices have been established;

(ii) The total costs (estimated to the ex-
tent necessary) reasonably incurred for, and
properly allocable solely to, the supplies de-
livered (or services performed) and accepted
by the Government and for which final prices
have not been established;

(iii) The portion of the total target profit
(used in establishing the initial contract
price or agreed to for the purpose of this
paragraph (g)) that is in direct proportion to
the supplies delivered (or services performed)
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and accepted by the Government and for
which final prices have not been estab-
lished—increased or decreased in accordance
with subparagraph (d)(2) above, when the
amount stated under subdivision (ii), imme-
diately above, differs from the aggregate tar-
get costs of the supplies or services; and

(iv) The total amount of all invoices or
vouchers for supplies delivered (or services
performed) and accepted by the Government
(including amounts applied or to be applied
to liquidate progress payments).

(2) Notwithstanding any provision of this
contract authorizing greater payments, if on
any quarterly statement the amount under
subdivision (1)(iv) above exceeds the sum due
the Contractor, as computed in accordance
with subdivisions (1)(i), (ii), and (iii) above,
the Contractor shall immediately refund or
credit to the Government the amount of this
excess. The Contractor may, when appro-
priate, reduce this refund or credit by the
amount of any applicable tax credits due the
Contractor under 26 U.S.C. 1481 and by the
amount of previous refunds or credits ef-
fected under this clause. If any portion of the
excess has been applied to the liquidation of
progress payments, then that portion may,
instead of being refunded, be added to the
unliquidated progress payment account con-
sistent with the Progress Payments clause.
The Contractor shall provide complete de-
tails to support any claimed reductions in
refunds.

(3) If the Contractor fails to submit the
quarterly statement within 45 days after the
end of each quarter and it is later deter-
mined that the Government has overpaid the
Contractor, the Contractor shall repay the
excess to the Government immediately. Un-
less repaid within 30 days after the end of the
statement submittal period, the amount of
the excess shall bear interest, computed
from the date the quarterly statement was
due to the date of repayment, at the rate es-
tablished in accordance with the Interest
clause.

(h) Subcontracts. No subcontract placed
under this contract may provide for payment
on a cost-plus-a-percentage-of-cost basis.
The Contractor shall—

(1) Insert in each price redetermination or
incentive price revision subcontract the sub-
stance of paragraph (g), above, and of this
paragraph (h), modified to omit mention of
the Government and to reflect the position
of the Contractor as purchaser and of the
subcontractor as vendor, and to omit that
part of subparagraph (g)(2) above relating to
tax credits; and

(2) Include in each cost-reimbursement
subcontract a requirement that each lower-
tier price redetermination or incentive price
revision subcontract contain the substance
of paragraph (g) above and of this paragraph
(h), modified as required by subparagraph (1)
above.
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(i) Disagreements. If the Contractor and the
Contracting Officer fail to agree upon the
total final price within 60 days (or within
such other period as the Contracting Officer
may specify) after the date on which the
data required by paragraph (c) above are to
be submitted, the Contracting Officer shall
promptly issue a decision in accordance with
the Disputes clause.

() Termination. If this contract is termi-
nated before the total final price is estab-
lished, prices of supplies or services subject
to price revision shall be established in ac-
cordance with this clause for (1) completed
supplies and services accepted by the Gov-
ernment and (2) those supplies and services
not terminated under a partial termination.
All other elements of the termination shall
be resolved in accordance with other applica-
ble clauses of this contract.

(k) Equitable adjustment under other clauses.
If an equitable adjustment in the contract
price is made under any other clause of this
contract before the total final price is estab-
lished, the adjustment shall be made in the
total target cost and may be made in the
maximum dollar limit on the total final
price, the total target profit, or both. If the
adjustment is made after the total final
price is established, only the total final price
shall be adjusted.

(I) Exclusion from target price and total final
price. If any clause of this contract provides
that the contract price does not or will not
include an amount for a specific purpose,
then neither any target price nor the total
final price includes or will include any
amount for that purpose.

(m) Separate reimbursement. If any clause of
this contract expressly provides that the
cost of performance of an obligation shall be
at Government expense, that expense shall
not be included in any target price or in the
total final price, but shall be reimbursed sep-
arately.

(n) Taxes. As used in the Federal, State,
and Local Taxes clause or in any other
clause that provides for certain taxes or du-
ties to be included in, or excluded from, the
contract price, the term contract price in-
cludes the total target price or, if it has been
established, the total final price. When any
of these clauses requires that the contract
price be increased or decreased as a result of
changes in the obligation of the Contractor
to pay or bear the burden of certain taxes or
duties, the increase or decrease shall be
made in the total target price or, if it has
been established, in the total final price, so
that it will not affect the Contractor’s profit
or loss on this contract.

(End of clause)

Alternate | (APR 1984). If the contract
calls for supplies or services to be or-
dered under a provisioning document
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or Government option and the prices
are to be subject to the incentive price
revision described in the basic clause,
add the following paragraph (0) to the
basic clause:

(o) Provisioning and options. Parts, other
supplies, or services that are to be furnished
under this contract on the basis of a provi-
sioning document or Government option
shall be subject to price revision in accord-
ance with this clause. Any prices established
for these parts, other supplies, or services
under a provisioning document or Govern-
ment option shall be treated as target prices.
Target cost and profit covering these parts,
other supplies, or services may be estab-
lished separately, in the aggregate, or in any
combination, as the parties may agree.

52.216-17 Incentive Price Revision—
Successive Targets.

As prescribed in 16.405(b), insert the
following clause in solicitations and
contracts when a fixed-price incentive
(successive target) contract is con-
templated. For items to be subject to
incentive price revision, show in the
contract Schedule the initial target
cost, initial target profit, and initial
target price for each item.

INCENTIVE PRICE REVISION—SUCCESSIVE
TARGETS (APR 1984)

(a) General. The supplies or services identi-
fied in the Schedule as Items [Con-
tracting Officer insert line item numbers] are
subject to price revision in accordance with
this clause; provided, that in no event shall
the total final price of these items exceed
the ceiling price of dollars ($—).
The prices of these items shown in the
Schedule are the initial target prices, which
include an initial target profit of
[Contracting Officer insert percent] percent of
the initial target cost. Any supplies or serv-
ices that are to be (1) ordered separately
under, or otherwise added to, this contract
and (2) subject to price revision in accord-
ance with this clause shall be identified as
such in a modification to this contract.

(b) Definition. Costs, as used in this clause,
means allowable costs in accordance with
part 31 of the Federal Acquisition Regulation
(FAR) in effect on the date of this contract.

(c) Submitting data for establishing the firm
fixed price or a final profit adjustment formula.
(1) Within [Contracting Officer insert
number of days] days after the end of the
month in which the Contractor has com-
pleted — [see Note 1], the Contractor shall
submit the following data:

(i) A proposed firm fixed price or total firm
target price for supplies delivered and to be
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delivered and services performed and to be
performed.

(ii) A detailed statement of all costs in-
curred in the performance of this contract
through the end of the month specified
above, on Standard Form 1411 (or in any
other form on which the parties may agree),
with sufficient supporting data to disclose
unit costs and cost trends for—

(A) Supplies delivered and services per-
formed; and

(B) Inventories of work in process and un-
delivered contract supplies on hand (esti-
mated to the extent necessary).

(iii) An estimate of costs of all supplies de-
livered and to be delivered and all services
performed and to be performed under this
contract, using the statement of costs in-
curred plus an estimate of costs to complete
performance, on Standard Form 1411 (or in
any other form on which the parties may
agree), together with—

(A) Sufficient data to support the accuracy
and reliability of the estimate; and

(B) An explanation of the differences be-
tween this estimate and the original esti-
mate used to establish the initial target
prices.

(2) The Contractor shall also submit, to the
extent that it becomes available before nego-
tiations establishing the total firm price are
concluded—

(i) Supplemental statements of costs in-
curred after the end of the month specified
in subparagraph (1) above for—

(A) Supplies delivered and services per-
formed; and

(B) Inventories of work in process and un-
delivered contract supplies on hand (esti-
mated to the extent necessary); and

(ii) Any other relevant data that the Con-
tracting Officer may reasonably require.

(3) If the Contractor fails to submit the
data required by subparagraphs (1) and (2)
above within the time specified and it is
later determined that the Government has
overpaid the Contractor, the Contractor
shall repay the excess to the Government
immediately. Unless repaid within 30 days
after the end of the data submittal period,
the amount of the excess shall bear interest,
computed from the date the data were due to
the date of repayment, at the rate estab-
lished in accordance with the Interest
clause.

(d) Establishing firm fixed price or final profit
adjustment formula. Upon the Contracting Of-
ficer’s receipt of the data required by para-
graph (c) above the Contracting Officer and
the Contractor shall promptly establish ei-
ther a firm fixed price or a profit adjustment
formula for determining final profit, as fol-
lows:

(1) The parties shall negotiate a total firm
target cost, based upon the data submitted
under paragraph (c) above.
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(2) If the total firm target cost is more
than the total initial target cost, the total
initial target profit shall be decreased. If the
total firm target cost is less than the total
initial target cost, the total initial target
profit shall be increased. The initial target
profit shall be increased or decreased by

percent [see Note 2] of the difference
between the total initial target cost and the
total firm target cost. The resulting amount
shall be the total firm target profit; provided,
that in no event shall the total firm target
profit be less than —— percent or more than
—— percent [Contracting Officer insert per-
cents] of the total initial target cost.

(3) If the total firm target cost plus the
total firm target profit represent a reason-
able price for performing that part of the
contract subject to price revision under this
clause, the parties may agree on a firm fixed
price, which shall be evidenced by a contract
modification signed by the Contractor and
the Contracting Officer.

(4) Failure of the parties to agree to a firm
fixed price shall not constitute a dispute
under the Disputes clause. If agreement is
not reached, or if establishment of a firm
fixed price is inappropriate, the Contractor
and the Contracting Officer shall establish a
profit adjustment formula under which the
total final price shall be established by ap-
plying to the total final negotiated cost an
adjustment for profit or loss, determined as
follows:

(i) If the total final negotiated cost is
equal to the total firm target cost, the ad-
justment is the total firm target profit.

(ii) If the total final negotiated cost is
greater than the total firm target cost, the
adjustment is the total firm target profit,
less —— percent of the amount by which the
total final negotiated cost exceeds the total
firm target cost.

(iii) If the total final negotiated cost is less
than the total firm target cost, the adjust-
ment is the total firm target profit, plus —
percent of the amount by which the total
final negotiated cost is less than the total
firm target cost.

(iv) The total firm target cost, total firm
target profit, and the profit adjustment for-
mula for determining final profit shall be
evidenced by a modification to this contract
signed by the Contractor and the Contract-
ing Officer.

(e) Submitting data for final price revision.
Unless a firm fixed price has been estab-
lished in accordance with paragraph (d)
above within [Contracting Officer in-
sert number of days] days after the end of the
month in which the Contractor has delivered
the last unit of supplies and completed the
services specified by item number in para-
graph (a) above, the Contractor shall submit
on Standard Form 1411 (or in any other form
on which the parties agree)—
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(1) A detailed statement of all costs in-
curred up to the end of that month in per-
forming all work under the items;

(2) An estimate of costs of further perform-
ance, if any, that may be necessary to com-
plete performance of all work under the
items;

(3) A list of all residual inventory and an
estimate of its value; and

(4) Any other relevant data that the Con-
tracting Officer may reasonably require.

() Final price revision. Unless a firm fixed
price has been agreed to in accordance with
paragraph (d) above, the Contractor and the
Contracting Officer shall, promptly after
submission of the data required by paragraph
(e) above, establish the total final price, as
follows:

(1) On the basis of the information required
by paragraph (e) above, together with any
other pertinent information, the parties
shall negotiate the total final cost incurred
or to be incurred for the supplies delivered
(or services performed) and accepted by the
Government and which are subject to price
revision under this clause.

(2) The total final price shall be estab-
lished by applying to the total final nego-
tiated cost an adjustment for final profit or
loss determined as agreed upon under sub-
paragraph (d)(4) above.

(g) Contract modification. The total final
price of the items specified in paragraph (a)
above shall be evidenced by a modification
to this contract, signed by the Contractor
and the Contracting Officer. This price shall
not be subject to revision, notwithstanding
any changes in the cost of performing the
contract, except to the extent that—

(1) The parties may agree in writing, before
the determination of total final price, to ex-
clude specific elements of cost from this
price and to a procedure for subsequent dis-
position of these elements; and

(2) Adjustments or credits are explicitly
permitted or required by this or any other
clause in this contract.

(h) Adjustment of billing prices. (1) Pending
execution of the contract modification (see
paragraph (e) above), the Contractor shall
submit invoices or vouchers in accordance
with billing prices as provided in this para-
graph. The billing prices shall be the initial
target prices shown in this contract until
firm target prices are established under
paragraph (d) above. When established, the
firm target prices shall be used as the billing
prices.

(2) If at any time it appears from informa-
tion provided by the contractor under sub-
paragraph (i)(1) below that the then-current
billing prices will be substantially greater
than the estimated final prices, the parties
shall negotiate a reduction in the billing
prices. Similarly, the parties may negotiate
an increase in billing prices by any or all of
the difference between the target prices and
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the ceiling price, upon the Contractor’s sub-
mission of factual data showing that the
final cost under this contract will be sub-
stantially greater than the target cost.

(3) Any adjustment of billing prices shall
be reflected in a contract modification and
shall not affect the determination of any
price under paragraph (d) or (f) above. After
the contract modification establishing the
total final price is executed, the total
amount paid or to be paid on all invoices or
vouchers shall be adjusted to reflect the
total final price, and any resulting addi-
tional payments, refunds, or credits shall be
made promptly.

(i) Quarterly limitation on payments state-
ment. This paragraph (i) shall apply until a
firm fixed price or a total final price is es-
tablished under subparagraph (d)(3) or (f)(2).

(1) Within 45 days after the end of each
quarter of the Contractor’s fiscal year in
which a delivery is first made (or services
are first performed) and accepted by the Gov-
ernment under this contract, and for each
quarter thereafter, the Contractor shall sub-
mit to the contract administration office
(with a copy to the contracting office and
the cognizant contract auditor) a statement,
cumulative from the beginning of the con-
tract, showing—

(i) The total contract price of all supplies
delivered (or services performed) and accept-
ed by the Government and for which final
prices have been established;

(ii) The total cost (estimated to the extent
necessary) reasonably incurred for, and prop-
erly allocable solely to, the supplies deliv-
ered (or services performed) and accepted by
the Government and for which final prices
have not been established;

(iit) The portion of the total interim profit
(used in establishing the initial contract
price or agreed to for the purpose of this
paragraph (i)) that is in direct proportion to
the supplies delivered (or services performed)
and accepted by the Government and for
which final prices have not been estab-
lished—increased or decreased in accordance
with subparagraph (d)(4) above when the
amount stated under subdivision (ii), imme-
diately above, differs from the aggregate
firm target costs of the supplies or services;
and

(iv) The total amount of all invoices or
vouchers for supplies delivered (or services
performed) and accepted by the Government
(including amounts applied or to be applied
to liquidate progress payments).

(2) Notwithstanding any provision of this
contract authorizing greater payments, if on
any quarterly statement the amount under
subdivision (1)(iv) above exceeds the sum due
the Contractor, as computed in accordance
with subdivisions (1)(i), (ii), and (iii) above,
the Contractor shall immediately refund or
credit to the Government the amount of this
excess. The Contractor may, when appro-
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priate, reduce this refund or credit by the
amount of any applicable tax credits due the
Contractor under 26 U.S.C. 1481 and by the
amount of previous refunds or credits ef-
fected under this clause. If any portion of the
excess has been applied to the liquidation of
progress payments, then that portion may,
instead of being refunded, be added to the
unliquidated progress payment account con-
sistent with the Progress Payments clause.
The Contractor shall provide complete de-
tails to support any claimed reductions in
refunds.

(3) If the Contractor fails to submit the
quarterly statement within 45 days after the
end of each quarter and it is later deter-
mined that the Government has overpaid the
Contractor, the Contractor shall repay the
excess to the Government immediately. Un-
less repaid within 30 days after the end of the
statement submittal period, the amount of
the excess shall bear interest, computed
from the date the quarterly statement was
due to the date of repayment, at the rate es-
tablished in accordance with the Interest
clause.

(J) Subcontracts. No subcontract placed
under this contract may provide for payment
on a cost-plus-a-percentage-of-cost basis.
The Contractor shall—

(1) Insert in each price redetermination or
incentive price revision subcontract the sub-
stance of paragraph (i) above, and of this
paragraph (j), modified to omit mention of
the Government and to reflect the position
of the Contractor as purchaser and of the
subcontractor as vendor, and to omit that
part of subparagraph (i)(2) above relating to
tax credits; and

(2) Include in each cost-reimbursement
subcontract a requirement that each lower-
tier price redetermination or incentive price
revision subcontract contain the substance
of paragraph (i) above, and of this paragraph
(J), modified as required by subparagraph
()(1), immediately above.

(k) Disagreements. If the Contractor and the
Contracting Officer fail to agree upon (1) a
total firm target cost and a final profit ad-
justment formula or (2) a total final price,
within 60 days (or within such other period
as the Contracting Officer may specify) after
the date on which the data required in para-
graphs (c) and (e) above are to be submitted,
the Contracting Officer shall promptly issue
a decision in accordance with the Disputes
clause.

(I) Termination. If this contract is termi-
nated before the total final price is estab-
lished, prices of supplies or services subject
to price revision shall be established in ac-
cordance with this clause for (1) completed
supplies and services accepted by the Gov-
ernment and (2) those supplies or services
not terminated under a partial termination.
All other elements of the termination shall
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be resolved in accordance with other applica-
ble clauses of this contract.

(m) Equitable adjustments under other
clauses. If an equitable adjustment in the
contract price is made under any other
clause of this contract before the total final
price is established, the adjustment shall be
made in the total target cost and may be
made in the maximum dollar limit on the
total final price, the total target profit, or
both. If the adjustment is made after the
total final price is established, only the total
final price shall be adjusted.

(n) Exclusion from target price and total final
price. If any clause of this contract provides
that the contract price does not or will not
include an amount for a specific purpose,
then neither any target price nor the total
final price includes or will include any
amount for that purpose.

(0) Separate reimbursement. If any clause of
this contract expressly provides that the
cost of performance of an obligation shall be
at Government expense, that expense shall
not be included in any target price or in the
total final price, but shall be reimbursed sep-
arately.

(p) Taxes. As used in the Federal, State,
and Local Taxes clause or in any other
clause that provides for certain taxes or du-
ties to be included in, or excluded from, the
contract price, the term contract price in-
cludes the total target price or, if it has been
established, the total final price. When any
of these clauses requires that the contract
price be increased or decreased as a result of
changes in the obligation of the Contractor
to pay or bear the burden of certain taxes or
duties, the increase or decrease shall be
made in the total target price or, if it has
been established, in the total final price, so
that it will not affect the Contractor’s profit
or loss on this contract.

(End of clause)

NOTES:

(1) The degree of completion may be based on
a percentage of contract performance or any
other reasonable basis.

(2) The language may be changed to describe
a negotiated adjustment pattern under
which the extent of adjustment is not the
same for all levels of cost variation.

Alternate | (APR 1984). If the contract
calls for supplies or services to be or-
dered under a provisioning document
or Government option and the prices
are to be subject to the incentive price
revision described in the basic clause,
add the following paragraph (q) to the
basic clause:

(q) Provisioning and options. Parts, other
supplies, or services that are to be furnished
under this contract on the basis of a provi-
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sioning document or Government option
shall be subject to price revision in accord-
ance with this clause. Any prices established
for these parts, other supplies, or services
under a provisioning document or Govern-
ment option shall be treated as initial target
prices, or target prices as agreed upon and
stipulated in the pricing document support-
ing the provisioning or added items. Initial
or firm target costs and profits and final
prices covering these parts, other supplies,
or services may be established separately, in
the aggregate, or in any combination, as the
parties may agree.

52.216-18 Ordering.

As prescribed in 16.506(a), insert the
following clause:

ORDERING (OCT 1995)

(a) Any supplies and services to be fur-
nished under this contract shall be ordered
by issuance of delivery orders or task orders
by the individuals or activities designated in
the Schedule. Such orders may be issued
from through [insert
dates].

(b) All delivery orders or task orders are
subject to the terms and conditions of this
contract. In the event of conflict between a
delivery order or task order and this con-
tract, the contract shall control.

(c) If mailed, a delivery order or task order
is considered ‘“‘issued’” when the Government
deposits the order in the mail. Orders may be
issued orally, by facsimile, or by electronic
commerce methods only if authorized in the
Schedule.

(End of clause)

[60 FR 49727, Sept. 26, 1995]

52.216-19 Order Limitations.

As prescribed in 16.506(b), insert a
clause substantially the same as fol-
lows:

ORDER LIMITATIONS (OCT 1995)

(a) Minimum order. When the Government
requires supplies or services covered by this
contract in an amount of less than
[insert dollar figure or quantity], the Govern-
ment is not obligated to purchase, nor is the
Contractor obligated to furnish, those sup-
plies or services under the contract.

(b) Maximum order. The Contractor is not
obligated to honor—

(1) Any order for a single item in excess of

[insert dollar figure or quantity];

(2) Any order for a combination of items in
excess of [insert dollar figure or quan-
tity]; or

(3) A series of orders from the same order-
ing office within days that together
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call for quantities exceeding the limitation
in subparagraph (1) or (2) above.

(c) If this is a requirements contract (i.e.,
includes the Requirements clause at sub-
section 52.216-21 of the Federal Acquisition
Regulation (FAR)), the Government is not
required to order a part of any one require-
ment from the Contractor if that require-
ment exceeds the maximum-order limita-
tions in paragraph (b) above.

(d) Notwithstanding paragraphs (b) and (c)
above, the Contractor shall honor any order
exceeding the maximum order limitations in
paragraph (b), unless that order (or orders) is
returned to the ordering office within
days after issuance, with written notice stat-
ing the Contractor’s intent not to ship the
item (or items) called for and the reasons.
Upon receiving this notice, the Government
may acquire the supplies or services from an-
other source.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 49727, Sept. 26, 1995]

52.216-20 Definite Quantity.

As prescribed in 16.506(c), insert the
following clause:

DEFINITE QUANTITY (OCT 1995)

(a) This is a definite-quantity, indefinite-
delivery contract for the supplies or services
specified, and effective for the period stated,
in the Schedule.

(b) The Government shall order the quan-
tity of supplies or services specified in the
Schedule, and the Contractor shall furnish
them when ordered. Delivery or performance
shall be at locations designated in orders is-
sued in accordance with the Ordering clause
and the Schedule.

(c) Except for any limitations on quan-
tities in the Order Limitations clause or in
the Schedule, there is no limit on the num-
ber of orders that may be issued. The Gov-
ernment may issue orders requiring delivery
to multiple destinations or performance at
multiple locations.

(d) Any order issued during the effective
period of this contract and not completed
within that time shall be completed by the
Contractor within the time specified in the
order. The contract shall govern the Con-
tractor’s and Government’s rights and obli-
gations with respect to that order to the
same extent as if the order were completed
during the contract’s effective period; pro-
vided, that the Contractor shall not be re-
quired to make any deliveries under this
contract after [insert date].

52.216-21
(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 49727, Sept. 26, 1995]

52.216-21 Requirements.

As prescribed in 16.506(d), insert the
following clause:

REQUIREMENTS (OCT 1995)

(a) This is a requirements contract for the
supplies or services specified, and effective
for the period stated, in the Schedule. The
quantities of supplies or services specified in
the Schedule are estimates only and are not
purchased by this contract. Except as this
contract may otherwise provide, if the Gov-
ernment’s requirements do not result in or-
ders in the quantities described as estimated
or maximum in the Schedule, that fact shall
not constitute the basis for an equitable
price adjustment.

(b) Delivery or performance shall be made
only as authorized by orders issued in ac-
cordance with the Ordering clause. Subject
to any limitations in the Order Limitations
clause or elsewhere in this contract, the Con-
tractor shall furnish to the Government all
supplies or services specified in the Schedule
and called for by orders issued in accordance
with the Ordering clause. The Government
may issue orders requiring delivery to mul-
tiple destinations or performance at mul-
tiple locations.

(c) Except as this contract otherwise pro-
vides, the Government shall order from the
Contractor all the supplies or services speci-
fied in the Schedule that are required to be
purchased by the Government activity or ac-
tivities specified in the Schedule.

(d) The Government is not required to pur-
chase from the Contractor requirements in
excess of any limit on total orders under this
contract.

(e) If the Government urgently requires de-
livery of any quantity of an item before the
earliest date that delivery may be specified
under this contract, and if the Contractor
will not accept an order providing for the ac-
celerated delivery, the Government may ac-
quire the urgently required goods or services
from another source.

(f) Any order issued during the effective pe-
riod of this contract and not completed with-
in that period shall be completed by the Con-
tractor within the time specified in the
order. The contract shall govern the Con-
tractor’s and Government’s rights and obli-
gations with respect to that order to the
same extent as if the order were completed
during the contract’s effective period; pro-
vided, that the Contractor shall not be re-
quired to make any deliveries under this
contract after [insert date].
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(End of clause)

Alternate | (APR 1984). If the require-
ments contract is for nonpersonal serv-
ices and related supplies and covers es-
timated requirements that exceed a
specific Government activity’s internal
capability to produce or perform, sub-
stitute the following paragraph (c) for
paragraph (c) of the basic clause:

(c) The estimated quantities are not the
total requirements of the Government activ-
ity specified in the Schedule, but are esti-
mates of requirements in excess of the quan-
tities that the activity may itself furnish
within its own capabilities. Except as this
contract otherwise provides, the Government
shall order from the Contractor all of that
activity’s requirements for supplies and serv-
ices specified in the Schedule that exceed the
quantities that the activity may itself fur-
nish within its own capabilities.

Alternate 1l (APR 1984). If the require-
ments contract includes subsistence for
both Government use and resale in the
same Schedule, and similar products
may be acquired on a brand-name
basis, add the following paragraph (g)
to the basic clause:

(g) The requirements referred to in this
contract are for items to be manufactured
according to Government specifications.
Notwithstanding anything to the contrary
stated in the contract, the Government may
acquire similar products by brand name from
other sources for resale.

Alternate 11l (OCT 1995). If the re-
quirements contract involves a partial
small business set-aside, substitute the
following paragraph (c) for paragraph
(c) of the basic clause:

() The Government’s requirements for
each item or subitem of supplies or services
described in the Schedule are being pur-
chased through one non-set-aside contract
and one set-aside contract. Therefore, the
Government shall order from each Contrac-
tor approximately one-half of the total sup-
plies or services specified in the Schedule
that are required to be purchased by the
specified Government activity or activities.
The Government may choose between the
set-aside Contractor and the non-set-aside
Contractor in placing any particular order.
However, the Government shall allocate suc-
cessive orders, in accordance with its deliv-
ery requirements, to maintain as close a
ratio as is reasonably practicable between
the total quantities ordered from the two
Contractors.

Alternate IV (OCT 1995). If the con-
tract includes subsistence for both
Government use and resale in the same
Schedule and similar products may be

48 CFR Ch. 1 (10-1-96 Edition)

acquired on a brand-name basis and the
contract also involves a partial small
business set-aside, substitute the fol-
lowing paragraph (c) for paragraph (c)
of the basic clause and add the follow-
ing paragraph (g) to the basic clause:

() The Government’s requirements for
each item or subitem of supplies or services
described in the Schedule are being pur-
chased through one non-set-aside contract
and one set-aside contract. Therefore, the
Government shall order from each Contrac-
tor approximately one-half of the total sup-
plies or services specified in the Schedule
that are required to be purchased by the
specified Government activity or activities.
The Government may choose between the
set-aside Contractor and the non-set-aside
Contractor in placing any particular order.
However, the Government shall allocate suc-
cessive orders, in accordance with its deliv-
ery requirements, to maintain as close a
ratio as is reasonably practicable between
the total quantities ordered from the two
Contractors.

(g) The requirements referred to in this
contract are for items to be manufactured
according to the Government specifications.
Notwithstanding anything to the contrary
stated in the contract, the Government may
acquire similar products by brand name from
other sources for resale.

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48264, Sept. 18, 1995; 60 FR 49727, Sept. 26,
1995]

52.216-22 Indefinite Quantity.

As prescribed in 16.506(e), insert the
following clause:

INDEFINITE QUANTITY (OCT 1995)

(a) This is an indefinite-quantity contract
for the supplies or services specified, and ef-
fective for the period stated, in the Schedule.
The quantities of supplies and services speci-
fied in the Schedule are estimates only and
are not purchased by this contract.

(b) Delivery or performance shall be made
only as authorized by orders issued in ac-
cordance with the Ordering clause. The Con-
tractor shall furnish to the Government,
when and if ordered, the supplies or services
specified in the Schedule up to and including
the quantity designated in the Schedule as
the maximum. The Government shall order at
least the quantity of supplies or services des-
ignated in the Schedule as the minimum.

(c) Except for any limitations on quan-
tities in the Order Limitations clause or in
the Schedule, there is no limit on the num-
ber of orders that may be issued. The Gov-
ernment may issue orders requiring delivery
to multiple destinations or performance at
multiple locations.
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(d) Any order issued during the effective
period of this contract and not completed
within that period shall be completed by the
Contractor within the time specified in the
order. The contract shall govern the Con-
tractor’s and Government’s rights and obli-
gations with respect to that order to the
same extent as if the order were completed
during the contract’s effective period; pro-
vided, that the Contractor shall not be re-
quired to make any deliveries under this
contract after [insert date].

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 38518, Sept. 18, 1990; 60 FR 49727, Sept. 26,
1995]

52.216-23 Execution and Commence-
ment of Work.

As prescribed in 16.603-4(b)(1), insert
the following clause in solicitations
and contracts when a letter contract is
contemplated, except that it may be
omitted from letter contracts awarded
on SF 26:

EXECUTION AND COMMENCEMENT OF WORK
(APR 1984)

The Contractor shall indicate acceptance
of this letter contract by signing three cop-
ies of the contract and returning them to the
Contracting Officer not later than
[insert date]. Upon acceptance by both par-
ties, the Contractor shall proceed with per-
formance of the work, including purchase of
necessary materials.

(End of clause)

52.216-24 Limitation of Government
Liability.

As prescribed in 16.603-4(b)(2), insert
the following clause in solicitations
and contracts when a letter contract is
contemplated:

LIMITATION OF GOVERNMENT LIABILITY (APR
1984)

(&) In performing this contract, the Con-
tractor is not authorized to make expendi-
tures or incur obligations exceeding
dollars.

(b) The maximum amount for which the
Government shall be liable if this contract is
terminated is dollars.

(End of clause)

52.216-25 Contract Definitization.

As prescribed in 16.603-4(b)(3), insert
the following clause:

52.216-25

CONTRACT DEFINITIZATION (APR 1984)

(@) A——— [insert specific type of contract]
definitive contract is contemplated. The
Contractor agrees to begin promptly nego-
tiating with the Contracting Officer the
terms of a definitive contract that will in-
clude (1) all clauses required by the Federal
Acquisition Regulation (FAR) on the date of
execution of the letter contract, (2) all
clauses required by law on the date of execu-
tion of the definitive contract, and (3) any
other mutually agreeable clauses, terms, and
conditions. The Contractor agrees to submit
a —— [insert specific type of proposal (e.g.,
fixed-price or cost-and-fee)] proposal and cost
or pricing data supporting its proposal.

(b) The schedule for definitizing this con-
tract is [insert target date for definitization of
the contract and dates for submission of pro-
posal, beginning of negotiations, and, if appro-
priate, submission of make-or-buy and sub-
contracting plans and cost or pricing data]:

(c) If agreement on a definitive contract to
supersede this letter contract is not reached
by the target date in paragraph (b) above, or
within any extension of it granted by the
Contracting Officer, the Contracting Officer
may, with the approval of the head of the
contracting activity, determine a reasonable
price or fee in accordance with subpart 15.8
and part 31 of the FAR, subject to Contractor
appeal as provided in the Disputes clause. In
any event, the Contractor shall proceed with
completion of the contract, subject only to
the Limitation of Government Liability
clause.

(1) After the Contracting Officer’s deter-
mination of price or fee, the contract shall
be governed by—

(i) All clauses required by the FAR on the
date of execution of this letter contract for
either fixed-price or cost-reimbursement
contracts, as determined by the Contracting
Officer under this paragraph (c);

(ii) All clauses required by law as of the
date of the Contracting Officer’s determina-
tion; and

(iii) Any other clauses, terms, and condi-
tions mutually agreed upon.

(2) To the extent consistent with subpara-
graph (c)(1) above, all clauses, terms, and
conditions included in this letter contract
shall continue in effect, except those that by
their nature apply only to a letter contract.

(End of clause)

Alternate | (APR 1984). In letter con-
tracts awarded on the basis of price
competition, add the following para-
graph (d) to the basic clause:
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(d) The definitive contract resulting from
this letter contract will include a negotiated
[insert price ceiling or firm fixed price]

in no event to exceed [insert the pro-
posed price upon which the award was based].

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 48221, Sept. 18, 1995]

52.216-26 Payments of Allowable Costs
Before Definitization.

As prescribed in 16.603-4(c), insert the
following clause in solicitations and
contracts if a cost-reimbursement de-
finitive contract is contemplated, un-
less the acquisition involves conver-
sion, alteration, or repair of ships:

PAYMENTS OF ALLOWABLE COSTS BEFORE
DEFINITIZATION (APR 1984)

(a) Reimbursement rate. Pending the placing
of the definitive contract referred to in this
letter contract, the Government shall
promptly reimburse the Contractor for all
allowable costs under this contract at the
following rates:

(1) One hundred percent of approved costs
representing progress payments to sub-
contractors under fixed-price subcontracts;
provided, that the Government’s payments to
the Contractor shall not exceed 80 percent of
the allowable costs of those subcontractors.

(2) One hundred percent of approved costs
representing cost-reimbursement sub-
contracts; provided, that the Government’s
payments to the Contractor shall not exceed
85 percent of the allowable costs of those
subcontractors.

(3) Eighty-five percent of all
proved costs.

(b) Limitation of reimbursement. To deter-
mine the amounts payable to the Contractor
under this letter contract, the Contracting
Officer shall determine allowable costs in ac-
cordance with the applicable cost principles
in part 31 of the Federal Acquisition Regula-
tion (FAR). The total reimbursement made
under this paragraph shall not exceed 85 per-
cent of the maximum amount of the Govern-
ment’s liability, as stated in this contract.

(¢) Invoicing. Payments shall be made
promptly to the Contractor when requested
as work progresses, but (except for small
business concerns) not more often than every
2 weeks, in amounts approved by the Con-
tracting Officer. The Contractor may submit
to an authorized representative of the Con-
tracting Officer, in such form and reasonable
detail as the representative may require, an
invoice or voucher supported by a statement
of the claimed allowable cost incurred by the
Contractor in the performance of this con-
tract.

(d) Allowable costs. For the purpose of de-
termining allowable costs, the term costs in-
cludes—

other ap-
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(1) Those recorded costs that result, at the
time of the request for reimbursement, from
payment by cash, check, or other form of ac-
tual payment for items or services purchased
directly for the contract;

(2) When the Contractor is not delinquent
in payment of costs of contract performance
in the ordinary course of business, costs in-
curred, but not necessarily paid, for—

(i) Materials issued from the Contractor’s
stores inventory and placed in the produc-
tion process for use on the contract;

(ii) Direct labor;

(iit) Direct travel;

(iv) Other direct in-house costs; and

(v) Properly allocable and allowable indi-
rect costs as shown on the records main-
tained by the Contractor for purposes of ob-
taining reimbursement under Government
contracts; and

(3) The amount of progress payments that
have been paid to the Contractor’s sub-
contractors under similar cost standards.

(e) Small business concerns. A small business
concern may receive more frequent pay-
ments than every 2 weeks and may invoice
and be paid for recorded costs for items or
services purchased directly for the contract,
even though it has not yet paid for such
items or services.

(f) Audit. At any time before final pay-
ment, the Contracting Officer may have the
Contractor’s invoices or vouchers and state-
ments of costs audited. Any payment may be
(1) reduced by any amounts found by the
Contracting Officer not to constitute allow-
able costs or (2) adjusted for overpayments
or underpayments made on preceding in-
voices or vouchers.

(End of clause)

52.216-27 Single or Multiple Awards.

As prescribed in 16.506(f), insert the
following provision:

SINGLE OR MULTIPLE AWARDS (OCT 1995)

The Government may elect to award a sin-
gle delivery order contract or task order con-
tract or to award multiple delivery order
contracts or task order contracts for the
same or similar supplies or services to two or
more sources under this solicitation.

(End of provision)

[60 FR 49727, Sept. 26, 1995]
52.216-28 Multiple Awards for Advi-
sory and Assistance Services.

As prescribed in 16.506(g), insert the
following provision:
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MULTIPLE AWARDS FOR ADVISORY AND
ASSISTANCE SERVICES (OCT 1995)

The Government intends to award multiple
contracts for the same or similar advisory
and assistance services to two or more
sources under this solicitation unless the
Government determines, after evaluation of
offers, that only one offeror is capable of pro-
viding the services at the level of quality re-
quired.

(End of provision)

[60 FR 49728, Sept. 26, 1995]
52.217-1 [Reserved]

52.217-2 Cancellation Under Multiyear
Contracts.

As prescribed in 17.109(a), insert the
following clause:

CANCELLATION UNDER MULTIYEAR CONTRACTS
(JuL 1996)

(a) Cancellation, as used in this clause,
means that the Government is canceling its
requirements for all supplies or services in
program years subsequent to that in which
notice of cancellation is provided. Cancella-
tion shall occur by the date or within the
time period specified in the Schedule, unless
a later date is agreed to, if the Contracting
Officer (1) notifies the Contractor that funds
are not available for contract performance
for any subsequent program year, or (2) fails
to notify the Contractor that funds are
available for performance of the succeeding
program year requirement.

(b) Except for cancellation under this
clause or termination under the Default
clause, any reduction by the Contracting Of-
ficer in the requirements of this contract
shall be considered a termination under the
Termination for Convenience of the Govern-
ment clause.

(c) If cancellation under this clause occurs,
the Contractor will be paid a cancellation
charge not over the cancellation ceiling
specified in the Schedule as applicable at the
time of cancellation.

(d) The cancellation charge will cover only
(1) costs (i) incurred by the Contractor and/
or subcontractor, (ii) reasonably necessary
for performance of the contract, and (iii)
that would have been equitably amortized
over the entire multiyear contract period
but, because of the cancellation, are not so
amortized, and (2) a reasonable profit or fee
on the costs.

(e) The cancellation charge shall be com-
puted and the claim made for it as if the
claim were being made under the Termi-
nation for Convenience of the Government
clause of this contract. The Contractor shall
submit the claim promptly but no later than

52.217-2

1 year from the date (1) of notification of the
nonavailability of funds, or (2) specified in
the Schedule by which notification of the
availability of additional funds for the next
succeeding program year is required to be is-
sued, whichever is earlier, unless extensions
in writing are granted by the Contracting Of-
ficer.

(f) The Contractor’s claim may include—

(1) Reasonable nonrecurring costs (see Sub-
part 15.8 of the Federal Acquisition Regula-
tion) which are applicable to and normally
would have been amortized in all supplies or
services which are multiyear requirements;

(2) Allocable portions of the costs of facili-
ties acquired or established for the conduct
of the work, to the extent that it is imprac-
ticable for the Contractor to use the facili-
ties in its commercial work, and if the costs
are not charged to the contract through
overhead or otherwise depreciated;

(3) Costs incurred for the assembly, train-
ing, and transportation to and from the job
site of a specialized work force; and

(4) Costs not amortized solely because the
cancellation had precluded anticipated bene-
fits of Contractor or subcontractor learning.

(9) The claim shall not include—

(1) Labor, material, or other expenses in-
curred by the Contractor or subcontractors
for performance of the canceled work;

(2) Any cost already paid to the Contrac-
tor;

(3) Anticipated profit or unearned fee on
the canceled work; or

(4) For service contracts, the remaining
useful commercial life of facilities. ‘““Useful
commercial life’” means the commercial util-
ity of the facilities rather than their phys-
ical life with due consideration given to such
factors as location of facilities, their special-
ized nature, and obsolescence.

(h) This contract may include an Option
clause with the period for exercising the op-
tion limited to the date in the contract for
notification that funds are available for the
next succeeding program year. If so, the Con-
tractor agrees not to include in option quan-
tities any costs of a startup or nonrecurring
nature that have been fully set forth in the
contract. The Contractor further agrees that
the option quantities will reflect only those
recurring costs and a reasonable profit or fee
necessary to furnish the additional option
quantities.

(i) Quantities added to the original con-
tract through the Option clause of this con-
tract shall be included in the quantity can-
celed for the purpose of computing allowable
cancellation charges.

(End of clause)

[61 FR 39207, July 26, 1996]
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52.217-3 Evaluation Exclusive of Op-
tions.

As prescribed in 17.208(a), insert a
provision substantially the same as the
following in solicitations when the so-
licitation includes an option clause and
does not include one of the provisions
prescribed in 17.208(b) or (c):

EVALUATION EXCLUSIVE OF OPTIONS (APR 1984)

The Government will evaluate offers for
award purposes by including only the price
for the basic requirement; i.e., options will
not be included in the evaluation for award
purposes.

(End of provision)

52.217-4 Evaluation of Option Exer-
cised at Time of Contract Award.

As prescribed in 17.208(b), insert a
provision substantially the same as the
following:

EVALUATION OF OPTIONS EXERCISED AT TIME
OF CONTRACT AWARD (JUN 1988)

Except when it is determined in accord-
ance with FAR 17.206(b) not to be in the Gov-
ernment’s best interests, the Government
will evaluate the total price for the basic re-
quirement together with any option(s) exer-
cised at the time of award.

(End of provision)

[53 FR 17860, May 18, 1988]

52.217-5 Evaluation of Options.

As prescribed in 17.208(c)(1), insert a
provision substantially the same as the
following:

EVALUATION OF OPTIONS (JuL 1990)

Except when it is determined in accord-
ance with FAR 17.206(b) not to be in the Gov-
ernment’s best interests, the Government
will evaluate offers for award purposes by
adding the total price for all options to the
total price for the basic requirement. Eval-
uation of options will not obligate the Gov-
ernment to exercise the option(s).

(End of provision)

[53 FR 17860, May 18, 1988, as amended at 55
FR 25532, June 21, 1990]

52.217-6 Option for
tity.
As prescribed in 17.208(d), insert a
clause substantially the same as the
following:

Increased Quan-
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OPTION FOR INCREASED QUANTITY (MAR 1989)

The Government may increase the quan-
tity of supplies called for in the Schedule at
the unit price specified. The Contracting Of-
ficer may exercise the option by written no-
tice to the Contractor within [insert in
the clause the period of time in which the Con-
tracting Officer has to exercise the option]. De-
livery of the added items shall continue at
the same rate as the like items called for
under the contract, unless the parties other-
wise agree.

(End of clause)

[54 FR 5058, Jan. 31, 1989]

52.217-7 Option for Increased Quan-
tity—Separately Priced Line Item.

As prescribed in 17.208(e), insert a
clause substantially the same as the
following:

OPTION FOR INCREASED QUANTITY-
SEPARATELY PRICED LINE ITEM (MAR 1989)

The Government may require the delivery
of the numbered line item, identified in the
Schedule as an option item, in the quantity
and at the price stated in the Schedule. The
Contracting Officer may exercise the option
by written notice to the Contractor within
[insert in the clause the period of time in
which the Contracting Officer has 