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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16..............................................................as of January 1
Title 17 through Title 27 .................................................................as of April 1
Title 28 through Title 41 ..................................................................as of July 1
Title 42 through Title 50.............................................................as of October 1

The appropriate revision date is printed on the cover of each volume.

LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, October 1, 1996), consult the ‘‘List of CFR Sections Affected (LSA),’’
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS

The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949–1963, 1964–1972, or 1973–1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected’’ is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 523–4534.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I), and Acts Requiring Publication in the Federal Register (Table
II). A list of CFR titles, chapters, and parts and an alphabetical list of agencies
publishing in the CFR are also included in this volume.

An index to the text of ‘‘Title 3—The President’’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Reg-
ister.
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A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd–numbered pages.

For inquiries concerning CFR reference assistance, call 202–523–5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202–512–1800, M–F, 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202–512–2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250–7954. For GPO Customer Service call 202–512–1803.

RICHARD L. CLAYPOOLE,

Director,

Office of the Federal Register.

October 1, 1996.
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THIS TITLE

Title 49—TRANSPORTATION is composed of seven volumes. The parts in these
volumes are arranged in the following order: Parts 1–99, parts 100–185, parts 186–
199, parts 200–399, parts 400–999, parts 1000–1199, part 1200 to End. The first volume
(parts 1–99) contains current regulations issued under subtitle A—Office of the
Secretary of Transportation; the second volume (parts 100–185) and the third vol-
ume (parts 186–199) contain the current regulations issued under chapter I—Re-
search and Special Programs Administration (DOT); the fourth volume (parts
200–399) contains the current regulations issued under chapter II—Federal Rail-
road Administration (DOT), and chapter III—Federal Highway Administration
(DOT); the fifth volume (parts 400–999) contains the current regulations issued
under chapter IV—Coast Guard (DOT), chapter V—National Highway Traffic Safe-
ty Administration (DOT), chapter VI—Federal Transit Administration (DOT),
chapter VII—National Railroad Passenger Corporation (AMTRAK), and chapter
VIII—National Transportation Safety Board; the sixth volume (parts 1000–1199)
and the seventh volume (part 1200 to End) both contain current regulations issued
under chapter X—Surface Transportation Board, Department of Transportation.
The contents of these volumes represent all current regulations codified under
this title of the CFR as of October 1, 1996.

In the volume containing parts 100–185, see § 172.101 for the Hazardous Materials
Table, and § 172.102 for the Optional Hazardous Materials Table. An Identification
Number Cross Reference Index to Proper Shipping Names in §§ 172.101 and 172.102
appears at the beginning of part 172. The Federal Motor Vehicle Safety Standards
appear in part 571.

Redesignation tables for chapter X—Surface Transportation Board, Depart-
ment of Transportation appear in the Finding Aids section of the sixth and sev-
enth volumes.

For this volume Ann Elise Maso was the Chief Editor. The Code of Federal
Regulations publication program is under the direction of Frances D. McDonald,
assisted by Alomha S. Morris.
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Title 49—Transportation
(This book contains parts 1 to 99)

Part
SUBTITLE A—OFFICE OF THE SECRETARY OF TRANSPOR-

TATION ................................................................................ 1
EDITORIAL NOTE: Other regulations issued by the Department of Transportation appear in

14 CFR chapters I and II, 23 CFR, 33 CFR chapters I and IV, 44 CFR chapter IV, 46 CFR chap-
ters I and II, 48 CFR chapter 12, and 49 CFR chapters I through VI.
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Subtitle A—Office of the
Secretary of Transportation

Part Page
1 Organization and delegation of powers and duties .. 5
3 Official seal ............................................................. 50
5 Rulemaking procedures ........................................... 51
6 Implementation of Equal Access to Justice Act in

agency proceedings .............................................. 53
7 Public availability of information .......................... 59
8 Classification and declassification of national se-

curity information and material .......................... 88
9 Testimony of employees of the Department and

production of records in legal proceedings ........... 96
10 Maintenance of and access to records pertaining to

individuals ............................................................ 100
11 Protection of human subjects ................................. 128
17 Intergovernmental review of Department of Trans-

portation programs and activities ....................... 139
18 Uniform administrative requirements for grants

and cooperative agreements to State and local
governments ......................................................... 142

19 Uniform administrative requirements for grants
and agreements with institutions of higher edu-
cation, hospitals, and other non-profit organiza-
tions ..................................................................... 171

20 New restrictions on lobbying .................................. 199
21 Nondiscrimination in federally-assisted programs

of the Department of Transportation—effec-
tuation of title VI of the Civil Rights Act of 1964 211

23 Participation by minority business enterprise in
Department of Transportation programs ............. 222

24 Uniform relocation assistance and real property
acquisition for Federal and federally assisted
programs .............................................................. 263

25 [Reserved]
27 Nondiscrimination on the basis of handicap in pro-

grams and activities receiving or benefitting
from Federal financial assistance ........................ 300
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PART 1—ORGANIZATION AND DEL-
EGATION OF POWERS AND DU-
TIES

Subpart A—General

Sec.
1.1 Purpose.
1.2 Definitions.
1.3 Organization of the Department.
1.4 General responsibilities.

Subpart B—Office of the Secretary

1.21 Purpose.
1.22 Structure.
1.23 Spheres of primary responsibility.
1.24 Authority.
1.25 Relationships.
1.26 Secretarial succession.

Subpart C—Delegations

1.41 Purpose.
1.42 Exercise of authority.
1.43 General limitations and reservations.
1.44 Reservation of authority.
1.45 Delegations to all Administrators.
1.46 Delegations to Commandant of the

Coast Guard.
1.47 Delegations to Federal Aviation Ad-

ministrator.
1.48 Delegations to Federal Highway Ad-

ministrator.
1.49 Delegations to Federal Railroad Ad-

ministrator.
1.50 Delegation to National Highway Traffic

Safety Administrator.
1.51 Delegations to Urban Mass Transpor-

tation Administrator.
1.52 Delegations to Saint Lawrence Seaway

Development Corporation Administrator.
1.53 Delegations to the Administrator of the

Research and Special Programs Adminis-
tration.

1.54 Delegations to all Secretarial Officers.
1.55 Delegations to Deputy Secretary.
1.56 Delegations to the Assistant Secretary

for Transportation Policy.
1.56a Delegations to the Assistant Sec-

retary for Aviation and International Af-
fairs.

1.56b Delegations to the Designated Senior
Career Official, Office of the Assistant
Secretary for Aviation and International
Affairs.

1.57 Delegations to General Counsel.
1.57a Delegations to Deputy General Coun-

sel.
1.57b Delegations to the Assistant General

Counsel for Environmental, Civil Rights,
and General Law.

1.58 Delegations to Assistant Secretary for
Budget and Programs.

1.59 Delegations to Assistant Secretary for
Administration.

1.59a Redelegations by the Assistant Sec-
retary for Administration.

1.60 Delegations to the Inspector General.
1.61 Delegations to Assistant Secretary for

Governmental Affairs.
1.62 Delegations to the Director of Small

and Disadvantaged Business Utilization.
1.63 Delegations to Assistant to the Sec-

retary and Director of Public Affairs.
1.64 [Reserved]
1.65 Authority to classify information.
1.66 Delegations to Maritime Adminis-

trator.
1.67 Delegations to Maritime Subsidy

Board.
1.68 [Reserved]
1.69 Delegations to the Director of Intel-

ligence and Security.
1.70 Delegations to the Director of the De-

partmental Office of Civil Rights.
1.71 Delegations to the Director of the Bu-

reau of Transportation Statistics.

APPENDIX A TO PART 1—DELEGATIONS AND
REDELEGATIONS BY SECRETARIAL OFFI-
CERS

AUTHORITY: 49 U.S.C. 322; Public Law 101–
552, 28 U.S.C. 2672, 31 U.S.C. 3711(a)(2).

SOURCE: Amdt. 1–113, 40 FR 43901, Sept. 24,
1975, unless otherwise noted.

Subpart A—General

§ 1.1 Purpose.
This part describes the organization

of the Department of Transportation
and provides for the performance of du-
ties imposed upon, and the exercise of
powers vested, in the Secretary of
Transportation by law.

§ 1.2 Definitions.
As used in this part, Administrator in-

cludes:
(a) The Coast Guard Commandant.
(b) The Federal Aviation Adminis-

trator.
(c) The Federal Highway Adminis-

trator.
(d) The Federal Railroad Adminis-

trator.
(e) The National Highway Traffic

Safety Administrator.
(f) The Urban Mass Transportation

Administrator.
(g) The Administrator of the St. Law-

rence Seaway Development Corpora-
tion.

(h) The Research and Special Pro-
grams Administrator.

(i) The Maritime Administrator.
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(j) The Director of the Bureau of
Transportation Statistics.

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975, as
amended by Amdt. 1–157, 45 FR 83403, Dec. 18,
1980; Amdt. 1–164, 46 FR 47458, Sept. 28, 1981;
Amdt. 1–270, 60 FR 30196, June 8, 1995]

§ 1.3 Organization of the Department.
(a) The Secretary of Transportation

is the head of the Department.
(b) The Department is comprised of

the Office of the Secretary and the fol-
lowing operating elements, the heads
of which report directly to the Sec-
retary:

(1) The U.S. Coast Guard, headed by
the Commandant.

(2) The Federal Aviation Administra-
tion, headed by the Administrator.

(3) The Federal Highway Administra-
tion, headed by the Administrator.

(4) The Federal Railroad Administra-
tion, headed by the Administrator.

(5) The National Highway Traffic
Safety Administration, headed by the
Administrator.

(6) The Urban Mass Transportation
Administration, headed by the Admin-
istrator.

(7) The St. Lawrence Seaway Devel-
opment Corporation, headed by the Ad-
ministrator.

(8) The Research and Special Pro-
grams Administration, headed by the
Administrator.

(9) The Maritime Administration,
headed by the Administrator and in-
cluding within it the Maritime Subsidy
Board composed of the Maritime Ad-
ministrator, the Deputy Maritime Ad-
ministrator, and the Chief Counsel of
the Maritime Administration.

(10) The Bureau of Transportation
Statistics, headed by the Director.

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975, as
amended by Amdt. 1–157, 45 FR 83403, Dec. 18,
1980; Amdt. 1–164, 46 FR 47458, Sept. 28, 1981;
Amdt. 1–270, 60 FR 30196, June 8, 1995]

§ 1.4 General responsibilities.
(a) Office of the Secretary. Provides

for:
(1) Leadership in formulating and

executing well-balanced national and
international transportation objec-
tives, policies, and programs;

(2) Stimulating and promoting re-
search and development in all modes

and types of transportation, with spe-
cial emphasis on transportation safety;

(3) Coordinating the various trans-
portation programs of the Federal Gov-
ernment;

(4) Encouraging maximum private
development of transportation serv-
ices;

(5) Responsive, timely, and effective
liaison with Congress, and public and
private organizations on transpor-
tation matters;

(6) Innovative approaches to urban
transportation and environmental en-
hancement programs; and

(7) Effective management of the De-
partment as a whole.

(b) U.S. Coast Guard. Is responsible
for:

(1) Upon the high seas and waters
subject to the jurisdiction of the Unit-
ed States:

(i) Enforcing or assistance in enforc-
ing applicable Federal laws;

(ii) Administering laws and promul-
gating and enforcing regulations for
promoting safety of life and property,
covering all matters not specifically
delegated by law to some other execu-
tive department or reserved to the
States;

(iii) Developing, establishing, main-
taining, and operating, with due regard
to the requirements of national de-
fense, aids to navigation, icebreaking
facilities, and rescue facilities for pro-
moting safety; and

(2) Maintaining a state of readiness
to function as a specialized service in
the Navy, in time of war or when the
President shall direct, as provided in
section 3 of title 14, United States
Code.

(c) The Federal Aviation Administra-
tion. Is responsible for:

(1) Promulgating and enforcing regu-
lations on all safety matters relating
to the manufacture, operation, and
maintenance of aircraft;

(2) Registering aircraft and recording
rights in aircraft;

(3) Developing, modifying, testing,
and evaluating systems, procedures, fa-
cilities, and devices needed for the safe
and efficient navigation and traffic
control of aircraft;
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(4) Locating, constructing or install-
ing, maintaining, and operating Fed-
eral aids to air navigation, wherever
necessary;

(5) Developing air traffic regulations,
and administering air traffic control of
civil and military air operations within
U.S. airspace;

(6) Providing grants-in-aid for devel-
oping public airports;

(7) Promoting and encouraging civil
aviation abroad through technical
aviation assistance to other govern-
ments; and

(8) Promulgating and enforcing regu-
lations on all safety matters relating
to commercial launch activities.

(d) The Federal Highway Administra-
tion. Is responsible for:

(1) Planning, in cooperation with the
States, the national highway system;

(2) Providing for improving, in co-
operation with the States, roads on the
Federal-aid primary, secondary, and
interstate highway systems and urban
extensions thereof;

(3) Highway beautification and scenic
enhancement of the Federal-aid high-
way systems;

(4) Surveying and constructing forest
highway system roads, defense high-
ways and access roads, and parkways
and roads in national parks and other
federally administered areas;

(5) Inspecting records of motor car-
riers operating in interstate commerce,
inspecting motor carrier vehicles, and
investigating accidents and reporting
violations of motor carrier safety regu-
lations; and

(6) Developing and administering uni-
form State standards for highway safe-
ty programs with respect to identifica-
tion and surveillance of accident loca-
tions; highway design, construction,
and maintenance, including highway
related aspects of pedestrian safety;
and traffic control devices.

(e) The Federal Railroad Administra-
tion. Is responsible for:

(1) Operating and managing the Alas-
ka Railroad;

(2) Conducting research and develop-
ment activity in support of improved
rail transportation;

(3) Regulating safety functions per-
taining to railroads, express compa-
nies, and water carriers operating in
connection with railroads under a com-

mon control, management, or arrange-
ment for continuous carriage or ship-
ment; and

(4) Investigating and issuing reports
concerning collisions, derailments, and
other railroad accidents resulting in
serious injury to persons or to the
property of a railroad.

(f) The National Highway Traffic Safe-
ty Administration. Is responsible for:

(1) Promulgating uniform standards
for developing State highway safety
programs, except for those standards
the development and administration of
which are delegated to the Federal
Highway Administration.

(2) Establishing, prescribing, and en-
forcing National standards for improv-
ing safety in the operation and per-
formance of motor vehicles and equip-
ment.

(3) Informing the public of the com-
parative characteristics and oper-
ational cost of passenger motor vehi-
cles and requiring display of compara-
tive insurance costs by automobile
dealers.

(4) Administering a program of man-
datory automotive fuel economy stand-
ards for passenger and non-passenger
automobiles for model year 1978 and be-
yond.

(5) Establishing safeguards for the
protection of purchasers with respect
to the sale of motor vehicles having al-
tered or reset odometers and enforcing
the prohibition against tampering with
odometers.

(g) The Urban Mass Transportation Ad-
ministration. Is responsible for:

(1) Exercising the authority vested in
the Secretary for developing com-
prehensive and coordinated mass trans-
portation systems to serve metropoli-
tan and other urban areas;

(2) Administering urban mass trans-
portation programs and functions; and

(3) Assuring appropriate liaison and
coordination with other governmental
organization, with respect to the fore-
going.

(h) The St. Lawrence Seaway Develop-
ment Corporation. Is responsible for the
development, operation, and mainte-
nance of that part of the St. Lawrence
Seaway within the territorial limits of
the United States.

(i) The Research and Special Programs
Administration. Is responsible for:
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(1) Planning, developing, initiating
and managing programs in all fields of
transportation research and develop-
ment. Maintaining the capability to
perform research and analysis in trans-
portation planning and socioeconomic
effects, program management, and
technological support in response to re-
quest for line participation in DOT pol-
icy formulations. Particular efforts
will be made on transportation systems
problems, advanced transportation
concepts, and on multimodal transpor-
tation. RSPA will develop and main-
tain a vital statistics and related
transportation information data base;

(2) Exercising for the Secretary the
multimodal hazardous materials (HM)
program and prescribing and enforcing
safety regulations for the transpor-
tation of gases or hazardous liquids by
pipeline;

(3) Developing, managing, and evalu-
ating programs and research activities
for the security of passengers and
cargo in the transportation systems
and for the prevention of unlawful or
other acts adversely affecting the effi-
ciency or integrity of the Nation’s
transportation systems and providing
leadership in the development and im-
provement of coordinated domestic and
international transportation services;

(4) Providing leadership on all tech-
nical, navigation and communication,
and systems engineering activities;

(5) Providing a point of contact for
the Department with the academic
community to encourage transpor-
tation research;

(6) Overseeing the effective discharge
of the Secretary’s statutory and ad-
ministrative transportation respon-
sibilities in all emergencies affecting
the national defense and in national or
regional crises; and

(7) Managing a Transportation Safety
Institute which designs and conducts
training programs responsible to the
requirements of Government and in-
dustry as expressed by the operating
elements of the Department.

(j) The Maritime Administration. Is re-
sponsible for:

(1) Fostering the development and
maintenance of an American merchant
marine sufficient to meet the needs of
the national security and of the domes-

tic and foreign commerce of the United
States;

(2) Awarding and administering con-
struction-differential subsidy contracts
and operating-differential subsidy con-
tracts to aid the American merchant
marine, and trade-in allowances for
new ship construction;

(3) Entering into and administering
agreements for capital contruction
funds (excepting fishing vessels) and
construction reserve funds;

(4) Providing insurance on construc-
tion loans and ship mortgages or guar-
antees on ship financing obtained from
private sources for ship construction
and reconstruction (excepting fishing
vessels);

(5) Providing assistance to the ship-
ping industry to generate increased
trade and cargo shipments on U.S. flag
ships;

(6) Promoting development of ports
and intermodal transportation sys-
tems;

(7) Promoting development of the do-
mestic waterborne commerce of the
United States;

(8) Overseeing the administration of
cargo preference statutes;

(9) Entering into and administering
charters and general agency agree-
ments for operation of Government-
owned merchant ships;

(10) Maintaining custody of, and pre-
serving, ships in the National Defense
Reserve Fleet;

(11) Selling surplus Government-
owned ships;

(12) Supervising design and construc-
tion of ships for Government account;

(13) Furnishing war risk insurance on
privately owned merchant ships;

(14) Administering the foreign trans-
fer program regarding ships and other
maritime properties;

(15) Training merchant marine offi-
cers;

(16) Conducting research and develop-
ment to improve and promote the wa-
terborne commerce of the United
States; and

(17) Issuing rules and regulations
with respect to the foregoing functions.

(k) The Maritime Subsidy Board (with-
in the Maritime Administration). Is re-
sponsible for:

(1) Making, amending, and terminat-
ing subsidy contracts, which shall be
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deemed to include, in the case of con-
struction-differential subsidy: (i) The
contract for the construction, recon-
struction, or reconditioning of a vessel,
and (ii) the contract for the sale of the
vessel to the subsidy applicant or the
contract to pay a construction-dif-
ferential subsidy and the cost of the
national defense features, and, in the
case of operating-differential subsidy,
the contract with the subsidy applicant
for the payment of the subsidy.

(2) Conducting hearings and making
determinations antecedent to making,
amending, and terminating subsidy
contracts, under the provisions of ti-
tles V, VI, and VII, and sections 301 (ex-
cept investigations, hearings, and de-
terminations, including changes in de-
terminations, with respect to mini-
mum manning scales, minimum wage
scales, and minimum working condi-
tions), 708, 805(a), and 805(f) of the Mer-
chant Marine Act, 1936, as amended
(the ‘‘Act’’).

(3) Approving the sale, assignment,
or transfer of any operating subsidy
contract under section 608 of the Act.

(4) Performing so much of the func-
tions with respect to adopting rules
and regulations, subpoenaing wit-
nesses, administering oaths, taking
evidence, and requiring the production
of books, papers, and documents, under
sections 204 and 214 of the Act, as they
relate to the functions of the Board.

(5) Performing as much of the func-
tions specified in section 12 of the Ship-
ping Act, 1916, as amended, as the same
relate to the functions of the Board
under paragraphs (k) (1) through (4) of
this section.

(l) The Bureau of Transportation Sta-
tistics. Is responsible for:

(1) Compiling, analyzing, and publish-
ing a comprehensive set of transpor-
tation statistics to provide timely
summaries and total (including indus-
trywide aggregates and multiyear aver-
ages) of transportation-related infor-
mation;

(2) Establishing and implementing, in
cooperation with the modal adminis-
trators, the States, and other Federal
officials, a comprehensive, long-term
program for the collection and analysis
of data relating to the performance of
the national transportation system;

(3) Issuing guidelines for the collec-
tion of information by the Department
required for statistics to be compiled
pursuant to 49 U.S.C. 111(c)(1) in order
to ensure that such information is ac-
curate, reliable, relevant, and in a form
that permits systematic analysis;

(4) Coordinating the collection of in-
formation by the Department required
for statistics to be compiled pursuant
to 49 U.S.C. 111(c)(1) with related infor-
mation-gathering activities conducted
by the other Federal departments and
agencies collecting appropriate data
not elsewhere gathered;

(5) Making the statistics published
under this subsection readily acces-
sible, in compliance with all disclosure
laws, regulations, and requirements;
and.

(6) Identifying information that is
needed in accordance with 49 U.S.C.
111(c)(1) but which is not being col-
lected, reviewing such needs at least
annually with the Advisory Council on
Transportation Statistics, and making
recommendations to appropriate De-
partment of Transportation research
officials concerning extramural and in-
tramural research programs to provide
such information.

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975, as
amended by Amdt. 1–120, 41 FR 42956, Sept.
29, 1976; Amdt. 1–125, 41 FR 53798, Dec. 9, 1976;
Amdt. 1–157, 45 FR 83403, Dec. 18, 1980; Amdt.
1–164, 46 FR 47458, Sept. 28, 1981; Amdt. 1–211,
51 FR 29471, Aug. 18, 1986; Amdt. 1–270, 60 FR
30196, June 8, 1995; Amdt. 1–274, 60 FR 62762,
Dec. 7, 1995]

Subpart B—Office of the Secretary

§ 1.21 Purpose.
This subpart establishes the basic or-

ganizational structure, spheres of pri-
mary responsibility, and lines of au-
thority in the Office of the Secretary.
It also describes the relationships be-
tween the Office of the Secretary and
the operating administrations, and pro-
vides for succession to the position of
Secretary in case of need.

§ 1.22 Structure.
(a) Secretary and Deputy Secretary.

The Secretary and Deputy Secretary
are assisted by the following, all of
which report directly to the Secretary:
The Associate Deputy Secretary and
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Director, Office of Intermodalism; the
Executive Secretariat; the Board of
Contract Appeals; the Departmental
Office of Civil Rights; the Office of
Small and Disadvantaged Business Uti-
lization; the Office of Intelligence and
Security; and the Office of Public Af-
fairs. The Assistant Secretaries, the
General Counsel, and the Inspector
General also report directly to the Sec-
retary.

(b) Office of the Assistant Secretary for
Transportation Policy. This Office is
composed of the Offices of Environ-
ment, Energy and Safety; and Econom-
ics.

(c) Office of the Assistant Secretary for
Aviation and International Affairs. This
Office is composed of the Offices of
Aviation International Economics;
International Transportation and
Trade; International Aviation; and
Aviation Analysis.

(d) Office of the General Counsel. This
Office is composed of the Offices of En-
vironmental, Civil Rights, and General
Law; International Law; Litigation;
Legislation; Regulation and Enforce-
ment; the Board for Correction of Mili-
tary Records; and Aviation Enforce-
ment and Proceedings.

(e) Office of the Assistant Secretary for
Budget and Programs. This Office is
composed of the Offices of Programs
and Evaluation; and Budget.

(f) Office of the Assistant Secretary for
Governmental Affairs. This office is
composed of the Offices of Congres-
sional Affairs and Intergovernmental
Affairs.

(g) Office of the Assistant Secretary for
Administration. This Office is composed
of the Offices of Personnel; Manage-
ment Planning; Information Resource
Management; Administrative Services
and Property Management; Hearings;
Acquisition and Grant Management;
Security; Financial Management; and
Administrative Systems Development.

(h) Office of the Inspector General. The
duties and responsibilities of the Office
of Inspector General are carried out by
the Assistant Inspector General for Au-
diting; the Assistant Inspector General
for Investigations; the Assistant In-
spector General for Policy, Planning,
and Resources; and the Assistant In-

spector General for Inspections and
Evaluations.

[Amdt. 1–261, 59 FR 10061, Mar. 3, 1994, as
amended by Amdt.1–268, 60 FR 14226, Mar. 16,
1995; Amdt. 1–269, 60 FR 15877, Mar. 28, 1995;
Amdt. 1–274, 60 FR 62762, Dec. 7, 1995]

§ 1.23 Spheres of primary responsibil-
ity.

(a) Secretary and Deputy Secretary.
Overall planning, direction, and con-
trol of departmental affairs including
civil rights, contract appeals, small
and disadvantaged business participa-
tion in departmental programs, trans-
portation research and technology,
commercial space transportation, in-
telligence and security, and public af-
fairs.

(b) Associate Deputy Secretary and Di-
rector, Office of Intermodalism. Assists
the Secretary and Deputy Secretary in
carrying out a variety of executive and
managerial policies, programs and ini-
tiatives. Focal point within the Fed-
eral Government for coordination of
intermodal transportation policy
which brings together departmental
intermodal perspectives, advocates
intermodal interests, and provides sec-
retarial leadership and visibility on is-
sues that involve or affect more than
one operating administration.

(c) General Counsel. Legal services as
the chief legal officer of the Depart-
ment, legal advisor to the Secretary
and the Office of the Secretary; final
authority within the Department on
questions of law; professional super-
vision, including coordination and re-
view, over the legal work of the legal
offices of the Department; drafting of
legislation and review of legal aspects
of legislative matters; point of coordi-
nation for the Office of the Secretary
and Department Regulations Council;
advice on questions of international
law; exercise of functions, powers, and
duties as Judge Advocate General
under the Uniform Code of Military
Justice (Chapter 47 of Title 10, U.S.C.)
with respect to the United States Coast
Guard; advice and assistance with re-
spect to uniform time matters; ensures
uniform departmental implementation
of the Freedom of Information Act (5
U.S.C. 552); responds to requests for
records of the Office of the Secretary
including the Office of the Inspector
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General, under that statute; review and
final action on applications for recon-
sideration of initial decisions not to
disclose unclassified records of the Of-
fice of the Secretary requested under 5
U.S.C. 552(a)(3); promotion and coordi-
nation of efficient use of Departmental
legal resources; recommendation, in
conjunction with the Assistant Sec-
retary for Administration, of legal ca-
reer development programs within the
Department; review and final action on
application for correction of military
records of the United States Coast
Guard.

(d) Assistant Secretary for Transpor-
tation Policy. Principal policy advisor
to the Secretary and the Deputy Sec-
retary. Public policy development, co-
ordination, and evaluation for all as-
pects of transportation, with the goal
of making the Nation’s transportation
resources function as an integrated na-
tional system; evaluation of private
transportation sector operating and
economic issues; evaluation of public
transportation sector operating and
economic issues; regulatory and legis-
lative initiatives and review; energy,
environmental, disability, and safety
policy and program development and
review; and transportation infrastruc-
ture assessment and review.

(e) Assistant Secretary for Aviation and
International Affairs. Public policy as-
sessment and review; private sector
evaluation; international transpor-
tation and transport-related trade pol-
icy and issues; regulatory and legisla-
tive initiatives and review of maritime/
shipbuilding policies and programs;
transport-related trade promotion; co-
ordination of land transport relations
with Canada and Mexico; technical as-
sistance and science and technology co-
operation; international visitors’ pro-
grams; economic regulation of the air-
line industry; and essential air service
program.

(f) Assistant Secretary for Budget and
Programs. Preparation, review and pres-
entation of Department budget esti-
mates; liaison with OMB and Congres-
sional Budget and Appropriations Com-
mittees; departmental financial plans,
apportionments, reapportionments,
reprogrammings, and allotments; pro-
gram and systems evaluation and anal-
ysis; program evaluation criteria; pro-

gram resource plans; analysis and re-
view of legislative proposals and one-
time reports and studies required by
the Congress; budgetary and selected
administrative matters relating to the
Immediate Office of the Secretary.

(g) Assistant Secretary for Govern-
mental Affairs. Coordination of legisla-
tive and non-legislative relationships;
congressional affairs; communications
and coordination with Federal, State
and local governments, industry and
labor, and with citizens and organiza-
tions representing consumers.

(h) Assistant Secretary for Administra-
tion. Organization; delegations of au-
thority; personnel ceiling control;
management studies; personnel man-
agement; acquisition and grant man-
agement (except for the responsibility
listed for the Office of Small and Dis-
advantaged Business Utilization in this
section); information resource manage-
ment; financial management; develop-
ment and implementation of a Depart-
mental Accounting and Financial In-
formation System (DAFIS); property
management information; security;
computer support; telecommuni-
cations; and administrative support
services for the Office of the Secretary
and certain other components of the
Department.

(i) Inspector General. Conduct, super-
vise, and coordinate audits and inves-
tigations, review existing and proposed
legislation and make recommendations
to the Secretary and Congress (Semi-
annual reports) concerning their im-
pact on the economy and efficiency of
program administration, or the preven-
tion and detection of fraud and abuse;
recommend policies for and conduct,
supervise, or coordinate other activi-
ties of the Department for the purpose
of promoting economy and efficiency
in program administration, or prevent-
ing and detecting fraud and abuse.

(j) Executive Secretary. Central facili-
tative staff for the Immediate Office of
the Secretary and the Secretarial Offi-
cers.

(k) Board of Contract Appeals. Con-
ducts trials and issues final decisions,
which are appealable to the United
States Court of Appeals for the Federal
Circuit, on appeals from contracting
officer decisions under contracts
awarded by the Department and its
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constituent administrations in accord-
ance with the Contract Disputes Act of
l978, 41 U.S.C. 601 et seq.; sits as the
Contract Adjustment Board with ple-
nary authority to grant extraordinary
contractual relief in accordance with 50
U.S.C. 1431–1435 and Executive Order
10789 (3 CFR, 1954–1958 comp., p. 426), as
amended; hears and decides all con-
tractor and subcontractor debarment,
suspension, or ineligibility cases pursu-
ant to the Federal Acquisition Regula-
tion, 48 CFR 9.402; judges serve as
‘‘neutrals’’ under the Administrative
Dispute Resolution Act, 5 U.S.C. 581 et
seq., in contract-related matters; and
performs such other adjudicatory func-
tions assigned by the Secretary as are
consistent with the duties and respon-
sibilities of the Board as set forth in 41
U.S.C. 601 et seq.

(l) Departmental Office of Civil Rights.
The Director of the Departmental Of-
fice of Civil Rights serves as the De-
partment’s Equal Employment Oppor-
tunity (EEO) Officer and Title VI Coor-
dinator. The Director also serves as
principal advisor to the Secretary and
the Deputy Secretary on the civil
rights and nondiscrimination statutes,
regulations, and executive orders appli-
cable to the Department, including ti-
tles VI and VII of the Civil Rights Act
of 1964, as amended, the Age Discrimi-
nation in Employment Act of 1967, as
amended, the Age Discrimination Act
of 1975, as amended, section 504 of the
Rehabilitation Act of 1973, as amended,
the Americans with Disabilities Act of
1990, and the Equal Pay Act of 1963. The
Office of Civil Rights also provides pol-
icy guidance to the operating adminis-
trations and Secretarial officers on
these matters. Also, the Office periodi-
cally reviews and evaluates the civil
rights programs of the operating ad-
ministrations to ensure that recipients
of DOT funds meet applicable Federal
civil rights requirements.

(m) Office of Small and Disadvantaged
Business Utilization. Responsible for the
Department’s implementation and exe-
cution of the functions and duties
under sections 8 and 15 of the Small
Business Act, as amended, (15 U.S.C.
637 and 644), and for other depart-
mental small and disadvantaged busi-
ness policy direction.

(n) [Reserved]

(o) Office of Intelligence and Security.
Focal point within the Department of
Transportation for intelligence and se-
curity matters which affect the safety
of the traveling public.

(p) Office of Public Affairs. Focal point
for public information and depart-
mental relations with the news media,
the general public, and selected special
publics.

[Amdt. 1–261, 59 FR 10062, Mar. 3, 1994, as
amended by Amdt. 265, 60 FR 2891, Jan. 12,
1995; Amdt. 1–274, 60 FR 62762, Dec. 7, 1995]

§ 1.24 Authority.

(a) The Deputy Secretary may exer-
cise the authority of the Secretary, ex-
cept where specifically limited by law,
order, regulation, or instructions of the
Secretary.

(b) Acting in his or her own name and
title, each Assistant Secretary, the In-
spector General, or the General Coun-
sel, within his or her sphere of respon-
sibility, is authorized to identify and
define the requirements for, and to rec-
ommend to the Secretary, new or re-
vised Departmental policies, plans, and
proposals. Each of these officers is au-
thorized to issue Departmental stand-
ards, criteria, systems and procedures
that are consistent with applicable
laws, Executive Orders, Government-
wide regulations and policies estab-
lished by the Secretary, and to inspect,
review, and evaluate Departmental
program performance and effectiveness
and advise the Secretary regarding the
adequacy thereof.

(c) Except for nondelegable statutory
duties, including those which devolve
as a result of succession to act as Sec-
retary of Transportation, each Deputy
Assistant Secretary, the Deputy In-
spector General, and the Deputy Gen-
eral Counsel is authorized to act for
and perform the duties of his or her
principal in the absence or disability of
the principal and as otherwise directed
by the principal.

(d) Inspector General. The Inspector
General shall report to and be under
the general supervision of the Sec-
retary and Deputy Secretary. In ac-
cordance with the statutory intent of
the Inspector General Act to create an
independent and objective unit, the In-
spector General is authorized to make
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such investigations and reports relat-
ing to the administration of the pro-
grams and operations of the Depart-
ment as are, in the judgment of the In-
spector General, necessary and desir-
able. Neither the Secretary nor the
Deputy Secretary shall prevent or pro-
hibit the Inspector General from initi-
ating, carrying out, or completing any
audit or investigation, or from issuing
any subpoena during the course of any
audit or investigation.

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975, as
amended by Amdt. 1–157, 45 FR 83404, Dec. 18,
1980]

§ 1.25 Relationships.
(a) Normal staff role. Normally, the

functions of the Assistant Secretaries
are staff and advisory in nature. In per-
forming their functions, the Assistant
Secretaries are responsible for continu-
ing liaison and coordination among
themselves and with the operating ad-
ministrations to:

(1) Avoid unnecessary duplication of
effort by or in conflict with the per-
formance of similar activities by the
operating administrations and the
other Assistant Secretaries pursuant
to their Secretarial delegations of au-
thority; and

(2) Assure that the views of the oper-
ating administrations are considered in
developing Departmental policies,
plans, and proposals.

The Assistant Secretaries are also
available to assist, as appropriate, the
operating administrations in imple-
menting Departmental policy and pro-
grams. As primary staff advisors to the
Secretary, the Assistant Secretaries
are concerned with transportation
matters of the broadest scope, includ-
ing modal, intermodal, and other mat-
ters of Secretarial interest.

(b) Exceptions. There are exceptions
to the normal staff role described in
paragraph (a) of this section. In se-
lected instances, the Secretary has spe-
cifically delegated to Assistant Sec-
retaries authority which they may ex-
ercise on the Secretary’s behalf. For
example, the Secretary has delegated
authority to the Assistant Secretary
for Transportation Policy and the As-
sistant Secretary for Aviation and
International Affairs, as appropriate,

to decide on most requests to intervene
or appear before administrative agen-
cies, subject to the concurrence of the
General Counsel. Also, from time to
time, activities of an operational char-
acter may be delegated to an Assistant
Secretary when the nature of the func-
tion or its stage of development makes
it untimely to effect assignment to an
operating administration.

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975, as
amended by Amdt. 1–157, 45 FR 83405, Dec. 18,
1980; Amdt. 1–261, 59 FR 10063, Mar. 3, 1994]

§ 1.26 Secretarial succession.

(a) The following officials, in the
order indicated, shall act as Secretary
of Transportation, in case of the ab-
sence or disability of the Secretary,
until the absence or disability ceases,
or in the case of a vacancy, until a suc-
cessor is appointed:

(1) Deputy Secretary.
(2) General Counsel.
(3) Assistant Secretary for Transpor-

tation Policy.
(4) Assistant Secretary for Aviation

and International Affairs.
(5) Assistant Secretary for Govern-

mental Affairs.
(6) Assistant Secretary for Budget

and Programs.
(7) Associate Deputy Secretary.
(8) Saint Lawrence Seaway Develop-

ment Corporation Administrator.
(9) Assistant Secretary for Adminis-

tration.
(b) Without regard to the foregoing, a

person directed to perform the duties
of the Secretary pursuant to 5 U.S.C.
3347 shall act as Secretary of Transpor-
tation.

[Amdt. 1–157, 45 FR 83405, Dec. 18, 1980, as
amended by Amdt. 1–184, 48 FR 44079, Sept.
27, 1983; Amdt. 1–261, 59 FR 10063, Mar. 3, 1994]

Subpart C—Delegations

§ 1.41 Purpose.

(a) Except as provided in paragraph
(b) of this section, this subpart pro-
vides for the exercise of the powers and
performance of the duties vested in the
Secretary of Transportation by law.

(b) For delegations of authority vest-
ed in the Secretary by Executive Order
11652 originally to classify documents
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as secret or confidential, see § 8.11 of
this subtitle.

§ 1.42 Exercise of authority.
In exercising powers and performing

duties delegated by this subpart or re-
delegated pursuant thereto, officials of
the Department of Transportation are
governed by applicable laws, Executive
orders and regulations and by policies,
objectives, plans, standards, proce-
dures, and limitations as may be issued
from time to time by or on behalf of
the Secretary, or, with respect to mat-
ters under their jurisdictions, by or on
behalf of the Deputy Secretary, an As-
sistant Secretary, the Inspector Gen-
eral, the General Counsel, or an Ad-
ministrator. This includes, wherever
specified, the requirement for advance
notice to, prior coordination with, or
prior approval by an authority other
than that of the official proposing to
act.

[Amdt. 1–114, 41 FR 1288, Jan. 7, 1976, as
amended by Amdt. 1–157, 45 FR 83405, Dec. 18,
1980]

§ 1.43 General limitations and reserva-
tions.

(a) All powers and duties that are not
delegated by the Secretary in this sub-
part, or otherwise vested in officials
other than the Secretary, are reserved
to the Secretary. Except as otherwise
provided, the Secretary may exercise
powers and duties delegated or as-
signed to officials other than the Sec-
retary.

(b) Except as provided in § 1.42 and
subject to paragraph (a) of this section
and § 1.44, the Deputy Secretary, the
Assistant Secretaries, the Inspector
General, the General Counsel, and the
Administrators exercise the powers and
perform the duties delegated to them
under this subpart.

(c) Notwithstanding the provisions of
paragraph (a), the delegation of author-
ity in § 1.56b of this title to the Des-
ignated Senior Career Official in the
Office of the Assistant Secretary for
Aviation and International Affairs to
make decisions in certain aviation
hearing cases is exclusive, and may not
be exercised by any other Depart-
mental official, including the Sec-
retary. The Secretary reserves (and
delegates to the Assistant Secretary

for Aviation and International Affairs)
only the authority to make discre-
tionary review of any such decision and
to approve it or to remand it for recon-
sideration by the Designated Senior
Career Official, with a full written ex-
planation of the basis for the remand.

[Amdt. 1–157, 45 FR 83405, Dec. 18, 1980, as
amended by Amdt. 1–199, 49 FR 50996, Dec. 31,
1984; Amdt. 1–261, 59 FR 10061, 10063, Mar. 3,
1994]

§ 1.44 Reservation of authority.
The delegations of authority in §§ 1.45

through 1.53 and §§ 1.66 and § 1.67 do not
extend to the following actions, au-
thority for which is reserved to the
Secretary or the Secretary’s delegatee
within the Office of the Secretary:

(a) General transportation matters. (1)
Transportation leadership authority
under section 4(a) of the Department of
Transportation Act (49 U.S.C. 1653(a)).

(2) Functions relating to transpor-
tation activities, plans, and programs
under section 4(g) of the Department of
Transportation Act (49 U.S.C. 1653(g)).

(3) Authority to develop, prepare, co-
ordinate, transmit, and revise trans-
portation investment standards and
criteria under section 7 of the Depart-
ment of Transportation Act (49 U.S.C.
1656).

(4) Authority relating to standard
time zones and advanced (daylight)
time (15 U.S.C. 260 et seq.).

(5) Authority related to national
transportation policy under section 3
of the Airport and Airway Develop-
ment Act of 1970 (84 Stat. 219).

(b) Legislation and reports. (1) Submis-
sion to the President, the Director of
the Office of Management and Budget,
or the Congress of proposals or rec-
ommendations for legislation, Execu-
tive orders, proclamations or reorga-
nization plans or other Presidential ac-
tion.

(2) Submission to Congress or the
President of any report or any pro-
posed transportation policy or invest-
ment standards or criteria, except with
the prior written approval of the Sec-
retary.

(3) Submission of the annual state-
ment on systems of internal account-
ing and administrative control under
the Federal Managers’ Financial Integ-
rity Act of 1982 (Pub. L. 97–255).
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(c) Budget and finance. (1) Approval
and submission to the Office of Man-
agement and Budget of original or
amended budget estimates or requests
for allocations of personnel ceiling (31
U.S.C. 22–24).

(2) Approval of requests for legisla-
tion which, if enacted, would authorize
subsequent appropriations for the De-
partment (31 U.S.C. 581b).

(3) Transfer of the balance of an ap-
propriation from one operating ele-
ment to another within the Depart-
ment (31 U.S.C. 581c).

(4) Submission to the Director of the
Office of Management and Budget of
requests for the transfer of the balance
or portions of an appropriation from
one element to another within the De-
partment (31 U.S.C. 665).

(d) Interventions and appearances. Ex-
cept with respect to proceedings relat-
ing to safety fitness of an applicant (49
U.S.C. 1653(e)), the making of decisions
on requests to intervene or appear be-
fore courts and administrative agencies
to present the views of the Depart-
ment.

(e) Personnel. (1) Recommendations to
the Civil Service Commission of the al-
location of a position to GS–16, 17, or 18
or an equivalent level (5 U.S.C. 5108).

(2) Recommendations to the Civil
Service Commission of approval of the
qualifications of any candidate for a
position at grade GS–16, 17, or 18 or an
equivalent level (5 U.S.C. 3324), or to an
executive level position.

(3) Recommendations to the Civil
Service Commission of a Lump-Sum
Incentive Award in Excess of $5,000 (5
U.S.C. 4502).

(4) Approval of the following actions
relating to Schedules A, B, and C and
noncareer executive assignment posi-
tions or incumbents, except for actions
under Schedules A and B limited to one
year or less at grade GS–9 or lower, or
an equivalent level:

(i) Establishment or abolition of po-
sitions;

(ii) Hires;
(iii) Promotions other than quality

and periodic within-grade promotions;
(iv) Transfer of personnel to Schedule

A, B, or C positions or non-career exec-
utive assignment positions, either per-
manently or on detail; and

(v) Transfer of personnel from Sched-
ule A, B, or C or non-career executive
assignment positions to career Civil
Service positions.

(5) Approval of employment of ex-
perts or consultants.

(6) Authority relating to scientific
and professional positions under sec-
tion 6(a) (5) of the Department of
Transportation Act (49 U.S.C.
1655(a)(5)).

(7) Authority to determine the maxi-
mum limit of age for appointment of
air traffic controllers as provided by 5
U.S.C. 3307(b) (86 Stat. 141).

(8) Authority to develop, coordinate,
and issue wage schedules under the
Federal Wage system, except as dele-
gated to the Commandant of the Coast
Guard at § 1.46.

(f) Security. (1) Suspension or removal
of an employee from a position in the
Department for security reasons under
Executive Order 10450 (3 CFR, 1949–53
Comp., p. 936) or the employment in
the Department of a person who was
previously separated for security rea-
sons from any Federal agency.

(2) Authorizing the filling of a criti-
cal-sensitive position for a limited pe-
riod by a person on whom a
preappointment full field investigation
has not been completed (Executive
Order 10450).

(3) Requesting Presidential approval
of a claim of executive privilege with
respect to information requested by a
congressional committee or Member of
Congress.

(4) Making determinations prescribed
by sections 4(a)(2)(B), 4(b)(3), 5(b), and 9
of Executive Order 10865 (3 CFR, 1959–63
Comp., p. 398) relating to the adjudica-
tion and final denial of access to classi-
fied information to industry personnel.

(5) Making those determinations or
delegations prescribed by sections 2(B)
(3), 5(E) (1) and (2) of Executive Order
11652 (37 FR 5209, March 10, 1972) which
are reserved to the head of the Depart-
ment.

(g) Procurement. Exercise of the ex-
traordinary authority for defense con-
tracts provided for in Public Law 85–804
(50 U.S.C. 1431–1435), and considerations
and decisions on contract appeals and
other matters pursuant to the Depart-
ment of Transportation Contract Ap-
peals Regulations (41 CFR part 12–60).

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00015 Fmt 8010 Sfmt 8010 E:\CFR\167195.003 167195



16

49 CFR Subtitle A (10–1–96 Edition)§ 1.44

(h) Printing. Requesting approval of
the Joint Committee on Printing for
any procurement or other action re-
quiring Committee approval.

(i) Interagency agreements. Execution
of any written interdepartmental or
interagency agreement with the head
of another executive department or
agency.

(j) Withholding of funds. Withholding
or suspension of Federal-Aid Highway
funds on a state-wide basis and the
waiver or compromise of such with-
holding or suspension, except for the
administration of 23 U.S.C. 141 and 154,
which are specifically delegated in
§ 1.48(b) (23) and (28) and in § 1.50(i) (1)
and (2).

(k) Alaska Railroad. Extension or
abandonment of railroad service.

(l) National Highway Safety Advisory
Committee. Directing the National
Highway Safety Advisory Committee
to meet (23 U.S.C. 404(c)).

(m) Coast Guard. The following pow-
ers relating to the Coast Guard:

(1) Appointment of Advisory Commit-
tee to the Academy (14 U.S.C. 193).

(2) Fixing date for visit to Academy
by Board of Visitors (14 U.S.C. 194(b)).

(3)–(4) [Reserved]
(5) Responsibility for supervising ac-

tivities of Reserve components (10
U.S.C. 264(b)).

(6) Convening General Courts-Martial
under the personal authority granted
by law (10 U.S.C. 822(a)(2)).

(7) Approval of execution of a sen-
tence dismissing a commissioned offi-
cer or cadet (10 U.S.C. 871(b)).

(8) Approval of vacation of a suspen-
sion of dismissal (10 U.S.C. 872(b)).

(9) Establishing procedures for the
correction of military records (10
U.S.C. 1552(a)).

(10) Establishing a Discharge Review
Board under 10 U.S.C. 1553 and review-
ing and taking final action on its find-
ings in the following cases:

(i) Those cases in which a minority of
the Board requests that their written
opinion be forwarded to the Secretary
for consideration;

(ii) Those cases selected by the Com-
mandant to inform the Secretary of as-
pects of the Board’s functions which
may be of interest to the Secretary;

(iii) Any case in which the Secretary
demonstrates an interest; and

(iv) Any case which the president of
the Board believes is of significant in-
terest to the Secretary.

(11) [Reserved]
(12) Substitute administrative dis-

charge for dismissal of an officer under
10 U.S.C. 804 (a) and (b).

(13) Designation of commanding offi-
cers and officers in charge who may
convene general, special and summary
courts-martial. (10 U.S.C. 822(a)(6),
823(a)(7), and 824(a)(4).

(14) In time of war certify cases to
President to extend statute of limita-
tions until after termination of hos-
tilities. (10 U.S.C. 843(e)).

(15) Direct Judge Advocate General
to establish branch office. (10 U.S.C.
868).

(16) Designate officers authorized to
remit or suspend any part of amount of
unexecuted part of any sentence. (10
U.S.C. 874(a)).

(17) Substitute administrative form
of discharge for discharge or dismissal
executed in accordance with sentence
of court-martial (10 U.S.C. 874(b)).

(18) Substitute administrative dis-
charge for previously executed sen-
tence of dismissal when dismissal not
imposed at new trial. (10 U.S.C. 875(c)).

(19) Designate persons to convene
courts of inquiry. (10 U.S.C. 935(a)).

(n) Automatic data processing. Ap-
proval authority relating to automatic
data processing equipment and services
as delimited by DOT 1370.2A, Procure-
ment of Automatic Data Processing
Equipment and Services, of 7.22.70.

(o) Deepwater ports. The following
powers and duties relating to the Deep-
water Port Act of 1974 (33 U.S.C. 1501–
1524):

(1) The authority to issue, transfer,
amend or renew a license for the con-
struction and operation of a deepwater
port (33 U.S.C. 1503(b)).

(2) Approval of fees charged by adja-
cent coastal States for use of a deep-
water port and directly related land
based facilities (33 U.S.C. 1504(h)(2)).

(3) Consultation with the Secretary
of State relating to international ac-
tions and cooperation in the economic,
trade and general transportation policy
aspects of the ownership and operation
of deepwater ports (33 U.S.C. 1510).
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(4) Prescription of regulations for the
submission of notice of the commence-
ment of a civil suit (33 U.S.C.
1515(b)(2)).

(5) Intervention in any civil action to
which the Secretary is not a party (33
U.S.C. 1515(c)).

(6) [Reserved]
(7) Authority to request the Attorney

General to seek the suspension or ter-
mination of a deepwater port license
and to initiate a proceeding before the
Interstate Commerce Commission (33
U.S.C. 1507, 1511).

(p) [Reserved]
(q) Review and finality of actions by

Maritime Subsidy Board. (1) Review of
any decision, report, and/or order of
the Maritime Subsidy Board, as de-
scribed in 46 CFR part 202, as amended.

(r) Approval of cash purchases of pas-
senger transportation. The authority
under FPMR G–72, as amended, to au-
thorize and approve cash purchases for
emergency passenger transportation
services costing more than $100.

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975]
EDITORIAL NOTE: For FEDERAL REGISTER ci-

tations affecting § 1.44, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 1.45 Delegations to all Administra-
tors.

(a) Except as prescribed by the Sec-
retary of Transportation, each Admin-
istrator is authorized to:

(1) Exercise the authority of the Sec-
retary over and with respect to any
personnel within their respective orga-
nizations.

(2) Exercise the authority of the Sec-
retary as executive head of a depart-
ment, under any statute, Executive
order or regulation.

(3) Request the Attorney General to
approve the award, compromise, or set-
tlement of any tort claim for an
amount exceeding $100,000 (excluding
interest) (28 U.S.C. 2672).

(4) Carry out the functions vested in
the Secretary concerning environ-
mental enhancement by 49 U.S.C. 303.

(5) Carry out the emergency pre-
paredness functions assigned to the
Secretary by Executive Order 12656 and
by the Federal Emergency Manage-
ment Agency, General Services Admin-
istration (FEMA/GSA) as they pertain

to his administration, including those
relating to continuity of operations,
emergency resource management, asso-
ciated Federal claimant procedures, fa-
cilities protection and warfare effects
monitoring and reporting, research,
stockpiling, financial aid, and training.

(6) Enter into inter- and
intradepartmental reimbursable agree-
ments other than with the head of an-
other department or agency (31 U.S.C.
686). This authority may be redelegated
only to Office Directors, Regional Di-
rectors, District Commanders or other
comparable levels and Contracting Of-
ficers.

(7) Determine the existence and
amount of indebtedness and the meth-
od of collecting repayments from em-
ployees and members within their re-
spective administrations and collect
repayments accordingly, as provided by
5 U.S.C. 5514. Redelegation of this au-
thority may be made only to the prin-
cipal officials responsible for financial
management or such officials’ prin-
cipal assistants.

(8) Waive claims and make refunds in
connection with claims of the United
States for erroneous payment of pay
and allowances or of travel, transpor-
tation, and relocation expenses and al-
lowances in amounts aggregating not
more than $1,500 without regard to any
repayments, and deny requests for
waiver of such claims regardless of the
aggregate amount of the claim, as pro-
vided by 4 CFR parts 91, 92, and 93. Re-
delegation of this authority may be
made only to the level of Regional Di-
rector or District Commander.

(9) Settle and pay claims by employ-
ees for personal property losses as pro-
vided by 31 U.S.C. 3721. This authority
may be redelegated only to Office Di-
rectors, Regional Directors, District
Commanders, or other comparable lev-
els and to those individuals that report
to the above officials.

(10) Exercise the authority of the
Secretary to resolve informal allega-
tions of discrimination arising in or re-
lating to their respective organizations
through Equal Employment Oppor-
tunity counseling or the Alternative
Dispute Resolution process and to de-
velop and implement affirmative ac-
tion and diversity plans within their
respective organizations. With regard
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to external civil rights programs, each
Administrator exercises authority pur-
suant to statutes, regulations, execu-
tive orders, or delegations in subpart C
of this part to carry out these pro-
grams, under the general policy guid-
ance of the Director of the Depart-
mental Office of Civil Rights, including
conducting compliance reviews and
other activities relating to the enforce-
ment of these statutes, regulations,
and executive orders.

(11) Review and approve for payment
any voucher for $25 or less the author-
ity for payment of which is questioned
by a certifying or disbursing officer.

(12) Authorize and approve official
non-foreign travel and transportation
for themselves, their subordinates, and
others performing services for, or in co-
operation with, their operating admin-
istrations. Additionally, heads of oper-
ating administrations, through a re-
delegation from the Deputy Secretary,
may authorize and approve routine
operational foreign travel, as defined
in DOT 1500.6A, Travel Manual, of 1–2–
85. These authorities may be redele-
gated in accordance with regulations
issued by the Assistant Secretary for
Administration.

(13) Exercise the authority of the
Secretary to make certifications, find-
ings and determinations under the Reg-
ulatory Flexibility Act (Pub. L. 96–354)
with regard to any rulemaking docu-
ment for which issuance authority is
delegated by other sections in this
part. This authority may be redele-
gated to those officials to whom docu-
ment issuance authority has been dele-
gated.

(14) Carry out the functions vested in
the Secretary by section 2 of the Fed-
eral Technology Transfer Act of 1986,
(Pub. L. No. 99–502; 15 U.S.C. 3710a),
which authorizes agencies to permit
their laboratories to enter into cooper-
ative research and development agree-
ments.

(15) Compromise, suspend collection
action on, or terminate claims of the
United States not exceeding $100,000
(excluding interest) that are referred
to, or arise out of the activities of, his
or her Operating Administration;

(16) Compromise, suspend collection
action on, or terminate claims against
the United States not exceeding

$100,000 (excluding interest) that are re-
ferred to, or arise out of the activities
of, his or her Operating Administra-
tion; provided that when the Adminis-
trator believes that a claim against the
United States presents a novel ques-
tion of law or of policy, he or she shall
obtain the advice of the Assistant At-
torney General in charge of the Civil
Division; and provided further that
whenever he or she settles any admin-
istrative claim against the United
States for an amount in excess of
$50,000, the Administrator shall prepare
a memorandum fully explaining the
basis for the action taken and send a
copy of the memorandum to the Direc-
tor, Federal Torts Claims Act Staff,
Torts Branch of the Civil Division, U.S.
Department of Justice.

(17) Enter into memoranda of under-
standing with the Occupational Safety
and Health Administration (OSHA) in
regard to setting and enforcing occupa-
tional safety or health standards for
employees in DOT-regulated industries.
The General Counsel shall concur in
each memorandum of understanding
with OSHA prior to its execution by
the Administrator of the operating ad-
ministration concerned.

(18) Exercise the authority vested in
the Secretary by Section 329A of the
Department of Transportation and Re-
lated Agencies Appropriations Act,
1995, Pub. L. No. 103–331, § 329A, 108
Stat. 2471, 2493 (September 30, 1994), to
enter into grants, cooperative agree-
ments, and other transactions with any
person, agency, or instrumentality of
the United States, any unit of state or
local government, any educational in-
stitution, and any other entity in exe-
cution of the Technology Reinvestment
Project authorized under the Defense
Conversion, Reinvestment, and Transi-
tion Assistance Act of 1992, Pub. L. No.
102–484, 106 Stat. 2658 (October 23, 1992),
and related legislation.

(b) Except as otherwise specifically
provided, each official to whom author-
ity is granted by §§ 1.45 through 1.53,
1.66, and 1.68 may redelegate and au-
thorize successive redelegations of that
authority within the organization
under that official’s jurisdiction.

(c) Except as provided in §§ 1.48 and
1.59 and 49 CFR 25.302, the functions,
powers, and duties of the Secretary of
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Transportation, with respect to the
Uniform Relocation Assistance and
Real Property Acquisition Act of 1970,
Public Law 91–646, 84 Stat. 1984, are del-
egated to:

(1) The head of each of the following
Operating Administrations with re-
spect to programs administered by
their respective organizations:

(i) U.S. Coast Guard;
(ii) Federal Aviation Administration;
(iii) Federal Highway Administra-

tion;
(iv) Federal Railroad Administration;
(v) Urban Mass Transportation Ad-

ministration;
(vi) National Highway Traffic Safety

Administration;
(vii) St. Lawrence Seaway Develop-

ment Corporation; and
(viii) Maritime Administration.
(2) [Reserved]
(d) Each office to whom authority is

delegated by either § 1.45(c) or § 1.59(p)
may redelegate and authorize succes-
sive redelegations of that authority
within the organization under the Ad-
ministrators’ or Assistant Secretary
for Administration’s jurisdiction.

(e) Each office to whom authority is
delegated by either § 1.45(c) or § 1.59(p)
may prescribe additional procedures,
requirements and regulations that are
appropriate to the particular programs
administered by the preparing official’s
organization, provided:

(1) Any such additional guidance is
not inconsistent with the Act, 49 CFR
part 25 or subpart C of this manual;

(2) Any such additional guidance is
approved prior to issuance by the Fed-
eral government’s designated lead
agency, the Federal Highway Adminis-
tration (see § 1.48(cc)), in coordination
with the Assistant Secretary for Trans-
portation Policy.

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975]
EDITORIAL NOTE: For FEDERAL REGISTER ci-

tations affecting § 1.45, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 1.46 Delegations to Commandant of
the Coast Guard.

The Commandant of the Coast Guard
is delegated authority to:

(a) [Reserved]
(b) Carry out all the activities of the

Coast Guard, including, but not limited

to, law enforcement, safety of life and
property at sea (excluding 46 U.S.C. 170
(7), (10) and (11)), aids to navigation,
search and rescue, icebreaking, oceano-
graphic research and military readi-
ness functions (49 U.S.C. 1655(b)(1)).

(c) Carry out the following laws re-
lating generally to water vessel an-
chorages, drawbridge operating, regula-
tions, obstructive bridges, pollution of
the sea by oil and the locations and
clearances of bridges and causeways
over the navigable waters of the United
States:

(1) Section 7 of the Act of March 4,
1915, as amended (38 Stat. 1053; 33
U.S.C. 471);

(2) Section 5 of the Act of August 18,
1894, as amended (28 Stat. 362; 33 U.S.C.
499);

(3) The Act of June 21, 1940, as
amended (54 Stat. 497; 33 U.S.C. 511 et
seq.);

(4) The Oil Pollution Act, 1961, as
amended (75 Stat. 402; 33 U.S.C. 1001 et
seq.);

(5) Sections 9 and 18 of the Act of
March 3, 1899, as amended (30 Stat. 1151;
33 U.S.C. 401, 502);

(6) The Act of March 23, 1906, as
amended (34 Stat. 84, 33 U.S.C. 491 et
seq.) except section 3 (33 U.S.C. 493) and
that portion of section 4 (33 U.S.C. 494)
that relates to tolls.

(7) The General Bridge Act of 1946, as
amended (60 Stat. 847, 33 U.S.C. 525 et
seq.) except sections 502(c) and 503.

(d) Carry out the functions vested in
the Secretary by the Vessel Docu-
mentation Act (94 Stat. 3453, 46 U.S.C.
65a et seq.) and the Tonnage Measure-
ment Simplification Act (94 Stat. 3461,
46 U.S.C. 71 et seq.), and the functions
assigned to the Secretary by Executive
Order 12419 relating to admeasurement
of ships; and carry out Reorganization
Plan No. 1 of 1967, relating to ship
mortgages.

(e) Request the Secretary of the Navy
to build at naval shipyards Coast
Guard vessels not normally or eco-
nomically obtainable from private con-
tractors (14 U.S.C. 145(a)(1)).

(f) Administer Executive Order 11459
(34 FR 5057), relating to approval of
containers for transport under Customs
seal.

(g) Exchange information, through
the Secretary of State, with foreign
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governments on matters dealing with
the safety of life and property at sea,
other than radio communications, but
not including the submission of sugges-
tions to the Secretary of State on
international collaboration and con-
ferences (14 U.S.C. 142).

(h) Exchange personnel, vessels, fa-
cilities, and equipment with the Sec-
retary of the Navy to facilitate oper-
ational readiness for wartime service
with the Navy, and agree to undertake
such assignments and functions for the
mutual benefit of the Navy and Coast
Guard as are necessary and advisable,
except with respect to those exchanges
and agreements which, in the Com-
mandant’s judgment, may have sub-
stantial political impact or adversely
affect mission performance (14 U.S.C.
145(c)).

(i) Approve retention of a rear admi-
ral on active duty for a period not ex-
ceeding one year (14 U.S.C. 290(b)).

(j) Through the Chief Counsel, U.S.
Coast Guard, settle and pay claims
against the United States as provided
by 10 U.S.C. 2733.

(k) Award life-saving medals and
military decorations (except the Medal
of Honor, the Distinguished Service
Medal, and the Legion of Merit) and
carry out the laws and Executive or-
ders relating to those awards (14 U.S.C.
492a, 493, 494, 496, 497, 498, 500, 501, 502;
Executive Order 4601, Mar. 1, 1926, as
amended by Executive Order 7786 (3 FR
39); Executive Order 9158 (7 FR 3541), as
amended by Executive Order 9242A (7
FR 7874); Executive Order 10637 (20 FR
7025); Executive Order 11016 (27 FR
4139); Executive Order 11046 (27 FR
8575); Executive Order 11448 (34 FR
915)).

(l) Carry out the functions vested in
the Secretary by sections 104(i), 104(j),
311(b), 311(j) (2) and (3), 311(m)(2), 312,
and 402(b)(6) of the Federal Water Pol-
lution Control Act (33 U.S.C. 1321), as
amended by the Oil Pollution Act of
1990 (August 18, 1990; Pub L. 101–380; 104
Stat. 484), and sections 4202(b) (2) and
(3) of the Oil Pollution Act of 1990.

(m) Carry out the functions assigned
to the Secretary by Executive Order
12777 (3 CFR, 1991 Comp.; 56 FR 54757) in
sections 1(b), 2(a), 2(b)(2), 2(c), 2(d)(2),
2(e)(2), 2(f), 2(g)(2), 3, 5(a)(2), 5(b)(1) and
(3), 6, 7(a) (1) and (3), 7(b), 7(c), 7(d),

8(d), 8(f), 8(g), 8(h), 9, and 10(c), except-
ing that portion of section 2(b)(2) relat-
ing to the establishment of procedures,
methods, and equipment and other re-
quirements for equipment to prevent
and to contain discharges of oil and
hazardous substances from pipelines,
motor carriers, and railroads; and fur-
ther excepting the exercise of the au-
thority in section 2(d)(2) over motor
carriers and railroads, other than for
operations incident to the transfer of
oil or hazardous substances to or from
vessels, and the exercise of the author-
ity in section 2(d)(2) over pipelines.

(n) Carry out the functions vested in
the Secretary by the following stat-
utes:

(1) Federal Boat Safety Act of 1971 (85
Stat. 213);

(2) Vessel Bridge-to-Bridge Radio-
Telephone Act (85 Stat. 164);

(3) Public Law 92–339, relating to the
licensing of personnel on certain tow-
ing vessels (86 Stat. 423);

(4) Port and Tanker Safety Act of
1978 (92 Stat. 1471), except sections 4, 5,
6, 7, 8, 12 and 13 of Sec. 2 to the extent
that those sections pertain to the oper-
ation of the St. Lawrence Seaway;

(5) Sections 104 (a) and (g), 107(c), 108,
201, and 302(a) of the Marine Protec-
tion, Research, and Sanctuaries Act of
1972 (Pub. L. 92–532) relating to ocean
dumping;

(6) International Voyage Load Line
Act of 1973 (Pub. L. 93–115);

(7) Intervention on the High Seas Act
(Pub. L. 93–248) except section 13(a);

(8) Public Law 93–524 (88 Stat. 1694)
which relates to waste materials on
vessels (46 U.S.C. 77(e));

(9) Public Law 94–85 (89 Stat. 426),
which relates to carriage of additional
passengers on documented vessels in
emergency situations;

(10)(i) Section 304(a)(1) of the Inde-
pendent Safety Board Act of 1974 (49
U.S.C. 1903(a)(1)) insofar as it relates to
the promulgation of joint regulations
with the National Transportation Safe-
ty Board (NTSB) governing investiga-
tions of major marine casualties and
casualties involving public and non-
public vessels, and the conduct of acci-
dent investigations upon request of the
Board;

(ii) Section 307 of the Independent
Safety Board Act of 1974 (49 U.S.C. 1906)
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insofar as it relates to responses to
NTSB recommendations regarding ma-
rine casualties;

(11) International Navigational Rules
Act of 1977 (Pub. L. 95–75, 91 Stat. 308);

(12) International Safe Container Act
(Pub. L. 95–208, 91 Stat. 1475), except
section 4(e);

(13) 14 U.S.C. 195, relating to instruc-
tion of foreign nationals at the Coast
Guard academy; and

(14) Inland Navigational Rules Act of
1980 (Pub. L. 96–591).

(o) Carry out the functions vested in
the Secretary by 14 U.S.C. 475 and Ex-
ecutive Order 11645, 3 CFR 371 (1973), 37
FR 2923, February 10, 1972, relating to
the rental of housing facilities at or
near Coast Guard installations.

(p) Carry out the functions vested in
the Secretary by Public Law 92–425 and
Executive Order 11687 (37 FR 21479), re-
lating to the Retired Serviceman’s Sur-
vivor Benefit Plan.

(q) Carry out the functions vested in
the Secretary by section 5 of the Inter-
national Bridge Act of 1972 (Pub. L. 92–
434) as it relates to navigable water-
ways other than the St. Lawrence
River.

(r) Carry out the functions vested in
the Secretary by 14 U.S.C. 657, relating
to schooling and transportation to
schools for dependents of Coast Guard
personnel.

(s) Carry out the functions and re-
sponsibilities vested in the Secretary
by the Deepwater Port Act of 1974 (33
U.S.C. 1501–1524), except as reserved by
§ 1.44(o) and delegated by § 1.53(c).

(t) Carry out the functions vested in
the Secretary by 49 App. U.S.C. 1801–
1819, and 46 App. U.S.C. 3306(a)(5) to the
extent they relate to regulations and
exemptions governing the bulk trans-
portation of hazardous materials that
are loaded or carried on board a vessel
without benefit of containers or labels,
and received and handled by the vessel
carrier without mark or count, and
regulations and exemptions governing
ships’ stores and supplies.

(u) Carry out the functions vested in
the Secretary by 49 U.S.C. 1808(a), (b),
and (c) and 1809 and 1810, relating to in-
vestigations, records, inspections, pen-
alties, and specific relief, so far as they
apply to the transportation or ship-
ment of hazardous materials by water.

(v) Carry out the functions vested in
the Secretary by the Magnuson Fish-
ery Conservation and Management Act
(Pub. L. 94–265, as amended; 16 U.S.C.
1801 et seq.) except that the authority
to approve seizure of a foreign vessel
may not be redelegated and shall be ex-
ercised in each instance only after con-
sultation with the Department of
State.

(w) Issue wage schedules for trades,
crafts, and laboring employees in non-
appropriated fund activities.

(x) Carry out the functions vested in
the Secretary by 10 U.S.C. 2683 insofar
as it relates to the relinquishment to a
state of legislative jurisdiction of the
United States over lands and interests
under the control of the Coast Guard in
that state.

(y) Carry out the functions and re-
sponsibilities vested in the Secretary
by the Natural Gas Pipeline Safety Act
of 1968, as amended (49 U.S.C. 1671 et
seq.) relating to rulemaking so far as it
applies to liquefied natural gas facili-
ties adjacent to the navigable waters of
the United States: Provided, That such
rulemaking is in accordance with the
Memorandum of Understanding be-
tween the Coast Guard and Materials
Transportation Bureau executed on
February 7, 1978, for regulation of such
facilities.

(z) Carry out the functions vested in
the Secretary by the Outer Continental
Shelf Lands Act (43 U.S.C. 1331 et seq.),
as amended, title VI of the Outer Con-
tinental Shelf Lands Act Amendments
of 1978 (September 18, 1978; Pub. L. 95–
372; 92 Stat. 629), except as delegated by
§ 1.53(a)(6).

(aa) Carry out the functions vested in
the Secretary by the Federal Land Pol-
icy and Management Act of 1976 (43
U.S.C. 1714(i)) for lands under the ad-
ministration of the U.S. Coast Guard.

(bb) Carry out the functions vested in
the Secretary by the Act of September
10, 1976 (90 Stat. 1236, 46 U.S.C. 420) re-
lating to the issuance of permits ex-
empting specific cargo-carrying vessels
operating within the State of Alaska
from all or part of 46 U.S.C. 88, 391,
391a, and 404 and the regulations issued
thereunder.

(cc) Carry out the requirements of
section 146 of the Surface Transpor-
tation Assistance Act of 1978 (Pub. L.
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95–599, 92 Stat. 2689) relating to foreign–
built hovercraft in Alaska.

(dd) Exercise all functions of the
General Services Administrator per-
taining to the acquisition of special
purpose space in urban centers, as de-
fined in 41 CFR 101–18.102, to house U.S.
Coast Guard Recruiting Offices pursu-
ant to the Federal Property and Ad-
ministrative Services Act of 1949 (63
Stat. 377), as amended, and to acquire
such space by firm term leases up to
five (5) years in accordance with the
authority contained in section 210(h)
(1) of the Federal Property and Admin-
istrative Services Act of 1949, as
amended. Provided, that such author-
ity is exercised in accordance with the
Memorandum of Understanding be-
tween the Department of Transpor-
tation and the General Services Ad-
ministration executed on January 27,
1981, for implementation of this delega-
tion.

(ee) Carry out all functions vested in
the Secretary in any capacity by the
Ocean Thermal Energy Conversion Act
of 1980 (Pub. L. 96–320, August 3, 1980),
except title II.

(ff) Carry out the functions vested in
the Secretary by:

(1) Section 108(a)(3) of the Com-
prehensive Environmental Response,
Compensation, and Liability Act, as
amended (42 U.S.C. 9608(a)(3)), and by
sections 7(b)(1), 7(b)(2), and 7(c) (2) of
Executive Order 12580 relating to vessel
financial responsibility; and

(2) Sections 2(e)(1), 2(e)(2), 2(i), 2(j)(1),
2(j)(2), 2(k), 3(a), 4(b)(1), 4(b)(2), 6(c),
9(d), 9(i), and 11(b)(2) of Executive
Order 12580 relating to facilities and
vessels under the jurisdiction, custody,
or control of the Coast Guard.

(gg) Carry out the functions, relating
to releases or threatened releases in-
volving the coastal zone, Great Lakes
waters, and ports and harbors, vested
in the Secretary by sections 2(f), 2(i),
2(j)(2), 2(k), 4(c)(1), 4(c)(2), 5(b), 6(c),
9(d), 9(i), and 11(b)(2) of Executive
Order 12580 insofar as they relate to:

(1) Responses to releases or threats of
releases from vessels;

(2) Emergency action concerning re-
leases or threats of releases at facili-
ties other than active or inactive ‘‘haz-
ardous waste management facilities’’
(as defined in 40 CFR 270.2); and

(3) Emergency action concerning re-
leases or threats of releases at active
or inactive ‘‘hazardous waste manage-
ment facilities’’ only when the Coast
Guard On-Scene Coordinator deter-
mines that such action must be taken
pending the arrival on scene of an En-
vironmental Protection Agency (EPA)
On-Scene Coordinator (OSC). Unless
otherwise agreed upon by the EPA and
Coast Guard, this authority will not be
exercised unless the EPA OSC is sched-
uled to arrive on scene within 48 hours
of notification of the release or threat
of release.
As used in this paragraph ‘‘emergency
action’’ includes any removal action
which, in the view of the Coast Guard
On-Scene Coordinator, must be taken
immediately to prevent or mitigate
immediate and significant danger to
the public health, welfare, or the envi-
ronment. Situations in which such ac-
tions may be taken include, but are not
limited to, fire, explosions, and other
sudden releases; human, animal, or
food chain exposure to acutely toxic
substance; and the contamination of a
drinking water supply. All functions
listed in this paragraph include the au-
thority to contract for, obligate mon-
ies for, and otherwise arrange for and
coordinate the responses included with-
in such functions.

(hh) Carry out the functions vested
in the Secretary by the Act to Prevent
Pollution from Ships (October 21, 1980;
Pub. L. 96–478; 94 Stat. 2297) except sec-
tion 10(b) and (c) and except as limited
by § 1.47(n), § 1.52(c), and § 1.66(u) of this
title.

(ii) Carry out the functions vested in
the Secretary by the Deep Seabed Hard
Mineral Resources Act (June 21, 1980;
Pub. L. 96–283; 94 Stat. 553), except sec-
tion 118.

(jj) Carry out the functions vested in
the Secretary to convene and approve a
Coast Guard Reserve Policy Board as
provided in 14 U.S.C. 703.

(kk) Carry out the functions vested
in the Secretary by the Fisheries
Amendments of 1982 (Pub. L. 97–389; 96
Stat. 1949) relating to implementation
of the Convention for the Conservation
of Salmon in the North Atlantic Ocean
and to documentation and certification
of inspection of certain vessels.
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(ll) Carry out the functions vested in
the Secretary by sections 1015(b), 1016,
4107(b), 4109, 4110, 4111, 4114(a), 4115(b),
4115(e), 4116(c), 4118, 4203, 5002(c)(4),
5002(i), 5002(k), 5003, 5004, 5005(a)(5),
7001(a), 7001(b)(2) and 7001(c) (6) and (11)
of the Oil Pollution Act of 1990 (August
18, 1990; Pub. L. 101–380; 104 Stat. 484).
(See 49 CFR 1.53 and 1.66).

(mm)—(oo) [Reserved]
(pp) Except as specifically reserved in

49 CFR 1.44, carry out the responsibil-
ities of, and exercise the authority of
the Secretary contained in the Uniform
Code of Military Justice, chapter 47 of
title 10 United States Code, and the
Manual for Courts-Martial, United
States.

(qq) Carry out the functions and ex-
ercise the authority vested in the Sec-
retary by 14 U.S.C. 659 relating to pro-
viding assistance to film producers and
obtaining reimbursement for assist-
ance provided.

(rr) Exercise the authority of the
Secretary contained in 10 U.S.C. 1588 to
accept voluntary services for a mu-
seum or a family support program op-
erated by the Coast Guard; to deter-
mine which expenses are eligible for re-
imbursement; and to provide reim-
bursement from nonappropriated funds
of incidental expenses incurred by per-
sons providing voluntary services as an
ombudsman or for a family service cen-
ter program.

(ss) Carry out the functions and exer-
cise the authority vested in the Sec-
retary by chapter 125, title 46 U.S.C., to
establish and maintain a vessel identi-
fication system and to charge fees to
persons providing information to or re-
questing information from the system.

(tt) Carry out the functions and exer-
cise the authority vested in the Sec-
retary by chapter 19, title 14 U.S.C., to
establish and carry out a program of
environmental compliance and restora-
tion at current and former Coast Guard
facilities and to expend funds from the
Environmental Compliance and Res-
toration Account.

(uu) Carry out the functions and ex-
ercise the authority vested in the Sec-
retary by 46 U.S.C. 2110 to establish,
collect, and enforce the fees and
charges required by that section.

(vv) Carry out the functions and ex-
ercise the authority vested in the Sec-

retary by 46 U.S.C. 8103(b)(3) to waive
the citizenship requirements on vessels
documented under U.S. law.

(ww) Carry out the functions and ex-
ercise the authority vested in the Sec-
retary by 16 U.S.C. 4711 to establish and
enforce regulations to prevent the in-
troduction and spread of aquatic nui-
sance species into the Great Lakes
through the ballast water of vessels.
This authority may be redelegated.

(xx) Carry out the functions and ex-
ercise the authority vested in the Sec-
retary by 33 U.S.C. 1226 to prevent or
respond to acts of terrorism and 46
U.S.C. app. 1803, subsections (a) and (b),
to assess the state of security stand-
ards at foreign ports. This authority
may be redelegated.

(yy) Carry out the functions and ex-
ercise the authority vested in the Sec-
retary by 42 U.S.C. 7511b(f), concerning
tank vessel emissions, to promulgate
safety regulations, to consult with the
Administrator of the Environmental
Protection Agency concerning emis-
sion standards, and to enforce compli-
ance of emission standards as deter-
mined by such consultation. This au-
thority may be redelegated.

(zz) Carry out the functions and exer-
cise the authority vested in the Sec-
retary by 46 U.S. Code Chapter 47
(abandonment of barges) and § 12301(b)
(numbering of undocumented barges),
as enacted by the Oceans Act of 1992,
Title V, section 5301 et seq., Pub. L. No.
102–587, 106 Stat. 5081. This authority
may be redelegated.

(aaa) Establish the promotion zone
for rear admiral (lower half), provided
all captains eligible for consideration
under the provisions of section
257(a)(5), Title 14, U.S. Code, are placed
in the zone.

(bbb) Remove an officer from active
duty under section 326, Title 14, U.S.
Code.

(Sec. 9(e), Department of Transportation
Act, 49 U.S.C. 1657(e); 49 CFR 1.57(l); 49 U.S.C.
322)

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.46, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.
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§ 1.47 Delegations to Federal Aviation
Administrator.

The Federal Aviation Administrator
is delegated authority to:

(a) Carry out the powers and duties
transferred to the Secretary of Trans-
portation by, or subsequently vested in
the Secretary by virtue of, section
6(c)(1) of the Department of Transpor-
tation Act (49 U.S.C. 1655(c)(1)), includ-
ing those pertaining to aviation safety
(except those related to transportation,
packaging, marking, or description of
hazardous materials) and vested in the
Secretary by section 308(b) of title 49
U.S.C. and sections 306–309, 312–314,
1101, 1105, and 1111 and titles VI, VII, IX
(excluding section 902(h)), and XII of
the Federal Aviation Act of 1958, as
amended.

(b) Carry out title XIII of the Federal
Aviation Act of 1958, as amended (72
Stat. 800; 49 U.S.C. 1531 et seq.), relating
to aviation insurance.

(c) Carry out the functions vested in
the Secretary by the Act of September
7, 1957 (71 Stat. 629; 49 U.S.C. 1324 note),
as amended by section 6(a)(3)(B) of the
Department of Transportation Act, re-
lating to the guarantee of aircraft pur-
chase loans, and those functions which
relate to the issuance of obligations to
finance the expenses of such guaran-
tees.

(d) Administer Executive Orders 11419
and 11322 relating to prohibited avia-
tion operations and the prohibited car-
riage of commodities and products to
and from Southern Rhodesia. Carry out
the functions vested in the Secretary
by Executive Order 12183.

(e) Provide certain facilities and
services to FAA employees and their
dependents at remote locations (49
U.S.C. 1659).

(f) Carry out the functions vested in
the Secretary by:

(1) The Airport and Airway Develop-
ment Act of 1970, as amended (49 U.S.C.
1701 et seq.), except sections 3 and 4 (49
U.S.C. 1702, 1703).

(2) Sections 208 and 209 of the Airport
and Airway Revenue Act of 1970, as
amended (49 U.S.C. 1742, 1742 note); and

(3) Sections 21, 22, 23(b), 24, and 25 of
the Airport and Airway Development
Act Amendments of 1976 (49 U.S.C.
1346(a), 1348 note, 1713 note, 1356a, 1704).

(g) Carry out the functions vested in
the Secretary by part B of title II of
the Clean Air Act, as amended (84 Stat.
1703), and by 40 CFR part 87 as it re-
lates to exemptions from aircraft air
pollution standards.

(h) Carry out the functions of the
Secretary under section 208 of the Ap-
palachian Regional Development Act
of 1965 (85 Stat. 168; 40 U.S.C. App. 208).

(i) Carry out the functions vested in
the Secretary by section 902(h)(2) of the
Federal Aviation Act of 1958, as amend-
ed, as it relates to enforcement of haz-
ardous materials regulations as they
apply to the transportation or ship-
ment of such materials by air.

(j) Carry out the functions vested in
the Secretary by 49 U.S.C. 1807 as it re-
lates to the establishment of proce-
dures for monitoring and enforcing pro-
visions of regulations with respect to
the transportation of radioactive mate-
rials on passenger-carrying aircraft.

(k) Carry out the functions vested in
the Secretary by 49 App. U.S.C. 1808 (a),
(b), and (c), 1809 and 1810 relating to in-
vestigations, records, inspections, pen-
alties and specific relief so far as they
apply to the transportation or ship-
ment of hazardous materials by air, in-
cluding the manufacture, fabrication,
marking, maintenance, reconditioning,
repair, or test of containers which are
represented, marked, certified, or sold
for use in the bulk transportation of
hazardous materials by air.

(l) Serve, or designate a representa-
tive to serve, as Vice Chairman and al-
ternate Department of Transportation
member of the Interagency Group on
International Aviation (IGIA) pursuant
to interagency agreement of December
9, 1960, and Executive Order 11382, and
provide for the administrative oper-
ation of the IGIA Secretariat.

(m) Carry out the functions vested in
the Secretary by sections 4(a) and 5(c)
of Executive Order 12316 of August 14,
1981 (46 FR 42237, Aug. 20, 1981) (delegat-
ing sections 107(c)(1)(c) and 108(b), re-
spectively, of the Comprehensive Envi-
ronmental Response, Compensation,
and Liability Act of 1981, Pub. L. 96–
510), insofar as they relate to aircraft.

(n) Carry out the functions vested in
the Secretary by section 3(d) of the Act
to Prevent Pollution from Ships (33
U.S.C. 1902(d)) as it relates to ships
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owned or operated by the Federal Avia-
tion Administration when engaged in
noncommercial service.

(o) [Reserved]
(p) Carry out the functions vested in

the Secretary by:
(1) Section 553(b) of Public Law 99–83

(99 Stat. 226), which relates to the au-
thority of Federal Air Marshals to
carry firearms and make arrests, in co-
ordination with the General Counsel;
and

(2) The following subsections of sec-
tion 1115 of the Federal Aviation Act of
1958, as amended, which relates to the
security of foreign airports: Subsection
1115(a), in coordination with the Gen-
eral Counsel and the Assistant Sec-
retary for Aviation and International
Affairs; subsection 1115(b), in coordina-
tion with the Assistant Secretary for
Aviation and International Affairs; and
subsection 1115(e)(2)(A)(ii), in coordina-
tion with the General Counsel and the
Assistant Secretary for Aviation and
International Affairs.

(q) Carry out all of the functions
vested in the Secretary under section
404(d) of the Federal Aviation Act of
1958 (49 U.S.C. 1374(d)), as amended by
section 328(a) of the Department of
Transportation and Related Agencies
Appropriations Act of 1988 (Pub. L. 100–
202).

(r) Carry out the functions vested in
the Secretary by the Airport Safety
and Capacity Expansion Act of 1990,
title IX, subtitle B of the Omnibus
Budget Reconciliation Act of 1990, Pub-
lic Law 101–508 (except those functions
vested in the Secretary by sections
9113, 9125, 9127 and 9130).

(s) Carry out functions vested in the
Secretary by Airport Noise and Capac-
ity Act of 1990, title IX, subtitle D of
the Omnibus Budget Reconciliation
Act of 1990, Public Law 101–508.

(t) Carry out the functions vested in
the Secretary by sections 321 and 410 of
the Federal Aviation Act, as amended
by the Aviation Security Improvement
Act of 1990, Public Law 101–604, Novem-
ber 16, 1990.

(u) Carry out the functions assigned
to the Secretary by Executive Order
12465 (February 24, 1984) (3 CFR, 1984
Comp., p. 163) relating to commercial
expendable launch vehicle activities.

(v) Carry out the functions vested in
the Secretary by 49 U.S.C. Subtitle IX.

(w) Carry out the functions vested in
the Secretary by the National Aero-
nautics and Space Administration Au-
thorization Act, Fiscal Year 1993 (Pub.
L. 102–588, 106 Stat 5119, November 4,
1992).

(Secs. 3(e), 6(c), and 9(e), Department of
Transportation Act (49 U.S.C. 1652(e), 1655(c),
and 1657(e)); 49 U.S.C. 322; 49 CFR 1.57(l))

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.47, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 1.48 Delegations to Federal Highway
Administrator.

The Federal Highway Administrator
is delegated authority to:

(a) Investigate and report on the
safety compliance records of applicants
seeking operating authority, or ap-
proval of transactions involving trans-
fer of operating authority, from the
Interstate Commerce Commission, and
to intervene and present evidence con-
cerning applicants’ fitness in Commis-
sion proceedings under 49 U.S.C. 307, so
far as it relates to motor carriers.

(b) Administer the following sections
of title 23, U.S.C.:

(1)(i) 101(a); and
(ii) 101(b), (c), (d), and (e), except as

they involve mass transportation
projects authorized by sections
103(e)(4), 142(a)(2), or 142(c);

(2) 103, except as it involves the sub-
stitution of non-highway public mass
transit projects authorized by section
(e)(4);

(3) 104, including the apportionment
of funds for Federal-aid highways once
Congress approves estimates submitted
by the Secretary;

(4) 105, except as subsections (a) and
(g) involve mass transportation
projects authorized by sections
103(e)(4), 142(a)(2), or 142(c);

(5) 106, except subsections (a), (c), and
(d) as they involve mass transportation
projects authorized by sections
103(e)(4), 142(a)(2), or 142(c);

(6) 107;
(7) 108, except as it involves mass

transportation projects authorized by
sections 103(e)(4), 142(a)(2), or 142(c);
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(8) 109, except subsections (a), (g), and
(h) as they involve mass transportation
projects authorized by sections 103(e)
(4), 142(a)(2), or 142(c);

(9) 110, except as it involves mass
transportation projects authorized by
sections 103(e)(4), 142(a)(2), or 142(c);

(10) 111;
(11) 112, 113, 114, except as they in-

volve transportation projects author-
ized by sections 103(e)(4), 142(a)(2), or
142(c);

(12) 115;
(13) 116, except subsections (a) and (c)

as they involve mass transportation
projects authorized by sections
103(e)(4), 142(a)(2), or 142(c);

(14) 117, except as it involves mass
transportation projects authorized by
sections 103(e)(4), 142(a)(2), or 142(c);

(15) 118, 119, 120;
(16) 121 and 122, except as they in-

volve mass transportation projects au-
thorized by sections 103(e)(4), 142(a)(2),
or 142(c);

(17) 123;
(18) 124, except as it involves mass

transportation projects authorized by
sections 103(e)(4), 142(a)(2), or 142(c);

(19) 125, 126, and 127;
(20) 128, except as it involves mass

transportation projects authorized by
sections 103(e)(4), 142(a)(2), or 142(c);

(21) 129, 130, 131, 132, 134, 135, 136, 137,
138, and 139;

(22) 140, except paragraph (a) of this
section, as it involved mass transpor-
tation projects authorized by sections
103(e)(4), 142(a)(2), or 142(c);

(23) 141, with the concurrence of the
National Highway Traffic Safety Ad-
ministrator as it relates to certifi-
cation of the enforcement of speed lim-
its;

(24) 142, except as it involves mass
transportation projects authorized by
subsections (a)(2) and (c) and by
103(e)(4);

(25) 143 and 144;
(26) 145, except as it involves mass

transportation projects authorized by
sections 103(e)(4), 142(a)(2), or 142(c);

(27) 146 through 152 and 155 through
157, inclusive;

(28) 154 and 158 each with the concur-
rence of the National Highway Traffic
Safety Administrator;

(29) 201 through 205, 210, 212, 214
through 218, (Chapter 2);

(30) 301, 302, and 303;
(31) 304, 305, 306, except as they in-

volve mass transportation projects au-
thorized by sections 103(e)(4), 142(a)(2),
or 142(c);

(32) 307 through 314 inclusive;
(33) 315 and 317, except as they in-

volve mass transportation projects au-
thorized by sections 103(e)(4), 142(a)(2),
or 142(c);

(34) 318 through 321, inclusive; and
(35) 323 and 324, except as they in-

volve mass transportation projects au-
thorized by sections 103(e)(4), 142(a)(2),
or 142(c).

(c) Administer the following laws re-
lating generally to highways:

(1) Sections 105, 107(c) through (e),
123(a) and (b), 124(c), 126(d) through (g),
138(c), 140, 142 through 145, 147 through
154, 167, and 171, and title IV, as amend-
ed (as it relates to matters within the
primary responsibility of the Federal
Highway Administrator), of the Sur-
face Transportation Assistance Act of
1978, Public Law 95–599, 92 Stat. 2689;
and sections 502–504, title V, of the
Highway Revenue Act of 1978.

(2) Sections 103, 104, 111(b), 128(b), 131,
135, 136, 141, 147, 149, 154, 158 through
161, 163, 203, 206, 401, and 402 of the Fed-
eral-Aid Highway Act of 1973, as
amended (Pub. L. 93–87, 87 Stat. 250;
Pub. L. 93–643, 88 Stat. 2281).

(3) The Federal-Aid Highway Act of
1970, as amended (except section 118) (84
Stat. 1713).

(4) The Federal-Aid Highway Act of
1968, as amended (82 Stat. 815);

(5) The Federal-Aid Highway Act of
1966, as amended (80 Stat. 766);

(6) The Federal-Aid Highway Act of
1962, as amended (76 Stat. 1145, 23
U.S.C. 307 note);

(7) The Federal-Aid Highway Act of
1956, as amended (70 Stat. 374);

(8) The Federal-Aid Highway Act of
1954, as amended (68 Stat. 70);

(9) The Act of September 26, 1961, as
amended (75 Stat. 670);

(10) The Highway Revenue Act of
1956, as amended (70 Stat. 387, 23 U.S.C.
120 note);

(11) The Highway Beautification Act
of 1965, as amended (79 Stat. 1028, 23
U.S.C. 131 et seq., notes);

(12) The Alaska Omnibus Act, as
amended (73 Stat. 141, 48 U.S.C. 21 note
prec.);
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(13) The Joint Resolution of August
28, 1965, as amended (79 Stat. 578, 23
U.S.C. 101 et seq., notes);

(14) Section 502(c) of the General
Bridge Act of 1946, as amended (60 Stat.
847, 33 U.S.C. 525(c));

(15) The Act of April 27, 1962 (76 Stat.
59);

(16) Reorganization Plan No. 7 of 1949
(63 Stat. 1070); and

(17) Sections 102(b) (except subpara-
graph (2)) and (c); 105 (b)(1) and (c); 141;
146; 147; and 152 of the Federal-Aid
Highway Act of 1976 (Pub. L. 94–280; 90
Stat. 425).

(18) The Federal-Aid Highway Act of
1982 (Pub. L. 97–327), except section 6 as
it relates to matters within the pri-
mary responsibility of the Urban Mass
Transportation Administrator.

(19) The Surface Transportation As-
sistance Act of 1982, Public Law 97–424,
as amended,

(i) Except sections 165 and 531 as they
relate to matters within the primary
responsibility of the Urban Mass
Transportation Administrator; 105(f),
413; 414(b)(1) and (2); 421, 426, and title
III; and

(ii) Section 414(b)(1), with the concur-
rence of the National Highway Traffic
Safety Administrator.

(20) Sections 103(e), 105(a) through
(g), 106(a), and (b), 110(b), 114(d), 117(f),
120(c) and (d), 123(g) and (i), 133(f), 134,
136, 137, 139 through 145, 146(b), 147(c),
149(a) through (f), (h), (i), (k), 151
through 157, 164, and 208 of the Surface
Transportation and Uniform Reloca-
tion Assistance Act of 1987 (Pub. L. 100–
17, 101 Stat. 132).

(d) [Reserved]
(e) Carry out 49 U.S.C. 3103 relating

generally to investigation of the need
for regulation of sizes, weights, and
combinations of motor vehicles and
qualifications and maximum hours of
service of employees of motor carriers
and motor private carriers.

(f) Carry out 49 U.S.C. 3102 relating
generally to qualifications and maxi-
mum hours of service of employees and
safety of operation and equipment of
motor carriers, motor private carriers
and motor carriers of migrant workers.

(g) Carry out 49 U.S.C. 503 and 3104 re-
lating generally to service of process,
designation of agents to receive service
of process, and identification of inter-

state motor vehicles so far as they per-
tain to motor private carriers of prop-
erty and motor carriers of migrant
workers (except motor contract car-
riers).

(h)–(i) [Reserved]
(j) Carry out the functions of the Sec-

retary under the Appalachian Regional
Development Act of 1965 (79 Stat. 5; 40
U.S.C. App.) except section 208.

(k) Initiate proceedings as a com-
plainant under 49 U.S.C. 10925 to re-
voke, suspend or amend the certifi-
cates, permits or licenses of a motor
carrier.

(l) Carry out the Act of September 21,
1966, Public Law 89–599, relating to cer-
tain approvals concerned with a com-
pact between the States of Missouri
and Kansas.

(m) Carry out the law relating to the
Chamizal border highway (80 Stat.
1477).

(n) Carry out the Highway Safety Act
of 1966, as amended (80 Stat. 731) and
chapter 4 of title 23 U.S.C. as amended
by section 207 of the Surface Transpor-
tation Assistance Act of 1978 for high-
way safety programs, research and de-
velopment relating to highway design,
construction and maintenance, traffic
control devices, identification and sur-
veillance of accident locations, and
highway-related aspects of pedestrian
and bicycle safety.

(o) Exercise the authority vested in
the Secretary by section 204(b) of the
Federal Railroad Safety Act of 1970 (84
Stat. 972, 45 U.S.C. 433(b)) with respect
to the laws administered by the Fed-
eral Highway Administrator pertaining
to highway safety and highway con-
struction.

(p) Carry out the functions vested in
the Secretary provided by 42 U.S.C.
4917 relating to procedures for the in-
spection, surveillance and measure-
ment of commercial motor vehicles for
compliance with interstate motor car-
rier noise emission standards and relat-
ed enforcement activities including the
promulgation of necessary regulations.

(q) Carry out the functions vested in
the Secretary by section 5 (as it relates
to bridges, other than railroad bridges,
not over navigable waters), and section
8(a) (as it relates to all bridges other
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than railroad bridges) of the Inter-
national Bridge Act of 1972 (Pub. L. 92–
434, 86 Stat. 731).

(r) Carry out the functions vested in
the Secretary by the following sections
of the Urban Mass Transportation Act
of 1964 as amended (78 Stat. 302, 49
U.S.C. 1601 et seq.):

(1) Sections 3(a)(3), 3(e)(1), 5(g)(1), and
8 as they relate to urban planning (49
U.S.C. 1602 (a)(3) and (e)(1), 1603(a), and
1604(g)(1); and 1604(l)).

(2) Section 12(c)(11) relating to ap-
proval of boundaries of urbanized areas
(49 U.S.C. 1608(c)(11));

(3) Section 18 as it relates to the for-
mula grant program for non-urbanized
areas in the Commonwealth of Puerto
Rico.

(s) Exercise the authority vested in
the Secretary by sections 101, 118,
120(b), 123 and 124 of the Federal-Aid
Highway Amendments of 1974 (Pub. L.
93–643, January 4, 1975, 88 Stat. 2281).

(t) [Reserved]
(u)(1) Carry out the functions vested

in the Secretary by 49 App. U.S.C. 1808
(a), (b), and (c), 1809, and 1810 relating
to investigations, records, inspections,
penalties, and specific relief so far as
they apply to the transportation or
shipment of hazardous materials by
highway, including the manufacture,
fabrication, marking, maintenance, re-
conditioning, repair or test of contain-
ers which are represented, marked, cer-
tified, or sold for use in the bulk trans-
portation of hazardous materials by
highway.

(2) Carry out the functions vested in
the Secretary by 49 App. U.S.C. 1804 (b)
and (c); 1805(d), except paragraph (3) (49
App. U.S.C. 1805(d)(3)); 1811 relating to
highway routing, except for pending
applications for inconsistency rulings
and nonpreemption determinations;
1813(d); and 1819.

(v) Carry out the functions vested in
the Secretary by the Commercial
Motor Vehicle Safety Act of 1986, title
XII of Public Law 99–570, 100 Stat. 3207–
170.

(w) Carry out the functions vested in
the Secretary by section 30 of the
Motor Carrier Act of 1980 (Pub. L. 96–
296, 94 Stat. 820), as amended by section
108(b)(5) of Public Law 96–510, 94 Stat.
2767; section 406 of Public Law 97–424, 96
Stat. 2158; and section 222 of Public

Law 98–554, 98 Stat. 2846 (49 U.S.C. 10927
note).

(x) Carry out the functions vested in
the Secretary by sections 4(a) and (5)(c)
of Executive Order 12316 of August 14,
1981 (46 FR 42237, August 20, 1981) (dele-
gating sections 107(c)(1)(C) and 108(b),
respectively, of the Comprehensive En-
vironmental Response, Compensation,
and Liability Act of 1980, Public Law
96–510, 94 Stat. 2781), insofar as they re-
late to motor carriers.

(y) Carry out the functions vested in
the Secretary by section 118 of the Na-
tional Visitor Center Facilities Act of
1968 (Pub. L. 90–264, 82 Stat. 43), as
added by the Union Station Redevelop-
ment Act of 1981 (Pub. L. 97–125; 95
Stat. 1672), with respect to the comple-
tion of the parking facility and associ-
ated ramps at Union Station in Wash-
ington, DC (40 U.S.C. 818).

(z) Carry out the functions vested in
the Secretary by sections 18 and 25(c)
of the Bus Regulatory Reform Act of
1982 (Pub. L. 97–261, 96 Stat. 1102), as
amended by section 224 of Public Law
98–554, 98 Stat. 2847 (49 U.S.C. 10927
note).

(aa) Carry out the functions vested in
the Secretary by the Tandem Truck
and Motor Carrier Safety Acts of 1984
(Pub. L. 98–554), except section 209.

(bb) Carry out the functions vested in
the Secretary by Public Law 98–229, 98
Stat. 55, insofar as it relates to appor-
tioning certain funds for construction
of the Interstate Highway System in
Fiscal Year 1985, apportioning certain
funds for Interstate substitute highway
projects, and increasing amounts avail-
able for emergency highway relief.

(cc) Prescribe regulations, as nec-
essary, at parts 24 and 25 of this title,
to implement Public Law 91–646, 84
Stat. 1894, and any amendments there-
to, as appropriate, in coordination with
the Assistant Secretary for Transpor-
tation Policy, and carry out all other
functions vested in the Secretary by
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970, Public Law 91–646, 84 Stat. 1894,
and any amendments thereto.

(dd)–(ee) [Reserved]
(ff) Carry out the functions vested in

the Secretary of Transportation by sec-
tion 114 of the ‘‘Act Making Continuing
Appropriations for Fiscal Year 1987 and
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for Other Purposes,’’ Public Law 99–591,
October 30, 1986, relating to construc-
tion of Interstate Highway H–3 in Ha-
waii.

(gg) Carry out all of the functions
vested in the Secretary under section
324 of the Fiscal Year 1986 Department
of Transportation Appropriations Act
(Pub. L. 99–190, 99 Stat. 1288), notwith-
standing the reservation of authority
under § 1.44(j) of this part.

(hh) Carry out the functions vested
in the Secretary by sections 9, 10, 11,
12, 13, 15(b), 15(c), 15(d), and 15(e) of the
Sanitary Food Transportation Act of
1990 (Pub. L. 101–500; 104 Stat. 1213),
with respect to transportation by high-
way.

(ii) Carry out the functions vested in
the Secretary by sections 16, 23, 24, and
27 of the Hazardous Materials Trans-
portation Uniform Safety Act of 1990
(Pub. L. 101–615; 104 Stat. 3244 (49 App.
U.S.C. 1813 note; 49 U.S.C. 10927 note; 49
App. U.S.C. 2509).

(jj) Carry out the functions and exer-
cise the authority delegated to the Sec-
retary in section 2(d)(2) of Executive
Order 12777 (3 CFR, 1991 Comp.; 56 FR
54757), with respect to highway trans-
portation, relating to the approval of
means to ensure the availability of pri-
vate personnel and equipment to re-
move, to the maximum extent prac-
ticable, a worst case discharge, the re-
view and approval of response plans,
and the authorization of motor car-
riers, subject to the Federal Water Pol-
lution Control Act (33 U.S.C. 1321), to
operate without approved response
plans, except as delegated in § 1.46(m).

EDITORIAL NOTE: The following paragraph
(jj) was added to § 1.48 at 58 FR 503, Jan. 6,
1993 and will be correctly designated by a
document published in the FEDERAL REG-
ISTER at a later date.

(jj) Carry out the functions vested in
the Secretary of Transportation by sec-
tion 601 of the Pipeline Safety Act of
1992, Public Law 102–508, relating to
construction of the Page Avenue Ex-
tension Project in Missouri.

(49 U.S.C. 322, 49 CFR 1.57(l))

[Amdt. 1–157, 45 FR 83405, Dec. 18, 1980]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.48, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 1.49 Delegations to Federal Railroad
Administrator.

The Federal Railroad Administrator
is delegated authority to:

(a) Investigate and report on safety
compliance records of applicants seek-
ing railroad operating authority from
the Interstate Commerce Commission,
and to intervene and present evidence
concerning applicants’ fitness in Com-
mission proceedings under 49 U.S.C.
1653(e), relating to railroads.

(b) Carry out the Act of September
30, 1965, as amended (79 Stat. 893, 49
U.S.C. 1631 et seq.), relating generally
to high speed ground transportation,
except issuance of reports required by
section 13(c) (49 U.S.C. 1643(c)).

(c) Carry out the following laws re-
lating generally to safety appliances
and equipment on railroad engines and
cars, and protection of employees and
travelers:

(1) The Act of March 2, 1893, as
amended (27 Stat. 531, 45 U.S.C. 1 et
seq.);

(2) The Act of March 2, 1903, as
amended (32 Stat. 943, 45 U.S.C. 8 et
seq.);

(3) The Act of April 14, 1910, as
amended (36 Stat. 298, 45 U.S.C. 11 et
seq.);

(4) The Act of May 30, 1908, as amend-
ed (35 Stat. 476, 45 U.S.C. 17 et seq.);

(5) The Act of February 17, 1911, as
amended (36 Stat. 913, 45 U.S.C. 22 et
seq.);

(6) The Act of March 4, 1915, as
amended (38 Stat. 1192, 45 U.S.C. 30);

(7) Reorganization Plan No. 3 of 1965
(79 Stat. 1320, 45 U.S.C. 22 note);

(8) Joint Resolution of June 30, 1906,
as amended (34 Stat. 838, 45 U.S.C. 35);

(9) The Act of May 27, 1908, as amend-
ed (35 Stat. 325, 45 U.S.C. 36 et seq.);

(10) The Act of March 4, 1909, as
amended (35 Stat. 965, 45 U.S.C. 37); and

(11) The Act of May 6, 1910, as amend-
ed (36 Stat. 350, 45 U.S.C. 38 et seq.).

(d) Carry out the Act of March 4, 1907,
as amended (34 Stat. 1415, 45 U.S.C. 61 et
seq.), relating generally to hours of
service of railroad employees.

(e) Carry out the functions vested in
the Secretary by section 5 of the Inter-
national Bridge Act of 1972 (Pub. L. 92–
434) as it relates to railroad bridges not
over navigable waterways.
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(f) Carry out section 25 of the Inter-
state Commerce Act, as amended (49
U.S.C. 26), relating generally to rail-
road safety appliances, methods, and
systems.

(g) Exercise the administrative pow-
ers under the Interstate Commerce Act
with respect to powers and duties per-
taining to railroad safety transferred
to the Secretary (49 U.S.C. 1655(f)).

(h) Operate and administer the Alas-
ka Railroad under the Act of March 12,
1914, as amended (38 Stat. 305), and Ex-
ecutive Order 11107 (28 FR 4225 (1963)).

(i) Make individual and general
changes in freight rates and passenger
fares for the Alaska Railroad, without
power to redelegate authority for gen-
eral changes in freight rates and pas-
senger fares.

(j) Promote and undertake research
and development relating to rail mat-
ters generally (49 U.S.C. 1653(a),
1657(e)(1), 1657(n)(1), and 1657(q)(1)).

(k) Carry out the functions vested in
the Secretary by subtitle B of the Na-
tional Visitor Center Facilities Act of
1968, as added by the Union Station Re-
development Act of 1981 (Pub. L. 97–125;
95 Stat. 1667) except section 114(e) and
such parts of section 118 as provided for
the completion of the parking facility
and associated ramps at Union Station
in Washington, DC.

(l) Exercise the authority vested in
the Secretary by the Emergency Rail
Services Act of 1970 (Pub. L. 91–663) ex-
cept the authority to make findings re-
quired by section 3(a) of that Act and
the authority to sign guarantees of cer-
tificates issued by trustees.

(m) Carry out the functions vested in
the Secretary by the Federal Railroad
Safety Act of 1970 (title II of Pub. L.
91–458); 84 Stat. 971, 45 U.S.C. 421 et.
seq.), except section 204(b) (84 Stat. 972,
45 U.S.C. 433(b)) with respect to high-
way, traffic, and motor vehicle safety
and highway construction.

(n) Carry out the functions vested in
the Secretary by the Emergency Rail
Facilities Restoration Act of 1972 (Pub.
L. 92–591).

(o) Carry out the functions vested in
the Secretary by subsection (b) (except
as it relates to conducting consulta-
tions with the Administrator of the
Environmental Protection Agency) and

(c) of section 17 of the Noise Control
Act of 1972 (Pub. L. 92–574).

(p) Carry out the functions vested in
the Secretary by sections 201(i)(3);
202(b)(7); 203, except authority to issue
subpoenas; 210; 212; 213; 215; 402; 403; and
601 of the Regional Rail Reorganization
Act of 1973 (Pub. L. 93–236) as amended
by the Rail Transportation Improve-
ment Act (Pub. L. 94–555).

(q) Carry out the functions vested in
the Secretary by subsections 4 (h) and
(i) of the Department of Transpor-
tation Act, as amended (49 U.S.C.
1653(h), (i)).

(r) [Reserved]
(s)(1) Carry out the functions vested

in the Secretary by 49 App. U.S.C. 1808
(a), (b), and (c), 1809, and 1810 relating
to investigations, records, inspections,
penalties, and specific relief so far as
they apply to the transportation or
shipment of hazardous materials by
railroad, including the manufacture,
fabrication, marking, maintenance, re-
conditioning, repair or test of contain-
ers which are represented, marked, cer-
tified, or sold for use in the bulk trans-
portation of hazardous materials by
railroad.

(2) Carry out the functions vested in
the Secretary by 49 App. U.S.C. 1813 (a)
and (b); and 1817.

(t) Carry out the functions vested in
the Secretary by sections 204(c); except
authority to issue subpoenas; 402; 403;
502; 503; 504; 505; 506, except (c); 507; 508;
511; 512; 513; 515; 517; 606; 610; 703; 704,
except (c)(1); and 705; 707; 901; 905, as
applicable, of the Railroad Revitaliza-
tion and Regulatory Reform Act of
1976, as amended, section 5 of the De-
partment of Transportation Act (49
U.S.C. 1654), except authority to issue
subpoenas.

(u) Carry out functions vested in the
Secretary by sections 17(a) and (b) (as
they relate to consultations with the
Administrator of the Environmental
Protection Agency) of the Noise Con-
trol Act of 1972 (Pub. L. 92–574, 49
U.S.C. 1431).

(v) Carry out the functions vested in
the Secretary by the Rock Island Rail-
road Transition and Employee Assist-
ance Act (title I of Pub. L. 96–254) and
by section 18 of the Milwaukee Rail-
road Restructuring Act (49 U.S.C. 916).
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(w) Carry out the functions vested in
the Secretary by section 305 of the Re-
gional Rail Reorganization Act of 1973,
as amended (45 U.S.C. 745).

(x) Carry out the functions vested in
the Secretary by sections 4(a) and 5(c)
of Executive Order 12316 of August 14,
1981 (46 FR 42237, Aug. 20, 1981) (delegat-
ing sections 107(c)(1)(c) and 108(b), re-
spectively, of the Comprehensive Envi-
ronmental Response, Compensation,
and Liability Act of 1981, Pub. L. 96–
510), insofar as they relate to rolling
stock.

(y) Carry out the functions vested in
the Secretary by the Northeast Rail
Service Act of 1981 (Pub. L. 97–35).

(z) Carry out the functions vested in
the Secretary by section 3 of the
Bridge Act of 1906, as amended (33
U.S.C. 493), relating to disputes over
the terms and compensation for use of
railroad bridges built under the Act.

(aa) Carry out the functions vested in
the Secretary by titles II through VII
of the Rail Safety and Service Im-
provement Act of 1982 (Pub. L. 97–468),
which relates to rail safety, rail fi-
nances, and the transfer of The Alaska
Railroad to the State of Alaska.

(bb) Carry out the functions vested in
the Secretary by section 4031 of the
Budget Reconciliation Act of 1986 (Pub.
L. 99–509), which relates to the aboli-
tion of the United States Railway As-
sociation, and the execution of the
functions and duties of the Association
transferred to the Secretary, effective
April 1, 1987.

(cc) Carry out the functions vested in
the Secretary by section 18 (g) and (h)
of the Rail Safety Improvement Act of
1988 (Pub. L. 100–342).

(dd) Carry out the function vested in
the Secretary by section 1163 of the
Bankruptcy Code (11 U.S.C. 1163),
which relates to the nomination of
trustee for rail carriers in reorganiza-
tion, with the concurrence of the Office
of the General Counsel.

(ee) Carry out the functions vested in
the Secretary by sections 9, 10, 11, 12,
and 13 of the Sanitary Food Transpor-
tation Act of 1990 (Pub. L. 101–500; 104
Stat. 1213), with respect to transpor-
tation by railroad.

(ff) Exercise the authority vested in
the Secretary by the Crime Control
Act of 1990 (Pub. L. 101–647) as it relates

to a railroad police officer’s authority
to enforce the laws of any jurisdiction
in which the police officer’s rail carrier
employer owns property.

(gg) Carry out the functions vested in
the Secretary by sections 16 and 21 of
the Hazardous Materials Transpor-
tation Uniform Safety Act of 1990 (Pub.
L. 101–615; 104 Stat. 3244 (49 App. U.S.C.
1813 note and 1817 note)).

(hh) Exercise the authority vested in
the Secretary by Section 601 (d) and (e)
of the National and Community Serv-
ice Act of 1990 (45 U.S.C. 546 note) as it
relates to the discharge of human
waste from railroad passenger cars.

(ii) Carry out the functions and exer-
cise the authority delegated to the Sec-
retary in section 2(d)(2) of Executive
Order 12777 (3 CFR, 1991 Comp.; 56 FR
54757), with respect to rail transpor-
tation, relating to the approval of
means to ensure the availability of pri-
vate personnel and equipment to re-
move, to the maximum extent prac-
ticable, a worst case discharge, the re-
view and approval of response plans,
and the authorization of railroads, sub-
ject to the Federal Water Pollution
Control Act (33 U.S.C. 1321), to operate
without approved response plans, ex-
cept as delegated in § 1.46(m).

(jj) Exercise the authority vested in
the Secretary by the Swift Rail Devel-
opment Act of 1994, being Title I—
High-Speed Rail of Public Law 103–440
(108 Stat. 4615), as it relates to the pro-
vision of financial assistance for high-
speed rail corridor planning and tech-
nology improvements, the promulga-
tion of necessary safety regulations,
and the redemption of outstanding ob-
ligations and liabilities with respect to
the Columbus and Greenville Railway
under Sections 505 and 511 of the Rail-
road Revitalization and Regulatory Re-
form Act of 1976 (45 U.S.C. 825 and 831,
respectively).

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.49, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 1.50 Delegation to the National High-
way Traffic Safety Administrator.

The National Highway Traffic Safety
Administrator is delegated authority
to:
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(a) Carry out the National Traffic
and Motor Vehicle Safety Act of 1966,
as amended (15 U.S.C. 1381 et seq.).

(b) Carry out the Highway Safety Act
of 1966, as amended (23 U.S.C. 401 et
seq.), except for highway safety pro-
grams, research and development relat-
ing to highway design, construction
and maintenance, traffic control de-
vices, identification and surveillance of
accident locations, and highway-relat-
ed aspects of pedestrian and bicycle
safety.

(c) Exercise the authority vested in
the Secretary by section 210(2) of the
Clean Air Act, as amended (42 U.S.C.
7544(2)).

(d) Exercise the authority vested in
the Secretary by section 204(b) of the
Federal Railroad Safety Act of 1970 (45
U.S.C. 433(b)) with respect to laws ad-
ministered by the National Highway
Traffic Safety Administrator pertain-
ing to highway, traffic and motor vehi-
cle safety.

(e) Carry out the Act of July 14, 1960,
as amended (23 U.S.C. 313 note) and the
National Driver Register Act of 1982 (23
U.S.C. 401 note).

(f) Carry out the functions vested in
the Secretary by the Motor Vehicle In-
formation and Cost Savings Act of 1972,
as amended (15 U.S.C. 1901 et seq.), ex-
cept section 512.

(g) Administer the following sections
of title 23, United States Code, with the
concurrence of the Federal Highway
Administrator:

(1) 141, as it relates to certification of
the enforcement of speed limits;

(2) 154 (a), (b), (d), (e), (f), (g) and (h);
and

(3) 158.
(h) Carry out the consultation func-

tions vested in the Secretary by Execu-
tive Order 11912, as amended.

(i) Carry out section 209 of the Sur-
face Transportation Assistance Act of
1978, as amended (23 U.S.C. 401 note)
and section 165 of the Surface Trans-
portation Assistance Act of 1982, as
amended (23 U.S.C. 101 note), with re-
spect to matters within the primary re-
sponsibility of the National Highway
Traffic Safety Administrator.

(j) Administer section 414(b)(1) of the
Surface Transportation Assistance Act
of 1982, as amended (49 U.S.C. 2314) with
the concurrence of the Federal High-

way Administrator, and section
414(b)(2).

(k) Carry out section 2(c) of the
Truth in Mileage Act of 1986 (15 U.S.C.
1988 note).

(l) Carry out section 204(b) of the
Surface Transportation and Uniform
Relocation Assistance Act of 1987, Pub-
lic Law 100–17 (101 Stat. 132) with the
coordination of the Federal Highway
Administrator.

(m) Carry out the functions vested in
the Secretary by section 15(f) of the
Sanitary Food Transportation Act of
1990 (Pub. L. 101–500; 104 Stat. 1213).

[Amdt. 1–226, 53 FR 23122, June 20, 1988, as
amended by Amdt. 1–239, 56 FR 6810, Feb. 20,
1991]

§ 1.51 Delegations to Urban Mass
Transportation Administrator.

The Urban Mass Transportation Ad-
ministrator is delegated authority to
exercise the functions vested in the
Secretary by:

(a) The Urban Mass Transportation
Act of 1964, as amended (78 Stat. 302, 49
U.S.C. 1601 et seq.), except section 18 as
it relates to the formula grant program
for non-urbanized areas in the Com-
monwealth of Puerto Rico and section
22, relating to intercity bus service.

(b) Section 1 of Reorganization Plan
No. 2 of 1968 (84 Stat. 1369).

(c) Section 10 of the Urban Mass
Transportation Assistance Act of 1970,
Public Law 91–453, 84 Stat. 962, 968).

(d) Sections 3 and 9 through 15 of the
National Capital Transportation As-
sistance Act of 1969, as amended (D.C.
Code, § 1–2441 et seq).

(e) The following sections of title 23,
United States Code:

(1) 103 as it involves the withdrawal
of Interstate routes and the substi-
tution of non-highway public mass
transit projects authorized by sub-
section (e)(4);

(2) 101(a) as it involves approval of
boundaries of urban and urbanized
areas, 104(f)(4), 105(d), 106(b) as it in-
volves the Federal-aid urban system,
and 134; and

(3) 101 (b), (c), (d), and (e); 105 (a) and
(g); 106 (a), (c) and (d); 108; 109 (a), (g),
and (h); 110; 112; 113; 114; 116 (a) and (c);
117; 121; 122; 124; 128; 140(a); 142; and 145
as they involve mass transportation
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projects authorized by sections
103(e)(4), 142(a)(2), or 142(c).

(f) Sections 140, 146, 147, 164 and 165 of
the Federal-Aid Highway Act of 1973, as
amended (Pub. L. 93–87, title I, 87 Stat.
250; Pub. L. 93–643, 88 Stat. 2281).

(g) Section 813 of the Housing and
Community Development Act of 1974
(Pub. L. 93–383).

(h) Section 107 of the National Mass
Transportation Assistance Act of 1974
(Pub. L. 93–503, November 26, 1974).

(i) Title II of the National Mass
Transportation Assistance Act of 1974
(Pub. L. 93–503, November 26, 1974), ex-
cept sections 204 and 205.

(j) Sections 804, insofar as it relates
to 45 U.S.C. 744(e)(5); and 805, as appli-
cable, of the Railroad Revitalization
and Regulatory Reform Act of 1976
(Pub. L. 94–210).

(k) Section 148 of the Federal-Aid
Highway Act of 1976 (Pub. L. 94–280, 90
Stat. 425).

(l) The following sections of the Sur-
face Transportation Assistance Act of
1978 (Pub. L. 95–599, 92 Stat. 2689): 155,
316, 320, and title IV, as amended (as it
relates to matters within the primary
responsibility of the Urban Mass
Transportation Administrator).

(m) Section 601(d) of the Rail Pas-
senger Service Act, as amended.

(n) Section 2 of Public Law 98–229, 98
Stat. 55, insofar as it relates to appor-
tioning certain funds for Interstate
substitute transit projects.

[Amdt. 1–157, 45 FR 83408, Dec. 18, 1980, as
amended by Amdt. 1–168, 47 FR 16632, Apr. 19,
1982; Amdt. 1–180, 48 FR 15476, Apr. 11, 1983;
Amdt. 1–187, 48 FR 52678, Nov. 21, 1983; Amdt.
1–191, 49 FR 6908, Feb. 24, 1984; Amdt. 1–203, 50
FR 30275, July 25, 1985]

§ 1.52 Delegations to Saint Lawrence
Seaway Development Corporation
Administrator.

The Administrator of the Saint Law-
rence Seaway Development Corpora-
tion is delegated authority to:

(a) Carry out the functions vested in
the Secretary by sections 4, 5, 6, 7, 8, 12
and 13 of section 2 of the Port and
Tanker Safety Act of 1978 (92 Stat.
1471) as they relate to the operation of
the St. Lawrence Seaway.

(b) Carry out the functions vested in
the Secretary by section 5 of the Inter-
national Bridge Act of 1972 (Pub. L. 92–

434) as it relates to the St. Lawrence
River.

(c) Carry out the functions vested in
the Secretary by section 3(d) of the Act
to Prevent Pollution from Ships (33
U.S.C. 1902(d)) as it relates to ships
owned or operated by the Corporation
when engaged in noncommercial serv-
ice.

(d) Carry out the Great Lakes Pilot-
age Act of 1960, as amended, (46 U.S.C.
9301 et seq.).

(e) Under the 1977 Memorandum of
Arrangements with Canada and the
Great Lakes Pilotage Act of 1960, as
amended in 1983 (46 U.S.C. 9305), enter
into, revise, or amend arrangements
with Canada in coordination with the
General Counsel.

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975, as
amended by 45 FR 48630, July 21, 1980; Amdt.
1–167, 47 FR 11677, Mar. 18, 1982; 60 FR 38971,
July 31, 1995; Amdt. 1–272, 60 FR 63450, Dec.
11, 1995]

§ 1.53 Delegations to the Administrator
of the Research and Special Pro-
grams Administration.

Administration. The Administrator of
the Research and Special Programs Ad-
ministration is delegated authority to
exercise powers and perform duties, in-
cluding duties under the specified stat-
utes as follows:

(a) Pipelines. (1) Natural Gas Pipeline
Safety Act of 1968, as amended (49
U.S.C. 1671 et seq.).

(2) Mineral Leasing Act, as amended
(Pub. L. 93–153, 30 U.S.C. 185).

(3) Deepwater Port Act of 1974 (Pub.
L. 93–627, 33 U.S.C. 1501 et seq.) relating
to the establishment, enforcement and
review of regulations concerning the
safe construction, operation or mainte-
nance of pipelines on Federal lands and
the Outer Continental Shelf (33 U.S.C.
1520).

(4) Section 5 of the International
Bridge Act of 1972 (Pub. L. 92–434, 33
U.S.C. 535) as it relates to pipelines not
over navigable waterways.

(5) Hazardous Liquid Pipeline Safety
Act of 1979, as amended (49 U.S.C. 2001
et seq.).

(6) Outer Continental Shelf Lands
Act (43 U.S.C. 1331 et seq.) as amended,
with respect to establishment, enforce-
ment and review of regulations con-
cerning pipeline safety.
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(7) Sections 4(a) and 5(c) of Executive
Order 12316 of August 14, 1981 (46 FR
42237, August 20, 1981) (delegating sec-
tions 107(c)(1)(c) and 108(b), respec-
tively, of the Comprehensive Environ-
mental Response, Compensation, and
Liability Act of 1981, Pub. L. 96–510), in-
sofar as they relate to pipelines.

(8) Section 7005 of the Consolidated
Omnibus Budget Reconciliation Act of
1985, as it relates to pipeline safety
user fees.

(b) Hazardous materials. (1) Sections
101–121 of the Hazardous Materials
Transportation Act of 1975 (49 App.
U.S.C. 1801–1819), as amended by the
Hazardous Materials Transportation
Uniform Safety Act of 1990 (104 Stat.
3244), except as delegated by §§ 1.46(t),
1.47(j), 1.48(u)(2), and 1.49(s)(2), and ex-
cept that the enforcement activities of
the Research and Special Programs Ad-
ministration (RSPA) shall be limited
to any matter relating to or concern-
ing any of the following:

(i) Any violation of an exemption or
approval issued under that Act;

(ii) Any violation of any requirement
for a telephonic or written report of a
hazardous materials incident or any
other reporting requirement imposed
under that Act;

(iii) Any manufacture, fabrication,
marking, maintenance, reconditioning,
repair, testing, or retesting of any
packaging, except modal-specific bulk
packaging, which is represented,
marked, certified, or sold for use in the
transportation of hazardous materials,
including any United Nations standard
or DOT specification or exemption
packaging;

(iv) Any manufacture, fabrication,
marking, maintenance, reconditioning,
repair, testing, or retesting of any
modal-specific bulk packaging, which
is represented, marked, certified, or
sold for use in the transportation of
hazardous materials, including any
United Nations standard or DOT speci-
fication or exemption packaging, only
when requested by the modal adminis-
tration with primary responsibility for
such activity;

(v) Any carrier of hazardous mate-
rials only when requested by the modal
administration with primary respon-
sibility for inspecting such carrier;

(vi) Any offeror of any hazardous ma-
terial for transportation with respect
to its offering of any hazardous mate-
rial for transportation in:

(A) Any modal-specific bulk packag-
ing only when requested by the modal
administration with primary respon-
sibility for inspecting such packaging;
or

(B) Any other packaging.
This delegation to the Administrator
of RSPA does not limit the enforce-
ment authority of the Administrators
of FHWA, FRA, and FAA, and the Com-
mandant of the Coast Guard under the
Hazardous Materials Transportation
Act, as amended. Those agencies have
enforcement authority over all aspects
of the transportation or shipment of
hazardous materials by their respective
modes, including the manufacture, fab-
rication, marking, maintenance, recon-
ditioning, repair, testing, or retesting
of any bulk packaging intended or rep-
resented as intended for use in the
transportation of hazardous materials
by their respective modes.

(2) Serves as the Department’s point
of contact and consults with the Envi-
ronmental Protection Agency on mat-
ters arising under section 3003 of the
Resources Conservation and Recovery
Act (42 U.S.C. 6923) and section 9 of the
Toxic Substances Control Act (15
U.S.C. 2608).

(3) Sections 601(c) and 902(h)(1) of the
Federal Aviation Act of 1958, as amend-
ed (49 U.S.C. 1421 and 1472(h)(1), respec-
tively), as they relate to regulations
governing the transportation of haz-
ardous materials by air.

(4) Section 16, 25, 26, and 29 of the
Hazardous Materials Transportation
Uniform Safety Act of 1990 (Pub. L.
101–615; 104 Stat. 3244 (49 app. U.S.C.
1813 note, 1804 note; 29 U.S.C. 655 note)).

(c) Passenger and cargo security. (1)
Serve as the Department’s point of
contact in relationships with Govern-
ment, state, regional, local and private
groups and organizations in matters
relative to the Department-wide pro-
gram for enhancing the safety and se-
curity of passengers and cargo in tran-
sit.

(d) Intermodal transport. (1) Section
4(e) of the International Safe Container
Act (Pub. L. 95–208, 91 Stat. 1475).

(2) [Reserved]
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(e) Emergency preparedness. Carry out
the functions related to emergency pre-
paredness vested in the Secretary by 49
U.S.C. 101 and 301 or delegated to the
Secretary by or through the Defense
Production Act of 1950, 50 U.S.C. App.
2061 et seq.; Executive Order 10480, as
amended; Executive Order 12148; Execu-
tive Order 12656; Executive Order 12742;
Reorganization Plan No. 3 of 1978; and
such other statutes, executive orders,
and other directives as may pertain to
emergency preparedness.

(f) Working Capital Fund for Financing
the Activities of the Transportation Sys-
tems Center. (1) Section 207 of Public
Law 96–254 (49 U.S.C. 1657(r)), authoriz-
ing the Secretary to establish a work-
ing capital fund for financing the ac-
tivities of the Transportation Systems
Center.

(2) [Reserved]
(g) [Reserved]
(h) Science and technology. (1) With re-

spect to scientific and technological
matters, serve as principal advisor to
the Secretary and representative of the
Department to the academic commu-
nity, the private sector, professional
organizations, and other Government
agencies.

(2) Serve as principal liaison official
for the Department of Transportation
with the Office of Science and Tech-
nology Policy in the Executive Office
of the President.

(3) Serve as Chairperson of the De-
partment of Transportation’s Research
and Development Coordinating Coun-
cil.

(4) Serve as Chairperson of the De-
partment of Transportation Navigation
Council.

(5) Serve as primary official respon-
sible for coordination and oversight of
the Department’s implementation of
section 2 of the Federal Technology
Transfer Act of 1986 (Pub. L. No. 99–502;
15 U.S.C. 3710a), relating to the transfer
of Federal technology to the market-
place.

(i) Carry out the functions vested in
the Secretary by sections 4, 5, 6, 7, and
8 of the Sanitary Food Transportation
Act of 1990 (Pub. L. 101–500; 104 Stat.
1213).

(j) Section 8 of the Independent Safe-
ty Board Act Amendments of 1990 (Pub.

L. 101–641; 104 Stat. 4654 (49 app. U.S.C.
1804 note)).

(k)(1) Carry out the functions and ex-
ercise the authority delegated to the
Secretary in Executive Order 12777 (3
CFR, 1991 Comp.; 56 FR 54757) in section
2(b)(2) relating to the establishment of
procedures, methods, and equipment
and other requirements for equipment
to prevent discharges from, and to con-
tain oil and hazardous substances in,
pipelines, motor carriers, and rail-
roads. (See 49 CFR 1.46 and 1.66.)

(2) Carry out the functions and exer-
cise the authority delegated to the Sec-
retary in section 2(d)(2) of Executive
Order 12777 (3 CFR, 1991 Comp.; 56 FR
54757) relating to the issuance of regu-
lations requiring the owners or opera-
tors of pipelines, motor carriers, and
railroads, subject to the Federal Water
Pollution Control Act (33 U.S.C. 1321),
to prepare and submit response plans,
except as delegated in section 1.46(m).
For pipelines subject to the Federal
Water Pollution Control Act (33 U.S.C.
1321), this authority includes the ap-
proval of means to ensure the avail-
ability of private personnel and equip-
ment to remove, to the maximum ex-
tent practicable, a worst case dis-
charge, the review and approval of re-
sponse plans, and the authorization of
pipelines to operate without approved
response plans.

(l) University Grants Program. Sec-
tions 11(b) and 11(c) of the Federal
Transit Act, as amended, 49 U.S.C. App.
1607c(b) and 1607c(c), except for the pro-
visions in sections 11(b)(8)(b) and
11(b)(10).

[Amdt. 1–130, 43 FR 5516, Feb. 9, 1978]
EDITORIAL NOTE: For FEDERAL REGISTER ci-

tations affecting § 1.53, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 1.54 Delegations to all Secretarial Of-
ficers.

(a) This section sets forth general
delegations to the Deputy Secretary,
the Deputy Under Secretary, the Gen-
eral Counsel, the Inspector General and
the Assistant Secretaries.

(b) Each officer named in paragraph
(a) of this section is delegated author-
ity to:

(1) Redelegate and authorize succes-
sive redelegations of authority granted
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by the Secretary within their respec-
tive organizations, except as limited by
law or specific administrative reserva-
tion, including authority to publish
those redelegations in appendix A of
this part.

(2) Authorize and approve official
travel (except foreign travel) and
transportation for themselves, their
subordinates, and others performing
services for, or in cooperation with, the
Office of the Secretary. This authority
may be redelegated in accordance with
regulations issued by the Assistant
Secretary for Administration.

(3) Communicate directly with chair-
men of Field Coordination Groups pro-
vided such communications are largely
informational in character and do not
conflict with program responsibilities
of the operating administrations.

(4) Establish ad hoc committees for
specific tasks within their assigned
staff area.

(5) Establish, modify, extend, or ter-
minate standing committees within
their specific areas of responsibility
when directed or authorized to do so by
the Secretary.

(6) Designate members of interagency
committees when such committees are
specifically concerned with responsibil-
ities of direct interest to their office.

(7) Exercise the following authorities
with respect to executive level posi-
tions (GS–16, 17, or 18 or equivalent)
within their respective areas of respon-
sibility:

(i) Determine how executive level po-
sitions will be filled; i.e., by reassign-
ment, promotion, appointment.

(ii) Establish selection criteria to be
used in identifying eligible candidates.

(iii) Confer with the Administrators
on selection criteria and candidates for
an executive level position that is a
counterpart of an activity or position
in the Office of the Secretary.

(iv) Recommend final selection for
executive level positions, subject to re-
view by the Executive Committee of
the Departmental Executive Personnel
Board and approval by the Secretary
and the Civil Service Commission.

(v) Serve as ad hoc member of the De-
partmental Executive Personnel Board
at the call of the Chairman and serve
on the Board’s Executive Committee
whenever matters involving their re-

spective offices or a functional coun-
terpart thereof in an operating admin-
istration are presented to the Execu-
tive Committee for its consideration.

(8) Enter into inter- and intra-depart-
mental reimbursable agreements other
than with the head of another depart-
ment or agency (31 U.S.C. 686). This au-
thority may be redelegated only to of-
fice directors or other comparable lev-
els and to contracting officers.

(9) Administer and perform the func-
tions described in their respective
functional statements.

(10) Exercise the authority of the
Secretary to make certifications, find-
ings and determinations under the Reg-
ulatory Flexibility Act (Pub. L. 96–354)
with regard to any rulemaking docu-
ment for which issuance authority is
delegated by other sections in this
part. This authority may be redele-
gated to those officials to whom docu-
ment issuance authority has been dele-
gated.

(11) Exercise the authority of the
Secretary to resolve informal allega-
tions of discrimination arising in or re-
lating to their respective organizations
through Equal Employment Oppor-
tunity counseling or the Alternative
Dispute Resolution process and to de-
velop and implement affirmative ac-
tion and diversity plans within their
respective organizations.

(49 U.S.C. 1657(e)(1))
[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975, as
amended by Amdt. 1–114, 41 FR 1288, Jan. 7,
1976; Amdt. 1–157, 45 FR 83408, Dec. 18, 1980;
Amdt. 1–159, 46 FR 22593, Apr. 20, 1981; Amdt.
265, 60 FR 2891, Jan. 12, 1995]

§ 1.55 Delegations to Deputy Secretary.
The Deputy Secretary may exercise

the authority of the Secretary except
where specifically limited by law,
order, regulations, or instructions of
the Secretary. In addition, the Deputy
Secretary is delegated authority to:

(a) Exercise executive control over
the Departmental Planning-Program-
ming-Budgeting System.

(b) Serve as Chairman of the Depart-
mental Executive Personnel Board and
its Executive Committee.

(c) Originate direct correspondence
to chairmen of Field Coordination
Groups on overall Departmental mat-
ters.
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(d) Approve the establishment, modi-
fication, extension, or termination of:

(1) Department-wide (intra-depart-
ment) committees affecting more than
one program.

(2) OST-sponsored interagency com-
mittees.

(3) All advisory committees (includ-
ing industry advisory committees) ex-
cept those sponsored by field activities
of the operating administrations.

(e) Approve the designation of:
(1) Departmental representatives and

the chairman for interagency commit-
tees sponsored by the Office of the Sec-
retary.

(2) Departmental representatives on
all advisory committees except those
sponsored by a field component of one
of the operating administrations or the
Materials Transportation Bureau.

(3) Departmental members for inter-
national committees.

(f) Authorize and approve official
travel and transportation for self, sub-
ordinates, and others performing serv-
ices for or in cooperation with the Of-
fice of the Secretary; and authorize and
approve official foreign travel of all
Departmental personnel and others
performing travel for the Department.

(g) Serve as the representative of the
Secretary on the board of directors of
the National Railroad Passenger Cor-
poration and carry out the functions
vested in the Secretary as a member of
the board by section 303 of the Rail
Passenger Service Act of 1970 (84 Stat.
1330).

(h) Serve as the representative of the
Secretary as incorporator, member of
the acting board of directors, member
of the board of directors, and member
of the executive committee of the
board of directors, of the United States
Railway Association and when so serv-
ing carry out the functions vested in
the Secretary in each capacity by title
II of the Regional Rail Reorganization
Act of 1973 (Pub. L. 93–236), as amended.

(i) Serve as the representative of the
Secretary as incorporator, member of
the interim board of directors estab-
lished by section 301(c) of the Regional
Rail Reorganization Act of 1973 (Pub.
L. 93–236), and member of the board of
directors, of the Consolidated Rail Cor-
poration and when so serving carry out
the functions vested in the Secretary

in each capacity by title III of the Re-
gional Rail Reorganization Act of 1973
(Pub. L. 93–236).

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975, as
amended by Amdt. 1–114, 41 FR 1288, Jan. 7,
1976; Amdt. 1–116, 41 FR 20680, May 20, 1976;
Amdt. 1–126, 41 FR 56327, Dec. 28, 1976; Amdt.
1–157, 45 FR 83408, Dec. 18, 1980; Amdt. 1–165,
46 FR 55266, Nov. 9, 1981]

§ 1.56 Delegations to the Assistant Sec-
retary for Transportation Policy.

The Assistant Secretary for Trans-
portation Policy is delegated authority
to:

(a) Establish policy and maintain
oversight of implementation of the Na-
tional Environmental Policy Act of
1969, as amended (42 U.S.C. 4321–4347)
within the Department of Transpor-
tation.

(b) Oversee the implementation of
section 4(f) of the Department of
Transportation Act of 1969 (49 U.S.C.
303).

(c) Represent the Secretary of Trans-
portation on various interagency
boards, committees, and commissions
to include the Architectural and Trans-
portation Barriers Compliance Board
and the Advisory Council on Historic
Preservation.

(d) Except with respect to proceed-
ings under section 4(e) of the Depart-
ment of Transportation Act (49 U.S.C.
307) relating to safety fitness of an ap-
plicant, decide on requests to intervene
or appear before administrative agen-
cies to present the views of the Depart-
ment subject to concurrence by the
General Counsel.

(e) Carry out the functions vested in
the Secretary by section 656 of the De-
partment of Energy Organization Act
(42 U.S.C. 7266) which pertains to plan-
ning and implementing energy con-
servation matters with the Department
of Energy. Serves as the Department’s
principal conservation officer.

[Amdt. 1–261, 59 FR 10063, Mar. 3, 1994]

§ 1.56a Delegations to the Assistant
Secretary for Aviation and Inter-
national Affairs.

The Assistant Secretary for Aviation
and International Affairs is delegated
authority to:

(a) Represent the Secretary of Trans-
portation on various interagency
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boards, committees, and commissions
to include the Trade Policy Review
Group and the Trade Policy Staff Com-
mittee.

(b) Except with respect to proceed-
ings under section 4(e) of the Depart-
ment of Transportation Act (49 U.S.C.
307) relating to safety fitness of an ap-
plicant, decide on requests to intervene
or appear before administrative agen-
cies to present the views of the Depart-
ment subject to concurrence by the
General Counsel.

(c) Carry out the functions of the
Secretary pertaining to aircraft with
respect to Transportation Orders T–1
and T–2 (44 CFR chapter IV) under the
Act of September 8, 1950, as amended
(50 U.S.C. app. 2061 et seq.) and Execu-
tive Order No. 10480 (3 CFR, 1949–1953
comp., p. 962), as amended.

(d) Serve as Department of Transpor-
tation member of the Interagency
Group on International Aviation, and
pursuant to Executive Order No. 11382
(3 CFR, 1966–1970 comp., p. 691), as
amended, serve as Chair of the Group.

(e) Serve as second alternate rep-
resenting the Secretary of Transpor-
tation to the Trade Policy Committee
as mandated by Reorganization Plan
No. 3 of 1979 (5 U.S.C. app. at 1381 (1988))
and Executive Order No. 12188 (3 CFR,
1980 comp., p. 131), as amended.

(f)(1) As supplemented by 14 CFR part
385, as limited by paragraph (f)(2) of
this section, and except as provided in
§§ 1.53(g), 1.57(a), and 1.57(s) of this title,
carry out the functions transferred to
the Department from the Civil Aero-
nautics Board under the following stat-
utes:

(i) 49 U.S.C. app. 1551(b); and
(ii) Section 4(a)(1) through (4), (6),

and (8) through (10) of the Civil Aero-
nautics Board Sunset Act of 1984 (49
U.S.C. app. 1553(a)(1) through (4), (6),
and (8) through (10)).

(2) Insofar as the delegation in this
paragraph (f) authorizes review of deci-
sions of the Designated Senior Career
Official in the Office of the Assistant
Secretary for Aviation and Inter-
national Affairs under § 1.56b of this
title, the authority is limited to ap-
proving any such decision or remand-
ing it for reconsideration by the Des-
ignated Senior Career Official, with a

full written explanation of the basis for
the remand.

(g) Carry out the functions vested in
the Secretary by the following sub-
sections of section 1115 of the Federal
Aviation Act of 1958, as amended,
which relates to the security of foreign
airports:

(1) Subsection 1115(e)(1), in coordina-
tion with the General Counsel, and the
Federal Aviation Administrator; and

(2) Subsection 1115(e)(3), in coordina-
tion with the General Counsel, the Fed-
eral Aviation Administrator, the As-
sistant Secretary for Governmental Af-
fairs, and the Assistant Secretary for
Administration.

(h) Carry out the following statutory
provisions relating to consumer protec-
tion:

(1) Section 4(a)(5) of the Civil Aero-
nautics Board Sunset Act of 1984 (49
U.S.C. app. 1553(a)(5)) relating to en-
forcement of the Consumer Credit Pro-
tection Act;

(2) Sections 101(3) (relating to reliev-
ing certain carriers from provisions of
the Federal Aviation Act), 204 (relating
to taking such actions and issuing such
regulations as may be necessary to
carry out responsibilities under the
Act), 404 (relating to enforcing the
duty of carriers to provide safe and
adequate service), 407(a) (relating to re-
quiring the production of information),
407(e) (relating to entering carrier
property, and inspecting records), 411
(relating to determining whether any
carrier or ticket agent is engaged in
unfair or deceptive practices or unfair
methods of competition), and 416 (re-
lating to establishing just and reason-
able classifications of carriers and
rules to be followed by each) of the
Federal Aviation Act of 1958, as amend-
ed, (49 U.S.C. 1301(3), 1324, 1374, 1377 (a)
and (e), 1381, and 1386) as appropriate to
the consumer protection functions in
this paragraph.

(i) Carry out the functions of the Sec-
retary pertaining to a determination of
whether a fee imposed upon one or
more air carriers by the owner or oper-
ator of an airport is reasonable under
section 113 of the Federal Aviation Ad-
ministration Authorization Act of 1994
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(August 23, 1994; Pub. L. 103–305; 108
Stat. 1577–1579).

[Amdt. 1–261, 59 FR 10063, Mar. 3, 1994, as
amended by Amdt. 1–266, 60 FR 11046, Mar. 1,
1995; Amdt. 1–269, 60 FR 15877, Mar. 28, 1995]

§ 1.56b Delegations to the Designated
Senior Career Official, Office of the
Assistant Secretary for Aviation
and International Affairs.

The Designated Senior Career Offi-
cial in the Office of the Assistant Sec-
retary for Aviation and International
Affairs is delegated exclusive authority
to make decisions in all hearing cases
to select a carrier for limited-designa-
tion international route authority, and
in any other case that the Secretary
designates, under the authority trans-
ferred to the Department from the
Civil Aeronautics Board described in
§§ 1.56a(f) and 1.57(s) of this title; this
includes the authority to adopt, reject
or modify recommended decisions of
administrative law judges.

[Amdt. 1–261, 59 FR 10064, Mar. 3, 1994, as
amended by Amdt. 1–269, 60 FR 15877, Mar. 28,
1995]

§ 1.57 Delegations to General Counsel.

The General Counsel is delegated au-
thority to:

(a) Conduct all rule-making proceed-
ings, except the issuance of final rules,
under specific laws relating generally
to standard time zones and daylight
saving (advanced standard) time.

(b) Determine the practicability of
applying the standard time of any
standard time zone to the movements
of any common carrier engaged in
interstate or foreign commerce and
issue operating exceptions in any case
in which the General Counsel deter-
mines that it is impractical to apply
the standard time.

(c) Provide and coordinate the De-
partment’s counseling service to em-
ployees on questions of conflict of in-
terest and other matters of legal im-
port covered by Departmental regula-
tions on employee responsibility and
conduct. Assure that counseling and
interpretations on these matters are
available to designated Deputy Coun-
selors of the Department. Serve as the
Department’s designee to the Civil
Service Commission on these matters.

(d) Serve as the alternate representa-
tive of the Secretary on the Board of
Directors of the National Railroad Pas-
senger Corporation when so designated
by the Secretary or Deputy Secretary
and carry out the functions vested in
the Secretary as a member of the board
by section 303 of the Rail Passenger
Service Act of 1970 (84 Stat. 1330).

(e) Review and take final action on
referrals of the findings of the Board
for Correction of Military Records of
the Coast Guard (except with respect
to those matters on which the Sec-
retary’s authority to take final action
is exercised by the Board pursuant to
33 CFR 52.35–15) and the Coast Guard
Discharge Review Board.

(f) Approve vacation of suspension of
dismissal of military personnel (10
U.S.C. 872(b)).

(g) Grant permission, under specific
circumstances, to deviate from a policy
or procedure prescribed by part 9 of the
regulations of the Office of the Sec-
retary (part 9 of this subtitle) with re-
spect to testimony of OST employees
as witnesses in legal proceedings, the
serving of legal process and pleadings
in legal proceedings involving the Sec-
retary or his Office, and the production
of records of that Office pursuant to
subpoena.

(h) Prepare proposed Executive or-
ders and proclamations (including
transmittal documents), effect appro-
priate Departmental coordination, and
determine whether the transmittal to
the Office of Management and Budget
should be submitted over the Sec-
retary’s signature or the General Coun-
sel’s.

(i) Emboss and affix the official De-
partmental seal to appropriate docu-
ments and other materials, for all pur-
poses for which authentication by seal
is required.

(j) Except with respect to proceedings
under section 4(e) of the Department of
Transportation Act (80 Stat. 934) relat-
ing to safety fitness of an applicant,
decide on requests to intervene or ap-
pear before courts or agencies to
present the views of the Department,
subject to the concurrence of other in-
terested staff elements in the Office of
the Secretary.
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(k) Exercise the authority delegated
to the Department by the Assistant At-
torney General, Land and Natural Re-
sources Division, in his order of Octo-
ber 2, 1970, to approve the sufficiency of
the title to land being acquired by pur-
chase or condemnation by the United
States for the use of the Department.
Redelegation and successive redelega-
tions of this authority may only be
made to attorneys within the Depart-
ment.

(l) Issue regulations making editorial
changes or corrections in the Regula-
tions of the Office of the Secretary.

(m) Review and take final action on
applications for reconsideration of ini-
tial decisions not to disclose unclassi-
fied records of the Office of the Sec-
retary requested under 5 U.S.C.
552(a)(3).

(n) Consider, ascertain, adjust, deter-
mine, compromise, and settle for an
amount not exceeding $25,000, any tort
claim arising from the activities of any
employee of the Office of the Sec-
retary. Request the approval of the At-
torney General for any such award,
compromise, or settlement in excess of
$25,000 (28 U.S.C. 2672).

(o) Conduct coordination with foreign
governments under section 118 of the
Deep Seabed Hard Mineral Resources
Act (June 21, 1980).

(p) Grant or deny petitions for exten-
sion of time to file a document under
part 202 of title 46.

(q) Deny petitions for rulemaking or
petitions for exemptions in accordance
with § 5.13(c) of this title, and notify pe-
titioners of denials in accordance with
§ 5.13(d) of this title.

(r) Exercise the review authority del-
egated to the Secretary by the Presi-
dent in Executive Order 12597 of May
13, 1987.

(s) Assist and protect consumers in
their dealings with the air transpor-
tation industry and assist state and
local organizations in handling airline
consumer complaints. Carry out 49
U.S.C. 40113 and 41771 as appropriate to
those functions.

(10 U.S.C. 1552; 49 U.S.C. 1655(b); 49 U.S.C. 322;
49 CFR 1.57(l))

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.57, see the List of CFR

Sections Affected in the Finding Aids sec-
tion of this volume.

§ 1.57a Delegations to Deputy General
Counsel.

The Deputy General Counsel is dele-
gated authority to:

(a) Appear on behalf of the Depart-
ment on the record in hearing cases,
and to initiate and carry out enforce-
ment actions on behalf of the Depart-
ment, under the authority transferred
to the Department from the Civil Aero-
nautics Board as described in §§ 1.56a(f)
and 1.57(s). This includes the authority
to compromise penalties under 49
U.S.C. 46301; to issue appropriate or-
ders, including cease and desist orders,
under 49 U.S.C. 46101; and to require the
production of information, enter car-
rier property and inspect records and
inquire into the management of the
business of a carrier under 49 U.S.C.
41711, as appropriate to the enforce-
ment responsibilities. In carrying out
these functions, the Deputy General
Counsel is not subject to the super-
vision of the General Counsel.

(b) Initiate and carry out enforce-
ment actions relating to:

(1) foreign airport security on behalf
of the Department under 49 U.S.C.
44907; and

(2) the Consumer Credit Protection
Act under section 4(a)(5) of the Civil
Aeronautics Board Sunset Act of 1984
(October 4, 1984; Pub. L. 98–443). In car-
rying out these functions, the Deputy
General Counsel is not subject to the
supervision of the General Counsel.

[Amdt. 1–269, 60 FR 15877, Mar. 28, 1995]

§ 1.57b Delegations to the Assistant
General Counsel for Environmental,
Civil Rights, and General Law.

Administer 5 U.S.C. 552 and 49 CFR
part 7 in connection with the records of
the Office of the Secretary (including
the Office of the Inspector General) and
issue procedures to ensure uniform De-
partmental implementation of statutes
and regulations regarding public access
to records.

[Amdt. 1–228, 54 FR 10010, Mar. 9, 1989, as
amended by Amdt. 1–261, 59 FR 10064, Mar. 3,
1994]
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§ 1.58 Delegations to Assistant Sec-
retary for Budget and Programs.

The Assistant Secretary for Budget
and Programs is delegated authority
to:

(a) Exercise day-to-day operating
management responsibility over the
Office of Programs and Evaluation and
the Office of Budget.

(b) Direct and manage the Depart-
mental planning, evaluation, and budg-
et activities.

(c) Request apportionment or re-
apportionment of funds by the Office of
Management and Budget, provided that
no request for apportionment or re-
apportionment which anticipates the
need for a supplemental appropriation
shall be submitted to the Office of
Management and Budget without ap-
propriate certification by the Sec-
retary.

(d) Issue allotments or allocations of
funds to components of the Depart-
ment.

(e) Authorize and approve official
travel and transportation for staff
members of the Immediate Office of
the Secretary including authority to
sign and approve related travel orders
and travel vouchers, but not including
requests for overseas travel.

(f) Issue monetary authorizations for
use of reception and representation
funds.

(g) Act for the Secretary and Deputy
Secretary with respect to certain budg-
etary and administrative matters re-
lating to the Immediate Office of the
Secretary.

[Amdt. 1–130, 42 FR 58754, Nov. 11, 1977. Re-
designated by Amdt. 1–157, 45 FR 83409, Dec.
18, 1980]

§ 1.59 Delegations to the Assistant Sec-
retary for Administration.

The Assistant Secretary for Adminis-
tration is delegated authority for the
following:

(a) Acquisition. (1) Exercise procure-
ment authority with respect to re-
quirements of the Office of the Sec-
retary.

(2) Make the required determinations
with respect to mistakes in bids rel-
ative to sales of personal property con-
ducted by the Office of the Secretary
without power of redelegation.

(3) Carry out the functions vested in
the Secretary by sections 3 and 4(b) (as
appropriate) of Executive Order 11912.

(4) Carry out the functions delegated
to the Secretary from time to time by
the Administrator of General Services
to lease real property for Department
use.

(b) Personnel. (1) Conduct a personnel
management program for the Office of
the Secretary with authority to take,
direct others to take, recommend or
approve any personnel action with re-
spect to such authority.

(2) Serve as Vice Chairman of the De-
partmental Executive Resources Board
and its Executive Resources Review
Committee.

(3) Exercise emergency authority to
hire without the prior approval of the
Deputy Secretary normally required by
Departmental procedures implement-
ing general employment limitations
when in the judgment of the Assistant
Secretary immediate action is nec-
essary to effect the hire and avoid the
loss of a well-qualified job applicant,
and for similar reasons.

(4) Review proposals of the Office of
the Secretary for each new appoint-
ment or transfer to:

(i) Verify the essentiality of the posi-
tion, and

(ii) [Reserved]
(5) Approve employment of experts

and consultants in accordance with 5
U.S.C. 3109.

(6) Serve as Vice Chairman of the De-
partmental Executive Personnel Board
and its Executive Committee.

(7) Issue final interpretations for the
Department and its administrations on
matters arising under section 7117 of
title VII of the Civil Service Reform
Act of 1978.

(8) Develop, coordinate, and issue
wage schedules for Department em-
ployees under the Federal Wage Sys-
tem, except as delegated to the Com-
mandant of the Coast Guard at § 1.46.

(c) Finance. (1) Administer the finan-
cial and fiscal affairs of the Office of
the Secretary (other than those for
which the Assistant Secretary for
Budget and Programs is responsible),
in accordance with 31 U.S.C. 3512.

(2) Designate to the Treasury Depart-
ment certifying officers and designated
agents for the Office of the Secretary
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and imprest fund cashiers for the De-
partmental headquarters. (Redelega-
tion to the Director of Financial Man-
agement is contained in subpart C,
§ 1.59a.)

(3) In accordance with 31 U.S.C. 3527,
grant or recommend relief from ac-
countability for losses or deficiencies
of disbursing officers, cashiers, or other
accountable officers as follows:

(i) Grant relief for losses or defi-
ciencies of less than $500 for which
charges or exceptions have not been
raised by the General Accounting Of-
fice.

(ii) Recommend relief by the Comp-
troller General for all other losses or
deficiencies.

(4) Settle and pay claims by employ-
ees of the Office of the Secretary, ex-
cept at the Transportation System
Center, for personal property losses, as
provided by 31 U.S.C. 241(b).

(5) Waive claims and make refunds in
connection with claims of the United
States for erroneous payment of pay
and allowances or of travel, transpor-
tation, and relocation expenses and al-
lowances to an employee of the Office
of the Secretary in amounts aggregat-
ing not more than $1,500 without regard
to any repayments, and deny requests
for waiver of such claims regardless of
the aggregate amount of the claim, as
provided by 4 CFR parts 91, 92, and 93.
This authority may be redelgated only
to the Director of Financial Manage-
ment.

(6) Compromise, suspend collection
action on, or terminate claims of the
United States not exceeding $100,000
(excluding interest) which are referred
to, or arise out of the activities of, the
Office of the Secretary.

(7) Determine the existence and
amount of indebtedness and the meth-
od of collecting repayments from em-
ployees of the Office of the Secretary
and collect repayments accordingly, as
provided by 5 U.S.C. 5514. This author-
ity may be redelegated only to the Di-
rector of Financial Management.

(8) Sign Budget Execution reports re-
quired by OMB Circular A–34, for the
Office of the Secretary. (Redelegation
to the Director of Financial Manage-
ment is contained in subpart C, § 1.59a.)

(9) Review and approve for payment
any voucher for $25 or less the author-

ity for payment of which is questioned
by a certifying or disbursing officer.
(Redelegation to the Director of Finan-
cial Management is contained in sub-
part C, § 1.59a.)

(10) Approve cash purchases of emer-
gency passenger transportation serv-
ices costing over $100 under FPMR G–
72, as amended.

(11) Perform accounting and related
functions in support of the essential air
service program.

(12) Carry out the functions and obli-
gations assigned to the Secretary with
respect to the Prompt Payment Act,
Public Law 97–177.

(13) Carry out the functions and du-
ties assigned to the Secretary with re-
spect to the Debt Collection Act of
1982, Public Law 97–365.

(d) Special funds. Except as otherwise
delegated, establish or operate, or
both, such special funds as may be re-
quired by statute or by administrative
determination. This includes such spe-
cial funds as the Working Capital Fund
(49 U.S.C. 1657(j)).

(e) Security. (1) Represent the Sec-
retary on the National Communica-
tions Security Committee and Inter-
departmental Committee on Internal
Security.

(2) Issue identification media ‘‘by di-
rection of the Secretary’’.

(3) Classify information in the inter-
ests of national defense.

(4) Take certain classified actions on
behalf of the Department in connection
with counter-audio programs.

(5) Authorize exceptions to investiga-
tive standards for National Defense Ex-
ecutive Reservists.

(6) Determine when emergencies,
other than attack on the United
States, justify activation of Personnel
Security Regulations issued by the
Secretary.

(7) Approve exceptions to the Person-
nel Security regulations issued by the
Secretary.

(8) Request the Office of Personnel
Management to modify investigative
requirements in other areas.

(f) Printing. (1) Request approval of
the Joint Committee on Printing, Con-
gress of the United States, for any pro-
curement or other action requiring
Committee approval.
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(2) Certify the necessity for Depart-
mental periodicals and request ap-
proval of the Director of the Office of
Management and Budget (OMB Cir-
cular No. A–3 Revised as of Sept. 8,
1960).

(g) Document authentication. Emboss
and affix the official Departmental seal
to appropriate documents and other
materials, for all purposes for which
authentication by seal is required.

(h) Foreign travel. Review written re-
quests for modification to the Depart-
ment’s foreign travel plan approved by
the Office of Management and Budget.

(i) Gifts and bequests. Carry out the
functions vested in the Secretary by
section 9(m) of the Department of
Transportation Act (Pub. L. 89–670).

(j) Building management. Carry out
the functions vested in the Secretary
by sections 1(b) and 4(b) (as appro-
priate) of Executive Order 11912.

(k) Privacy. Issue notices of Depart-
ment of Transportation systems of
records as required by the Privacy Act
of 1974 (5 U.S.C. 552a(e)(4), (11)).

(l) Hearings. Provide logistical and
administrative support to the Depart-
ment’s Office of Hearings.

(m) Paperwork reduction. Carry out
the functions and responsibilities as-
signed to the Secretary with respect to
the Paperwork Reduction Act of 1980,
Public Law 96–511.

(n) Federal real property management.
Carry out the functions assigned to the
Secretary with respect to Executive
Order 12512 of April 28, 1985.

(o) The Uniform Relocation Assistance
and Real Property Acquisition Policies
Act of 1970, Public Law 91–646, 84 Stat.
1894. Except as provided in §§ 1.45, 1.48
and 49 CFR 25.302, the functions, pow-
ers, and duties of the Secretary of
Transportation, with respect to the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970, are delegated to the Assistant
Secretary for Administration with re-
spect to programs administered by the
Office of the Secretary. This authority
is subject to the requirements listed in
§ 1.45 that govern all Operating Admin-
istrations’ authority with respect to
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970.

(p) Regulations. Issue Department of
Transportation procurement regula-
tions, subject to the following limita-
tion:

(1) Coordination. The views of the
General Counsel, the interested admin-
istrations and other offices will be so-
licited in the development of the pro-
curement regulations. In commenting
upon proposed provisions for the pro-
curement regulations, the administra-
tions will indicate the nature and pur-
pose of any additional implementing or
supplementing policy guidances which
they propose to issue at the adminis-
tration level.

(2) [Reserved]

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975]
EDITORIAL NOTE: For FEDERAL REGISTER ci-

tations affecting § 1.59, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 1.59a Redelegations by the Assistant
Secretary for Administration.

(a) The Assistant Secretary for Ad-
ministration has redelegated to the Di-
rector of Acquisition and Grant Man-
agement authority to procure and au-
thorize payment for property and serv-
ices for the Office of the Secretary,
with power to redelegate and authorize
successive redelegations.

(b) The Assistant Secretary for Ad-
ministration has redelegated to the Di-
rector of Personnel authority to:

(1) Conduct a personnel management
program for the Office of the Secretary
with authority to take, direct others to
take, recommend or approve any per-
sonnel action with respect to such au-
thority.

(2) Develop, coordinate, and issue
wage schedules for Department em-
ployees under the Federal Wage Sys-
tem, except as delegated to the Com-
mandant of the Coast Guard at § 1.46 of
this part.

(c) The Assistant Secretary for Ad-
ministration has redelegated to the Di-
rector of Financial Management au-
thority to:

(1) Designate to the Treasury Depart-
ment certifying officers and designated
agents for the Office of the Secretary
and imprest fund cashiers for the De-
partmental Headquarters.

(2) Certify to the validity of obliga-
tions as required by 31 U.S.C. 200 and to
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the adequacy of bond coverage for the
designations under section 160(c)(2).

(3) Sign reports on Budget Execution
as required by OMB Circular A–34 (Re-
vised).

(4) Review and approve for payment
any voucher for $25 or less the author-
ity for payment of which is questioned
by a certifying or disbursing officer.

(5) Process essential air service pay-
ments.

(6) Approve claims of OST employees
allowable under 31 U.S.C. 3721 for
amounts of $500 or less.

[Amdt. 1–209, 51 FR 29233, Aug. 15, 1986, as
amended by Amdt. 1–232, 54 FR 46616, Nov. 6,
1989]

§ 1.60 Delegations to the Inspector
General.

The Inspector General is delegated,
and has agreed to carry out, the follow-
ing:

(a) Aviation economics. The conduct of
audits under 49 U.S.C. 1389; and 49
U.S.C. 1377(e).

(b) [Reserved]

[Amdt. 1–199, 49 FR 50997, Dec. 31, 1984]

§ 1.61 Delegations to Assistant Sec-
retary for Governmental Affairs.

The Assistant Secretary for Govern-
mental Affairs is delegated authority
to:

(a) Establish procedures for respond-
ing to Congressional correspondence.

(b) Serve as the Department’s point
of contact in relationships with public
and private organizations and groups
devoted to consumer and community
services or affairs.

(c) Serve as coordinator for intra-De-
partmental consumer affairs programs.

[Amdt. 1–157, 45 FR 83409, Dec. 18, 1980, as
amended by Amdt. 1–199, 49 FR 50997, Dec. 31,
1984; Amdt. 1–205, 50 FR 52468, Dec. 24, 1985;
Amdt. 1–269, 60 FR 15877, Mar. 28, 1995]

§ 1.62 Delegations to the Director of
Small and Disadvantaged Business
Utilization.

The Director of Small and Disadvan-
taged Business Utilization is delegated
authority to:

(a) Exercise Departmental respon-
sibility for the implementation and
execution of functions and duties under
sections 8 and 15 of the Small Business

Investment Act, as amended (15 U.S.C.
637 and 644).

(b) Carry out the functions vested in
the Secretary by section 906 of the
Railroad Revitalization and Regu-
latory Reform Act of 1976 (Pub. L. 94–
210), as amended.

[Amdt. 1–157, 45 FR 83409, Dec. 18, 1980]

§ 1.63 Delegations to Assistant to the
Secretary and Director of Public Af-
fairs.

The Assistant to the Secretary and
Director of Public Affairs is delegated
authority to:

(a) [Reserved]
(b) Monitor the overall public infor-

mation program and review and ap-
prove Departmental informational ma-
terials having policy-making ramifica-
tions before they are printed and dis-
seminated.

(c) Carry out the functions vested in
the Secretary by section 4(b) (as appro-
priate) of Executive Order 11912.

(d) Carry out the functions to pro-
mote carpooling and vanpooling which
were vested in the Federal Energy Ad-
ministration by section 381(b)(1)(B) of
the Energy Policy and Conservation
Act and transferred to the Department
of Transportation by section 310 of the
Department of Energy Organization
Act of 1977.

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975, as
amended by Amdt. 1–118, 41 FR 35849, Aug. 25,
1976; Amdt. 1–157, 45 FR 83409, Dec. 18, 1980;
Amdt. 1–184, 48 FR 44079, Sept. 27, 1983; Amdt.
1–228, 54 FR 10010, Mar. 9, 1989; Amdt. 1–261, 59
FR 10064, Mar. 3, 1994]

§ 1.64 [Reserved]

§ 1.65 Authority to classify informa-
tion.

(a) E.O. 12356 confers upon the Sec-
retary of Transportation authority to
originally classify information as Se-
cret and Confidential with further au-
thorization to delegate this authority.
(No official of the Department of
Transportation has authority to origi-
nally classify information as Top Se-
cret.)

(b) The following delegations of this
authority, which may not be redele-
gated, are hereby made:

(1) Office of the Secretary (OST). Chief,
Security Staff.
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(2) U.S. Coast Guard (USCG). The
Commandant; Chief, Office of Oper-
ations.

(3) Federal Aviation Administration
(FAA). The Administrator; Director of
Civil Aviation Security.

(4) Maritime Administration (MARAD).
The Administrator; Associate Adminis-
trator for Policy and Administration
(Confidential only); Director, Office of
International Activities (Confidential
only); Chief, Division of National Secu-
rity Plans (Confidential only).

(c) Authority to originally classify
information as Secret or Confidential
is delegated to the following officials
to become effective automatically
upon declaration of civil readiness
level Initial Alert or the comparable
military readiness level. If invoked,
this authority is automatically termi-
nated when both civil and military lev-
els return to the level of Communica-
tions Watch or comparable readiness
state.

(1) OST. Deputy Secretary; Assistant
Secretary for Transportation Policy;
Assistant Secretary for Aviation and
International Affairs; Assistant Sec-
retary for Administration.

(2) USCG. Vice Commandant; Chief of
Staff; Commander, Atlantic Area;
Commander, Pacific Area; Command-
ers, Coast Guard Districts; Com-
mander, Coast Guard Activities, Eu-
rope; Chief, Intelligence and Security
Division.

(3) FAA. Deputy Administrator; Di-
rectors, FAA Regions and Centers.

(4) MARAD. Deputy Administrator;
Region Directors; Heads of ALFA,
BRAVO, and CHARLIE Emergency
Teams when activated.

(d) Although the delegations of au-
thority are expressed above in terms of
positions, the authority is personal and
is vested only in the individual occupy-
ing the position. The authority may
not be exercised ‘‘by direction of’’ a
designated official. The formal ap-
pointment or assignment of an individ-
ual to one of the identified positions, a
designation in writing of an individual
to act in the absence of one of these of-
ficials, or the exercise by an individual
of the powers of one of these officials
by operation of law, however, conveys
the authority to originally classify in-
formation.

(e) Previous delegations of authority
to Department of Transportation offi-
cials to originally classify information
as Secret and Confidential are hereby
rescinded.

[Amdt. 1–195, 49 FR 26594, June 28, 1984, as
amended by Amdt. 1–261, 59 FR 10061, 10064,
Mar. 3, 1994]

§ 1.66 Delegations to Maritime Admin-
istrator.

With the exception of those authori-
ties delegated to the Maritime Subsidy
Board in § 1.67 of this title, the Mari-
time Administrator is delegated au-
thority to:

(a) Carry out sections 9, 12, 14a, 21a,
37, 38, 40, 41, and 42 of the Shipping Act,
1916, as amended (46 App. U.S.C. 801 et
seq.);

(b) Carry out the Merchant Marine
Act, 1920, as amended (46 App. U.S.C.
861 et seq.), including the Ship Mort-
gage Act, 1920, as amended (46 App.
U.S.C. 921 et seq.);

(c) Carry out the Merchant Marine
Act, 1928, as amended (46 App. U.S.C.
891 et seq.);

(d) Carry out section 7 of the Inter-
coastal Shipping Act, 1933, as amended
(46 App. U.S.C. 843 et seq.);

(e) Carry out the Merchant Marine
Act, 1936, as amended (46 App. U.S.C.
1101 et seq.); except the authority dele-
gated to the Administrator of the Na-
tional Oceanic and Atmospheric Ad-
ministration relating to the establish-
ment of capital construction fund
agreements under section 607 thereof
and the granting of financing guaran-
tees under title XI thereof, with re-
spect to vessels in the fishing trade or
industry;

(f) Carry out the Merchant Ship Sales
Act of 1946, as amended (50 U.S.C. App.
1735 et seq.);

(g) Carry out the Suits in Admiralty
Act (1920), as amended (46 App. U.S.C.
741 et seq.);

(h) Carry out the Civilian Nautical
School Act, 1940 (46 App. U.S.C. 1331 et
seq.);

(i) Carry out the Act of June 2, 1951
(46 App. U.S.C. 1241a) regarding the
‘‘Vessel Operations Revolving Fund’’;

(j) Carry out the Act of August 9, 1954
(50 U.S.C. 196 et seq.) commonly called
the Emergency Foreign Vessels Acqui-
sition Act;
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(k) Carry out the Merchant Marine
Decorations and Medals Act of 1988 (46
App. U.S.C. 2001 et seq.);

(l) Carry out the Maritime Academy
Act of 1958, as amended (46 App. U.S.C.
1381 et seq.);

(m) Carry out the Act of May 16, 1972,
as amended (86 Stat. 140) authorizing
sale or purchase of certain passenger
vessels;

(n) Carry out the Act of August 22,
1972 (86 Stat. 618) authorizing sale of
Liberty ships for use as artificial reefs;

(o) Carry out section 717 of the Act of
October 26, 1972 (86 Stat. 1184) com-
monly known as the Department of De-
fense Appropriations Act, 1973, and
similar subsequent enactments, with
respect to transferring or otherwise
making available vessels under the ju-
risdiction of the Maritime Administra-
tion to another Federal agency or,
similarly, accepting vessels from an-
other Federal agency;

(p) Carry out the provisions of sec-
tions 10 through 13 of Public Law 103–
451, the National Maritime Heritage
Act of 1994, 108 Stat. 4769, 4778–4782;

(q) Exercise the authority vested in
the Administrator of General Services
by the Act of June 1, 1948, Pub. L. 80–
566, 62 Stat. 281, 40 U.S.C. 318–318c and
the Federal Property and Administra-
tive Services Act of 1949, as amended,
63 Stat. 377, and delegated by the Ad-
ministrator of General Services on May
8, 1995, relating to the enforcement of
laws for the protection of property and
persons at the United States Merchant
Marine Academy, located in Kings
Point, New York. This may be accom-
plished through appointment of uni-
formed personnel as special police, es-
tablishment of rules and regulations
governing conduct on the affected
property, and execution of agreements
with other Federal, State, or local au-
thorities. This delegation shall remain
in effect through May 1, 2000;

(r) Carry out the responsibilities of
the National Shipping Authority (ini-
tially established by the Secretary of
Commerce effective March 13, 1951) in
the capacity of Director, National
Shipping Authority;

(s) Carry out the Maritime Education
and Training Act of 1980 (46 App. U.S.C.
1295), as amended;

(t) Carry out all other activities pre-
viously vested in the Secretary of Com-
merce and transferred pursuant to Pub-
lic Law 97–31;

(u) Carry out the functions vested in
the Secretary by section 3(d) of the Act
to Prevent Pollution from Ships (33
U.S.C. 1902(d)) as it relates to ships
owned or operated by the Maritime Ad-
ministration when engaged in non-
commercial service;

(v) [Reserved]
(w) Carry out the provisions of sub-

title B of Public Law 101–624;
(x) [Reserved]
(y) Carry out the functions vested in

the Secretary by the Oil Pollution Act
of 1990 (August 18, 1990; Pub. L. 101–380;
104 Stat. 484) in sections 4115(f) relating
to vessel financing and 4117 relating to
a feasibility study of an oil pollution
prevention program. (See 49 CFR 1.46
and 1.53).

(z) Carry out the functions vested in
the Secretary by Section 2927, Title
XXIX of the National Defense Author-
ization Act of 1994 (Public Law 103–160;
November 30, 1993) relating to author-
ity to convey surplus real property to
public entities for use in the develop-
ment or operation of port facilities.

[Amdt. 1–164, 46 FR 47459, Sept. 28, 1981, as
amended by Amdt. 1–167, 47 FR 11677, Mar. 18,
1982; Amdt. 1–192, 49 FR 12706, Mar. 30, 1984;
Amdt. 1–238, 56 FR 6810, Feb. 20, 1991; Amdt.
1–243, 56 FR 22121, May 14, 1991; Amdt. 1–247,
56 FR 59893, Nov. 26, 1991; Amdt. 1–248, 57 FR
8582, Mar. 11, 1992; Amdt. 1–263, 59 FR 36988,
July 20, 1994; Amdt. 1–271, 60 FR 37372, July
20, 1995; Amdt. 1–273, 60 FR 48672, Sept. 20,
1995; Amdt. 1–275, 60 FR 63648, Dec. 12, 1995]

§ 1.67 Delegations to Maritime Subsidy
Board.

(a) The Maritime Subsidy Board is
delegated authority to:

(1) Carry out all functions previously
vested in the Secretary of Commerce
pursuant to section 105(1) (except the
last proviso thereto and readjustments
in determinations of operating cost dif-
ferentials not requiring a hearing and
contractual changes reducing or re-
aligning service requirements not in-
volving additional subsidy or requiring
a section 605(c) hearing under the Act
(46 App. U.S.C. 1175(c)), section 105(2),
and, insofar as applicable to these func-
tions, section 105(3) of Reorganization
Plan No. 21 of 1950, and section 202(b)(1)
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of Reorganization Plan No. 7 of 1961,
except investigations, hearings and de-
terminations, including changes in de-
terminations, with respect to mini-
mum manning scales, minimum wage
scales, and minimum working condi-
tions referred to in section 301(a) of the
Merchant Marine Act, 1936, as amended
(46 App. U.S.C. 1101 et seq.).

(2) Carry out all functions previously
vested in the Secretary of Commerce
pursuant to section 103(e) of Reorga-
nization Plan No. 7 of 1961 and section
202(b)(2) (except requiring the filing of
reports, accounts, records, rates,
charges, and memoranda under section
21 of the Shipping Act, 1916, as amend-
ed, and making reports and rec-
ommendations to Congress) and section
202(b)(3) of Reorganization Plan No. 7
of 1961, insofar as said functions relate
to the functions described in paragraph
(a)(1) of this section.

(3) Execute and sign, by and through
any member of the Board or the Sec-
retary or an Assistant Secretary of the
Board, contracts and other documents
authorized or approved by the Board
pursuant to paragraphs (a)(1) and (a)(2)
of this section. The execution of such
contracts or documents may be at-
tested, under the seal of the Depart-
ment of Transportation, by the Sec-
retary or an Assistant Secretary of the
Maritime Subsidy Board.

(b) The Maritime Subsidy Board may
exercise other authorities of the Sec-
retary of Transportation as applicable
to performing the functions assigned to
the Board in this part.

(c) The Board is composed of the
Maritime Administrator, the Deputy
Maritime Administrator, and the Chief
Counsel of the Administration, and
during a vacancy in any one of those
offices, the person acting in such ca-
pacity shall be a member of the Board,
unless the Secretary of Transportation
designates another person. In case
there still is a vacancy in the Board or
in the absence or disability of one of its
members, the Secretary of the Mari-
time Administration and Maritime
Subsidy Board, or any other persons
designated by the Secretary of Trans-
portation, shall act as a member or
members of the Board. Each member of
the Board, while serving in that capac-
ity, shall act pursuant to direct au-

thority from the Secretary of Trans-
portation and exercise judgment inde-
pendent of authority otherwise dele-
gated to the Maritime Administrator.
The Maritime Administrator or the
Acting Maritime Administrator serves
as Chairperson of the Board. The con-
curring votes of two members shall be
sufficient for the disposition of any
matter which may come before the
Board.

(d) The Chairperson of the Maritime
Subsidy Board may make use of offi-
cers and employees of the Maritime
Administration to perform activities
for the Board. Employees of the Mari-
time Administration may be des-
ignated as the Secretary or Assistant
Secretaries of the Board.

[Amdt. 1–164, 46 FR 47460, Sept. 28, 1981, as
amended by Amdt. 1–211, 51 FR 29471, Aug. 18,
1986; Amdt. 1–247, 56 FR 59893, Nov. 26, 1991]

§ 1.68 [Reserved]

§ 1.69 Delegations to the Director of
Intelligence and Security.

The Director of Intelligence and Se-
curity is delegated authority to:

(a) Carry out the functions assigned
to the Secretary by the Aviation Secu-
rity Improvement Act of 1990, section
101 (Pub. L. 101–508; November 16, 1990)
relating to intelligence and security
matters for all modes of transpor-
tation.

(b) [Reserved]

[Amdt. 1–237, 56 FR 5958, Feb 14, 1991]

§ 1.70 Delegations to the Director of
the Departmental Office of Civil
Rights.

The Director of the Departmental Of-
fice of Civil Rights is delegated author-
ity to conduct all stages of the formal
internal discrimination complaint
process (including the acceptance or
rejection of complaints); to provide
policy guidance to the operating ad-
ministrations and Secretarial officers
concerning the implementation and en-
forcement of all civil rights laws, regu-
lations and executive orders for which
the Department is responsible; to oth-
erwise perform activities to ensure
compliance with external civil rights
programs; and to review and evaluate
the operating administrations’ enforce-
ment of these authorities.
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These authorities include:
(a) Title VII of the Civil Rights Act

of 1964, as amended, 42 U.S.C. 2000e et
seq.

(b) Title VI of the Civil Rights Act of
1964, as amended, 42 U.S.C. 2000d et seq.

(c) Section 504 of the Rehabilitation
Act of 1973, as amended, 29 U.S.C. 794
and 794a.

(d) Section 501 of the Rehabilitation
Act of 1973, as amended, 29 U.S.C. 791.

(e) Age Discrimination in Employ-
ment Act of 1967, as amended, 29 U.S.C.
621 et seq.

(f) Age Discrimination Act of 1975, as
amended, 42 U.S.C. 6101.

(g) Americans with Disabilities Act
of 1990, Pub. L. No. 101–336, 104 Stat. 327
(1990) (codified at 42 U.S.C. 12101–
121213).

(h) Equal Pay Act of 1963 (enacted as
section 6(d) of the Fair Labor Stand-
ards Act of 1938, 29 U.S.C. 206(d)).

(i) Alcohol, Drug Abuse, and Mental
Health Administration Reorganization
Act, 42 U.S.C. 290dd(b).

(j) 29 CFR Parts 1600 through 1691
(Equal Employment Opportunity Com-
mission Regulations).

(k) Department of Transportation
Coast Guard Military Justice Manual,
CG–488, Part 700–9 (Civil Rights Com-
plaints).

(l) Title VIII of the Civil Rights Act
of 1968, as amended, 42 U.S.C. 3601 et seq.
(fair housing provisions).

(m) The Federal Property and Ad-
ministrative Services Act of 1949, 40
U.S.C. 476.

(n) Title IX of the Education Amend-
ments Act of 1972, 20 U.S.C. 1681.

(o) Executive Order No. 12898, Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations. (In coordina-
tion with the Assistant Secretary for
Transportation Policy.)

(p) 49 U.S.C. 47113, 47107, and 47123
(formerly sections 505(f), 511(a)(17), and
520 of the Airport and Airway Improve-
ment Act of 1982, as amended).

(q) 49 U.S.C. 41705 (formerly the Air
Carrier Access Act of 1986, as amended).

(r) The Federal-Aid Highway Act, as
amended, 23 U.S.C. 140 and 324.

(s) 49 U.S.C. 306.
(t) 49 U.S.C. 5310, 5332 (formerly sec-

tions 16 and 19 of the Federal Transit
Act, as amended).

(u) The Intermodal Surface Transpor-
tation Efficiency Act of 1991, Pub. L.
102–240, 105 Stat. 1919, section 1003.

(v) The Highway Safety Act of 1966,
as amended, 23 U.S.C. 402(b)(1)(D).

[Amdt. 265, 60 FR 2891, Jan. 12, 1995]

§ 1.71 Delegations to the Director of
the Bureau of Transportation Sta-
tistics.

The Director of the Bureau of Trans-
portation Statistics is delegated au-
thority to exercise powers and perform
duties under the following statutes:

(a) Aviation information. (1) 49 U.S.C.
329(b)(1), relating to collection and dis-
semination of information on civil aer-
onautics;

(2) Section 4(a)(7) of the Civil Aero-
nautics Board Sunset Act of 1984 (Octo-
ber 4, 1984; Pub. L. 98–443), relating to
the reporting of the extension of unse-
cured credit to political candidates
(section 401, Federal Election Cam-
paign Act of 1971; 2 U.S.C. 451), in con-
junction with the General Counsel and
the Assistant Secretary for Aviation
and International Affairs; and

(3) 49 U.S.C. 40113 (relating to taking
such actions and issuing such regula-
tions as may be necessary to carry out
responsibilities under the Act), 49
U.S.C. 41702 (relating to the duty of
carriers to provide safe and adequate
service), 49 U.S.C. 41708 and 41709 (relat-
ing to the requirement to keep infor-
mation and the forms in which it is to
be kept), and 49 U.S.C. 41701 (relating
to establishing just and reasonable
classifications of carriers and rules to
be followed by each) as appropriate to
carry out the responsibilities under
this paragraph in conjunction with the
General Counsel and the Assistant Sec-
retary for Aviation and International
Affairs.

(b) [Reserved]

[Amdt. 1–270, 60 FR 30196, June 8, 1995]

APPENDIX A TO PART 1—DELEGATIONS
AND REDELEGATIONS BY SECRETAR-
IAL OFFICERS

1. Director of Budget. The Assistant Sec-
retary for Budget and Programs has redele-
gated to the Director of Budget authority to:

(a) Request apportionment and reappor-
tionment of funds by the Office of Manage-
ment and Budget, provided that no request
for apportionment or reapportionment which
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anticipates the need for a supplemental ap-
propriation shall be submitted to the Office
of Management and Budget without appro-
priate certification by the Secretary.

(b) Issue allotments or allocations of funds
to components of the Department.

2. Chief Counsel, U.S. Coast Guard. (a) The
General Counsel, as Judge Advocate General
for the U.S. Coast Guard, has delegated to
the Chief Counsel, U.S. Coast Guard, pursu-
ant to the Uniform Code of Military Justice,
chapter 47 of title 10, United States Code, au-
thority to exercise the following powers and
duties:

(1) The authority to recommend assign-
ment for duty of judge advocates under Arti-
cle 6(a), section 806(a) of title 10, United
States Code.

(2) The authority to make field inspections
in connection with the administration of
military justice under Article 6(a) section
806(a) of Title 10, United States Code.

(3) The authority to designate military
judges; to make assignments of, and exercise
direct responsibility for, military judges;
and to assign, or approve the performance of,
other duties of a judicial or nonjudicial na-
ture by military judges under Article 26(c),
section 826(c) of title 10, United States Code.

(4) The authority to forward to a Court of
Military Review records that must be re-
ferred to a Court of Military Review under
Article 66(b), section 866(b) of title 10, United
States Code.

(5) The authority to instruct the convening
authority to take action in accordance with
the decision of the Court of Military Review
or dismiss the charges under Article 66(e),
section 866(e) of title 10, United States Code.

(6) The authority to modify or vacate find-
ings and sentences in cases not reviewed by
a Court of Military Review under Article 69,
section 869 of title 10, United States Code.

(7) The authority to certify counsel as
competent to perform the duties of trial
counsel and defense counsel of a general
court-martial under 10 U.S.C. 827(b), Art.
27(b) UCMJ.

(8) The authority to detail appellate Gov-
ernment counsel and appellate defense coun-
sel to perform duties in connection with the
review of court-martial cases by the Court of
Military Review, the Court of Military Ap-
peals and the Supreme Court.

(9) The authority to perform any other
duty and exercise any other power which the
General Counsel is authorized or required to
perform under the Uniform Code of Military
Justice or the Manual for Courts-Martial,
with the exception of the following which are
reserved to the General Counsel or his or her
delegatee within the Office of the General
Counsel:

(i) Authority to certify commissioned offi-
cers as qualified for duty as military judges
under Article 26(b), section 826(b) of title 10,
United States Code.

(ii) Authority to establish a Court of Mili-
tary Review and designate a chief judge of
the court under Article 66(a), section 866(a)
of title 10, United States Code.

(iii) Authority to order cases sent to the
Court of Military Appeals under Article
67(b)(2), section 867(b)(2) of title 10, United
States Code.

(iv) Authority to examine records of gen-
eral courts-martial not reviewed under Arti-
cle 66, section 866 of title 10, United States
Code, and modify or set aside the findings or
the sentence, or refer the record to the Court
of Military Review under Article 69(a), sec-
tion 869(a) of title 10, United States Code.

(v) Authority to prescribe rules not incon-
sistent with the Manual for Courts-Martial
to govern the professional supervision and
discipline of military trial and appellate
judges, judge advocates, and other lawyers
who practice in proceedings governed by the
UCMJ and Manual for Courts-Martial.

(vi) Authority to make the recommenda-
tion of the Judge Advocate General in a
court-martial case requiring approval by the
Secretary or the President.

(vii) Authority to approve a vacation of
supension of dismissal of military personnel.

(b) The authority delegated by paragraph
(a)(3) of this section may be redelegated only
to the Deputy Chief Counsel.

(c) The Chief Counsel shall make an annual
summary report of his actions taken under
paragraph (a)(6) of this section of this dele-
gation to the General Counsel of the Depart-
ment of Transportation (including the num-
ber of cases subject to that authority, the
number of applications for review filed, and
the disposition thereof) for inclusion, as ap-
propriate, in the Judge Advocates General
and Court of Military Appeals report to Con-
gress required by Article 67(g), section 867(g)
of title 10, United States Code.

3. Chief Counsels. The General Counsel has
delegated to the Chief Counsels the author-
ity delegated to the General Counsel by
Amendment 1–41 to part 1 of title 49, Code of
Federal Regulations, 35 FR 17653, November
17, 1970, as follows:

Section 855 of the Revised Statutes, as
amended by Public Law 91–393, 84 Stat. 835
(40 U.S.C. 255) authorizes the Attorney Gen-
eral to delegate to other departments and
agencies his authority to give written ap-
proval of the sufficiency to the title to land
being acquired by the United States. The At-
torney General has delegated to the Assist-
ant Attorney General in charge of the Land
and Natural Resources Division the author-
ity to make delegations under that law to
other Federal departments and agencies (35
FR 16084; 28 CFR 0.66). The Assistant Attor-
ney General, Land and Natural Resources Di-
vision, has further delegated certain respon-
sibilities in connection with the approval of
the sufficiency of the title to land to the De-
partment of Transportation as follows:
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DELEGATION TO THE DEPARTMENT OF TRANS-
PORTATION FOR THE APPROVAL OF THE TITLE

TO LANDS BEING ACQUIRED FOR FEDERAL PUB-
LIC PURPOSES

Pursuant to the provision of Public Law
91–393, approved September 1, 1970, 84 Stat.
835, amending R.S. 355 (40 U.S.C. 255), and
acting under the provisions of Order No. 440–
70 of the Attorney General, dated October 2,
1970, the responsibility for the approval of
the sufficiency of the title to land for the
purpose for which the property is being ac-
quired by purchase or condemnation by the
United States for the use of your Depart-
ment is, subject to the general supervision of
the Attorney General and to the following
conditions, hereby delegated to your Depart-
ment.

This delegation of authority is further sub-
ject to:

1. Compliance with the regulations issued
by the Assistant Attorney General on Octo-
ber 2, 1970, a copy of which is enclosed.

2. This delegation is limited to:
(a) The acquisition of land for which the

title evidence, prepared in compliance with
these regulations, consists of a certificate of
title, title insurance policy, or an owner’s
duplicate Torrens certificate of title.

(b) The acquisition of lands valued at
$100,000 or less, for which the title evidence
consists of abstracts of title or other types of
title evidence prepared in compliance with
said regulations.

As stated in the above-mentioned Act, any
Federal department or agency which has
been delegated the responsibility to approve
land titles under the Act may request the
Attorney General to render his opinion as to
the validity of the title to any real property
or interest therein, or may request the ad-
vice or assistance of the Attorney General in
connection with determinations as to the
sufficiency of titles.

The Chief Counsels of the United States
Coast Guard, Federal Aviation Administra-
tion, Federal Highway Administration, Fed-
eral Railroad Administration, National
Highway Traffic Safety Administration,
Urban Mass Transportation Administration,
the St. Lawrence Seaway Development Cor-
poration, Maritime Administration, and Re-
search and Special Programs Administration
are hereby authorized to approve the suffi-
ciency of the title to land being acquired by
purchase or condemnation by the United

States for the use of their respective organi-
zations. This delegation is subject to the
limitations imposed by the Assistant Attor-
ney General, Land and Natural Resources Di-
vision, in his delegation to the Department
of Transportation. Redelegation of this au-
thority may only be made by the Chief Coun-
sels to attorneys within their respective or-
ganizations.

If his organization does not have an attor-
ney experienced and capable in the examina-
tion of title evidence, a Chief Counsel may,
with the concurrence of the General Counsel,
request the Attorney General to (1) furnish
an opinion as to the validity of a title to real
property or interest therein, or (2) provide
advice or assistance in connection with de-
termining the sufficiency of the title.

(49 CFR 1.45(a) and 1.53(a); 49 U.S.C. 322)

[Amdt. 1–113, 40 FR 43901, Sept. 24, 1975]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting appendix A to part 1, see
the List of CFR Sections Affected in the
Finding Aids section of this volume.

PART 3—OFFICIAL SEAL

AUTHORITY: 49 U.S.C. 102(e).

SOURCE: Amdt. 3–3, 45 FR 75666, Nov. 17,
1980, unless otherwise noted.

§ 3.1 Description.

The official seal of the Department of
Transportation is described as follows:
A white abstract triskelion figure sig-
nifying motion appears within a cir-
cular blue field. The figure is symmet-
rical. The three branches of the figure
curve outward in a counter-clockwise
direction, each tapering almost to a
point at the edge of the field. Sur-
rounding the blue circle is a circular
ring of letters. The upper half of the
ring shows the words ‘‘Department of
Transportation’’. The lower half of the
ring shows the words ‘‘United States of
America’’. The letters may be shown in
either black or medium gray. The offi-
cial seal of the Department is modified
when embossed. It appears below in
black and white.
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PART 5—RULEMAKING
PROCEDURES

Subpart A—General

Sec.
5.1 Applicability.
5.3 Initiation of rulemaking.
5.5 Participation by interested persons.
5.7 Regulatory docket.

Subpart B—Petitions for Rulemaking or
Exemptions

5.11 Filing of petitions.
5.13 Processing of petitions.

Subpart C—Procedures

5.21 General.
5.23 Contents of notices.
5.25 Petitions for extension of time to com-

ment.
5.27 Consideration of comments received.
5.29 Additional rulemaking proceedings.
5.31 Hearings.
5.33 Adoption of final rules.

APPENDIX A TO PART 5

AUTHORITY: Sec. 9, 80 Stat. 944 (49 U.S.C.
1657).

SOURCE: 32 FR 10363, July 14, 1967, unless
otherwise noted.

Subpart A—General

§ 5.1 Applicability.
(a) This part prescribes general rule-

making procedures that apply to the
issue, amendment, and repeal of rules
of the Secretary of Transportation. It
does not apply to rules issued by the

National Transportation Safety Board,
U.S. Coast Guard, Federal Aviation Ad-
ministration, Federal Highway Admin-
istration, Federal Railroad Adminis-
tration, Urban Mass Transportation
Administration, National Highway
Traffic Safety Administration, or St.
Lawrence Seaway Development Cor-
poration.

(b) For the purposes of this part, Sec-
retary means the Secretary of Trans-
portation or the Under Secretary of
Transportation, or any of the following
to whom the Secretary has delegated
authority to conduct rulemaking pro-
ceedings:

(1) Any Assistant Secretary.
(2) The General Counsel.

Any of these officers may redelegate
that authority to the head of any office
who reports to him.

(c) Records relating to rulemaking
proceedings are available for inspec-
tion as provided in part 7 of this sub-
title.

[32 FR 10363, July 14, 1967, as amended by
Amdt. 5–2, 35 FR 5331, Mar. 31, 1970; Amdt. 5–
3, 36 FR 430, Jan. 13, 1971]

§ 5.3 Initiation of rulemaking.

The Secretary initiates rulemaking
on his own motion. However, in doing
so, he may, in his discretion, consider
the recommendations of other agencies
of the United States and of other inter-
ested persons.

§ 5.5 Participation by interested per-
sons.

Any person may participate in rule-
making proceedings by submitting
written information or views. The Sec-
retary may also allow any person to
participate in additional rulemaking
proceedings, such as informal appear-
ances or hearings, held with respect to
any rule.

§ 5.7 Regulatory docket.

(a) Records of the Office of the Sec-
retary of Transportation concerning
rulemaking actions, including notices
of proposed rule making, comments re-
ceived in response to those notices, pe-
titions for rulemaking or exemption,
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petitions for rehearing or reconsider-
ation, grants and denials of exemp-
tions, denials of petitions for rule mak-
ing, and final rules are maintained in
current docket form in the Office of
the General Counsel.

(b) Any person may examine any
docketed material at that office and
may obtain a copy of any docketed ma-
terial upon payment of the prescribed
fee.

Subpart B—Petitions for
Rulemaking or Exemptions

§ 5.11 Filing of petitions.
(a) Any person may petition the Sec-

retary to issue, amend, or repeal a rule,
or for a permanent or temporary ex-
emption from any rule.

(b) Each petition filed under this sec-
tion must:

(1) Be submitted in duplicate to the
Docket Clerk, Office of the General
Counsel, Department of Transpor-
tation, Washington, DC 20590;

(2) Set forth the text or substance of
the rule or amendment proposed, or of
the rule from which the exemption is
sought, or specify the rule that the pe-
titioner seeks to have repealed, as the
case may be;

(3) Explain the interest of the peti-
tioner in the action requested includ-
ing, in the case of a petition for an ex-
emption, the nature and extent of the
relief sought and a description of the
persons to be covered by the exemp-
tion;

(4) Contain any information and ar-
guments available to the petitioner to
support the action sought; and

(5) In the case of a petition for ex-
emption, unless good cause is shown in
that petition, be submitted at least 60
days before the proposed effective date
of the exemption.

§ 5.13 Processing of petitions.
(a) General. Each petition received

under § 5.11 of this part is referred to
the head of the office responsible for
the subject matter of that petition. No
public hearing, argument, or other pro-
ceeding is held directly on a petition
before its disposition under this sec-
tion.

(b) Grants. If the Secretary deter-
mines that the petition contains ade-

quate justification, he initiates rule-
making action under subpart C of this
part or grants the exemption, as the
case may be.

(c) Denials. If the Secretary deter-
mines that the petition does not justify
initiating rule-making action or grant-
ing the exemption, he denies the peti-
tion.

(d) Notification. Whenever the Sec-
retary determines that a petition
should be granted or denied, the office
concerned and the Office of the General
Counsel prepare a notice of that grant
or denial for issuance to the petitioner,
and the Secretary issues it to the peti-
tioner.

Subpart C—Procedures
§ 5.21 General.

(a) Unless the Secretary finds, for
good cause, that notice is impractical,
unnecessary, or contrary to the public
interest, a notice of proposed rule mak-
ing is issued and interested persons are
invited to participate in the rule-
making proceedings with respect to
each substantive rule.

(b) Unless the Secretary determines
that notice and public rulemaking pro-
ceedings are necessary or desirable, in-
terpretive rules, general statements of
policy, and rules relating to organiza-
tion, procedure, or practice are pre-
scribed as final without notice or other
public rulemaking proceedings.

(c) In his discretion, the Secretary
may invite interested persons to par-
ticipate in the rulemaking proceedings
described in § 5.29 of this subpart.

§ 5.23 Contents of notices.
(a) Each notice of proposed rule-

making is published in the FEDERAL
REGISTER, unless all persons subject to
it are named and are personally served
with a copy of it.

(b) Each notice, whether published in
the FEDERAL REGISTER or personally
served, includes:

(1) A statement of the time, place,
and nature of the proposed rule-making
proceeding;

(2) A reference to the authority under
which it is issued;

(3) A description of the subjects or is-
sues involved or the substance or terms
of the proposed rule;

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00052 Fmt 8010 Sfmt 8010 E:\CFR\167195.007 167195



53

Office of the Secretary of Transportation Pt. 5, App. A

(4) A statement of the time within
which written comments must be sub-
mitted and the required number of cop-
ies; and

(5) A statement of how and to what
extent interested persons may partici-
pate in the proceeding.

§ 5.25 Petitions for extension of time to
comment.

(a) Any person may petition the Sec-
retary for an extension of time to sub-
mit comments in response to a notice
of proposed rulemaking. The petition
must be submitted in duplicate not
later than 3 days before expiration of
the time stated in the notice. The fil-
ing of the petition does not automati-
cally extend the time for petitioner’s
comments.

(b) The Secretary grants the petition
only if the petitioner shows a sub-
stantive interest in the proposed rule
and good cause for the extension, and if
the extension is in the public interest.
If an extension is granted, it is granted
as to all persons and is published in the
FEDERAL REGISTER.

§ 5.27 Consideration of comments re-
ceived.

All timely comments are considered
before final action is taken on a rule-
making proposal. Late filed comments
may be considered so far as possible
without incurring additional expense
or delay.

§ 5.29 Additional rulemaking proceed-
ings.

The Secretary may initiate any fur-
ther rulemaking proceedings that he
finds necessary or desirable. For exam-
ple, he may invite interested persons to
present oral arguments, participate in
conferences, appear at informal hear-
ings, or participate in any other pro-
ceeding.

§ 5.31 Hearings.
(a) Sections 556 and 557 of title 5,

United States Code, do not apply to
hearings held under this part. As a
fact-finding proceeding, each hearing is
nonadversary and there are no formal
pleadings or adverse parties. Any rule
issued in a case in which a hearing is
held is not necessarily based exclu-
sively on the record of the hearing.

(b) The Secretary designates a rep-
resentative to conduct any hearing
held under this part. The General
Counsel designates a member of his
staff to serve as legal officer at the
hearing.

§ 5.33 Adoption of final rules.

Final rules are prepared by rep-
resentatives of the office concerned
and the Office of the General Counsel.
The rule is then submitted to the Sec-
retary for his consideration. If the Sec-
retary adopts the rule, it is published
in the FEDERAL REGISTER, unless all
persons subject to it are named and are
personally served with a copy of it.

APPENDIX A TO PART 5

Pursuant to § 5.1(b), the following officials
of the Office of the Secretary of Transpor-
tation are authorized to conduct rulemaking
proceedings under this part, as specified in
this appendix:

(1) The General Counsel is authorized to
conduct all rule-making proceedings, except
the issuance of final rules, under the Act of
March 19, 1918, ch. 24, as amended (15 U.S.C.
261–264); the Uniform Time Act of 1966 (80
Stat. 107, 15 U.S.C. 260–267); and section
6(e)(5) of the Department of Transportation
Act (80 Stat. 939, 49 U.S.C. 1655 (e)(5)).

(2) The General Counsel is authorized to
determine the practicability of applying the
standard time of any standard time zone to
the movements of any common carrier en-
gaged in interstate or foreign commerce,
and, under section 2 of the Act of March 19,
1918, ch. 24, as amended (15 U.S.C. 262), to
issue operating exceptions in any case in
which he determines that it is impractical to
apply the standard time.

[Amdt. 5–1, 32 FR 11473, Aug. 9, 1967]

PART 6—IMPLEMENTATION OF
EQUAL ACCESS TO JUSTICE ACT
IN AGENCY PROCEEDINGS

Subpart A—General Provisions

Sec.
6.1 Purpose of these rules.
6.3 When the Act applies.
6.5 Proceedings covered.
6.7 Eligibility of applications.
6.9 Standards for awards.
6.11 Allowable fees and expenses.
6.13 Delegations of authority.
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Subpart B—Information Required from
Applicants

6.17 Contents of application.
6.19 Net worth exhibit.
6.21 Documentation of fees and expenses.

Subpart C—Procedures for Considering
Applications

6.23 Filing and service of documents.
6.25 Answer to application.
6.27 Comments by other parties.
6.29 Settlement.
6.31 Further proceedings.
6.33 Decision.
6.35 Agency review.
6.37 Judicial review.
6.39 Payment of award.

AUTHORITY: Pub. L. 96–481, 94 Stat. 2325.
SOURCE: 48 FR 1070, Jan. 10, 1983, unless

otherwise noted.

Subpart A—General Provisions
§ 6.1 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called ‘‘the Act’’ in this
part), provides for the award of attor-
ney fees and other expenses to eligible
individuals and entities who are parties
to certain administrative proceedings
(called ‘‘adversary adjudications’’) be-
fore government agencies, such as the
Department of Transportation or any
of its operating administrations. An el-
igible party may receive an award
when it prevails over the Department
of Transportation or any of its operat-
ing administrations unless the agen-
cy’s position in the proceeding was sub-
stantially justified or special cir-
cumstances make an award unjust. The
rules in this part describe the parties
eligible for awards and the proceedings
that are covered. They also explain
how to apply for awards, and the proce-
dures and standards that this agency
will use to make them. The use of the
term ‘‘Department’’, in this rule, will
be understood to mean the Department
of Transportation or any of its operat-
ing administrations, unless otherwise
specified. The term ‘‘agency counsel’’
will be understood to mean counsel for
the Department of Transportation or
any of its operating administrations.

§ 6.3 When the Act applies.
The Act applies to any adversary ad-

judication pending before this agency

at any time between October 1, 1981,
and September 30, 1984. This includes
proceedings begun before October 1,
1981, if final agency action has not been
taken before that date, and proceedings
pending on September 30, 1984.

§ 6.5 Proceedings covered.
(a) The Act applies to adversary adju-

dications conducted by the Department
of Transportation. These are adjudica-
tions under 5 U.S.C. 554 in which the
position of the Department is rep-
resented by an attorney or other rep-
resentative who enters an appearance
and participates in the proceeding.
Coverage of the Act begins at designa-
tion of a proceeding or issuance of a
charge sheet. Any proceeding in which
the Department may prescribe or es-
tablish a lawful present or future rate
is not covered by the Act. Proceedings
to grant or renew licenses are also ex-
cluded, but proceedings to modify, sus-
pend, or revoke licenses are covered if
they are otherwise ‘‘adversary adju-
dications.’’ For the Department of
Transportation, the types of proceed-
ings generally covered include: Coast
Guard suspension or revocation of li-
censes, certificates or documents under
46 U.S.C. 239; 46 CFR part 5; National
Highway Traffic Safety Administration
(NHTSA) fuel economy enforcement
under 15 U.S.C. 2001 (49 CFR part 511);
Federal Highway Administration
(FHWA) driver qualification and com-
pliance order proceedings under 49
U.S.C. 655 (49 CFR part 386).

(b) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

§ 6.7 Eligibility of applications.
(a) To be eligible for an award of at-

torney fees and other expenses under
the Act, the applicant must be a party
to an adversary adjudication for which
it seeks an award. The term ‘‘party’’ is
defined in 5 U.S.C. 551(3). The applicant
must show that it meets all conditions
of eligibility set out in this subpart
and in paragraph (b) of this section.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $1 million;
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(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $5 million, including
both personal and business interests,
and not more than 500 employees.

(3) A charitable or other tax-exempt
organization as described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with a net worth of not more than $5
million and not more than 500 employ-
ees.

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $5 million and not more
than 500 employees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was des-
ignated.

(d) An applicant who owns an unin-
corporated business will be considered
an ‘‘individual’’ rather than a ‘‘sole
owner of an unincorporated business’’
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(e) The number of employees of an
applicant includes all persons who reg-
ularly perform services for remunera-
tion for the applicant, under the appli-
cant’s direction and control. Part-time
employees shall be included on a pro-
portional basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
the administrative law judge deter-
mines that such treatment would be
unjust and contrary to the purposes of
the Act in light of the actual relation-
ship between the affiliated entities. In

addition, the administrative law judge
may determine that financial relation-
ships of the applicant other than those
described in this paragraph constitute
special circumstances that would make
an award unjust.

(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

(h) An applicant who appears pro se
in a proceeding is ineligible for award
of attorney fees. However, eligibility
for other expenses is not affected by
pro se representation.

§ 6.9 Standards for awards.

(a) An eligible applicant may receive
an award for fees and expenses incurred
in connection with a proceeding, or in
a significant and discrete substantive
portion of the proceeding, unless the
position of the agency over which the
applicant has prevailed was substan-
tially justified or special cir-
cumstances make the award sought un-
just. The burden of proof that an award
should not be made to an eligible pre-
vailing applicant is on the Department
of Transportation, where it has initi-
ated the proceeding, or on the appro-
priate operating administration, such
as Coast Guard. No presumption arises
that the agency’s position was not sub-
stantially justified simply because the
agency did not prevail.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding.

§ 6.11 Allowable fees and expenses.

(a) Awards will be based on rates cus-
tomarily charged by persons engaged
in the business of acting as attorneys,
agents or expert witnesses.

(b) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $75.00 per hour. This amount shall
include all other expenses incurred by
the attorney or agent in connection
with the case. No award to compensate
an expert witness may exceed the high-
est market rate at which the Depart-
ment pays expert witnesses, or $24.09
per hour, whichever is less.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
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or expert witness, the administrative
law judge shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

(e) Fees may be awarded only for
work performed after designation of a
proceeding.

§ 6.13 Delegations of authority.
The Secretary of Transportation del-

egates to the head of each operating
administration of this Department the
authority to take final action, other
than rulemaking, on matters pertain-
ing to the Act in actions that require
section 554 proceedings. The head of
each operating administration may re-
delegate this authority.

Subpart B—Information Required
from Applicants

§ 6.17 Contents of application.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant and the proceed-
ing for which an award is sought. The
application shall show that the appli-
cant has prevailed and identify the po-
sition of an agency or agencies in the
proceeding that the applicant alleges
was not substantially justified. Unless
the applicant is an individual, the ap-
plication shall also state that it did
not have more than 500 employees at
the time the proceeding was initiated,

giving the number of employees of the
applicant and describing briefly the
type and purpose of its organization or
business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $1 million (if an
individual) or $5 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 114j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes this agency to consider in deter-
mining whether and in what amount an
award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

(f) If the applicant is a partnership,
corporation, association, or organiza-
tion, or a sole owner of an unincor-
porated business, the application shall
state that it did not have more than 500
employees at the time the proceeding
was initiated, giving the number of its
employees and describing briefly the
type and purpose of its organization or
business.

§ 6.19 Net worth exhibit.
(a) Each applicant except a qualified

tax-exempt organization or cooperative
association must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
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affiliates (as defined in this part) when
the proceeding was designated. If any
individual, corporation, or other entity
directly or indirectly controls or owns
a majority of the voting shares or
other interest of the applicant, or if
the applicant directly or indirectly
owns or controls a majority of the vot-
ing shares or other interest of any cor-
poration or other entity, the exhibit
must include a showing of the net
worth of all such affiliates or of the ap-
plicant including the affiliates. The ex-
hibit may be in any form convenient to
the applicant that provides full disclo-
sure of the applicant’s and its affili-
ates’ assets and liabilities and is suffi-
cient to determine whether the appli-
cant qualifies under the standards in
this subpart. The administrative law
judge may require an applicant to file
additional information to determine
its eligibility for an award.

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or
obligations incurred by, the applicant
or any affiliate, occurring in the one-
year period prior to the date on which
the proceeding was initiated, that re-
duced the net worth of the applicant
and its affiliates below the applicable
net worth ceiling. If there were no such
transactions, the applicant shall so
state.

(c) The net worth exhibit shall be in-
cluded in the public record of the pro-
ceeding.

§ 6.21 Documentation of fees and ex-
penses.

(a) The application shall be accom-
panied by full documentation of the
fees and expenses, including the cost of
any study, analysis, engineering re-
port, test, project or similar matter,
for which an award is sought.

(b) The documentation shall include
an affidavit from any attorney, agent,
or expert witness representing or ap-
pearing in behalf of the party, stating
the actual time expended and the rate
at which fees and other expenses were
computed and describing the specific
services performed.

(1) The affidavit shall state the serv-
ices performed. In order to establish
the hourly rate, the affidavit shall
state the hourly rate which is billed

and paid by the majority of clients dur-
ing the relevant time periods.

(2) If no hourly rate is paid by the
majority of clients because, for in-
stance, the attorney or agent rep-
resents most clients on a contingency
basis, the attorney or agent shall pro-
vide information about two attorneys
or agents with similar experience, who
perform similar work, stating their
hourly rate.

(c) The documentation shall also in-
clude a description of any expenses for
which reimbursement is sought and a
statement of the amounts paid and
payable by the applicant or by any
other person or entity for the services
provided.

(d) The administrative law judge may
require the applicant to provide vouch-
ers, receipts, or other substantiation
for any expenses claimed.

(e) The administrative law judge
may, within his or her discretion,
make a determination as to whether a
study, conducted by the applicant, was
necessary to the preparation of the ap-
plicant’s case.

Subpart C—Procedures for
Considering Applications

§ 6.23 Filing and service of documents.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding.

§ 6.25 Answer to application.

(a) Within 30 calendar days after
service of an application, the agency
counsel may file an answer to the ap-
plication. Unless the agency counsel
requests an extension of time for filing
or files a statement of intent to nego-
tiate under paragraph (b) of this sec-
tion, failure to file an answer within
the 30-day period may be treated as a
consent to the award request.

(b) If agency counsel and applicant
believe that they can reach a settle-
ment concerning the award, the agency
counsel may file a statement of intent
to negotiate. The filing of such a state-
ment shall extend the time for filing an
answer an additional 30 days.
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(c) The answer shall explain in detail
any objections to the award requested
an identify the facts relied on in sup-
port of the Department’s position. If
the answer is based on any alleged
facts not already in the record of the
proceeding, the Department shall in-
clude with the answer either support-
ing affidavits or a request for further
proceedings under § 6.3.

§ 6.27 Comments by other parties.
Any party to a proceeding, other

than the applicant and the Department
may file comments on an application
within 30 days after it is served or on
an answer within 15 days after it is
served. A commenting party may not
participate further in proceedings on
the application.

§ 6.29 Settlement.
The applicant and agency counsel

may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying proceed-
ing, or after the underlying proceeding
has been concluded, in accordance with
the agency’s standard settlement pro-
cedure. If a prevailing party and the
agency counsel agree on a proposed set-
tlement of an award before an applica-
tion has been filed the application
shall be filed with the proposed settle-
ment.

§ 6.31 Further proceedings.
(a) Ordinarily, the determination of

an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or agency
counsel, or on his or her own initiative,
the administrative law judge may
order further proceedings, such as an
informal conference, oral argument,
additional written submissions or an
evidentiary hearing.

Such further proceedings shall be held
only when necessary for full and fair
resolution of the issues arising from
the application, and shall be conducted
as promptly as possible.

(b) A request that the administrative
law judge order further proceedings
under this section shall specifically
identify the information sought or the
disputed issues and shall explain why

the additional proceedings are nec-
essary to resolve the issues.

§ 6.33 Decision.

The administrative law judge shall
issue an initial decision on the applica-
tion as soon as possible after comple-
tion of proceedings on the application.
The decision shall also include, if at
issue, findings on whether the Depart-
ment’s position was substantially jus-
tified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust. If the applicant has sought an
award against more than one agency,
the decision shall allocate responsibil-
ity for payment or any award made
among the agencies, and shall explain
the reasons for the allocation made.

§ 6.35 Agency review.

Where Department review of the un-
derlying decision is permitted, either
the applicant or agency counsel, may
seek review of the initial decision on
the fee application, or the Department
may decide to review the decision on
its own initiative. If neither the appli-
cant nor the agency counsel seeks re-
view within 30 days after the decision
is issued, it shall become final.

§ 6.37 Judicial review.

Judicial review of final agency deci-
sions on awards may be sought as pro-
vided in 5 U.S.C. 504(c)(2).

§ 6.39 Payment of award.

An applicant seeking payment of an
award from the Department of Trans-
portation or any of its operating ad-
ministrations under this part shall sub-
mit a copy of the Department of Trans-
portation’s or any of its operating ad-
ministration’s final decisions granting
the award, accompanied by a state-
ment that the applicant will not seek
review of the decision in the United
States courts. The copy of the decision
and the statement should be submitted
to the head of the affected operating
administration or the Secretary of
Transportation, where the Department
of Transportation, Office of the Sec-
retary, has initiated the proceedings.
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PART 7—PUBLIC AVAILABILITY OF
INFORMATION

Subpart A—Applicability and Policy

Sec.
7.1 Applicability.
7.3 Policy.
7.5 Definitions.

Subpart B—General

7.11 Administration of part.
7.13 Records containing both available and

unavailable information.
7.15 Protection of records.

Subpart C—Time Limits

7.21 Initial determination.
7.23 Final determination.
7.25 Extension.

Subpart D—Publication in the Federal
Register

7.31 Applicability.
7.33 Publication required.

Subpart E—Availability of Opinions, Orders,
Staff Manuals, Statements of Policy
and Interpretations: Indices

7.41 Applicability.
7.43 Deletion of identifying detail.
7.45 Access to materials and indices.
7.47 Index of public materials.
7.49 Copies.

Subpart F—Availability of Reasonably
Described Records

7.51 Applicability.
7.53 Public availability of records.
7.55 Request for records of concern to more

than one Government organization.
7.57 Request for business information sub-

mitted by a private party.

Subpart G—Exemptions

7.61 Applicability.
7.63 Records relating to matters that are re-

quired by Executive Order to be kept se-
cret.

7.65 Records related solely to internal per-
sonnel rules and practices.

7.67 Records exempted from disclosure by
statute.

7.69 Trade secrets and commercial or finan-
cial information obtained from a person
and privileged or confidential.

7.71 Intragovernmental exchanges.
7.73 Protection of personal privacy.
7.75 Records or information compiled for

law enforcement purposes.
7.77 Reports of financial institutions.

7.79 Geological and geophysical informa-
tion.

Subpart H—Procedures for Appealing De-
cisions Not To Disclose Records And/
Or Waive Fees

7.81 General.

Subpart I—Fees

7.91 General.
7.93 Payment of fees.
7.95 Fee schedule.
7.97 Services performed without charge or

at a reduced charge.
7.99 Transcripts.
7.101 Copyrighted material.
7.103 Alternative sources of information.
APPENDIX A TO PART 7—OFFICE OF THE SEC-

RETARY
APPENDIX B TO PART 7—UNITED STATES

COAST GUARD
APPENDIX C TO PART 7—FEDERAL AVIATION

ADMINISTRATION
APPENDIX D TO PART 7—FEDERAL HIGHWAY

ADMINISTRATION
APPENDIX E TO PART 7—FEDERAL RAILROAD

ADMINISTRATION
APPENDIX F TO PART 7—NATIONAL HIGHWAY

TRAFFIC SAFETY ADMINISTRATION
APPENDIX G TO PART 7—URBAN MASS TRANS-

PORTATION ADMINISTRATION
APPENDIX H TO PART 7—SAINT LAWRENCE

SEAWAY DEVELOPMENT CORPORATION
APPENDIX I TO PART 7—MARITIME ADMINIS-

TRATION
APPENDIX J TO PART 7—RESEARCH AND SPE-

CIAL PROGRAMS ADMINISTRATION

AUTHORITY: 5 U.S.C. 552; 31 U.S.C. 9701; 49
U.S.C. 322.

SOURCE: 53 FR 30268, Aug. 11, 1988, unless
otherwise noted.

Subpart A—Applicability and
Policy

§ 7.1 Applicability.
(a) This part implements section 552

of title 5, United States Code, and pre-
scribes rules governing the availability
to the public of records of the Depart-
ment of Transportation.

(b) Subpart G of this part describes
the records that are not required to be
disclosed under this part.

(c) Appendices A through J of this
part:

(1) Describe the places and the times
at which records will be available for
inspection and copying;

(2) Define the kinds of records lo-
cated at each facility;
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(3) Identify the location of the indi-
ces to such records; and

(4) Identify the officials having au-
thority to deny requests for disclosure
of records under this part.

(d) The Office of the General Counsel
may amend appendix A to this part to
reflect any changes in the items cov-
ered by that appendix. The head of an
operating element concerned may
amend the appendix applicable to that
element to reflect any changes in the
items covered by that appendix.

(e) This part applies only to records
that exist as of the date of receipt of
the request by the appropriate office,
in accordance with § 7.53 of this part.
The Department is not required to cre-
ate, compile or procure a record solely
for the purpose of making it available
under this part.

(f) Indices are maintained to reflect
all records subject to subpart E of this
part, and are available for public in-
spection and copying as provided in ap-
pendices A through J to this part.

[53 FR 30268, Aug. 11, 1988, as amended by
Amdt. 7–1, 54 FR 10010, Mar. 9, 1989]

§ 7.3 Policy.

In implementing section 552 of title 5,
United States Code, it is the policy of
the Department of Transportation to
make information available to the pub-
lic to the greatest extent possible in
keeping with the spirit of that section.
Therefore, all records of the Depart-
ment, except those that the Depart-
ment specifically determines must not
be disclosed in the interest of national
defense or foreign policy, for the pro-
tection of private rights and commer-
cial interests or for the efficient con-
duct of public business to the extent
permitted by the Freedom of Informa-
tion Act, are declared to be available
for public inspection and copying as
provided in this part. Each officer and
employee of the Department is directed
to cooperate to this end and to make
records available to the public prompt-
ly and to the fullest extent consistent
with this policy. A record may not be
withheld from the public solely be-
cause its release might suggest admin-
istrative error or embarrass an officer
or employee of the Department.

§ 7.5 Definitions.

As used herein, unless the context re-
quires otherwise:

Administrator means the head of each
operating element of the Department
and includes the Commandant of the
Coast Guard.

Department or DOT means the De-
partment of Transportation, including
the Office of the Secretary and the fol-
lowing operating elements:

(a) The United States Coast Guard.
(b) The Federal Aviation Administra-

tion.
(c) The Federal Highway Administra-

tion.
(d) The Federal Railroad Administra-

tion.
(e) The National Highway Traffic

Safety Administration.
(f) The Urban Mass Transportation

Administration.
(g) The Saint Lawrence Seaway De-

velopment Corporation.
(h) The Maritime Administration.
(i) The Research and Special Pro-

grams Administration.
Record includes any writing, drawing,

map, recording, tape, film, photograph
or other documentary material by
which information is preserved. The
term also includes any such documen-
tary material stored by computer.
However, the term does not include un-
circulated personal notes, papers and
other documents created and retained
solely for the personal convenience of
Departmental personnel and over
which the agency exercises no control.
If a request is made for a personal
record of a DOT official or employee,
that request is denied, since it is not
within the Department’s authority to
disclose such records and the Freedom
of Information Act does not apply to
them. However, until the requester’s
appeal and litigation rights expire,
DOT retains a copy of such records for
the benefit of any reviewing court.
This retention does not constitute con-
trol as that term is used here.

Secretary means the Secretary of
Transportation or any person to whom
the Secretary has delegated authority
in the matter concerned.
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Subpart B—General

§ 7.11 Administration of part.
Except as provided in subpart H of

this part, authority to administer this
part in connection with the records of
the Office of the Secretary (including
the Office of the Inspector General) and
to issue determinations with respect to
initial requests for such records under
this part is delegated to the Assistant
General Counsel for Environmental,
Civil Rights and General Law. Author-
ity to administer this part in connec-
tion with records of each operating ele-
ment is delegated to each Adminis-
trator, who may redelegate to officers
of that element the authority to ad-
minister this part in connection with
defined groups of records. However,
each Administrator may redelegate the
duties under subpart H of this part to
consider appeals of initial denials of re-
quests for records only to his or her
deputy or to not more then one other
officer who reports directly to the Ad-
ministrator and who is located at the
headquarters of that operating ele-
ment.

[53 FR 30268, Aug. 11, 1988, as amended at 59
FR 10061, Mar. 3, 1994]

§ 7.13 Records containing both avail-
able and unavailable information.

If a record contains information that
the Department determines cannot be
disclosed, but also contains reasonably
segregable information that may not
be withheld, the latter information
shall be made available.

§ 7.15 Protection of records.
(a) No person may, without permis-

sion, remove any record made available
to him or her for inspection and copy-
ing under this part from the place
where it is made available. In addition,
no person may steal, alter, mutilate,
obliterate or destroy, in whole or in
part, such a record.

(b) Section 641 of title 18 of the Unit-
ed States Code provides, in pertinent
part, for criminal penalties for embez-
zlement or theft of government
records.

(c) Section 2071 of title 18 of the Unit-
ed States Code provides, in pertinent
part, for criminal penalties for the

willful and unlawful concealment, mu-
tilation or destruction of, or the at-
tempt to conceal, mutilate or destroy,
government records.

Subpart C—Time Limits

§ 7.21 Initial determination.

An initial determination whether to
release a record requested pursuant to
subpart F shall be made within ten
working days after the request is re-
ceived by the appropriate office in ac-
cordance with section 7.53, except that
this time limit may be extended by up
to ten working days in accordance with
§ 7.25. The person making the request
will be notified immediately of such
determination. If the determination is
to grant the request, the desired record
shall be made available as promptly as
possible. If the determination is to
deny the request the person making
the request shall be notified in writing,
at the same time he or she is notified
of such determination, of the reason
for the determination; the right of such
person to appeal the determination;
and the name and title of each person
responsible for the initial determina-
tion to deny the request.

§ 7.23 Final determination.

A determination with respect to any
appeal made pursuant to § 7.81 shall be
made within twenty working days after
receipt of such appeal except that this
time limit may be extended by up to
ten working days in accordance with
§ 7.25. The person making the request
will be notified immediately of such
determination, pursuant to § 7.81 of this
part.

§ 7.25 Extension.

In unusual circumstances as specified
in this section, the time limits pre-
scribed in § 7.21 and § 7.23 may be ex-
tended by written notice to the person
making the request setting forth the
reasons for such extension and the date
on which a determination is expected
to be dispatched. Such notice may not
specify a date that would result in a
cumulative extension of more than ten
working days. As used in this subpara-
graph, unusual circumstances means,
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but only to the extent reasonably nec-
essary to the proper processing of the
particular request:

(a) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(b) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(c) The need for consultation, which
shall be conducted with all practicable
speed, with any other agency or DOT
operating element having a substantial
interest in the determination of the re-
quest or among two or more compo-
nents of the agency having substantial
subject-matter interest therein.

Subpart D—Publication in Federal
Register

§ 7.31 Applicability.
This subpart implements section

552(a)(1) of title 5, United States Code,
and prescribes rules governing the pub-
lication in the FEDERAL REGISTER of
the following:

(a) Descriptions of the organization
of the Department, including its oper-
ating elements and the established
places at which, the officers from
whom, and the methods by which, the
public may secure information and
make submittals or requests or obtain
decisions;

(b) Statements of the general course
and methods by which the Depart-
ment’s functions are channeled and de-
termined, including the nature and re-
quirements of all formal and informal
procedures available;

(c) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports, or examinations;

(d) Substantive rules of general ap-
plicability adopted as authorized by
law and statements of general policy or
interpretations of general applicability
formulated and adopted by the Depart-
ment; and

(e) Each amendment, revision, or re-
peal of any material listed in para-
graphs (a) through (d) of this section.

§ 7.33 Publication required.

(a) General. The material described in
§ 7.31 shall be published in the FEDERAL
REGISTER. For the purposes of this
paragraph, material that will reason-
ably be available to the class of persons
affected by it will be considered to be
published in the FEDERAL REGISTER if
it has been incorporated by reference
therein with the approval of the Direc-
tor of the Federal Register.

(b) Effect of nonpublication. Except to
the extent that a person has actual and
timely notice of the terms thereof, no
person may in any manner be required
to resort to, or be adversely affected
by, any procedure or matter required
to be published in the FEDERAL REG-
ISTER, but not so published.

Subpart E—Availability of Opin-
ions, Orders, Staff Manuals,
Statements of Policy and In-
terpretations: Indices

§ 7.41 Applicability.

(a) This subpart implements section
552(a)(2) of title 5, United States Code.
It prescribes the rules governing the
availability, for public inspection and
copying, of the following:

(1) Any final opinion (including a
concurring or dissenting opinion) or
order made in the adjudication of a
case.

(2) Any policy or interpretation that
has been adopted under the authority
of the Department, including any pol-
icy or interpretation concerning a par-
ticular factual situation, if that policy
or interpretation can reasonably be ex-
pected to have precedential value in
any case involving a member of the
public in a similar situation.

(3) Any administrative staff manual
or instruction to staff that affects any
member of the public, including the
prescribing of any standard, procedure,
or policy that, when implemented, re-
quires or limits any action of any
member of the public or prescribes the
manner of performance of any activity
by any member of the public. However,
this does not include staff manuals or
instructions to staff concerning inter-
nal operating rules, practices, guide-
lines and procedures for Departmental
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inspectors, investigators, law enforce-
ment officers, examiners, auditors, and
negotiators and other information de-
veloped predominantly for internal use,
the release of which could significantly
risk circumvention of agency regula-
tions or statutes. Indices of materials
listed in this paragraph shall be main-
tained as specified in appendices A–J of
this part.

(b) Any material listed in paragraph
(a) of this section that is not made
available for public inspection and
copying, or that is not indexed as re-
quired by § 7.45, may not be cited, relied
on, or used as precedent by the Depart-
ment to adversely affect any member
of the public unless the person to
whose detriment it is relied on, used,
or cited has had actual timely notice of
that material.

(c) This subpart does not apply to
material that is published in the FED-
ERAL REGISTER or is covered by subpart
G of this part.

§ 7.43 Deletion of identifying detail.
Whenever it is determined to be nec-

essary to prevent a clearly unwar-
ranted invasion of personal privacy,
identifying details shall be deleted
from any record covered by subpart E
of this part that is published or made
available for inspection. A full expla-
nation of the justification for the dele-
tion shall accompany the record pub-
lished or made available for inspection.

§ 7.45 Access to materials and indices.
(a) Except as provided in paragraph

(b) of this section, material listed in
§ 7.41(a) shall be made available for in-
spection and copying by any member of
the public at document inspection fa-
cilities of the Department. The index
of materials available at each facility
shall be published in the FEDERAL REG-
ISTER quarterly and shall also be lo-
cated at the facility. Information as to
the kinds of materials available at
each facility may be obtained from the
facility or the headquarters of the op-
erating element of which it is a part.

(b) The material listed in § 7.41(a)
that is published and offered for sale
shall be indexed, but is not required to
be kept available for public inspection.
Whenever practicable, however, it will
be made available for public inspection

at any document inspection facility
maintained by the Office of the Sec-
retary or an operating element, which-
ever is concerned.

§ 7.47 Index of public materials.
The index of material subject to pub-

lic inspection and copying under this
subpart shall cover all material issued,
adopted, or promulgated after July 4,
1967; however, earlier material may be
included in the index to the extent
practicable. Each index shall contain
instructions on how to use it.

§ 7.49 Copies.
Copies of any material covered by

this subpart that is not published and
offered for sale may be ordered, upon
payment of the appropriate fee, from
the office indicated in § 7.53. Copies will
be certified upon request and payment
of the fee prescribed in § 7.95(f).

Subpart F—Availability of
Reasonably Described Records

§ 7.51 Applicability.
This subpart implements section

552(a)(3) of title 5, United States Code,
and prescribes the regulations govern-
ing public inspection and copying of
reasonably described records.

§ 7.53 Public availability of records.
(a) Each person desiring access to or

a copy of a record covered by this sub-
part shall comply with the following
provisions:

(1) A written request must be made
for the record.

(2) Such request should indicate that
it is being made under the Freedom of
Information Act.

(3) The envelope in which the request
is sent should be prominently marked:
‘‘FOIA.’’

(4) The request should be addressed
to the appropriate office as set forth in
paragraph (c) of this section.

(b) If the requirements of paragraph
(a) of this section are not met, treat-
ment of the request will be at the dis-
cretion of the agency. The ten-day
time limit described in § 7.21 shall not
start to run until the request has been
identified, or would have been identi-
fied with the exercise of due diligence,

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00063 Fmt 8010 Sfmt 8010 E:\CFR\167195.011 167195



64

49 CFR Subtitle A (10–1–96 Edition)§ 7.55

by an employee of the Department as a
request pursuant to the Freedom of In-
formation Act and has been received by
the office to which it should have been
originally sent.

(c) Each person desiring access to or
a copy of a record covered by this sub-
part that is located in the Office of the
Secretary shall make a written request
to the Assistant General Counsel for
Environmental, Civil Rights, and Gen-
eral Law, U.S. Department of Trans-
portation, 400 Seventh Street SW.,
Washington, DC 20590. Each person de-
siring access to or a copy of a record
covered by this subpart that is located
in an operating element shall make a
written request to that element at the
address set forth in the applicable ap-
pendix to this part. If the person mak-
ing the request does not know where in
the Department the record is located,
he or she may make inquiry of the As-
sistant General Counsel for Environ-
mental, Civil Rights, and General Law
to its location.

(d) Each request should describe the
particular record to the fullest extent
possible. The request should describe
the subject matter of the record, and, if
known, indicate the date when it was
made, the place where it was made, and
the person or office that made it. If the
description does not enable the office
handling the request to identify or lo-
cate the record sought, that office shall
notify the person making the request
and, to the extent possible, indicate
the additional data required.

(e) Each record made available under
this subpart shall be made available for
inspection and copying during regular
business hours at the place where it is
located, or photocopying may be ar-
ranged with the copied materials being
mailed to the requester upon payment
of the appropriate fee. Original records
ordinarily will be copied except in
those instances where, in the Depart-
ment’s judgment, copying would en-
danger the quality of the original or
raise the reasonable possibility of ir-
reparable harm to the record. In these
instances, copying of the original
would not be in the public interest. In
any event, original records will not be
released from custody.

(f) If a requested record is known not
to exist in the files of the agency, or to

have been destroyed or otherwise dis-
posed of, the requester shall be so noti-
fied.

(g) Fees will be determined in accord-
ance with subpart I and the applicable
appendix or appendices to this part.

(h) Notwithstanding paragraphs (a)
through (g) of this section, informa-
tional material, such as news releases,
pamphlets and other materials of that
nature that are ordinarily made avail-
able to the public as a part of any in-
formation program of the Government
will be available upon oral or written
request. There will be no fee for indi-
vidual copies of that material so long
as they are in supply. In addition, the
Department will continue to respond,
without charge, to routine oral or writ-
ten inquiries that do not involve the
furnishing of records.

[53 FR 30268, Aug. 11, 1988, as amended at 59
FR 10061, Mar. 3, 1994]

§ 7.55 Request for records of concern
to more than one Government orga-
nization.

(a) If the release of a record covered
by this subpart would be of concern to
both this Department and another Fed-
eral agency, the determination as to
release will be made only after con-
sultation with the other interested
agency.

(b) If the release of the record cov-
ered by this subpart would be of con-
cern to both this Department and a
State or local government, a territory
or possession of the United States, or a
foreign government, the determination
as to release will be made by the De-
partment only after consultation with
the other interested State or local gov-
ernment or foreign government.

(c) Whenever a request is made for:
(1) A record containing information
that has been classified by another
Federal agency or that may be eligible
for classification by such an agency; or
(2) a record containing information
that relates to an investigation of a
possible violation of criminal law or to
a law enforcement proceeding and that
was generated or originated by another
Federal agency, the Office of the Sec-
retary or the responsible operating ele-
ment, whichever the case be, shall refer
the request, or the portion thereof that
pertains to the record in question, to
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the originating agency for a releasabil-
ity determination. The requester shall
be notified of the referral and informed
of the name and address of the agency
to which the request, or portion there-
of, has been referred, unless such noti-
fication might jeopardize a law en-
forcement proceeding or have an ad-
verse effect on national security mat-
ters.

§ 7.57 Request for business informa-
tion submitted by a private party.

(a) If a request is received for infor-
mation which has been designated by
the submitted as confidential commer-
cial information, or which the Depart-
ment has some other reason to believe
may contain trade secrets or other
commercial or finanical information of
the type described in § 7.69 of subpart
G, the submitter of such information
shall, except as is provided in para-
graphs (c) and (d) of this section, be no-
tified expeditiously and asked to sub-
mit any written objections to release.
At the same time, the requester shall
be notified that notice and an oppor-
tunity to comment are being provided
to the submitter. The submitter shall,
to the extent permitted by law, be af-
forded a reasonable period of time
within which to provide a detailed
statement of any such objections. The
submitter’s statement shall specify all
grounds for withholding any of the in-
formation. The burden shall be on the
submitter to identify all information
for which exempt treatment is sought
and to persuade the agency that the in-
formation should not be disclosed.

(b) The Office of the Secretary or the
responsible operating element, which-
ever the case may be, shall, to the ex-
tent permitted by law, consider care-
fully a submitter’s objections and spe-
cific grounds for nondisclosure prior to
determining whether to disclose busi-
ness information. Whenever a decision
is made to disclose the business infor-
mation over the objection of a submit-
ter, the office responsible for the deci-
sion shall forward to the submitter a
written notice which shall include:

(1) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not substained;

(2) A description of the business in-
formation to be disclosed; and

(3) A specific disclosures date.
Such notice of intent to disclose shall,
to the extent permitted by law, be for-
warded to the submitter a reasonable
number of days prior to the specified
date upon which disclosure is intended.
At the same time the submitter is noti-
fied, the requester shall be notified of
the decision to disclose information.

(c) The notice requirements of this
section shall not apply if:

(1) The office responsible for the deci-
sion determines that the information
should not be disclosed;

(2) The information lawfully has been
published or otherwise made available
to the public; or

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552).

(d) The procedures established in this
section shall not apply in the case of:

(1) Business information submitted
to the National Highway Traffic Safety
Administration.

(2) Information contained in a docu-
ment to be filed or in oral testimony
that is sought to be withheld pursuant
to Rule 39 of the Rules of Practice (14
CFR 302.39), and in Aviation Economic
Proceedings.

(e) Whenever a requester brings suit
seeking to compel disclosure of con-
fidential commercial information, the
Office of the Secretary or the respon-
sible operating element, whichever the
case may be, shall promptly notify the
submitter.

Subpart G—Exemptions

§ 7.61 Applicability.

This subpart implements section
552(b) of title 5, United States Code,
which exempts certain records from
the public disclosure requirements of
section 552(a). The Department will,
however, release a record authorized to
be withheld under §§ 7.65 through 7.79
unless it determines that the release of
that record would be inconsistent with
a purpose of the section concerned. Ex-
amples given in §§ 7.63 through 7.79 of
records included within a particular
statutory exemption are only illus-
trative and do not define all types of
records covered by the exemption.
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§ 7.63 Records relating to matters that
are required by Executive Order to
be kept secret.

Records relating to matters that are
specifically authorized to be kept se-
cret in the interest of national defense
or foreign policy shall be exempt from
public disclosure. Records exempt
under this provision include but are
not limited to those within the scope of
the following, and any further amend-
ment of any of them, but only to the
extent that the records are in fact
properly classified pursuant to such
Executive Order. These records shall
not be made available for public in-
spection.

(a) Executive Order 12356 of April 2,
1982 (3 CFR, 1982 Comp., p. 166);

(b) Executive Order 12065 of June 28,
1978, as as amended, (3 CFR, 1978
Comp., p. 190);

(c) Executive Order 11652 of March 8,
1972 (3 CFR, 1971–1975 Comp., p. 678);

(d) Executive Order 10865 of February
20, 1960 (3 CFR, 1959–1963 Comp., p. 398);

(e) Executive Order 10501 of Novem-
ber 5, 1953 (3 CFR, 1949–1953 Comp., p.
979); and

(f) Executive Order 10104 of February
1, 1950 (3 CFR, 1949–1953 Comp., p. 298).

§ 7.65 Records related solely to inter-
nal personnel rules and practices.

(a) Records related solely to internal
personnel rules and practices that are
within the statutory exemption include
memoranda pertaining to personnel
matters such as staffing policies and
policies and procedures for the hiring,
training, promotion, demotion, and dis-
charge of employees, and management
plans, records, or proposals involving
labor-management relationships. Also
included within the statutory exemp-
tion are staff manuals or instructions
concerning predominantly internal op-
erating rules, practices, guidelines,
procedures, and administrative data
and handling instructions for Depart-
mental personnel such as inspectors,
investigators, examiners, auditors, and
negotiators.

(b) The purpose of this section is to
authorize the protection of those
records in which there is slight public
interest or which, if released, would
substantially impair the performance
of duties of Departmental employees or

significantly risk circumvention of
agency regulations or statutes.

§ 7.67 Records exempted from disclo-
sure by statute.

(a) Records relating to matters that
are specifically exempted from disclo-
sure by statute (other than section
552(b) of title 5, United States Code) in-
clude, but are not limited to, those
covered by the following:

(1) Section 3771 of title 18, United
States Code, in conjunction with Rule
6(e) of the Federal Rules of Criminal
Procedure, protecting grand jury mate-
rial.

(2) Section 106 of the Highway Safety
Act of 1966 (Pub. L. 89–564, 80 Stat. 731),
protecting information identifying in-
dividuals who are the subject of high-
way traffic accident investigations.

(3) Section 206(c)(1) of the National
Driver Register Act of 1982 (23 U.S.C.
401 (note)) and the National Driver
Register Act, Public Law 86–660, as
amended (23 U.S.C. 313 (note)), protect-
ing information concerning individuals
included in reports of State driver li-
censing officials to the Department.

(4) Section 3315(b) of title 46, United
States Code, protecting the source of
reports of defects and imperfections of
vessels.

(5) Section 7319 of title 46, United
States Code, protecting the names, ad-
dresses, and next of kin of merchant
seamen and entries made in records
pertaining to merchant seamen.

(6) Section 10311(d) of title 46, United
States Code, protecting records of the
discharge of merchant seamen.

(7) Section 1173(c)(1)(D)(3) of title 46,
United States Code, protecting wage
and benefit cost data for employees
covered by collective-bargaining agree-
ments for vessels receiving operating-
differential subsidy payments.

(8) Section 1173(d) of title 46, United
States Code, protecting certain foreign
wage cost computations associated
with the operation of foreign vessels.

(9) Section 6102 of title 46, United
States Code, protecting information
derived from boating safety accident
reports compiled by a State.

(10) Section 316(d)(2) of the Federal
Aviation Act of 1958, as amended (49

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00066 Fmt 8010 Sfmt 8010 E:\CFR\167195.012 167195



67

Office of the Secretary of Transportation § 7.71

U.S.C. 1357(d)(2)), protecting informa-
tion obtained or generated in the con-
duct of research and development of
systems and procedures to protect per-
sons and property aboard aircraft.

(11) Section 902(f) of the Federal
Aviation Act of 1958, as amended (49
U.S.C. 1472(f)), relating to information
obtained by examining the accounts,
records, or memoranda of an air car-
rier.

(12) Section 1001 of the Federal Avia-
tion Act of 1958, as amended (49 U.S.C.
1481), so far as it relates to the secrecy
of acts and proceedings when requested
on grounds of national defense.

(13) Section 1104 of the Federal Avia-
tion Act of 1958, as amended (49 U.S.C.
1504), protecting information, which, if
disclosed, would prejudice the formula-
tion and presentation of positions of
the United States in international
aviation negotiations or adversely af-
fect the competitive position of any
United States air carrier in foreign air
transportation.

(b) [Reserved]

§ 7.69 Trade secrets and commercial or
financial information obtained from
a person and privileged or con-
fidential.

(a) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential
are within this statutory exemption.
This includes:

(1) Commercial or financial informa-
tion which, if disclosed, is likely to
cause substantial harm to the competi-
tive position of the submitter of the re-
quested information;

(2) Commercial or financial informa-
tion which if disclosed, is likely to im-
pair the Government’s ability to obtain
necessary information in the future
through purely voluntary cooperation;

(3) Commercial or financial informa-
tion customarily subjected to an attor-
ney-client or similar evidentiary privi-
lege; or

(4) Information that constitutes a
trade secret.

(5) Commercial or financial informa-
tion which, if disclosed, would impair
any other identifiable government in-
terest or hinder agency officials in car-
rying out their mandate.

(b) The purpose of this section is to
exempt from mandatory disclosure

trade secrets and commercial or finan-
cial information obtained from a per-
son and privileged or confidential. This
section assures the confidentiality of
trade secrets and commercial or finan-
cial information obtained by the De-
partment through questionnaires and
required reports to the extent that the
information would not customarily be
made public by the person from whom
it was obtained. In any case in which
the Department has obligated itself not
to disclose trade secrets and commer-
cial or financial information it re-
ceives, this section indicates the De-
partment’s intention to honor that ob-
ligation to the extent permitted by
law. In addition, this section recog-
nizes that certain materials, such as
research data and materials, formulae,
designs, and architectural drawings,
have significance as items of property
acquired, in many cases, at public ex-
pense. Such material may be treated as
exempt from mandatory disclosure in
any case in which similar proprietary
material in private hands would be
held in confidence. To the extent fea-
sible, any person submitting informa-
tion to the Department which may
qualify for this exemption should re-
quest that the information not be dis-
closed.

§ 7.71 Intragovernmental exchanges.
(a) Any record prepared by a Govern-

ment officer or employee (including
those prepared by a consultant or advi-
sory body) for internal Government use
is within the statutory exemption to
the extent it contains:

(1) Opinions, advice, deliberations, or
recommendations made in the course
of developing official action by the
Government, but not actually made a
part of that official action.

(2) Confidential communications be-
tween a Government attorney or an at-
torney acting on behalf of the Govern-
ment and his or her client relating to a
legal matter for which the client has
sought professional advice.

(3) Information prepared by a Gov-
ernment attorney or an attorney act-
ing on behalf of the Government in an-
ticipation of litigation.

(4) Confidential commercial informa-
tion generated by the Government
where disclosure of such information
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would prejudice the Government’s bar-
gaining position in commercial trans-
actions.
Examples of records covered by this
section include staff memoranda con-
taining advice, opinions, recommenda-
tions, suggestions, or exchanges of
views, preliminary to final agency de-
cision or action, with the exception of
factual information, unless such infor-
mation is inextricably intertwined
with deliberative material; draft docu-
ments such as draft versions of audit
reports prepared by the Office of In-
spector General; appraisals of property
to be condemned by the Government;
legal opinions and/or advice rendered
by a Government attorney or an attor-
ney acting on behalf of the Govern-
ment and based on information com-
municated in confidence by the client;
memoranda and other documents pre-
pared by a Government attorney or an
attorney acting on behalf of the Gov-
ernment setting forth strategy with re-
gard to pending or probable future liti-
gation and not otherwise made a mat-
ter of public record in a particular
legal proceeding; and material in-
tended for public release at a specified
future time, if premature disclosure
would be detrimental to orderly deci-
sionmaking by the Department.

(b) The purpose of this section is to
protect internal records that are not
routinely available by law to another
party in litigation with the Govern-
ment.

§ 7.73 Protection of personal privacy.
(a) Any of the following personnel,

medical or similar records are within
the statutory exemption if disclosure
would result in a clearly unwarranted
invasion of personal privacy:

(1) Personnel and background records
personal to any officer or employee of
the Department, or other person, in-
cluding his or her residential address.

(2) Medical histories and medical
records concerning individuals, includ-
ing applicants for licenses.

(3) Any other detailed record contain-
ing personal information identifiable
with a particular person.

(b) The purpose of this section is to
provide a proper balance between the
protection of personal privacy and the
preservation of the public’s right to

Department information by authoriz-
ing the protection of intimate details
of a personal nature which, if released,
might unjustifiably invade an individ-
ual’s privacy.

§ 7.75 Records or information com-
piled for law enforcement purposes.

(a) Files compiled for law enforce-
ment purposes by the Department or
any other Federal, State, or local agen-
cy, including those files compiled for
the enforcement of regulations, are
within the statutory exemption to the
extent that production of such records
or information could reasonably be ex-
pected to interfere with enforcement
proceedings; would deprive a person of
a right to a fair trial or an impartial
adjudication; could reasonably be ex-
pected to constitute an unwarranted
invasion of personal privacy; could rea-
sonably be expected to disclose the
identity of a confidential source and, in
the case of a record compiled for a
criminal law enforcement authority in
the course of a criminal investigation,
or by an agency conducting a lawful
national security intelligence inves-
tigation, information furnished by a
confidential source; would disclose
techniques and procedures for law en-
forcement investigations or prosecu-
tions, or would disclose guidelines for
law enforcement investigations or
prosecutions if such disclosure could
reasonably be expected to risk cir-
cumvention of the law; or could reason-
ably be expected to endanger the life or
physical safety of any individual.

(b) The purpose of this section is to
protect law enforcement files from pre-
mature disclosure, including files pre-
pared in connection with related judi-
cial or administrative proceedings. It
includes the enforcement not only of
criminal statutes but all kinds of laws
and regulations.

§ 7.77 Reports of financial institutions.

Any material contained in or related
to any examination, operating, or con-
dition report prepared by, or on behalf
of, or for the use of an agency respon-
sible for the regulation or supervision
of financial institutions is within the
statutory exemption.
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§ 7.79 Geological and geophysical in-
formation.

Any geological or geophysical infor-
mation and data (including maps) con-
cerning wells is within the statutory
exemption.

Subpart H—Procedures for Ap-
pealing Decisions Not To Dis-
close Records and/or Waive
Fees

§ 7.81 General.
(a) Each officer or employee of the

Department who, upon a request by a
member of the public for a record
under this part, makes a determination
that the record is not to be disclosed,
shall give a written statement of the
reasons for that determination to the
person making the request; and indi-
cate the names and titles or positions
of each person responsible for the ini-
tial determination not to comply with
such request, and the availability of an
appeal within the Department.

(b) When a request for waiver of fees,
pursuant to § 7.97(c) of this part, has
been denied in whole or in part, the re-
quester may appeal the denial.

(c) Any person to whom a record has
not been made available within the
time limits established by subpart C
and any person who has been given a
determination pursuant to paragraph
(a) of this section that a record he or
she requested will not be disclosed may
appeal to the head of the operating ele-
ment concerned or, in the case of the
Office of the Secretary, to the General
Counsel of the Department. Any person
who has not received an initial deter-
mination on his or her request within
the time limits established by subpart
C can seek immediate judicial review.
Judicial review may be sought without
the need to submit first an administra-
tive appeal. Judicial review may be
sought in the United States District
Court for the judicial district in which
the requester resides or has his or her
principal place of business, the judicial
district in which the records are lo-
cated, or in the District of Columbia. A
determination that a record will not be
disclosed and/or that a request for a fee
waiver or reduction will not be granted
does not constitute final agency action

for the purpose of judicial review un-
less:

(1) It was made by the head of the op-
erating element concerned (or his or
her designee), or the General Counsel,
as the case may be; or

(2) The applicable time limit has
passed without a determination on the
initial request or the appeal, as the
case may be, having been made.

(d) Each appeal must be made in
writing within thirty days from the
date of receipt of the original denial
and should include all information and
arguments relied upon by the person
making the request. Such letter should
indicate that it is an appeal from a de-
nial of a request made under the Free-
dom of Information Act. The envelope
in which the appeal is sent should be
prominently marked: ‘‘FOIA Appeal.’’
If these requirements are not met, the
twenty-day limit described in § 7.23 will
not begin to run until the appeal has
been identified, or would have been
identified with the exercise of due dili-
gence, by an employee of the Depart-
ment as an appeal under the Freedom
of Information Act and has been re-
ceived, or should have been received,
by the appropriate office.

(e) Whenever the head of the operat-
ing element concerned, or the General
Counsel, as the case may be, deter-
mines it to be necessary, he or she may
require the person making the request
to furnish additional information, or
proof of factual allegations, and may
order other proceedings appropriate in
the circumstances. The decision of the
head of the operating element con-
cerned, or the General Counsel, as the
case may be, as to the availability of
the record or the appropriateness of a
fee waiver or reduction constitutes
final agency action for the purpose of
judicial review.

(f) The decision of the head of the op-
erating element concerned, or the Gen-
eral Counsel, as the case may be, not to
disclose a record under this part or not
to grant a request for a fee waiver or
reduction is considered to be a denial
by the Secretary for the purpose of sec-
tion 552(a)(4)(B) of title 5, United
States Code.

(g) Any final determination by the
head of an operating element or his or
her delegee identified in appendices B
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through J of this part, not to disclose
a record under this part, or not to
grant a request for a fee waiver or re-
duction, is subject to concurrence by
the General Counsel or his or her des-
ignee.

(h) Upon a determination that an ap-
peal will be denied, the requester shall
be informed in writing of the reasons
for the denial of the request, and the
names and titles or positions of each
person responsible for the determina-
tion, and that judicial review of the de-
termination is available in the United
States District Court for the judicial
district in which the requester resides
or has his or her principal place of
business, the judicial district in which
the requested records are located, or
the District of Columbia.

Subpart I—Fees
§ 7.91 General.

(a) This subpart prescribes fees for
services performed for the public under
subparts E and F of this part by the
Department.

(b) All terms defined by the Freedom
of Information Act apply to this sub-
part, and the term hourly rate means
the actual hourly base pay for a civil-
ian employee or, for members of the
Coast Guard, the equivalent hourly pay
rate computed using a 40 hour week
and the member’s normal basic pay and
allowances.

(c) This subpart applies to all em-
ployees of the Department, including
those of non-appropriated fund activi-
ties of the United States Coast Guard
and the Maritime Administration.

(d) This subpart does not apply to
any special study, special statistical
compilation, table, or other record re-
quested under 49 U.S.C. 329(c). The fee
for the performance of such a service is
the actual cost of the work involved in
compiling the record. All such fees re-
ceived by the Department in payment
of the cost of such work are deposited
in a separate account administered
under the direction of the Secretary,
and may be used for the ordinary ex-
penses incidental to providing the in-
formation.

(e) This subpart does not apply to re-
quests from record subjects for records
about themselves filed in Depart-

mental systems of records. Fees for
such requests are to be determined in
accordance with the Privacy Act of
1974, as implemented by Department of
Transportation regulations (49 CFR
part 10).

§ 7.93 Payment of fees.
(a) The fees prescribed in this subpart

may be paid by check, draft, or money
order, payable to the Treasury of the
United States. However, in the case of
the Saint Lawrence Seaway Develop-
ment Corporation, all fees resulting
from a request to that operating ele-
ment shall be made payable to the
Saint Lawrence Seaway Development
Corporation.

(b) Charges may be assessed by the
Department for time spent searching
for requested records even if the search
fails to locate the records or the
records located are determined to be
exempt from disclosure. In addition, if
records are requested for commercial
use, the Department may assess a fee
for time spent reviewing any respon-
sive records located to determine
whether they are exempt from disclo-
sure.

(c) When it is estimated that the
search charges, review charges, dupli-
cation fees or any combination of fees
that could be charged to the requester
will likely exceed $25, the requester
shall be notified of the estimated
amount of the fees, unless the re-
quester has indicated in advance his or
her willingness to pay fees as high as
those anticipated. The notice shall also
inform the requester how to consult
with appropriate Departmental offi-
cials with the object of reformulating
the request to meet his or her needs at
a lower cost.

(d) Payment of fees may be required
by the Department prior to actual du-
plication of delivery of any releasable
records to a requester. However, ad-
vance payment of fees, i.e., payment
before work is commenced or contin-
ued on a request, may not be required
unless:

(1) Allowable charges that a re-
quester may be required to pay are
likely to exceed $250; or

(2) The requester has failed to pay
within 30 days of the billing date fees
charged for a previous FOIA request.
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(e) When paragraph (d)(1) of this sec-
tion applies, the requester shall be no-
tified of the likely cost and, where he
or she has a history of prompt payment
of FOIA fees, requested to furnish sat-
isfactory assurance of full payment.
Where no history of payment exists,
the requester may be required to make
advance payment of any amount up to
the full estimated charges.

(f) When paragraph (d)(2) of this sec-
tion applies, the requester shall be re-
quired to demonstrate that the fee has,
in fact, been paid or to pay the full
amount owed, including any applicable
interest, late handling charges and
penalty charges as discussed below.
The requester shall also be required to
make an advance payment of the full
amount of the estimated fee before
processing of a new request or continu-
ation of a pending request is begun.

(g) The Department will assess inter-
est on an unpaid bill starting on the
31st day following the day on which the
notice of the amount due is first
mailed to the requester. Interest will
accrue from the date of the notice of
amount due and will be at the rate pre-
scribed in section 3717 of title 31, U.S.C.
Receipt by the Department of a pay-
ment for the full amount of the fees
owed within 30 calendar days after the
date of the initial billing will stay the
accrual of interest, even if the payment
has not been processed.

(h) If payment of fees charged is not
received within 30 calendar days after
the date the initial notice of the
amount due is first mailed to the re-
quester, an administrative charge will
be assessed by the Department to cover
the cost of processing and handling the
delinquent claim. In addition, a pen-
alty charge will be applied with respect
to any principal amount of a debt that
is more than 90 days past due. Where
appropriate, other steps permitted by
federal debt collection statutes, includ-
ing disclosure to consumer reporting
agencies and use of collection agencies,
will be utilized by the Department to
encourage payment of amounts over-
due.

(i) In any instance where the Depart-
ment reasonably believes that a re-
quester or a group of requesters acting
in concert is attempting to break down
a single FOIA request into a series of

requests for the sole purpose of evading
the payment of otherwise applicable
fees, the Department will aggregate
the requests and determine the applica-
ble fees on the basis of the aggregation.

(j) Notwithstanding any other provi-
sion of this subpart, when the total
amount of fees that could be charged
for a particular request (or aggregation
of requests) under subpart F, after tak-
ing into account all services which
must be provided at no charge or at a
reduced charge, is less than $10.00 the
Department will not make any charge
for fees.

§ 7.95 Fee schedule.
(a) The standard fee for a manual

search to locate a record requested
under subpart F of this part, including
making it available for inspection, will
be determined by multiplying each
searcher’s hourly rate plus 16 percent
by the time spent conducting the
search.

(b) The standard fee for a computer
search for a record requested under
subpart F of this part is the actual
cost. This includes the cost of operat-
ing the central processing unit (CPU)
for the time directly attributable to
searching for records responsive to a
FOIA request and the operator/pro-
grammer salary (hourly rate plus 16
percent) costs apportionable to the
search.

(c) The standard fee for review of
records requested under subpart F of
this part is the reviewer’s hourly rate
plus 16 percent multiplied by the time
he or she spent determining whether
the requested records are exempt from
mandatory disclosure.

(d) The standard fee for duplication
of a record requested under subpart F
of this part is determined as follows:

(1) Per copy of each page (not larger
than 81⁄2×14 inches) reproduced by pho-
tocopy or similar methods (includes
costs of personnel and equipment),
$0.10.

(2) Per copy prepared by computer,
such as tapes or printout, Actual costs,
including operator time.

(3) Per copy prepared by any other
method of duplication, Actual direct
cost of production.

(e) Depending upon the category of
requester, and the use for which the
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records are requested, in some cases
the fees computed in accordance with
the above standard fee schedule must
either be reduced or not charged, as
prescribed by other provisions of this
subpart.

(f) The following special services not
required by the FOIA may be made
available upon request, at the stated
fees:

Certified copies of documents, with
Department of Transportation or oper-
ating element seal (where authorized),
$4.00, or true copy, without seal, $2.00.

§ 7.97 Services performed without
charge or at a reduced charge.

(a) No fee is to be charged to any re-
quester making a request under sub-
part F for the first two hours of search
time unless the records are requested
for commercial use. For purposes of
this subpart, when a computer search
is required two hours of search time
will be considered spent when the hour-
ly costs of operating the central proc-
essing unit used to perform the search
added to the computer operator’s sal-
ary cost (hourly rate plus 16 per cent)
equals two hours of the computer oper-
ator’s salary costs (hourly rate plus 16
percent).

(b) No fee is to be charged for any
time spent searching for a record re-
quested under subpart F if the records
are not for commercial use and the re-
quester is a representative of the news
media, an educational institution
whose purpose is scholarly research, or
a non-commercial scientific institution
whose purpose is scientific research.

(c) No fee is to be charged for dupli-
cation of the first 100 pages (standard
paper, not larger than 81⁄2×14 inches) of
records provided to any requester in re-
sponse to a request under subpart F un-
less the records are requested for com-
mercial use.

(d) No fee is to be charged to any re-
quester for review of a record requested
under subpart F to determine whether
it is exempt from disclosure unless the
records are requested for commercial
use. A review charge may not be
charged except with respect to an ini-
tial review to determine the applicabil-
ity of a particular exemption to a par-
ticular record or portion of a record. A
review charge may not be assessed for

review at the administrative appeal
level. When records or portions of
records withheld in full under an ex-
emption which is subsequently deter-
mined not to apply are reviewed again
to determine the applicability of other
exemptions not previously considered,
this is considered an initial review for
purposes of assessing a review charge.

(e) Documents will be furnished with-
out charge or at a reduced charge if the
Assistant General Counsel for Environ-
mental, Civil Rights, and General Law,
or his or her designee, or official(s)
having initial denial authority, as the
case may be, determine that disclosure
of the information is in the public in-
terest because it is likely to contribute
significantly to public understanding
of the operations or activities of the
government and is not primarily in the
commercial interest of the requester.

(f) Factors to be considered by offi-
cials of the Department authorized to
determine whether a waiver or reduc-
tion of fees will be granted include:

(1) Whether the subject matter of the
requested records concerns the oper-
ations or activities of the Federal gov-
ernment;

(2) Whether the disclosure is likely to
contribute to an understanding of Fed-
eral government operations or activi-
ties;

(3) Whether disclosure of the re-
quested information will contribute to
the understanding of the public at
large, as opposed to the individual un-
derstanding of the requester or a nar-
row segment of interested persons;

(4) Whether the contribution to pub-
lic understanding of Federal govern-
ment operations or activities will be
significant;

(5) Whether the requester has a com-
mercial interest that would be
furthered by the requested disclosure;
and

(6) Whether the magnitude of any
identified commercial interest of the
requester is sufficiently large in com-
parison with the public interest in dis-
closure that disclosure is primarily in
the commercial interest of the re-
quester.

[53 FR 30268, Aug. 11, 1988, as amended at 59
FR 10061, Mar. 3, 1994]
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§ 7.99 Transcripts.
Transcripts of hearings or oral argu-

ments are available for inspection.
Where transcripts are prepared by a
nongovernmental contractor, and the
contract permits the Department to
handle the reproduction of further cop-
ies, subpart I applies. Where the con-
tract for transcription services re-
serves the sales privilege to the report-
ing service, any duplicate copies must
be purchased directly from the report-
ing service.

§ 7.101 Copyrighted material.
Unless approval is secured from the

copyright holder, the Department will
not reproduce or otherwise disseminate
a copy of a copyrighted work to a re-
quester under the FOIA. However, the
Department will make arrangements
to enable a requester to review the
copyrighted work at a Departmental
facility.

§ 7.103 Alternative sources of informa-
tion.

In the interest of making documents
of general interest publicly available
at as low a cost as possible, alternative
sources shall be arranged whenever
possible. In appropriate instances, ma-
terial that is published and offered for
sale may be obtained from the Super-
intendent of Documents, U.S. Govern-
ment Printing Office, Washington, DC
20402; the U.S. Department of Com-
merce’s National Technical Informa-
tion Service (NTIS), Springfield, Vir-
ginia 22151; or the National Audio-Vis-
ual Center, National Archives and
Records Administration, Capital
Heights, MD 20743–3701.

APPENDIX A TO PART 7—OFFICE OF THE
SECRETARY

1. General. This appendix describes the lo-
cation and hours of operation of the docu-
ment inspection facility of the Office of the
Secretary (OST); the kinds of records that
are available for public inspection and copy-
ing at the facility; and the procedures by
which members of the public may make re-
quests for records.

2. Document Inspection Facilities. The docu-
ment inspection facility for records of the
Office of the Secretary other than those re-
quired to be filed in connection with dock-
eted aviation economic matters is main-
tained by the Office of the General Counsel,

suite 9421 of the Headquarters Building, lo-
cated at 400 Seventh Street, SW., Washing-
ton, DC 20590. This facility is open to the
public from 9 a.m. to 5 p.m. ET, Monday
through Friday, except legal public holidays
and other special closings. The document in-
spection facility for documents required to
be filed in connection with docketed aviation
economic matters is maintained by the Doc-
umentary Services Division, Office of the
General Counsel, suite 4107 of the Head-
quarters Building. This facility is open to
the public from 9 a.m. to 5 p.m. ET, Monday
through Friday, except legal public holidays
and other special closings.

3. Records available through the document in-
spection facilities. The following records are
available through the document inspection
facilities:

(a) Any material issued by the Office of the
Secretary and published in the FEDERAL
REGISTER, including regulations.

(b) Final opinions (including concurring or
dissenting opinions) and orders made in the
adjudication of cases and issued by the Office
of the Secretary.

(c) Any policy or interpretation issued by
the Office of the Secretary, including any
policy or interpretation concerning a par-
ticular factual situation, if that policy or in-
terpretation can reasonably be expected to
have precedential value in any case involv-
ing a member of the public in a similar situ-
ation.

(d) Any administrative staff manual or in-
struction to staff, issued by the Office of the
Secretary, that affects any member of the
public, including the prescribing of any
standard, procedure, or policy that, when im-
plemented, requires or limits any action of
any member of the public or prescribes the
manner of performance of any activity by
any member of the public.

(e) Formal pleadings filed in connection
with docketed aviation economic proceed-
ings, including applications, complaints, mo-
tions, petitions, answers, comments and re-
plies.

(f) DOT Orders. DOT orders that are issued
by the Department and used primarily to
promulgate internal DOT policy, instruc-
tions, and general guidance.

(g) DOT Notices. DOT notices that are is-
sued by the Department and contain short-
term instructions or information that is
scheduled to remain in effect for fewer than
90 days or for a predetermined period of time
normally not to exceed one year.

(h) OST Orders. OST orders that are issued
by the Office of the Secretary (OST) and used
primarily to promulgate internal OST pol-
icy, instructions, and general guidance.

(i) OST Notices. OST notices that are issued
by the Office of the Secretary and contain
short-term instructions or information
which is expected to remain in effect for
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fewer than 90 days or for a predetermined pe-
riod of time normally not to excees one year.

4. Requests for records under subpart F of this
part. Each person desiring to inspect an OST
record, or to obtain a copy thereof, should
submit a written request to the Associate
General Counsel, U.S. Department of Trans-
portation, 400 Seventh Street, SW., Washing-
ton, DC 20590. If it is unknown where in DOT
the record(s) sought may be found, the re-
quest may be submitted to the Associate
General Counsel, who will ensure the appro-
priate processing.

5. The official having authority to make deter-
minations on requests, pursuant to the Free-
dom of Information Act, is limited to the As-
sociate General Counsel or his or her des-
ignee.

6. Reconsideration of determinations not to
disclose records and to deny fee waivers. Any
person who has been notified that a record or
part of a record that has been requested will
not be disclosed or that a request for a fee
waiver or reduction will not be granted, ei-
ther in whole or in part, may appeal, in writ-
ing, to the General Counsel, U.S. Depart-
ment of Transportation, for reconsideration
of that determination. The decision of the
General Counsel is administratively final.

[53 FR 30268, Aug. 11, 1988, as amended by
Amdt. 7–1, 54 FR 10010, Mar. 9, 1989]

APPENDIX B TO PART 7—UNITED STATES
COAST GUARD

1. General.

This appendix describes the document in-
spection facilities of the U.S. Coast Guard,
the kinds of records that are available for
public inspection and copying at those facili-
ties, and the procedures by which members
of the public may make requests for identifi-
able records.

2. Document Inspection Facilities

The document inspection facilities are lo-
cated at the offices of the Commandant and
District Commanders. The address for each
of these facilities is set forth below. They are
open to the public Monday through Friday
during the hours specified, except for legal
public holidays and other special closings.
The States or regions within the jurisdiction
of each District are also provided.

Commandant (G–TIS), U.S. Coast Guard,
Washington, DC 20593. The facility is lo-
cated at Coast Guard Headquarters, Man-
agement Analysis Division, 2100 Second
Street SW., Washington, DC 20593. 7:00
a.m.–3:30 p.m. ET.

Commander, First Coast Guard District,
Coast Guard Building, 408 Atlantic Build-
ing, Boston, MA 02210. 8:00 a.m.–4:30 p.m.
ET. (Maine, Massachusetts, Connecticut,
New Hampshire, Rhode Island, Vermont,

New Jersey (northeastern), and New York
(eastern)).

Commander, Second Coast Guard District,
1430 Olive Street, St. Louis, MO 63103. 8:45
a.m.–5:15 p.m. CT. (Alabama (northern),
Arkansas, Colorado, Illinois (parts), Indi-
ana (parts), Iowa, Kansas, Kentucky, Min-
nesota (parts), Mississippi (northern), Mis-
souri, Nebraska, North Dakota, Ohio
(parts), Oklahoma, Pennsylvania (western),
South Dakota, Tennessee, West Virginia,
Wisconsin (western), and Wyoming).

Commander, Fifth Coast Guard District,
Federal Office Building, 431 Crawford
Street, Portsmouth, Virginia 23705. 8:00
a.m.–4:30 p.m. ET. (Maryland, North Caro-
lina, Virginia, New Jersey (southwestern),
Delaware, Pennsylvania (eastern), and the
District of Columbia.

Commander, Seventh Coast Guard District,
Federal Building, Room 1018, 51 SW. First
Avenue, Miami, FL 33130. 8:00 a.m.–4:30
p.m. ET. (Florida (parts), Georgia (parts),
South Carolina, and Puerto Rico).

Commander, Eighth Coast Guard District,
500 Camp Street, New Orleans, LA 70130.
7:45 a.m.–4:15 p.m. CT. (Alabama (parts),
Florida (northeastern), Georgia (southeast-
ern), Louisiana, Mississippi (parts), New
Mexico, and Texas).

Commander, Ninth Coast Guard District,
1240 East Ninth Street, Cleveland, OH
44199. 7:30 a.m.–4:00 p.m. ET. (Illinois
(northeastern), Indiana (northern), Michi-
gan, Minnesota (northern), New York
(northwestern), Ohio (northern), Penn-
sylvania (northeastern), Wisconsin (east-
ern)).

Commander, Eleventh Coast Guard District,
400 Oceangate Boulevard, Long Beach, CA
90882. 8:00 a.m.–4:30 p.m. PT. (Arizona, Cali-
fornia, Nevada, and Utah).

Commander, Thirteenth Coast Guard Dis-
trict, Federal Building, Room 3590. 915 Sec-
ond Avenue, Seattle, WA 98174. 7:45 a.m.–
4:15 p.m. PT. (Idaho, Montana, Oregon, and
Washington).

Commander, Fourteenth Coast Guard Dis-
trict, 300 Ala Moana Boulevard, Honolulu,
HI 96850. 6:30 a.m.–3:00 p.m. Hawaii—Aleu-
tian Standard Time. (Hawaii).

Commander, Seventeenth Coast Guard Dis-
trict, Federal Building, 709 West 9th
Street, Post Office Box 3–5000, Juneau, AK
99802. 8:00 a.m.–4:00 p.m. Alaska Time.
(Alaska).

3. Records Available at Document Inspection
Facilities

(a) The following records are available at
any U.S. Coast Guard document inspection
facility:

(1) Final opinions and orders made in the
adjudication of cases by the Commandant,
U.S. Coast Guard.

(2) U.S. Coast Guard numbered publica-
tions that affect any member of the public,
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including the prescribing of any standard,
procedure, or policy that, when imple-
mented, requires or limits any action of any
member of the public or prescribes the man-
ner of performance of any activity by any
member of the public.

(b) Opinions and orders of administrative
law judges are available at the document in-
spection facility of the Office of the Com-
mandant and the district in which the ad-
ministrative law judge is located.

(c) Policies and interpretations issued
within the U.S. Coast Guard (including any
policy or interpretation concerning a par-
ticular factual situation, if that policy or in-
terpretation can reasonably be expected to
have precedential value in any case involv-
ing a member of the public in a similar situ-
ation) are available at the document inspec-
tion facility of the Office of the Com-
mandant.

(d) An index of the records located at each
facility is maintained at that facility.

(e) The records and the index may be in-
spected at the facility, without charge. Cop-
ies of records may be obtained upon payment
of the fee prescribed in Subpart I of this
part.

4. Requests for Records Under subpart F of this
part

Each person desiring to inspect a record, or
obtain a copy thereof, should submit the re-
quest in writing to the U.S. Coast Guard of-
fice at which such record is located. The ad-
dresses of the Commandant and District
Commanders are listed in section 2 of this
appendix. If the office at which the record is
located is unknown, the request may be sub-
mitted to the Office of the Commandant at
the address listed in section 2 of this appen-
dix. The following gives illustrations of
types of records and specifies where requests
for such records are appropriately addressed:

(a) Examples of records for which requests
may properly be made to either the Office of
the Commandant, U.S. Coast Guard or office
of the appropriate District Commander in-
clude the following:

(1) Marine Casualty investigative records.
(2) Records of certificates and licenses is-

sued.
(3) Merchant vessel inspection records.
(4) Records of merchant vessel documenta-

tion and recording of sales and other disposi-
tions.

(5) Records of U.S. Coast Guard property
and contracts.

(b) Examples of records for which requests
may properly be made only to the Office of
the Commandant, U.S. Coast Guard, include
the following:

(1) Central files of merchant seamen.
(2) Merchant vessel shipping articles.
(3) Merchant vessel equipment approvals.
(4) Merchant Marine Council proceedings.
(5) Great Lakes pilotage records.

(6) Central files of U.S. Coast Guard per-
sonnel.

(7) U.S. Coast Guard courts-martial
records.

(8) U.S. Coast Guard vessel and shore sta-
tion log books more than one year old on
January 1 of the year in which the request is
made.

(c) Examples of records for which requests
may properly be made only to the appro-
priate District Commander include the fol-
lowing:

(1) Navigation and vessel inspection pen-
alty action records.

(2) Search and rescue reports.
(3) Coast Guard vessel and shore station

log books for the current calendar year and
the calendar year immediately preceding the
current year.

(4) Port safety and waterfront facility
records.

(5) Aids to navigation records.
(6) Merchant vessel logbooks.
(7) Shipyard and factory inspection

records.

5. Officials Having Initial Authority to Deny
Requests.

The following officials have authority to
make initial determinations to deny re-
quests for records:

(a) Field commanders.
(1) Commander, Atlantic Area.
(2) Commander, Pacific Area.
(3) Commander, First Coast Guard District.
(4) Commander, Second Coast Guard Dis-

trict.
(5) Commander, Fifth Coast Guard Dis-

trict.
(6) Commander, Seventh Coast Guard Dis-

trict.
(7) Commander, Eighth Coast Guard Dis-

trict.
(8) Commander, Ninth Coast Guard Dis-

trict.
(9) Commander, Eleventh Coast Guard Dis-

trict.
(10) Commander, Thirteenth Coast Guard

District.
(11) Commander, Fourteenth Coast Guard

District.
(12) Commander, Seventeenth Coast Guard

District.
(13) Commander, Maintenance and Logis-

tics Command Atlantic.
(14) Commander, Maintenance and Logis-

tics Command Pacific.
(15) Superintendent, U.S. Coast Guard

Academy.
(16) Commanding Officer, Coast Guard

Yard.
(17) Commanding Officer, Coast Guard

Training Center Cape May.
(18) Commanding Officer, Coast Guard Re-

serve Training Center.
(19) Commanding Officer, Coast Guard Pay

and Personnel Center.
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(b) Headquarters officials concerning
records within their office.

(1) Chief, Plans and Evaluation Division
(for records located within the office of the
Commandant, Chief of Staff, special staff di-
visions or when a request involves records lo-
cated in two or more offices).

(2) Chief, Office of Acquisition.
(3) Chief, Office of Boating, Public and

Consumer Affairs.
(4) Chief, Office of Comptroller.
(5) Chief, Office of Civil Rights.
(6) Chief, Office of Health Services.
(7) Chief, General Law Division (for records

in the office of the Chief Counsel).
(8) Chief, Office of Marine Safety, Security

and Environmental Protection.
(9) Chief, Office of Navigation.
(10) Chief, Office of Operations.
(11) Chief, Office of Personnel.
(12) Chief, Office of Readiness and Reserve.
(13) Chief, Office of Command, Control and

Communications.

6. Reconsideration of Determinations Not to
Disclose Records and to Deny Fee Waivers.

Any person who has been notified that a
record or part of a record that has been re-
quested will not be disclosed, or that a re-
quest for the waiver or reduction of a proc-
essing fee has been denied, may apply, in
writing, to the Commandant (G–TIS), U.S.
Coast Guard, for reconsideration of that de-
termination. The decision of the Com-
mandant or his or her designee is adminis-
tratively final.

APPENDIX C TO PART 7—FEDERAL AVIATION
ADMINISTRATION

1. General

This appendix describes the document in-
spection facilities of the Federal Aviation
Administration (FAA), the kinds of records
that are available for public inspection and
copying at those facilities, and the proce-
dures by which members of the public may
make requests for identifiable records.

2. Document Inspection Facilities

Document inspection facilities are main-
tained at FAA Headquarters, each FAA re-
gional office, the Aeronautical Center, and
the FAA Technical Center. The document in-
spection facility for the European Office is
located at FAA Headquarters. Except for
legal public holidays and other special clos-
ings, these facilities are open to the public,
Monday through Friday, during local times
specified in the following listings. The
States within the jurisdictional area of each
FAA Regional Office are also listed in paren-
theses.

FAA Headquarters, 800 Independence Ave-
nue, SW., Washington, DC 20591. 8:30 a.m.–
5:00 p.m. ET.

Alaska Region, 701 C Street, Box 14, Anchor-
age, AK 99513. 7:30 a.m.–4:00 p.m. Alaska
Time (Alaska).

Central Region, 601 East 12th Street, Kansas
City, Missouri 64106. 7:30 a.m.–4:00 p.m. CT.
(Iowa, Kansas, Missouri, and Nebraska).

Eastern Region, Fitzgerald Federal Bldg.,
JFK International Airport, Jamaica, NY
11430. 8:00 a.m–4:30 p.m. ET. (District of Co-
lumbia, Delaware, Maryland, New Jersey,
New York, Pennsylvania, Virginia, and
West Virginia).

Great Lakes Region, O’Hare Lake Office Cen-
ter, 2300 East Devon Street, Des Plaines,
Ill. 60018. 7:30–4:00 p.m. CT. (Illinois, Indi-
ana, Michigan, Minnesota, North Dakota,
Ohio, South Dakota, and Wisconsin).

New England Region, 12 New England Execu-
tive Park, Burlington, MA (Mailing Ad-
dress: Post Office Box 510, Burlington, MA
01803). 8:00 a.m.–4:00 p.m. ET. (Connecticut,
Maine, Massachusetts, New Hampshire,
Rhode Island, and Vermont).

Northwest Mountain Region, 17900 Pacific
Highway South, C–68966, Seattle WA 96168.
7:30 a.m.–4:00 p.m. PT. (Colorado, Idaho,
Montana, Oregon, Utah, Washington, and
Wyoming).

Southern Region, 3400 Norman Berry Drive,
East Point, GA (Mailing Address: Post Of-
fice Box 20636, Atlanta, GA 30320). 8:00
a.m.–4:30 p.m. ET. (Alabama, Florida,
Georgia, Kentucky, Mississippi, North
Carolina, South Carolina, Tennessee, Puer-
to Rico, and Virgin Islands.

Southwest Region, 4400 Blue Mound Road,
Fort Worth, TX (Mailing Address: Fort
Worth, TX 76193–0041). 8:00 a.m.–4:30 p.m.
CT. (Arkansas, Louisiana, New Mexico,
Oklahoma, and Texas).

Western Pacific Region, 15000 Aviation Bou-
levard, Hawthorne, CA (Mailing Address:
Post Office Box 92007, World-Way Postal
Center, Los Angeles, CA 90009). 7:30 a.m.–
4:00 p.m. PT. (Arizona, California, Hawaii,
and Nevada).

Mike Monroney Aeronautical Center, 6500
South MacArthur Boulevard (Mailing Ad-
dress: Post Office Box 25082), Oklahoma
City, OK 73125. 8:00 a.m.–4:30 p.m. CT.

FAA Technical Center, Atlantic City Air-
port, Atlantic City, NJ 08405. 8:00 a.m.–4:30
p.m. ET.

3. Records Available at Document Inspection
Facilities

(a) The following records under subpart E
of this part are available at FAA document
inspection facilities:

(1) Final opinions and orders made in the
adjudication of cases by the Administrator,
FAA, or his/her designee.

(2) Policies and interpretations, including
any policy or interpretation concerning a
particular factual situation, if that policy or
interpretation can reasonably be expected to

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00076 Fmt 8010 Sfmt 8010 E:\CFR\167195.014 167195



77

Office of the Secretary of Transportation Pt. 7, App. D

have precedential value in any case involv-
ing a member of the public in a similar situ-
ation. All such policies and interpretations
made by the Administrator, Deputy Admin-
istrator, Associate Administrators, direc-
tors, and heads of offices are available at the
FAA Headquarters document inspection fa-
cility; only those policies and interpreta-
tions made by the Administrator, Deputy
Administrator, and the regional or center di-
rector concerned are available at regional
and center document inspection facilities.

(3) Any administrative staff manual or in-
struction to staff that affects any member of
the public, including the prescribing of any
standard, procedure, or policy that, when im-
plemented, requires or limits any action of
any member of the public or prescribes the
manner of performance of any activity by
any member of the public. Such documents
are available at the inspection facility of the
organizational unit which has issued them.

(b) An index of the records located at each
document inspection facility is maintained
at that facility.

(c) The records and the index may be in-
spected, without charge, at the facility. Cop-
ies of records may be obtained upon payment
of the fee prescribed in subpart I of this part.

4. Requests for Reasonably Described Records
Under Subpart F of this part

Each person desiring to inspect a record, or
to obtain a copy thereof, should submit a re-
quest in writing to the Assistant Adminis-
trator for Public Affairs, FAA Headquarters,
or the director of the region or center in
which it is located. The addresses of FAA
Headquarters and the Regions and Centers
are listed in paragraph 2 of this appendix. If
the location of the record is not known, the
request may be submitted to the Assistant
Administrator for Public Affairs, FAA Head-
quarters. The following list gives illustra-
tions of types of records and where they
might be located:

(a) Records pertaining to the issue, amend-
ment, suspension or revocation of certifi-
cates, permits, authorizations, and approv-
als, such as:

(1) Airman certificates and ratings for pi-
lots, flight instructors, flight navigators,
flight engineers, aircraft dispatchers, me-
chanics, repairmen, air traffic control opera-
tors, and parachute riggers and ground in-
structor certificates are maintained at the
Mike Monroney Aeronautical Center.

(2) Aircraft registration certificates and
airworthiness certificates are maintained at
the Aeronautical Center.

(3) Aircraft type certificates and produc-
tion certificates are maintained at the re-
gional office within which the issuance was
made.

(4) Ferry permits and special flight author-
izations are maintained at the district office

of the region within which the issuance was
made.

(5) Air carrier operating certificates, com-
mercial operator certificates, agricultural
aircraft operator certificates, repair station
certificates, parachute loft certificates, pilot
school certificates, and mechanic school cer-
tificates are maintained at the district office
of the region within which the certification
was taken.

(b) Records of designations of representa-
tives of the Administrator are located at
FAA Headquarters.

(c) Records relating to Federal-aid airport
grants are located at the regional office
within which the grant was made.

(d) Records of approvals of navigational fa-
cilities under Federal Aviation Regulations
(FAR) part 171 are located at the regional of-
fice within which the approval was issued.

(e) Records relating to civil penalty ac-
tions and seizure of aircraft are located at
the regional office within which the action
was taken.

5. Reconsideration of Determinations Not to
Disclose Records and to Deny Fee Waivers

Any person who has been notified that a
record or part of a record that has been re-
quested will not be disclosed or that a re-
quest for a fee waiver or reduction will not
be granted, either in whole or in part, may
appeal, in writing to the Assistant Adminis-
trator for Public Affairs, FAA, for reconsid-
eration of that determination. The decision
of the Assistant Administrator for Public Af-
fairs is administratively final.

APPENDIX D TO PART 7—FEDERAL HIGHWAY
ADMINISTRATION

1. General

This appendix describes the location and
hours of operation of the document inspec-
tion facilities of the Federal Highway Ad-
ministration (FHWA); the kinds of records
that are available for public inspection and
copying at these facilities; and the proce-
dures by which members of the public may
make requests for records.

2. Document Inspection Facilities

Document inspection facilities are main-
tained at the Federal Highway Administra-
tion Headquarters, each regional office, and
each division office. Except for legal public
holidays and other special closings, these fa-
cilities are open to the public, Monday
through Friday, during regular working
hours, which are included after each address
below. Written requests for information
under the Freedom of Information Act
should be sent to the appropriate office, and
the envelope in which the request is sent
should be prominently marked with the let-
ters ‘‘FOIA’’ (see paragraph 4 below).
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WASHINGTON HEADQUARTERS

FOIA Program Officer (HMS–10), Federal
Highway Administration, 400 Seventh
Street, SW., room 4428, Washington, DC
20590. 7:45 a.m.–4:15 p.m. ET.

REGIONAL OFFICES

Regional Federal Highway Administrator,
Region 1, Federal Highway Administra-
tion, Clinton Avenue and North Pearl
Street, room 719, Albany, NY 12207. 7:30
a.m.–4 p.m. ET. (Connecticut, Maine, Mas-
sachusetts, New Hampshire, New Jersey,
New York, Puerto Rico, Rhode Island, Ver-
mont, Virgin Islands)

Regional Federal Highway Administrator,
Region 3, Federal Highway Administra-
tion, 10 South Howard Street, suite 4000,
Baltimore, MD 21201. 7:30 a.m.–4:15 p.m. ET.
(Delaware, District of Columbia, Maryland,
Pennsylvania, Virginia, West Virginia)

Regional Federal Highway Administrator,
Region 4, Federal Highway Administra-
tion, suite 200, 1720 Peachtree Road, NW.,
Atlanta, GA 30367. 7:45 a.m.–4:15 p.m. ET.
(Alabama, Florida, Georgia, Kentucky,
Mississippi, North Carolina, South Caro-
lina, Tennessee)

Regional Federal Highway Administrator,
Region 5, Federal Highway Administra-
tion, 18209 Dixie Highway, Homewood, IL
60430–2294. 7:30 a.m.–4:15 p.m. CT. (Illinois,
Indiana, Michigan, Minnesota, Ohio, Wis-
consin)

Regional Federal Highway Administrator,
Region 6, Federal Highway Administra-
tion, 819 Taylor Street, room 8A00, P.O.
Box 902003, Fort Worth, TX 76102. 8 a.m.–
4:30 p.m. CT. (Arkansas, Louisiana, New
Mexico, Oklahoma, Texas)

Regional Federal Highway Administrator,
Region 7, Federal Highway Administra-
tion, 6301 Rockhill Road, P.O. Box 419715
(64141), Kansas City, MO 64131. 7:30 a.m.–4
p.m. CT. (Iowa, Kansas, Missouri, Ne-
braska)

Regional Federal Highway Administrator,
Region 8, Federal Highway Administra-
tion, 555 Zang Street, room 400, Lakewood,
CO 80228. 7:45 a.m.–4:15 p.m. MT. (Colorado,
Montana, North Dakota, South Dakota,
Utah, Wyoming)

Regional Federal Highway Administrator,
Region 9, Federal Highway Administra-
tion, 211 Main Street, room 1100, San Fran-
cisco, CA 94105. 7:45 a.m.–4:15 p.m. PT. (Ari-
zona, California, Hawaii, Nevada, Guam,
American Samoa)

Regional Federal Highway Administrator,
Region 10, Federal Highway Administra-
tion, KOIN Center, suite 600, 222 SW. Co-
lumbia Street, Portland, OR 97201. 7:45
a.m.–4:30 p.m. PT. (Alaska, Idaho, Oregon,
Washington)

DIVISION OFFICES

Alabama, 500 Eastern Boulevard, suite 200,
Montgomery, AL 36117–2018. 7 a.m.–4:30
p.m. CT.

Alaska, 709 W. Ninth Street, room 851, P.O.
Box 21648, Juneau, AK 99802 1648. 7:30 a.m.–
5 p.m. Alaska Time.

Arizona, 234 N. Central Avenue, suite 300,
Phoenix, AZ 85004. 7:30 a.m.–4:15 p.m. MT.

Arkansas, Federal Office Building, room 3128,
700 West Capitol Avenue, Little Rock, AR
72201–3298. 7:30 a.m.–4 p.m. CT.

California, 980 Ninth Street, suite 400, P.O.
Box 1915 (95812–1915), Sacramento, CA 95814.
7:45 a.m.–4:30 p.m. PT.

Colorado, 555 Zang Street, room 250, Lake-
wood, CO 80228. 7:45 a.m.–4:15 p.m. MT.

Connecticut, Abraham A. Ribicoff Federal
Building, 450 Main Street, room 635, Hart-
ford, CT 06103. 7:30 a.m.–4 p.m. ET.

Delaware, 300 South New Street, room 2101,
Dover, DE 19901–6726. 7:45 a.m.–4:15 p.m.
ET.

District of Columbia, Union Center Plaza,
suite 750, 820 First Street, NE., Washing-
ton, DC 20002. 7:30 a.m.–4 p.m. ET.

Florida, 227 N. Bronough Street, room 2015,
Tallahassee, FL 32301. 7:30 a.m.–4 p.m. ET.

Georgia, 1720 Peachtree Rd., NW., suite 300,
Atlanta, GA 30367. 7 a.m.–4 p.m. ET.

Hawaii, Prince Jonah Kuhio Kalanianaole
Federal Building, 300 Ala Moana Boule-
vard, room 3202, Box 50206, Honolulu, HI
96850. 7:30 a.m.–4 p.m. HT.

Idaho, 3050 Lakeharbor Lane, suite 126,
Boise, ID 83703. 7:30 a.m.–4 p.m. MT.

Illinois, 3250 Executive Park Drive, Spring-
field, IL 62705. 7:30 a.m.–4:15 p.m. CT.

Indiana, 575 N. Pennsylvania Street, room
254, Indianapolis, IN 46204. 7:30 a.m.–4 p.m.
ET.

Iowa, 105 Sixth Street, P.O. Box 627, Ames,
IA 50010. 7:45 a.m.–4:30 p.m. CT.

Kansas, 3300 South Topeka Boulevard, suite
1, Topeka, KS 66611–2237. 7:45 a.m.–4:15 p.m.
CT.

Kentucky, John C. Watts Federal Building
and U.S. Courthouse, 330 W. Broadway,
P.O. Box 536, Frankfort, KY 40602. 8 a.m.–
4:45 p.m. ET.

Louisiana, Federal Building, room 255, 750
Florida Street, P.O. Box 3929 (70821), Baton
Rouge, LA 70801. 7:30 a.m.–4 p.m. CT.

Maine, Edmund S. Muskie Federal Building,
40 Western Avenue, room 614, Augusta, ME
04330. 7:30 a.m.–4 p.m. ET.

Maryland, The Rotunda, suite 220, West 40th
Street, Baltimore, MD 21211, 7:45 a.m.–4:15
p.m. ET.

Massachusetts, 55 Broadway, 10th Floor,
Cambridge, MA 02142. 7:45 a.m.–4:15 p.m.
ET.

Michigan, Federal Building, room 211, 315
West Allegan Street, Lansing, MI 48933.
7:45 a.m.–4:15 p.m. ET.
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Minnesota, Metro Square Building, suite 490,
Seventh and Robert Streets, St. Paul, MN
55101. 7:30 a.m.–4 p.m. CT.

Mississippi, 666 North Street, suite 105, Jack-
son, MS 39202–3199. 7:30 a.m.–4 p.m. CT.

Missouri, 209 Adams Street, P.O. Box 1787
(65102), Jefferson City, MO 65101. 7:30 a.m.–
4 p.m. CT.

Montana, Federal Office Building, 301 South
Park, Drawer 10056, Helena, MT 59626–0056.
7:30 a.m.–4 p.m. MT.

Nebraska, Federal Building, room 220, 100
Centennial Mall North, Lincoln, NE 68508–
3851. 7:30 a.m.–4:15 p.m. CT.

Nevada, 705 North Plaza Street, suite 220,
Carson City, NV 89701. 7:45 a.m.–4:30 p.m.
PT.

New Hampshire, Federal Building, room 204,
279 Pleasant Street, Concord, NH 03301. 7:30
a.m.–4 p.m. ET.

New Jersey, Suburban Square Building, 2nd
Floor, 25 Scotch Road, Trenton, NJ 08628–
2595. 8 a.m.–4:30 p.m. ET.

New Mexico, 604 West San Mateo Road,
Santa Fe, NM 87501–1963. 7:30 a.m.–4 p.m.
MT.

New York, Leo W. O’Brien Federal Building,
9th Floor, Clinton Avenue and North Pearl
Street, Albany, NY 12207. 7:30 a.m.–4 p.m.
ET.

North Carolina, 310 New Bern Avenue, P.O.
Box 26806, Raleigh, NC 27611. 7:45 a.m.–4:15
p.m. ET.

North Dakota, Federal Building, P.O. Box
1755, 220 East Rosser Avenue, Bismarck,
ND 58502. 7:45 a.m.–4:30 p.m. CT.

Ohio, 200 North High Street, room 328, Co-
lumbus, OH 43215. 7:30 a.m.–4:15 p.m. ET.

Oklahoma, Federal Office Building, room 454,
200 NW. Fifth Street, Oklahoma City, OK
73102. 7:30 a.m.–4 p.m. CT.

Oregon, The Equitable Center, suite 100, 530
Center Street, NE., Salem, OR 97301. 7:30
a.m.–4:15 p.m. PT.

Pennsylvania, 228 Walnut Street, P.O. Box
1086, Harrisburg, PA 17108. 8 a.m.–4:30 p.m.
ET.

Puerto Rico, Frederico Degetau Federal
Building and U.S. Courthouse, Carlos
Chardon Street, room 329, Hato Rey, PR
00918. 7:30 a.m.–4 p.m. AT.

Rhode Island, 380 Westminster Mall, Fifth
Floor, Providence, RI 02903. 7:45 a.m.–4:15
p.m. ET.

South Carolina, Strom Thurmond Federal
Building, 1835 Assembly Street, suite 758,
Columbia, SC 29201. 7:45 a.m.–4:15 p.m. ET.

South Dakota, Federal Building, room 337,
225 South Pierre Street, P. O. Box 700,
Pierre, SD 57501. 8 a.m.–4:30 p.m. CT.

Tennessee, 249 Cumberland Bend Drive,
Nashville, TN 37228. 8 a.m.–4:30 p.m. CT.

Texas, Federal Office Building, 300 East
Eighth Street, room 826, Austin, TX 78701.
7:30 a.m.–4:15 p.m. CT.

Utah, 2520 West 4700 South, suite 9A, Salt
Lake City, UT 84118. 7:30 a.m.–4 p.m. MT.

Vermont, Federal Building, 87 State Street,
P.O. Box 568 (05601), Montpelier, VT 05602.
7:30 a.m.–4 p.m. ET.

Virginia, Federal Building, 10th Floor, 400 N.
8th Street, P.O. Box 10045, Richmond, VA
23240. 7:30 a.m.–4 p.m. ET.

Virgin Islands, U.S. Federal Building and
U.S. Courthouse, room 281, Charlotte
Amalie, St. Thomas, VI 00801. (8:30–12:30
AST) 7:30 a.m.-11:30 a.m. ET.

Washington, suite 501, Evergreen Plaza, 711
S. Capitol Way, Olympia, WA 98501. 7:30
a.m.–4:30 p.m. PT.

West Virginia, 550 Eagan Street, suite 300,
Charleston, WV 25301. 8 a.m.–4:30 p.m. ET.

Wisconsin, 4502 Vernon Boulevard, Madison,
WI 53705–4905. 7:30 a.m.–4:15 p.m. CT.

Wyoming, 1916 Evans Avenue, Cheyenne, WY
82001–3764. 7:45 a.m.–4:30 p.m. MT.

FEDERAL LANDS HIGHWAY DIVISION OFFICES

Division Engineer, Eastern Federal Lands
Highway Division, Loudoun Tech Center,
21400 Ridgetop Circle, Sterling, VA 22170.
7:45 a.m.–4:15 p.m. ET.

Division Engineer, Central Federal Lands
Highway Division, 555 Zang Street, P. O.
Box 25246 (Denver 80225), Lakewood, CO
80228. 7:45 a.m.–4:15 p.m. MT.

Division Engineer, Western Federal Lands
Highway Division, 610 East Fifth Street,
Vancouver, WA 98661. 8 a.m.–4:30 p.m. PT.

3. Records Available Through Document
Inspection Facilities

(a) The following records are available
through the FHWA Headquarters document
inspection facility:

(1) Final opinions (including concurring
and dissenting opinions, if any) and orders
made in the adjudication of cases and issued
by the Federal Highway Administration;

(i) Motor Carrier Safety Administrative
Rulings adopted by the Associate Adminis-
trator for Motor Carriers, issued by an Ad-
ministrative Law Judge in the adjudication
of motor carrier enforcement cases, and deci-
sions of the Associate Administrator. (See
also documents available at Regional Docu-
ment Inspection Facilities).

(ii) Motor Carrier Safety Waivers From
Regulations (including Handicapped Driver
Waiver Program), containing records of the
decisions made to specific applicants for spe-
cific waivers from certain motor carrier safe-
ty regulations.

(2) Any policy or interpretation issued by
the Federal Highway Administration, includ-
ing any policy or interpretation concerning a
particular factual situation, if that policy or
interpretation can reasonably be expected to
have precedential value in any case involv-
ing a member of the public in a similar situ-
ation.

(i) Environmental Guidebook, a com-
prehensive compilation of interpretations of
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the environmental regulations and environ-
mental law. (See also paragraph 3.(b)(6)(i).)

(ii) Motor carrier regulatory interpreta-
tions.

(3) Electronic files, available for
downloading from the Federal Highway Elec-
tronic Bulletin Board (FEBBS) (dial (202)
366–3764), or viewing/copying from the screen,
which include such items as:

(i) The Federal-Aid Policy Guide (FAPG)
(compressed version), a single source docu-
mentation of the FHWA’s current policies,
regulations and nonregulatory procedural
guidance primarily related to the Federal-
aid Highway Program;

(ii) The Directives system (index listing,
compressed version), a numerical/subject
cross reference listing of current Orders, No-
tices, and Technical Advisories issued by
FHWA;

(iii) Title 23, United States Code (USC)
(compressed version); the most up to date
version of the Code, with any approved
changes incorporated;

(iv) Intermodal Surface Transportation Ef-
ficiency Act of 1991 (ISTEA), Pub. L. 102–240,
105 Stat. 1914;

(v) Title 23, Code of Federal Regulations
(CFR) (compressed version); the most up to
date version of the 23 CFR, with all approved
changes incorporated;

(vi) Policy memoranda and questions and
answers on the Intermodal Surface Transpor-
tation Efficiency Act of 1991 (ISTEA), and
various planning related statistics and infor-
mation;

(vii) T2: Technology Transfer Conference
plus Transportation Research Board (TRB)
Research Abstracts listing;

(viii) National Highway Institute (NHI)
Course Schedule and other NHI information;
and

(4) Anti-drug abuse regulatory information
maintained by the Anti-drug Information
Center (ADIC), which can be searched or
downloaded by telephone (voice and FAX) at
1–800–225–3784 (24-hour access) or searched/
downloaded by use of a modem at 1–800–225–
3804 for the Department of Transportation’s
anti-drug programs. This includes the anti-
drug regulations for the motor carrier indus-
try, some of the most commonly asked ques-
tions regarding the regulations, and inter-
pretation and elaborations of regulations.

(b) The following records are generally
available through Federal Highway Adminis-
tration document inspection facilities, with
the exception of Federal Lands Highway Di-
vision Offices, which do not have copies of
Motor Carrier materials, and other excep-
tions as noted:

(1) FHWA Orders, used primarily to promul-
gate internal policy, instructions, and gen-
eral guidance.

(2) FHWA Notices, containing short term in-
structions or information which is expected

to remain in effect for a predetermined pe-
riod of time normally not to exceed one year.

(3) FHWA Bulletins, issued by the agency
and used to promulgate one time announce-
ments or transmit reports, publications, and
other similar material.

(4) Technical Advisories (TAs), containing
permanent or long-lasting detailed tech-
niques or technical material that is advisory
in nature.

(5) FHWA Manuals, issued by the Federal
Highway Administration and containing de-
tailed procedures, standards, and guides re-
lating to the administration of the Federal-
aid Highway Program, the Federal Lands
Highway Program, and the Motor Carrier
Program. They include the following:

(i) Federal-Aid Policy Guide (FAPG), an
organized, looseleaf, single source docu-
mentation of the FHWA’s current policies,
regulations and nonregulatory procedural
guidance information related to the Federal-
aid Highway Program. A small portion of
these materials relates to the agency’s Fed-
eral Lands Highway Program and State and
Community Highway Safety Program.

(ii) Department of Transportation (DOT)
Organizational Manual (DOT ORDER
1100.63), issued by the Office of the Secretary
of Transportation and describing the organi-
zation of FHWA and the mission and func-
tions of each principal organizational unit.

(iii) Labor Compliance Manual, used as a
guide in Federal-aid Highway Program and
Federal Lands Highway Program construc-
tion projects, to assure compliance with fed-
eral labor laws by the highway construction
contractors.

(iv) Motor Carrier Management Manual,
used as a general management guide for ad-
ministering the motor carrier program.

(v) Manual on Uniform Traffic Control De-
vices (MUTCD), a publication of the Federal
Highway Administration, setting forth basic
principles that govern the design and usage
of traffic control devices, and current traffic
control device design and application stand-
ards. Section 1A–7 of the MUTCD incor-
porates, by reference, several other publica-
tions.

(vi) Standard Specifications for Construc-
tion of Roads and Bridges on Federal High-
way Projects, FP–92, 1992, based on the
AASHTO Guide Specifications for Highway
Construction, used as a guide by the Federal
Lands Highway Program for construction of
roads and bridges on Federal Lands Highway
projects. (Available in the Headquarters and
Federal Lands Highway Program division of-
fices document inspection facilities.)

(vii) U.S. DOT FHWA Construction Man-
ual, for Use as a Guide for FHWA Personnel
(1985), used as a guide for the construction of
roads and bridges within federally owned and
administered parks and lands. (Available in
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the Headquarters and Federal Lands High-
way Program division offices document in-
spection facilities.)

(viii) Emergency Relief-Disaster Assist-
ance Manual (Publication No. FHWA–ED–88–
001), providing instructions on procedures for
FHWA, State, and local highway agency per-
sonnel involved in Federal-aid Highway sys-
tem emergencies (severe damage to high-
ways as a result of a major catastrophe or
natural disaster), including guidance for
evaluating damage and preparing the docu-
ments necessary to support the use of Emer-
gency Relief (ER) funds.

(ix) Emergency Relief Manual for Federal
Roads Off the Federal-aid System (FHWA
Technical Advisory T 5180.2), containing de-
tailed program guidance for the administra-
tion of emergency relief for Federal roads,
i.e., roads and trails administered by the Na-
tional Park Service, the Bureau of Indian Af-
fairs, the Forest Service, and the Bureau of
Land Management. (Available in the Head-
quarters and Federal Lands Highway Pro-
gram division offices’ document inspection
facilities. Some regional and division offices
may have copies.)

(6) Guidelines/determinations, guidelines or
determinations containing details of compli-
ance programs, accident investigations, en-
forcement programs, and interpretations.

(i) Environmental Guidebook, a com-
prehensive, compilation of interpretations of
the environmental regulations and environ-
mental law, federal government-wide, with
procedural guidance, policy memos, and im-
plementation instructions. (Complete files
available in the Washington headquarters
document inspection facility.)

(ii) Highway Safety Guidelines, highway-
related guidelines applying to those provi-
sions of the State and Community Highway
Safety Program under the Highway Safety
Act of 1966 (title 23, U.S. Code, chapter 4) and
delegations of authority by the Secretary of
Transportation, for which responsibility re-
sides in the FHWA.

(c) The following information is available
by telephone.

(1) Motor Carrier Safety Ratings, a specific
designation of safety fitness assigned to each
interstate motor carrier relative to the ex-
tent of compliance or non-compliance with
motor carrier safety regulations, available
by telephone request at (800) 832–5660. (Rat-
ings can also be obtained for a specific motor
carrier by written request to the Office of
Motor Carrier Information Management,
HIA–1, Federal Highway Administration, 400
Seventh Street, SW., Washington, DC 20590.)

(2) ADIC (Anti-drug Information Center),
containing anti-drug abuse regulatory infor-
mation for the Department of Transpor-
tation’s anti-drug programs, including the
anti-drug regulations for the motor carrier
industry, some of the most commonly asked
questions regarding the regulations, and in-

terpretation and elaborations of regulations,
which can be accessed by telephone at 1–800–
225–3784 (24-hour access). (See paragraph
3.(a)(4) of this appendix regarding electronic
information.)

4. Requests for Records Under Subpart F of This
Part

Each person desiring to inspect a record, or
to obtain a copy thereof, should submit a re-
quest, in writing, to the appropriate Federal
Highway Administration official at the ad-
dress listed in paragraph 2, Document In-
spection Facilities. If it is not known where
in FHWA the record(s) sought may be found,
the request may be submitted to the FOIA
Program Officer, Washington headquarters,
at the address given in paragraph 2, Docu-
ment Inspection Facilities, above. Generally,
all requests pertaining to the Motor Carrier
Program should be submitted to the FOIA
Program Officer at the Washington head-
quarters office except as noted in subpara-
graph (b). The following provides an illustra-
tion of types of records available and speci-
fies where requests for such records are ap-
propriately addressed:

(a) Examples of records for which requests
may properly be made to the FHWA FOIA
Program Officer (Washington headquarters):

(1) Copies of Motor Carrier Accident Re-
ports. (FHWA eliminated the requirements
for this report, effective March 3, 1993; con-
sequently, FHWA will not have accident re-
port forms for accidents occurring after
March 3, 1993.)

(2) Records on specific motor carriers or
specific motor carrier files.

(3) Copies of contracts or requests for pro-
posals (RFP’s).

(4) Copies of research and development
(R&D) project records, excluding published
reports.

(b) Examples of records for which requests
may properly be made to the FHWA Re-
gional Offices:

(1) Copies of administrative records for the
entire region, for example, personnel and fi-
nancial management records.

(2) Copies of records pertaining to region-
wide implementation of FHWA programs.

(3) Copies of Final Orders of the Agency
which may include: negotiated Settlement
Agreements, Notices of Claim (to which a
motor carrier has failed to reply), and Out-
of-Service Orders.

(c) Examples of records for which requests
may properly be made to the FHWA Division
Offices:

(1) Copies of records pertaining to specific
Federal-aid highway projects.

(2) Copies of environmental studies for
Federal-aid highway projects.

(d) Examples of records for which requests
may properly be made to the appropriate
FHWA Federal Lands Highway (FLH) Divi-
sion Offices:
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(1) FLH project records.
(2) FLH contract files.

5. Determinations Not To Disclose Records

Authority to issue initial determinations,
including initial denials of access to records
and of fee waivers or fee waiver reductions
has been delegated to all FHWA Associate
Administrators, Staff Office Directors, Re-
gional Administrators, and the Federal
Lands Highway Program Administrator.
Each of these officials is also authorized to
redelegate this authority to subordinate offi-
cials.

6. Reconsideration of Determinations Not To
Disclose Records and To Deny Fee Waivers

Any person who has been notified that a
record or part of a record that has been re-
quested will not be disclosed, or could not be
found, or that a request for a fee waiver or
reduction will not be granted, may appeal, in
writing, to the Associate Administrator for
Administration, Federal Highway Adminis-
tration, 400 Seventh Street SW., Washington,
DC 20590, for reconsideration of the deter-
mination. A copy of the appeal letter should
be simultaneously sent to the office which
made the initial determination. The decision
of the Associate Administrator for Adminis-
tration is administratively final.

[58 FR 65824, Dec. 16, 1993]

APPENDIX E TO PART 7—FEDERAL RAILROAD
ADMINISTRATION

1. General.

This appendix describes the document in-
spection facility of the Federal Railroad Ad-
ministration, the kinds of records that are
available for public inspection and copying
at that facility, and the procedures by which
members of the public may make requests
for identifiable records.

2. Document Inspection Facility

The document inspection facility is main-
tained by the Executive Director of the Fed-
eral Railroad Administration, room 8212, 400
Seventh Street, SW., Washington, DC 20590.
This facility is open to the public 8:30 a.m. to
5:00 p.m., ET, Monday through Friday, ex-
cept for legal public holidays and other spe-
cial closings.

3. Records Available at the Document Inspection
Facility

The following records are maintained at
the document inspection facility:

(a) Any material issued by the Federal
Railroad Administration and published in
the FEDERAL REGISTER, including regula-
tions.

(b) Final opinions (including concurring
and dissenting opinions, if any) and orders

made in the adjudication of cases and issued
by the Federal Railroad Administration. In-
cluded are opinions and orders issued under
the Safety Appliance Act, Hours of Service
Act, Locomotive Inspection Act, Accident
Reports Act, and the Federal Railroad Safe-
ty Act of 1970.

(c) Any policy or interpretation issued
within the Federal Railroad Administration,
including any policy or interpretation con-
cerning a particular factual situation, if that
policy or interpretation can reasonably be
expected to have precedential value in any
case involving a member of the public in a
similar situation.

(d) Subject to § 7.41(a)(3) of this part, any
administrative staff manual or instruction
to staff, issued by the Federal Railroad Ad-
ministration, that affects any member of the
public, including the prescribing of any
standard, procedure, or policy that, when im-
plemented, requires or limits any action of
any member of the public or prescribes the
manner of performance of any activity by
any member of the public.

(e) Public notice of pending administrative
actions.

(f) Office of Safety Annual Report.
(g) Accident/Incident Bulletin.
(h) Rail-Highway Grade-Crossing Bulletin.
(i) Summary of accidents investigated by

the Federal Railroad Administration.
(j) Certain railroad employee fatalities in-

vestigated by the Federal Railroad Adminis-
tration.

(k) Subject to § 7.69 of this part, documents
related to loans, loan guarantees, or grant
programs conducted by the Federal Railroad
Administration.

(l) An index to the material described in
(a) through (d). The records and the index
may be inspected at the facility without
charge. Copies of records may be obtained
upon payment of fees prescribed in subpart I
of this part.

4. Requests for Identifiable Records Under
Subpart F of this Part

Each person desiring to inspect a record, or
to obtain a copy thereof, should submit a re-
quest in writing to the Executive Director,
Federal Railroad Administration, room 8212,
400 Seventh Street, SW., Washington, DC
20590. Each request should be accompanied
by a signed authorization to conduct the
search and agreement to pay any costs in-
curred. Requester will be notified when it is
estimated that the fee will likely exceed $25.
Prepayment may be required before delivery
is made.
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5. Reconsideration of Department Not To
Disclose Records and To Deny Fee Waivers.

Any person who has been notified that a
record or part of a record that has been re-
quested will not be disclosed or that a re-
quest for a fee waiver or reduction will not
be granted, either in whole or in part, may
appeal, in writing, to the Federal Railroad
Administrator, 400 Seventh Street, SW.,
Washington, DC 20590 for reconsideration of
that determination. The decision of the Fed-
eral Railroad Administrator is administra-
tively final.

APPENDIX F TO PART 7—NATIONAL HIGHWAY
TRAFFIC SAFETY ADMINISTRATION

1. General. This appendix describes the doc-
ument inspection facilities of the National
Highway Traffic Safety Administration
(NHTSA), the kinds of records that are avail-
able for inspection and copying at these fa-
cilities, and the procedures by which mem-
bers of the public may make requests for
identifiable records.

2. Document inspection facilities. Document
inspection facilities are maintained for
NHTSA Headquarters and each NHTSA re-
gional office. Unless otherwise noted, these
facilities, which are located at the following
addresses, are open to the public from 7:45
a.m. to 4:15 p.m. local time, Monday through
Friday, except legal public holidays and
other special closings.

WASHINGTON HEADQUARTERS

National Highway Traffic Safety Adminis-
tration, Technical Reference Division,
room 5108, 400 Seventh Street, SW., Wash-
ington, DC 20590. Hours of operation are
8:00 a.m. to 4:00 p.m. ET.

National Highway Traffic Safety Adminis-
tration, Technical Reference Division,
Docket Section Room 5109, 400 Seventh
Street, SW., Washington, DC 20590. (Mate-
rial covered by paragraph 3(a)(8) of this Ap-
pendix only). Hours of operation are 8:00
a.m. to 4:00 p.m. ET.

National Highway Traffic Safety Adminis-
tration, Office of Management and Data
Systems (OMDS), room 5238, 400 Seventh
Street, SW., Washington, DC 20590. (Mate-
rial covered by paragraphs 3(a) (9) and (10)
of this Appendix only). Hours of operation
are 8:00 a.m. to 4:00 p.m. ET.

REGIONAL OFFICES

Region I—Regional Administrator, NHTSA,
Transportation Systems Center, Kendall
Square, Code 903, Cambridge, MA 02142.
(Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, and Vermont)

Region II—Regional Administrator, NHTSA,
222 Mamaroneck Avenue, suite 204, White
Plains, New York 10605. (New York, New
Jersey, Puerto Rico, and Virgin Islands)

Region III—Regional Administrator,
NHTSA, Airport Plaza Building, 793
Elkridge Landing Road, room D–203, Lin-
thicum, MD 21090. Hours of operation are
8:00 a.m. to 4:30 p.m. ET. (Delaware, Dis-
trict of Columbia, Maryland, Pennsylva-
nia, Virginia, and West Virginia)

Region IV—Regional Administrator, NHTSA,
suite 501, 1720 Peachtree Road, NW., At-
lanta, GA 30309. (Alabama, Florida, Geor-
gia, Kentucky, Mississippi, North Carolina,
South Carolina, and Tennessee)

Region V—Regional Administrator, NHTSA,
18209 Dixie Highway, Homewood, IL 60430.
Hours of operation are 8:00 a.m. to 4:30 p.m.
CT. (Illinois, Indiana, Michigan, Ohio, Min-
nesota, and Wisconsin)

Region VI—Regional Administrator, NHTSA,
room 8A38, 819 Taylor Street, Fort Worth,
TX 76102. Hours of operation are 8:00 a.m.
to 4:30 p.m. CT. (Arkansas, Louisiana, New
Mexico, Oklahoma, and Texas)

Region VII—Regional Administrator,
NHTSA, P.O. Box 412515, Kansas City, MO
64141. (Iowa, Kansas, Missouri, and Ne-
braska)

Region VIII—Regional Administrator,
NHTSA, 555 Zang Street, Fourth Floor,
Denver, CO 80228. (Colorado, Montana,
North Dakota, South Dakota, Utah, and
Wyoming)

Region IX—Regional Administrator, NHTSA,
211 Main Street, suite 1000, San Francisco,
CA 94105. (American Samoa, Arizona, Cali-
fornia, Guam, Hawaii, and Nevada)

Region X—Regional Administrator, NHTSA,
3140 Jackson Federal Building, Seattle,
Washington 98174. Hours of operation are
8:00 a.m. to 4:30 p.m. PT. (Alaska, Idaho,
Oregon, and Washington)

3. Records Available at Document Inspection
Facilities

(a) Certain documents not in the custody
of the document inspection facility (for ex-
ample, current defect investigations) may be
reviewed there, but only if they are re-
quested in advance. The following records
are available at the NHTSA Headquarters
document inspection facility:

(1) Final opinions and orders made in the
adjudication of cases and issued by the Na-
tional Highway Traffic Safety Administra-
tion.

(2) NHTSA test reports that assess manu-
facturer’s compliance with Federal Motor
Vehicle Safety Standards.

(3) Investigative reports concerning com-
pliance with standards and possible safety-
related defects.

(4) Summaries and detailed reports of
motor vehicle recall campaigns.

(5) Consumers’ complaint letters regarding
motor vehicles.

(6) Contractors’ technical reports docu-
menting the results of research performed
for NHTSA pursuant to contract.
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(7) Multidisciplinary case studies on the
causes of selected motor vehicle accidents.

(8) Rulemaking actions including com-
ments and informal interpretations and
opinions concerning provisions of the Na-
tional Traffic and Motor Vehicle Safety Act
of 1966, the Motor Vehicle Information and
Cost Savings Act and the Highway Safety
Act and regulations and standards issued
thereunder which have been given to mem-
bers of the public by National Highway Traf-
fic Safety Administration officials.

(9) NHTSA Orders. These orders are issued
by the National Highway Traffic Safety Ad-
ministration and contain policy, instruc-
tions, and general procedures.

(10) NHTSA Notices. These notices are is-
sued by the National Highway Traffic Safety
Administration and transmit one-time or
short-term announcements or temporary di-
rectives (1 year or less).

(b) The following records are available at
all NHTSA document inspection facilities:

(1) Motor Vehicle Safety Standards. These
standards, issued by the National Highway
Traffic Safety Administration, apply to new
motor vehicles and equipment thereon.

(2) Highway Safety Standards. These stand-
ards, issued by the National Highway Traffic
Safety Administration, apply to State high-
way safety programs.

(3) State Highway Programs. Reports on
State highway programs presenting the pro-
posed implementation of Federal Highway
Standards on an annual and long-range
basis. These reports are available at the
NHTSA Headquarters document inspection
facility and the appropriate Regional Admin-
istrator’s Office.

4. Requests for records under subpart F of this
part. Persons wishing to inspect a record, or
to obtain a copy thereof, should submit a re-
quest in writing to the NHTSA facility in
which such record is located. If the records
are located at Washington Headquarters, re-
quests should be sent to Director, Executive
Secretariat, NHTSA, room 5221, 400 Seventh
Street, SW., Washington, DC 20590. If the
records are located in a regional office, re-
quests should be sent to the appropriate in-
spection facility.

5. Reconsideration of determinations not to
disclose records and to deny fee waivers. Any
person who has been notified that a record or
part of a record that has been requested will
not be disclosed or that a request for a fee
waiver or reduction will not be granted, ei-
ther in whole or in part, may appeal in writ-
ing, to the Associate Administrator for Ad-
ministration, National Highway Traffic
Safety Administration, 400 Seventh Street,
SW., Washington, DC 20590.

6. The fee for a search for a record or
records identified by class or subject is pur-
suant to § 7.95 of this part.

APPENDIX G TO PART 7—URBAN MASS
TRANSPORTATION ADMINISTRATION

1. General

This appendix describes the document in-
spection facilities of the Urban Mass Trans-
portation Administration (UMTA), the kind
of records that are available for public in-
spection and copying at these facilities, and
the procedures by which members of the pub-
lic may make requests for identifiable
records.

2. Document Inspection Facilities

Document inspection facilities are main-
tained at the Urban Mass Transportation Ad-
ministration Headquarters and each UMTA
regional office. Except for legal public holi-
days and other special closings, these facili-
ties are open to the public, Monday through
Friday, at the prescribed times and loca-
tions:

WASHINGTON HEADQUARTERS

Urban Mass Transportation Administration,
Office of Public Affairs, room 9314, 400 Sev-
enth Street, SW., Washington, DC 20590.
(Working hours—8:30 a.m.–5:00 p.m. ET).

REGIONAL OFFICES

Region I—Regional Administrator, UMTA,
Transportation Systems Center, Kendall
Square, 55 Broadway, suite 920, Cambridge,
MA 02142. 8:30 a.m.–5:00 p.m. ET. (Connecti-
cut, Maine, Massachusetts, New Hamp-
shire, Rhode Island, and Vermont)

Region II—Regional Administrator, UMTA,
26 Federal Plaza, suite 14–110, New York,
NY 10278. 8:30 a.m.–5:00 p.m. ET. (New Jer-
sey and New York)

Region III—Regional Administrator, UMTA,
841 Chestnut Street, suite 714, Philadel-
phia, PA 19107. 8:00 a.m.–5:00 p.m. ET.
(Delaware, District of Columbia, Maryland,
Pennsylvania, Virginia, and West Virginia)

Region IV—Regional Administrator, UMTA,
1720 Peachtree Road, NW., suite 400, At-
lanta, GA 30309. 8:30 a.m.–5:00 p.m. ET.
(Alabama, Florida, Georgia, Kentucky,
Mississippi, North Carolina, South Caro-
lina, Tennessee, and Puerto Rico)

Region V—Regional Administrator, UMTA,
300 S. Wacker Drive, suite 1720, Chicago, IL
60606. 8:30 a.m.–5:00 p.m. CT. (Illinois, Indi-
ana, Michigan, Ohio, and Wisconsin)

Region VI—Regional Administrator, UMTA,
819 Taylor Street, suite 9A32, Ft. Worth,
TX 76102. 8:00 a.m.–5:00 p.m. CT. (Arkansas,
Louisiana, New Mexico, Oklahoma, and
Texas)

Region VII—Regional Administrator, UMTA,
6301 Rockhill Road, suite 100, Kansas City,
MO 64131. 8:30 a.m.–5:00 p.m. CT. (Iowa,
Kansas, Missouri, and Nebraska)
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Region VIII—Regional Administrator,
UMTA, 1050 17th Street, suite 1822 Pruden-
tial Plaza, Denver, CO 80265. 8:30 a.m.–5:00
p.m. MT. (Colorado, Montana, North Da-
kota, South Dakota, Utah, and Wyoming)

Region IX—Regional Administrator, UMTA,
211 Main Street, room 1160, San Francisco,
CA 94105. 8:30 a.m.–5:00 p.m. PT. (Nevada,
California, Arizona, Hawaii, and Guam)

Region X—Regional Administrator, UMTA,
915 Second Avenue, suite 3142, Seattle, WA
98174. 8:00 a.m.–4:30 p.m. PT. (Alaska,
Idaho, Oregon, and Washington)

3. Records Available at the Document Inspection
Facilities

The following records are located at the
document inspection facilities:

(a) Final opinions (including concurring or
dissenting opinions) and orders made in the
adjudication of cases and issued by the Office
of the Secretary.

(b) Any policy or interpretation issued by
the Urban Mass Transportation Administra-
tion, including any policy or interpretation
concerning a particular factual situation, if
that policy or interpretation can reasonably
be expected to have precedential value in
any case involving a member of the public in
a similar situation.

(c) Any administrative staff manual or in-
struction to staff, issued by the Urban Mass
Transportation Administration that affects
any member of the public, including the pre-
scribing of any standard, procedure, or pol-
icy that, when implemented, requires or lim-
its any action of any member of the public or
prescribes the manner of performance of any
activity by any member of the public.

(d) An index to, and copies of, the internal
and external directives of the Urban Mass
Transportation Administration. The records
and the index may be inspected without
charge. Copies of records may be obtained
upon payment of the fee prescribed in sub-
part I of this part.

(e) Any proposed or final regulation issued
by the Urban Mass Transportation Adminis-
tration and any docket materials regarding
these regulations. Public dockets for
rulemakings are kept by the Docket Clerk,
Room 9223, and are available for public in-
spection and copying.

4. Requests for Identifiable Records Under
Subpart F of This Part

Each person desiring to inspect a record or
to obtain a copy thereof, should submit the
request in writing to the Director of Public
Affairs, Urban Mass Transportation Admin-
istration, room 9314, Department of Trans-
portation Building (Nassif Building), 400 Sev-
enth Street, SW., Washington, DC 20590.
Each request should be accompanied by a
signed authorization to conduct the search
and agreement to pay any costs incurred, as

provided in 49 CFR part 7. The requester may
stipulate a maximum fee which he or she
will pay. Prepayment may be required if au-
thorized by 49 CFR part 7.

5. Reconsideration of Determinations Not To
Disclose Records and To Deny Fee Waivers

Any person who has been notified that a
record or part of a record will not be dis-
closed or that a request or a fee waiver or re-
duction will not be granted, either in whole
or in part, may appeal, in writing, to the
Deputy Administrator, Urban Mass Trans-
portation Administration, room 9328, 400
Seventh Street, SW., Washington, DC 20590,
for reconsideration of that determination.
The decision of the Deputy Administrator is
administratively final.

APPENDIX H TO PART 7—SAINT LAWRENCE
SEAWAY DEVELOPMENT CORPORATION

1. General. This appendix describes the doc-
ument inspection facility of the Saint Law-
rence Seaway Development Corporation, the
kinds of records that are available for public
inspection and copying at that facility, and
the procedures by which members of the pub-
lic may make requests for identifiable
records.

2. Document inspection facility. The docu-
ment inspection facility of the Saint Law-
rence Seaway Development Corporation is
maintained at its operations headquarters
building in Massena, New York. This facility
is open to the public during regular working
hours (8:00 a.m. to 4:30 p.m. ET).

3. Records available at the document inspec-
tion facility. The following records are main-
tained at the document inspection facility:

(a) Final opinions (including concurring
and dissenting opinions, if any) and orders
made in the adjudication of cases and issued
by the Saint Lawrence Seaway Development
Corporation.

(b) Any policy or interpretation issued by
the Saint Lawrence Seaway Development
Corporation, including any policy or inter-
pretation concerning a particular factual sit-
uation, if that policy or interpretation can
reasonably be expected to have precedential
value in any case involving a member of the
public in a similar situation.

(c) Any Administrative staff manual or in-
struction to staff, issued by the Saint Law-
rence Seaway Development Corporation,
that affects any member of the public, in-
cluding the prescribing of any standard, pro-
cedure or policy that, when implemented, re-
quires or limits any action of any member of
the public or prescribes the manner of per-
formance of any activity by any member of
the public.

(d) An index to the material described in
(a) through (c). The records and the index
may be inspected at the facility without
charge. Copies of records may be obtained
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upon payment of fee prescribed in subpart I
of this part.

4. Requests for identifiable records under sub-
part F of this part. Each person desiring to in-
spect a record, or to obtain a copy thereof
should submit a request in writing to the
Comptroller, Office of Finance/Administra-
tion, Saint Lawrence Seaway Development
Corporation, 180 Andrews Street, Massena,
New York 13662.

5. Any person who has been notified that a
record will not be disclosed; and any person
who has been notified that his or her request
for a fee waiver, in whole or in part, cannot
be granted, may apply, in writing, to the Ad-
ministrator, Saint Lawrence Seaway Devel-
opment Corporation, Post Office Box 44090,
Washington, DC 20026–4090, for reconsider-
ation of the request. The decision of the Ad-
ministrator is administratively final.

APPENDIX I TO PART 7—MARITIME
ADMINISTRATION

1. General. This appendix describes the lo-
cation and hours of operation of the docu-
ment inspection facility of the Maritime Ad-
ministration (MARAD), the kinds of records
that are available for public inspection and
copying at that facility, and the procedures
by which members of the public may make
requests for reasonably described records.

2. Document inspection facility. The docu-
ment inspection facility for MARAD is main-
tained in room 7300 of the Department of
Transportation Building, 400 Seventh Street
SW., Washington, DC 20590. The facility is
open to the public between 9:30 a.m. and 4:30
p.m. eastern time, Monday through Friday,
except legal public holidays and other spe-
cial closings.

3. Records available at the document inspec-
tion facility. The following records are main-
tained at the document inspection facility:

(a) Any material issued by MARAD and
published in the FEDERAL REGISTER, includ-
ing regulations, for the most recent five
years.

(b) Opinions, decisions, and orders of the
Maritime Administrator/MARAD and of the
Maritime Subsidy Board (including concur-
rences and dissents, if any).

(c) Any policy or interpretation issued by
MARAD, including any policy or interpreta-
tion concerning a particular factual situa-
tion, if that policy or interpretation can rea-
sonably be expected to have precedential
value in any case involving a member of the
public in a similar situation.

(d) Any administrative staff manual or in-
struction to staff, issued by MARAD, that af-
fects any member of the public, including
the prescribing of any standard, procedure,
or policy that, when implemented, requires
or limits any action of any member of the
public or prescribes the manner of perform-
ance of any activity by any member of the
public as described in subpart E of this part.

(e) An index of the records described in (b)
through (d).

4. Requests for reasonably described records
under subpart F of this part. Each person de-
siring to inspect a record, or to obtain a copy
thereof, should submit a request in writing
to the Freedom of Information Officer, Mari-
time Administration, room 7300, 400 Seventh
Street, NW., Washington, DC 20590. Each re-
quest should be accompanied by a signed au-
thorization to conduct the search and agree-
ment to pay any costs incurred. Prepayment
may be required before delivery is made. The
requester may stipulate a maximum fee
which he or she will pay.

5. The official having authority to make
determinations on requests, pursuant to the
Freedom of Information Act, is the Freedom
of Information Officer or an appropriate des-
ignee.

6. Appeal of determination not to disclose
records and/or waive fees. Any person who has
been notified that a record or part of a
record that has been requested will not be
disclosed, or that a request for a fee waiver
or reduction will not be granted, either in
whole or in part, may appeal in writing to
the Maritime Administrator, Maritime Ad-
ministration, room 7206, 400 Seventh Street,
SW., Washington, DC 20590. The decision of
the Maritime Administrator is administra-
tively final.

APPENDIX J TO PART 7—RESEARCH AND
SPECIAL PROGRAMS ADMINISTRATION

1. General

This appendix describes the document in-
spection facilities of the Research and Spe-
cial Programs Administration (RSPA), the
kinds of records that are available for in-
spection and copying at these facilities, and
the procedures by which members of the pub-
lic may make requests for reasonably de-
scribed records.

2. Document Inspection Facilities

Document inspection facilities are main-
tained at the RSPA Headquarters Office, the
Office of Hazardous Materials Transpor-
tation (OHMT), the Office of Pipeline Safety
(OPS), the Office of Aviation Information
Management (OAIM), and the Transpor-
tation Systems Center (TSC) in Cambridge,
Massachusetts. These facilities are open to
the public from 9:00 a.m. to 4:30 p.m. ET,
Monday through Friday, except legal public
holidays and other special closings, at the
following locations:

RSPA HEADQUARTERS

Freedom of Information Officer, Research
and Special Programs Administration, room
8406, 400 Seventh Street, SW., Washington,
DC 20590.
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Office of Hazardous Materials Transpor-
tation, DHM–50, room 8424, 400 Seventh
Street, SW., Washington, DC 20590.

Office of Pipeline Safety, DPS–1, room 8417,
400 Seventh Street, SW., Washington, DC
20590.

OFFICE OF AVIATION INFORMATION
MANAGEMENT

Chief of Data Services Branch, Data Re-
quirements and Public Reports Division,
room 4201, 400 Seventh Street, SW., Washing-
ton, DC 20590.

TRANSPORTATION SYSTEMS CENTER

Public Information Officer, Transportation
Systems Center, 55 Broadway, Kendall
Square, Cambridge, MA 02142.

3. Records Available Through Document
Inspection Facilities

(a) The following records are available
through the RSPA Headquarters document
inspection facility:

(1) Final opinions (including concurring
and dissenting opinions, if any) and orders
made in the adjudication of cases and issued
by the Research and Special Programs Ad-
ministration.

(2) Any policy or interpretation issued by
the Research and Special Programs Adminis-
tration, including any policy or interpreta-
tion concerning a particular factual situa-
tion, if that policy or interpretation can rea-
sonably be expected to have precedential
value in any case involving a member of the
public in a similar situation.

(3) Any administrative staff manual or in-
struction to staff, issued by the Research
and Special Programs Administration, that
affects any member of the public, including
the prescribing of any standard, procedure,
or policy that, when implemented, requires
or limits any action of any member of the
public or prescribes the manner of perform-
ance of any activity by any member of the
public.

(4) RSPA Orders. RSPA orders are issued by
the Research and Special Programs Adminis-
tration and are used primarily to promulgate
internal RSPA policy, instructions, and gen-
eral guidance.

(5) RSPA Notices. RSPA notices are issued
by the Research and Special Programs Ad-
ministration and contain short-term instruc-
tions or information which is expected to re-
main in effect for less than 90 days or for a
predetermined period of time normally not
to exceed one year.

(6) Indices to the material described in (1)
through (5).

(b) The following records are available
through the Materials Transportation Bu-
reau document inspection facility:

(1) Final opinions (including concurring
and dissenting opinions, if any) and orders

made in the adjudication of cases and issued
by the Materials Transportation Bureau.

(2) Any policy or interpretation issued by
the Research and Special Programs Adminis-
tration, including any policy or interpreta-
tion concerning a particular factual situa-
tion, if that policy or interpretation can rea-
sonably be expected to have precedential
value in any case involving a member of the
public in a similar situation.

(3) Any administrative staff manual or in-
struction to staff, issued by the Materials
Transportation Bureau, that affects any
member of the public including the prescrib-
ing of any standard, procedure, or policy
that, when implemented, requires or limits
any action of any member of the public or
prescribes the manner of performance of any
activity by any member of the public.

(4) Indices to the material described in (1)
through (3).

(c) The following records are available
through the Data Services Branch of the Of-
fice of Aviation Information Management’s
inspection facility:

(1) Air Carrier Forms 41, 183, 217, 251, 291,
296–R, 298C, ICAO Supplemental Reports and
ER–586 and Origination and Destination out-
puts which are maintained as a data base
and reference source.

(d) The following records are available
through the Transportation Systems Center
document inspection facility:

(1) RSPA Orders. (Described in paragraph
(a)(4) above).

(2) RSPA Notices. (Described in paragraph
(a)(5) above).

(3) TSC Orders. TSC orders are issued by
the Transportation Systems Center and are
used primarily to promulgate internal TSC
policy, instructions, and general guidance.

(4) TSC Notices. TSC notices are issued by
the Transportation Systems Center and con-
tain short-term instructions or information
which is expected to remain in effect for less
than 90 days or for a predetermined period of
time normally not to exceed one year.

(5) Indices to the material described in (1)
through (4).

(d) The records and the indexes may be in-
spected at each facility without charge. A
prepayment of fees may be required before
copies of records may be obtained, as de-
scribed in subpart I this part.

4. Requests for Records Under Subpart F of this
Part

Each person desiring to inspect a record, or
to obtain a copy thereof, should submit a re-
quest in writing to the appropriate RSPA
document inspection facility as identified in
paragraph 2 of this appendix. Should that fa-
cility not have custody of the record, it will
forward the request to the appropriate office.
If the location of the record is not known,
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the request should be submitted to the Free-
dom of Information Officer, RSPA Head-
quarters, and that official will forward the
request to the appropriate office. Each re-
quest should be accompanied by a signed au-
thorization to conduct the search and agree-
ment to pay any costs incurred. Prepayment
may be required before delivery is made. The
requester may stipulate a maximum fee
which he or she will pay.

5. Reconsideration of Determination not to
Disclose Records and to Deny Fee Waivers

Any person who has been notified that a
record or part of a record that has been re-
quested will not be disclosed or that a re-
quest for a fee waiver or reduction will not
be granted, either in whole or in part, may
appeal, in writing, to the Research and Spe-
cial Programs Administrator, U.S. Depart-
ment of Transportation, 400 Seventh Street,
SW., Washington, DC 20590, for a reconsider-
ation of the determination. The decision of
the Administrator is administratively final.

PART 8—CLASSIFICATION AND DE-
CLASSIFICATION OF NATIONAL
SECURITY INFORMATION AND
MATERIAL

Sec.
8.1 Scope.
8.3 Applicability.
8.5 Definitions.
8.7 Spheres of responsibility.
8.9 Security Review Committee.
8.11 Authority to classify information.
8.13 Authority to downgrade or declassify.
8.15 Review of exempted and excluded mate-

rial.
8.17 Procedures for submitting and handling

requests for classification reviews.
8.19 Declassification of classified material

after 30 years.
8.21 Burden of proof.
8.23 Classified material transferred to the

Department of Transportation.
8.25 Public availability of declassified infor-

mation.
8.27 Access to historical researchers, former

Presidential appointees and contractors.
8.29 Industrial security.

AUTHORITY: E.O. 11652 (37 FR 5209), Na-
tional Security Council Directive of May 17,
1972 (37 FR 10053), and secs. 3 and 9 of the De-
partment of Transportation Act (49 U.S.C.
1652 and 1657).

SOURCE: 37 FR 28297, Dec. 22, 1972, unless
otherwise noted.

§ 8.1 Scope.
This part sets forth procedures af-

fecting the public, for the classifica-
tion, declassification and availability

of information, in implementation of
Executive Order 11652, ‘‘Classification
and Declassification of National Secu-
rity Information and Material.’’

§ 8.3 Applicability.
The provisions of this part apply to

all elements of the Department of
Transportation including the National
Transportation Safety Board.

§ 8.5 Definitions.
As used in this part:
Classified information means official

information which requires protection
against unauthorized disclosure in the
interest of the national security of the
United States and which has been so
designated. The specific degree of pro-
tection required is designated by the
following classification categories:

(a) Top secret. That information or
material which requires the highest de-
gree of protection and the unauthor-
ized disclosure of which could reason-
ably be expected to cause exceptionally
grave damage to the national security.

(b) Secret. That information or mate-
rial which requires a substantial degree
of protection and the unauthorized dis-
closure of which could reasonably be
expected to cause serious damage to
the national security.

(c) Confidential. That national secu-
rity information or material which re-
quires protection and the unauthorized
disclosure of which could reasonably be
expected to cause damage to the na-
tional security.

Classify means to determine that offi-
cial information requires, in the inter-
est of national security, a specific de-
gree of protection against unauthorized
disclosure, coupled with a designation
signifying that such a determination
has been made.

Declassify means to determine that
information no longer requires protec-
tion against unauthorized disclosure in
the interest of national security. Mate-
rial will be re-marked to reflect this
determination.

Downgrade means to determine that
classified information requires a lesser
degree of protection against unauthor-
ized disclosure in the interests of na-
tional security than that currently as-
signed. Material will be re-marked to
reflect this determination.
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§ 8.7 Spheres of responsibility.
(a) Pursuant to the provisions of sec-

tion 7(B)(2) of Executive Order 11652,
the Assistant Secretary for Adminis-
tration is hereby designated as the sen-
ior staff officer of the Secretary of
Transportation with assigned respon-
sibilities to assure effective compliance
with and implementation of the order,
National Security Council Directives,
and this part.

(b) In the discharge of these respon-
sibilities, the Assistant Secretary for
Administration shall be assisted by the
Director of Investigations and Security
who, in addition to other actions di-
rected by this part, shall evaluate the
overall application of and adherence to
the security policies and requirements
prescribed herein and who shall report
his findings and recommendations to
the Assistant Secretary for Adminis-
tration, heads of administrations,
Chairman, National Transportation
Safety Board, and, as appropriate, to
the Secretary.

(c) Secretarial Officers, heads of ad-
ministrations, and the Chairman, Na-
tional Transportation Safety Board,
shall assure the effective administra-
tion of the provisions prescribed here-
in, that adequate personnel and fund-
ing are provided for this purpose, and
that corrective actions which may be
warranted are taken promptly.

§ 8.9 Security Review Committee.
(a) There is hereby established a De-

partment of Transportation Security
Review Committee which shall have
authority to:

(1) Act on all suggestions and com-
plaints not otherwise resolved with re-
spect to the Department’s administra-
tion of the Executive Order and imple-
menting directives, including those re-
garding overclassification, failure to
declassify, or delay in declassifying;

(2) Act on appeals of requests for
classification reviews, and appeals of
requests for records under section 552
of title 5, United States Code, (Free-
dom of Information Act), when the ini-
tial denial is based on continued classi-
fication of the record; and

(3) Recommend to the Secretary,
when necessary, appropriate adminis-
trative action to correct abuse or vio-
lation of any provision of the Execu-

tive order and implementing direc-
tives.

(b) The Security Review Committee
shall be composed of the Assistant Sec-
retary for Administration who shall
serve as Chairman, the General Coun-
sel, and the Director of Investigations
and Security. When matters affecting a
particular administration or the Na-
tional Transportation Safety Board are
at issue, the Associate Administrator
for Administration for that adminis-
tration, the Chief of Staff for the U.S.
Coast Guard, or the General Manager
for the National Transportation Safety
Board, as the case may be, shall par-
ticipate as an ad hoc member, together
with the Chief Counsel for the particu-
lar element.

(c) The Chairman shall submit to the
Interagency Classification Review
Committee quarterly reports of De-
partmental Committee actions on clas-
sification review requests, classifica-
tion abuses, and unauthorized disclo-
sure of classified information.

§ 8.11 Authority to classify informa-
tion.

(a) Executive Order 11652 confers
upon the Secretary of Transportation
the authority to originally classify in-
formation as SECRET or CONFIDEN-
TIAL with further authorization to
delegate this authority.

(b) The following delegations of au-
thority to originally classify informa-
tion as ‘‘SECRET’’ or ‘‘CONFIDEN-
TIAL’’, which may not be redelegated,
are hereby made:

(1) Office of the Secretary of Transpor-
tation. The Deputy Secretary; Assist-
ant Secretary for Transportation Pol-
icy; Assistant Secretary for Aviation
and International Affairs; Assistant
Secretary for Administration; Director
of Investigations and Security; Direc-
tor, Transportation Systems Center.

(2) United States Coast Guard. The
Commandant; Assistant Commandant;
Chief of Staff; Chief, Office of Marine
Environment and Systems; Chief, Of-
fice of Operations; Chief, Intelligence
Staff; Commander, Eastern Area; Com-
mander, Western Area; Commanders,
Coast Guard Districts; Commander,
Coast Guard Activities Europe.
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(3) Federal Aviation Administration.
The Administrator; Deputy Adminis-
trator; Associate Administrator for Ad-
ministration; Assistant Administrator
for International Aviation Affairs; Di-
rector of Air Transportation Security;
Regional Directors; Director, Aero-
nautical Center; Director, National
Aviation Facilities Experimental Cen-
ter.

(4) National Transportation Safety
Board. Chairman of the Board; General
Manager.

(c) Although the delegations of au-
thority set out in paragraph (b) of this
section are expressed in terms of posi-
tions, the authority is personal and is
invested only in the individual occupy-
ing the position. The authority may
not be exercised ‘‘by direction of’’ a
designated official. The formal ap-
pointment or assignment of an individ-
ual to one of the identified positions or
a designation in writing to act in the
absence of one of these officials, how-
ever, conveys the authority to origi-
nally classify information as ‘‘Secret’’
or ‘‘Confidential.’’

(d) Previous delegations and redele-
gations of authority within the Depart-
ment of Transportation to originally
classify information ‘‘Top Secret,’’
‘‘Secret,’’ or ‘‘Confidential’’ are hereby
rescinded.

[37 FR 28297, Dec. 22, 1972, as amended at 59
FR 10061, 10064, Mar. 3, 1994]

§ 8.13 Authority to downgrade or de-
classify.

Information originally classified by
the Department may be specifically
downgraded or declassified by the offi-
cial authorizing the original classifica-
tion or by his successor; by a super-
visory official of either, or by higher
authority; or by the Departmental Se-
curity Review Committee.

§ 8.15 Review of exempted and ex-
cluded material.

(a) Background—(1) Classified material
produced after June 1, 1972. Executive
Order 11652 establishes a General De-
classification Schedule under which
classified material produced after June
1, 1972, becomes automatically down-
graded and declassified at prescribed
intervals. Exceptions to the General
Declassification Schedule with respect

to material produced after June 1, 1972,
are:

(i) Material which is downgraded or
declassified earlier than provided by
the Schedule, based upon a predictable
event or other development; and

(ii) Material which is exempt from
automatic declassification because it
may warrant protection for a period
exceeding that provided by the Sched-
ule.

Decisions to exempt material from the
General Declassification Schedule may
be made only by an official authorized
to originally classify information as
Top Secret, and only if the information
falls within one of four categories es-
tablished by the Executive order. Mate-
rial which has been exempted from the
General Declassification Schedule is
subject to a mandatory classification
review as specified in paragraph (b) of
this section.

(2) Classified material produced prior to
June 1, 1972. Classified material pro-
duced prior to June 1, 1972, and which
was marked group 1, group 2, or group
3 in accordance with the provisions of
Executive Order 10501, as amended (26
FR 8932, Sept. 22, 1961), or which is not
group marked, is excluded from auto-
matic declassification, but is subject to
a mandatory classification review as
specified in paragraph (b) of this sec-
tion.

(b) Requirement for classification re-
view. Classified material which is ex-
empt from the General Declassification
Schedule, and classified material which
is excluded from automatic declas-
sification shall be subject to a manda-
tory classification review for declas-
sification purposes at any time after
the expiration of 10 years from the date
it was produced, provided that:

(1) A department or agency or a
member of the public requests a re-
view;

(2) The request describes the record
with sufficient particularity to permit
the record to be identified; and

(3) The record can be obtained with
only a reasonable amount of effort.

(c) Remarking. Material which no
longer warrants classification as deter-
mined by the review shall be declas-
sified, and so marked. Material which
continues to warrant classification
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shall be marked to indicate that a re-
view was conducted. Whenever pos-
sible, a date for automatic declassifica-
tion shall be established and the mate-
rial so marked.

§ 8.17 Procedures for submitting and
handling requests for classification
reviews.

(a) The Director of Investigations
and Security, Office of the Secretary of
Transportation, 400 Seventh Street SW,
Washington, DC 20590, is hereby des-
ignated as the office to whom a mem-
ber of the public or another depart-
ment or agency should submit a re-
quest for a classification review of
classified material produced by or
under the primary cognizance of the
Department. Elements of the Depart-
ment which may receive a request di-
rectly shall immediately notify the Di-
rector.

(b) If the request for classification re-
view involves material produced by or
under the cognizance of the U.S. Coast
Guard, the Federal Aviation Adminis-
tration, or the National Transpor-
tation Safety Board, the Director shall
forward the request to the head-
quarters security staff of the element
concerned for action. If the request in-
volves material produced by other De-
partmental elements, the Director
shall serve as the office acting on the
request.

(c) The office acting on the request
shall:

(1) Immediately acknowledge receipt
of the request and provide a copy of the
correspondence to the Director. If a fee
for search of records is involved pursu-
ant to part 7, subpart H of the regula-
tions of the Office of the Secretary
(part 7, subpart H, of this subtitle), or,
in the case of material of the National
Transportation Safety Board, pursuant
to the regulations of the National
Transportation Safety Board (14 CFR
part 401, subpart C) [part 401 was redes-
ignated as 49 CFR part 801, at 40 FR
30235, July 17, 1975], the requester shall
be so notified;

(2) Conduct a security review which
shall include consultation with the of-
fice which produced the material and
with source authorities when the clas-
sification, or exemption of material
from automatic declassification, was

based upon determinations by an origi-
nal classifying authority; and

(3) Assure that the requester is noti-
fied of the determination within 30
days or given an explanation as to why
further time is necessary, and provide
a copy of the notification to the Direc-
tor of Investigations and Security.

(d) Whenever a request is insufficient
in the description of the record sought,
the requester shall be asked to limit
his request to records that are reason-
ably obtainable. If, in spite of these
steps, the requester does not describe
the records with sufficient particular-
ity, or the record requested cannot be
obtained with a reasonable amount of
effort, the requester shall be notified of
the reasons why the request is denied
and of his right to appeal the deter-
mination. Denial of a request to review
based on the provisions of this para-
graph shall be taken only under the
most extreme circumstances.

(e) If the determination reached is
that continued classification is re-
quired, the notification to the re-
quester shall include, whenever pos-
sible, a brief statement as to why the
requested material cannot be declas-
sified. The notification shall also ad-
vise the requester of his right to appeal
the determination. A requester who
wishes to appeal a classification review
decision, or who has not been notified
of a decision after 60 days, may submit
his appeal to the Chairman, Security
Review Committee, Department of
Transportation, 400 Seventh Street
SW., Washington, DC 20590.

(f) If the determination reached is
that continued classification is not re-
quired, the information shall be declas-
sified and the material remarked. The
office acting on the request shall then
refer the request to the office originat-
ing the material or higher authority to
determine if it is otherwise available
for public release under the Freedom of
Information Act (5 U.S.C. 552) and part
7 of the regulations of the Office of the
Secretary (part 7 of this subtitle, ‘‘Pub-
lic Availability of Information’’).

(1) If the material is available under
the Freedom of Information Act, the
requester shall be advised that the ma-
terial has been declassified and is
available. If the request involves the
furnishing of copies and a fee is to be
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collected, the requester shall be so ad-
vised pursuant to part 7, subpart H of
the regulations of the Office of the Sec-
retary (part 7, subpart H, of this sub-
title), or in the case of National Trans-
portation Safety Board material, pur-
suant to the regulations of the Na-
tional Transportation Safety Board (14
CFR part 401, subpart C) [part 401 was
redesignated as 49 CFR part 801, at 40
FR 30235, July 17, 1975].

(2) If the material is not available
under the Freedom of Information Act,
the requester shall be advised that the
material has been declassified but that
the record is unavailable pursuant to
the Freedom of Information Act, and
that the provisions concerning proce-
dures for reconsidering decisions not to
disclose records, contained in subpart
G of part 7 of the regulations of the Of-
fice of the Secretary (part 7, subpart G,
of this subtitle), or in the case of Na-
tional Transportation Safety Board
material, in 14 CFR part 401, subpart E
[part 401 was redesignated as 49 CFR
part 801, at 40 FR 30235, July 17, 1975],
apply.

(g) Upon receipt of an appeal from a
classification review determination
based upon continued classification,
the Departmental Security Review
Committee shall immediately acknowl-
edge receipt and act on the matter
within 30 days. With respect to infor-
mation originally classified by or
under the primary cognizance of the
Department, the Committee, acting for
the Secretary, has authority to over-
rule previous determinations in whole
or in part when, in its judgment, con-
tinued protection in the interest of na-
tional security is no longer required.
When the classification of the material
produced in the Department is based
upon a classification determination
made by another department or agen-
cy, the Security Review Committee
shall immediately consult with its
counterpart committee for that depart-
ment.

(1) If it is determined that the mate-
rial produced in the Department re-
quires continued classification, the re-
quester will be so notified and advised
of his right to appeal the decision to
the Interagency Classification Review
Committee.

(2) If it is determined that the mate-
rial no longer requires classification, it
shall be declassified and remarked. The
committee shall refer the request to
the general counsel, or to the head of
the operating administration con-
cerned, or to the Chairman, National
Transportation Safety Board, as the
case may be, to determine if the mate-
rial is otherwise available for public re-
lease under the Freedom of Informa-
tion Act (5 U.S.C. 552) and the relevant
regulations, and the provisions set
forth in paragraphs (f)(1) and (2) of this
section shall be followed. A copy of the
response to the requester shall be pro-
vided to the committee.

(h) Requests for a classification re-
view of material more than 30 years old
shall be referred directly to the Archi-
vist of the United States and the re-
quester shall be notified of the referral.
In this event, the provisions of § 8.19
apply.

§ 8.19 Declassification of classified ma-
terial after 30 years.

(a) Classified material produced in
the Department after June 1, 1972,
which remains in a protected status,
will become automatically declassified
at the end of 30 full calendar years
after the date of its original classifica-
tion. If it appears, however, that con-
tinued protection is essential to the
national security or that disclosure
would place a person in immediate
jeopardy, the matter shall be referred
to the Secretary, through the Director
of Investigations and Security. A de-
termination that continued classifica-
tion is warranted may be made only by
the Secretary.

(b) Classified material produced be-
fore June 1, 1972, and which is more
than 30 years old will be reviewed sys-
tematically for declassification by the
Archivist of the United States by the
end of the 30th full calendar year fol-
lowing the year in which it was origi-
nated. In his review, the Archivist will
separate and keep protected only such
material produced by the Department
as is specifically identified by the Sec-
retary as requiring protection. The Di-
rector of Investigations and Security is
designated as the liaison officer for the
Department with the Archivist for this
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purpose. Each administration shall ad-
vise the Director of Investigations and
Security of classified material under
its cognizance which is or becomes 30
years old. This notification shall also
include recommendations for protec-
tion of the material considered to war-
rant continued classification in order
that a determination by the Secretary
may be obtained.

§ 8.21 Burden of proof.
For the purpose of determinations to

be made under §§ 8.13, 8.15, and 8.17, the
burden of proof is on the originating
element to show that continued classi-
fication is warranted.

§ 8.23 Classified material transferred
to the Department of Transpor-
tation.

(a) Classified material officially
transferred to the Department pursu-
ant to statute or Executive order in
conjunction with a transfer of func-
tion, and not merely for storage pur-
poses, shall be considered to have been
originated by the Department for the
purpose of downgrading and declas-
sification.

(b) Classified material in the custody
of the Department originated by a de-
partment or agency which has ceased
to exist and whose functions and
records were not officially transferred
to another department shall be down-
graded and declassified by the Depart-
ment in accordance with the provisions
of this part. If it appears that another
department or agency may have an in-
terest in the subject matter of the ma-
terial from a classification standpoint,
that department shall be advised of the
nature of the material and the inten-
tion to downgrade or declassify. The
notified department shall be allowed 30
days in which to express an objection,
if it so desires, before action is taken.
A difference of opinion which cannot be
resolved shall be referred to the De-
partmental Security Review Commit-
tee which will consult with its counter-
part committee for the respective de-
partment.

§ 8.25 Public availability of declas-
sified information.

(a) It is a fundamental policy of the
Department to make information

available to the public to the maxi-
mum extent permitted by law. Infor-
mation which is declassified for any
reason loses its status as material pro-
tected in the interest of national secu-
rity. Accordingly, declassified informa-
tion shall be handled in every respect
on the same basis as all other unclassi-
fied information. Declassified informa-
tion is subject to the Departmental
public information policies and proce-
dures, with particular reference to reg-
ulations of the Office of the Secretary
on public availability of information
(part 7 of this subtitle) and the Free-
dom of Information Act (5 U.S.C. 552).

(b) In furtherance of this policy, all
classified material produced after June
1, 1972, which is of sufficient historical
or other value to warrant preservation
as permanent records in accordance
with appropriate records administra-
tive standards, and which becomes de-
classified, shall be systematically re-
viewed prior to the end of each cal-
endar year for the purpose of making
the material publicly available. To the
maximum extent possible without de-
stroying the integrity of the Depart-
ment’s files, all such material shall be
segregated or set aside for public re-
lease upon request.

§ 8.27 Access to historical researchers,
former Presidential appointees and
contractors.

(a) Historical researchers. (1) Persons
outside the executive branch who are
engaged in historical research projects
may have access to classified informa-
tion provided that:

(i) Access to the information will be
clearly consistent with the interests of
national security; and

(ii) The person to be granted access is
trustworthy.

(2) The provisions of this paragraph
apply only to persons who are conduct-
ing historical research as private indi-
viduals or under private sponsorship
and do not apply to research conducted
under Government contract or sponsor-
ship. The provisions are applicable only
to situations where the classified infor-
mation concerned, or any part of it,
was originated by the Department or
Department contractors, or where the
information, if originated elsewhere, is
in the sole custody of the Department.
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If any person requests access to mate-
rial originated in another agency or to
information under the exclusive juris-
diction of the National Archives and
Records Service, General Services Ad-
ministration, he will be referred to the
other agency or to the National Ar-
chives and Records Service.

(3) When a request for access to clas-
sified information for historical re-
search is received, it will be referred to
the appropriate local security office.
The security office shall obtain from
the applicant completed Standard
Form 86 in triplicate, investigation
data for sensitive position, and Stand-
ard Form 87, fingerprint chart; a state-
ment in detail to justify access, includ-
ing identification of the kind of infor-
mation desired and the organization or
organizations, if any, sponsoring the
research; and a written statement
(signed, dated, and witnessed) with re-
spect to the following:

(i) That he will abide by regulations
issued by the Department:

(a) To safeguard classified informa-
tion; and

(b) To protect information which has
been determined to be proprietary or
privileged and is therefore not eligible
for public dissemination.

(ii) That he understands that any
classified information which he re-
ceives affects the security of the Unit-
ed States.

(iii) That he acknowledges an obliga-
tion to safeguard classified informa-
tion or privileged information of which
he gains possession or knowledge as a
result of his access to files of the De-
partment.

(iv) That he agrees not to reveal to
any person or agency any classified in-
formation or privileged information
obtained as a result of his access ex-
cept as specifically authorized in writ-
ing by the Department and further
agrees that he shall not use the infor-
mation for purposes other than those
set forth in his application.

(v) That he agrees to authorize a re-
view of his notes and manuscript for
the sole purpose of determining that no
classified information or material is
contained therein.

(vi) That he understands that failure
to abide by conditions of this state-
ment will constitute sufficient cause

for canceling his access to classified in-
formation and for denying him any fu-
ture access, and may subject him to
criminal provisions of Federal law as
referred to in this statement.

(vii) That he is aware and fully un-
derstands that the provisions of title
18, United States Code, Crimes and
Criminal Procedures, and of the Inter-
nal Security Act of 1950, as amended,
title 50, United States Code, prescribe,
under certain circumstances, criminal
penalties for the unauthorized disclo-
sure of information respecting the na-
tional security and for loss, destruc-
tion, or compromise of such informa-
tion.

(viii) That this statement is made to
the U.S. Government to enable it to ex-
ercise its responsibilities for the pro-
tection of information affecting the na-
tional security. That he understands
that any material false statement
which he makes knowingly and will-
fully will subject him to the penalties
of title 18, United States Code, section
1001.

(4) The security office shall process
the forms in the same manner as speci-
fied for a preappointment national
agency check for a critical-sensitive
position. Upon receipt of the completed
national agency check, the security of-
fice, if warranted, may determine that
access by the applicant to the informa-
tion will be clearly consistent with the
interests of national security and the
person to be granted access is trust-
worthy. If deemed necessary, before
making its determination, the office
may conduct or request further inves-
tigation. Before access is denied in any
case, the matter will be referred
through channels to the Director of In-
vestigations and Security for review
and submission to the Secretary for
final denial.

(5) If access to Top Secret, intel-
ligence, or communications security
information is involved a full field in-
vestigation is required. However, this
investigation shall not be requested
until the matter has been referred
through channels to the Director of In-
vestigations and Security for deter-
mination as to adequacy of the jus-
tification and the consent of other
agencies as required.
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(6) When it is indicated that an appli-
cant’s research may extend to material
originating in the records of another
agency, approval must be obtained
from the other agency prior to the
grant of access.

(7) Approvals for access shall be valid
for the duration of the current research
project but no longer than 2 years from
the date of issuance, unless renewed. If
a subsequent request for similar access
is made by the individual within 1 year
from the date of completion of the cur-
rent project, access may again be
granted without obtaining a new Na-
tional Agency Check. If more than 1
year has elapsed, a new National Agen-
cy Check must be obtained. The local
security office shall promptly advise
its security staff, headquarters, of all
approvals of access granted under these
provisions.

(8) An applicant may be given access
only to that classified information
which is directly pertinent to his ap-
proved project. He may review files or
records containing classified informa-
tion only in offices under the control of
the Department. Procedures must be
established to identify classified mate-
rial to which he is given access. He
must be briefed on local procedures es-
tablished to prevent unauthorized ac-
cess to the classified material while in
his custody, for the return of the mate-
rial for secure storage at the end of the
daily working period, and for the con-
trol of his notes until they have been
reviewed. In addition to the security
review of the applicant’s manuscript,
the manuscript must be reviewed by
appropriate offices to assure that it is
technically accurate insofar as mate-
rial obtained from the Department is
concerned and is consistent with the
Department’s public release policies.

(b) Former Presidential appointees. Per-
sons who previously occupied policy-
making positions to which they were
appointed by the President may be
granted access to classified informa-
tion or material which they originated,
reviewed, signed, or received, while in
public office, provided that:

(1) It is determined that such access
is clearly consistent with the interests
of national security; and

(2) The person agrees to safeguard
the information, to authorize a review

of his notes to assure that classified in-
formation is not contained therein, and
that the classified information will not
be further disseminated or published.

(c) Contractors. Classified information
may be disclosed to DOT contractors,
subcontractors, bidders, and grantees,
and to contractors of other Govern-
ment agencies, provided access to the
information is necessary to the per-
formance of the contract and required
security clearances have been issued.

§ 8.29 Industrial security.

(a) Background. Executive Order
10865, as amended, Safeguarding Classi-
fied Information Within Industry (25
FR 1583, February 24, 1960) states,

The Secretary of State, the Secretary of
Defense, the Secretary of Transportation,
the Commissioners of the Atomic Energy
Commission, the Administrator of the Na-
tional Aeronautics and Space Administra-
tion, respectively, shall, by regulation, pre-
scribe such specific requirements, restric-
tions, and other safeguards as they consider
necessary to protect:

(1) Releases of classified information to or
within U.S. industry that relate to bidding
on, or the negotiation, award, performance,
or termination of, contracts with their re-
spective agencies; and

(2) Other releases of classified information
to or within industry that such agencies
have responsibility for safeguarding. So far
as possible, regulations prescribed by them
under this order shall be uniform and provide
for full cooperation among the agencies con-
cerned.

Executive Order 10865 also prescribes
criteria for the issuance of security
clearances to industry personnel and
requirements for the adjudication of
controverted cases.

(b) Implementing regulations. Under an
agreement between the Department of
Defense and the Department of Trans-
portation, regulations prescribed by
the Secretary of Defense to fulfill the
provisions of Executive Order 10865, as
amended, have been extended to pro-
tect releases of classified information
for which the Secretary of Transpor-
tation is responsible. Specifically,
these regulations are:

(1) DOD 5220.22–R, Industrial Security
Regulation;

(2) DOD 5220.22–M, Industrial Secu-
rity Manual for Safeguarding Classified
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Information, together with supple-
ments; and

(3) DOD 5220.6, Industrial Personnel
Security Clearance Program.

These regulations are effective within
the Department, which functions as a
User Agency as prescribed in the regu-
lations. Appropriate security staffs,
project personnel, and contracting offi-
cers assure that actions required by
the regulations are taken.

(c) Liaison and coordination with De-
partment of Defense. The Director of In-
vestigations and Security shall main-
tain liaison and coordination with the
Department of Defense on behalf of the
Department on overall industrial secu-
rity matters. The Director shall de-
velop such material as may be nec-
essary to permit the Secretary to reach
those determinations specifically re-
served to him by Executive Order 10865,
as amended, and the agreement be-
tween the Department of Defense and
the Department of Transportation.

PART 9—TESTIMONY OF EMPLOY-
EES OF THE DEPARTMENT AND
PRODUCTION OF RECORDS IN
LEGAL PROCEEDINGS

Sec.
9.1 Purpose.
9.2 Applicability.
9.3 Definitions.
9.5 General prohibition of production or dis-

closure in legal proceedings.
9.7 Testimony by employees before the De-

partment or in other legal proceedings in
which the United States is a party.

9.9 Legal proceedings between private liti-
gants: General rules.

9.11 Legal proceedings between private liti-
gants: Demands.

9.13 Legal proceedings between private liti-
gants: Procedures to request records.

9.15 Legal proceedings between private liti-
gants: Procedures to request testimony.

9.17 Legal proceedings between private liti-
gants: Procedures for taking testimony.

9.19 Acceptance of service on behalf of Sec-
retary.

AUTHORITY: 5 U.S.C. 301; 45 U.S.C. 41–42; 49
U.S.C. 322; 49 U.S.C. 504(f); 23 U.S.C. 409.

SOURCE: 58 FR 6724, Feb. 2, 1993, unless oth-
erwise noted.

§ 9.1 Purpose.
(a) This part sets forth procedures

governing the testimony of an em-

ployee in legal proceedings in which
the United States is a party. It also
sets forth procedures to be followed
when an employee is issued a subpoena,
order or other demand (collectively re-
ferred to in this part as a ‘‘demand’’)
by a court or other competent author-
ity, or is requested by a private liti-
gant, to provide testimony or produce
records concerning information ac-
quired in the course of performing offi-
cial duties or because of the employee’s
official status. It also prescribes the
policies and procedures of the Depart-
ment with respect to the acceptance of
service of legal process and pleadings
in legal proceedings involving the De-
partment.

(b) The purposes of this part are to:
(1) Conserve the time of employees

for conducting official business;
(2) Minimize the possibility of involv-

ing the Department in controversial is-
sues not related to its mission;

(3) Maintain the impartiality of the
Department among private litigants;

(4) Avoid spending the time and
money of the United States for private
purposes; and

(5) To protect confidential, sensitive
information and the deliberative proc-
esses of the Department.

(c) Agency counsel, in his or her dis-
cretion, may permit an exception from
any requirement in this part. The ex-
ception may be granted only when the
deviation will not interfere with mat-
ters of operational or military neces-
sity, and when agency counsel deter-
mines that:

(1) It is necessary to prevent a mis-
carriage of justice;

(2) The Department has an interest in
the decision that may be rendered in
the legal proceeding; or

(3) The exception is in the best inter-
est of the Department or the United
States.

For Office of Inspector General em-
ployees and documents, the Inspector
General, in conjunction with the Gen-
eral Counsel of the Department, may
permit an exception from any require-
ment of this part if the Inspector Gen-
eral determines, based on the Inspector
General Act of 1978, as amended, that
application of the requirement would
be inappropriate.
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§ 9.2 Applicability.
This part applies to the testimony of

an employee in legal proceedings in
which the United States is a party. It
also applies in legal proceedings be-
tween private litigants to requests or
demands for testimony or records con-
cerning information acquired in the
course of an employee performing offi-
cial duties or because of the employee’s
official status. This part does not apply
to any legal proceeding in which an
employee is to testify as to facts or
events that are in no way related to
the employee’s official duties or the
functions of the Department. Nor does
it apply to Congressional demands for
testimony or documents.

§ 9.3 Definitions.
For purposes of this part:
Department means the Department of

Transportation (DOT), including the
Office of the Secretary (which encom-
passes the Office of the Inspector Gen-
eral) and the following operating ad-
ministrations while they are part of
DOT:

(a) The U.S. Coast Guard.
(b) The Federal Aviation Administra-

tion.
(c) The Federal Highway Administra-

tion.
(d) The Federal Railroad Administra-

tion.
(e) The Federal Transit Administra-

tion.
(f) The St. Lawrence Seaway Devel-

opment Corporation.
(g) The National Highway Traffic

Safety Administration.
(h) The Maritime Administration.
(i) The Research and Special Pro-

grams Administration.
(j) Any DOT operating administra-

tion established after the effective date
of this part.

Legal proceeding means any case or
controversy pending before any federal,
state, or local court (including grand
jury proceedings), any administrative
proceeding pending before any federal,
state, or local agency, or any legisla-
tive proceeding pending before any
state or local agency.

Legal proceeding between private liti-
gants means any legal proceeding in
which neither the Department of
Transportation nor the United States

(including any federal agency or officer
of the United States in his or her offi-
cial capacity) is a party.

Employee of the Department or Em-
ployee means any current or former of-
ficer or employee of the Department;
any active duty, retired, or former offi-
cer or enlisted member of the Coast
Guard; or any current or former con-
tractor (including any corporation or
other entity and any employee or sub-
contractor).

Agency counsel means the General
Counsel of the Department or the Chief
Counsel of any operating administra-
tion of the Department concerned, any
person to whom the General Counsel or
Chief Counsel has delegated authority,
or any person who is authorized to rep-
resent the Department in a specific
legal proceeding.

Testimony means any written or oral
statement by a witness, including
depositions, answers to interrogatories,
affidavits, declarations, and state-
ments at a hearing or trial.

§ 9.5 General prohibition of production
or disclosure in legal proceedings.

No employee of the Department may
provide testimony or produce any ma-
terial contained in the files of the De-
partment, or disclose any information
relating to, or based upon, material
contained in the files of the Depart-
ment, or disclose any information or
produce any material acquired as part
of the performance of that employee’s
official duties or because of that em-
ployee’s official status unless author-
ized in accordance with this part, or by
other applicable law.

§ 9.7 Testimony by employees before
the Department or in other legal
proceedings in which the United
States is a party.

In any legal proceeding before the
Department or in which the United
States (including any federal agency or
officer of the United States) is a party:

(a) Agency counsel shall arrange for
an employee to testify as a witness for
the United States whenever the attor-
ney representing the United States re-
quests it.

(b) An employee may testify for the
United States both as to facts within
the employee’s personal knowledge and
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as an expert or opinion witness. Except
as provided in paragraph (c) of this sec-
tion, an employee may not testify as
an expert or opinion witness, with re-
gard to any matter arising out of the
employee’s official duties or the func-
tions of the Department, for any party
other than the United States in any
legal proceeding in which the United
States is a party. An employee who re-
ceives a demand to testify on behalf of
a party other than the United States
may testify as to facts within the em-
ployee’s personal knowledge, provided
that the testimony be subject to the
prior approval of agency counsel and to
the Federal Rules of Civil Procedure
and any applicable claims of privilege.

(c) An employee may testify as an ex-
pert or opinion witness on behalf of an
officer or enlisted member of the Coast
Guard in any legal proceeding con-
ducted by the Coast Guard.

§ 9.9 Legal proceedings between pri-
vate litigants: General rules.

In legal proceedings between private
litigants:

(a) The proper method for obtaining
testimony or records from an employee
is to submit a request to agency coun-
sel as provided in §§ 9.13 and 9.15 of this
part, not to serve a demand on the em-
ployee. Whenever, in a legal proceeding
between private litigants, an employee
is served with a demand, or receives a
request, to testify in that employee’s
official capacity or produce records,
the employee shall immediately notify
agency counsel.

(b) If authorized to testify pursuant
to these rules, an employee may testify
only as to facts within that employee’s
personal knowledge with regard to
matters arising out of his or her offi-
cial duties.

(1) When the proceeding arises from
an accident, an employee may testify
only as to personally known facts, not
reasonably available from other
sources, observed by the employee or
uncovered during the employee’s inves-
tigation of the accident or observed by
the employee even if he or she did not
investigate the accident. The employee
shall decline to testify regarding facts
beyond the scope of his or her official
duties.

(2) The employee shall not testify to
facts that are contained in a report, or
any part of a report, unless the em-
ployee has obtained permission from
agency counsel to disclose the informa-
tion.

(3) The employee shall not disclose
confidential or privileged information
unless the employee has obtained per-
mission from agency counsel to dis-
close the information.

(4) The employee shall not testify as
to facts when agency counsel deter-
mines that the testimony would not be
in the best interest of the Department
or the United States if disclosed.

(c) An employee shall not testify as
an expert or opinion witness with re-
gard to any matter arising out of the
employee’s official duties or the func-
tions of the Department. An employee
who is asked questions that call for ex-
pert or opinion testimony shall decline
to answer on the grounds that it is for-
bidden by this part. Agency counsel
shall advise the employee on how to
proceed if the presiding officer directs
the employee to provide expert or opin-
ion testimony.

(d) An employee shall not provide
testimony at a trial or hearing. An em-
ployee’s testimony shall be limited to
a single deposition, affidavit, or set of
interrogatories, concerning the cir-
cumstances (e.g. an accident) from
which the proceeding arose. Where
multiple legal proceedings concerning
those circumstances are pending, or
can occur, it shall be the duty of the
private litigant seeking the testimony
to ascertain, to the extent feasible, the
identities of all parties, or potential
parties, to those proceedings and notify
them that a deposition has been grant-
ed and that they have the opportunity
to participate. The private litigant
shall submit an affidavit or certifi-
cation describing the extent of the
search for parties and potential parties
and listing the names of the parties
and potential parties notified.

(e) Where an employee has already
provided testimony, any party wishing
to obtain further testimony from that
employee concerning the same matter
or occurrence, whether in the same or
a different private legal proceeding,
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may submit a request to agency coun-
sel to waive the restrictions of para-
graph (d) of this section. The request
shall, in addition to meeting the re-
quirements of § 9.15 of this part, state
why the requester should be permitted
to gather additional information de-
spite not having previously requested
the information when it had an oppor-
tunity to do so, and why the additional
testimony is now required and the
prior testimony or previously supplied
documents are insufficient.

§ 9.11 Legal proceedings between pri-
vate litigants: Demands.

(a) If an employee receives a demand
that has not been validly issued or
served, agency counsel may instruct
the employee not to comply with the
demand.

(b) If an employee receives a demand
(validly issued and served) to testify or
produce records, agency counsel, in his
or her discretion, may grant the em-
ployee permission to testify or produce
records only if the purposes of this part
are met or agency counsel determines
that an exception is appropriate.

(c) If a demand is issued to an em-
ployee, agency counsel shall contact
the requester of the demand, inform
that person of the requirements of this
part, and may, in agency counsel’s dis-
cretion, ask that the demand be with-
drawn.

(d) If the requester of the demand re-
fuses to have it withdrawn or fails to
comply with this part, the Department
may seek to quash the demand.

(e) If the court or other competent
authority declines to grant the Depart-
ment’s motion to quash, agency coun-
sel shall instruct the employee whether
to testify or produce documents pursu-
ant to the demand. Agency counsel
may permit the testimony under § 9.1(c)
of this part. If response to a demand is
required before the court or other com-
petent authority rules on the motion
to quash and the court fails to stay the
demand, the employee must appear at
the stated time and place, produce a
copy of this part, and respectfully
refuse to provide any testimony or
produce any documents. Agency coun-
sel shall take steps to arrange for legal
representation for the employee. Agen-
cy counsel shall advise the employee

how to respond, including not to tes-
tify, if the court or other competent
authority rules that the demand must
be complied with irrespective of these
regulations.

§ 9.13 Legal proceedings between pri-
vate litigants: Procedures to re-
quest records.

(a) In a legal proceeding between pri-
vate litigants, a party who wishes to
obtain records from the Department
shall submit to agency counsel a re-
quest for the records. The request will
ordinarily be handled in accordance
with the Department’s procedures con-
cerning requests for records found at 49
CFR part 7. If the party does not follow
the procedures specified in that part,
the request must be accompanied by a
statement setting forth the relevance
of the records to the proceeding. The
request should be resolved before any
request for testimony under § 9.15 is
submitted. Where a request for testi-
mony includes a request for additional
records, it shall indicate precisely how
this new request differs in scope from
any previous request in order to avoid
agency duplication of effort. Agency
counsel shall notify the requester of
the approval or denial of the request.

(b) [Reserved]

§ 9.15 Legal proceedings between pri-
vate litigants: Procedures to re-
quest testimony.

(a) Any party seeking the testimony
of an employee in a legal proceeding
between private litigants, concerning
facts within the employee’s personal
knowledge with regard to matters aris-
ing out of the employee’s official du-
ties, shall, rather than serving a de-
mand for the testimony, request the
testimony at least 30 days before it is
intended to be taken or received. The
request must be submitted to agency
counsel and must include:

(1) The title of the case, docket num-
ber, and the court, or otherwise clearly
identify the legal proceeding involved;

(2) A statement setting forth the
basic facts in the proceeding, such as
the type, date, and location of an acci-
dent;

(3) A summary of the unresolved is-
sues applicable to the testimony
sought;
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(4) A summary of the testimony
sought and its relevant to the proceed-
ing;

(5) A certification with support, that
the information desired is not reason-
ably available from other sources, in-
cluding Departmental documents;

(6) Pursuant to § 9.9(d) of this part, an
affidavit or certification describing the
extent of a search of parties and poten-
tial parties and listing the names of
the parties and potential parties noti-
fied; and

(7) A declaration that the party will
not seek expert or opinion testimony
from the witness or seek the testimony
of the witness at a hearing or trial in
the proceeding.
The request shall specify which form of
testimony (deposition, affidavit, dec-
laration, or answers to interrogatories)
is desired and the date by which it is
desired; however, only one form, the
one least burdensome to the Depart-
ment that will provide the needed in-
formation, will be permitted for each
witness.

(b) The party seeking the testimony
shall include with its request for testi-
mony a copy of any prior request(s)
made by the same requester to the De-
partment or other agency of the United
States for records pertaining to the
matter being litigated and of the re-
sponse (not including the records them-
selves) to the request(s). The party
seeking the testimony shall also com-
ply with any agency counsel request
that copies of the records previously
disclosed by the Department, or a list
of those records, be furnished.

(c) In accordance with the require-
ment of this section and the general
provisions of this part, agency counsel
shall notify the requester of the ap-
proval or denial of the request. Agency
counsel may attach special conditions
to its approval.

§ 9.17 Legal proceedings between pri-
vate litigants: Procedures for tak-
ing testimony.

(a) Testimony of an employee of the
Department may be taken only at the
office to which the employee is as-
signed, or any other place designated
by agency counsel. Additional condi-
tions may be specified under § 9.15(c) of
this part. The time shall be reasonably

fixed to avoid substantial interference
with the performance of the employee’s
or agency counsel’s official duties.

(b) Upon completion of the testimony
of an employee of the Department, a
copy of the transcript of the testimony
shall be furnished, at the expense of
the party requesting the testimony, to
agency counsel for the Department’s
files.

§ 9.19 Acceptance of service on behalf
of Secretary.

In any legal proceeding, at the option
of the server, process or pleadings may
be served on agency counsel, with the
same effect as if served upon the Sec-
retary or the head of the operating ad-
ministration concerned, as the case
may be. The official accepting service
under this section shall acknowledge
the service and take appropriate ac-
tion. This section does not in any way
abrogate or modify the requirements of
Rule 4(d)(4) and 4(d)(5) of the Federal
Rules of Civil Procedure regarding
service of summons and complaint.

PART 10—MAINTENANCE OF AND
ACCESS TO RECORDS PERTAIN-
ING TO INDIVIDUALS

Subpart A—Applicability and Policy

Sec.
10.1 Applicability.
10.3 Policy.
10.5 Definitions.

Subpart B—General

10.11 Administration of part.
10.13 Privacy Act Officer.
10.15 Protection of records.

Subpart C—Maintenance of Records

10.21 General.
10.23 Accounting of disclosures.
10.25 Mailing lists.
10.27 Government contractors.
10.29 Social Security numbers.

Subpart D—Availability of Records

10.31 Requests for records.
10.33 Acknowledgment and access.
10.35 Conditions of disclosure.
10.37 Identification of individual making re-

quest.
10.39 Location of records.
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Subpart E—Correction of Records

10.41 Requests for correction of records.
10.43 Time limits.
10.45 Statement of disagreement.

Subpart F—Procedures for Reconsidering
Decisions not to Grant Access to or
Amend Records

10.51 General.

Subpart G—Exemptions

10.61 General exemptions.
10.63 Specific exemptions.

Subpart H—Fees

10.71 General.
10.73 Payment of fees.
10.75 Fee schedule.
10.77 Services performed without charge.

Subpart I—Criminal Penalties

10.81 Improper disclosure.
10.83 Improper maintenance of records.
10.85 Wrongfully obtaining records.

APPENDIX A TO PART 10—EXEMPTIONS
APPENDIX B TO PART 10—OFFICE OF THE SEC-

RETARY
APPENDIX C TO PART 10—U.S. COAST GUARD
APPENDIX D TO PART 10—FEDERAL AVIATION

ADMINISTRATION
APPENDIX E TO PART 10—FEDERAL HIGHWAY

ADMINISTRATION
APPENDIX F TO PART 10—FEDERAL RAILROAD

ADMINISTRATION
APPENDIX G TO PART 10—NATIONAL HIGHWAY

TRAFFIC SAFETY ADMINISTRATION
APPENDIX H TO PART 10—URBAN MASS TRANS-

PORTATION ADMINISTRATION
APPENDIX I TO PART 10—SAINT LAWRENCE

SEAWAY DEVELOPMENT CORPORATION
APPENDIX J TO PART 10—RESEARCH AND SPE-

CIAL PROGRAMS ADMINISTRATION

AUTHORITY: 5 U.S.C. 552a; 49 U.S.C. 322.

SOURCE: 45 FR 8993, Feb. 11, 1980, unless
otherwise noted.

Subpart A—Applicability and
Policy

§ 10.1 Applicability.
(a) This part implements section 552a

of title 5, United States Code, as well
as other provisions of the Privacy Act
of 1974, and prescribes rules governing
the availability of those records of the
Department of Transportation which
relate to citizens of the United States
and aliens lawfully admitted for per-
manent residence.

(b) Appendices B through J to this
part:

(1) Describe the places and times at
which records are available for inspec-
tion and copying;

(2) Indicate the systems of records lo-
cated at each facility;

(3) Identify the officials having au-
thority to deny requests for disclosure
of records under this part;

(4) Describe the procedures to be fol-
lowed in requesting correction of a
record in accordance with § 10.41 of this
part; and

(5) List additional personal identi-
fication requirements in accordance
with § 10.37 of this part.

(c) The Assistant Secretary for Ad-
ministration may amend appendix B to
this part to reflect any changes in the
items covered by that appendix, relat-
ing to the Office of the Secretary of
Transportation. The Administrator
concerned may amend the appendix ap-
plicable to that administration to re-
flect any changes in the terms covered
by that appendix.

(d) Appendix A to this part identifies
systems of records which are exempt
from some of the requirements of this
part, in accordance with subpart G and
5 U.S.C. 552a (j) and (k). Appendix A
may be amended by the General Coun-
sel upon the request of the Assistant
Secretary for Administration in the
case of a system of records maintained
by the Office of the Secretary or the
Administrator concerned in the case of
a system of records maintained by an
operating administration.

§ 10.3 Policy.

It is the policy of the Department of
Transportation to comply with the let-
ter and the spirit of the Privacy Act
(the Act). Therefore, personal data con-
tained in each system of records is af-
forded adequate protection against un-
authorized access, is as accurate as is
feasible, and is limited to that nec-
essary to accomplish the stated use or
uses of the system. Further, no system
of records is exempted from the re-
quirements of the Act unless it is de-
termined that to do so is in the best in-
terest of the government with due con-
cern for individual rights.
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§ 10.5 Definitions.
Unless the context requires other-

wise, the following definitions apply in
this part:

Administrator means the head of an
operating administration and includes
the Commandant of the Coast Guard.

Department means the Department of
Transportation, including the Office of
the Secretary and the following operat-
ing administrations:

(a) The United States Coast Guard.
(b) The Federal Aviation Administra-

tion.
(c) The Federal Highway Administra-

tion.
(d) The Federal Railroad Administra-

tion.
(e) The National Highway Traffic

Safety Administration.
(f) The Urban Mass Transportation

Administration.
(g) The St. Lawrence Seaway Devel-

opment Corporation.
(h) The Research and Special Pro-

grams Administration.
General Counsel means the General

Counsel of the Department.
Includes means ‘‘includes but is not

limited to;’’
Individual means a citizen of the

United States or an alien lawfully ad-
mitted;

Maintain includes maintain, collect,
use, or disseminate;

May is used in a permissive sense to
state authority or permission to do the
act prescribed;

Record means any item, collection, or
grouping of information about an indi-
vidual that is maintained by the De-
partment including, but not limited to,
education, financial transactions, med-
ical history, and criminal or employ-
ment history and that contains the
name of, or an identifying number,
symbol, or other identifying particular
assigned to, the individual, such as a
finger or voice print or a photograph;

Secretary means the Secretary of
Transportation or any person to whom
has been delegated authority in the
matter concerned;

System of records means a group of
any records under the control of the
Department from which information is
retrieved by the name of the individual
or by some identifying number, sym-

bol, or other identifying particular as-
signed to the individual;

Statistical record means a record in a
system of records maintained for sta-
tistical research or reporting purposes
only and not in whole or in part in
making any determination about an
identifiable individual, except as pro-
vided by section 8 of title 13, United
States Code; and

Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose which is com-
patible with the purpose for which it
was collected.

Subpart B—General
§ 10.11 Administration of part.

Except as provided in subpart F of
this part, authority to administer this
part in connection with the records of
the Office of the Secretary is delegated
to the Assistant Secretary for Admin-
istration. Authority to administer this
part in connection with records in each
operating administration is delegated
to the Administrator concerned. An
Administrator may redelegate to offi-
cers of that administration the author-
ity to administer this part in connec-
tion with defined systems of records.
An Administrator, however, may re-
delegate his or her duties under sub-
parts F and G of this part only to his
or her deputy and to not more than one
other officer who reports directly to
the Administrator and who is located
at the headquarters of that administra-
tion or at the same location as the ma-
jority of that administration’s systems
of records.

§ 10.13 Privacy Act Officer.
(a) To assist in the oversight of the

implementation and continuing admin-
istration and in evaluating the effec-
tiveness of compliance with the Act,
the Assistant Secretary for Adminis-
tration appoints a principal coordinat-
ing official with the title Privacy Act
Officer, and one Privacy Act Coordina-
tor from his staff.

(b) Inquiries concerning Privacy Act
matters, or requests for assistance,
may be addressed to the Privacy Act
Officer (M–30), Department of Trans-
portation, 400 Seventh Street, SW.,
Washington, DC 20590.
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(c) Administrators may designate
Privacy Act Officers or Coordinators to
act as central coordinators within
their administrations to assist them in
administering the Act.

§ 10.15 Protection of records.
(a) No person may, without permis-

sion, remove any record made available
for inspection or copying under this
part from the place where it is made
available. In addition, no person may
steal, alter, mutilate, obliterate, or de-
stroy, in whole or in part, such a
record.

(b) Section 641 of title 18 of the Unit-
ed States Code provides, in pertinent
part, as follows:

Whoever * * * steals, purloins, or know-
ingly converts to his use or the use of an-
other, or without authority, sells, conveys or
disposes of any record * * * or thing of value
of the United States or of any department or
agency thereof * * * shall be fined not more
than $10,000 or imprisoned not more than 10
years or both; but if the value of such prop-
erty does not exceed the sum of $100, he shall
be fined not more than $1,000 or imprisoned
not more than one year or both * * *.

(c) Section 2071 of title 18 of the Unit-
ed States Code provides, in pertinent
part, as follows:

Whoever willfully and unlawfully conceals,
removes, mutilates, obliterates, or destroys,
or attempts to do so, or with intent to do so
takes and carries away any record, proceed-
ing, map, book, paper, document, or other
thing, filed or deposited * * * in any public
office, or with any * * * public officer of the
United States, shall be fined not more than
$2,000 or imprisoned not more than 3 years,
or both.

Subpart C—Maintenance of
Records

§ 10.21 General.
Except to the extent that a system of

records is exempt in accordance with
subpart G of this part, the Department,
with respect to each system of records:

(a) Maintains in its records only such
information about an individual as is
relevant and necessary to accomplish a
purpose of the Department required to
be accomplished by statute or by exec-
utive order of the President;

(b) Collects information to the great-
est extent practicable directly from

the subject individual when the infor-
mation may result in adverse deter-
minations about an individual’s rights,
benefits, or privileges under Federal
programs;

(c) Informs each individual whom it
asks to supply information, on the
form which it uses to collect the infor-
mation or on a separate form that can
be retained by the individual of:

(1) The authority (whether granted
by statute, or by executive order of the
President) which authorizes the solici-
tation of the information and whether
disclosure of such information is man-
datory or voluntary;

(2) The principal purpose or purposes
for which the information is intended
to be used;

(3) The routine uses, as published
pursuant to paragraph (d)(4) of this sec-
tion, which may be made of the infor-
mation; and

(4) The effects, if any, on the individ-
ual of not providing all or any part of
the requested information;

(d) Publishes in the FEDERAL REG-
ISTER at least annually a notice of the
existence and character of the system
of records, including:

(1) The name and location of the sys-
tem;

(2) The categories of individuals on
whom records are maintained in the
system;

(3) The categories of records main-
tained in the system;

(4) Each routine use of the records
contained in the system, including the
categories of users and the purpose of
such use;

(5) The policies and practices regard-
ing storage, retrievability, access con-
trols, retention, and disposal of the
records;

(6) The title and business address of
the official responsible for the system
of records;

(7) The procedures whereby an indi-
vidual can be notified upon request if
the system of records contains a record
pertaining to that individual;

(8) The procedures whereby an indi-
vidual can be notified upon request
how to gain access to any record per-
taining to that individual contained in
the system of records, and how to con-
test its content; and
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(9) The categories of sources of rec-
ords in the system;

(e) Maintains all records which are
used in making any determination
about any individual with such accu-
racy, relevancy, timeliness, and com-
pleteness as is reasonably necessary to
assure fairness to the individual in the
determination;

(f) Prior to disseminating any record
about an individual to any person
other than an agency, unless the dis-
semination is made pursuant to
§ 10.35(a)(2), makes reasonable efforts to
assure that such records are accurate,
complete, timely, and relevant for the
Department’s purposes;

(g) Maintains no record describing
how any individual exercises rights
guaranteed by the First Amendment
unless:

(1) Expressly authorized by the Gen-
eral Counsel; and

(2) Expressly authorized by statute or
by the individual about whom the
record is maintained or unless perti-
nent to and within the scope of an au-
thorized law enforcement activity;

(h) Makes reasonable efforts to serve
notice on an individual when any
record on such individual is made
available to any person under compul-
sory legal process when such process
becomes a matter of public record.

§ 10.23 Accounting of disclosures.
Each operating administration and

the Office of the Secretary, with re-
spect to each system of records under
its control:

(a) Except for disclosures made under
§ 10.35(a) (1) or (2) of this part, keep an
accurate accounting of:

(1) The date, nature, and purpose of
each disclosure of a record to any per-
son or to another agency made under
§ 10.33; and

(2) The name and address of the per-
son or agency to whom the disclosure
is made;

(b) Retains the accounting made
under paragraph (a) of this section for
at least five years or the life of the
record, whichever is longer, after the
disclosure for which the accounting is
made;

(c) Except for disclosures made under
§ 10.33(a)(7) of this part, makes the ac-
counting made under paragraph (a)(1)

of this section available to the individ-
ual named in the record at his request;
and

(d) Informs any person or other agen-
cy about any correction or notation of
dispute made by the agency in accord-
ance with § 10.45 of any record that has
been disclosed to the person or agency
if an accounting of the disclosure was
made.

§ 10.25 Mailing lists.
An individual’s name and address is

not sold or rented unless such action is
specifically authorized by law. This
provision shall not be construed to re-
quire the withholding of names and ad-
dresses otherwise permitted to be made
public.

§ 10.27 Government contractors.
When the Department provides by a

contract for the operation by or on be-
half of the Department of a system of
records to accomplish a function of the
Department, the requirements of this
part are applied to such system. For
purposes of subpart I, CRIMINAL PEN-
ALTIES, any such contractor and any
employee of the contractor are consid-
ered, in accordance with section 3(m) of
the Privacy Act, to be employees of the
Department.

§ 10.29 Social Security numbers.
(a) No individual is denied any right,

benefit, or privilege provided by law
because of such individual’s refusal to
disclose his Social Security account
number.

(b) The provisions of paragraph (a) of
this section do not apply to:

(1) Any disclosure which is required
by Federal statute; or

(2) The disclosure of a Social Secu-
rity number when such disclosure was
required under statute or regulation
adopted prior to January 1, 1975, to ver-
ify the identity of an individual.

(c) When an individual is requested to
disclose his or her Social Security ac-
count number, that individual is in-
formed whether that disclosure is man-
datory or voluntary, by what statutory
or other authority such number is so-
licited, what uses are made of it, and
what detriments, including delay in
the location of records, are incurred if
the number is not provided.
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Subpart D—Availability of Records

§ 10.31 Requests for records.

(a) Ordinarily, each person desiring
to determine whether a record pertain-
ing to him or her is contained in a sys-
tem of records covered by this part or
desiring access to a record covered by
this part, or to obtain a copy of such a
record, shall make a request in writing
as provided in the pertinent appendix
to this part. In exceptional cases oral
requests are accepted.

(b) Each request shall specify the
name of the requesting individual and
the system of records in which the sub-
ject record is located or thought to be
located. If assistance is required to de-
termine the system of records identi-
fication number assigned in the sys-
tems notices, such assistance may be
obtained from the appropriate Privacy
Act officer or his assistant. Refer to
§ 10.13 for procedures for requesting as-
sistance.

§ 10.33 Acknowledgment and access.

(a) Requests by an individual to de-
termine whether he or she is the sub-
ject of a record in a system of records,
or requesting access to a record in a
system of records, should be acknowl-
edged within 10 working days, where
the request is by mail. For requests in
person, an immediate response is given,
either granting access or informing
such individual when notification or
access may be expected.

(b) If the response granting access or
copies of the record is made within 10
working days, separate acknowledg-
ment is not required.

(c) Although requests for access to a
record are normally in writing, e.g., by
filing a written form or letter, it is the
option of the individual to mail or
present the request form in person.

§ 10.35 Conditions of disclosure.

(a) No record which is contained
within a system of records within the
Department is disclosed by any means
of communication to any person, or to
another agency, except pursuant to a
written request by, or with the prior
written consent of, the individual to
whom the record pertains, unless dis-
closure of the record would be:

(1) To those officers and employees of
the Department who have a need for
the record in the performance of their
duties;

(2) Required under part 7 of this title
which implements the Freedom of In-
formation Act;

(3) For a routine use as defined in
§ 10.5 and described pursuant to
§ 10.21(d)(4);

(4) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of title 13,
United States Code;

(5) To a recipient who has provided
the Department with advance adequate
written assurance that the record will
be used solely as a statistical research
or reporting record, and the record is
to be transferred in a form that is not
individually identifiable;

(6) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the U.S. Government, or for evaluation
by the Administrator of General Serv-
ices or his designee to determine
whether the record has such value;

(7) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of
the United States for a civil or crimi-
nal law enforcement activity if the ac-
tivity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to the
agency which maintains the record
specifying the particular portion de-
sired and the law enforcement activity
for which the record is sought;

(8) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if
upon such disclosure notification is
transmitted to the last known address
of such individual;

(9) To either House of the Congress,
or to the extent of matters within its
jurisdiction, any committee or sub-
committee thereof, any joint commit-
tee of the Congress or subcommittee of
any such joint committee;

(10) To the Comptroller General, or
any authorized representatives, in the
course of the performance of the duties
of the General Accounting Office; or
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(11) Pursuant to the order of a court
of competent jurisdiction.

(b) Any individual requesting access
to his or her record or to any informa-
tion pertaining to that individual
which is contained within a system of
records within the Department has ac-
cess to that record or information un-
less the system of records within which
the record or information is contained
is exempted from disclosure in accord-
ance with subpart G, provided, how-
ever, that nothing in this part is
deemed to require that an individual be
given access to any information com-
piled in reasonable anticipation of a
civil action or proceeding. No exemp-
tion contained in subpart G of part 7 of
the regulations of the Office of the Sec-
retary is relied upon to withhold from
an individual any record which is oth-
erwise accessible to such individual
under the provisions of this part. Any
individual who is given access to a
record or information pertaining to
him is permitted to have a person of
his or her own choosing accompany
him and to have a copy made of all or
any portion of the record or informa-
tion in a form comprehensible to the
individual. When deemed appropriate,
the individual may be required to fur-
nish a written statement authorizing
discussion of his record in the accom-
panying person’s presence.

(c) Medical records.Where requests are
for access to medical records, including
psychological records, the decision to
release directly to the individual, or to
withhold direct release, shall be made
by a medical practitioner. Where the
medical practitioner has ruled that di-
rect release will do harm to the indi-
vidual who is requesting access, normal
release through the individual’s chosen
medical practitioner will be rec-
ommended. Final review and decision
on appeals of disapprovals of direct re-
lease will rest with the General Coun-
sel.

(d) Any person requesting access to
records or to any information pertain-
ing to other individuals is not granted
such access unless that person can
show that he or she has obtained per-
mission for such access from the indi-
vidual to whom the record pertains,
unless the request comes within one of

the exceptions of paragraph (a) of this
section.

§ 10.37 Identification of individual
making request.

No record or information contained
in a system of records is disclosed to an
individual nor is any correction of a
record in accordance with subpart E
made at the request of an individual
unless that individual demonstrates
that he or she is who he or she claims
to be. Normally, identity can be proven
for individuals who appear in person by
the presentation of an identifying doc-
ument issued by a recognized organiza-
tion (e.g., a driver’s license or a credit
card) and which contains a means of
verification such as a photograph or a
signature. For requests by mail, the
unique identifier used in the system
should be included if known. Responses
to mail requests are normally sent
only to the name and address listed in
the system of records. In the case of
particularly sensitive records, addi-
tional identification requirements may
be imposed. In such cases, these addi-
tional requirements are listed in the
public notice for the system and in the
appropriate appendix to this part.

§ 10.39 Location of records.
Each record made available under

this subpart is available for inspection
and copying during regular working
hours at the place where it is located,
or, upon reasonable notice, at the docu-
ment inspection facilities of the Office
of the Secretary or each administra-
tion as set forth in the appendix appli-
cable to that office or administration.
Original records may be copied but
may not be released from custody.
Upon payment of the appropriate fee,
copies are mailed to the requester.

Subpart E—Correction of Records
§ 10.41 Requests for correction of

records.
Any person who desires to have a

record pertaining to that person cor-
rected shall submit a written request
detailing the correction and the rea-
sons the record should be so corrected.
Requests for correction of records shall
be submitted in accordance with the
procedures of the organization set
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forth in appendices B through J to this
part for the appropriate operating ele-
ment of the Department.

§ 10.43 Time limits.

Within ten days (excluding Saturday,
Sunday, and legal holidays) of the re-
ceipt in accordance with § 10.41 of a re-
quest by an individual to amend a
record pertaining to him, the receipt of
the request is acknowledged in writing.
If a determination is made to correct
the record as requested, the correction
is promptly made. If a determination is
made not to correct a record the indi-
vidual is informed promptly of the
right to appeal in accordance with sub-
part F. If an appeal of a refusal to cor-
rect a record is in accordance with sub-
part F, a determination whether to
correct the record is made within thir-
ty days (excluding Saturday, Sunday,
and legal holidays) of the receipt of the
appeal unless, for good cause shown the
Administrator concerned, or in the
case of the Office of the Secretary, the
General Counsel, extends such period.
Where an extension is taken, the party
taking the appeal is promptly notified
of such fact.

§ 10.45 Statement of disagreement.

If a determination is made not to
amend a record, the requester is in-
formed of the right to file a concise
statement setting forth the reasons for
disagreement with the refusal to
amend. In any disclosure containing in-
formation about which an individual
has filed such a statement of disagree-
ment, the portions of the record which
are disputed are noted clearly and cop-
ies of the statement of disagreement
provided. If the Administrator con-
cerned or his or her delegee, or in the
case of the Office of the Secretary, the
General Counsel or his or her delegee,
deems it appropriate, copies of a con-
cise statement of the reasons for not
making the amendments requested
may be provided along with the state-
ment of disagreement.

Subpart F—Procedures for Recon-
sidering Decisions not to
Grant Access to or Amend
Records

§ 10.51 General.
(a) Each officer or employee of the

Department who, upon a request by a
member of the public for a record
under this part, makes a determination
that access is not to be granted or who
determines not to amend a record in a
requested manner, gives a written
statement of the reasons for that de-
termination to the person making the
request and indicates the name and
title or position of each person respon-
sible for the denial of such request and
the procedure for appeal within the De-
partment.

(b) Any person:
(1) Who has been given a determina-

tion pursuant to paragraph (a) of this
section, that access will not be grant-
ed; or

(2) Who has been informed that an
amendment to a requested record will
not be made;
may apply to the Administrator con-
cerned, or in the case of the Office of
the Secretary, to the General Counsel
for review of that decision. A deter-
mination that access will not be grant-
ed or a record amended is not adminis-
tratively final for the purposes of judi-
cial review unless it was made by the
Administrator concerned or his or her
delegee, or the General Counsel or his
or her delegee, as the case may be.
Upon a determination that an appeal
will be denied, the requester is in-
formed in writing of the reasons for the
determination, and the names and ti-
tles or positions of each person respon-
sible for the determination, and that
the determination may be appealed to
the District Court of the United States
in the district in which the complain-
ant resides, or has his or her principal
place of business, or in which the
records are located, or in the District
of Columbia.

(c) Each application for review must
be made in writing and must include
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all information and arguments relied
upon by the person making the re-
quest. It is recommended that such re-
quest be made within 180 days of the
date of the initial denial; however, ex-
ceptions to this time period are consid-
ered in the event that a longer time is
required for good reasons.

(d) Upon a determination that a re-
quest for the correction of a record will
be denied, the requester is informed
that he may file a concise statement in
accordance with § 10.45.

(e) Each application for review must
indicate that it is an appeal from a de-
nial of a request made under the Pri-
vacy Act. The envelope in which the
application is sent should be marked
prominently with the words ‘‘Privacy
Act.’’ If these requirements are not
met, the time limits described in § 10.43
do not begin to run until the applica-
tion has been identified by an employee
of the Department as an application
under the Privacy Act and has been re-
ceived by the appropriate office.

(f) The Administrator concerned, or
the General Counsel, as the case may
be, may require the person making the
request to furnish additional informa-
tion, or proof of factual allegations,
and may order other proceedings ap-
propriate in the circumstances. The de-
cision of the Administrator concerned,
or the General Counsel, as the case
may be, as to the availability of the
record or whether to amend the record
is administratively final.

(g) The decision by the Adminis-
trator concerned, or the General Coun-
sel, as the case may be, not to disclose
a record under this part is considered a
determination for the purposes of sec-
tion 552a(g) of title 5, United States
Code, ‘‘Civil Remedies.’’

(h) Any final decision by an Adminis-
trator or his or her delegee, identified
in appendices B through J of this part,
not to grant access to or amend a
record under this part, is subject to
concurrence by the General Counsel or
his or her delegee.

Subpart G—Exemptions
§ 10.61 General exemptions.

(a) The Assistant Secretary for Ad-
ministration, with regard to the Inves-
tigations Divisions; the Federal Avia-

tion Administrator, with regard to the
FAA’s Investigative Record System
(DOT/FAA 815) and also with regard to
the police functions of the National
Capital Airport Police; and the Com-
mandant of U.S. Coast Guard, with re-
gard to the Intelligence and Security
Division, may exempt from any part of
the Act and this part except sub-
sections (b), (c)(1) and (2), (e)(4)(A)
through (F), (e)(6), (7), (9), (10), and (11),
and (i) of the Act, and implementing
§§ 10.35, 10.23(a) and (b), 10.21(d)(1)
through (6), 10.81, 10.83, and 10.85, any
systems of records, or portions thereof,
which they maintain which consist
wholly of;

(1) Information compiled for the pur-
pose of identifying individual criminal
offenders and alleged offenders and
consisting only of identifying data and
notations of arrests, the nature and
disposition of criminal charges, sen-
tencing, confinement, release, and pa-
role and probation status;

(2) Information compiled for the pur-
pose of a criminal investigation, in-
cluding reports of informants and in-
vestigators, and associated with an
identifiable individual; or

(3) Reports identifiable to an individ-
ual compiled at any stage of the proc-
ess of enforcement of the criminal laws
from arrest or indictment through re-
lease from supervision.

(b) The requirements (including gen-
eral notice) of sections 553(b)(1), (2) and
(3), and (c) and (e) of title 5, United
States Code, will be met by publication
in appendix A to this part, which must,
at a minimum, specify:

(1) The name of the system; and
(2) The specific provisions of the Act

from which the system is to be exempt-
ed and the reasons therefor.

(c) Any decision to exempt a system
of records under this section is subject
to concurrence by the General Counsel.

(d) Any person may petition the Sec-
retary in accordance with the provi-
sions of part 5 of this title, to institute
a rulemaking proceeding for the
amendment or repeal of any exemp-
tions established under this section.

[45 FR 8993, Feb. 11, 1980, as amended at 58
FR 67697, Dec. 22, 1993]
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§ 10.63 Specific exemptions.
The Secretary or his or her delegee,

in the case of the Office of the Sec-
retary, or the Administrator or his or
her delegee, in the case of an operating
administration, may exempt any sys-
tem of records which is maintained by
the Office of the Secretary or the ad-
ministration, as the case may be, from
subsections (c)(3), (d), (e)(1), (e)(4)(G),
(H), and (I), and (f) of the Act and im-
plementing §§ 10.23(c); 10.35(b); 10.41;
10.43; 10.45; 10.21(a) and 10.21(d)(6), (7)
and (8) of this part, under the following
conditions;

(a) The system of records must con-
sist of:

(1) Records subject to the provisions
of section 552(b)(1) of title 5, United
States Code;

(2) Investigatory material compiled
for law enforcement purposes, other
than material within the scope of
§ 10.61(a)(2): Provided, however, That if
any individual is denied any right,
privilege, or benefit to which that indi-
vidual would otherwise be entitled by
Federal law, or for which that individ-
ual would otherwise be eligible, as a re-
sult of the maintenance of such mate-
rial, such material is provided to such
individual, except to the extent that
the disclosure of such material would
reveal the identity of a source who fur-
nished information to the Government
under an express promise that the iden-
tity of the source would be held in con-
fidence, or, prior to September 27, 1975,
the effective date of the Privacy Act of
1974, under an implied promise that the
identity of the source would be held in
confidence;

(3) Records maintained in connection
with providing protective services to
the President of the United States or
other individuals pursuant to section
3056 of title 18, United States Code;

(4) Records required by statute to be
maintained and used solely as statis-
tical records;

(5) Investigatory material compiled
solely for the purpose of determining
suitability, eligibility, or qualifica-
tions for Federal civilian employment,
military service, Federal contracts, or
access to classified information, but
only to the extent that the disclosure
of such material would reveal the iden-
tity of a source who furnished informa-

tion to the Government under an ex-
press promise that the identity of the
source would be held in confidence, or,
prior to September 27, 1975, the effec-
tive date of the Privacy Act of 1974,
under an implied promise that the
identity of the source would be held in
confidence;

(6) Testing or examination material
used solely to determine individual
qualifications for appointment or pro-
motion in the Federal service the dis-
closure of which would compromise the
objectivity or fairness of the testing or
examination process; or

(7) Evaluation material used to deter-
mine potential for promotion in the
armed services, but only to the extent
that the disclosure of such material
would reveal the identity of a source
who furnished information to the Gov-
ernment under an express promise that
the identity of the source would be
held in confidence, or, prior to the ef-
fective date of this section, under an
implied promise that the identity of
the source would be held in confidence.

(b) The requirements (including gen-
eral notice) of sections 553 (b) (1), (2)
and (3), and (c) and (e) of title 5, United
States Code, will be met by publication
in appendix A to this part, which must,
at a minimum, specify:

(1) The name of the systems; and
(2) The specific provisions of the Act

from which the system is to be exempt-
ed and the reasons therefor.

(c) Any decision to exempt a system
of records under this section is subject
to the concurrence of the General
Counsel.

(d) Any person may petition the Sec-
retary in accordance with the provi-
sions of 49 CFR part 5, to institute a
rulemaking for the amendment or re-
peal of any exemptions established
under this section.

Subpart H—Fees

§ 10.71 General.

This subpart prescribes fees for serv-
ices performed for the public under this
part by the Department.

§ 10.73 Payment of fees.

The fees prescribed in this subpart
may be paid by check, draft, or postal
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money order payable to the Treasury
of the United States.

§ 10.75 Fee schedule.
(a) Copies of documents by photocopy or similar

method:
Each page not larger than 11 x 17 inches:

First page .................................................... $.25
Each page ................................................... .05

(b) Copies of documents by typewriter: Each page .. 2.00
(c) Certified copies of documents:

(1) With Department of Transportation seal ....... 3.00
(2) True copy, without seal ................................. 1.00

(d) Photographs:
(1) Black and white print (from negative) ........... 1.25
(2) Black and white print (from print) ................. 3.15
(3) Color print (from negative) ............................ 3.50
(4) Color print (from print) .................................. 6.25

(e) Duplicate data tapes—each reel of tape or frac-
tion thereof ............................................................. 36.00

The applicant must furnish the nec-
essary number of blank magnetic
tapes. The tapes must be compatible
for use in the supplier’s computer sys-
tem, 1⁄2 inch wide and 2,400 feet long,
and must be capable of recording data
at a density of 556 or 800 characters per
inch. Unless otherwise designated, the
tapes will be recorded at 556 CPI den-
sity. The Department of Transpor-
tation is not responsible for damaged
tape. However, if the applicant fur-
nishes a replacement for a damaged
tape, the duplication process is com-
pleted at no additional charge.
(f) Microreproduction fees are as follows:

(1) Microfilm copies, each 100 foot roll or less .. $3.75
(2) Microfiche copies, each standard size sheet

(4′′ x 6′′ containing up to 65 frames) .............. .15
(3) Apertune card to hard copy, each copy ....... .50
(4) 16mm microfilm to hard copy:

First .............................................................. .25
Additional ..................................................... .07

(g) Computerline printer output, each 1,000 lines or
fraction thereof ....................................................... 1.00

§ 10.77 Services performed without
charge.

(a) No fee is charged for time spent in
searching for records or reviewing or
preparing correspondence related to
records subject to this part.

(b) No fee is charged for documents
furnished in response to:

(1) A request from an employee or
former employee of the Department for
copies of personnel records of the em-
ployee;

(2) A request from a Member of Con-
gress for official use;

(3) A request from a State, territory,
U.S. possession, county or municipal
government, or an agency thereof;

(4) A request from a court that will
serve as a substitute for the personal
court appearance of an officer or em-
ployee of the Department;

(5) A request from a foreign govern-
ment or an agency thereof, or an inter-
national organization.

(c) Documents are furnished without
charge or at a reduced charge, if the
Assistant Secretary of Administration
or the Administrator concerned, as the
case may be, determines that waiver or
reduction of the fee is in the public in-
terest, because furnishing the informa-
tion can be considered as primarily
benefiting the general public.

(d) When records are maintained in
computer-readable form rather than
human-readable form, one printed copy
is made available which has been trans-
lated to human-readable form without
a charge for translation but in accord-
ance with § 10.75(g), regarding computer
line-printed charges.

Subpart I—Criminal Penalties

§ 10.81 Improper disclosure.

Any officer or employee of the De-
partment who by virtue of his or her
employment or official position, has
possession of, or access to, agency
records which contain individually
identifiable information the disclosure
of which is prohibited by this part and
who knowing that disclosure of the
specific material is so prohibited, will-
fully discloses the material in any
manner to any person or agency not
entitled to receive it, is guilty of a
misdemeanor and fined not more than
$5,000 in accordance with 5 U.S.C.
552a(i)(1).

§ 10.83 Improper maintenance of
records.

Any officer or employee of the De-
partment who willfully maintains a
system of records without meeting the
notice requirements of § 10.21(d) of this
part is guilty of a misdemeanor and
fined not more than $5,000 in accord-
ance with 5 U.S.C. 552a(i)(2).
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§ 10.85 Wrongfully obtaining records.
Any person who knowingly and will-

fully requests or obtains any record
concerning an individual from the De-
partment under false pretenses is
guilty of a misdemeanor and fined not
more than $5,000 in accordance with 5
U.S.C. 552a(i)(3).

APPENDIX A TO PART 10—EXEMPTIONS

Part I. General Exemptions

Those portions of the following systems of
records that consist of (a) Information com-
piled for the purpose of identifying individ-
ual criminal offenders and alleged offenders
and consisting only of identifying data and
notations of arrests, the nature and disposi-
tion of criminal charges, sentencing, con-
finement, release, and parole and probation
status; (b) information compiled for the pur-
pose of a criminal investigation, including
reports of informants and investigators, and
associated with an identifiable individual; or
(c) reports identifiable to an individual com-
piled at any stage of the process of enforce-
ment of the criminal laws from arrest or in-
dictment through release from supervision,
are exempt from all parts of 5 U.S.C. 552a ex-
cept subsections (b) (Conditions of disclo-
sure); (c) (1) and (2) (Accounting of certain
disclosures); (e)(4) (A) through (F) (Publica-
tion of existence and character of system);
(e)(6) (Ensure records are accurate, relevant,
timely, and complete before disclosure to
person other than an agency and other than
pursuant to a Freedom of Information Act
request), (7) (Restrict recordkeeping on First
Amendment rights), (9) (Rules of conduct),
(10) (Safeguards), and (11) (Routine use publi-
cation); and (i) (Criminal penalties):

A. The Investigative Records System
maintained by the Assistant Inspector Gen-
eral for Investigations, Office of the Inspec-
tor General, Office of the Secretary (DOT/
OST 100).

B. Police Warrant Files and Central Files
maintained by the Federal Aviation Admin-
istration (DOT/FAA 807).

C. Law Enforcement Information System,
maintained by the Office of Law Enforce-
ment and Defense Operations, U.S. Coast
Guard (DOT/CG 613).

D. Investigations and Security Investiga-
tive Case Systems, maintained by the Inves-
tigations and Security Division, U.S. Coast
Guard (DOT/CG 611).

E. The Investigative Records System main-
tained by the Federal Aviation Administra-
tion regarding criminal investigations con-
ducted by offices of Investigations and Secu-
rity at headquarters and FAA Regional and
Center Security Divisions (DOT/FAA 815).

F. Joint Maritime Intelligence Element
(JMIE) Support System, maintained by the

Operations Systems, Center, US Coast Guard
(DOT/CG 642).

These exemptions are justified for the fol-
lowing reasons:

1. From subsection (c)(3), because making
available to a record subject the accounting
of disclosures from records concerning him/
her would reveal investigative interest by
not only DOT but also the recipient agency,
thereby permitting the record subject to
take appropriate measures to impede the in-
vestigation, as by destroying evidence, in-
timidating potential witnesses, fleeing the
area to avoid the thrust of the investigation,
etc.

2. From subsections (d), (e)(4) (G) and (H),
(f), and (g), because granting an individual
access to investigative records, and granting
him/her rights to amend/contest that infor-
mation, interfere with the overall law en-
forcement process by revealing a pending
sensitive investigation, possibly identify a
confidential source, disclose information
that would constitute an unwarranted inva-
sion of another individual’s personal privacy,
reveal a sensitive investigative technique, or
constitute a potential danger to the health
or safety of law enforcement personnel.

3. From subsection (e)(1), because it is
often impossible to determine relevancy or
necessity of information in the early stages
of an investigation. The value of such infor-
mation is a question of judgement and tim-
ing: what appears relevant and necessary
when collected may ultimately be evaluated
and viewed as irrelevant and unnecessary to
an investigation. In addition, DOT may ob-
tain information concerning the violation of
laws other than those within the scope of its
jurisdiction. In the interest of effective law
enforcement, DOT should retain this infor-
mation because it may aid in establishing
patterns of unlawful activity and provide
leads for other law enforcement agencies.
Further, in obtaining evidence during an in-
vestigation, information may be provided to
DOT that relates to matters incidental to
the main purpose of the investigation but
that may be pertinent to the investigative
jurisdiction of another agency. Such infor-
mation cannot readily be identified.

4. From subsection (e)(2), because in a law
enforcement investigation it is usually coun-
terproductive to collect information to the
greatest extent practicable directly from the
subject of the information. It is not always
feasible to rely upon the subject of an inves-
tigation as a source for information that
may implicate him/her in illegal activities.
In addition, collecting information directly
from the subject could seriously compromise
an investigation by prematurely revealing
its nature and scope, or could provide the
subject with an opportunity to conceal
criminal activities, or intimidate potential
sources, in order to avoid apprehension.
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5. From subsection (e)(3), because provid-
ing such notice to the subject of an inves-
tigation, or to other individual sources,
could seriously compromise the investiga-
tion by prematurely revealing its nature and
scope, or could inhibit cooperation, permit
the subject to evade apprehension, or cause
interference with undercover activities.

Part II. Specific Exemptions

A. The following systems of records are ex-
empt from subsection (c)(3) (Accounting of
Certain Disclosures), (d) (Access to Records),
(e)(4) (G), (H), and (I) (Agency Require-
ments), and (f) (Agency Rules) of 5 U.S.C.
552a, to the extent that they contain inves-
tigatory material compiled for law enforce-
ment purposes in accordance with 5 U.S.C.
552a(k)(2):

1. Investigative Record System (DOT/FAA
815) maintained by the Federal Aviation Ad-
ministration at the Office of Civil Aviation
Security in Washington, DC; the FAA re-
gional Civil Aviation Security Divisions; the
Civil Aviation Security Division at the Mike
Monroney Aeronautical Center in Oklahoma
City, Oklahoma; the FAA Civil Aviation Se-
curity Staff at the FAA Technical Center in
Atlantic City, New Jersey; and the various
Federal Records Centers located throughout
the country.

2. FHWA Investigations Case File System,
maintained by the Office of Program Review
and Investigations, Federal Highway Admin-
istration (DOT/FHWA 214).

3. FHWA Motor Carrier Safety Proposed
Civil and Criminal Enforcement Cases, main-
tained by the Bureau of Motor Carrier Safe-
ty, Federal Highway Administration (DOT/
FHWA 204).

4. Recreational Boating and Law Enforce-
ment Cases (DOT/CG 505), maintained by the
Office of Boating Safety, U.S. Coast Guard.

5. Port Safety Reporting System—Individ-
ual Violation Histories (DOT/CG 561), main-
tained by the Office of Marine Environment
and Systems, U.S. Coast Guard.

6. Merchant Vessel Casualty Reporting
System (DOT/CG 590), maintained by the Of-
fice of Merchant Marine Safety, U.S. Coast
Guard.

7. U.S. Merchant Seaman’s Records (DOT/
CG 589), maintained by the Office of Mer-
chant Marine Safety, U.S. Coast Guard.

8. Intelligence and Security Investigative
Case Systems (DOT/CG 611), maintained by
the Office of Operations, U.S. Coast Guard.

9. Port Security Case System (DOT/CG
612), maintained by the Office of Operations,
U.S. Coast Guard.

10. DOT/NHTSA Investigations of Alleged
Misconduct or Conflict of Interest, main-
tained by the Associate Administrator for
Administration, National Highway Traffic
Safety Administration (DOT/NHTSA 458).

11. Investigations of Violations of Marine
Safety Laws (DOT/CG 587), maintained by

the Office of Merchant Marine Safety, U.S.
Coast Guard.

12. Civil Aviation Security System (DOT/
FAA 813), maintained by the Office of Civil
Aviation Security Policy and Planning, Fed-
eral Aviation Administration.

13. Law Enforcement Information System,
maintained by the Office of Law Enforce-
ment and Defense Operations, U.S. Coast
Guard (DOT/CG 613).

14. Joint Maritime Intelligence Element
(JMIE) Support System, maintained by the
Operations Systems, Center, US Coast Guard
(DOT/CG 642).

These exemptions are justified for the fol-
lowing reasons:

1. From subsection (c)(3), because making
available to a record subject the accounting
of disclosures from records concerning him/
her would reveal investigative interest by
not only DOT but also the recipient agency,
thereby permitting the record subject to
take appropriate measures to impede the in-
vestigation, as by destroying evidence, in-
timidating potential witnesses, fleeing the
area to avoid the thrust of the investigation,
etc.

2. From subsections (d), (e)(4) (G) and (H),
(f), and (g), because granting an individual
access to investigative records, and granting
him/her rights to amend/disagree with that
information, interfere with the overall law
enforcement process by revealing a pending
sensitive investigation, possibly identify a
confidential source, disclose information
that would constitute an unwarranted inva-
sion of another individual’s personal privacy,
reveal a sensitive investigative technique, or
constitute a potential danger to the health
or safety of law enforcement personnel.

B. The following systems of records are ex-
empt from subsections (c)(3) (Accounting of
Certain Disclosures) and (d) (Access to
Records) of 5 U.S.C. 552a, in accordance with
5 U.S.C. 552a(k)(2):

1. General Air Transportation Records on
Individuals, maintained by various offices in
the Federal Aviation Administration (DOT/
FAA 847).

2. Investigative Records System, main-
tained by the Assistant Inspector General for
Investigations in the Office of the Inspector
General (DOT/OST 100).

These exemptions are justified for the fol-
lowing reasons:

1. From subsection (c)(3), because making
available to a record subject the accounting
of disclosures from records concerning him/
her would reveal investigative interest by
not only DOT but also the recipient agency,
thereby permitting the record subject to
take appropriate measures to impede the in-
vestigation, as by destroying evidence, in-
timidating potential witnesses, fleeing the
area to avoid the thrust of the investigation,
etc.
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2. From subsection (d), because granting an
individual access to investigative records
could interfere with the overall law enforce-
ment process by revealing a pending sen-
sitive investigation, possibly identify a con-
fidential source, disclose information that
would constitute an unwarranted invasion of
another individual’s personal privacy, reveal
a sensitive investigative technique, or con-
stitute a potential danger to the health or
safety of law enforcement personnel.

C. The system of records known as the
Alaska Railroad Examination of Operating
Personnel, maintained by the Alaska Rail-
road, Federal Railroad Administration (DOT/
FRA 100), is exempt from the provisions of
subsection (d) of 5 U.S.C. 552a. The release of
these records would compromise their value
as impartial measurement standards for ap-
pointment and promotion within the Federal
Service.

D. Those portions of the following systems
of records consisting of investigatory mate-
rial compiled for the purpose of determining
suitability, eligibility, or qualifications for
Federal civilian employment, military serv-
ice, or access to classified information or
used to determine potential for promotion in
the armed services, are exempt from sections
(c)(3) (Accounting of Certain Disclosures), (d)
(Access to Records), (e)(4) (G), (H), and (I)
(Agency Requirements), and (f) (Agency
Rules) of 5 U.S.C. 552a to the extent that dis-
closure of such material would reveal the
identity of a source who provided informa-
tion to the Government under an express or,
prior to September 27, 1975, an implied prom-
ise of confidentiality (5 U.S.C. 552a(k) (5) and
(7)):

1. Investigative Records System, main-
tained by the Assistant Inspector General for
Investigations in the Office of the Inspector
General (DOT/OST 100).

2. Intelligence and Security Investigative
Case System (DOT/CG 611), maintained by
the Office of Operations, U.S. Coast Guard.

3. Officer Selection and Appointment Sys-
tem (DOT/CG 625), maintained by the Office
of Personnel, U.S. Coast Guard.

4. Official Officer Service Records (DOT/CG
626), maintained by the Office of Personnel,
U.S. Coast Guard.

5. Enlisted Recruiting Selection Record
System maintained by the Office of Person-
nel, U.S. Coast Guard.

6. Officer, Enlisted, and Recruiting Selec-
tion Test Files (DOT/CG 628), maintained by
the Office of Personnel, U.S. Coast Guard.

7. Enlisted Personnel Record System,
(DOT/CG 629), maintained by the Office of
Personnel, U.S. Coast Guard.

8. Coast Guard Personnel Security Pro-
gram (DOT/CG 633), maintained by the Office
of Personnel, U.S. Coast Guard.

9. Official Coast Guard Reserve Service
Record System (DOT/CG 676), maintained by
the Office of Reserve, U.S. Coast Guard.

10. Investigative Record System, main-
tained by the Federal Aviation Administra-
tion at FAA Regional and Center Air Trans-
portation Security Divisions; the Investiga-
tions and Security Division, Aeronautical
Center; and Office of Investigations and Se-
curity, Headquarters, Washington, D.C.
(DOT/FAA 815).

11. Military Training and Education Rec-
ords (DOT/CG 622), maintained by the Office
of Personnel, U.S. Coast Guard.

12. Files pursuant to suitability for em-
ployment with National Highway Traffic
Safety Administration (DOT/NHTSA–457)
containing confidential investigatory re-
ports.

The purpose of these exemptions is to pre-
vent disclosure of the identities of sources
who provide information to the government
concerning the suitability, eligibility, or
qualifications of individuals for Federal ci-
vilian employment, contracts, access to clas-
sified information, or appointment or pro-
motion in the armed services, and who are
expressly or, prior to September 27, 1975, im-
plied promised confidentiality (5 U.S.C.
552a(k) (5) and (7)).

E. Those portions of the following systems
of records consisting of testing or examina-
tion material used solely to determine indi-
vidual qualifications for appointment or pro-
motion in the Federal Service are exempt
from subsections (c)(3) (Accounting of Cer-
tain Disclosures), (d) (Access to Records),
(e)(4) (G), (H) and (I) (Agency Requirements),
and (f) (Agency Rules) of 5 U.S.C. 552a:

1. Officer, Enlisted and Recruiting Selec-
tion Test Files (DOT/CG 628), maintained by
the Office of Personnel, U.S. Coast Guard.

2. Official Coast Guard Reserve Service
Record System (DOT/CG 676), maintained by
the Office of Reserve, U.S. Coast Guard.

3. Military Training and Education Rec-
ords (DOT/CG 622), maintained by the Office
of Personnel, U.S. Coast Guard.

4. Reference Files (DOT/NHTSA 457), main-
tained by the National Highway Traffic Safe-
ty Administration personnel offices to deter-
mine fitness for employment prior to hiring.

The purpose of these exemptions is to pre-
serve the value of these records as impartial
measurement standards for appointment and
promotion within the Federal service.

F. Those portions of the following systems
of records which consist of information prop-
erly classified in the interest of national de-
fense or foreign policy in accordance with 5
U.S.C. 552(b)(1) are exempt from sections
(c)(3) (Accounting of Certain Disclosures), (d)
(Access to Records), (e)(4) (G), (H) and (I)
(Agency Requirements), and (f) (Agency
Rules) of 5 U.S.C. 552a:

1. Investigative Record System maintained
by the Assistant Inspector General for Inves-
tigations in the Office of the Inspector Gen-
eral (DOT/OST 100).
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2. Personnel Security Records System,
maintained by the Office of Investigations
and Security, Office of the Secretary (DOT/
OST 016).

3. Civil Aviation Security System (DOT/
FAA 813), maintained by the Office of Civil
Aviation Security, Federal Aviation Admin-
istration.

4. Joint Maritime Intelligence Element
(JMIE) Support System, maintained by the
Operations Systems Center, US Coast Guard
(DOT/CG 642).

The purpose of these exemptions is to pre-
vent the disclosure of material authorized to
be kept secret in the interest of national de-
fense or foreign policy, in accordance with 5
U.S.C. 552(b)(1) and 552a(k)(1).

G. Those portions of the following systems
of records which consist of information prop-
erly classified in the interest of national de-
fense or foreign policy in accordance with 5
U.S.C. 552a(b)(1) are exempt from subsections
(c)(3) (Accounting of Certain Disclosures)
and (d) (Access to Records) of 5 U.S.C. 552a:

1. Investigative Record System (DOT/FAA
815) maintained by the Federal Aviation Ad-
ministration at the Office of Civil Aviation
Security in Washington, DC; the FAA re-
gional Civil Aviation Security Divisions; the
Civil Aviation Security Division at the Mike
Monroney Aeronautical Center in Oklahoma
City, Oklahoma; the FAA Civil Aviation Se-
curity Staff at the FAA Technical Center in
Atlantic City, New Jersey; and the various
Federal Records Centers located throughout
the country.

The purpose of these exemptions is to pre-
vent the disclosure of material authorized to
be kept secret in the interest of national de-
fense or foreign policy, in accordance with 5
U.S.C. 552(b)(1) and 552a(k)(1).

[45 FR 8993, Feb. 11, 1980, as amended at 58
FR 67697, Dec. 22, 1993; 59 FR 13662, Mar. 23,
1994; 60 FR 43983, Aug. 24, 1995]

APPENDIX B TO PART 10—OFFICE OF THE
SECRETARY

1. Introduction. This appendix, with respect
to the Office of the Secretary:

a. Describes the places and times at which
records are available for inspection and
copying;

b. Indicates the systems of records main-
tained in the Office of the Secretary;

c. Identifies the officials having authority
to deny requests for access to records;

d. Describes the procedures to be followed
in requesting correction of a record; and

e. Describes identification requirements
which may be in addition to those delineated
in § 10.35 of these regulations.

An individual requiring assistance, con-
cerning this appendix or systems maintained
in the Office of the Secretary, may contact
the Privacy Act Officer, or Privacy Act Coor-

dinator, Office of the Assistant Secretary for
Administration, M–20, 400 Seventh Street,
SW., Washington, DC 20590.

2. Availability for Inspection and Copying.
a. Records in systems maintained in the

Office of the Secretary (OST) are available
at 400 Seventh Street SW., Washington, DC,
except where otherwise noted:

(1) Records are maintained at 2100 Second
Street SW., Washington, DC, for the follow-
ing systems:

(a) DOT/OST 011 Discrimination Complaint
Investigative Files;

(b) DOT/OST 042 Technical Pipeline Safety
Standards Committee.

(2) DOT/OST 013 Employee Management
Files: Records for the employees at each lo-
cation are located as delineated in the sys-
tem notice.

(3) DOT/OST 015 Funds Management Rec-
ords: Central records are maintained at 400
Seventh Street SW., Washington, DC. Rec-
ords for the applicable region are maintained
in the office of each of the eleven Regional
Emergency Transportation Coordinators, as
delineated in the system notice.

(4) DOT/OST 022 National Defense Execu-
tive Reserve File: Complete records are
maintained at 400 Seventh Street SW., Wash-
ington, DC. Applicable records are main-
tained in a wide variety of field offices as de-
lineated in the system notice.

(5) DOT/OST 028 Personnel Convenience
Files: Employee records applicable to the
Complaints Division of the Office of Civil
Rights of the Office of the Secretary are lo-
cated at 2100 Second Street SW., Washing-
ton, DC. All other records are located at 400
Seventh Street SW., Washington, DC.

(6) DOT/OST 043 Telephone Directory and
Locator System: Records are stored on mag-
netic tape at 13 Massachusetts Avenue NW.,
Washington, DC. However, access is con-
trolled by the System Manager: Chief, Ac-
counting Operations Center, Room 2228, 400
Seventh Street SW., Washington, DC.

(7) DOT/OST 048 Transportation Research
Activities Information System: Records are
stored on magnetic tape at the Transpor-
tation Systems Center, Cambridge, Massa-
chusetts. Individuals desiring access to their
own personal data should contact the Sys-
tem Manager: Chief, Resources Management
Division, DPA–20, Department of Transpor-
tation, 400 Seventh Street SW., Washington,
DC.

(8) DOT/OST 049 Transportation Research
Information System: Records are maintained
on magnetic tape at the Battelle Labora-
tories, Columbus, Ohio. Individuals desiring
access to their own personal data should con-
tact the System Manager: Chief, Resources
Management Division, DPA–20, Department
of Transportation, 400 Seventh Street SW.,
Washington, DC.
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(9) DOT/OST 050 Executive Team Cadre
Listings: Records are maintained at 400 Sev-
enth Street SW., Washington, DC, and at the
offices of the Regional Emergency Transpor-
tation Coordinators, as delineated in the sys-
tem notice.

(10) Records are maintained at the Trans-
portation Systems Center, Kendall Square,
Cambridge, Massachusetts, for the following
systems:

(a) DOT/TSC 700 Automated Management
Information Systems;

(b) DOT/TSC 701 Employee Travel Records;
(c) DOT/TSC 702 Legal Counsel Information

Files;
(d) DOT/TSC 703 Occupational Safety and

Health Reporting System;
(e) DOT/TSC 704 Stand-by Personnel Infor-

mation;
(f) DOT/TSC 706 Automated Planning Sys-

tem;
(g) DOT/TSC 707 Automated Manpower Dis-

tribution System;
(h) DOT/TSC 708 Combined Federal Cam-

paign Information;
(i) DOT/TSC 709 Minority Information

Files;
(j) DOT/TSC 711 Blood Donor Information

File;
(k) DOT/TSC 712 Automated Payroll/Per-

sonnel/Communications/Security System;
(l) DOT/TSC 713 Employee Payroll-Man-

power Distribution System;
(m) DOT/TSC 714 Health Unit Employee

Medical Records;
(n) DOT/TSC 715 Bi-Weekly Personnel Sta-

tus Report.
b. Records are available for inspection and

copying at the applicable locations delin-
eated above between the hours of 9 a.m. and
5:30 p.m., except Saturdays, Sundays, and
holidays. Access to certain records may be
restricted in accordance with exemptions ap-
plied and noticed in accordance with sec-
tions 3 (j) and (k) of the Privacy Act of 1974.
Individuals desiring access to their own
records should follow the instructions con-
tained in the system notice published for
each system of records. Requests for access
shall be submitted to the System Manager
having responsibility for the system in
which the records are maintained, unless the
system notice describing the system pre-
scribes or permits submission to some other
official or officials.

3. Systems of Records. A compilation of no-
tices describing the systems of records main-
tained in the Department of Transportation
is published annually in the FEDERAL REG-
ISTER. The notices describing the systems
maintained in the Office of the Secretary are
published in a block within the overall com-
pilation and each is identified by a three-
digit number preceded by the acronym, OST;
e.g., OST 013 (except those maintained at the
Transportation Systems Center which uses
the acronym, TSC; e.g., TSC 701). The basic

compilation of system notices, for systems
subject to the Privacy Act of 1974, which are
maintained in the Office of the Secretary, is
published in the FEDERAL REGISTER annu-
ally.

4. Access to Records. Requests for access to
records are processed in accordance with the
rules provided in subpart D of these regula-
tions.

a. A request from an individual for access
to a record pertaining to such individual is
granted promptly unless:

(1) The record was compiled in reasonable
anticipation of a civil action or proceeding;
or

(2) The system of records is one which has
been exempted from the notification and ac-
cess provisions of the Privacy Act by rule-
making; or

(3) The record is not part of a system of
records required to be noticed in accordance
with the provisions of the Privacy Act and is
not otherwise required to be made available
by a law or regulation; or

(4) The System Manager or other cognizant
official determines that the particular cir-
cumstances justify denial of access; or

(5) The information requested is contained
in and is inseparable from another individ-
ual’s record.

b. When information sought from a system
of records in the Office of the Secretary in-
cludes information that has been furnished
by an operating element of the Department
or by another agency, as the case may be,
the Systems Manager or other cognizant of-
ficial consults the operating element or the
other agency, as the case may be, before
granting access. If referral of the request to
the operating element or the other agency,
as the case may be, will provide a more expe-
ditious decision with resulting probable ac-
cess, the request may be referred to the oper-
ating element or the other agency, as the
case may be, but the requester is notified of
the referral.

c. When a Systems Manager or other cog-
nizant official in the Office of the Secretary
determines that a request for access should
be denied, the request and the reason(s) for
the determination are referred to the Assist-
ant Secretary for Administration for deci-
sion. In the event of a decision to deny ac-
cess, the Office of the Assistant Secretary
for Administration notifies the requester in
writing in accordance with § 10.51 of these
regulations.

5. Requests To Correct or Alter Records. An
individual may request that a record per-
taining to such individual be amended to
correct any portion thereof which such indi-
vidual believes is not accurate, relevant,
timely, or complete.

a. A request to amend a record must:
(1) Be in writing and signed by the individ-

ual to whom the record pertains;
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(2) Be clearly marked ‘‘Request for Amend-
ment of Record’’;

(3) Contain a statement that the request is
being made under the provisions of the Pri-
vacy Act of 1974;

(4) Contain the name and address of the in-
dividual making the request;

(5) Specify the name and location of the
systems of records, as set forth in the system
notice, in which the record is maintained;

(6) Specify the title and business address of
the official designated in the ‘‘Contesting
Record Procedures’’ paragraph of the appli-
cable system notice;

(7) Specify the particular record in the sys-
tem which the individual is seeking to
amend;

(8) Clearly state the specific changes which
the individual wishes to make in the record
and a concise explanation of the reason for
the changes. If the individual wishes to cor-
rect or add any information, the request
shall contain specific language making the
desired correction or addition; and

(9) Be addressed to or delivered in person
to the office of the official designated in the
‘‘Contesting Records Procedures’’ paragraph
of the applicable system notice. A request
delivered to an office in person must be de-
livered during the regular office hours of
that office.

6. Personal Identification Requirements. Gen-
erally, the identification rules in paragraph
10.35 of these regulations apply to systems
maintained in the Office of the Secretary. In
addition, specific requirements for some sys-
tems are delineated below:

a. The notarized signature of the requester
is required for requests by mail for notifica-
tion and access to records in the following
systems:

(1) OST 001 General Employee Records Sys-
tem;

(2) OST 030 Personal Management Conven-
ience Files.

(NOTE: An individual’s social security num-
ber is an optional means of identification,
which may be supplied in lieu of notariza-
tion. Social security numbers are used on
these records as authorized under the provi-
sions of Executive Order 9397, dated Novem-
ber 22, 1943.)

b. The notarized signature of the requester
is required for requests by mail for notifica-
tion and access to records in the following
systems:

(1) OST 006 Confidential Statement of Em-
ployment and Financial Interests; and

(2) OST 037 Records of Confirmation Pro-
ceeding Requirements.

c. The number of the Federal Emergency
Assignee Identification Card (SF 138) issued
to the requester is required for requests by
mail for notification and access to records in
the following systems:

(1) OST 022 National Defense Executive Re-
serve File;

(2) OST 036 Planning Officials for Emer-
gency Functions and;

(3) OST 050 Executive Team Cadre Listings.
d. The name of the applicable advisory

committee is required for notification and
access to records in the following system:
OST 008 Departmental Advisory Committee
Files.

APPENDIX C TO PART 10—U.S. COAST
GUARD

1. Introduction. This appendix supplements
the procedures set forth for the Department
of Transportation in subparts A through I of
49 CFR part 10.

2. Availability for Inspection and Copying.
a. Individuals who wish the Coast Guard to

examine a system of records covered by this
part to determine whether any records in the
system contain information about them or
who wish to gain access to or receive copies
of records which contain information about
them, should address written requests either
to the appropriate system manager as listed
in the annual description of Coast Guard
record systems appearing in the FEDERAL
REGISTER or to: Commandant (G–CMA), U.S.
Coast Guard Headquarters, 400 Seventh
Street SW., Washington, DC 20590. Requests
may also be delivered in person to the above
address between 7:30 a.m. and 4 p.m. (Monday
through Friday, excluding holidays).

b. The Coast Guard acknowledges requests
for notification of the existence of a record
within ten working days (excluding Satur-
days, Sundays and holidays) after receipt of
a completed request. The Coast Guard makes
every effort within 30 days of the receipt of
a request for access to a record to:

(1) Make the record available;
(2) Notify the requester of the need for ad-

ditional information; or
(3) Notify the requester of any denial, ei-

ther in whole or in part, of access to a
record. Para. 3 of this appendix sets forth the
addresses of Coast Guard district offices and
headquarters units where records in decen-
tralized systems may be located.

3. Systems of Records. The annual notice of
systems of records required by 5 U.S.C.
552a(e)(4) with respect to records maintained
by the Coast Guard is set forth in the FED-
ERAL REGISTER. Assistance may be requested
in exercising his or her rights by an individ-
ual addressing the Privacy Act Coordinator
at one of the following U.S. Coast Guard of-
fices nearest his residence:

a. Commander, 1st Coast Guard District,
150 Causeway Street, Boston, MA 02114.

b. Commander, 2nd Coast Guard District,
Federal Building, 1520 Market Street, St.
Louis, MO 63013.

c. Commander, 3rd Coast Guard District,
Governors Island, New York, NY 10004.
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d. Commander, 5th Coast Guard District,
Federal Building, 431 Crawford Street, Ports-
mouth, VA 23705.

e. Commander, 7th Coast Guard District,
Federal Building, 51 S.W. 1st Avenue, Miami,
FL 33130.

f. Commander, 8th Coast Guard District,
Customhouse, New Orleans, LA 70130.

g. Commander, 9th Coast Guard District,
1240 East 9th Street, Cleveland, OH 44199.

h. Commander, 11th Coast Guard District,
Heartwell Building, 19 Pine Avenue, Long
Beach, CA 90802.

i. Commander, 12th Coast Guard District,
630 Sansome Street, San Francisco, CA 94126.

j. Commander, 13th Coast Guard District,
Federal Building, 915 Second Avenue, Se-
attle, WA 98174.

k. Commander, 14th Coast Guard District,
P.O. Box 48, FPO San Francisco 96610.

l. Commander, 17th Coast Guard District,
FPO Seattle 98771.

m. Superintendent, U.S. Coast Guard Acad-
emy, New London, CT 06320.

n. Commanding Officer, U.S. Coast Guard
Yard, Curtis Bay, Baltimore, MD 21225.

o. Commanding Officer, U.S. Coast Guard
Training Center, Governors Island, New
York, NY 10004.

p. Commanding Officer, U.S. Coast Guard
Training Center, Cape May, NJ 08204.

q. Commanding Officer, U.S. Coast Guard
Training Center, Government Island, Ala-
meda, CA 94501.

r. Commanding Officer, U.S. Coast Guard
Supply Center, 830 3rd Avenue, Brooklyn, NY
11232.

s. Commanding Officer, U.S. Coast Guard
Institute, P.O. Substation 18, Oklahoma
City, OK 73169.

t. Commanding Officer, U.S. Coast Guard
Aircraft Repair & Supply Center, Elizabeth
City, NC 27909.

u. Commanding Officer, U.S. Coast Guard
Aviation Training Center, Mobile, AL 36608.

v. Commanding Officer, U.S. Coast Guard
Radio Station (NMH), 7223 Telegraph Road,
Alexandria, VA 22310.

w. Commanding Officer, U.S. Coast Guard
Reserve Training Center, Yorktown, VA
23490.

x. Officer in Charge, Record Depot, U.S.
Coast Guard Air Station, Elizabeth City, NC
27909.

y. Commander, Coast Guard Activities, Eu-
rope, London, Box 50, FPO New York 09510.

z. Commanding Officer, U.S. Coast Guard
Training Center, Petaluma, CA 94952.

aa. Commander, U.S. Coast Guard Air
Base, Elizabeth City, NC 27909.

bb. Commanding Officer, U.S. Coast Guard
Electronics, Engineering Center, Wildwood,
NJ 08260.

cc. Commanding Officer, Research & Devel-
opment Center, Avery Point, Groton, CT
06340.

dd. Commanding Officer, U.S. Coast Guard
Oceanographic Unit, Building 159E, Navy
Yard Annex, Washington, DC 20590.

4. Access to Records.
a. The Coast Guard honors only those re-

quests for notification, access, or amend-
ment made by:

(1) The individual to whom the record per-
tains;

(2) The parent or guardian of a minor to
whom the record pertains;

(3) The legal guardian of a person to whom
the record pertains when that person has
been declared incompetent by reason of
physical or mental disability by a court hav-
ing jurisdiction of the matter; or
If made by a person other than the individ-
ual to whom the record pertains, the request
must specify the relationship of the re-
quester to that individual.

b. Written requests for information or
amendment must be signed by the requester.
Requests for access to records containing
sensitive or detailed personnel information
(including, but not limited to, earnings and
tax statements, employee payroll records,
employee grievance and appeal files, civilian,
officer, and enlisted personnel files, and
health and medical records (subject to the
conditions of 49 CFR 10.33 (b)) may be re-
quired to contain the following notarized
certification:

I, —————, do hereby certify that I am
the individual to whom the record in ques-
tion pertains.

(or)
I am the parent or guardian of the minor

to whom the record in question pertains.
(or)

I am the legal guardian of the individual
determined by a court to be incompetent to
whom the record in question pertains.
— ——————————————————————

(Notarization)

(Signature) —————————————————

(Date) ————————————————————

5. Requests to Correct or Alter Records. The
official responsible for administering a sys-
tem of records, in consultation as appro-
priate with the System Manager, Privacy
Act Coordinator, and Privacy Act Officer,
initially determines whether to grant re-
quests under 49 CFR 10.41 to amend records.
Requests must be made as provided in para-
graph 2a. of this appendix. Requests for
amendment must contain a complete de-
scription of the item sought to be changed
and documentation to substantiate the
grounds for the requested change. The Coast
Guard acknowledges the receipt of com-
pleted requests for amendment within ten
working days. As promptly as possible the
Coast Guard advises the requester whether
or not the change has been made, and in
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cases where a change has been made, trans-
mits a copy of the amended record to the re-
quester.

a. When a request for access to a record or
amendment of a record is denied, in whole or
in part, the manager of the system of records
involved notifies the requester in writing, of
the reasons for the denial and furnishes the
requester a statement of the name and posi-
tion or title of each person responsible for
the denial. The requester also is advised of
the right to file a written appeal of the ad-
verse decision within 180 days of receipt of
the initial denial. Appeals must be addressed
to: Commandant (G–CMA), U.S. Coast Guard
Headquarters, 400 Seventh Street, SW.,
Washington, DC 20590.

b. Within 30 working days of the receipt of
a written appeal, the Commandant or his
designee makes an independent review of the
record and decides whether or not to make
the requested disclosure or amendment. If
the appeal is granted, the Coast Guard
promptly notifies the requester of the deci-
sion in writing and transmits to the re-
quester a copy of the record or amended
record. If the appeal is denied, the Coast
Guard promptly notifies the requester, in
writing, of the reasons for the denial and fur-
nishes the requester a statement of the name
and position or title of each person respon-
sible for the denial. The Coast Guard also in-
forms the requester of the right to seek judi-
cial review of the adverse decision pursuant
to 5 U.S.C. 552a(g)(1).

c. In addition to appealing an adverse de-
termination of a request to amend a record,
the requester may file a concise ‘‘statement
of disagreement’’ setting forth the reasons
for disagreeing with the refusal of the Coast
Guard to amend the record. The notification
by the Coast Guard of the denial of an initial
request for amendment or the denial of an
administrative appeal for an amendment in-
forms the requester of the right to file a
statement of disagreement.

d. The Commandant of the Coast Guard, by
Commandant Instruction 5212.11 (26 Septem-
ber 1975), has redelegated to the Chief of
Staff the authority under 49 CFR part 10 to:

(1) Exempt systems of records from certain
provisions of the Privacy Act;

(2) Make final administrative determina-
tions not to disclose or amend a record; and

(3) Issue extensions of review time.
This authority may not be redelegated fur-

ther.
6. Personal Identification Requirements.
a. When an individual requests notifica-

tion, access, or amendment in person, he or
she must show identification such as a driv-
er’s license, military or employment identi-
fication card, credit card, or medicare card.
An individual requesting in person informa-
tion about or amendment to a ‘‘sensitive’’
record may be required to complete the nota-

rized certification set forth in paragraph 4.b
of this appendix.

b. The Coast Guard may require more spe-
cific information in order to establish the
identify of a requester. For example, the
Coast Guard may require that a legal guard-
ian or personal representative produce cer-
tified copies of court documents appointing
him to his position. The Coast Guard may
independently verify the identity of a re-
quester by telephone contact with the re-
quester, personal identification by Coast
Guard employees who may know the re-
quester, or any other lawful means consid-
ered appropriate under the circumstances.

c. An individual may be accompanied by a
person of the individual’s choosing while re-
viewing records to which he or she has been
granted access, provided that the individual
signs a statement authorizing the accom-
panying person to do so. An individual grant-
ed access to a record may be required to sign
and notarize a statement authorizing the
Coast Guard to release the record to a person
(e.g., his attorney) designated by the individ-
ual.

d. No request for information or amend-
ment is considered complete until all nec-
essary identification material has been pro-
vided. No copies of records are provided to
individuals until they pay appropriate fees
as set forth in 49 CFR subpart H.

APPENDIX D TO PART 10—FEDERAL
AVIATION ADMINISTRATION

1. Introduction. This appendix:
a. Describes the procedures for determin-

ing if an individual is the subject of a record
maintained by the Federal Aviation Admin-
istration;

b. Describes the availability of records and
prescribes requirements for identifying an
individual who requests a record pertaining
to him or her;

c. Prescribes procedures for granting ac-
cess to an individual upon that individual’s
request for the record pertaining to him or
her;

d. Prescribes procedures for reviewing a re-
quest from an individual concerning the
amendment of any record pertaining to him
or her;

e. Prescribes procedures for making a de-
termination on the request of an individual
for amendment of any record pertaining to
him or her; and

f. Prescribes procedures for an appeal with-
in the FAA of a determination not to grant
access to or amendment of records.

2. Availability for Inspection and Copying.
Records may be inspected at the FAA facil-
ity identified for the particular system of
records appearing in the systems notices
published in the FEDERAL REGISTER. These
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facilities are open to the public during regu-
lar business hours, except Saturdays, Sun-
days, and Federal holidays.

3. Systems of Records.
a. A list of FAA systems of records per-

taining to the Privacy Act indicating the ge-
ographic locations and the responsible sys-
tems managers has been published in the
FEDERAL REGISTER and appears as follows:

(1) September 19, 1977, on pages 47069–47088,
(2) August 28, 1978, on page 38511, and
(3) May 15, 1979, on pages 28439–28447.
b. Any individual who is unable to deter-

mine in which FAA-maintained system the
records pertaining to him or her may be
found may submit a written request for as-
sistance to the attention of the Privacy Act
Coordinator located at the region or center
nearest to his residence. The addresses for
the regional and center facilities of the FAA
are listed below:

(1) FAA Headquarters, 800 Independence
Avenue SW., Washington, DC 20591;

(2) Alaskan Region, 632 Sixth Avenue, An-
chorage, Alaska 99501;

(3) Central Region, 601 East 12th Street,
Kansas City, MO 64106;

(4) Southern Region, 3400 Norman Berry
Drive, East Point, Georgia 30344 (Mail Ad-
dress: P.O. Box 20636, Atlanta, Georgia 30320);

(5) Southwest Region, 4400 Blue Mound
Road, Fort Worth, Texas 76193–0000;

(6) Western-Pacific Region, 15000 Aviation
Boulevard, Hawthorne, California (Mail Ad-
dress: P.O. Box 92007, World Postal Center,
Los Angeles, California 90009);

(7) Eastern Region, JFK International Air-
port, Fitzgerald Federal Building, Jamaica,
New York 11430;

(8) Mike Monroney Aeronautical Center,
6500 South MacArthur (Mail Address: P.O.
Box 25082), Oklahoma City, Oklahoma 73125;

(9) Technical Center, Atlantic City Inter-
national Airport, New Jersey 08405;

(10) New England Region, 12 New England
Executive Park, Burlington, Massachusetts
01803;

(11) Great Lakes Region, O’Hare Lake Of-
fice Center, 2300 East Devon Avenue, Des
Plaines, Illinois 60018; and

(12) Northwest Mountain Region, 1601 Lind
Avenue, SW, Renton, Washington 98055–4056.

4. Access to Records.
a. Any individual desiring to inspect a

record or obtain a copy of a record pertain-
ing to him or her must present a written re-
quest in accordance with the provisions of
this section. An individual making a request
under this section may either appear in per-
son or submit a request by mail to the ad-
dress and attention of the system manager
as it appears in the list of systems of records
published in the FEDERAL REGISTER. The in-
dividual must first determine in which sys-
tem of records he or she believes the particu-
lar records pertaining to him or her are
maintained by examining the categories of

records and routine uses in the list of the
systems of records published in the FEDERAL
REGISTER and available at the addresses set
forth in paragraph 3.b of this appendix.

b. The individual must include in the re-
quest the information necessary to identify
the specific system of records as it appears
in the list of the systems of records of the
FAA published in the FEDERAL REGISTER.

c. Upon request by any individual to gain
access to an FAA record that contains infor-
mation pertaining to him or her, the FAA of-
ficial responsible for the record informs the
individual whether the requested record is
exempt under subpart G of this part.

d. An individual making a request under
this section is permitted to inspect and have
a copy made of any record pertaining to him
or her in a form comprehensible to him or
her, if:

(1) He or she has given identification in ac-
cordance with section 6 of this appendix;

(2) The record is not exempt under subpart
G of this part; and

(3) The record was not compiled in reason-
able anticipation of a civil action or proceed-
ing. For medical records see § 10.35(d).

e. Notwithstanding paragraph d of this sec-
tion, if an individual requesting a record per-
taining to him or her is accompanied by a
person of his or her own choosing to review
the record, the individual making the re-
quest must submit a signed statement au-
thorizing the discussion of the record in the
presence of the accompanying person.

f. Each request for a record determined to
be releasable under paragraph d of this sec-
tion is complied with within ten days, ex-
cluding Saturdays, Sundays, and Federal
holidays. If additional time is necessary to
make the requested record comprehensible
to the individual requesting it, the FAA offi-
cial responsible for the record notifies the
individual within ten days of the request of
the estimated time required to fill the re-
quest.

g. Any individual whose request for access
to a record pertaining to him or her is denied
may file a written appeal to the Adminis-
trator, Federal Aviation Administration, 800
Independence Avenue SW., Washington, DC
20591. Appeals submitted under this section
must comply with the requirements of § 10.51
of this part.

5. Requests to Correct or Alter Records.
a. Any individual may request an amend-

ment of any record pertaining to him or her
maintained by the FAA in a system of rec-
ords, by submitting the request in writing to
the attention of the FAA official responsible
for the record at the address appearing in the
list of systems of records published in the
FEDERAL REGISTER.

b. Each request for an amendment of a
record must be accompanied by a written ex-
planation as to why the individual believes
the present record is not accurate, timely,
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relevant, or complete. The individul making
the request may submit any documentation
he or she wishes in support of his request.

c. Upon receipt of a request for an amend-
ment of a record, the FAA official respon-
sible for the record reviews the record and
supporting documentation and determines if
there is a sufficient basis upon which to
make a decision to make the requested
amendment. In any case, the request must be
acknowledged within 10 days.

d. If the FAA official responsible for the
record determines under paragraph c of this
section that additional information is nec-
essary before a decision can be made as to
whether to make the requested amendment,
the official notifies the individual making
the request to amend specifying what addi-
tional information is necessary.

e. If the FAA official responsible for the
record determines that the requested amend-
ment should be made, the official amends
the record, notifies the individual making
the request, and sends to that individual a
copy of the corrected record, as well as to
other persons or agencies to whom the
record may have been disclosed (See 49 CFR
10.23(d)).

f. If the FAA official responsible for the
record determines that the requested amend-
ment should be denied, the official forwards
to his supervisor the request for amendment
with all supporting documentation and rea-
sons for the denial.

g. If the supervisor determines that the re-
quested amendment should be made, the su-
pervisor follows the procedures in paragraph
e of this section.

h. If the supervisor determines that the re-
quested amendment should be denied, the su-
pervisor notifies the individual making the
request of the denial, the reasons therefor,
and informs the individual of the FAA proce-
dures for appealing the denial.

i. Any individual whose request for correc-
tion or alteration of a record pertaining to
him or her is denied may file a written ap-
peal to the Administrator, Federal Aviation
Administration, 800 Independence Avenue
SW., Washington, DC 20591. Appeals submit-
ted under this section must comply with the
requirements of § 10.51 of this part.

6. Personal Identification Requirements.
a. Each individual making a request under

this appendix for a record pertaining to him
or her must present appropriate identifica-
tion before the requested record is released.
Types of appropriate identification include:

(1) For requests made in person, a driver’s
license or employee identification card; and

(2) For requests made by mail, name
(printed or typed, and signature) and date of
birth, or the unique identifier used in the
system of records.

b. If an individual cannot provide appro-
priate identification as required in para-
graph 6.a of this appendix, or if the record re-

quested is particularly sensitive, the FAA of-
ficial responsible for the record may require
the individual to sign a statement certifying
his or her identity and understanding that
knowingly and willfully to request or obtain
any record concerning an individual from the
FAA under false pretenses is a misdemeanor
punishable by a fine of up to $5,000 as pro-
vided in 5 U.S.C. 552a(i)(3).

[45 FR 8993, Feb. 11, 1980, as amended at 58
FR 67697, Dec. 22, 1993]

APPENDIX E TO PART 10—FEDERAL
HIGHWAY ADMINISTRATION

1. Introduction. This appendix, with respect
to the Federal Highway Administration
(FHWA);

a. Describes the places and times at which
records are available for inspection and
copying;

b. Indicates the systems of records main-
tained in the FHWA;

c. Identifies the officials having authority
to deny requests for access to records;

d. Describes the procedures to be followed
in requesting correction of a record; and

e. Describes identification requirements
which may be in addition to those delineated
in paragraph 10.35 of these regulations.

2. Availability for Inspection and Copy.
Places and times at which records are avail-
able for inspection and copying, and the sys-
tem of records and systems managers having
authority at each place.

a. Headquarters: The Federal Highway Ad-
ministration, 400 7th Street SW., Washing-
ton, DC 20590. Time: 7:45 a.m.—4:15 p.m.

Systems of Records and Responsible Systems
Managers:

1. Accounts Receivable DOT/FHWA-Chief
General Ledger and Funds Control Section.

2. Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License) DOT/FHWA—
Occupational Safety Engineer.

3. Driver Waiver File (BMCS) DOT/FHWA—
Chief, Driver Requirements Branch.

4. Employee Utilization Monthly Report
DOT/FHWA—Chief, Data Systems Division.

5. Investigation Case File DOT/FHWA—
Chief, Investigations and Special Inquiry Di-
vision.

6. Medal of Honor File DOT/FHWA—Chief,
Compliance Division.

7. Memorandum of Monthly Performance
of Key Punch Operators DOT/FHWA—Chief,
TCC Operation (Groups A and B).

8. Motor Carrier Accident File (BMCS)
Property and Passenger—Chief, Accident
Analysis Branch.

9. Occupational Safety and Health Acci-
dent Reporting System DOT/FHWA—Occupa-
tional Safety Engineer.

10. Payroll Administration DOT/FHWA—
Chief, Payroll and Employee Records Sec-
tion.
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11. Personnel Records—(CSC Government-
wide) DOT/FHWA—Chief, Personnel Pro-
grams Division.

12. Travel Advance File DOT/FHWA—Chief,
Voucher Review and Disbursement Section.

13. Travel Order (Change of Duty Station)
DOT/FHWA—Chief, Voucher Review and Dis-
bursement Section.

14. University and Industry Programs Cod-
ing and Filing Systems DOT/FHWA—Admin-
istrative Assistant—National Highway Insti-
tute.

15. Panel for Santa Monica Demonstration
Project DOT/FHWA—Chief, Urban Planning
Division.

b. Regional Offices: Region 1—Federal High-
way Administration, Leo W. O’Brien Federal
Building, Albany, New York 12207. Time: 8:00
a.m.–4:30 p.m.

Systems of Records and Responsible System
Managers:

1. Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License)— DOT/FHWA—
Executive Officer.

2. Motor Carrier Safety Proposed Civil and
Criminal Enforcement Cases DOT/FHWA—
Regional Counsel.

3. Travel Advance File— DOT/FHWA Exec-
utive Officer, Region 3—Federal Highway Ad-
ministration, George H. Fallon Federal Of-
fice Building, 31 Hopkins Plaza, Baltimore,
Maryland 21201. Time: 8:00 a.m.–4:30 p.m.

Systems of Records and Responsible Systems
Managers:

1. Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License) DOT/FHWA—
Executive Officer.

2. Motor Carrier Safety Proposed Civil and
Criminal Enforcement Cases— DOT/FHWA—
Regional Counsel.

3. Travel Advance File—DOT/FHWA—Exec-
utive Officer, Region 4—Federal Highway Ad-
ministration, 1720 Peachtree Road, NW., At-
lanta, Georgia 30309. Time: 7:45 a.m.–4:15 p.m.

Systems of Records and Responsible Systems
Managers:

1. Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License) DOT/FHWA—
Executive Officer.

2. Motor Carrier Safety Proposed Civil and
Criminal Enforcement Cases—DOT/FHWA—
Regional Counsel.

3. Travel Advance File—DOT/FHWA Execu-
tive Officer, Region 5—Federal Highway Ad-
ministration, 18209 Dixie Highway,
Homewood, Illinois 60430. Time: 7:30 a.m.–4:00
p.m.

Systems of Records and Responsible Systems
Managers:

1. Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License) DOT/FHWA—
Executive Officer.

2. Motor Carrier Safety Proposed Civil and
Criminal Enforcement Cases—DOT/FHWA—
Regional Counsel.

3. Travel Advance File—DOT/FHWA—Exec-
utive Officer, Region 6—Federal Highway Ad-
ministration, 819 Taylor Street, Fort Worth,
Texas 76102. Time: 8:00 a.m.–4:30 p.m.

Systems of Records and Responsible Systems
Managers:

1. Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License) DOT/FHWA—
Executive Officer.

2. Motor Carrier Safety Proposed Civil and
Criminal Enforcement Cases—DOT/FHWA—
Regional Counsel.

3. Travel Advance File—DOT/FHWA—Exec-
utive Officer, Region 7—Federal Highway Ad-
ministration, 6301 Rockhill Road, Kansas
City, Missouri 64131. Time: 7:45 a.m.–4:15 p.m.

Systems of Records and Responsible Systems
Managers:

1. Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License) DOT/FHWA—
Executive Officer.

2. Motor Carrier Safety Proposed Civil and
Criminal Enforcement Cases—DOT/FHWA—
Regional Counsel.

3. Travel Advance File—DOT/FHWA—Exec-
utive Officer, Region 8—Federal Highway Ad-
ministration, P.O. Box 25246, Denver Federal
Building Center, Denver, Colorado 80225.
Time: 7:45 a.m.–4:15 p.m.

Systems of Records and Responsible Systems
Managers:

1. Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License) DOT/FHWA—
Executive Officer.

2. Motor Carrier Safety Proposed Civil and
Criminal Enforcement Cases—DOT/FHWA—
Regional Counsel.

3. Payroll Administration DOT/FHWA—Ap-
propriate Finance Officer.

4. Travel Advance File—DOT/FHWA—Exec-
utive Officer, Region 9—Federal Highway Ad-
ministration, 2 Embarcadero Center, P.O.
Box 7616, San Francisco, California 94120.
Time: 7:45 a.m.–4:15 p.m.

Systems of Records and Responsible Systems
Managers:

1. Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License)—DOT/FHWA—
Executive Officer.

2. Motor Carrier Safety Proposed Civil and
Criminal Enforcement Cases—DOT/FHWA—
Regional Counsel.

3. Travel Advance File DOT/FHWA—Execu-
tive Officer, Region 10—Federal Highway Ad-
ministration, 222 SW. Morrison Street, Port-
land, Oregon 97204. Time: 8:00 a.m.–4:45 p.m.

Systems of Records and Responsible Systems
Managers:

1. Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
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Government Drivers License)—DOT/FHWA—
Executive Officer.

2. Travel Advance File—DOT/FHWA—Exec-
utive Officer, Region 15—Federal Highway
Administration, 1000 North Glebe Road, Ar-
lington, Virginia 22201. Time: 7:45 a.m.–4:15
p.m.

Systems of Records and Responsible Systems
Managers:

Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License) DOT/FHWA—
Executive Officer.

c. Division Offices (For location and hours
of duty see 49 CFR part 7).

Systems of Records and Responsible Systems
Managers:

Applications for U.S. Government Motor
Vehicle Operator’s Identification Card (U.S.
Government Drivers License) DOT/FHWA—
Administrative Managers.

3. Access to Records:
a. Each individual desiring to determine

whether a record pertaining to him or her is
contained in a system of records, or desiring
access to such record, or to obtain a copy of
such record, shall make request to the appro-
priate System Manager. In appropriate cir-
cumstances, oral requests are acted upon.
Each request must specify the name of the
requesting individual and the system of rec-
ords in which the subject record is located or
thought to be located.

4. Requests to Correct or Alter Records:
a. The FHWA allows individuals to request

amendment of their personal records to the
extent that such amendment does not vio-
late existing statutes, regulations, or admin-
istrative procedures. Requests to amend per-
sonnel records of active employees should be
addressed to the responsible system man-
agers specified in paragraph 2 above.

b. The System Managers provide written
acknowledgment of the receipt of a request
to amend a record to the individual within 10
days. However, if the request can be re-
viewed, processed and the individual notified
of compliance or denial within the 10-day
working period, no acknowledgment is re-
quired.

c. If the System Manager agrees with an
individual’s request to amend the person’s
record, the following steps are taken:

1. Correct the record accordingly,
2. Advise the individual in writing, and
3. If an accounting of disclosure has been

made, advise all previous recipients of the
record of the fact that the correction was
made and the substance of the correction.

d. If the System Manager disagrees with
all or any portion of the request to amend a
record, he or she:

1. Proceeds as described above with respect
to those portions of the record which will be
amended.

2. Advises the individual of the refusal and
the reason for not amending a record, indi-

cating the name and title or position of each
person responsible for the denial, and

3. Informs the individual of the right to ap-
peal the decision not to amend a record to:
Associate Administrator for Administration,
Federal Highway Administration, Washing-
ton, DC 20590.

e. If after this review the FHWA refuses to
amend the record on the individual re-
quested, the FHWA advises the individual:

1. Of the refusal and the reason for it,
2. Of the individual’s right to file a concise

statement of the reasons for disagreeing
with the decision of the FHWA,

3. The procedures for filing the statement
of disagreement,

4. That the statement which is filed will be
made available to anyone to whom the
record is subsequently disclosed, and

5. Of the individual’s right to seek judicial
review of the FHWA’s refusal to amend a
record.

f. The final FHWA determination on the
individual’s request is concluded within 30
days of the receipt of the appeal unless for
good cause shown, the Associate Adminis-
trator for Administration extends such pe-
riod. Such final administrative decision ad-
dresses all information and arguments relied
upon by the individual.

g. Each application for review by FHWA
must indicate that it is an appeal from a de-
nial of a request made under the Privacy
Act. The envelope in which the application is
sent should be marked prominently with the
words ‘‘Privacy Act’’.

If these requirements are not met, the
time limits described in § 10.43 do not begin
until the application has been identified by
an employee of the FHWA as an application
under the Privacy Act and has been received
by the appropriate office.

h. The Associate Administrator for Admin-
istration may require the person making a
request to furnish additional information, or
proof of factual allegations, and may order
other appropriate proceedings. His or her de-
cision as to the availability of a record or
whether to amend a record is administra-
tively final subject to the concurrence of the
DOT General Counsel or his or her delegate.
However, requests for review of denials of in-
formation contained in Government-wide
systems of personnel records, which includes
the FHWA Personnel Records System, are
handled by the Civil Service Commission in
accordance with 5 CFR 294.108 and 5 CFR
297.108.

i. If the Associate Administrator for Ad-
ministration also refuses to grant access or
to correct the individual’s record, he or she
advises the individual of:

1. The reason(s) for the refusal and the
names, and titles or positions of each person
responsible for the denial;

2. The individual’s right to file a statement
of disagreement; that the statement will be
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made available to anyone to whom the
record is subsequently disclosed, and to prior
recipients of the record (see § 10.23(d)), and

3. The right to bring suit in the District
Court of the United States in the district in
which the individual resides, the district in
which his principal place of business is lo-
cated, the district in which the record(s) is
located, or the District of Columbia.

5. Personal Identification Requirements:
a. When a record is applied for in person,

the person so applying must, unless person-
ally known to the custodian of the records,
furnish adequate identification. Such identi-
fication may consist of an employee identi-
fication card, Medicare Card, driver’s li-
cense, or a similar document.

b. When a record is applied for by mail, suf-
ficient information to identify the individual
must be furnished, and a notarized state-
ment as to the identity of the requester may
be required in some instances when the
record involved contains particularly sen-
sitive information in the judgment of the
systems manager.

APPENDIX F TO PART 10—FEDERAL
RAILROAD ADMINISTRATION

1. Introduction. This appendix, with respect
to the Federal Railroad Administration
(FRA):

a. Describes the places and times at which
records are available for inspection and
copying;

b. Indicates the systems of records main-
tained in the Federal Railroad Administra-
tion;

c. Identifies the officials having authority
to deny requests for access to records;

d. Describes the procedures to be followed
in requesting correction of a record; and

e. Describes identification requirements
which may be in addition to those delineated
in § 10.35 of these regulations.

2. Availability for Inspection and Copying.
Places and times at which records are avail-
able for inspection and copying and the sys-
tems of records and systems managers hav-
ing authority to deny requests for disclosure
at each facility.

a. Records in systems maintained in the
Federal Railroad Administration are avail-
able at the Alaska Railroad, Anchorage,
Alaska 99510, 9:00 a.m.–4:00 p.m.

Systems of Records and Responsible Systems
Managers:

1. Alaska Railroad Examination of Operat-
ing Personnel; DOT/FRA Operations Officer
(System Manager).

2. Alaska Railroad Personnel and Pay Man-
agement Information System; DOT/FRA—
General Manager (System Manager).

3. Alaska Railroad Security and Freight
Claims Investigatory Files; DOT/FRA—Chief,
Security and Claims Office (Systems Man-
ager).

b. Places: The Alaska Railroad, Anchorage,
Alaska 99510. Hours: 9:00 a.m.–4:00 p.m.

Systems of Records and Responsible Systems
Managers:

1. Application for (Vehicle) Operator’s
Identification Card; DOT/FRA—Director, Of-
fice of Administrative Operations (System
Manager).

2. Confidential Statement of Employment
and Financial Interest; DOT/FRA—Chief
Counsel, Office of the Chief Counsel (System
Manager).

3. Employee Travel Records; DOT/FRA—
Accounting Officer, Accounting Division
(System Manager).

4. Occupational Safety and Health Report-
ing System; DOT/FRA—FRA Safety Man-
ager, Office of Administrative Operations
(System Manager).

5. Office of Safety Past Employees Files;
DOT/FRA—Deputy Associate Administrator
for Safety (System Manager).

6. Personnel and Pay Management Infor-
mation Systems; DOT/FRA—Director, Office
of Personnel and Training (System Man-
ager).

7. Travel Advance Records; DOT/FRA—Di-
rector, Office of Administrative Operations
(System Manager).

8. Work Measurement System; DOT/FRA—
Director, Office of Management Systems.

c. Places: Regional Offices as follows:
Region 2, Federal Railroad Administration,

Philadelphia, Pa. 19106.
Region 3, Federal Railroad Administration,

College Park, Ga. 30337.
Region 4, Federal Railroad Administration,

Chicago, Illinois 60605.
Region 5, Federal Railroad Administration,

Ft. Worth, Texas 76102.
Region 6, Federal Railroad Administration,

Portland, Oregon 97204.
Region 7, Federal Railroad Administration,

San Francisco, California 94102.
Region 8, Federal Railroad Administration,

Kansas City, Missouri 64106
Hours: 9:00 a.m.–4:00 p.m.
Systems of Records and Responsible Systems

Managers at each Region:
Regional Personnel Convenience Files;

DOT/FRA—Regional Directors (Systems
Manager)

d. Place: Transportation Test Center (TTC)
Pueblo, Colorado 81001. Hours: 9:00 a.m.–4:00
p.m.

System of Records and Responsible System
Manager:

Transportation Test Center Employee
Service Record File—Director, TTC (System
Manager)

Transportation Test Center Cost Tracking
System—Director TTC (System Manager)

3. Access to Records.
a. Each individual desiring to determine

whether a record pertaining to him or her is
contained in a system of records or to obtain
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a copy of such a record, shall make his re-
quest in writing to the appropriate official
listed as responsible system manager in this
appendix. Each request shall specify the
name of the requesting individual and the
system of records in which the subject record
is located or thought to be located.

b. FRA allows individuals to request
amendment of their personal records to the
extent that such amendment does not vio-
late existing statutes, regulations, or admin-
istrative procedures. Requests to amend per-
sonal records of active employees should be
addressed to the responsible system man-
agers specified in 2.3A–D.

c. The system managers provide written
acknowledgment of the receipt of a request
to amend a record to the individual within
ten days. However, if the request can be re-
viewed, processed and the individual notified
of compliance or denial within the ten-day
working period, no acknowledgment is re-
quired.

d. If FRA agrees with an individual’s re-
quest to amend the person’s record, the fol-
lowing steps are taken:

1. Advises the individual in writing;
2. Corrects the record accordingly; and
3. If a prior disclosure has been made, ad-

vises all previous recipients of the record of
the correction and its substance.

e. If FRA, after an initial review by the
system manager of a request to amend a per-
sonal record, disagrees with all or any por-
tion of it, FRA:

1. Advises the individual of refusal and the
reasons for it;

2. Informs the individual of procedures to
request a further review;

f. If an individual disagrees with the initial
determination, the individual may file a re-
quest for a further review of that determina-
tion. The request for a review should be ad-
dressed to:

Attn: Privacy Act of 1974, Office of the
Chief Counsel, Federal Railroad Administra-
tion, Washington, DC 20590.

g. If after this review FRA refuses to
amend the record as the individual re-
quested, FRA advises the individual:

1. Of refusal and the reasons for it;
2. Of the individual’s right to file a concise

statement of the reasons for disagreeing
with the decision of the Administration;

3. The procedures for filing the statement
of disagreement;

4. That the statement which is filed will be
made available to anyone to whom the
record is subsequently disclosed;

5. Of the individual’s right to seek judicial
review of the refusal to amend a record.

h. The final FRA determination on the in-
dividual’s request is concluded within thirty
(30) working days unless the FRA Adminis-
trator determines that a fair and equitable
review cannot be completed in that time-
frame. If additional time is required, the in-

dividual is informed in writing of reasons for
the delay and of the estimated date on which
the review is expected to be completed.

4. Procedures for Establishing Indentity of In-
dividual Making a Request:

a. Disclosure of personnel records requires
that the individual produce an identification
card: employee identification, annuitant
identification, Medicare cards, or driver’s li-
cense are examples. For records disclosed by
mail, FRA requires identifying information
to locate the record, i.e., employee identi-
fication number, name, date of birth or so-
cial security number. A comparison of the
signature of the requester and those in the
record is used to determine identity.

b. If an individual can provide no suitable
documents for identification, FRA requires a
signed statement asserting identity and stip-
ulating that the individual understands that
knowingly or willfully seeking or obtaining
access to records about another person under
false pretenses is punishable by a fine of up
to $5,000 under 5 U.S.C. 552a(i)(3).

APPENDIX G TO PART 10—NATIONAL

HIGHWAY TRAFFIC SAFETY ADMINIS-
TRATION

1. Introduction. This appendix, with respect
to the National Highway Traffic Safety Ad-
ministration:

a. Describes the places and times at which
records will be available for inspection and
copying;

b. Indicates the systems of records main-
tained in the National Highway Traffic Safe-
ty Administration;

c. Identifies the officials having authority
to deny requests for access to records;

d. Describes the procedures to be followed
in requesting correction of a record; and

e. Describes identification requirements
which may be in addition to those delineated
in § 10.35 of these regulations.

2. Availability for Inspection and Copying.
Records of the National Highway Traffic
Safety Administration, hereafter referred to
as NHTSA, are located at NHTSA head-
quarters, Washington, DC, and at regional
office locations, both described below.
Records created, collected, maintained and
used in various demonstration and research
projects as contract requirements of NHTSA
are located at various points in the several
States and the Commonwealth of Puerto
Rico.

a. All NHTSA Headquarters offices are
open from 7:45 a.m. to 4:15 p.m., each day ex-
cept Saturdays, Sundays, and Federal legal
holidays. The main headquarters Office is lo-
cated at 400 Seventh Street SW., Washing-
ton, DC 20590. The Office of Vehicle Safety
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Compliance, Enforcement Programs; the Na-
tional Driver Register, Traffic Safety Pro-
grams, and the Office of Research and Devel-
opment are located at the Trans Point Build-
ing, 2100 2nd Street SW., Washington, DC
20590.

b. NHTSA Regional offices are located at
the following addresses and are open during
the indicated hours each day, except for Sat-
urdays, Sundays, and Federal legal holidays:

(1) Region I (Connecticut, Maine, Massa-
chusetts, New Hampshire, Rhode Island, Ver-
mont), 55 Broadway, Cambridge, Massachu-
setts 02142 (7:45 a.m.–4:15 p.m.).

(2) Region II (New Jersey, New York, Puer-
to Rico, Virgin Islands), 222 Mamaroneck Av-
enue (room 204), White Plains, New York
10601 (7:45 a.m.–4:15 p.m.).

(3) Region III (Delaware, District of Colum-
bia, Maryland, Pennsylvania, Virginia, West
Virginia), Airport Plaza Building, 6701
Elkridge Landing Road, Linthicum, Mary-
land 21090 (8:00 a.m.–4:30 p.m.).

(4) Region IV (Alabama, Florida, Georgia,
Kentucky, Mississippi, North Carolina,
South Carolina, Tennessee), Suite 501, 1720
Peachtree Road, N.W., Atlanta, Georgia 30309
(7:45 a.m.–4:15 p.m.).

(5) Region V (Illinois, Indiana, Michigan,
Minnesota, Ohio, Wisconsin), Suite 214, Exec-
utive Plaza, 1010 Dixie Highway, Chicago
Heights, Illinois 60411 (8:00 a.m.–4:30 p.m.).

(6) Region VI (Arkansas, Louisiana, New
Mexico, Oklahoma, Texas), 819 Taylor
Street, Room 11A26 Fort Worth, Texas 76102
(8:00 a.m.–4:30 p.m.).

(7) Region VII (Iowa, Kansas, Missouri, Ne-
braska), 6301 Rockhill Road, Kansas City,
Missouri 64111 (7:45 a.m.–4:15 p.m.).

(8) Region VIII (Colorado, Montana, North
Dakota, South Dakota, Utah, Wyoming), 330
South Garrison Street, Lakewood, Colorado
80226 (7:45 a.m.–4:15 p.m.).

(9) Region IX (American Samoa, Arizona,
California, Guam, Hawaii, Nevada), Suite
610, Two Embarcadero Center, San Fran-
cisco, California 94111 (7:45 a.m.–4:15 p.m.).

(10) Region X (Alaska, Idaho, Oregon,
Washington), 3140 Federal Building, 915 Sec-
ond Avenue, Seattle, Washington 98174 (7:45
a.m.–4:15 p.m.).

c. NHTSA demonstration and research
project records may be created, collected,
maintained, and used for the purposes of
NHTSA contract requirements. These rec-
ords are maintained at various points in the
several States and the Commonwealth of
Puerto Rico. Since these project contractors
only act as agents for NHTSA, and to pre-
vent unauthorized dsclosure of information
that may be subject to the provisions of the
Privacy Act of 1974, management of the sys-
tems has been retained by appropriate offi-
cials of NHTSA. Access to the published sys-
tems may be obtained by corresponding with
the systems manager indicated for the sys-
tem of records found in the citations in para-

graph 3 of this appendix. Appropriate per-
sonal identification must be furnished in ac-
cordance with paragraph 4. These officials
should be notified of any inaccuracy of the
record and, also, are responsible for consider-
ing requests for correction or alteration of
the record.

3. Systems of Records. A list of NHTSA sys-
tems of records pertaining to the Privacy
Act indicating the geographic locations and
the responsible systems managers has been
published in the FEDERAL REGISTER and ap-
pears as follows: Vol. 42, No. 181, September
19, 1977, beginning on page 47099.

4. Access to Records.
a. Individuals desiring to determine wheth-

er records pertaining to them are contained
in systems of records covered by this appen-
dix or desiring access to records covered by
this appendix, or to obtain copies of such
records, shall make written requests provid-
ing appropriate identification of the system
and proof of their identity in the same man-
ner as former employees described in 4.c
below. When an individual is not capable of
personally providing the required informa-
tion, a second party request may be honored
if a duly attested authorization, power of at-
torney, or appropriate court order is submit-
ted with the request.

b. Decision to release or deny requested
records is made by the system manager,
identified in the citations of paragraph 3 of
this appendix, within ten working days of
the receipt of the request. A person seeking
review of a denial of the disclosure of a
record may appeal to the NHTSA Associate
Administrator for Administration, 400 Sev-
enth Street SW., Washington, DC 20590, pref-
erably within 180 days of the initial denial.
Decision on the request for review is made in
writing within 30 working days from the re-
ceipt of the request for reconsideration of
disclosure. For additional details see sec-
tions 10.45 and 10.51 of these rules.

c. Employees and former employees of
NHTSA may obtain access to and consider-
ation of the amendment of their records by
providing a current Department of Transpor-
tation (DOT) identification card (Form D–
1600.1.9), a DOT retired employee identifica-
tion card (Form D–1680.2), Medicare card, at-
tested signed request, or such other identi-
fication that may prove the validity of their
claims.

d. Since nearly all NHTSA systems of rec-
ords are maintained on electronic data proc-
essing equipment, it may require up to 48
hours to obtain individual records due to
computer scheduling requirements. It is in
the interest of the individual, therefore, to
request information in writing rather than
in person.

5. Requests to Correct or Alter Records.
a. Individuals may request correction or

alteration of records pertaining to them by
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addressing such requests to the system man-
agers or the NHTSA Privacy Act Coordina-
tor, the addresses of whom are contained in
the citation of paragraph 3 of this appendix.

b. Since the records of the National Driver
Register merely contain partial records of
the State’s motor vehicle records, they are
susceptible to correction or alteration only
to the extent that such records are at vari-
ance with the State records. Persons seeking
to correct their State motor vehicle records
should address requests to their respective
States’ motor vehicle licensing authorities.

c. The system manager, in accordance with
49 CFR 10.41, provides written acknowledg-
ment of the receipt of a request to amend a
record to the individual within ten working
days. If the request can be reviewed, proc-
essed, and the individual notified of compli-
ance or denial of the request within the ten
working day period, no acknowledgment is
required.

d. When decision is made by the system
manager to comply with an individual’s re-
quest to amend the person’s record, the fol-
lowing steps are taken within 30 working
days from the date of acknowledgment of the
request:

(1) Advises the individual of the decision in
writing;

(2) Corrects the record accordingly; and
(3) Advises all previous recipients of the

record, if an accounting of disclosure has
been made, of the correction.

e. When decision is made, after initial re-
view by the system manager of a request to
amend a personal record, to disagree with all
or any portion of the requested amendment,
the following steps are taken within 30 work-
ing days from the date of acknowledgment of
the request.

(1) Advises the individual of refusal and the
reasons therefor; and

(2) Informs the individual of the procedures
for appeal to the NHTSA Administrator for
further review.

f. If the individual disagrees with the ini-
tial determination of the system manager,
the individual may file a request for further
review of that determination. This request
for review should be addressed to the Chief
Counsel, National Highway Traffic Safety
Administration, 400 Seventh Street SW.,
Washington, DC 20590.

g. If after review the Administrator agrees
to the amendment of the record, the proce-
dures of subparagraph 5.d of this appendix
are followed. If amendment of the record is
refused as requested by the individual, the
individual is advised:

(1) Of the refusal and reasons therefore,
and the names and titles of positions of each
person responsible for the determination;

(2) Of the individual’s right to file, to-
gether with the appropriate procedures, a
concise statement of the reasons for dis-

agreeing with the decision of the Adminis-
trator;

(3) Of the fact that the statement which is
filed by the requester is made available to
prior recipients and anyone to whom the
record is subsequently disclosed; and

(4) Of the individual’s right to seek judicial
review of the administrator’s refusal to
amend a record.

h. The final determination to refuse an in-
dividual’s request for amendment of a record
is concluded within 30 working days after the
receipt of the appeal to the Administrator. If
a fair and equitable review cannot be com-
pleted by the stipulated time, the Adminis-
trator informs the individual in writing of
the reasons for delay and provides an esti-
mated date on which completion of the re-
view is expected.

6. Personal Identification Requirements. The
NHTSA does not demand any personal iden-
tification beyond that specified by § 10.35 of
this part.

APPENDIX H TO PART 10—URBAN MASS
TRANSPORTATION ADMINISTRATION

1. Introduction. This appendix, with respect
to the Urban Mass Transportation Adminis-
tration (UMTA):

a. Describes the places and times at which
records are available for inspection and
copying;

b. Indicates the systems of records main-
tained in the Urban Mass Transportation Ad-
ministration;

c. Identifies the officials having authority
to deny requests for access for records;

d. Describes the procedures to be followed
in requesting correction of a record; and

e. Describes identification requirements
which may be in addition to those delineated
in paragraph 1035 of these regulations.

2. Availability for Inspection and Copying. In
accordance with title 49, part 10, subpart A,
Section 10.1, dealing with the maintenance of
an access to records pertaining to individ-
uals under the Privacy Act of 1974 (Pub. L.
93–579), the following places and times at
which individual’s records are available for
inspection and copying, and the titles of the
officials who are reponsible system managers
are submitted.

a. Regional Offices as follows:
(1) Region I, Urban Mass Transportation

Administration, Cambridge, MA 02142;
(2) Region II, Urban Mass Transportation

Administration, New York, NY 10007;
(3) Region III, Urban Mass Transportation

Administration, Philadelphia, PA 19106;
(4) Region IV, Urban Mass Transportation

Administration, Atlanta, GA 30309;
(5) Region V, Urban Mass Transportation

Administration, Chicago, IL 60606;
(6) Region VI, Urban Mass Transportation

Administration, Ft. Worth, TX 76102;
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(7) Region VII, Urban Mass Transportation
Administration, Kansas City, MO 64131;

(8) Region VIII, Urban Mass Transpor-
tation Administration, Denver CO 80202;

(9) Region IX, Urban Mass Transportation
Administration, San Francisco, CA 94111;
and

(10) Region X, Urban Mass Transportation
Administration, Seattle, WA 98174.

b. Hours: 8:30 a.m. to 5 p.m., local time.
c. System of Records: Regional Personnel

Convenience Files at each location.
d. System Managers: Regional Directors or

Chiefs are System Managers.
e. Headquarters: Urban Mass Transpor-

tation Administration, Washington Head-
quarters, Washington, DC 20590; Hours: 8:30
a.m. to 5 p.m.

3. Systems of Records.
a. Confidential Statement of Employment

and Financial Interest—DOT/UMTA, Chief
Counsel, Office of the Chief Counsel;

b. Occupational Safety and Health Report-
ing System, Director of Personnel Division;

c. Litigation and Claims File—Chief Coun-
sel, Office of Chief Counsel;

d. Grant Applicants List, Director, Grant
Management Division; st

e. Contract Information System, Director,
Procurement Division;

f. Unsolicited Research and Development
Grants, Director, Grant Management Divi-
sion;

g. Complaints of Discrimination, Director,
Office of Civil Rights;

h. Employee Travel Vouchers, Chief, Ac-
counting Branch;

i. Accounts Receivable, Chief, Accounting
Branch;

j. Equal Employment Opportunity, Minor-
ity/Female Statistical Reporting System,
Director, Office of Civil Rights;

k. Minority Recruitment File, Director,
Office of Civil Rights;

l. UMTA Sponsored Reports—Authors File,
Director, Office of Transit Management;

m. Blood Donors File, Director, Adminis-
trative Services Division;

n. Approved Grants, Director, Administra-
tive Services Division;

o. Closed-Out Grants, Director, Adminis-
trative Services Division; and

p. Docket DOT/UMTA, Chief Counsel, Of-
fice of Chief Counsel.

4. Access to Records. Each individual desir-
ing to determine whether a record pertaining
to him or her is contained in a system of
records or to obtain a copy of such a record,
shall make request in writing to the official
specified in paragraph 1 of this appendix.
Each request shall specify the name of the
requesting individual and the system of
records in which the subject record is located
or thought to be located.

5. Requests to Correct or Alter Records.
a. The Administration allows individuals

to request amendment of their personal

records to the extent that such amendment
does not violate existing statutes, regula-
tions, or administrative procedures. Re-
quests to amend personal records of active
employees should be addressed to the respon-
sible system manager specified in paragraph
1.

b. The system manager provides a written
acknowledgment of the receipt of a request
to amend a record to the individual within
ten days. However, if the request can be re-
viewed and processed and the individual no-
tified of compliance or denial within the ten-
day working period, no separate acknowledg-
ment is required.

c. If UMTA agrees with an individual’s re-
quest to amend the person’s record, the fol-
lowing steps are taken:

(1) Advises the individual in writing;
(2) Corrects the record accordingly; and
(3) Advises all previous recipients of the

record which was corrected of the correction
and its substance.

d. If UMTA, after an initial review by the
system manager of a request to amend a per-
sonal record, disagrees with all or any por-
tion of it, it:

(1) Advises the individual of refusal and the
reasons for it; and

(2) Informs the individual of procedures to
request a further review.

e. If an individual disagrees with the ini-
tial determination, the individual may file a
request for a further review of that deter-
mination. This request for a review should be
addressed to: Privacy Act Officer, UAD–60,
400 Seventh Street SW., Washington, DC
20590.

f. If after this review UMTA refuses to
amend the record as the individual re-
quested, UMTA advises the individual:

(1) Of refusal and the reasons for it;
(2) Of the individual’s right to file a con-

cise statement of the reasons for disagreeing
with the decision;

(3) The procedures for filing the statement
of disagreement;

(4) That the statement which is filed is
made available to anyone to whom the
record is subsequently disclosed; and

(5) Of the individual’s right to seek judicial
review of the Administration’s refusal to
amend a record.

g. The final determination on the individ-
ual’s request is concluded within 30 working
days unless the UMTA Administrator deter-
mines that a fair and equitable review can-
not be completed in that period. If additional
time is required, the individual is informed
in writing of reasons for the delay and of the
estimated date on which the review is ex-
pected to be completed.

h. For personnel-related records final Civil
Service Commission determination may
apply within 30 working days following the
procedures explained above.

6. Personal Identification Requirements.
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a. Disclosure of personal records requires
that the individual produce an identification
card; employee identification, annuitant
identification, Medicare card, and driver’s li-
cense are examples. For records disclosed by
mail, UMTA requires identifying informa-
tion to locate the record, i.e., employee iden-
tification number, name, date of birth, or so-
cial security number. A comparison of the
signature of the requester and those in the
record is used to determine identity.

b. If an individual can provide no suitable
documents for identification, UMTA requires
a signed statement asserting identity and
stipulating that the individual understands
that knowingly or willfully seeking or ob-
taining access to records about another per-
son under false pretenses is punishable by a
fine of up to $5,000 under citation 3(i)3 of the
Privacy Act.

APPENDIX I TO PART 10—SAINT LAW-
RENCE SEAWAY DEVELOPMENT COR-
PORATION

1. Introduction. This appendix, with respect
to the Saint Lawrence Seaway Development
Corporation:

a. Describes the places and times at which
records are available for inspection and
copying;

b. Indicates the systems of records main-
tained;

c. Identifies the officials having authority
to deny requests for access to records;

d. Describes the procedures to be followed
in requesting correction of a record; and

e. Describes identification requirements
which may be in addition to those delineated
in § 10.35 of these regulations.

2. Availability for Inspection and Copying.
a. Place and time for records inspection

and copying: Saint Lawrence Seaway Devel-
opment Corporation, Administration Build-
ing, Andrews Street, Massena, New York
13662; Massena Office: 9:00 a.m.–4:00 p.m.

b. Systems of records located at each facil-
ity: Administration Building: Claimants under
Federal Tort Claims Act, Data Automation
Program Records, Employees’ Compensation
Records, Emergency Operating Records
(Vital Records).

c. Official having authority to deny re-
quests for disclosure of records under this
part:

Resident Manager, Saint Lawrence Seaway
Development Corporation, Administration
Building, Andrews Street, Massena, New
York 13662.

3. Systems of Records: A complete listing of
the systems of records maintained by the
Saint Lawrence Seaway Development Cor-
poration has been published in the FEDERAL
REGISTER as follows: September 19, 1977,
pages 47138–47140.

4. Access to Records: Each individual desir-
ing to determine whether a record pertaining

to him or her is contained in a system of
records or to obtain a copy of such record,
shall make request in writing to the address
provided in section 2 of this appendix. Each
request shall specify the name of the re-
questing individual and the system of
records in which the subject record is located
or thought to be located.

5. Requests to Correct or Alter a Record:
a. Any person who desires to have his or

her own record corrected shall submit a writ-
ten request.

b. Only the individual to whom the record
pertains may make the written request and
it shall be signed by that person.

c. Request should state the reasons that
the record should be corrected and that the
request is made pursuant to the Privacy Act;
alternatively the requester may mark ‘‘Pri-
vacy Act Amendment Request’’ on the enve-
lope in which the request is submitted.

d. Requests for correction of records shall
be submitted to the Personnel Officer, Saint
Lawrence Seaway Development Corporation,
Administration Building, Andrews Street,
Massena, New York 13662.

6. Personal Identification Requirements:
Refer to § 10.35 for normal requirements. In
those cases involving mail requests for sen-
sitive records, i.e.—medical records, the re-
quester’s signature shall be notarized.

APPENDIX J TO PART 10—RESEARCH AND
SPECIAL PROGRAMS ADMINISTRATION

The Research and Special Programs Ad-
ministration (RSPA) will operate under the
general rules of part 10 (49 CFR part 10) until
specific procedures are deemed necessary for
the RSPA.

PART 11—PROTECTION OF HUMAN
SUBJECTS

Sec.
11.101 To what does this policy apply?
11.102 Definitions.
11.103 Assuring compliance with this pol-

icy—research conducted or supported by
any Federal Department or Agency.

11.104—11.106 [Reserved]
11.107 IRB Membership.
11.108 IRB functions and operations.
11.109 IRB review of research.
11.110 Expedited review procedures for cer-

tain kinds of research involving no more
than minimal risk, and for minor
changes in approved research.

11.111 Criteria for IRB approval of research.
11.112 Review by institution.
11.113 Suspension or termination of IRB ap-

proval of research.
11.114 Cooperative research.
11.115 IRB records.
11.116 General requirements for informed

consent.
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11.117 Documentation of informed consent.
11.118 Applications and proposals lacking

definite plans for involvement of human
subjects.

11.119 Research undertaken without the in-
tention of involving human subjects.

11.120 Evaluation and disposition of applica-
tions and proposals for research to be
conducted or supported by a Federal De-
partment or Agency.

11.121 [Reserved]
11.122 Use of Federal funds.
11.123 Early termination of research sup-

port: Evaluation of applications and pro-
posals.

11.124 Conditions.

AUTHORITY: 5 U.S.C. 301; 42 U.S.C. 300v–1(b).

SOURCE: 56 FR 28012, 28023, June 18, 1991,
unless otherwise noted.

§ 11.101 To what does this policy
apply?

(a) Except as provided in paragraph
(b) of this section, this policy applies
to all research involving human sub-
jects conducted, supported or otherwise
subject to regulation by any federal de-
partment or agency which takes appro-
priate administrative action to make
the policy applicable to such research.
This includes research conducted by
federal civilian employees or military
personnel, except that each department
or agency head may adopt such proce-
dural modifications as may be appro-
priate from an administrative stand-
point. It also includes research con-
ducted, supported, or otherwise subject
to regulation by the federal govern-
ment outside the United States.

(1) Research that is conducted or sup-
ported by a federal department or
agency, whether or not it is regulated
as defined in § 11.102(e), must comply
with all sections of this policy.

(2) Research that is neither con-
ducted nor supported by a federal de-
partment or agency but is subject to
regulation as defined in § 11.102(e) must
be reviewed and approved, in compli-
ance with § 11.101, § 11.102, and § 11.107
through § 11.117 of this policy, by an in-
stitutional review board (IRB) that op-
erates in accordance with the pertinent
requirements of this policy.

(b) Unless otherwise required by de-
partment or agency heads, research ac-
tivities in which the only involvement
of human subjects will be in one or

more of the following categories are
exempt from this policy:

(1) Research conducted in established
or commonly accepted educational set-
tings, involving normal educational
practices, such as (i) research on regu-
lar and special education instructional
strategies, or (ii) research on the effec-
tiveness of or the comparison among
instructional techniques, curricula, or
classroom management methods.

(2) Research involving the use of edu-
cational tests (cognitive, diagnostic,
aptitude, achievement), survey proce-
dures, interview procedures or observa-
tion of public behavior, unless:

(i) Information obtained is recorded
in such a manner that human subjects
can be identified, directly or through
identifiers linked to the subjects; and
(ii) any disclosure of the human sub-
jects’ responses outside the research
could reasonably place the subjects at
risk of criminal or civil liability or be
damaging to the subjects’ financial
standing, employability, or reputation.

(3) Research involving the use of edu-
cational tests (cognitive, diagnostic,
aptitude, achievement), survey proce-
dures, interview procedures, or obser-
vation of public behavior that is not
exempt under paragraph (b)(2) of this
section, if:

(i) The human subjects are elected or
appointed public officials or candidates
for public office; or (ii) federal stat-
ute(s) require(s) without exception that
the confidentiality of the personally
identifiable information will be main-
tained throughout the research and
thereafter.

(4) Research, involving the collection
or study of existing data, documents,
records, pathological specimens, or di-
agnostic specimens, if these sources are
publicly available or if the information
is recorded by the investigator in such
a manner that subjects cannot be iden-
tified, directly or through identifiers
linked to the subjects.

(5) Research and demonstration
projects which are conducted by or sub-
ject to the approval of department or
agency heads, and which are designed
to study, evaluate, or otherwise exam-
ine:

(i) Public benefit or service pro-
grams; (ii) procedures for obtaining
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1 Institutions with HHS-approved assur-
ances on file will abide by provisions of title
45 CFR part 46 subparts A–D. Some of the
other Departments and Agencies have incor-
porated all provisions of title 45 CFR part 46
into their policies and procedures as well.
However, the exemptions at 45 CFR 46.101(b)
do not apply to research involving prisoners,
fetuses, pregnant women, or human in vitro
fertilization, subparts B and C. The exemp-
tion at 45 CFR 46.101(b)(2), for research in-
volving survey or interview procedures or ob-
servation of public behavior, does not apply
to research with children, subpart D, except
for research involving observations of public
behavior when the investigator(s) do not par-
ticipate in the activities being observed.

benefits or services under those pro-
grams; (iii) possible changes in or al-
ternatives to those programs or proce-
dures; or (iv) possible changes in meth-
ods or levels of payment for benefits or
services under those programs.

(6) Taste and food quality evaluation
and consumer acceptance studies, (i) if
wholesome foods without additives are
consumed or (ii) if a food is consumed
that contains a food ingredient at or
below the level and for a use found to
be safe, or agricultural chemical or en-
vironmental contaminant at or below
the level found to be safe, by the Food
and Drug Administration or approved
by the Environmental Protection
Agency or the Food Safety and Inspec-
tion Service of the U.S. Department of
Agriculture.

(c) Department or agency heads re-
tain final judgment as to whether a
particular activity is covered by this
policy.

(d) Department or agency heads may
require that specific research activities
or classes of research activities con-
ducted, supported, or otherwise subject
to regulation by the department or
agency but not otherwise covered by
this policy, comply with some or all of
the requirements of this policy.

(e) Compliance with this policy re-
quires compliance with pertinent fed-
eral laws or regulations which provide
additional protections for human sub-
jects.

(f) This policy does not affect any
state or local laws or regulations which
may otherwise be applicable and which
provide additional protections for
human subjects.

(g) This policy does not affect any
foreign laws or regulations which may
otherwise be applicable and which pro-
vide additional protections to human
subjects of research.

(h) When research covered by this
policy takes place in foreign countries,
procedures normally followed in the
foreign countries to protect human
subjects may differ from those set
forth in this policy. [An example is a
foreign institution which complies
with guidelines consistent with the
World Medical Assembly Declaration
(Declaration of Helsinki amended 1989)
issued either by sovereign states or by
an organization whose function for the

protection of human research subjects
is internationally recognized.] In these
circumstances, if a department or
agency head determines that the proce-
dures prescribed by the institution af-
ford protections that are at least
equivalent to those provided in this
policy, the department or agency head
may approve the substitution of the
foreign procedures in lieu of the proce-
dural requirements provided in this
policy. Except when otherwise required
by statute, Executive Order, or the de-
partment or agency head, notices of
these actions as they occur will be pub-
lished in the FEDERAL REGISTER or will
be otherwise published as provided in
department or agency procedures.

(i) Unless otherwise required by law,
department or agency heads may waive
the applicability of some or all of the
provisions of this policy to specific re-
search activities or classes of research
activities otherwise covered by this
policy. Except when otherwise required
by statute or Executive Order, the de-
partment or agency head shall forward
advance notices of these actions to the
Office for Protection from Research
Risks, Department of Health and
Human Services (HHS), and shall also
publish them in the FEDERAL REGISTER

or in such other manner as provided in
department or agency procedures.1

[56 FR 28012, 28023, June 18, 1991; 56 FR 29756,
June 28, 1991]

§ 11.102 Definitions.

(a) Department or agency head means
the head of any federal department or

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00130 Fmt 8010 Sfmt 8010 E:\CFR\167195.027 167195



131

Office of the Secretary of Transportation § 11.103

agency and any other officer or em-
ployee of any department or agency to
whom authority has been delegated.

(b) Institution means any public or
private entity or agency (including fed-
eral, state, and other agencies).

(c) Legally authorized representative
means an individual or judicial or
other body authorized under applicable
law to consent on behalf of a prospec-
tive subject to the subject’s participa-
tion in the procedure(s) involved in the
research.

(d) Research means a systematic in-
vestigation, including research devel-
opment, testing and evaluation, de-
signed to develop or contribute to gen-
eralizable knowledge. Activities which
meet this definition constitute re-
search for purposes of this policy,
whether or not they are conducted or
supported under a program which is
considered research for other purposes.
For example, some demonstration and
service programs may include research
activities.

(e) Research subject to regulation, and
similar terms are intended to encom-
pass those research activities for which
a federal department or agency has
specific responsibility for regulating as
a research activity, (for example, In-
vestigational New Drug requirements
administered by the Food and Drug Ad-
ministration). It does not include re-
search activities which are inciden-
tally regulated by a federal department
or agency solely as part of the depart-
ment’s or agency’s broader responsibil-
ity to regulate certain types of activi-
ties whether research or non-research
in nature (for example, Wage and Hour
requirements administered by the De-
partment of Labor).

(f) Human subject means a living indi-
vidual about whom an investigator
(whether professional or student) con-
ducting research obtains

(1) Data through intervention or
interaction with the individual, or

(2) Identifiable private information.
Intervention includes both physical pro-
cedures by which data are gathered (for
example, venipuncture) and manipula-
tions of the subject or the subject’s en-
vironment that are performed for re-
search purposes. Interaction includes
communication or interpersonal con-
tact between investigator and subject.

‘‘Private information’’ includes infor-
mation about behavior that occurs in a
context in which an individual can rea-
sonably expect that no observation or
recording is taking place, and informa-
tion which has been provided for spe-
cific purposes by an individual and
which the individual can reasonably
expect will not be made public (for ex-
ample, a medical record). Private infor-
mation must be individually identifi-
able (i.e., the identity of the subject is
or may readily be ascertained by the
investigator or associated with the in-
formation) in order for obtaining the
information to constitute research in-
volving human subjects.

(g) IRB means an institutional review
board established in accord with and
for the purposes expressed in this pol-
icy.

(h) IRB approval means the deter-
mination of the IRB that the research
has been reviewed and may be con-
ducted at an institution within the
constraints set forth by the IRB and by
other institutional and federal require-
ments.

(i) Minimal risk means that the prob-
ability and magnitude of harm or dis-
comfort anticipated in the research are
not greater in and of themselves than
those ordinarily encountered in daily
life or during the performance of rou-
tine physical or psychological exami-
nations or tests.

(j) Certification means the official no-
tification by the institution to the sup-
porting department or agency, in ac-
cordance with the requirements of this
policy, that a research project or activ-
ity involving human subjects has been
reviewed and approved by an IRB in ac-
cordance with an approved assurance.

§ 11.103 Assuring compliance with this
policy—research conducted or sup-
ported by any Federal Department
or Agency.

(a) Each institution engaged in re-
search which is covered by this policy
and which is conducted or supported by
a federal department or agency shall
provide written assurance satisfactory
to the department or agency head that
it will comply with the requirements
set forth in this policy. In lieu of re-
quiring submission of an assurance, in-
dividual department or agency heads
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shall accept the existence of a current
assurance, appropriate for the research
in question, on file with the Office for
Protection from Research Risks, HHS,
and approved for federalwide use by
that office. When the existence of an
HHS-approved assurance is accepted in
lieu of requiring submission of an as-
surance, reports (except certification)
required by this policy to be made to
department and agency heads shall
also be made to the Office for Protec-
tion from Research Risks, HHS.

(b) Departments and agencies will
conduct or support research covered by
this policy only if the institution has
an assurance approved as provided in
this section, and only if the institution
has certified to the department or
agency head that the research has been
reviewed and approved by an IRB pro-
vided for in the assurance, and will be
subject to continuing review by the
IRB. Assurances applicable to federally
supported or conducted research shall
at a minimum include:

(1) A statement of principles govern-
ing the institution in the discharge of
its responsibilities for protecting the
rights and welfare of human subjects of
research conducted at or sponsored by
the institution, regardless of whether
the research is subject to federal regu-
lation. This may include an appro-
priate existing code, declaration, or
statement of ethical principles, or a
statement formulated by the institu-
tion itself. This requirement does not
preempt provisions of this policy appli-
cable to department- or agency-sup-
ported or regulated research and need
not be applicable to any research ex-
empted or waived under § 11.101 (b) or
(i).

(2) Designation of one or more IRBs
established in accordance with the re-
quirements of this policy, and for
which provisions are made for meeting
space and sufficient staff to support
the IRB’s review and recordkeeping du-
ties.

(3) A list of IRB members identified
by name; earned degrees; representa-
tive capacity; indications of experience
such as board certifications, licenses,
etc., sufficient to describe each mem-
ber’s chief anticipated contributions to
IRB deliberations; and any employ-
ment or other relationship between

each member and the institution; for
example: full-time employee, part-time
employee, member of governing panel
or board, stockholder, paid or unpaid
consultant. Changes in IRB member-
ship shall be reported to the depart-
ment or agency head, unless in accord
with § 11.103(a) of this policy, the exist-
ence of an HHS-approved assurance is
accepted. In this case, change in IRB
membership shall be reported to the
Office for Protection from Research
Risks, HHS.

(4) Written procedures which the IRB
will follow (i) for conducting its initial
and continuing review of research and
for reporting its findings and actions to
the investigator and the institution;
(ii) for determining which projects re-
quire review more often than annually
and which projects need verification
from sources other than the investiga-
tors that no material changes have oc-
curred since previous IRB review; and
(iii) for ensuring prompt reporting to
the IRB of proposed changes in a re-
search activity, and for ensuring that
such changes in approved research,
during the period for which IRB ap-
proval has already been given, may not
be initiated without IRB review and
approval except when necessary to
eliminate apparent immediate hazards
to the subject.

(5) Written procedures for ensuring
prompt reporting to the IRB, appro-
priate institutional officials, and the
department or agency head of (i) any
unanticipated problems involving risks
to subjects or others or any serious or
continuing noncompliance with this
policy or the requirements or deter-
minations of the IRB and (ii) any sus-
pension or termination of IRB ap-
proval.

(c) The assurance shall be executed
by an individual authorized to act for
the institution and to assume on behalf
of the institution the obligations im-
posed by this policy and shall be filed
in such form and manner as the depart-
ment or agency head prescribes.

(d) The department or agency head
will evaluate all assurances submitted
in accordance with this policy through
such officers and employees of the de-
partment or agency and such experts
or consultants engaged for this purpose
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as the department or agency head de-
termines to be appropriate. The depart-
ment or agency head’s evaluation will
take into consideration the adequacy
of the proposed IRB in light of the an-
ticipated scope of the institution’s re-
search activities and the types of sub-
ject populations likely to be involved,
the appropriateness of the proposed ini-
tial and continuing review procedures
in light of the probable risks, and the
size and complexity of the institution.

(e) On the basis of this evaluation,
the department or agency head may
approve or disapprove the assurance, or
enter into negotiations to develop an
approvable one. The department or
agency head may limit the period dur-
ing which any particular approved as-
surance or class of approved assurances
shall remain effective or otherwise
condition or restrict approval.

(f) Certification is required when the
research is supported by a federal de-
partment or agency and not otherwise
exempted or waived under § 11.101 (b) or
(i). An institution with an approved as-
surance shall certify that each applica-
tion or proposal for research covered
by the assurance and by § 11.103 of this
Policy has been reviewed and approved
by the IRB. Such certification must be
submitted with the application or pro-
posal or by such later date as may be
prescribed by the department or agen-
cy to which the application or proposal
is submitted. Under no condition shall
research covered by § 11.103 of the Pol-
icy be supported prior to receipt of the
certification that the research has been
reviewed and approved by the IRB. In-
stitutions without an approved assur-
ance covering the research shall certify
within 30 days after receipt of a request
for such a certification from the de-
partment or agency, that the applica-
tion or proposal has been approved by
the IRB. If the certification is not sub-
mitted within these time limits, the
application or proposal may be re-
turned to the institution.

(Approved by the Office of Management and
Budget under control number 9999–0020)

[56 FR 28012, 28023, June 18, 1991; 56 FR 29756,
June 28, 1991]

§§ 11.104—11.106 [Reserved]

§ 11.107 IRB membership.
(a) Each IRB shall have at least five

members, with varying backgrounds to
promote complete and adequate review
of research activities commonly con-
ducted by the institution. The IRB
shall be sufficiently qualified through
the experience and expertise of its
members, and the diversity of the
members, including consideration of
race, gender, and cultural backgrounds
and sensitivity to such issues as com-
munity attitudes, to promote respect
for its advice and counsel in safeguard-
ing the rights and welfare of human
subjects. In addition to possessing the
professional competence necessary to
review specific research activities, the
IRB shall be able to ascertain the ac-
ceptability of proposed research in
terms of institutional commitments
and regulations, applicable law, and
standards of professional conduct and
practice. The IRB shall therefore in-
clude persons knowledgeable in these
areas. If an IRB regularly reviews re-
search that involves a vulnerable cat-
egory of subjects, such as children,
prisoners, pregnant women, or handi-
capped or mentally disabled persons,
consideration shall be given to the in-
clusion of one or more individuals who
are knowledgeable about and experi-
enced in working with these subjects.

(b) Every nondiscriminatory effort
will be made to ensure that no IRB
consists entirely of men or entirely of
women, including the institution’s con-
sideration of qualified persons of both
sexes, so long as no selection is made
to the IRB on the basis of gender. No
IRB may consist entirely of members
of one profession.

(c) Each IRB shall include at least
one member whose primary concerns
are in scientific areas and at least one
member whose primary concerns are in
nonscientific areas.

(d) Each IRB shall include at least
one member who is not otherwise affili-
ated with the institution and who is
not part of the immediate family of a
person who is affiliated with the insti-
tution.

(e) No IRB may have a member par-
ticipate in the IRB’s initial or continu-
ing review of any project in which the
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member has a conflicting interest, ex-
cept to provide information requested
by the IRB.

(f) An IRB may, in its discretion, in-
vite individuals with competence in
special areas to assist in the review of
issues which require expertise beyond
or in addition to that available on the
IRB. These individuals may not vote
with the IRB.

§ 11.108 IRB functions and operations.
In order to fulfill the requirements of

this policy each IRB shall:
(a) Follow written procedures in the

same detail as described in § 11.103(b)(4)
and, to the extent required by,
§ 11.103(b)(5).

(b) Except when an expedited review
procedure is used (see § 11.110), review
proposed research at convened meet-
ings at which a majority of the mem-
bers of the IRB are present, including
at least one member whose primary
concerns are in nonscientific areas. In
order for the research to be approved,
it shall receive the approval of a ma-
jority of those members present at the
meeting.

§ 11.109 IRB Review of Research.
(a) An IRB shall review and have au-

thority to approve, require modifica-
tions in (to secure approval), or dis-
approve all research activities covered
by this policy.

(b) An IRB shall require that infor-
mation given to subjects as part of in-
formed consent is in accordance with
§ 11.116. The IRB may require that in-
formation, in addition to that specifi-
cally mentioned in § 11.116, be given to
the subjects when in the IRB’s judg-
ment the information would meaning-
fully add to the protection of the rights
and welfare of subjects.

(c) An IRB shall require documenta-
tion of informed consent or may waive
documentation in accordance with
§ 11.117.

(d) An IRB shall notify investigators
and the institution in writing of its de-
cision to approve or disapprove the pro-
posed research activity, or of modifica-
tions required to secure IRB approval
of the research activity. If the IRB de-
cides to disapprove a research activity,
it shall include in its written notifica-
tion a statement of the reasons for its

decision and give the investigator an
opportunity to respond in person or in
writing.

(e) An IRB shall conduct continuing
review of research covered by this pol-
icy at intervals appropriate to the de-
gree of risk, but not less than once per
year, and shall have authority to ob-
serve or have a third party observe the
consent process and the research.

(Approved by the Office of Management and
Budget under control number 9999–0020)

§ 11.110 Expedited review procedures
for certain kinds of research involv-
ing no more than minimal risk, and
for minor changes in approved re-
search.

(a) The Secretary, HHS, has estab-
lished, and published as a Notice in the
FEDERAL REGISTER, a list of categories
of research that may be reviewed by
the IRB through an expedited review
procedure. The list will be amended, as
appropriate after consultation with
other departments and agencies,
through periodic republication by the
Secretary, HHS, in the FEDERAL REG-
ISTER. A copy of the list is available
from the Office for Protection from Re-
search Risks, National Institutes of
Health, HHS, Bethesda, Maryland
20892.

(b) An IRB may use the expedited re-
view procedure to review either or both
of the following:

(1) Some or all of the research ap-
pearing on the list and found by the re-
viewer(s) to involve no more than mini-
mal risk,

(2) Minor changes in previously ap-
proved research during the period (of
one year or less) for which approval is
authorized.

Under an expedited review procedure,
the review may be carried out by the
IRB chairperson or by one or more ex-
perienced reviewers designated by the
chairperson from among members of
the IRB. In reviewing the research, the
reviewers may exercise all of the au-
thorities of the IRB except that the re-
viewers may not disapprove the re-
search. A research activity may be dis-
approved only after review in accord-
ance with the non-expedited procedure
set forth in § 11.108(b).

(c) Each IRB which uses an expedited
review procedure shall adopt a method
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for keeping all members advised of re-
search proposals which have been ap-
proved under the procedure.

(d) The department or agency head
may restrict, suspend, terminate, or
choose not to authorize an institu-
tion’s or IRB’s use of the expedited re-
view procedure.

§ 11.111 Criteria for IRB approval of
research.

(a) In order to approve research cov-
ered by this policy the IRB shall deter-
mine that all of the following require-
ments are satisfied:

(1) Risks to subjects are minimized:
(i) By using procedures which are con-
sistent with sound research design and
which do not unnecessarily expose sub-
jects to risk, and (ii) whenever appro-
priate, by using procedures already
being performed on the subjects for di-
agnostic or treatment purposes.

(2) Risks to subjects are reasonable
in relation to anticipated benefits, if
any, to subjects, and the importance of
the knowledge that may reasonably be
expected to result. In evaluating risks
and benefits, the IRB should consider
only those risks and benefits that may
result from the research (as distin-
guished from risks and benefits of
therapies subjects would receive even if
not participating in the research). The
IRB should not consider possible long-
range effects of applying knowledge
gained in the research (for example,
the possible effects of the research on
public policy) as among those research
risks that fall within the purview of its
responsibility.

(3) Selection of subjects is equitable.
In making this assessment the IRB
should take into account the purposes
of the research and the setting in
which the research will be conducted
and should be particularly cognizant of
the special problems of research in-
volving vulnerable populations, such as
children, prisoners, pregnant women,
mentally disabled persons, or economi-
cally or educationally disadvantaged
persons.

(4) Informed consent will be sought
from each prospective subject or the
subject’s legally authorized representa-
tive, in accordance with, and to the ex-
tent required by § 11.116.

(5) Informed consent will be appro-
priately documented, in accordance
with, and to the extent required by
§ 11.117.

(6) When appropriate, the research
plan makes adequate provision for
monitoring the data collected to en-
sure the safety of subjects.

(7) When appropriate, there are ade-
quate provisions to protect the privacy
of subjects and to maintain the con-
fidentiality of data.

(b) When some or all of the subjects
are likely to be vulnerable to coercion
or undue influence, such as children,
prisoners, pregnant women, mentally
disabled persons, or economically or
educationally disadvantaged persons,
additional safeguards have been in-
cluded in the study to protect the
rights and welfare of these subjects.

§ 11.112 Review by institution.
Research covered by this policy that

has been approved by an IRB may be
subject to further appropriate review
and approval or disapproval by officials
of the institution. However, those offi-
cials may not approve the research if it
has not been approved by an IRB.

§ 11.113 Suspension or termination of
IRB approval of research.

An IRB shall have authority to sus-
pend or terminate approval of research
that is not being conducted in accord-
ance with the IRB’s requirements or
that has been associated with unex-
pected serious harm to subjects. Any
suspension or termination of approval
shall include a statement of the rea-
sons for the IRB’s action and shall be
reported promptly to the investigator,
appropriate institutional officials, and
the department or agency head.

(Approved by the Office of Management and
Budget under control number 9999–0020)

§ 11.114 Cooperative research.
Cooperative research projects are

those projects covered by this policy
which involve more than one institu-
tion. In the conduct of cooperative re-
search projects, each institution is re-
sponsible for safeguarding the rights
and welfare of human subjects and for
complying with this policy. With the
approval of the department or agency
head, an institution participating in a
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cooperative project may enter into a
joint review arrangement, rely upon
the review of another qualified IRB, or
make similar arrangements for avoid-
ing duplication of effort.

§ 11.115 IRB records.
(a) An institution, or when appro-

priate an IRB, shall prepare and main-
tain adequate documentation of IRB
activities, including the following:

(1) Copies of all research proposals re-
viewed, scientific evaluations, if any,
that accompany the proposals, ap-
proved sample consent documents,
progress reports submitted by inves-
tigators, and reports of injuries to sub-
jects.

(2) Minutes of IRB meetings which
shall be in sufficient detail to show at-
tendance at the meetings; actions
taken by the IRB; the vote on these ac-
tions including the number of members
voting for, against, and abstaining; the
basis for requiring changes in or dis-
approving research; and a written sum-
mary of the discussion of controverted
issues and their resolution.

(3) Records of continuing review ac-
tivities.

(4) Copies of all correspondence be-
tween the IRB and the investigators.

(5) A list of IRB members in the same
detail as described is § 11.103(b)(3).

(6) Written procedures for the IRB in
the same detail as described in
§ 11.103(b)(4) and § 11.103(b)(5).

(7) Statements of significant new
findings provided to subjects, as re-
quired by § 11.116(b)(5).

(b) The records required by this pol-
icy shall be retained for at least 3
years, and records relating to research
which is conducted shall be retained
for at least 3 years after completion of
the research. All records shall be acces-
sible for inspection and copying by au-
thorized representatives of the depart-
ment or agency at reasonable times
and in a reasonable manner.

(Approved by the Office of Management and
Budget under control number 9999–0020)

§ 11.116 General requirements for in-
formed consent.

Except as provided elsewhere in this
policy, no investigator may involve a
human being as a subject in research
covered by this policy unless the inves-

tigator has obtained the legally effec-
tive informed consent of the subject or
the subject’s legally authorized rep-
resentative. An investigator shall seek
such consent only under circumstances
that provide the prospective subject or
the representative sufficient oppor-
tunity to consider whether or not to
participate and that minimize the pos-
sibility of coercion or undue influence.
The information that is given to the
subject or the representative shall be
in language understandable to the sub-
ject or the representative. No informed
consent, whether oral or written, may
include any exculpatory language
through which the subject or the rep-
resentative is made to waive or appear
to waive any of the subject’s legal
rights, or releases or appears to release
the investigator, the sponsor, the insti-
tution or its agents from liability for
negligence.

(a) Basic elements of informed con-
sent. Except as provided in paragraph
(c) or (d) of this section, in seeking in-
formed consent the following informa-
tion shall be provided to each subject:

(1) A statement that the study in-
volves research, an explanation of the
purposes of the research and the ex-
pected duration of the subject’s partici-
pation, a description of the procedures
to be followed, and identification of
any procedures which are experi-
mental;

(2) A description of any reasonably
foreseeable risks or discomforts to the
subject;

(3) A description of any benefits to
the subject or to others which may rea-
sonably be expected from the research;

(4) A disclosure of appropriate alter-
native procedures or courses of treat-
ment, if any, that might be advan-
tageous to the subject;

(5) A statement describing the ex-
tent, if any, to which confidentiality of
records identifying the subject will be
maintained;

(6) For research involving more than
minimal risk, an explanation as to
whether any compensation and an ex-
planation as to whether any medical
treatments are available if injury oc-
curs and, if so, what they consist of, or
where further information may be ob-
tained;
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(7) An explanation of whom to con-
tact for answers to pertinent questions
about the research and research sub-
jects’ rights, and whom to contact in
the event of a research-related injury
to the subject; and

(8) A statement that participation is
voluntary, refusal to participate will
involve no penalty or loss of benefits to
which the subject is otherwise entitled,
and the subject may discontinue par-
ticipation at any time without penalty
or loss of benefits to which the subject
is otherwise entitled.

(b) Additional elements of informed
consent. When appropriate, one or
more of the following elements of in-
formation shall also be provided to
each subject:

(1) A statement that the particular
treatment or procedure may involve
risks to the subject (or to the embryo
or fetus, if the subject is or may be-
come pregnant) which are currently
unforeseeable;

(2) Anticipated circumstances under
which the subject’s participation may
be terminated by the investigator
without regard to the subject’s con-
sent;

(3) Any additional costs to the sub-
ject that may result from participation
in the research;

(4) The consequences of a subject’s
decision to withdraw from the research
and procedures for orderly termination
of participation by the subject;

(5) A statement that significant new
findings developed during the course of
the research which may relate to the
subject’s willingness to continue par-
ticipation will be provided to the sub-
ject; and

(6) The approximate number of sub-
jects involved in the study.

(c) An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the ele-
ments of informed consent set forth
above, or waive the requirement to ob-
tain informed consent provided the IRB
finds and documents that:

(1) The research or demonstration
project is to be conducted by or subject
to the approval of state or local gov-
ernment officials and is designed to
study, evaluate, or otherwise examine:
(i) public benefit of service programs;
(ii) procedures for obtaining benefits or

services under those programs; (iii)
possible changes in or alternatives to
those programs or procedures; or (iv)
possible changes in methods or levels
of payment for benefits or services
under those programs; and

(2) The research could not practica-
bly be carried out without the waiver
or alteration.

(d) An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the ele-
ments of informed consent set forth in
this section, or waive the requirements
to obtain informed consent provided
the IRB finds and documents that:

(1) The research involves no more
than minimal risk to the subjects;

(2) The waiver or alteration will not
adversely affect the rights and welfare
of the subjects;

(3) The research could not practica-
bly be carried out without the waiver
or alteration; and

(4) Whenever appropriate, the sub-
jects will be provided with additional
pertinent information after participa-
tion.

(e) The informed consent require-
ments in this policy are not intended
to preempt any applicable Federal,
state, or local laws which require addi-
tional information to be disclosed in
order for informed consent to be le-
gally effective.

(f) Nothing in this policy is intended
to limit the authority of a physician to
provide emergency medical care, to the
extent the physician is permitted to do
so under applicable Federal, state, or
local law.

(Approved by the Office of Management and
Budget under control number 9999–0020)

§ 11.117 Documentation of informed
consent.

(a) Except as provided in paragraph
(c) of this section, informed consent
shall be documented by the use of a
written consent form approved by the
IRB and signed by the subject or the
subject’s legally authorized representa-
tive. A copy shall be given to the per-
son signing the form.

(b) Except as provided in paragraph
(c) of this section, the consent form
may be either of the following:

(1) A written consent document that
embodies the elements of informed
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consent required by § 11.116. This form
may be read to the subject or the sub-
ject’s legally authorized representa-
tive, but in any event, the investigator
shall give either the subject or the rep-
resentative adequate opportunity to
read it before it is signed; or

(2) A short form written consent doc-
ument stating that the elements of in-
formed consent required by § 11.116
have been presented orally to the sub-
ject or the subject’s legally authorized
representative. When this method is
used, there shall be a witness to the
oral presentation. Also, the IRB shall
approve a written summary of what is
to be said to the subject or the rep-
resentative. Only the short form itself
is to be signed by the subject or the
representative. However, the witness
shall sign both the short form and a
copy of the summary, and the person
actually obtaining consent shall sign a
copy of the summary. A copy of the
summary shall be given to the subject
or the representative, in addition to a
copy of the short form.

(c) An IRB may waive the require-
ment for the investigator to obtain a
signed consent form for some or all
subjects if it finds either:

(1) That the only record linking the
subject and the research would be the
consent document and the principal
risk would be potential harm resulting
from a breach of confidentiality. Each
subject will be asked whether the sub-
ject wants documentation linking the
subject with the research, and the sub-
ject’s wishes will govern; or

(2) That the research presents no
more than minimal risk of harm to
subjects and involves no procedures for
which written consent is normally re-
quired outside of the research context.

In cases in which the documentation
requirement is waived, the IRB may re-
quire the investigator to provide sub-
jects with a written statement regard-
ing the research.

(Approved by the Office of Management and
Budget under control number 9999–0020)

§ 11.118 Applications and proposals
lacking definite plans for involve-
ment of human subjects.

Certain types of applications for
grants, cooperative agreements, or con-
tracts are submitted to departments or

agencies with the knowledge that sub-
jects may be involved within the period
of support, but definite plans would not
normally be set forth in the applica-
tion or proposal. These include activi-
ties such as institutional type grants
when selection of specific projects is
the institution’s responsibility; re-
search training grants in which the ac-
tivities involving subjects remain to be
selected; and projects in which human
subjects’ involvement will depend upon
completion of instruments, prior ani-
mal studies, or purification of com-
pounds. These applications need not be
reviewed by an IRB before an award
may be made. However, except for re-
search exempted or waived under
§ 11.101 (b) or (i), no human subjects
may be involved in any project sup-
ported by these awards until the
project has been reviewed and approved
by the IRB, as provided in this policy,
and certification submitted, by the in-
stitution, to the department or agency.

§ 11.119 Research undertaken without
the intention of involving human
subjects.

In the event research is undertaken
without the intention of involving
human subjects, but it is later pro-
posed to involve human subjects in the
research, the research shall first be re-
viewed and approved by an IRB, as pro-
vided in this policy, a certification sub-
mitted, by the institution, to the de-
partment or agency, and final approval
given to the proposed change by the de-
partment or agency.

§ 11.120 Evaluation and disposition of
applications and proposals for re-
search to be conducted or sup-
ported by a Federal Department or
Agency.

The department or agency head will
evaluate all applications and proposals
involving human subjects submitted to
the department or agency through such
officers and employees of the depart-
ment or agency and such experts and
consultants as the department or agen-
cy head determines to be appropriate.
This evaluation will take into consid-
eration the risks to the subjects, the
adequacy of protection against these
risks, the potential benefits of the re-
search to the subjects and others, and
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the importance of the knowledge
gained or to be gained.

(b) On the basis of this evaluation,
the department or agency head may
approve or disapprove the application
or proposal, or enter into negotiations
to develop an approvable one.

§ 11.121 [Reserved]

§ 11.122 Use of Federal funds.
Federal funds administered by a de-

partment or agency may not be ex-
pended for research involving human
subjects unless the requirements of
this policy have been satisfied.

§ 11.123 Early termination of research
support: Evaluation of applications
and proposals.

(a) The department or agency head
may require that department or agency
support for any project be terminated
or suspended in the manner prescribed
in applicable program requirements,
when the department or agency head
finds an institution has materially
failed to comply with the terms of this
policy.

(b) In making decisions about sup-
porting or approving applications or
proposals covered by this policy the de-
partment or agency head may take
into account, in addition to all other
eligibility requirements and program
criteria, factors such as whether the
applicant has been subject to a termi-
nation or suspension under paragarph
(a) of this section and whether the ap-
plicant or the person or persons who
would direct or has/have directed the
scientific and technical aspects of an
activity has/have, in the judgment of
the department or agency head, mate-
rially failed to discharge responsibility
for the protection of the rights and
welfare of human subjects (whether or
not the research was subject to Federal
regulation).

§ 11.124 Conditions.
With respect to any research project

or any class of research projects the de-
partment or agency head may impose
additional conditions prior to or at the
time of approval when in the judgment
of the department or agency head addi-
tional conditions are necessary for the
protection of human subjects.

PART 17—INTERGOVERNMENTAL
REVIEW OF DEPARTMENT OF
TRANSPORTATION PROGRAMS
AND ACTIVITIES

Sec.
17.1 What is the purpose of these regula-

tions?
17.2 What definitions apply to these regula-

tions?
17.3 What programs and activities of the

Department are subject to these regula-
tions?

17.4 [Reserved]
17.5 What is the Secretary’s obligation with

respect to Federal interagency coordina-
tion?

17.6 What procedures apply to the selection
of programs and activities under these
regulations?

17.7 How does the Secretary communicate
with state and local officials concerning
the Department’s programs and activi-
ties?

17.8 How does the secretary provide states
an opportunity to comment on proposed
Federal financial assistance and direct
Federal development?

17.9 How does the Secretary receive and re-
spond to comments?

17.10 How does the Secretary make efforts
to accommodate intergovernmental con-
cerns?

17.11 What are the Secretary’s obligations
in interstate situations?

17.12 How may a state simplify, consolidate,
or substitute federally required state
plans?

17.13 May the Secretary waive any provi-
sion of these regulations?

AUTHORITY: Executive Order 12372, July 14,
1982 (47 FR 30959), as amended April 8, 1983 (48
FR 15887): sec. 401 of the Intergovernmental
Cooperation Act of 1968, as amended (31
U.S.C. 6506); sec. 204 of the Demonstration
Cities and Metropolitan Development Act of
1966, as amended (42 U.S.C. 3334).

SOURCE: 48 FR 29272, June 24, 1983, unless
otherwise noted

EDITORIAL NOTE: For additional informa-
tion, see related documents published at 47
FR 57369, December 23, 1982, 48 FR 17101,
April 21, 1983, and 48 FR 29096, June 24, 1983.

§ 17.1 What is the purpose of these reg-
ulations?

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982, and
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amended on April 8, 1983. These regula-
tions also implement applicable provi-
sions of section 401 of the Intergovern-
mental Cooperation Act of 1968 and sec-
tion 204 of the Demonstration Cities
and Metropolitan Development Act of
1966.

(b) These regulations are intended to
foster an intergovernmental partner-
ship and a strengthened Federalism by
relying on state processes and on state,
areawide, regional and local coordina-
tion for review of proposed Federal fi-
nancial assistance and direct Federal
development.

(c) These regulations are intended to
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at
law by a party against the Department
or its officers.

§ 17.2 What definitions apply to these
regulations?

Department means the U.S. Depart-
ment of Transportation.

Order means Executive Order 12372,
issued July 14, 1982, and amended April
8, 1983, and titled ‘‘Intergovernmental
Review of Federal Programs.’’

Secretary means the Secretary of the
U.S. Department of Transportation or
an official or employee of the Depart-
ment acting for the Secretary under a
delegation of authority.

State means any of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands.

§ 17.3 What programs and activities of
the Department are subject to these
regulations?

The Secretary publishes in the FED-
ERAL REGISTER a list of the Depart-
ment’s programs and activities that
are subject to these regulations and
identifies which of these are subject to
the requirements of section 204 of the
Demonstration Cities and Metropolitan
Development Act.

§ 17.4 [Reserved]

§ 17.5 What is the Secretary’s obliga-
tion with respect to Federal inter-
agency coordination?

The Secretary, to the extent prac-
ticable, consults with and seeks advice
from all other substantially affected
Federal departments and agencies in
an effort to assure full coordination be-
tween such agencies and the Depart-
ment regarding programs and activi-
ties covered under these regulations.

§ 17.6 What procedures apply to the se-
lection of programs and activities
under these regulations?

(a) A state may select any program
or activity published in the FEDERAL
REGISTER in accordance with § 17.3 of
this part for intergovernmental review
under these regulations. Each state,
before selecting programs and activi-
ties shall consult with local elected of-
ficials.

(b) Each state that adopts a process
shall notify the Secretary of the De-
partment’s programs and activities se-
lected for that process.

(c) A state may notify the Secretary
of changes in its selections at any
time. For each change, the state shall
submit to the Secretary an assurance
that the state has consulted with elect-
ed local elected officials regarding the
change. The Department may establish
deadlines by which states are required
to inform the Secretary of changes in
their program selections.

(d) The Secretary uses a state’s proc-
ess as soon as feasible, depending on in-
dividual programs, and activities, after
the Secretary is notified of its selec-
tions.

§ 17.7 How does the Secretary commu-
nicate with state and local officials
concerning the Department’s pro-
grams and activities?

(a) For those programs and activities
covered by a state process under § 17.6,
the Secretary, to the extent permitted
by law:

(1) Uses the state process to deter-
mine views of state and local elected
officials; and,

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00140 Fmt 8010 Sfmt 8010 E:\CFR\167195.028 167195



141

Office of the Secretary of Transportation § 17.10

(2) Communicates with state and
local elected officials, through the
state process, as early in a program
planning cycle as is reasonably feasible
to explain specific plans and actions.

(b) The Secretary provides notice to
directly affected state, areawide, re-
gional, and local entities in a state of
proposed Federal financial assistance
or direct Federal development if:

(1) The state has not adopted a proc-
ess under the Order; or

(2) The assistance or development in-
volves a program or activity not se-
lected for the state process.
This notice may be made by publica-
tion in the FEDERAL REGISTER or other
appropriate means, which the Depart-
ment in its discretion deems appro-
priate.

§ 17.8 How does the Secretary provide
states an opportunity to comment
on proposed Federal financial as-
sistance and direct Federal devel-
opment?

(a) Except in unusual circumstances,
the Secretary gives state processes or
state, areawide, regional and local offi-
cials and entities at least:

(1) [Reserved]
(2) 60 days from the date established

by the Secretary to comment on pro-
posed direct Federal development or
Federal financial assistance.

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with
the Department have been delegated.

(c) Applicants for programs and ac-
tivities subject to section 204 of the
Demonstration Cities and Metropolitan
Act shall allow areawide agencies a 60-
day opportunity for review and com-
ment.

§ 17.9 How does the Secretary receive
and respond to comments?

(a) The Secretary follows the proce-
dures in § 17.10 if:

(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all
federal agencies, and

(2) That office or official transmits a
state process recommendation for a
program selected under § 17.6.

(b)(1) The single point of contact is
not obligated to transmit comments

from state, areawide, regional or local
officials and entities where there is no
state process recommendation.

(2) If a state process recommendation
is transmitted by a single point of con-
tact, all comments from state,
areawide, regional, and local officials
and entities that differ from it must
also be transmitted.

(c) If a state has not established a
process, or is unable to submit a state
process recommendation, state,
areawide, regional and local officials
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment.

(d) If a program or activity is not se-
lected for a state process, state,
areawide, regional and local officials
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. In addition, if a state process
recommendation for a nonselected pro-
gram or activity is transmitted to the
Department by the single point of con-
tact, the Secretary follows the proce-
dures of § 17.10 of this part.

(e) The Secretary considers com-
ments which do not constitute a state
process recommendation submitted
under these regulations and for which
the Secretary is not required to apply
the procedures of § 17.10 of this part,
when such comments are provided by a
single point of contact, by the appli-
cant, or directly to the Department by
a commenting party.

§ 17.10 How does the Secretary make
efforts to accommodate intergov-
ernmental concerns?

(a) If a state process provides a state
process recommendation to the Depart-
ment through its single point of con-
tact, the Secretary either:

(1) Accepts the recommendation;
(2) Reaches a mutually agreeable so-

lution with the state process; or
(3) Provides the single point of con-

tact with a written explanation of the
decision, in such form as the Secretary
in his or her discretion deems appro-
priate. The Secretary may also supple-
ment the written explanation by pro-
viding the explanation to the single
point of contact by telephone, other
telecommunication, or other means.
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(b) In any explanation under para-
graph (a)(3) of this section, the Sec-
retary informs the single point of con-
tact that:

(1) The Department will not imple-
ment its decision for at least ten days
after the single point of contact re-
ceives the explanation; or

(2) The Secretary has reviewed the
decision and determined that, because
of unusual circumstances, the waiting
period of at least ten days is not fea-
sible.

(c) For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of
mailing of such notification.

§ 17.11 What are the Secretary’s obliga-
tions in interstate situations?

(a) The Secretary is responsible for:
(1) Identifying proposed federal finan-

cial assistance and direct federal devel-
opment that have an impact on inter-
state areas;

(2) Notifying appropriate officials
and entities in states which have
adopted a process and which select the
Department’s program or activity.

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities
in those states that have not adopted a
process under the Order or do not se-
lect the Department’s program or ac-
tivity;

(4) Responding pursuant to § 17.10 of
this part if the Secretary receives a
recommendation from a designated
areawide agency transmitted by a sin-
gle point of contact, in cases in which
the review, coordination, and commu-
nication with the Department have
been delegated.

(b) The Secretary uses the procedures
in § 17.10 if a state process provides a
state process recommendation to the
Department through a single point of
contact.

§ 17.12 How may a state simplify, con-
solidate, or substitute federally re-
quired state plans?

(a) As used in this section:
(1) Simplify means that a state may

develop its own format, choose its own

submission date, and select the plan-
ning period for a state plan.

(2) Consolidate means that a state
may meet statutory and regulatory re-
quirements by combining two or more
plans into one document and that the
state can select the format, submission
date, and planning period for the con-
solidated plan.

(3) Substitute means that a state may
use a plan or other document that it
has developed for its own purposes to
meet Federal requirements.

(b) If not inconsistent with law, a
state may decide to try to simplify,
consolidate, or substitute federally re-
quired state plans without prior ap-
proval by the Secretary.

(c) The Secretary reviews each state
plan that a state has simplified, con-
solidated, or substituted and accepts
the plan only if its contents meet fed-
eral requirements.

§ 17.13 May the Secretary waive any
provision of these regulations?

In an emergency, the Secretary may
waive any provision of these regula-
tions.

PART 18—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND COOPERATIVE AGREE-
MENTS TO STATE AND LOCAL
GOVERNMENTS

Subpart A—General

Sec.
18.1 Purpose and scope of this part.
18.2 Scope of subpart.
18.3 Definitions.
18.4 Applicability.
18.5 Effect on other issuances.
18.6 Additions and exceptions.

Subpart B—Pre-Award Requirements

18.10 Forms for applying for grants.
18.11 State plans.
18.12 Special grant or subgrant conditions

for ‘‘high risk’’ grantees.

Subpart C—Post-Award Requirements

FINANCIAL ADMINISTRATION

18.20 Standards for financial management
systems.

18.21 Payment.
18.22 Allowable costs.
18.23 Period of availability of funds.
18.24 Matching or cost sharing.
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18.25 Program income.
18.26 Non-Federal audits.

CHANGES, PROPERTY, AND SUBAWARDS

18.30 Changes.
18.31 Real property.
18.32 Equipment.
18.33 Supplies.
18.34 Copyrights.
18.35 Subawards to debarred and suspended

parties.
18.36 Procurement.
18.37 Subgrants.

REPORTS, RECORDS RETENTION, AND
ENFORCEMENT

18.40 Monitoring and reporting program
performance.

18.41 Financial reporting.
18.42 Retention and access requirements for

records.
18.43 Enforcememt.
18.44 Termination for convenience.

Subpart D—After-the-Grant Requirements

18.50 Closeout.
18.51 Later disallowances and adjustments.
18.52 Collection of amounts due.

Subpart E—Entitlements [Reserved]

AUTHORITY: 49 U.S.C. 322(a).

SOURCE: 53 FR 8086 and 8087, Mar. 11, 1988,
unless otherwise noted.

EDITORIAL NOTE: For additional informa-
tion, see related documents published at 49
FR 24958, June 18, 1984, 52 FR 20198, May 29,
1987, and 53 FR 8028, March 11, 1988.

Subpart A—General

§ 18.1 Purpose and scope of this part.
This part establishes uniform admin-

istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments.

§ 18.2 Scope of subpart.
This subpart contains general rules

pertaining to this part and procedures
for control of exceptions from this
part.

§ 18.3 Definitions.
As used in this part:
Accrued expenditures mean the

charges incurred by the grantee during
a given period requiring the provision
of funds for: (1) Goods and other tan-

gible property received; (2) services
performed by employees, contractors,
subgrantees, subcontractors, and other
payees; and (3) other amounts becom-
ing owed under programs for which no
current services or performance is re-
quired, such as annuities, insurance
claims, and other benefit payments.

Accrued income means the sum of: (1)
Earnings during a given period from
services performed by the grantee and
goods and other tangible property de-
livered to purchasers, and (2) amounts
becoming owed to the grantee for
which no current services or perform-
ance is required by the grantee.

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
acquired. Other charges such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices.

Administrative requirements mean
those matters common to grants in
general, such as financial management,
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from ‘‘programmatic’’ require-
ments, which concern matters that can
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as
kinds of activities that can be sup-
ported by grants under a particular
program.

Awarding agency means (1) with re-
spect to a grant, the Federal agency,
and (2) with respect to a subgrant, the
party that awarded the subgrant.

Cash contributions means the grant-
ee’s cash outlay, including the outlay
of money contributed to the grantee or
subgrantee by other public agencies
and institutions, and private organiza-
tions and individuals. When authorized
by Federal legislation, Federal funds
received from other assistance agree-
ments may be considered as grantee or
subgrantee cash contributions.

Contract means (except as used in the
definitions for ‘‘grant’’ and ‘‘subgrant’’
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in this section and except where quali-
fied by ‘‘Federal’’) a procurement con-
tract under a grant or subgrant, and
means a procurement subcontract
under a contract.

Cost sharing or matching means the
value of the third party in-kind con-
tributions and the portion of the costs
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible, non-
expendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 or more
per unit. A grantee may use its own
definition of equipment provided that
such definition would at least include
all equipment defined above.

Expenditure report means: (1) For non-
construction grants, the SF–269 ‘‘Fi-
nancial Status Report’’ (or other equiv-
alent report); (2) for construction
grants, the SF–271 ‘‘Outlay Report and
Request for Reimbursement’’ (or other
equivalent report).

Federally recognized Indian tribal gov-
ernment means the governing body or a
governmental agency of any Indian
tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the
special programs and services provided
by him through the Bureau of Indian
Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee. The
term does not include technical assist-
ance which provides services instead of
money, or other assistance in the form
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or
direct appropriations. Also, the term
does not include assistance, such as a
fellowship or other lump sum award,

which the grantee is not required to ac-
count for.

Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document.

Local government means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
under the United States Housing Act of
1937) school district, special district,
intrastate district, council of govern-
ments (whether or not incorporated as
a nonprofit corporation under state
law), any other regional or interstate
government entity, or any agency or
instrumentality of a local government.

Obligations means the amounts of or-
ders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during a given
period that will require payment by
the grantee during the same or a future
period.

OMB means the United States Office
of Management and Budget.

Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of actual
cash disbursement for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of
actual cash disbursements, the amount
of indirect expense incurred, the value
of inkind contributions applied, and
the new increase (or decrease) in the
amounts owed by the grantee for goods
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required, such as annuities, insurance
claims, and other benefit payments.

Percentage of completion method refers
to a system under which payments are
made for construction work according
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to the percentage of completion of the
work, rather than to the grantee’s cost
incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment.

Share, when referring to the awarding
agency’s portion of real property,
equipment or supplies, means the same
percentage as the awarding agency’s
portion of the acquiring party’s total
costs under the grant to which the ac-
quisition costs under the grant to
which the acquisition cost of the prop-
erty was charged. Only costs are to be
counted—not the value of third-party
in-kind contributions.

State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not
include any public and Indian housing
agency under United States Housing
Act of 1937.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under
a grant by a grantee to an eligible sub-
grantee. The term includes financial
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does
it include any form of assistance which
is excluded from the definition of
‘‘grant’’ in this part.

Subgrantee means the government or
other legal entity to which a subgrant
is awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than ‘‘equipment’’ as
defined in this part.

Suspension means depending on the
context, either (1) temporary with-
drawal of the authority to obligate
grant funds pending corrective action
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an
action taken by a suspending official in
accordance with agency regulations
implementing E.O. 12549 to imme-

diately exclude a person from partici-
pating in grant transactions for a pe-
riod, pending completion of an inves-
tigation and such legal or debarment
proceedings as may ensue.

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or subgrantee. ‘‘Termination’’ does not
include: (1) Withdrawal of funds award-
ed on the basis of the grantee’s under-
estimate of the unobligated balance in
a prior period; (2) Withdrawal of the
unobligated balance as of the expira-
tion of a grant; (3) Refusal to extend a
grant or award additional funds, to
make a competing or noncompeting
continuation, renewal, extension, or
supplemental award; or (4) voiding of a
grant upon determination that the
award was obtained fraudulently, or
was otherwise illegal or invalid from
inception.

Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
whether in statute, regulations, or the
award document.

Third party in-kind contributions mean
property or services which benefit a
federally assisted project or program
and which are contributed by non-Fed-
eral third parties without charge to the
grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unobligated balance means the por-
tion of the funds authorized by the
Federal agency that has not been obli-
gated by the grantee and is determined
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized.

§ 18.4 Applicability.
(a) General. Subparts A through D of

this part apply to all grants and sub-
grants to governments, except where
inconsistent with Federal statutes or
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with regulations authorized in accord-
ance with the exception provision of
§ 18.6, or:

(1) Grants and subgrants to State and
local institutions of higher education
or State and local hospitals.

(2) The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health
Services; Social Services; Low-Income
Home Energy Assistance; States’ Pro-
gram of Community Development
Block Grants for Small Cities; and Ele-
mentary and Secondary Education
other than programs administered by
the Secretary of Education under title
V, subtitle D, chapter 2, Section 583—
the Secretary’s discretionary grant
program) and titles I–III of the Job
Training Partnership Act of 1982 and
under the Public Health Services Act
(Section 1921), Alcohol and Drug Abuse
Treatment and Rehabilitation Block
Grant and part C of title V, Mental
Health Service for the Homeless Block
Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(i) Aid to Needy Families with De-
pendent Children (title IV–A of the
Act, not including the Work Incentive
Program (WIN) authorized by section
402(a)19(G); HHS grants for WIN are
subject to this part);

(ii) Child Support Enforcement and
Establishment of Paternity (title IV–D
of the Act);

(iii) Foster Care and Adoption Assist-
ance (title IV–E of the Act);

(iv) Aid to the Aged, Blind, and Dis-
abled (titles I, X, XIV, and XVI–AABD
of the Act); and

(v) Medical Assistance (Medicaid)
(title XIX of the Act) not including the
State Medicaid Fraud Control program
authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the fol-
lowing programs of The National
School Lunch Act:

(i) School Lunch (section 4 of the
Act),

(ii) Commodity Assistance (section 6
of the Act),

(iii) Special Meal Assistance (section
11 of the Act),

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (section
17 of the Act).

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(i) Special Milk (section 3 of the Act),
and

(ii) School Breakfast (section 4 of the
Act).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act).

(7) A grant for an experimental, pilot,
or demonstration project that is also
supported by a grant listed in para-
graph (a)(3) of this section;

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U.S.C. 1522(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
96–422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance
and benefits;

(9) Grants to local education agencies
under 20 U.S.C. 236 through 241–1(a),
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C.
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and

(10) Payments under the Veterans
Administration’s State Home Per Diem
Program (38 U.S.C. 641(a)).

(b) Entitlement programs. Entitlement
programs enumerated above in § 18.4(a)
(3) through (8) are subject to subpart E.

§ 18.5 Effect on other issuances.
All other grants administration pro-

visions of codified program regula-
tions, program manuals, handbooks
and other nonregulatory materials
which are inconsistent with this part
are superseded, except to the extent
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in § 18.6.

§ 18.6 Additions and exceptions.
(a) For classes of grants and grantees

subject to this part, Federal agencies
may not impose additional administra-
tive requirements except in codified
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regulations published in the FEDERAL
REGISTER.

(b) Exceptions for classes of grants or
grantees may be authorized only by
OMB.

(1) All Departmental requests for ex-
ceptions shall be processed through the
Assistant Secretary of Administration.

(2) [Reserved]
(c) Exceptions on a case-by-case basis

and for subgrantees may be authorized
by the affected Federal agencies.

(1) All case-by-case exceptions may
be authorized by the affected operating
administrations or departmental of-
fices, with the concurrence of the As-
sistant Secretary for Administration.

(2) [Reserved]

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 60 FR 19646, Apr. 19, 1995]

Subpart B—Pre-Award
Requirements

§ 18.10 Forms for applying for grants.
(a) Scope. (1) This section prescribes

forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
education operated by a government)
in applying for grants. This section is
not applicable, however, to formula
grant programs which do not require
applicants to apply for funds on a
project basis.

(2) This section applies only to appli-
cations to Federal agencies for grants,
and is not required to be applied by
grantees in dealing with applicants for
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for
subgrants.

(3) Forms and procedures for Federal
Highway Administration (FHWA)
projects are contained in 23 CFR part
630, subpart B, 23 CFR part 420, subpart
A, and 49 CFR part 450.

(b) Authorized forms and instructions
for governmental organizations. (1) In ap-
plying for grants, applicants shall only
use standard application forms or those
prescribed by the granting agency with
the approval of OMB under the Paper-
work Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica-
tions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the programs,
functions, or activities that will be
used to plan, budget, and evaluate the
work under a grant. Other supple-
mentary instructions may be issued
only with the approval of OMB to the
extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard form, except the SF–424 facesheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for addi-
tional funding (such as a continuation
or supplemental award) or amends a
previously submitted application, only
the affected pages need be submitted.
Previously submitted pages with infor-
mation that is still current need not be
resubmitted.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8086, Mar. 11, 1988]

§ 18.11 State plans.

(a) Scope. The statutes for some pro-
grams require States to submit plans
before receiving grants. Under regula-
tions implementing Executive Order
12372, ‘‘Intergovernmental Review of
Federal Programs,’’ States are allowed
to simplify, consolidate and substitute
plans. This section contains additional
provisions for plans that are subject to
regulations implementing the Execu-
tive order.

(b) Requirements. A State need meet
only Federal administrative or pro-
grammatic requirements for a plan
that are in statutes or codified regula-
tions.

(c) Assurances. In each plan the State
will include an assurance that the
State shall comply with all applicable
Federal statutes and regulations in ef-
fect with respect to the periods for
which it receives grant funding. For
this assurance and other assurances re-
quired in the plan, the State may:

(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required by those provi-
sions,

(2) Repeat the assurance language in
the statutes or regulations, or
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(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend a
plan whenever necessary to reflect: (1)
New or revised Federal statutes or reg-
ulations or (2) a material change in any
State law, organization, policy, or
State agency operation. The State will
obtain approval for the amendment and
its effective date but need submit for
approval only the amended portions of
the plan.

§ 18.12 Special grant or subgrant con-
ditions for ‘‘high-risk’’ grantees.

(a) A grantee or subgrantee may be
considered ‘‘high risk’’ if an awarding
agency determines that a grantee or
subgrantee:

(1) Has a history of unsatisfactory
performance, or

(2) Is not financially stable, or
(3) Has a management system which

does not meet the management stand-
ards set forth in this part, or

(4) Has not conformed to terms and
conditions of previous awards, or

(5) Is otherwise not responsible; and
if the awarding agency determines that
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and
shall be included in the award.

(b) Special conditions or restrictions
may include:

(1) Payment on a reimbursement
basis;

(2) Withholding authority to proceed
to the next phase until receipt of evi-
dence of acceptable performance within
a given funding period;

(3) Requiring additional, more de-
tailed financial reports;

(4) Additional project monitoring;
(5) Requiring the grante or sub-

grantee to obtain technical or manage-
ment assistance; or

(6) Establishing additional prior ap-
provals.

(c) If an awarding agency decides to
impose such conditions, the awarding
official will notify the grantee or sub-
grantee as early as possible, in writing,
of:

(1) The nature of the special condi-
tions/restrictions;

(2) The reason(s) for imposing them;
(3) The corrective actions which must

be taken before they will be removed

and the time allowed for completing
the corrective actions; and

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed.

Subpart C—Post-Award
Requirements

FINANCIAL ADMINISTRATION

§ 18.20 Standards for financial man-
agement systems.

(a) A State must expand and account
for grant funds in accordance with
State laws and procedures for expend-
ing and accounting for its own funds.
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors,
must be sufficient to—

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to es-
tablish that such funds have not been
used in violation of the restrictions
and prohibitions of applicable statutes.

(b) The financial management sys-
tems of other grantees and subgrantees
must meet the following standards:

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted
activities must be made in accordance
with the financial reporting require-
ments of the grant or subgrant.

(2) Accounting records. Grantees and
subgrantees must maintain records
which adequately identify the source
and application of funds provided for fi-
nancially-assisted activities. These
records must contain information per-
taining to grant or subgrant awards
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income.

(3) Internal control. Effective control
and accountability must be maintained
for all grant and subgrant cash, real
and personal property, and other as-
sets. Grantees and subgrantees must
adequately safeguard all such property
and must assure that it is used solely
for authorized purposes.

(4) Budget control. Actual expendi-
tures or outlays must be compared
with budgeted amounts for each grant

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00148 Fmt 8010 Sfmt 8010 E:\CFR\167195.030 167195



149

Office of the Secretary of Transportation § 18.21

or subgrant. Financial information
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible.

(5) Allowable cost. Applicable OMB
cost principles, agency program regula-
tions, and the terms of grant and
subgrant agreements will be followed
in determining the reasonableness, al-
lowability, and allocability of costs.

(6) Source documentation. Accounting
records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and
subgrant award documents, etc.

(7) Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the U.S.
Treasury and disbursement by grantees
and subgrantees must be followed
whenever advance payment procedures
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash
balances and cash disbursements in
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter-
of-credit or electronic transfer of funds
methods, the grantee must make
drawdowns as close as possible to the
time of making disbursements. Grant-
ees must monitor cash drawdowns by
their subgrantees to assure that they
conform substantially to the same
standards of timing and amount as
apply to advances to the grantees.

(c) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a
preaward review or at any time subse-
quent to award.

(d) Certain Urban Mass Transpor-
tation Administration (UMTA) grant-
ees shall comply with the requirements
of section 15 of the Urban Mass Trans-
portation (UMT) Act of 1964, as amend-
ed, as implemented by 49 CFR part 630,
regarding a uniform system of ac-

counts and records and a uniform re-
porting system for certain grantees.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8086, Mar. 11, 1988]

§ 18.21 Payment.
(a) Scope. This section prescribes the

basic standard and the methods under
which a Federal agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors.

(b) Basic standard. Methods and pro-
cedures for payment shall minimize
the time elapsing between the transfer
of funds and disbursement by the
grantee or subgrantee, in accordance
with Treasury regulations at 31 CFR
part 205.

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time elaps-
ing between the transfer of the funds
and their disbursement by the grantee
or subgrantee.

(d) Reimbursement. Reimbursement
shall be the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant.
Except as otherwise specified in regula-
tion, Federal agencies shall not use the
percentage of completion method to
pay construction grants. The grantee
or subgrantee may use that method to
pay its construction contractor, and if
it does, the awarding agency’s pay-
ments to the grantee or subgrantee
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement.

(e) Working capital advances. If a
grantee cannot meet the criteria for
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the
grantee lacks sufficient working cap-
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award-
ing agency shall advance cash to the
grantee to cover its estimated dis-
bursement needs for an initial period
generally geared to the grantee’s dis-
bursing cycle. Thereafter, the awarding
agency shall reimburse the grantee for
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its actual cash disbursements. The
working capital advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or in-
ability of the grantee to provide timely
advances to the subgrantee to meet the
subgrantee’s actual cash disburse-
ments.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
Grantees and subgrantees shall dis-
burse repayments to and interest
earned on a revolving fund before re-
questing additional cash payments for
the same activity.

(2) Except as provided in paragraph
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(g) Withholding payments. (1) Unless
otherwise required by Federal statute,
awarding agencies shall not withhold
payments for proper charges incurred
by grantees or subgrantees unless—

(i) The grantee or subgrantee has
failed to comply with grant award con-
ditions or

(ii) The grantee or subgrantee is in-
debted to the United States.

(2) Cash withheld for failure to com-
ply with grant award condition, but
without suspension of the grant, shall
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be
made in accordance with § 18.43(c).

(3) A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or sub-
grantees from payment to contractors
to assure satisfactory completion of
work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
opportunities for minority business en-
terprises, grantees and subgrantees are
encouraged to use minority banks (a
bank which is owned at least 50 percent
by minority group members). A list of
minority owned banks can be obtained

from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when required by Federal-State agree-
ment.

(i) Interest earned on advances. Except
for interest earned on advances of
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and
subgrantees shall promptly, but at
least quarterly, remit interest earned
on advances to the Federal agency. The
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses.

(j) 23 U.S.C. 121 limits payments to
States for highway construction
projects to the Federal share of the
costs of construction incurred to date,
plus the Federal share of the value of
stockpiled materials.

(k) Section 404 of the Surface Trans-
portation Assistance Act of 1982 directs
the Secretary to reimburse States for
the Federal share of costs incurred.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8086, Mar. 11, 1988]

§ 18.22 Allowable costs.

(a) Limitation on use of funds. Grant
funds may be used only for:

(1) The allowable costs of the grant-
ees, subgrantees and cost-type contrac-
tors, including allowable costs in the
form of payments to fixed-price con-
tractors; and

(2) Reasonable fees or profit to cost-
type contractors but not any fee or
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee.

(b) Applicable cost principles. For each
kind of organization, there is a set of
Federal principles for determining al-
lowable costs. Allowable costs will be
determined in accordance with the cost
principles applicable to the organiza-
tion incurring the costs. The following
chart lists the kinds of organizations
and the applicable cost principles.

For the costs of a— Use the principles in—

State, local or Indian tribal
government.

OMB Circular A–87.
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For the costs of a— Use the principles in—

Private nonprofit organization
other than an (1) institution
of higher education, (2)
hospital, or (3) organization
named in OMB Circular A–
122 as not subject to that
circular.

OMB Circular A–122.

Educational institutions. ......... OMB Circular A–21.
For-profit organization other

than a hospital and an or-
ganization named in OBM
Circular A–122 as not sub-
ject to that circular.

48 CFR part 31. Contract
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that
comply with cost principles
acceptable to the Federal
agency.

(c) The overhead cost principles of
OMB Circular A–87 shall not apply to
State highway agencies for FHWA
funded grants.

(d) Sections 3(1) and 9(p) of the UMT
Act of 1964, as amended, authorize the
Secretary to include in the net project
cost eligible for Federal assistance, the
amount of interest earned and payable
on bonds issued by the State or local
public body to the extent that the pro-
ceeds of such bonds have actually been
expended in carrying out such project
or portion thereof. Limitations are es-
tablished in sections 3 and 9 of the
UMT Act of 1964, as amended.

(e) Section 9 of the UMT Act of 1964,
as amended, authorizes grants to fi-
nance the leasing of facilities and
equipment for use in mass transpor-
tation services provided leasing is
more cost effective than acquisition or
construction.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8086, Mar. 11, 1988]

§ 18.23 Period of availability of funds.
(a) General. Where a funding period is

specified, a grantee may charge to the
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period.

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission
of the annual Financial Status Report
(SF–269). The Federal agency may ex-

tend this deadline at the request of the
grantee.

§ 18.24 Matching or cost sharing.
(a) Basic rule: Costs and contributions

acceptable. With the qualifications and
exceptions listed in paragraph (b) of
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs
borne by non-Federal grants or by oth-
ers cash donations from non-Federal
third parties.

(2) The value of third party in-kind
contributions applicable to the period
to which the cost sharing or matching
requirements applies.

(b) Qualifications and exceptions—(1)
Costs borne by other Federal grant agree-
ments. Except as provided by Federal
statute, a cost sharing or matching re-
quirement may not be met by costs
borne by another Federal grant. This
prohibition does not apply to income
earned by a grantee or subgrantee from
a contract awarded under another Fed-
eral grant.

(2) General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of
third party in-kind contributions may
count towards satisfying a cost sharing
or matching requirement of a grant
agreement if they have been or will be
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any
other award of Federal funds.

(4) Costs financed by program income.
Costs financed by program income, as
defined in § 18.25, shall not count to-
wards satisfying a cost sharing or
matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of gen-
eral program income is described in
§ 18.25(g).)

(5) Services or property financed by in-
come earned by contractors. Contractors
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under a grant may earn income from
the activities carried out under the
contract in addition to the amounts
earned from the party awarding the
contract. No costs of services or prop-
erty supported by this income may
count toward satisfying a cost sharing
or matching requirement unless other
provisions of the grant agreement ex-
pressly permit this kind of income to
be used to meet the requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
requirement must be verifiable from
the records of grantees and subgrantee
or cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasible, volun-
teer services will be supported by the
same methods that the organization
uses to support the allocability of regu-
lar personnel costs.

(7) Special standards for third party in-
kind contributions. (i) Third party in-
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay
for them, the payments would be allow-
able costs.

(ii) Some third party in-kind con-
tributions are goods and services that,
if the grantee, subgrantee, or contrac-
tor receiving the contribution had to
pay for them, the payments would have
been an indirect costs. Costs sharing or
matching credit for such contributions
shall be given only if the grantee, sub-
grantee, or contractor has established,
along with its regular indirect cost
rate, a special rate for allocating to in-
dividual projects or programs the value
of the contributions.

(iii) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only if it re-
sults in:

(A) An increase in the services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for cost sharing
or matching purposes will conform to

the rules in the succeeding sections of
this part. If a third party in-kind con-
tribution is a type not treated in those
sections, the value placed upon it shall
be fair and reasonable.

(8) 23 U.S.C. 121(a) permits reimburse-
ment for actual construction cost in-
curred by States for highway construc-
tion projects. Except for private dona-
tions of right-of-way, contributions
and donations shall not be considered
State costs, and shall not be allowable
for matching purposes for highway con-
struction contracts. 23 U.S.C. 323 per-
mits private donations of right-of-way
to be used for a State’s matching
share, and establishes procedures for
determining the fair market value of
such donated right-of-way.

(9) Section 4(a) of the UMT Act of
1964, as amended, provides that the
Federal grant for any project to be as-
sisted under section 3 of the UMT Act
of 1964, as amended, shall be in an
amount equal to 75 percent of the net
project costs. Net project cost is de-
fined as that portion of the cost of the
project which cannot be reasonably fi-
nanced from revenues.

(10) Section 18(e) of the UMT Act of
1964, as amended, limits the Federal
share to 80 percent of the net cost of
construction, as determined by the
Secretary of Transportation. The Fed-
eral share for the payment of subsidies
for operating expenses, as defined by
the Secretary, shall not exceed 50 per-
cent of the net cost of such operating
expense projects.

(c) Valuation of donated services—(1)
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for
similar work in the grantee’s or sub-
grantee’s organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In ei-
ther case, a reasonable amount for
fringe benefits may be included in the
valuation.

(2) Employees of other organizations.
When an employer other than a grant-
ee, subgrantee, or cost-type contractor
furnishes free of charge the services of
an employee in the employee’s normal
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line of work, the services will be valued
at the employee’s regular rate of pay
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services
are in a different line of work, para-
graph (c)(1) of this section applies.

(3) Section 5(g) of the Department of
Transportation Act (49 U.S.C. 1654(g))
limits in-kind service contributions
under the local Rail Service Assistance
Program to ‘‘the cash equivalent of
State salaries for State public employ-
ees working in the State rail assistance
program, but not including overhead
and general administrative costs.’’

(d) Valuation of third party donated
supplies and loaned equipment or space.
(1) If a third party donates supplies,
the contribution will be valued at the
market value of the supplies at the
time of donation.

(2) If a third party donates the use of
equipment or space in a building but
retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(e) Valuation of third party donated
equipment, buildings, and land. If a third
party donates equipment, buildings, or
land, and title passes to a grantee or
subgrantee, the treatment of the do-
nated property will depend upon the
purpose of the grant or subgrant, as
follows:

(1) Awards for capital expenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in
the acquisition of property, the market
value of that property at the time of
donation may be counted as cost shar-
ing or matching,

(2) Other awards. If assisting in the
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section
apply:

(i) If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant, the terms of
the grant agreement may require that
the approval be obtained from the Fed-
eral agency as well as the grantee. In
all cases, the approval may be given
only if a purchase of the equipment or
rental of the land would be approved as

an allowable direct cost. If any part of
the donated property was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost-sharing or matching.

(ii) If approval is not obtained under
paragraph (e)(2)(i) of this section, no
amount may be counted for donated
land, and only depreciation or use al-
lowances may be counted for donated
equipment and buildings. The deprecia-
tion or use allowances for this property
are not treated as third party in-kind
contributions. Instead, they are treat-
ed as costs incurred by the grantee or
subgrantee. They are computed and al-
located (usually as indirect costs) in
accordance with the cost principles
specified in § 18.22, in the same way as
depreciation or use allowances for pur-
chased equipment and buildings. The
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market
value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federal
funds, only the non-federal share of the
property may be counted as cost shar-
ing or matching.

(g) Appraisal of real property. In some
cases under paragraphs (d), (e) and (f)
of this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land
or of space in a building. In these cases,
the Federal agency may require the
market value or fair rental value be set
by an independent appraiser, and that
the value or rate be certified by the
grantee. This requirement will also be
imposed by the grantee on subgrantees.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8086, Mar. 11, 1988]

§ 18.25 Program income.
(a) General. Grantees are encouraged

to earn income to defray program
costs. Program income includes income
from fees for services performed, from
the use or rental of real or personal
property acquired with grant funds,
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from the sale of commodities or items
fabricated under a grant agreement,
and from payments of principal and in-
terest on loans made with grant funds.
Except as otherwise provided in regula-
tions of the Federal agency, program
income does not include interest on
grant funds, rebates, credits, discounts,
refunds, etc. and interest earned on
any of them.

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported
activity, or earned only as a result of
the grant agreement during the grant
period. ‘‘During the grant period’’ is
the time between the effective date of
the award and the ending date of the
award reflected in the final financial
report.

(c) Cost of generating program income.
If authorized by Federal regulations or
the grant agreement, costs incident to
the generation of program income may
be deducted from gross income to de-
termine program income.

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
identified in the grant agreement or
Federal agency regulations as program
income.

(e) Royalties. Income from royalties
and license fees for copyrighted mate-
rial, patents, and inventions developed
by a grantee or subgrantee is program
income only if the revenues are specifi-
cally identified in the grant agreement
or Federal agency regulations as pro-
gram income. (See § 18.34.)

(f) Property. Proceeds from the sale of
real property or equipment will be han-
dled in accordance with the require-
ments of §§ 18.31 and 18.32.

(g) Use of program income. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish be-
tween income earned by the grantee
and income earned by subgrantees and
between the sources, kinds, or amounts

of income. When Federal agencies au-
thorize the alternatives in paragraphs
(g) (2) and (3) of this section, program
income in excess of any limits stipu-
lated shall also be deducted from out-
lays.

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not
anticipate at the time of the award
shall be used to reduce the Federal
agency and grantee contributions rath-
er than to increase the funds commit-
ted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and the
grantee. The program income shall be
used for the purposes and under the
conditions of the grant agreement.

(3) Cost sharing or matching. When au-
thorized, program income may be used
to meet the cost sharing or matching
requirement of the grant agreement.
The amount of the Federal grant award
remains the same.

(4) Section 3(a)(1)(D) of the UMT Act
of 1964, as amended, provides that the
Secretary shall establish requirements
for the use of income derived from ap-
preciated land values for certain UMTA
grants. Specific requirements shall be
contained in grant agreements.

(5) UMTA grantees may retain pro-
gram income for allowable capital or
operating expenses.

(6) For grants awarded under section
9 of the UMT Act of 1964, as amended,
any revenues received from the sale of
advertising and concessions in excess
of fiscal year 1985 levels shall be ex-
cluded from program income.

(7) 23 U.S.C. 156 requires that States
shall charge fair market value for the
sale, lease, or use of right-of-way air-
space for non-transportation purposes
and that such income shall be used for
projects eligible under 23 U.S.C.

(h) Income after the award period.
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award
period (i.e., until the ending date of the
final financial report, see paragraph (a)
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of this section), unless the terms of the
agreement or the Federal agency regu-
lations provide otherwise.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8087, Mar. 11, 1988]

§ 18.26 Non-Federal audits.

(a) Basic rule. Grantees and sub-
grantees are responsible for obtaining
audits in accordance with the Single
Audit Act of 1984 (31 U.S.C. 7501–7) and
Federal agency implementing regula-
tions. The audits shall be made by an
independent auditor in accordance with
generally accepted government audit-
ing standards covering financial and
compliance audits.

(b) Subgrantees. State or local govern-
ments, as those terms are defined for
purposes of the Single Audit Act, that
receive Federal financial assistance
and provide $25,000 or more of it in a
fiscal year to a subgrantee shall:

(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A–
110, ‘‘Uniform Requirements for Grants
and Other Agreements with Institu-
tions of Higher Education, Hospitals
and Other Nonprofit Organizations’’
have met the audit requirement. Com-
mercial contractors (private forprofit
and private and governmental organi-
zations) providing goods and services
to State and local governments are not
required to have a single audit per-
formed. State and local govenments
should use their own procedures to en-
sure that the contractor has complied
with laws and regulations affecting the
expenditure of Federal funds;

(2) Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing an audit of
the subgrantee made in accordance
with the Act, Circular A–110, or
through other means (e.g., program re-
views) if the subgrantee has not had
such an audit;

(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations;

(4) Consider whether subgrantee au-
dits necessitate adjustment of the
grantee’s own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, § 18.36 shall be followed.

(d) Governmental recipients and sub-
recipients are subject to the Single
Audit Act of 1984 (31 U.S.C. 7501–7507),
and OMB Circular A–128, ‘‘Audits of
State and Local Governments.’’

(e) Subrecipients of Federal assist-
ance that are institutions of higher
education or other nonprofit organiza-
tions are subject to OMB Circular A–
133, Revised, ‘‘Audits of Institutions of
Higher Education and Other Non-Profit
Institutions.’’ State and local govern-
ments may choose to apply the provi-
sions of OMB Circular A–128 to certain
public hospitals and institutions of
higher education.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 61 FR 21387, May 10, 1996]

CHANGES, PROPERTY, AND SUBAWARDS

§ 18.30 Changes.
(a) General. Grantees and subgrantees

are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the awarding agency, certain
types of post-award changes in budgets
and projects shall require the prior
written approval of the awarding agen-
cy.

(b) Relation to cost principles. The ap-
plicable cost principles (see § 18.22) con-
tain requirements for prior approval of
certain types of costs. Except where
waived, those requirements apply to all
grants and subgrants even if para-
graphs (c) through (f) of this section do
not.

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other
regulations or an award document,
grantees or subgrantees shall obtain
the prior approval of the awarding
agency whenever any of the following
changes is anticipated under a non-
construction award:

(i) Any revision which would result
in the need for additional funding.
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(ii) Unless waived by the awarding
agency, cumulative transfers among di-
rect cost categories, or, if applicable,
among separately budgeted programs,
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
budget, whenever the awarding agen-
cy’s share exceeds $100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees to other expense
categories).

(2) Construction projects. Grantees and
subgrantees shall obtain prior written
approval for any budget revision which
would result in the need for additional
funds.

(3) Combined construction and non-
construction projects. When a grant or
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must
obtain prior written approval from the
awarding agency before making any
fund or budget transfer from non-
construction to construction or vice
versa.

(d) Programmatic changes. Grantees or
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated:

(1) Any revision of the scope or objec-
tives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(2) Need to extend the period of avail-
ability of funds.

(3) Changes in key persons in cases
where specified in an application or a
grant award. In research projects, a
change in the project director or prin-
cipal investigator shall always require
approval unless waived by the award-
ing agency.

(4) Under nonconstruction projects,
contracting out, subgranting (if au-
thorized by law) or otherwise obtaining
the services of a third party to perform
activities which are central to the pur-
poses of the award. This approval re-
quirement is in addition to the ap-
proval requirements of § 18.36 but does
not apply to the procurement of equip-
ment, supplies, and general support
services.

(e) Additional prior approval require-
ments. The awarding agency may not

require prior approval for any budget
revision which is not described in para-
graph (c) of this section.

(f) Requesting prior approval. (1) A re-
quest for prior approval of any budget
revision will be in the same budget for-
mal the grantee used in its application
and shall be accompanied by a nar-
rative justification for the proposed re-
vision.

(2) A request for a prior approval
under the applicable Federal cost prin-
ciples (see § 18.22) may be made by let-
ter.

(3) A request by a subgrantee for
prior approval will be addressed in
writing to the grantee. The grantee
will promptly review such request and
shall approve or disapprove the request
in writing. A grantee will not approve
any budget or project revision which is
inconsistent with the purpose or terms
and conditions of the Federal grant to
the grantee. If the revision, requested
by the subgrantee would result in a
change to the grantee’s approved
project which requires Federal prior
approval, the grantee will obtain the
Federal agency’s approval before ap-
proving the subgrantee’s request.

§ 18.31 Real property.
(a) Title. Subject to the obligations

and conditions set forth in this section,
title to real property acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) Use. Except as otherwise provided
by Federal statutes, real property will
be used for the originally authorized
purposes as long as needed for that pur-
poses, and the grantee or subgrantee
shall not dispose of or encumber its
title or other interests.

(c) Disposition. When real property is
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency.
The instructions will provide for one of
the following alternatives:

(1) Retention of title. Retain title after
compensating the awarding agency.
The amount paid to the awarding agen-
cy will be computed by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the fair market value of
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the property. However, in those situa-
tions where a grantee or subgrantee is
disposing of real property acquired
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the
cost of the replacement property.

(2) Sale of property. Sell the property
and compensate the awarding agency.
The amount due to the awarding agen-
cy will be calculated by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the proceeds of the sale
after deduction of any actual and rea-
sonable selling and fixing-up expenses.
If the grant is still active, the net pro-
ceeds from sale may be offset against
the original cost of the property. When
a grantee or subgrantee is directed to
sell property, sales procedures shall be
followed that provide for competition
to the extent practicable and result in
the highest possible return.

(3) Transfer of title. Transfer title to
the awarding agency or to a third-
party designated/approved by the
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee’s percentage of participation
in the purchase of the real property to
the current fair market value of the
property.

(d) If the conditions in 23 U.S.C.
103(e) (5), (6), or (7), as appropriate, are
met and approval is given by the Sec-
retary, States shall not be required to
repay the Highway Trust Fund for the
cost of right-of-way and other items
when certain segments of the Inter-
state System are withdrawn.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8087, Mar. 11, 1988]

§ 18.32 Equipment.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to equipment acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) States. A State will use, manage,
and dispose of equipment acquired
under a grant by the State in accord-
ance with State laws and procedures.
Other grantees and subgrantees will

follow paragraphs (c) through (e) of
this section.

(c) Use. (1) Equipment shall be used
by the grantee or subgrantee in the
program or project for which it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by Federal funds. When
no longer needed for the original pro-
gram or project, the equipment may be
used in other activities currently or
previously supported by a Federal
agency.

(2) The grantee or subgrantee shall
also make equipment available for use
on other projects or programs cur-
rently or previously supported by the
Federal Government, providing such
use will not interfere with the work on
the projects or program for which it
was originally acquired. First pref-
erence for other use shall be given to
other programs or projects supported
by the awarding agency. User fees
should be considered if appropriate.

(3) Notwithstanding the encourage-
ment in § 18.25(a) to earn program in-
come, the grantee or subgrantee must
not use equipment acquired with grant
funds to provide services for a fee to
compete unfairly with private compa-
nies that provide equivalent services,
unless specifically permitted or con-
templated by Federal statute.

(4) When acquiring replacement
equipment, the grantee or subgrantee
may use the equipment to be replaced
as a trade-in or sell the property and
use the proceeds to offset the cost of
the replacement property, subject to
the approval of the awarding agency.

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether
acquired in whole or in part with grant
funds, until disposition takes place
will, as a minimum, meet the following
requirements:

(1) Property records must be main-
tained that include a description of the
property, a serial number or other
identification number, the source of
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the
cost of the property, the location, use
and condition of the property, and any
ultimate disposition data including the
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date of disposal and sale price of the
property.

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at
least once every two years.

(3) A control system must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
shall be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good condition.

(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must be
established to ensure the highest pos-
sible return.

(e) Disposition. When original or re-
placement equipment acquired under a
grant or subgrant is no longer needed
for the original project or program or
for other activities currently or pre-
viously supported by a Federal agency,
disposition of the equipment will be
made as follows:

(1) Items of equipment with a current
per-unit fair market value of less than
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency.

(2) Items of equipment with a current
per unit fair market value in excess of
$5,000 may be retained or sold and the
awarding agency shall have a right to
an amount calculated by multiplying
the current market value or proceeds
from sale by the awarding agency’s
share of the equipment.

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency
may direct the grantee or subgrantee
to take excess and disposition actions.

(f) Federal equipment. In the event a
grantee or subgrantee is provided fed-
erally-owned equipment:

(1) Title will remain vested in the
Federal Government.

(2) Grantees or subgrantees will man-
age the equipment in accordance with
Federal agency rules and procedures,
and submit an annual inventory list-
ing.

(3) When the equipment is no longer
needed, the grantee or subgrantee will
request disposition instructions from
the Federal agency.

(g) Right to transfer title. The Federal
awarding agency may reserve the right
to transfer title to the Federal Govern-
ment or a third part named by the
awarding agency when such a third
party is otherwise eligible under exist-
ing statutes. Such transfers shall be
subject to the following standards:

(1) The property shall be identified in
the grant or otherwise made known to
the grantee in writing.

(2) The Federal awarding agency
shall issue disposition instruction
within 120 calendar days after the end
of the Federal support of the project
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120
calendar-day period the grantee shall
follow § 18.32(e).

(3) When title to equipment is trans-
ferred, the grantee shall be paid an
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value
of the property.

§ 18.33 Supplies.

(a) Title. Title to supplies acquired
under a grant or subgrant will vest,
upon acquisition, in the grantee or sub-
grantee respectively.

(b) Disposition. If there is a residual
inventory of unused supplies exceeding
$5,000 in total aggregate fair market
value upon termination or completion
of the award, and if the supplies are
not needed for any other federally
sponsored programs or projects, the
grantee or subgrantee shall com-
pensate the awarding agency for its
share.

§ 18.34 Copyrights.

The Federal awarding agency re-
serves a royalty-free, nonexclusive, and
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize
others to use, for Federal Government
purposes:

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and

(b) Any rights of copyright to which
a grantee, subgrantee or a contractor
purchases ownership with grant sup-
port.

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00158 Fmt 8010 Sfmt 8010 E:\CFR\167195.030 167195



159

Office of the Secretary of Transportation § 18.36

§ 18.35 Subawards to debarred and
suspended parties.

Grantees and subgrantees must not
make any award or permit any award
(subgrant or contract) at any tier to
any party which is debarred or sus-
pended or is otherwise excluded from or
ineligible for participation in Federal
assistance programs under Executive
Order 12549, ‘‘Debarment and Suspen-
sion.’’

§ 18.36 Procurement.
(a) States. When procuring property

and services under a grant, a State will
follow the same policies and procedures
it uses for procurements from its non-
Federal funds. The State will ensure
that every purchase order or other con-
tract includes any clauses required by
Federal statutes and executive orders
and their implementing regulations.
Other grantees and subgrantees will
follow paragraphs (b) through (i) in
this section.

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own
procurement procedures which reflect
applicable State and local laws and
regulations, provided that the procure-
ments conform to applicable Federal
law and the standards identified in this
section.

(2) Grantees and subgrantees will
maintain a contract administration
system which ensures that contractors
perform in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(3) Grantees and subgrantees will
maintain a written code of standards of
conduct governing the performance of
their employees engaged in the award
and administration of contracts. No
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal
funds if a conflict of interest, real or
apparent, would be involved. Such a
conflict would arise when:

(i) The employee, officer or agent,
(ii) Any member of his immediate

family,
(iii) His or her partner, or
(iv) An organization which employs,

or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award. The

grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties
to subagreements. Grantee and sub-
grantees may set minimum rules where
the financial interest is not substantial
or the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or reg-
ulations, such standards or conduct
will provide for penalties, sanctions, or
other disciplinary actions for viola-
tions of such standards by the grant-
ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or
their agents. The awarding agency may
in regulation provide additional prohi-
bitions relative to real, apparent, or
potential conflicts of interest.

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase
of unnecessary or duplicative items.
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical
purchase. Where appropriate, an analy-
sis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the
most economical approach.

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are
encouraged to enter into State and
local intergovernmental agreements
for procurement or use of common
goods and services.

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new
equipment and property whenever such
use is feasible and reduces project
costs.

(7) Grantees and subgrantees are en-
couraged to use value engineering
clauses in contracts for construction
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative anaylsis of each con-
tract item or task to ensure that its es-
sential function is provided at the
overall lower cost.

(8) Grantees and subgrantees will
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and
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conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com-
pliance with public policy, record of
past performance, and financial and
technical resources.

(9) Grantees and subgrantees will
maintain records sufficient to detail
the significant history of a procure-
ment. These records will include, but
are not necessarily limited to the fol-
lowing: rationale for the method of
procurement, selection of contract
type, contractor selection or rejection,
and the basis for the contract price.

(10) Grantees and subgrantees will
use time and material type contracts
only—

(i) After a determination that no
other contract is suitable, and

(ii) If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(11) Grantees and subgrantees alone
will be responsible, in accordance with
good administrative practice and sound
business judgment, for the settlement
of all contractual and administrative
issues arising out of procurements.
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do
not relieve the grantee or subgrantee
of any contractual responsibilities
under its contracts. Federal agencies
will not substitute their judgment for
that of the grantee or subgrantee un-
less the matter is primarily a Federal
concern. Violations of law will be re-
ferred to the local, State, or Federal
authority having proper jurisdiction.

(12) Grantees and subgrantees will
have protest procedures to handle and
resolve disputes relating to their pro-
curements and shall in all instances
disclose information regarding the pro-
test to the awarding agency. A
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to:

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law
will be under the jurisdiction of State
or local authorities) and

(ii) Violations of the grantee’s or sub-
grantee’s protest procedures for failure
to review a complaint or protest. Pro-
tests received by the Federal agency
other than those specified above will be
referred to the grantee or subgrantee.

(c) Competition. (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
of § 18.36. Some of the situations con-
sidered to be restrictive of competition
include but are not limited to:

(i) Placing unreasonable require-
ments on firms in order for them to
qualify to do business,

(ii) Requiring unnecessary experience
and excessive bonding,

(iii) Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-
est,

(vi) Specifying only a ‘‘brand name’’
product instead of allowing ‘‘an equal’’
product to be offered and describing
the performance of other relevant re-
quirements of the procurement, and

(vii) Any arbitrary action in the pro-
curement process.

(2) Grantees and subgrantees will
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographic preference. Nothing in
this section preempts State licensing
laws. When contracting for architec-
tural and engineering (A/E) services,
geographic location may be a selection
criteria provided its application leaves
an appropriate number of qualified
firms, given the nature and size of the
project, to compete for the contract.

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure
that all solicitations:

(i) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
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restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those mini-
mum essential characteristics and
standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a ‘‘brand name
or equal’’ description may be used as a
means to define the performance or
other salient requirements of a pro-
curement. The specific features of the
named brand which must be met by
offerors shall be clearly stated; and

(ii) Identify all requirements which
the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, grantees and
subgrantees will not preclude potential
bidders from qualifying during the so-
licitation period.

(d) Methods of procurement to be fol-
lowed—(1) Procurement by small purchase
procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the sim-
plified acquisition threshold fixed at 41
U.S.C. 403(11) (currently set at $100,000).
If small purchase procedures are used,
price or rate quotations shall be ob-
tained from an adequate number of
qualified sources.

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the invitation for
bids, is the lowest in price. The sealed
bid method is the preferred method for
procuring construction, if the condi-
tions in § 18.36(d)(2)(i) apply.

(i) In order for sealed bidding to be
feasible, the following conditions
should be present:

(A) A complete, adequate, and realis-
tic specification or purchase descrip-
tion is available;

(B) Two or more responsible bidders
are willing and able to compete effec-
tively and for the business; and

(C) The procurement lends itself to a
firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the basis of price.

(ii) If sealed bids are used, the follow-
ing requirements apply:

(A) The invitation for bids will be
publicly advertised and bids shall be
solicited from an adequate number of
known suppliers, providing them suffi-
cient time prior to the date set for
opening the bids;

(B) The invitation for bids, which
will include any specifications and per-
tinent attachments, shall define the
items or services in order for the bidder
to properly respond;

(C) All bids will be publicly opened at
the time and place prescribed in the in-
vitation for bids;

(D) A firm fixed-price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and life cycle costs shall be
considered in determining which bid is
lowest. Payment discounts will only be
used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and

(E) Any or all bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive propos-
als. The technique of competitive pro-
posals is normally conducted with
more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any
response to publicized requests for pro-
posals shall be honored to the maxi-
mum extent practical;
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(ii) Proposals will be solicited from
an adequate number of qualified
sources;

(iii) Grantees and subgrantees will
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees;

(iv) Awards will be made to the re-
sponsible firm whose proposal is most
advantageous to the program, with
price and other factors considered; and

(v) Grantees and subgrantees may
use competitive proposal procedures
for qualifications-based procurement of
architectural/engineering (A/E) profes-
sional services whereby competitors’
qualifications are evaluated and the
most qualified competitor is selected,
subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(4) Procurement by noncompetitive
proposals is procurement through solic-
itation of a proposal from only one
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate.

(i) Procurement by noncompetitive
proposals may be used only when the
award of a contract is infeasible under
small purchase procedures, sealed bids
or competitive proposals and one of the
following circumstances applies:

(A) The item is available only from a
single source;

(B) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation;

(C) The awarding agency authorizes
noncompetitive proposals; or

(D) After solicitation of a number of
sources, competition is determined in-
adequate.

(ii) Cost analysis, i.e., verifying the
proposed cost data, the projections of
the data, and the evaluation of the spe-
cific elements of costs and profits, is
required.

(iii) Grantees and subgrantees may
be required to submit the proposed pro-
curement to the awarding agency for

pre-award review in accordance with
paragraph (g) of this section.

(e) Contracting with small and minority
firms, women’s business enterprise and
labor surplus area firms. (1) The grantee
and subgrantee will take all necessary
affirmative steps to assure that minor-
ity firms, women’s business enter-
prises, and labor surplus area firms are
used when possible.

(2) Affirmative steps shall include:
(i) Placing qualified small and minor-

ity businesses and women’s business
enterprises on solicitation lists;

(ii) Assuring that small and minority
businesses, and women’s business en-
terprises are solicited whenever they
are potential sources;

(iii) Dividing total requirements,
when economically feasible, into small-
er tasks or quantities to permit maxi-
mum participation by small and minor-
ity business, and women’s business en-
terprises;

(iv) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority business, and women’s busi-
ness enterprises;

(v) Using the services and assistance
of the Small Business Administration,
and the Minority Business Develop-
ment Agency of the Department of
Commerce; and

(vi) Requiring the prime contractor,
if subcontracts are to be let, to take
the affirmative steps listed in para-
graphs (e)(2) (i) through (v) of this sec-
tion.

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a
cost or price analysis in connection
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent
on the facts surrounding the particular
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids
or proposals. A cost analysis must be
performed when the offeror is required
to submit the elements of his esti-
mated cost, e.g., under professional,
consulting, and architectural engineer-
ing services contracts. A cost analysis
will be necessary when adequate price
competition is lacking, and for sole
source procurements, including con-
tract modifications or change orders,
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unless price resonableness can be es-
tablished on the basis of a catalog or
market price of a commercial product
sold in substantial quantities to the
general public or based on prices set by
law or regulation. A price analysis will
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price.

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration will be given to the
complexity of the work to be per-
formed, the risk borne by the contrac-
tor, the contractor’s investment, the
amount of subcontracting, the quality
of its record of past performance, and
industry profit rates in the surround-
ing geographical area for similar work.

(3) Costs or prices based on estimated
costs for contracts under grants will be
allowable only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles (see § 18.22).
Grantees may reference their own cost
principles that comply with the appli-
cable Federal cost principles.

(4) The cost plus a percentage of cost
and percentage of construction cost
methods of contracting shall not be
used.

(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is
needed to ensure that the item and/or
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time
the specification is incorporated into a
solicitation document. However, if the
grantee or subgrantee desires to have
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase.

(2) Grantees and subgrantees must on
request make available for awarding
agency pre-award review procurement
documents, such as requests for propos-

als or invitations for bids, independent
cost estimates, etc. when:

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails
to comply with the procurement stand-
ards in this section; or

(ii) The procurement is expected to
exceed the simplified acquisition
threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation;
or

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand
name’’ product; or

(iv) The proposed award is more than
the simplified acquisition threshold
and is to be awarded to other than the
apparent low bidder under a sealed bid
procurement; or

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the simplified acquisition thresh-
old.

(3) A grantee or subgrantee will be
exempt from the pre-award review in
paragraph (g)(2) of this section if the
awarding agency determines that its
procurement systems comply with the
standards of this section.

(i) A grantee or subgrantee may re-
quest that its procurement system be
reviewed by the awarding agency to de-
termine whether its system meets
these standards in order for its system
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third-
party contracts are awarded on a regu-
lar basis.

(ii) A grantee or subgrantee may self-
certify its procurement system. Such
self-certification shall not limit the
awarding agency’s right to survey the
system. Under a self-certification pro-
cedure, awarding agencies may wish to
rely on written assurances from the
grantee or subgrantee that it is com-
plying with these standards. A grantee
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as
being in compliance with these require-
ments and have its system available
for review.

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the
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simplified acquisition threshold, the
awarding agency may accept the bond-
ing policy and requirements of the
grantee or subgrantee provided the
awarding agency has made a deter-
mination that the awarding agency’s
interest is adequately protected. If
such a determination has not been
made, the minimum requirements shall
be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid price.
The ‘‘bid guarantee’’ shall consist of a
firm commitment such as a bid bond,
certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required
within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the con-
tract price. A ‘‘performance bond’’ is
one executed in connection with a con-
tract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the contract
price. A ‘‘payment bond’’ is one exe-
cuted in connection with a contract to
assure payment as required by law of
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract.

(i) Contract provisions. A grantee’s
and subgrantee’s contracts must con-
tain provisions in paragraph (i) of this
section. Federal agencies are permitted
to require changes, remedies, changed
conditions, access and records reten-
tion, suspension of work, and other
clauses approved by the Office of Fed-
eral Procurement Policy.

(1) Administrative, contractual, or
legal remedies in instances where con-
tractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate.
(Contracts more than the simplified ac-
quisition threshold)

(2) Termination for cause and for
convenience by the grantee or sub-
grantee including the manner by which
it will be effected and the basis for set-
tlement. (All contracts in excess of
$10,000)

(3) Compliance with Executive Order
11246 of September 24, 1965, entitled

‘‘Equal Employment Opportunity,’’ as
amended by Executive Order 11375 of
October 13, 1967, and as supplemented
in Department of Labor regulations (41
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by
grantees and their contractors or sub-
grantees)

(4) Compliance with the Copeland
‘‘Anti-Kickback’’ Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (29 CFR part 3). (All con-
tracts and subgrants for construction
or repair)

(5) Compliance with the Davis-Bacon
Act (40 U.S.C. 276a to 276a–7) as supple-
mented by Department of Labor regu-
lations (29 CFR part 5). (Construction
contracts in excess of $2000 awarded by
grantees and subgrantees when re-
quired by Federal grant program legis-
lation)

(6) Compliance with Sections 103 and
107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327–330)
as supplemented by Department of
Labor regulations (29 CFR part 5).
(Construction contracts awarded by
grantees and subgrantees in excess of
$2000, and in excess of $2500 for other
contracts which involve the employ-
ment of mechanics or laborers)

(7) Notice of awarding agency re-
quirements and regulations pertaining
to reporting.

(8) Notice of awarding agency re-
quirements and regulations pertaining
to patent rights with respect to any
discovery or invention which arises or
is developed in the course of or under
such contract.

(9) Awarding agency requirements
and regulations pertaining to copy-
rights and rights in data.

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency,
the Comptroller General of the United
States, or any of their duly authorized
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to
that specific contract for the purpose
of making audit, examination, ex-
cerpts, and transcriptions.

(11) Retention of all required records
for three years after grantees or sub-
grantees make final payments and all
other pending matters are closed.
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(12) Compliance with all applicable
standards, orders, or requirements is-
sued under section 306 of the Clean Air
Act (42 U.S.C. 1857(h)), section 508 of
the Clean Water Act (33 U.S.C. 1368),
Executive Order 11738, and Environ-
mental Protection Agency regulations
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in
excess of $100,000)

(13) Mandatory standards and policies
relating to energy efficiency which are
contained in the state energy conserva-
tion plan issued in compliance with the
Energy Policy and Conservation Act
(Pub. L. 94–163, 89 Stat. 871).

(j) 23 U.S.C. 112(a) directs the Sec-
retary to require recipients of highway
construction grants to use bidding
methods that are ‘‘effective in securing
competition.’’ Detailed construction
contracting procedures are contained
in 23 CFR part 635, subpart A.

(k) Section 3(a)(2)(C) of the UMT Act
of 1964, as amended, prohibits the use
of grant or loan funds to support pro-
curements utilizing exclusionary or
discriminatory specifications.

(l) 46 U.S.C. 1241(b)(1) and 46 CFR part
381 impose cargo preference require-
ments on the shipment of foreign made
goods.

(m) Section 165 of the Surface Trans-
portation Assistance Act of 1982, 49
U.S.C. 1601, section 337 of the Surface
Transportation and Uniform Reloca-
tion Assistance Act of 1987, and 49 CFR
parts 660 and 661 impose Buy America
provisions on the procurement of for-
eign products and materials.

(n) Section 105(f) of the Surface
Transportation Assistance Act of 1982,
section 106(c) of the Surface Transpor-
tation and Uniform Relocation Assist-
ance Act of 1987, and 49 CFR part 23 im-
pose requirements for the participation
of disadvantaged business enterprises.

(o) Section 308 of the Surface Trans-
portation Assistance Act of 1982, 49
U.S.C. 1068(b)(2), authorizes the use of
competitive negotiation for the pur-
chase of rolling stock as appropriate.

(p) 23 U.S.C. 112(b) provides for an ex-
emption to competitive bidding re-
quirements for highway construction
contracts in emergency situations.

(q) 23 U.S.C. 112 requires concurrence
by the Secretary before highway con-
struction contracts can be awarded, ex-

cept for projects authorized under the
provisions of 23 U.S.C. 17l.

(r) 23 U.S.C. 112(e) requires standard-
ized contract clauses concerning site
conditions, suspension or work, and
material changes in the scope of the
work for highway construction con-
tracts.

(s) 23 U.S.C. 140(b) authorizes the
preferential employment of Indians on
Indian Reservation road projects and
contracts.

(t) FHWA, UMTA, and Federal Avia-
tion Administration (FAA) grantees
and subgrantees shall extend the use of
qualifications-based (e.g., architectural
and engineering services) contract se-
lection procedures to certain other re-
lated areas and shall award such con-
tracts in the same manner as Federal
contracts for architectural and engi-
neering services are negotiated under
Title IX of the Federal Property and
Administrative Services Act of 1949, or
equivalent State (or airport sponsor for
FAA) qualifications-based require-
ments. For FHWA and UMTA pro-
grams, this provision applies except to
the extent that a State adopts or has
adopted by statute a formal procedure
for the procurement of such services.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8087, Mar. 11, 1988; 60 FR 19639,
19647, Apr. 19, 1995]

§ 18.37 Subgrants.
(a) States. States shall follow state

law and procedures when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
basis) of financial assistance to local
and Indian tribal governments. States
shall:

(1) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations;

(2) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statute and regula-
tion;

(3) Ensure that a provision for com-
pliance with § 18.42 is placed in every
cost reimbursement subgrant; and

(4) Conform any advances of grant
funds to subgrantees substantially to
the same standards of timing and
amount that apply to cash advances by
Federal agencies.
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(b) All other grantees. All other grant-
ees shall follow the provisions of this
part which are applicable to awarding
agencies when awarding and admin-
istering subgrants (whether on a cost
reimbursement or fixed amount basis)
of financial assistance to local and In-
dian tribal governments. Grantees
shall:

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part;

(2) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations; and

(3) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statutes and regula-
tions.

(c) Exceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 18.10;
(2) Section 18.11;
(3) The letter-of-credit procedures

specified in Treasury Regulations at 31
CFR part 205, cited in § 18.21; and

(4) Section 18.50.

REPORTS, RECORDS, RETENTION, AND
ENFORCEMENT

§ 18.40 Monitoring and reporting pro-
gram performance.

(a) Monitoring by grantees. Grantees
are responsible for managing the day-
to-day operations of grant and
subgrant supported activities. Grantees
must monitor grant and subgrant sup-
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activ-
ity.

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information
available from subsequent applications
contains sufficient information to
meet its programmatic needs, require
the grantee to submit a performance
report only upon expiration or termi-
nation of grant support. Unless waived
by the Federal agency this report will
be due on the same date as the final Fi-
nancial Status Report.

(1) Grantees shall submit annual per-
formance reports unless the awarding
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports
shall be due 90 days after the grant
year, quarterly or semi-annual reports
shall be due 30 days after the reporting
period. The final performance report
will be due 90 days after the expiration
or termination of grant support. If a
justified request is submitted by a
grantee, the Federal agency may ex-
tend the due date for any performance
report. Additionally, requirements for
unnecessary performance reports may
be waived by the Federal agency.

(2) Performance reports will contain,
for each grant, brief information on the
following:

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output
of the project can be quantified, a com-
putation of the cost per unit of output
may be required if that information
will be useful.

(ii) The reasons for slippage if estab-
lished objectives were not met.

(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(3) Grantees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for
subgrantees.

(c) Construction performance reports.
For the most part, on-site technical in-
spections and certified percentage-of-
completion data are relied on heavily
by Federal agencies to monitor
progress under construction grants and
subgrants. The Federal agency will re-
quire additional formal performance
reports only when considered nec-
essary, and never more frequently than
quarterly.

(1) Section 12(h) of the UMT Act of
1964, as amended, requires pre-award
testing of new buses models.

(2) [Reserved]
(d) Significant developments. Events

may occur between the scheduled per-
formance reporting dates which have
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significant impact upon the grant or
subgrant supported activity. In such
cases, the grantee must inform the
Federal agency as soon as the following
types of conditions become known:

(1) Problems, delays, or adverse con-
ditions which will materially impair
the ability to meet the objective of the
award. This disclosure must include a
statement of the action taken, or con-
templated, and any assistance needed
to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned.

(e) Federal agencies may make site
visits as warranted by program needs.

(f) Waivers, extensions. (1) Federal
agencies may waive any performance
report required by this part if not need-
ed.

(2) The grantee may waive any per-
formance report from a subgrantee
when not needed. The grantee may ex-
tend the due date for any performance
report from a subgrantee if the grantee
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8087, Mar. 11, 1988]

§ 18.41 Financial Reporting.
(a) General. (1) Except as provided in

paragraphs (a) (2) and (5) of this sec-
tion, grantees will use only the forms
specified in paragraphs (a) through (e)
of this section, and such supple-
mentary or other forms as may from
time to time be authorized by OMB,
for:

(i) Submitting financial reports to
Federal agencies, or

(ii) Requesting advances or reim-
bursements when letters of credit are
not used.

(2) Grantees need not apply the forms
prescribed in this section in dealing
with their subgrantees. However,
grantees shall not impose more burden-
some requirements on subgrantees.

(3) Grantees shall follow all applica-
ble standard and supplemental Federal
agency instructions approved by OMB
to the extent required under the Paper-
work Reduction Act of 1980 for use in
connection with forms specified in

paragraphs (b) through (e) of this sec-
tion. Federal agencies may issue sub-
stantive supplementary instructions
only with the approval of OMB. Federal
agencies may shade out or instruct the
grantee to disregard any line item that
the Federal agency finds unnecessary
for its decisionmaking purposes.

(4) Grantees will not be required to
submit more than the original and two
copies of forms required under this
part.

(5) Federal agencies may provide
computer outputs to grantees to expe-
dite or contribute to the accuracy of
reporting. Federal agencies may accept
the required information from grantees
in machine usable format or computer
printouts instead of prescribed forms.

(6) Federal agencies may waive any
report required by this section if not
needed.

(7) Federal agencies may extend the
due date of any financial report upon
receiving a justified request from a
grantee.

(b) Financial Status Report—(1) Form.
Grantees will use Standard Form 269 or
269A, Financial Status Report, to re-
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with § 18.41(e)(2)(iii).

(2) Accounting basis. Each grantee will
report program outlays and program
income on a cash or accrual basis as
prescribed by the awarding agency. If
the Federal agency requires accrual in-
formation and the grantee’s accounting
records are not normally kept on the
accural basis, the grantee shall not be
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the
documentation on hand.

(3) Frequency. The Federal agency
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required
more frequently than quarterly. If the
Federal agency does not specify the
frequency of the report, it will be sub-
mitted annually. A final report will be
required upon expiration or termi-
nation of grant support.

(4) Due date. When reports are re-
quired on a quarterly or semiannual
basis, they will be due 30 days after the
reporting period. When required on an
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annual basis, they will be due 90 days
after the grant year. Final reports will
be due 90 days after the expiration or
termination of grant support.

(c) Federal Cash Transactions Report—
(1) Form. (i) For grants paid by letter or
credit, Treasury check advances or
electronic transfer of funds, the grant-
ee will submit the Standard Form 272,
Federal Cash Transactions Report, and
when necessary, its continuation sheet,
Standard Form 272a, unless the terms
of the award exempt the grantee from
this requirement.

(ii) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for
each grant from grantees. The format
of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance.

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the
‘‘Remarks’’ section of the report.

(3) Cash in hands of subgrantees. When
considered necessary and feasible by
the Federal agency, grantees may be
required to report the amount of cash
advances in excess of three days needs
in the hands of their subgrantees or
contractors and to provide short nar-
rative explanations of actions taken by
the grantee to reduce the excess bal-
ances.

(4) Frequency and due date. Grantees
must submit the report no later than 15
working days following the end of each
quarter. However, where an advance ei-
ther by letter of credit or electronic
transfer of funds is authorized at an
annualized rate of one million dollars
or more, the Federal agency may re-
quire the report to be submitted within
15 working days following the end of
each month.

(d) Request for advance or reimburse-
ment—(1) Advance payments. Requests
for Treasury check advance payments
will be submitted on Standard Form
270, Request for Advance or Reimburse-
ment. (This form will not be used for
drawdowns under a letter of credit,
electronic funds transfer or when
Treasury check advance payments are

made to the grantee automatically on
a predetermined basis.)

(2) Reimbursements. Requests for reim-
bursement under nonconstruction
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see
paragraph (e)(1) of this section.)

(3) The frequency for submitting pay-
ment requests is treated in § 18.41(b)(3).

(e) Outlay report and request for reim-
bursement for construction programs. (1)
Grants that support construction activi-
ties paid by reimbursement method. (i)
Requests for reimbursement under con-
struction grants will be submitted on
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. Federal agencies
may, however, prescribe the Request
for Advance or Reimbursement form,
specified in § 18.41(d), instead of this
form.

(ii) The frequency for submitting re-
imbursement requests is treated in
§ 18.41(b)(3).

(2) Grants that support construction ac-
tivities paid by letter of credit, electronic
funds transfer or Treasury check ad-
vance. (i) When a construction grant is
paid by letter of credit, electronic
funds transfer or Treasury check ad-
vances, the grantee will report its out-
lays to the Federal agency using
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. The Federal agen-
cy will provide any necessary special
instruction. However, frequency and
due date shall be governed by § 18.41(b)
(3) and (4).

(ii) When a construction grant is paid
by Treasury check advances based on
periodic requests from the grantee, the
advances will be requested on the form
specified in § 18.41(d).

(iii) The Federal agency may sub-
stitute the Financial Status Report
specified in § 18.41(b) for the Outlay Re-
port and Request for Reimbursement
for Construction Programs.

(3) Accounting basis. The accounting
basis for the Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs shall be governed by
§ 18.41(b)(2).

(f) Notwithstanding the provisions of
paragraphs (a)(1) of this section, recipi-
ents of FHWA and National Highway
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Traffic Safety Administration
(NHTSA) grants shall use FHWA,
NHTSA or State financial reports.

[53 FR 8086 and 8087, Mar. 11, 1988, as amend-
ed at 53 FR 8087, Mar. 11, 1988]

§ 18.42 Retention and access require-
ments for records.

(a) Applicability. (1) This section ap-
plies to all financial and programmatic
records, supporting documents, statis-
tical records, and other records of
grantees or subgrantees which are:

(i) Required to be maintained by the
terms of this part, program regulations
or the grant agreement, or

(ii) Otherwise reasonably considered
as pertinent to program regulations or
the grant agreement.

(2) This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in
certain kinds of contracts, see
§ 18.36(i)(10).

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records
must be retained for three years from
the starting date specified in paragraph
(c) of this section.

(2) If any litigation, claim, negotia-
tion, audit or other action involving
the records has been started before the
expiration of the 3-year period, the
records must be retained until comple-
tion of the action and resolution of all
issues which arise from it, or until the
end of the regular 3-year period, which-
ever is later.

(3) To avoid duplicate recordkeeping,
awarding agencies may make special
arrangements with grantees and sub-
grantees to retain any records which
are continuously needed for joint use.
The awarding agency will request
transfer of records to its custody when
it determines that the records possess
long-term retention value. When the
records are transferred to or main-
tained by the Federal agency, the 3-
year retention requirement is not ap-
plicable to the grantee or subgrantee.

(c) Starting date of retention period—(1)
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the
records of each funding period starts on
the day the grantee or subgrantee sub-
mits to the awarding agency its single

or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year’s records
starts on the day the grantee submits
its expenditure report for the last quar-
ter of the Federal fiscal year. In all
other cases, the retention period starts
on the day the grantee submits its
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report
would have been due.

(2) Real property and equipment
records. The retention period for real
property and equipment records starts
from the date of the disposition or re-
placement or transfer at the direction
of the awarding agency.

(3) Records for income transactions
after grant or subgrant support. In some
cases grantees must report income
after the period of grant support.
Where there is such a requirement, the
retention period for the records per-
taining to the earning of the income
starts from the end of the grantee’s fis-
cal year in which the income is earned.

(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records:
indirect cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(i) If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the grantee) to form
the basis for negotiation of the rate,
then the 3-year retention period for its
supporting records starts from the date
of such submission.

(ii) If not submitted for negotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
grantee) for negotiation purposes, then
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from theend of
the fiscal year (or other accounting pe-
riod) covered by the proposal, plan, or
other computation.
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(d) Substitution of microfilm. Copies
made by microfilming, photocopying,
or similar methods may be substituted
for the original records.

(e) Access to records—(1) Records of
grantees and subgrantees. The awarding
agency and the Comptroller General of
the United States, or any of their au-
thorized representatives, shall have the
right of access to any pertinent books,
documents, papers, or other records of
grantees and subgrantees which are
pertinent to the grant, in order to
make audits, examinations, excerpts,
and transcripts.

(2) Expiration of right of access. The
right of access in this section must not
be limited to the required retention pe-
riod but shall last as long as the
records are retained.

(f) Restrictions on public access. The
Federal Freedom of Information Act (5
U.S.C. 552) does not apply to records
unless required by Federal, State, or
local law, grantees and subgrantees are
not required to permit public access to
their records.

§ 18.43 Enforcement.
(a) Remedies for noncompliance. If a

grantee or subgrantee materially fails
to comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State
plan or application, a notice of award,
or elsewhere, the awarding agency may
take one or more of the following ac-
tions, as appropriate in the cir-
cumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or
more severe enforcement action by the
awarding agency,

(2) Disallow (that is, deny both use of
funds and matching credit for) all or
part of the cost of the activity or ac-
tion not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award for the
grantee’s or subgrantee’s program,

(4) Withhold further awards for the
program, or

(5) Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency
will provide the grantee or subgrantee
an opportunity for such hearing, ap-

peal, or other administrative proceed-
ing to which the grantee or subgrantee
is entitled under any statute or regula-
tion applicable to the action involved.

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee
resulting from obligations incurred by
the grantee or subgrantee during a sus-
pension or after termination of an
award are not allowable unless the
awarding agency expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are
necessary and not reasonably avoidable
are allowable if:

(1) The costs result from obligations
which were properly incurred by the
grantee or subgrantee before the effec-
tive date of suspension or termination,
are not in anticipation of it, and, in the
case of a termination, are
noncancellable, and,

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude grantee or subgrantee from
being subject to ‘‘Debarment and Sus-
pension’’ under E.O. 12549 (see § 18.35).

§ 18.44 Termination for convenience.
Except as provided in § 18.43 awards

may be terminated in whole or in part
only as follows:

(a) By the awarding agency with the
consent of the grantee or subgrantee in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and in the
case of partial termination, the portion
to be terminated, or

(b) By the grantee or subgrantee
upon written notification to the award-
ing agency, setting forth the reasons
for such termination, the effective
date, and in the case of partial termi-
nation, the portion to be terminated.
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of
the award will not accomplish the pur-
poses for which the award was made,
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the awarding agency may terminate
the award in its entirety under either
§ 18.43 or paragraph (a) of this section.

Subpart D—After-The-Grant
Requirements

§ 18.50 Closeout.

(a) General. The Federal agency will
close out the award when it determines
that all applicable administrative ac-
tions and all required work of the
grant has been completed.

(b) Reports. Within 90 days after the
expiration or termination of the grant,
the grantee must submit all financial,
performance, and other reports re-
quired as a condition of the grant.
Upon request by the grantee, Federal
agencies may extend this timeframe.
These may include but are not limited
to:

(1) Final performance or progress re-
port.

(2) Financial Status Report (SF 269) or
Outlay Report and Request for Reim-
bursement for Construction Programs
(SF–271) (as applicable).

(3) Final request for payment (SF–270)
(if applicable).

(4) Invention disclosure (if applicable).
(5) Federally-owned property report:

In accordance with § 18.32(f), a grantee
must submit an inventory of all feder-
ally owned property (as distinct from
property acquired with grant funds) for
which it is accountable and request dis-
position instructions from the Federal
agency of property no longer needed.

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of
reports in paragraph (b) of this section,
make upward or downward adjust-
ments to the allowable costs.

(d) Cash adjustments. (1) The Federal
agency will make prompt payment to
the grantee for allowable reimbursable
costs.

(2) The grantee must immediately re-
fund to the Federal agency any balance
of unobligated (unencumbered) cash
advanced that is not authorized to be
retained for use on other grants.

§ 18.51 Later disallowances and adjust-
ments.

The closeout of a grant does not af-
fect:

(a) The Federal agency’s right to dis-
allow costs and recover funds on the
basis of a later audit or other review;

(b) The grantee’s obligation to return
any funds due as a result of later re-
funds, corrections, or other trans-
actions;

(c) Records retention as required in
§ 18.42;

(d) Property management require-
ments in §§ 18.31 and 18.32; and

(e) Audit requirements in § 18.26.

§ 18.52 Collection of amounts due.

(a) Any funds paid to a grantee in ex-
cess of the amount to which the grant-
ee is finally determined to be entitled
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable
period after demand, the Federal agen-
cy may reduce the debt by:

(1) Making an adminstrative offset
against other requests for reimburse-
ments,

(2) Withholding advance payments
otherwise due to the grantee, or

(3) Other action permitted by law.
(b) Except where otherwise provided

by statutes or regulations, the Federal
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4
CFR Ch. II). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal.

Subpart E—Entitlements [Reserved]

PART 19—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION,
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A—General

Sec.
19.1 Purpose.
19.2 Definitions.
19.3 Effect on other issuances.
19.4 Deviations.
19.5 Subawards.
19.6 Availability of material referenced in

this part.
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Subpart B—Pre-Award Requirements

19.10 Purpose.
19.11 Pre-award policies.
19.12 Forms for applying for Federal assist-

ance.
19.13 Debarment and suspension.
19.14 Special award conditions.
19.15 Metric system of measurement.
19.16 Resource Conservation and Recovery

Act.
19.17 Certifications and representations.

Subpart C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT

19.20 Purpose of financial and program man-
agement.

19.21 Standards for financial management
systems.

19.22 Payment.
19.23 Cost sharing or matching.
19.24 Program income.
19.25 Revision of budget and program plans.
19.26 Non-Federal audits.
19.27 Allowable costs.
19.28 Period of availability of funds.

PROPERTY STANDARDS

19.30 Purpose of property standards.
19.31 Insurance coverage.
19.32 Real property.
19.33 Federally-owned and exempt property.
19.34 Equipment.
19.35 Supplies and other expendable prop-

erty.
19.36 Intangible property.
19.37 Property trust relationship.

PROCUREMENT STANDARDS

19.40 Purpose of procurement standards.
19.41 Recipient responsibilities.
19.42 Codes of conduct.
19.43 Competition.
19.44 Procurement procedures.
19.45 Cost and price analysis.
19.46 Procurement records.
19.47 Contract administration.
19.48 Contract provisions.

REPORTS AND RECORDS

19.50 Purpose of reports and records.
19.51 Monitoring and reporting program

performance.
19.52 Financial reporting.
19.53 Retention and access requirements for

records.

TERMINATION AND ENFORCEMENT

19.60 Purpose of termination and enforce-
ment.

19.61 Termination.
19.62 Enforcement.

Subpart D—After-the-Award Requirements

19.70 Purpose.
19.71 Closeout procedures.
19.72 Subsequent adjustments and continu-

ing responsibilities.
19.73 Collection of amounts due.

APPENDIX A TO PART 19—CONTRACT
PROVISIONS

AUTHORITY: 49 U.S.C. 322(a).

SOURCE: 59 FR 15639, Apr. 4, 1994, unless
otherwise noted.

Subpart A—General

§ 19.1 Purpose.

This part establishes uniform admin-
istrative requirements for Federal
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Federal awarding agencies shall
not impose additional or inconsistent
requirements, except as provided in
§§ 19.4 and 19.14 or unless specifically
required by Federal statute or execu-
tive order. Non-profit organizations
that implement Federal programs for
the States are also subject to State re-
quirements.

§ 19.2 Definitions.

(a) Accrued expenditures means the
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

(b) Accrued income means the sum of:
(1) Earnings during a given period
from:

(i) Services performed by the recipi-
ent, and

(ii) Goods and other tangible prop-
erty delivered to purchasers; and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

(c) Acquisition cost of equipment means
the net invoice price of the equipment,
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including the cost of modifications, at-
tachments, accessories, or auxiliary
apparatus necessary to make the prop-
erty usable for the purpose for which it
was acquired. Other charges, such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

(d) Advance means a payment made
by Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before outlays
are made by the recipient or through
the use of predetermined payment
schedules.

(e) Award means financial assistance
that provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the Federal Government
to an eligible recipient. The term does
not include: Technical assistance,
which provides services instead of
money; other assistance in the form of
loans, loan guarantees, interest sub-
sidies, or insurance; direct payments of
any kind to individuals; and, contracts
which are required to be entered into
and administered under procurement
laws and regulations.

(f) Cash contributions means the re-
cipient’s cash outlay, including the
outlay of money contributed to the re-
cipient by third parties.

(g) Closeout means the process by
which a Federal awarding agency de-
termines that all applicable adminis-
trative actions and all required work of
the award have been completed by the
recipient and Federal awarding agency.

(h) Contract means a procurement
contract under an award or subaward,
and a procurement subcontract under a
recipient’s or subrecipient’s contract.

(i) Cost sharing or matching means
that portion of project or program
costs not borne by the Federal Govern-
ment.

(j) Date of completion means the date
on which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which Federal
sponsorship ends.

(k) Disallowed costs means those
charges to an award that the Federal
awarding agency determines to be un-
allowable, in accordance with the ap-
plicable Federal cost principles or
other terms and conditions contained
in the award.

(l) Equipment means tangible non-
expendable personal property including
exempt property charged directly to
the award having a useful life of more
than one year and an acquisition cost
of $5,000 or more per unit. However,
consistent with recipient policy, lower
limits may be established.

(m) Excess property means property
under the control of any Federal
awarding agency that, as determined
by the head thereof, is no longer re-
quired for its needs or the discharge of
its responsibilities.

(n) Exempt property means tangible
personal property acquired in whole or
in part with Federal funds, where the
Federal awarding agency has statutory
authority to vest title in the recipient
without further obligation to the Fed-
eral Government. An example of ex-
empt property authority is contained
in the Federal Grant and Cooperative
Agreement Act (31 U.S.C. 6306), for
property acquired under an award to
conduct basic or applied research by a
non-profit institution of higher edu-
cation or non-profit organization
whose principal purpose is conducting
scientific research.

(o) Federal awarding agency means
the Federal agency that provides an
award to the recipient. Except for the
specific review requirements for devi-
ations in § 19.4, for Department of
Transportation (DOT) awards, it means
the DOT operating administration or
departmental office that made the
award.

(p) Federal funds authorized means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions.

(q) Federal share of real property,
equipment, or supplies means that per-
centage of the property’s acquisition
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costs and any improvement expendi-
tures paid with Federal funds.

(r) Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

(s) Intangible property and debt instru-
ments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt instru-
ments, lease agreements, stock and
other instruments of property owner-
ship, whether considered tangible or in-
tangible.

(t) Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient dur-
ing the same or a future period.

(u) Outlays or expenditures means
charges made to the project or pro-
gram. They may be reported on a cash
or accrual basis. For reports prepared
on a cash basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions ap-
plied and the amount of cash advances
and payments made to subrecipients.
For reports prepared on an accrual
basis, outlays are the sum of cash dis-
bursements for direct charges for goods
and services, the amount of indirect ex-
pense incurred, the value of in-kind
contributions applied, and the net in-
crease (or decrease) in the amounts
owed by the recipient for goods and
other property received, for services
performed by employees, contractors,
subrecipients and other payees and
other amounts becoming owed under
programs for which no current services
or performance are required.

(v) Personal property means property
of any kind except real property. It
may be tangible, having physical exist-
ence, or intangible, having no physical
existence, such as copyrights, patents,
or securities.

(w) Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent.

(x) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award
(see exclusions in §§ 19.24 (e) and (h)).

Program income includes, but is not
limited to, income from fees for serv-
ices performed, the use or rental of real
or personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in Federal awarding
agency regulations or the terms and
conditions of the award, program in-
come does not include the receipt of
principal on loans, rebates, credits, dis-
counts, etc., or interest earned on any
of them.

(y) Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award
during the project period.

(z) Project period means the period es-
tablished in the award document dur-
ing which Federal sponsorship begins
and ends.

(aa) Property means, unless otherwise
stated, real property, equipment, in-
tangible property and debt instru-
ments.

(bb) Real property means land, includ-
ing land improvements, structures and
appurtenances thereto, but excludes
movable machinery and equipment.

(cc) Recipient means an organization
receiving financial assistance directly
from Federal awarding agencies to
carry out a project or program. The
term includes public and private insti-
tutions of higher education, public and
private hospitals, and other quasi-pub-
lic and private non-profit organizations
such as, but not limited to, community
action agencies, research institutes,
educational associations, and health
centers. The term may include com-
mercial organizations, foreign or inter-
national organizations (such as agen-
cies of the United Nations) which are
recipients, subrecipients, or contrac-
tors or subcontractors of recipients or
subrecipients at the discretion of the
Federal awarding agency. The term
does not include government-owned
contractor-operated facilities or re-
search centers providing continued
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support for mission-oriented, large-
scale programs that are government-
owned or controlled, or are designated
as federally-funded research and devel-
opment centers.

(dd) Research and development means
all research activities, both basic and
applied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. ‘‘Research’’ is defined as a sys-
tematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. ‘‘Development’’
is the systematic use of knowledge and
understanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research techniques where such activi-
ties utilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

(ee) Small awards means a grant or
cooperative agreement not exceeding
the small purchase threshold fixed at
41 U.S.C. 403(11) (currently $25,000).

(ff) Subaward means an award of fi-
nancial assistance in the form of
money, or property in lieu of money,
made under an award by a recipient to
an eligible subrecipient or by a sub-
recipient to a lower tier subrecipient.
The term includes financial assistance
when provided by any legal agreement,
even if the agreement is called a con-
tract, but does not include procure-
ment of goods and services nor does it
include any form of assistance which is
excluded from the definition of
‘‘award’’ in paragraph (e) of this sec-
tion.

(gg) Subrecipient means the legal en-
tity to which a subaward is made and
which is accountable to the recipient
for the use of the funds provided. The
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the Federal awarding agen-
cy.

(hh) Supplies means all personal prop-
erty excluding equipment, intangible
property, and debt instruments as de-
fined in this section, and inventions of

a contractor conceived or first actually
reduced to practice in the performance
of work under a funding agreement
(‘‘subject inventions’’), as defined in 37
CFR part 401, ‘‘Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.’’

(ii) Suspension means an action by a
Federal awarding agency that tempo-
rarily withdraws Federal sponsorship
under an award, pending corrective ac-
tion by the recipient or pending a deci-
sion to terminate the award by the
Federal awarding agency. Suspension
of an award is a separate action from
suspension under Federal agency regu-
lations implementing E.O.s 12549 and
12689, ‘‘Debarment and Suspension.’’

(jj) Termination means the cancella-
tion of Federal sponsorship, in whole or
in part, under an agreement at any
time prior to the date of completion.

(kk) Third party in-kind contributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

(ll) Unliquidated obligations, for finan-
cial reports prepared on a cash basis,
means the amount of obligations in-
curred by the recipient that have not
been paid. For reports prepared on an
accrued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an
outlay has not been recorded.

(mm) Unobligated balance means the
portion of the funds authorized by the
Federal awarding agency that has not
been obligated by the recipient and is
determined by deducting the cumu-
lative obligations from the cumulative
funds authorized.

(nn) Unrecovered indirect cost means
the difference between the amount
awarded and the amount which could
have been awarded under the recipi-
ent’s approved negotiated indirect cost
rate.

(oo) Working capital advance means a
procedure whereby funds are advanced
to the recipient to cover its estimated
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disbursement needs for a given initial
period.

§ 19.3 Effect on other issuances.
For awards subject to this part, all

administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-reg-
ulatory materials which are inconsist-
ent with the requirements of this part
are superseded, except to the extent
they are required by statute, or au-
thorized in accordance with the devi-
ations provision in § 19.4.

§ 19.4 Deviations.
The Office of Management and Budg-

et (OMB) may grant exceptions for
classes of grants or recipients subject
to the requirements of this part when
exceptions are not prohibited by stat-
ute. However, in the interest of maxi-
mum uniformity, exceptions from the
requirements of this part shall be per-
mitted only in unusual circumstances.
Federal awarding agencies may apply
more restrictive requirements to a
class of recipients when approved by
OMB. All requests for class deviations
shall be processed through the Assist-
ant Secretary for Administration. Fed-
eral awarding agencies may apply less
restrictive requirements when award-
ing small awards, except for those re-
quirements which are statutory, sub-
ject to the concurrence of the Assist-
ant Secretary for Administration. Ex-
ceptions on a case-by-case basis may
also be made by Federal awarding
agencies, with the concurrence of the
Assistant Secretary for Administration
to ensure conformance with Depart-
ment of Transportation grant adminis-
tration policies.

§ 19.5 Subawards.
Unless sections of this part specifi-

cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the
provisions of 49 CFR part 18, ‘‘Uniform
Administrative Requirements for
Grants and Cooperative Agreements to
State and Local Governments.’’

§ 19.6 Availability of material ref-
erenced in this part.

(a) Copies of Federal Transit Admin-
istration (FTA) documents identified
in this part may be obtained by calling
the FTA Administrative Services Divi-
sion at (202) 366–4865.

(b) Copies of Federal Aviation Ad-
ministration (FAA) documents identi-
fied in this part may be obtained by
calling the FAA Program Guidance
Branch at (202) 267–3831.

Subpart B—Pre-Award
Requirements

§ 19.10 Purpose.

Sections 19.11 through 19.17 pre-
scribes forms and instructions and
other pre-award matters to be used in
applying for Federal awards.

§ 19.11 Pre-award policies.

(a) Use of grants and cooperative agree-
ments, and contracts. In each instance,
the Federal awarding agency shall de-
cide on the appropriate award instru-
ment (i.e., grant, cooperative agree-
ment, or contract). The Federal Grant
and Cooperative Agreement Act (31
U.S.C. 6301–08) governs the use of
grants, cooperative agreements and
contracts. A grant or cooperative
agreement shall be used only when the
principal purpose of a transaction is to
accomplish a public purpose of support
or stimulation authorized by Federal
statute. The statutory criterion for
choosing between grants and coopera-
tive agreements is that for the latter,
‘‘substantial involvement is expected
between the executive agency and the
State, local government, or other re-
cipient when carrying out the activity
contemplated in the agreement.’’ Con-
tracts shall be used when the principal
purpose is acquisition of property or
services for the direct benefit or use of
the Federal Government.

(b) Public notice and priority setting.
Federal awarding agencies shall notify
the public of its intended funding prior-
ities for discretionary grant programs,
unless funding priorities are estab-
lished by Federal statute.
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§ 19.12 Forms for applying for Federal
assistance.

(a) Federal awarding agencies shall
comply with the applicable report
clearance requirements of 5 CFR part
1320, ‘‘Controlling Paperwork Burdens
on the Public,’’ with regard to all
forms used by the Federal awarding
agency in place of or as a supplement
to the Standard Form 424 (SF–424) se-
ries.

(b) Applicants shall use the SF–424
series or those forms and instructions
prescribed by the Federal awarding
agency.

(c) For Federal programs covered by
E.O. 12372, ‘‘Intergovernmental Review
of Federal Programs,’’ as implemented
at 49 CFR part 17, Intergovernmental
review of Department of Transpor-
tation programs and activities, the ap-
plicant shall complete the appropriate
sections of the SF–424 (Application for
Federal Assistance) indicating whether
the application was subject to review
by the State Single Point of Contact
(SPOC). The name and address of the
SPOC for a particular State can be ob-
tained from the Federal awarding agen-
cy or the Catalog of Federal Domestic
Assistance. The SPOC shall advise the
applicant whether the program for
which application is made has been se-
lected by that State for review.

(d) Federal awarding agencies that do
not use the SF–424 form should indi-
cate whether the application is subject
to review by the State under E.O. 12372.

§ 19.13 Debarment and suspension.

Federal awarding agencies and re-
cipients shall comply with the non-
procurement debarment and suspension
rule, 49 CFR part 29, ‘‘Governmentwide
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace
(Grants),’’ implementing E.O.s 12549
and 12689, ‘‘Debarment and Suspen-
sion.’’ This rule restricts subawards
and contracts with certain parties that
are debarred, suspended or otherwise
excluded from or ineligible for partici-
pation in Federal assistance programs
or activities.

§ 19.14 Special award conditions.

(a) Federal awarding agencies may
impose additional requirements as
needed, if an applicant or recipient:

(1) Has a history of poor performance,
(2) Is not financially stable,
(3) Has a management system that

does not meet the standards prescribed
in this part,

(4) Has not conformed to the terms
and conditions of a previous award, or

(5) Is not otherwise responsible.
(b) Additional requirements may

only be imposed provided that such ap-
plicant or recipient is notified in writ-
ing as to:

(1) The nature of the additional re-
quirements,

(2) The reason why the additional re-
quirements are being imposed,

(3) The nature of the corrective ac-
tion needed,

(4) The time allowed for completing
the corrective actions, and

(5) The method for requesting recon-
sideration of the additional require-
ments imposed.

(c) A copy of such notices shall be
sent to the Assistant Secretary for Ad-
ministration. Any special conditions
shall be promptly removed once the
conditions that prompted them have
been corrected.

§ 19.15 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205), de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates in consultation with the Sec-
retary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Met-
ric implementation may take longer
where the use of the system is initially
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities.
Federal awarding agencies shall follow
the provisions of E.O. 12770, ‘‘Metric
Usage in Federal Government Pro-
grams.’’
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§ 19.16 Resource Conservation and Re-
covery Act.

Under the Act, any State agency or
agency of a political subdivision of a
State which is using appropriated Fed-
eral funds must comply with section
6002. Section 6002 requires that pref-
erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247–254). Accord-
ingly, State and local institutions of
higher education, hospitals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
shall give preference in their procure-
ment programs funded with Federal
funds to the purchase of recycled prod-
ucts pursuant to the EPA guidelines.

§ 19.17 Certifications and representa-
tions.

Unless prohibited by statute or codi-
fied regulation, each Federal awarding
agency is authorized and encouraged to
allow recipients to submit certifi-
cations and representations required
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be
signed by responsible officials with the
authority to ensure recipients’ compli-
ance with the pertinent requirements.

Subpart C—Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§ 19.20 Purpose of financial and pro-
gram management.

Sections 19.21 through 19.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§ 19.21 Standards for financial man-
agement systems.

(a) Federal awarding agencies shall
require recipients to relate financial

data to performance data and develop
unit cost information whenever prac-
tical.

(b) Recipients’ financial management
systems shall provide for the following.

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in § 19.52. If
a Federal awarding agency requires re-
porting on an accrual basis from a re-
cipient that maintains its records on
other than an accrual basis, the recipi-
ent shall not be required to establish
an accrual accounting system. These
recipients may develop such accrual
data for its reports on the basis of an
analysis of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such assets and
assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101–453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents shall be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, ‘‘Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.’’

(6) Written procedures for determin-
ing the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
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Federal cost principles and the terms
and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
Federal awarding agency, at its discre-
tion, may require adequate bonding
and insurance if the bonding and insur-
ance requirements of the recipient are
not deemed adequate to protect the in-
terest of the Federal Government.

(d) The Federal awarding agency may
require adequate fidelity bond coverage
where the recipient lacks sufficient
coverage to protect the Federal Gov-
ernment’s interest.

(e) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, ‘‘Surety Companies Doing
Business with the United States.’’

§ 19.22 Payment.
(a) Payment methods shall minimize

the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State CMIA agreements or
default procedures codified at 31 CFR
part 205.

(b)(1) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

(i) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the recip-
ient, and

(ii) Financial management systems
that meet the standards for fund con-
trol and accountability as established
in section § 19.21.

(2) Cash advances to a recipient orga-
nization shall be limited to the mini-
mum amounts needed and be timed to
be in accordance with the actual, im-
mediate cash requirements of the re-
cipient organization in carrying out
the purpose of the approved program or
project. The timing and amount of cash
advances shall be as close as is admin-

istratively feasible to the actual dis-
bursements by the recipient organiza-
tion for direct program or project costs
and the proportionate share of any al-
lowable indirect costs.

(c) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by the
Federal awarding agency to the recipi-
ent.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF–270, ‘‘Request for Advance or Reim-
bursement,’’ or other forms as may be
authorized by OMB. This form is not to
be used when Treasury check advance
payments are made to the recipient
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special Federal awarding
agency instructions for electronic
funds transfer.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) cannot be met. Federal
awarding agencies may also use this
method on any construction agree-
ment, or if the major portion of the
construction project is accomplished
through private market financing or
Federal loans, and the Federal assist-
ance constitutes a minor portion of the
project.

(1) When the reimbursement method
is used, the Federal awarding agency
shall make payment within 30 days
after receipt of the billing, unless the
billing is improper.

(2) Recipients shall be authorized to
submit request for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and the
Federal awarding agency has deter-
mined that reimbursement is not fea-
sible because the recipient lacks suffi-
cient working capital, the Federal
awarding agency may provide cash on a
working capital advance basis. Under
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this procedure, the Federal awarding
agency shall advance cash to the recip-
ient to cover its estimated disburse-
ment needs for an initial period gen-
erally geared to the awardee’s disburs-
ing cycle. Thereafter, the Federal
awarding agency shall reimburse the
recipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements.

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Unless otherwise required by stat-
ute, Federal awarding agencies shall
not withhold payments for proper
charges made by recipients at any time
during the project period unless the
conditions in paragraphs (h)(1) or (2) of
this section apply.

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United
States as defined in OMB Circular A–
129, ‘‘Managing Federal Credit Pro-
grams.’’ Under such conditions, the
Federal awarding agency may, upon
reasonable notice, inform the recipient
that payments shall not be made for
obligations incurred after a specified
date until the conditions are corrected
or the indebtedness to the Federal Gov-
ernment is liquidated.

(i) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows.

(1) Except for situations described in
paragraph (i)(2) of this section, Federal
awarding agencies shall not require
separate depository accounts for funds
provided to a recipient or establish any
eligibility requirements for deposi-
tories for funds provided to a recipient.
However, recipients must be able to ac-
count for the receipt, obligation and
expenditure of funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(j) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless the conditions
in paragraphs (k)(1), (2) or (3) of this
section apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(l) For those entities where CMIA
and its implementing regulations do
not apply, interest earned on Federal
advances deposited in interest bearing
accounts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, P.O. Box 6021, Rockville, MD
20852. Interest amounts up to $250 per
year may be retained by the recipient
for administrative expense. In keeping
with Electric Funds Transfer rules, (31
CFR part 206), interest should be remit-
ted to the HHS Payment Management
System through an electric medium
such as the FEDWIRE Deposit system.
Recipients which do not have this ca-
pability should use a check. State uni-
versities and hospitals shall comply
with CMIA, as it pertains to interest. If
an entity subject to CMIA uses its own
funds to pay pre-award costs for discre-
tionary awards without prior written
approval from the Federal awarding
agency, it waives its right to recover
the interest under CMIA.

(m) Except as noted elsewhere in this
part, only the following forms shall be
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authorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
quire more than an original and two
copies of these forms.

(1) SF–270, Request for Advance or
Reimbursement. Each Federal award-
ing agency shall adopt the SF–270 as a
standard form for all nonconstruction
programs when electronic funds trans-
fer or predetermined advance methods
are not used. Federal awarding agen-
cies, however, have the option of using
this form for construction programs in
lieu of the SF–271, ‘‘Outlay Report and
Request for Reimbursement for Con-
struction Programs.’’

(2) SF–271, Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs. Each Federal awarding
agency shall adopt the SF–271 as the
standard form to be used for requesting
reimbursement for construction pro-
grams. However, a Federal awarding
agency may substitute the SF–270
when the Federal awarding agency de-
termines that it provides adequate in-
formation to meet Federal needs.

§ 19.23 Cost sharing or matching.
(a) All contributions, including cash

and third party in-kind, shall be ac-
cepted as part of the recipient’s cost
sharing or matching when such con-
tributions meet all of the following cri-
teria.

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

(5) Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the Federal
awarding agency.

(7) Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of the Federal awarding agency.

(c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If a Federal award-
ing agency authorizes recipients to do-
nate buildings or land for construction/
facilities acquisition projects or long-
term use, the value of the donated
property for cost sharing or matching
shall be the lesser of (1) or (2).

(1) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation.

(2) The current fair market value.
However, when there is sufficient jus-
tification, the Federal awarding agen-
cy may approve the use of the current
fair market value of the donated prop-
erty, even if it exceeds the certified
value at the time of donation to the
project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies in-
cluded in the cost sharing or matching
share shall be reasonable and shall not
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exceed the fair market value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if the conditions in paragraph
(g)(1) or (2) of this section apply.

(1) If the purpose of the award is to
assist the recipient in the acquisition
of equipment, buildings or land, the
total value of the donated property
may be claimed as cost sharing or
matching.

(2) If the purpose of the award is to
support activities that require the use
of equipment, buildings or land, nor-
mally only depreciation or use charges
for equipment and buildings may be
made. However, the full value of equip-
ment or other capital assets and fair
rental charges for land may be allowed,
provided that the Federal awarding
agency has approved the charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.

(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(5) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties.

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, mate-
rial, equipment, buildings and land
shall be documented.

(iii) Section 18(e) of the Federal
Transit Act, as amended, (49 U.S.C.
app. 1614(e)) provides that the Federal
share for operating assistance shall not
exceed 50 percent of the net cost. At
least 50 percent of the remainder (the
local share) must be derived from
sources other than Federal funds or
revenues of the system; and up to half
of the local share may be derived from
other Federal funds. For purposes of
determining local share for section 18
operating assistance, the term ‘‘Fed-
eral funds or revenues’’ does not in-
clude funds received pursuant to a
service agreement with a State or local
service agency or a private social serv-
ice organization. Nonregulatory guid-
ance is contained in FTA Circular
9040.1B, section 18 Program Guidance
and Grant Application Instructions,
Chapter III, section 7.

§ 19.24 Program income.

(a) Federal awarding agencies shall
apply the standards set forth in this
section in requiring recipient organiza-
tions to account for program income
related to projects financed in whole or
in part with Federal funds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with Federal awarding agency
regulations or the terms and condi-
tions of the award, shall be used in one
or more of the ways listed in the fol-
lowing.

(1) Added to funds committed to the
project by the Federal awarding agency
and recipient and used to further eligi-
ble project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When an agency authorizes the
disposition of program income as de-
scribed in paragraph (b)(1) or (b)(2) of
this section, program income in excess
of any limits stipulated shall be used in
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accordance with paragraph (b)(3) of
this section.

(d) In the event that the Federal
awarding agency does not specify in its
regulations or the terms and condi-
tions of the award how program income
is to be used, paragraph (b)(3) of this
section shall apply automatically to
all projects or programs except re-
search. For awards that support re-
search, paragraph (b)(1) of this section
shall apply automatically unless the
awarding agency indicates in the terms
and conditions another alternative on
the award or the recipient is subject to
special award conditions, as indicated
in § 19.14.

(e) Unless Federal awarding agency
regulations or the terms and condi-
tions of the award provide otherwise,
recipients shall have no obligation to
the Federal Government regarding pro-
gram income earned after the end of
the project period.

(f) If authorized by Federal awarding
agency regulations or the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
these costs have not been charged to
the award.

(g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (See §§ 19.30 through 19.37).

(h) Unless Federal awarding agency
regulations or the terms and condition
of the award provide otherwise, recipi-
ents shall have no obligation to the
Federal Government with respect to
program income earned from license
fees and royalties for copyrighted ma-
terial, patents, patent applications,
trademarks, and inventions produced
under an award. However, Patent and
Trademark Amendments (35 U.S.C. 18)
apply to inventions made under an ex-
perimental, developmental, or research
award.

(i) Section 4(a) of the Federal Transit
Act, as amended, (49 U.S.C. app. 1603(a))
allows FTA recipients to retain pro-
gram income for allowable capital or
operating expenses, but program in-
come may not be used to refund or re-
duce the local share of a grant. The
section 16 and 18 programs, however,
operate differently. Under the special

authority to set appropriate terms and
conditions for the section 16(b)(2) pro-
gram, program income in the form of
contract service revenue may be used
as local share without a proportionate
reduction in the Federal share. Simi-
larly, section 18 allows the use of pro-
gram income in the form of contract
service revenue as local share without
requiring a proportionate reduction in
the Federal share. Grantees must ac-
count for program income in their ac-
counting systems, which are subject to
audit. The accounting system must be
capable of identifying program income
and the purpose for which it was used.
Nonregulatory guidance is contained in
FTA notice N 5.5005.1, Guidance on Pro-
gram Income and Sales Proceeds.

§ 19.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and
non-Federal share, or only the Federal
share, depending upon Federal award-
ing agency requirements. It shall be re-
lated to performance for program eval-
uation purposes whenever appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) For nonconstruction awards, re-
cipients shall request prior approvals
from Federal awarding agencies for one
or more of the following program or
budget related reasons.

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by the Federal awarding
agency.

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00183 Fmt 8010 Sfmt 8010 E:\CFR\167195.033 167195



184

49 CFR Subtitle A (10–1–96 Edition)§ 19.25

(6) The inclusion, unless waived by
the Federal awarding agency, of costs
that require prior approval in accord-
ance with OMB Circular A–21, ‘‘Cost
Principles for Institutions of Higher
Education,’’ OMB Circular A–122, ‘‘Cost
Principles for Non-Profit Organiza-
tions,’’ or 45 CFR part 74 Appendix E,
‘‘Principles for Determining Costs Ap-
plicable to Research and Development
under Grants and Contracts with Hos-
pitals,’’ or 48 CFR part 31, ‘‘Contract
Cost Principles and Procedures,’’ as ap-
plicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(e) Except for requirements listed in
paragraphs (c)(1) and (c)(4) of this sec-
tion, Federal awarding agencies are au-
thorized, at their option, to waive cost-
related and administrative prior writ-
ten approvals required by this part and
OMB Circulars A–21 and A–122. Such
waivers may include authorizing re-
cipients to do any one or more of the
following:

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval
of the Federal awarding agency. All
pre-award costs are incurred at the re-
cipient’s risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadequate to cover such costs).

(2) Initiate a one-time extension of
the expiration date of the award of up
to 12 months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must no-
tify the Federal awarding agency in
writing with the supporting reasons
and revised expiration date at least 10
days before the expiration date speci-

fied in the award. This one-time exten-
sion may not be exercised merely for
the purpose of using unobligated bal-
ances.

(i) The terms and conditions of award
prohibit the extension.

(ii) The extension requires additional
Federal funds.

(iii) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated bal-
ances to subsequent funding periods.

(4) For awards that support research,
unless the Federal awarding agency
provides otherwise in the award or in
the agency’s regulations, the prior ap-
proval requirements described in para-
graph (e) of this section are automati-
cally waived (i.e., recipients need not
obtain such prior approvals) unless one
of the conditions included in paragraph
(e)(2) of this section applies.

(f) The Federal awarding agency
may, at its option, restrict the transfer
of funds among direct cost categories
or programs, functions and activities
for awards in which the Federal share
of the project exceeds $100,000 and the
cumulative amount of such transfers
exceeds or is expected to exceed 10 per-
cent of the total budget as last ap-
proved by the Federal awarding agen-
cy. No Federal awarding agency shall
permit a transfer that would cause any
Federal appropriation or part thereof
to be used for purposes other than
those consistent with the original in-
tent of the appropriation.

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section,
do not require prior approval.

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from Federal awarding
agencies for budget revisions whenever
the conditions in paragraphs (h) (1), (2)
or (3) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project.

(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in § 19.27.
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(i) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB.

(j) When a Federal awarding agency
makes an award that provides support
for both construction and nonconstruc-
tion work, the Federal awarding agen-
cy may require the recipient to request
prior approval from the Federal award-
ing agency before making any fund or
budget transfers between the two types
of work supported.

(k) For both construction and non-
construction awards, Federal awarding
agencies shall require recipients to no-
tify the Federal awarding agency in
writing promptly whenever the amount
of Federal authorized funds is expected
to exceed the needs of the recipient for
the project period by more than $5,000
or five percent of the Federal award,
whichever is greater. This notification
shall not be required if an application
for additional funding is submitted for
a continuation award.

(l) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the Federal award-
ing agency indicates a letter of request
suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, Federal awarding agencies
shall review the request and notify the
recipient whether the budget revisions
have been approved. If the revision is
still under consideration at the end of
30 calendar days, the Federal awarding
agency shall inform the recipient in
writing of the date when the recipient
may expect the decision.

§ 19.26 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations shall be
subject to the audit requirements con-
tained in OMB Circular A–133, ‘‘Audits
of Institutions of Higher Education and
Other Non-Profit Institutions.’’

(b) State and local governments shall
be subject to the audit requirements
contained in the Single Audit Act (31
U.S.C. 7501–7) and 49 CFR part 90, ‘‘Au-
dits of State and Local Governments,’’
which implements OMB Circular A–128,

‘‘Audits of State and Local Govern-
ments.’’

(c) Hospitals not covered by the audit
provisions of OMB Circular A–133 shall
be subject to the audit requirements of
the Federal awarding agencies.

(d) Commercial organizations shall
be subject to the audit requirements of
the Federal awarding agency or the
prime recipient as incorporated into
the award document.

§ 19.27 Allowable costs.

For each kind of recipient, there is a
set of Federal principles for determin-
ing allowable costs. Allowability of
costs shall be determined in accord-
ance with the cost principles applicable
to the entity incurring the costs. Thus,
allowability of costs incurred by State,
local or federally-recognized Indian
tribal governments is determined in
accordance with the provisions of OMB
Circular A–87, ‘‘Cost Principles for
State and Local Governments.’’ The al-
lowability of costs incurred by non-
profit organizations is determined in
accordance with the provisions of OMB
Circular A–122, ‘‘Cost Principles for
Non-Profit Organizations.’’ The allow-
ability of costs incurred by institutions
of higher education is determined in
accordance with the provisions of OMB
Circular A–21, ‘‘Cost Principles for
Educational Institutions.’’ The allow-
ability of costs incurred by hospitals is
determined in accordance with the pro-
visions of Appendix E of 45 CFR part 74,
‘‘Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.’’ The allowability of costs in-
curred by commercial organizations
and those non-profit organizations list-
ed in Attachment C to Circular A–122 is
determined in accordance with the pro-
visions of the Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 31.

§ 19.28 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the grant only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the Federal awarding agency.
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PROPERTY STANDARDS

§ 19.30 Purpose of property standards.
(a) Sections 19.31 through 19.37 set

forth uniform standards governing
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a
project supported by a Federal award.
Federal awarding agencies shall re-
quire recipients to observe these stand-
ards under awards and shall not impose
additional requirements, unless specifi-
cally required by Federal statute. The
recipient may use its own property
management standards and procedures
provided it observes the provisions of
§§ 19.31 through 19.37.

(b) Transfer of capital assets. Section
12(k) of the Federal Transit Act, as
amended, (49 U.S.C. app. 1608(k)) allows
the transfer without compensation of
real property (including land) and
equipment acquired under the Act for
another public purpose under certain
conditions. Procedures to allow these
transfers have not been issued.

§ 19.31 Insurance coverage.
Recipients shall, at a minimum, pro-

vide the equivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

§ 19.32 Real property.
Each Federal awarding agency shall

prescribe requirements for recipients
concerning the use and disposition of
real property acquired in whole or in
part under awards. Unless otherwise
provided by statute, such require-
ments, at a minimum, shall contain
the following.

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of the Federal awarding
agency.

(b) The recipient shall obtain written
approval by the Federal awarding agen-
cy for the use of real property in other
federally-sponsored projects when the

recipient determines that the property
is no longer needed for the purpose of
the original project. Use in other
projects shall be limited to those under
federally-sponsored projects (i.e.,
awards) or programs that have pur-
poses consistent with those authorized
for support by the Department of
Transportation.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from the Federal awarding
agency or its successor Federal award-
ing agency. The Federal awarding
agency shall observe one or more of the
following disposition instructions.

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by the Federal awarding agency
and pay the Federal Government for
that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project (after deducting actual and
reasonable selling and fix-up expenses,
if any, from the sales proceeds). When
the recipient is authorized or required
to sell the property, proper sales proce-
dures shall be established that provide
for competition to the extent prac-
ticable and result in the highest pos-
sible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§ 19.33 Federally-owned and exempt
property.

(a) Federally-owned property.
(1) Title to federally-owned property

remains vested in the Federal Govern-
ment. Recipients shall submit annually
an inventory listing of federally-owned
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property in their custody to the Fed-
eral awarding agency. Upon completion
of the award or when the property is no
longer needed, the recipient shall re-
port the property to the Federal award-
ing agency for further Federal agency
utilization.

(2) If the Federal awarding agency
has no further need for the property, it
shall be declared excess and reported to
the General Services Administration,
unless the Federal awarding agency
has statutory authority to dispose of
the property by alternative methods
(e.g., the authority provided by the
Federal Technology Transfer Act (15
U.S.C. 3710(I)) to donate research equip-
ment to educational and non-profit or-
ganizations in accordance with E.O.
12821, ‘‘Improving Mathematics and
Science Education in Support of the
National Education Goals.’’) Appro-
priate instructions shall be issued to
the recipient by the Federal awarding
agency.

(b) Exempt property. When statutory
authority exists, the Federal awarding
agency has the option to vest title to
property acquired with Federal funds
in the recipient without further obliga-
tion to the Federal Government and
under conditions the Federal awarding
agency considers appropriate. Such
property is ‘‘exempt property.’’ Should
a Federal awarding agency not estab-
lish conditions, title to exempt prop-
erty upon acquisition shall vest in the
recipient without further obligation to
the Federal Government.

§ 19.34 Equipment.
(a) Title to equipment acquired by a

recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient shall not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-

eral funds and shall not encumber the
property without approval of the Fed-
eral awarding agency. When no longer
needed for the original project or pro-
gram, the recipient shall use the equip-
ment in connection with its other fed-
erally-sponsored activities, in the fol-
lowing order of priority:

(1) Activities sponsored by the Fed-
eral awarding agency which funded the
original project, then

(2) Activities sponsored by other Fed-
eral awarding agencies.

(d) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall be
given to other projects or programs
sponsored by the Federal awarding
agency that financed the equipment;
second preference shall be given to
projects or programs sponsored by
other Federal awarding agencies. If the
equipment is owned by the Federal
Government, use on other activities
not sponsored by the Federal Govern-
ment shall be permissible if authorized
by the Federal awarding agency. User
charges shall be treated as program in-
come.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the Federal awarding agency.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
equipment shall include all of the fol-
lowing.

(1) Equipment records shall be main-
tained accurately and shall include the
following information.

(i) A description of the equipment.
(ii) Manufacturer’s serial number,

model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the equipment, includ-
ing the award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.
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(v) Acquisition date (or date re-
ceived, if the equipment was furnished
by the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment and the date the informa-
tion was reported.

(viii) Unit acquisition cost.
(ix) Ultimate disposition data, in-

cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the Federal awarding
agency for its share.

(2) Equipment owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
shall be taken and the results rec-
onciled with the equipment records at
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and
those shown in the accounting records
shall be investigated to determine the
causes of the difference. The recipient
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the
equipment.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment. Any loss, damage, or theft
of equipment shall be investigated and
fully documented; if the equipment was
owned by the Federal Government, the
recipient shall promptly notify the
Federal awarding agency.

(5) Adequate maintenance procedures
shall be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.
For equipment with a current per unit
fair market value of $5,000 or more, the
recipient may retain the equipment for

other uses provided that compensation
is made to the original Federal award-
ing agency or its successor. The
amount of compensation shall be com-
puted by applying the percentage of
Federal participation in the cost of the
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for
the equipment, the recipient shall re-
quest disposition instructions from the
Federal awarding agency. The Federal
awarding agency shall determine
whether the equipment can be used to
meet the agency’s requirements. If no
requirement exists within that agency,
the availability of the equipment shall
be reported to the General Services Ad-
ministration by the Federal awarding
agency to determine whether a require-
ment for the equipment exists in other
Federal agencies. The Federal award-
ing agency shall issue instructions to
the recipient no later than 120 calendar
days after the recipient’s request and
the following procedures shall govern.

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
quest, the recipient shall sell the
equipment and reimburse the Federal
awarding agency an amount computed
by applying to the sales proceeds the
percentage of Federal participation in
the cost of the original project or pro-
gram. However, the recipient shall be
permitted to deduct and retain from
the Federal share $500 or ten percent of
the proceeds, whichever is less, for the
recipient’s selling and handling ex-
penses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
shipping or interim storage costs in-
curred.

(3) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by the
Federal awarding agency for such costs
incurred in its disposition.

(4) The Federal awarding agency may
reserve the right to transfer the title
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to the Federal Government or to a
third party named by the Federal Gov-
ernment when such third party is oth-
erwise eligible under existing statutes.
Such transfer shall be subject to the
following standards.

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing.

(ii) The Federal awarding agency
shall issue disposition instructions
within 120 calendar days after receipt
of a final inventory. The final inven-
tory shall list all equipment acquired
with grant funds and federally-owned
equipment. If the Federal awarding
agency fails to issue disposition in-
structions within the 120 calendar day
period, the recipient shall apply the
standards of this section, as appro-
priate.

(iii) When the Federal awarding
agency exercises its right to take title,
the equipment shall be subject to the
provisions for federally-owned equip-
ment.

§ 19.35 Supplies and other expendable
property.

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§ 19.36 Intangible property.
(a) The recipient may copyright any

work that is subject to copyright and

was developed, or for which ownership
was purchased, under an award. The
Federal awarding agency(ies) reserve a
royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or
otherwise use the work for Federal pur-
poses, and to authorize others to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including government-wide
regulations issued by the Department
of Commerce at 37 CFR part 401,
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,
Contracts and Cooperative Agree-
ments.’’

(c) Unless waived by the Federal
awarding agency, the Federal Govern-
ment has the right to the following:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award.

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

(d) Title to intangible property and
debt instruments acquired under an
award or subaward vests upon acquisi-
tion in the recipient. The recipient
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Federal
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
erty shall occur in accordance with the
provisions of paragraph § 19.34(g).

§ 19.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Agencies may require recipients to
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds
and that use and disposition conditions
apply to the property.
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PROCUREMENT STANDARDS

§ 19.40 Purpose of procurement stand-
ards.

Sections 19.41 through 19.48 set forth
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall
be imposed by the Federal awarding
agencies upon recipients, unless spe-
cifically required by Federal statute or
executive order or approved by OMB.

§ 19.41 Recipient responsibilities.
The standards contained in this sec-

tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the Federal awarding agency,
regarding the settlement and satisfac-
tion of all contractual and administra-
tive issues arising out of procurements
entered into in support of an award or
other agreement. This includes dis-
putes, claims, protests of award, source
evaluation or other matters of a con-
tractual nature. Matters concerning
violation of statute are to be referred
to such Federal, State or local author-
ity as may have proper jurisdiction.

§ 19.42 Codes of conduct.
The recipient shall maintain written

standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The

officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the recip-
ient.

§ 19.43 Competition.
All procurement transactions shall

be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§ 19.44 Procurement procedures.
(a) All recipients shall establish writ-

ten procurement procedures. These
procedures shall provide for, at a mini-
mum, that the conditions in para-
graphs (a)(1), (2) and (3) of this section
apply.

(1) Recipients avoid purchasing un-
necessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement for the Federal Government.
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(3) Solicitations for goods and serv-
ices provide for all of the following:

(i) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of ‘‘brand
name or equal’’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women’s
business enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal.

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.

(2) Make information on forthcoming
opportunities available and arrange
timeframes for purchases and contracts
to encourage and facilitate participa-
tion by small businesses, minority-
owned firms, and women’s business en-
terprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned
firms, and women’s business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-

terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned
firms, and women’s business enter-
prises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of-
cost’’ or ‘‘percentage of construction
cost’’ methods of contracting shall not
be used.

(d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by 49 CFR part
29, the implementation of E.O.’s 12549
and 12689, ‘‘Debarment and Suspen-
sion.’’

(e) Recipients shall, on request, make
available for the Federal awarding
agency, pre-award review and procure-
ment documents, such as request for
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any
of the following conditions apply.

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in this part.

(2) The procurement is expected to
exceed the small purchase threshold
fixed at 41 U.S.C. 403 (11) (currently
$25,000) and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation.

(3) The procurement, which is ex-
pected to exceed the small purchase
threshold, specifies a ‘‘brand name’’
product.

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00191 Fmt 8010 Sfmt 8010 E:\CFR\167195.034 167195



192

49 CFR Subtitle A (10–1–96 Edition)§ 19.45

(4) The proposed award over the
small purchase threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the small purchase
threshold.

(f) Additional procurement proce-
dures.

(1) Section 165 of the STAA of 1982, as
amended; section 337 of the Surface
Transportation and Uniform Reloca-
tion Assistance Act (STURAA) of 1987,
49 U.S.C. 1601, section 1048 of the Inter-
modal Surface Transportation Effi-
ciency Act of 1991, and section 9129 of
the Aviation Safety and Capacity Ex-
pansion Act of 1990, 49 U.S.C. app. 2226,
impose Buy America requirements on
the procurement of foreign products
and materials by all recipients of
FHWA, FTA, and Federal Aviation Ad-
ministration (FAA) funds. Procedures
are contained in 49 CFR part 660, Buy
America Requirements and part 661,
Buy America Requirements—STAA of
1982. In addition, for FTA recipients,
nonregulatory guidance is contained in
FTA Circular 4220.1B, Third Party Con-
tracting Guidelines, Chapter I, section
11. Non-regulatory guidance for FAA
programs is contained in FAA Order
5100.38A and special conditions in grant
awards.

(2) Section 511(a)(16) of the Airport
and Airway Improvement Act of 1982,
49 U.S.C. app. 2210, requires FAA recipi-
ents and subrecipients to extend the
use of qualifications-based (e.g., archi-
tectural and engineering services) con-
tract selection procedures to certain
other related areas and to award such
contracts in the same manner as Fed-
eral contracts for architectural and en-
gineering services are negotiated under
Title IX of the 1949 Federal Property
and Administrative Services Act, or
equivalent airport sponsor qualifica-
tions based requirements. Non-regu-
latory guidance for FAA programs is
contained in FAA Order 5100.38A and
special conditions in grant awards.

(3) Section 3(a)(2)(C) of the Federal
Transit Act, as amended, (49 U.S.C.
app. 1602(a)(2)(C)) prohibits the use of
grant or loan funds to support procure-

ments utilizing exclusionary or dis-
criminatory specifications. Nonregula-
tory guidance is contained in FTA Cir-
cular 4220.1B, Third Party Contracting
Guidelines, Chapter I, section 15 and
Attachment A.

(4) Section 1241(b)(1) of 46 U.S.C. and
46 CFR part 381, Cargo Preference—
U.S. Flag Vessels impose cargo pref-
erence requirements on the shipment
of foreign made goods for FTA recipi-
ents. Nonregulatory guidance is con-
tained in FTA Circular 4220.1B, Third
Party Contracting Guidelines, Chapter
I, section 10.

§ 19.45 Cost and price analysis.
Some form of cost or price analysis

shall be made and documented in the
procurement files in connection with
every procurement action. Price analy-
sis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

§ 19.46 Procurement records.
Procurement records and files for

purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum:

(a) Basis for contractor selection,
(b) Justification for lack of competi-

tion when competitive bids or offers
are not obtained, and

(c) Basis for award cost or price.

§ 19.47 Contract administration.
A system for contract administration

shall be maintained to ensure contrac-
tor conformance with the terms, condi-
tions and specifications of the contract
and to ensure adequate and timely fol-
low up of all purchases. Recipients
shall evaluate contractor performance
and document, as appropriate, whether
contractors have met the terms, condi-
tions, and specifications of the con-
tract.

§ 19.48 Contract provisions.
The recipient shall include, in addi-

tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
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provisions shall also be applied to sub-
contracts.

(a) Contracts in excess of the small
purchase threshold shall contain con-
tractual provisions or conditions that
allow for administrative, contractual,
or legal remedies in instances in which
a contractor violates or breaches the
contract terms, and provide for such
remedial actions as may be appro-
priate.

(b) All contracts in excess of the
small purchase threshold shall contain
suitable provisions for termination by
the recipient, including the manner by
which termination shall be effected
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may
be terminated for default as well as
conditions where the contract may be
terminated because of circumstances
beyond the control of the contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, the Fed-
eral awarding agency may accept the
bonding policy and requirements of the
recipient, provided the Federal award-
ing agency has made a determination
that the Federal Government’s interest
is adequately protected. If such a de-
termination has not been made, the
minimum requirements shall be as fol-
lows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The ‘‘bid guarantee’’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A ‘‘performance bond’’
is one executed in connection with a
contract to secure fulfillment of all the

contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A ‘‘payment bond’’ is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described herein, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part
223, ‘‘Surety Companies Doing Business
with the United States.’’

(d) All negotiated contracts (except
those for less than the small purchase
threshold) awarded by recipients shall
include a provision to the effect that
the recipient, the Federal awarding
agency, the Comptroller General of the
United States, or any of their duly au-
thorized representatives, shall have ac-
cess to any books, documents, papers
and records of the contractor which are
directly pertinent to a specific pro-
gram for the purpose of making audits,
examinations, excerpts and tran-
scriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors shall contain the pro-
curement provisions of appendix A to
this part, as applicable.

REPORTS AND RECORDS

§ 19.50 Purpose of reports and records.
Sections 19.51 through 19.53 set forth

the procedures for monitoring and re-
porting on the recipient’s financial and
program performance and the nec-
essary standard reporting forms. They
also set forth record retention require-
ments.

§ 19.51 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in § 19.26.

(b) The Federal awarding agency
shall prescribe the frequency with
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which the performance reports shall be
submitted. Except as provided in
§ 19.51(f), performance reports shall not
be required more frequently than quar-
terly or, less frequently than annually.
Annual reports shall be due 90 calendar
days after the grant year; quarterly or
semi-annual reports shall be due 30
days after the reporting period. The
Federal awarding agency may require
annual reports before the anniversary
dates of multiple year awards in lieu of
these requirements. The final perform-
ance reports are due 90 calendar days
after the expiration or termination of
the award.

(c) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative data
should be related to cost data for com-
putation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities.
Also, notification shall be given in the
case of problems, delays, or adverse
conditions which materially impair the
ability to meet the objectives of the
award. This notification shall include a
statement of the action taken or con-
templated, and any assistance needed
to resolve the situation.

(g) Federal awarding agencies may
make site visits, as needed.

(h) Federal awarding agencies shall
comply with clearance requirements of
5 CFR part 1320 when requesting per-
formance data from recipients.

§ 19.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients.

(1) SF–269 or SF–269A, Financial Sta-
tus Report.

(i) Each Federal awarding agency
shall require recipients to use the SF–
269 or SF–269A to report the status of
funds for all nonconstruction projects
or programs. A Federal awarding agen-
cy may, however, have the option of
not requiring the SF–269 or SF–269A
when the SF–270, Request for Advance
or Reimbursement, or SF–272, Report
of Federal Cash Transactions, is deter-
mined to provide adequate information
to meet its needs, except that a final
SF–269 or SF–269A shall be required at
the completion of the project when the
SF–270 is used only for advances.

(ii) The Federal awarding agency
shall prescribe whether the report shall
be on a cash or accrual basis. If the
Federal awarding agency requires ac-
crual information and the recipient’s
accounting records are not normally
kept on the accrual basis, the recipient
shall not be required to convert its ac-
counting system, but shall develop
such accrual information through best
estimates based on an analysis of the
documentation on hand.

(iii) The Federal awarding agency
shall determine the frequency of the
Financial Status Report for each
project or program, considering the
size and complexity of the particular
project or program. However, the re-
port shall not be required more fre-
quently than quarterly or less fre-
quently than annually. A final report
shall be required at the completion of
the agreement.

(iv) The Federal awarding agency
shall require recipients to submit the
SF–269 or SF–269A (an original and no
more than two copies) no later than 30
days after the end of each specified re-
porting period for quarterly and semi-
annual reports, and 90 calendar days
for annual and final reports. Exten-
sions of reporting due dates may be ap-
proved by the Federal awarding agency
upon request of the recipient.

(2) SF–272, Report of Federal Cash
Transactions.
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(i) When funds are advanced to re-
cipients the Federal awarding agency
shall require each recipient to submit
the SF–272 and, when necessary, its
continuation sheet, SF–272a. The Fed-
eral awarding agency shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
formation for each agreement with the
recipients.

(ii) Federal awarding agencies may
require forecasts of Federal cash re-
quirements in the ‘‘Remarks’’ section
of the report.

(iii) When practical and deemed nec-
essary, Federal awarding agencies may
require recipients to report in the ‘‘Re-
marks’’ section the amount of cash ad-
vances received in excess of three days.
Recipients shall provide short nar-
rative explanations of actions taken to
reduce the excess balances.

(iv) Recipients shall be required to
submit not more than the original and
two copies of the SF–272 15 calendar
days following the end of each quarter.
The Federal awarding agencies may re-
quire a monthly report from those re-
cipients receiving advances totaling $1
million or more per year.

(v) Federal awarding agencies may
waive the requirement for submission
of the SF–272 for any one of the follow-
ing reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in the Federal awarding agen-
cy’s opinion, the recipient’s accounting
controls are adequate to minimize ex-
cessive Federal advances; or,

(C) When the electronic payment
mechanisms provide adequate data.

(b) When the Federal awarding agen-
cy needs additional information or
more frequent reports, the following
shall be observed.

(1) When additional information is
needed to comply with legislative re-
quirements, Federal awarding agencies
shall issue instructions to require re-
cipients to submit such information
under the ‘‘Remarks’’ section of the re-
ports.

(2) When a Federal awarding agency
determines that a recipient’s account-
ing system does not meet the standards

in § 19.21, additional pertinent informa-
tion to further monitor awards may be
obtained upon written notice to the re-
cipient until such time as the system is
brought up to standard. The Federal
awarding agency, in obtaining this in-
formation, shall comply with report
clearance requirements of 5 CFR part
1320.

(3) Federal awarding agencies are en-
couraged to shade out any line item on
any report if not necessary.

(4) Federal awarding agencies may
accept the identical information from
the recipients in machine readable for-
mat or computer printouts or elec-
tronic outputs in lieu of prescribed for-
mats.

(5) Federal awarding agencies may
provide computer or electronic outputs
to recipients when such expedites or
contributes to the accuracy of report-
ing.

§ 19.53 Retention and access require-
ments for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients.
Federal awarding agencies shall not
impose any other record retention or
access requirements upon recipients.

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report or, for
awards that are renewed quarterly or
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by the Fed-
eral awarding agency. The only excep-
tions are the following.

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the Federal awarding
agency, the 3-year retention require-
ment is not applicable to the recipient.
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(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
paragraph § 19.53(g).

(c) Copies of original records may be
substituted for the original records if
authorized by the Federal awarding
agency.

(d) The Federal awarding agency
shall request transfer of certain
records to its custody from recipients
when it determines that the records
possess long term retention value.
However, in order to avoid duplicate
recordkeeping, a Federal awarding
agency may make arrangements for re-
cipients to retain any records that are
continuously needed for joint use.

(e) The Federal awarding agency, the
Inspector General, Comptroller Gen-
eral of the United States, or any of
their duly authorized representatives,
have the right of timely and unre-
stricted access to any books, docu-
ments, papers, or other records of re-
cipients that are pertinent to the
awards, in order to make audits, ex-
aminations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph are not lim-
ited to the required retention period,
but shall last as long as records are re-
tained.

(f) Unless required by statute, no
Federal awarding agency shall place
restrictions on recipients that limit
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency
can demonstrate that such records
shall be kept confidential and would
have been exempted from disclosure
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 552) if the records
had belonged to the Federal awarding
agency.

(g) Indirect cost rate proposals, cost
allocations plans, etc. Paragraphs (g)(1)
and (g)(2) of this section apply to the
following types of documents, and their
supporting records: Indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback

rates or composite fringe benefit
rates).

(1) If submitted for negotiation. If the
recipient submits to the Federal
awarding agency or the subrecipient
submits to the recipient the proposal,
plan, or other computation to form the
basis for negotiation of the rate, then
the 3-year retention period for its sup-
porting records starts on the date of
such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to the Federal awarding agency or the
subrecipient is not required to submit
to the recipient the proposal, plan, or
other computation for negotiation pur-
poses, then the 3-year retention period
for the proposal, plan, or other com-
putation and its supporting records
starts at the end of the fiscal year (or
other accounting period) covered by
the proposal, plan, or other computa-
tion.

TERMINATION AND ENFORCEMENT

§ 19.60 Purpose of termination and en-
forcement.

Sections 19.61 and 19.62 set forth uni-
form suspension, termination and en-
forcement procedures.

§ 19.61 Termination.

(a) Awards may be terminated in
whole or in part only if the conditions
in paragraph (a) (1), (2) or (3) of this
section apply.

(1) By the Federal awarding agency,
if a recipient materially fails to com-
ply with the terms and conditions of an
award.

(2) By the Federal awarding agency
with the consent of the recipient, in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and, in the
case of partial termination, the portion
to be terminated.

(3) By the recipient upon sending to
the Federal awarding agency written
notification setting forth the reasons
for such termination, the effective
date, and, in the case of partial termi-
nation, the portion to be terminated.
However, if the Federal awarding agen-
cy determines in the case of partial
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termination that the reduced or modi-
fied portion of the grant will not ac-
complish the purposes for which the
grant was made, it may terminate the
grant in its entirety under either para-
graph (a) (1) or (2) of this section.

(b) If costs are allowed under an
award, the responsibilities of the recip-
ient referred to in § 19.71(a), including
those for property management as ap-
plicable, shall be considered in the ter-
mination of the award, and provision
shall be made for continuing respon-
sibilities of the recipient after termi-
nation, as appropriate.

§ 19.62 Enforcement.
(a) Remedies for noncompliance. If a

recipient materially fails to comply
with the terms and conditions of an
award, whether stated in a Federal
statute, regulation, assurance, applica-
tion, or notice of award, the Federal
awarding agency may, in addition to
imposing any of the special conditions
outlined in § 19.14, take one or more of
the following actions, as appropriate in
the circumstances.

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the Federal
awarding agency.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking
an enforcement action, the awarding
agency shall provide the recipient an
opportunity for hearing, appeal, or
other administrative proceeding to
which the recipient is entitled under
any statute or regulation applicable to
the action involved.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the recip-
ient during a suspension or after termi-
nation of an award are not allowable
unless the awarding agency expressly
authorizes them in the notice of sus-
pension or termination or subse-

quently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if the condi-
tions in paragraph (c) (1) or (2) of this
section apply.

(1) The costs result from obligations
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and
suspension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
E.O.s 12549 and 12689 and 49 CFR part 29
(see § 19.13).

Subpart D—After-the-Award
Requirements

§ 19.70 Purpose.
Sections 19.71 through 19.73 contain

closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

§ 19.71 Closeout procedures.
(a) Recipients shall submit, within 90

calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required
by the terms and conditions of the
award. The Federal awarding agency
may approve extensions when re-
quested by the recipient.

(b) Unless the Federal awarding agen-
cy authorizes an extension, a recipient
shall liquidate all obligations incurred
under the award not later than 90 cal-
endar days after the funding period or
the date of completion as specified in
the terms and conditions of the award
or in agency implementing instruc-
tions.

(c) The Federal awarding agency
shall make prompt payments to a re-
cipient for allowable reimbursable
costs under the award being closed out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
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that the Federal awarding agency has
advanced or paid and that is not au-
thorized to be retained by the recipient
for use in other projects. OMB Circular
A–129 governs unreturned amounts that
become delinquent debts.

(e) When authorized by the terms and
conditions of the award, the Federal
awarding agency shall make a settle-
ment for any upward or downward ad-
justments to the Federal share of costs
after closeout reports are received.

(f) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§ 19.31 through 19.37.

(g) In the event a final audit has not
been performed prior to the closeout of
an award, the Federal awarding agency
shall retain the right to recover an ap-
propriate amount after fully consider-
ing the recommendations on disallowed
costs resulting from the final audit.

§ 19.72 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following.

(1) The right of the Federal awarding
agency to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in § 19.26.
(4) Property management require-

ments in §§ 19.31 through 19.37.
(5) Records retention as required in

§ 19.53.
(b) After closeout of an award, a rela-

tionship created under an award may
be modified or ended in whole or in
part with the consent of the Federal
awarding agency and the recipient,
provided the responsibilities of the re-
cipient referred to in § 19.73(a), includ-
ing those for property management as
applicable, are considered and provi-
sions made for continuing responsibil-
ities of the recipient, as appropriate.

§ 19.73 Collection of amounts due.
(a) Any funds paid to a recipient in

excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of

the award constitute a debt to the Fed-
eral Government. If not paid within a
reasonable period after the demand for
payment, the Federal awarding agency
may reduce the debt by the provisions
of paragraph (a) (1), (2) or (3) of this
section.

(1) Making an administrative offset
against other requests for reimburse-
ments.

(2) Withholding advance payments
otherwise due to the recipient.

(3) Taking other action permitted by
statute.

(b) Except as otherwise provided by
law, the Federal awarding agency shall
charge interest on an overdue debt in
accordance with 4 CFR chapter II,
‘‘Federal Claims Collection Stand-
ards.’’

APPENDIX A TO PART 19—CONTRACT
PROVISIONS

All contracts, awarded by a recipient in-
cluding small purchases, shall contain the
following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring
compliance with E.O. 11246, ‘‘Equal Employ-
ment Opportunity,’’ as amended by E.O.
11375, ‘‘Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,’’
and as supplemented by regulations at 41
CFR part 60, ‘‘Office of Federal Contract
Compliance Programs, Equal Employment
Opportunity, Department of Labor.’’

2. Copeland ‘‘Anti-Kickback’’ Act (18 U.S.C.
874 and 40 U.S.C. 276c)—All contracts and sub-
grants in excess of $2,000 for construction or
repair awarded by recipients and subrecipi-
ents shall include a provision for compliance
with the Copeland ‘‘Anti-Kickback’’ Act (18
U.S.C. 874), as supplemented by Department
of Labor regulations (29 CFR part 3, ‘‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
part by Loans or Grants from the United
States’’). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations to the Federal
awarding agency.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a–7)—When required by Federal pro-
gram legislation, all construction contracts
awarded by the recipients and subrecipients
of more than $2000 shall include a provision
for compliance with the Davis-Bacon Act (40
U.S.C. 276a to a(7) and as supplemented by
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Department of Labor regulations (29 CFR
part 5, ‘‘Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under
this Act, contractors shall be required to pay
wages to laborers and mechanics at a rate
not less than the minimum wages specified
in a wage determination made by the Sec-
retary of Labor. In addition, contractors
shall be required to pay wages not less than
once a week. The recipient shall place a copy
of the current prevailing wage determination
issued by the Department of Labor in each
solicitation and the award of a contract shall
be conditioned upon the acceptance of the
wage determination. The recipient shall re-
port all suspected or reported violations to
the Federal awarding agency.

4. Contract Work Hours and Safety Standards
Act (40 U.S.C. 327–333)—Where applicable, all
contracts awarded by recipients in excess of
$2,000 for construction contracts and in ex-
cess of $2,500 for other contracts that involve
the employment of mechanics or laborers
shall include a provision for compliance with
sections 102 and 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C.
327–333), as supplemented by Department of
Labor regulations (29 CFR part 5). Under sec-
tion 102 of the Act, each contractor shall be
required to compute the wages of every me-
chanic and laborer on the basis of a standard
work week of 40 hours. Work in excess of the
standard work week is permissible provided
that the worker is compensated at a rate of
not less than 11⁄2 times the basic rate of pay
for all hours worked in excess of 40 hours in
the work week. Section 107 of the Act is ap-
plicable to construction work and provides
that no laborer or mechanic shall be required
to work in surroundings or under working
conditions which are unsanitary, hazardous
or dangerous. These requirements do not
apply to the purchases of supplies or mate-
rials or articles ordinarily available on the
open market, or contracts for transportation
or transmission of intelligence.

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agreements
for the performance of experimental, devel-
opmental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, ‘‘Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements,’’ and any implementing regula-
tions issued by the awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subgrants of amounts in excess of
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act

(42 U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations shall be reported to
the Federal awarding agency and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA).

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more shall file the cer-
tification required by 49 CFR part 20, ‘‘New
Restrictions on Lobbying.’’ Each tier cer-
tifies to the tier above that it will not and
has not used Federal appropriated funds to
pay any person or organization for influenc-
ing or attempting to influence an officer or
employee of any agency, a member of Con-
gress, officer or employee of Congress, or an
employee of a member of Congress in connec-
tion with obtaining any Federal contract,
grant or any other award covered by 31
U.S.C. 1352. Each tier shall also disclose any
lobbying with non-Federal funds that takes
place in connection with obtaining any Fed-
eral award. Such disclosures are forwarded
from tier to tier up to the recipient.

8. Debarment and Suspension (E.O.s 12549
and 12689)—No contract shall be made to par-
ties listed on the General Services Adminis-
tration’s List of Parties Excluded from Fed-
eral Procurement or Nonprocurement Pro-
grams in accordance with E.O.s 12549 and
12689, ‘‘Debarment and Suspension’’ and 49
CFR part 29. This list contains the names of
parties debarred, suspended, or otherwise ex-
cluded by agencies, and contractors declared
ineligible under statutory or regulatory au-
thority other than E.O. 12549. Contractors
with awards that exceed the small purchase
threshold shall provide the required certifi-
cation regarding its exclusion status and
that of its principal employees.

PART 20—NEW RESTRICTIONS ON
LOBBYING

Subpart A—General

Sec.
20.100 Conditions on use of funds.
20.105 Definitions.
20.110 Certification and disclosure.

Subpart B–Activities by Own Employees

20.200 Agency and legislative liaison.
20.205 Professional and technical services.
20.210 Reporting.

Subpart C—Activities by Other than Own
Employees

20.300 Professional and technical services.

Subpart D—Penalties and Enforcement

20.400 Penalties.
20.405 Penalty procedures.
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20.410 Enforcement.

Subpart E—Exemptions

20.500 Secretary of Defense.

Subpart F—Agency Reports

20.600 Semi-annual compilation.
20.605 Inspector General report.
APPENDIX A TO PART 20—CERTIFICATION RE-

GARDING LOBBYING
APPENDIX B TO PART 20—DISCLOSURE FORM

TO REPORT LOBBYING

AUTHORITY: Sec. 319, Public Law 101–121 (31
U.S.C. 1352); 49 U.S.C. 322(a).

SOURCE: 55 FR 6737 and 6756, Feb. 26, 1990,
unless otherwise noted.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54
FR 52306, December 20, 1989.

Subpart A—General
§ 20.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
ageement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,
the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
agreement shall file with that agency a
certification, set forth in appendix A,
that the person has not made, and will
not make, any payment prohibited by
paragraph (a) of this section.

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in appendix
B, if such person has made or has
agreed to make any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-

graph (a) of this section if paid for with
appropriated funds.

(d) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
appendix A, whether that person has
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or
guarantee.

(e) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a disclosure form, set forth
in appendix B, if that person has made
or has agreed to make any payment to
influence or attempt to influence an of-
ficer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
that loan insurance or guarantee.

§ 20.105 Definitions.
For purposes of this part:
(a) Agency, as defined in 5 U.S.C.

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
Government corporations, as defined in
31 U.S.C. 9101(1).

(b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal con-
tract;

(2) The making of any Federal grant;
(3) The making of any Federal loan;
(4) The entering into of any coopera-

tive agreement; and,
(5) The extension, continuation, re-

newal, amendment, or modification of
any Federal contract, grant, loan, or
cooperative agreement.
Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United
States to insure or guarantee a loan.
Loan guarantees and loan insurance
are addressed independently within
this part.

(c) Federal contract means an acquisi-
tion contract awarded by an agency,
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including those subject to the Federal
Acquisition Regulation (FAR), and any
other acquisition contract for real or
personal property or services not sub-
ject to the FAR.

(d) Federal cooperative agreement
means a cooperative agreement en-
tered into by an agency.

(e) Federal grant means an award of
financial assistance in the form of
money, or property in lieu of money,
by the Federal Government or a direct
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing,
loans, loan guarantees, loan insurance,
interest subsidies, insurance, or direct
United States cash assistance to an in-
dividual.

(f) Federal loan means a loan made by
an agency. The term does not include
loan guarantee or loan insurance.

(g) Indian tribe and tribal organization
have the meaning provided in section 4
of the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450B). Alaskan Natives are included
under the definitions of Indian tribes in
that Act.

(h) Influencing or attempting to influ-
ence means making, with the intent to
influence, any communication to or ap-
pearance before an officer or employee
or any agency, a Member of Congress,
an officer or employee of Congress, or
an employee of a Member of Congress
in connection with any covered Federal
action.

(i) Loan guarantee and loan insurance
means an agency’s guarantee or insur-
ance of a loan made by a person.

(j) Local government means a unit of
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of
a governmental duty, including a local
public authority, a special district, an
intrastate district, a council of govern-
ments, a sponsor group representative
organization, and any other instrumen-
tality of a local government.

(k) Officer or employee of an agency in-
cludes the following individuals who
are employed by an agency:

(1) An individual who is appointed to
a position in the Government under

title 5, U.S. Code, including a position
under a temporary appointment;

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37,
U.S. Code;

(3) A special Government employee
as defined in section 202, title 18, U.S.
Code; and,

(4) An individual who is a member of
a Federal advisory committee, as de-
fined by the Federal Advisory Commit-
tee Act, title 5, U.S. Code appendix 2.

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society,
State, and local government, regard-
less of whether such entity is operated
for profit or not for profit. This term
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal
law.

(m) Reasonable compensation means,
with respect to a regularly employed
officer or employee of any person, com-
pensation that is consistent with the
normal compensation for such officer
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal
Government.

(n) Reasonable payment means, with
respect to perfessional and other tech-
nical services, a payment in an amount
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector.

(o) Recipient includes all contractors,
subcontractors at any tier, and sub-
grantees at any tier of the recipient of
funds received in connection with a
Federal contract, grant, loan, or coop-
erative agreement. The term excludes
an Indian tribe, tribal organization, or
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law.

(p) Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure
or guarantee a loan, an officer or em-
ployee who is employed by such person
for at least 130 working days within
one year immediately preceding the
date of the submission that initiates
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agency consideration of such person for
receipt of such contract, grant, loan,
cooperative agreement, loan insurance
commitment, or loan guarantee com-
mitment. An officer or employee who is
employed by such person for less than
130 working days within one year im-
mediately preceding the date of the
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as
soon as he or she is employed by such
person for 130 working days.

(q) State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States,
an agency or instrumentality of a
State, and a multi-State, regional, or
interstate entity having governmental
duties and powers.

§ 20.110 Certification and disclosure.

(a) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such
person for:

(1) Award of a Federal contract,
grant, or cooperative agreement ex-
ceeding $100,000; or

(2) An award of a Federal loan or a
commitment providing for the United
States to insure or guarantee a loan
exceeding $150,000.

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of:

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000;
or

(2) A Federal loan or a commitment
providing for the United States to in-
sure or guarantee a loan exceeding
$150,000,

Unless such person previously filed a
certification, and a disclosure form, if
required, under paragraph (a) of this
section.

(c) Each person shall file a disclosure
form at the end of each calendar quar-
ter in which there occurs any event
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure
form previously filed by such person
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects

the accuracy of the information re-
ported includes:

(1) A cumulative increase of $25,000 or
more in the amount paid or expected to
be paid for influencing or attempting
to influence a covered Federal action;
or

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to
influence a covered Federal action; or,

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to
influence or attempt to influence a
covered Federal action.

(d) Any person who requests or re-
ceives from a person referred to in
paragraphs (a) or (b) of this section:

(1) A subcontract exceeding $100,000
at any tier under a Federal contract;

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier
under a Federal grant;

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
loan exceeding $150,000; or,

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
cooperative agreement,

Shall file a certification, and a disclo-
sure form, if required, to the next tier
above.

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from
tier to tier until received by the person
referred to in paragraphs (a) or (b) of
this section. That person shall forward
all disclosure forms to the agency.

(f) Any certification or disclosure
form filed under paragraph (e) of this
section shall be treated as a material
representation of fact upon which all
receiving tiers shall rely. All liability
arising from an erroneous representa-
tion shall be borne solely by the tier
filing that representation and shall not
be shared by any tier to which the er-
roneous representation is forwarded.
Submitting an erroneous certification
or disclosure constitutes a failure to
file the required certification or disclo-
sure, respectively. If a person fails to
file a required certification or disclo-
sure, the United States may pursue all
available remedies, including those au-
thorized by section 1352, title 31, U.S.
Code.

(g) For awards and commitments in
process prior to December 23, 1989, but
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not made before that date, certifi-
cations shall be required at award or
commitment, covering activities oc-
curring between December 23, 1989, and
the date of award or commitment.
However, for awards and commitments
in process prior to the December 23,
1989 effective date of these provisions,
but not made before December 23, 1989,
disclosure forms shall not be required
at time of award or commitment but
shall be filed within 30 days.

(h) No reporting is required for an ac-
tivity paid for with appropriated funds
if that activity is allowable under ei-
ther subpart B or C.

Subpart B—Activities by Own
Employees

§ 20.200 Agency and legislative liaison.
(a) The prohibition on the use of ap-

propriated funds, in § 20.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action.

(b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by an agency or
Congress is allowable at any time.

(c) For purposes of paragraph (a) of
this section, the following agency and
legislative liaison activities are allow-
able at any time only where they are
not related to a specific solicitation for
any covered Federal action:

(1) Discussing with an agency (in-
cluding individual demonstrations) the
qualities and characteristics of the per-
son’s products or services, conditions
or terms of sale, and service capabili-
ties; and,

(2) Technical discussions and other
activities regarding the application or
adaptation of the person’s products or
services for an agency’s use.

(d) For purposes of paragraph (a) of
this section, the following agencies and
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal
action:

(1) Providing any information not
specifically requested but necessary for

an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action;

(2) Technical discussions regarding
the preparation of an unsolicited pro-
posal prior to its official submission;
and,

(3) Capability presentations by per-
sons seeking awards from an agency
pursuant to the provisions of the Small
Business Act, as amended by Public
Law 95–507 and other subsequent
amendments.

(e) Only those activities expressly au-
thorized by this section are allowable
under this section.

§ 20.205 Professional and technical
services.

(a) The prohibition on the use of ap-
propriated funds, in § 20.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
or an extension, continuation, renewal,
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal
contract, grant, loan, or cooperative
agreement or for meeting requirements
imposed by or pursuant to law as a
condition for receiving that Federal
contract, grant, loan, or cooperative
agreement.

(b) For purposes of paragraph (a) of
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting of a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
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they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not provid-
ing professional legal services. Simi-
larly, communications with the intent
to influence made by an engineer pro-
viding an engineering analysis prior to
the preparation or submission of a bid
or proposal are not allowable under
this section since the engineer is pro-
viding technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(d) Only those services expressly au-
thorized by this section are allowable
under this section.

§ 20.210 Reporting.
No reporting is required with respect

to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person.

Subpart C—Activities by Other
Than Own Employees

§ 20.300 Professional and technical
services.

(a) The prohibition on the use of ap-
propriated funds, in § 20.100 (a), does
not apply in the case of any reasonable
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional
or technical services rendered directly
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-

cation for that Federal contract, grant,
loan, or cooperative agreement or for
meeting requirements imposed by or
pursuant to law as a condition for re-
ceiving that Federal contract, grant,
loan, or cooperative agreement.

(b) The reporting requirements in
§ 20.110 (a) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States
to insure or guarantee a loan.

(c) For purposes of paragraph (a) of
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting or a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not provid-
ing professional legal services. Simi-
larly, communications with the intent
to influence made by an engineer pro-
viding an engineering analysis prior to
the preparation or submission of a bid
or proposal are not allowable under
this section since the engineer is pro-
viding technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.
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(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions.

(f) Only those services expressly au-
thorized by this section are allowable
under this section.

Subpart D—Penalties and
Enforcement

§ 20.400 Penalties.
(a) Any person who makes an expend-

iture prohibited herein shall be subject
to a civil penalty of not less than
$10,000 and not more than $100,000 for
each such expenditure.

(b) Any person who fails to file or
amend the disclosure form (see appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil
penalty of not less than $10,000 and not
more than $100,000 for each such fail-
ure.

(c) A filing or amended filing on or
after the date on which an administra-
tive action for the imposition of a civil
penalty is commenced does not prevent
the imposition of such civil penalty for
a failure occurring before that date. An
administrative action is commenced
with respect to a failure when an inves-
tigating official determines in writing
to commence an investigation of an al-
legation of such failure.

(d) In determining whether to impose
a civil penalty, and the amount of any
such penalty, by reason of a violation
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the
effect on the ability of such person to
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of
the person to pay the penalty, and such
other matters as may be appropriate.

(e) First offenders under paragraphs
(a) or (b) of this section shall be subject
to a civil penalty of $10,000, absent ag-

gravating circumstances. Second and
subsequent offenses by persons shall be
subject to an appropriate civil penalty
between $10,000 and $100,000, as deter-
mined by the agency head or his or her
designee.

(f) An imposition of a civil penalty
under this section does not prevent the
United States from seeking any other
remedy that may apply to the same
conduct that is the basis for the impo-
sition of such civil penalty.

§ 20.405 Penalty procedures.

Agencies shall impose and collect
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. sections 3803
(except subsection (c)), 3804, 3805, 3806,
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the
requirements herein.

§ 20.410 Enforcement.

The head of each agency shall take
such actions as are necessary to ensure
that the provisions herein are vigor-
ously implemented and enforced in
that agency.

Subpart E—Exemptions

§ 20.500 Secretary of Defense.

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The
Secretary shall transmit a copy of each
such written exemption to Congress
immediately after making such a de-
termination.

(b) The Department of Defense may
issue supplemental regulations to im-
plement paragraph (a) of this section.

Subpart F—Agency Reports

§ 20.600 Semi-annual compilation.

(a) The head of each agency shall col-
lect and compile the disclosure reports
(see appendix B) and, on May 31 and
November 30 of each year, submit to
the Secretary of the Senate and the
Clerk of the House of Representatives a
report containing a compilation of the
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information contained in the disclo-
sure reports received during the six-
month period ending on March 31 or
September 30, respectively, of that
year.

(b) The report, including the com-
pilation, shall be available for public
inspection 30 days after receipt of the
report by the Secretary and the Clerk.

(c) Information that involves intel-
ligence matters shall be reported only
to the Select Committee on Intel-
ligence of the Senate, the Permanent
Select Committee on Intelligence of
the House of Representatives, and the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(d) Information that is classified
under Executive Order 12356 or any suc-
cessor order shall be reported only to
the Committee on Foreign Relations of
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed
Services of the Senate and the House of
Representatives (whichever such com-
mittees have jurisdiction of matters
involving such information) and to the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(e) The first semi-annual compilation
shall be submitted on May 31, 1990, and
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990.

(f) Major agencies, designated by the
Office of Management and Budget
(OMB), are required to provide ma-
chine-readable compilations to the
Secretary of the Senate and the Clerk
of the House of Representatives no
later than with the compilations due
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum
to these agencies.

(g) Non-major agencies are requested
to provide machine-readable compila-
tions to the Secretary of the Senate
and the Clerk of the House of Rep-
resentatives.

(h) Agencies shall keep the originals
of all disclosure reports in the official
files of the agency.

§ 20.605 Inspector General report.

(a) The Inspector General, or other
official as specified in paragraph (b) of
this section, of each agency shall pre-
pare and submit to Congress each year,
commencing with submission of the
President’s Budget in 1991, an evalua-
tion of the compliance of that agency
with, and the effectiveness of, the re-
quirements herein. The evaluation may
include any recommended changes that
may be necessary to strengthen or im-
prove the requirements.

(b) In the case of an agency that does
not have an Inspector General, the
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no
such comparable official, the head of
the agency shall prepare and submit
the annual report.

(c) The annual report shall be sub-
mitted at the same time the agency
submits its annual budget justifica-
tions to Congress.

(d) The annual report shall include
the following: All alleged violations re-
lating to the agency’s covered Federal
actions during the year covered by the
report, the actions taken by the head
of the agency in the year covered by
the report with respect to those alleged
violations and alleged violations in
previous years, and the amounts of
civil penalties imposed by the agency
in the year covered by the report.

APPENDIX A TO PART 20—CERTIFICATION
REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and
Cooperative Agreements

The undersigned certifies, to the best of his
or her knowledge and belief, that:

(1) No Federal appropriated funds have
been paid or will be paid, by or on behalf of
the undersigned, to any person for influenc-
ing or attempting to influence an officer or
employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or
an employee of a Member of Congress in con-
nection with the awarding of any Federal
contract, the making of any Federal grant,
the making of any Federal loan, the entering
into of any cooperative agreement, and the
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extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete
and submit Standard Form–LLL, ‘‘Disclo-
sure Form to Report Lobbying,’’ in accord-
ance with its instructions.

(3) The undersigned shall require that the
language of this certification be included in
the award documents for all subawards at all
tiers (including subcontracts, subgrants, and
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients
shall certify and disclose accordingly.

This certification is a material representa-
tion of fact upon which reliance was placed
when this transaction was made or entered
into. Submission of this certification is a
prerequisite for making or entering into this
transaction imposed by section 1352, title 31,

U.S. Code. Any person who fails to file the
required certification shall be subject to a
civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Statement for Loan Guarantees and Loan
Insurance

The undersigned states, to the best of his
or her knowledge and belief, that:

If any funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
commitment providing for the United States
to insure or guarantee a loan, the under-
signed shall complete and submit Standard
Form–LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions.

Submission of this statement is a pre-
requisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required statement shall be subject to a civil
penalty of not less than $10,000 and not more
than $100,000 for each such failure.

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00207 Fmt 8010 Sfmt 8010 E:\CFR\167195.038 167195



208

49 CFR Subtitle A (10–1–96 Edition)Pt. 20, App. B

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00208 Fmt 8010 Sfmt 8006 E:\CFR\167195.038 167195



209

Office of the Secretary of Transportation Pt. 20, App. B

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00209 Fmt 8010 Sfmt 8006 E:\CFR\167195.038 167195



210

49 CFR Subtitle A (10–1–96 Edition)Pt. 20, App. B

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00210 Fmt 8010 Sfmt 8006 E:\CFR\167195.038 167195



211

Office of the Secretary of Transportation § 21.5

PART 21—NONDISCRIMINATION IN
FEDERALLY-ASSISTED PROGRAMS
OF THE DEPARTMENT OF TRANS-
PORTATION—EFFECTUATION OF
TITLE VI OF THE CIVIL RIGHTS ACT
OF 1964

Sec.
21.1 Purpose.
21.3 Application of this part.
21.5 Discrimination prohibited.
21.7 Assurances required.
21.9 Compliance information.
21.11 Conduct of investigations.
21.13 Procedure for effecting compliance.
21.15 Hearings.
21.17 Decisions and notices.
21.19 Judicial review.
21.21 Effect on other regulations, forms, and

instructions.
21.23 Definitions.

APPENDIX A TO PART 21—ACTIVITIES TO WHICH
THIS PART APPLIES

APPENDIX B TO PART 21—ACTIVITIES TO WHICH
THIS PART APPLIES WHEN A PRIMARY OB-
JECTIVE OF THE FEDERAL FINANCIAL AS-
SISTANCE IS TO PROVIDE EMPLOYMENT

APPENDIX C TO PART 21—APPLICATION OF
PART 21 TO CERTAIN FEDERAL FINANCIAL
ASSISTANCE OF THE DEPARTMENT OF
TRANSPORTATION

AUTHORITY: Sec. 602, 42 U.S.C. 2000d–1.

SOURCE: 35 FR 10080, June 18, 1970, unless
otherwise noted.

§ 21.1 Purpose.
The purpose of this part is to effec-

tuate the provisions of title VI of the
Civil Rights Act of 1964 (hereafter re-
ferred to as the Act) to the end that no
person in the United States shall, on
the grounds of race, color, or national
origin, be excluded from participation
in, be denied the benefits of, or be oth-
erwise subjected to discrimination
under any program or activity receiv-
ing Federal financial assistance from
the Department of Transportation.

§ 21.3 Application of this part.
(a) This part applies to any program

for which Federal financial assistance
is authorized under a law administered
by the Department, including the fed-
erally assisted programs and activities
listed in appendix A to this part. It
also applies to money paid, property
transferred, or other Federal financial
assistance extended under any such
program after the effective date of this

part pursuant to an application ap-
proved before that effective date. This
part does not apply to:

(1) Any Federal financial assistance
by way of insurance or guaranty con-
tracts;

(2) Money paid, property transferred,
or other assistance extended under any
such program before the effective date
of this part, except where such assist-
ance was subject to the title VI regula-
tions of any agency whose responsibil-
ities are now exercised by this Depart-
ment;

(3) Any assistance to any individual
who is the ultimate beneficiary under
any such program; or

(4) Any employment practice, under
any such program, of any employer,
employment agency, or labor organiza-
tion, except to the extent described in
§ 21.5(c).

The fact that a program or activity is
not listed in appendix A to this part
shall not mean, if title VI of the Act is
otherwise applicable, that such pro-
gram is not covered. Other programs
under statutes now in force or herein-
after enacted may be added to appendix
A to this part.

(b) In any program receiving Federal
financial assistance in the form, or for
the acquisition, of real property or an
interest in real property, to the extent
that rights to space on, over, or under
any such property are included as part
of the program receiving that assist-
ance, the nondiscrimination require-
ment of this part shall extend to any
facility located wholly or in part in
that space.

§ 21.5 Discrimination prohibited.

(a) General. No person in the United
States shall, on the grounds of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under, any program
to which this part applies.

(b) Specific discriminatory actions
prohibited:

(1) A recipient under any program to
which this part applies may not, di-
rectly or through contractual or other
arrangements, on the grounds of race,
color, or national origin.
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(i) Deny a person any service, finan-
cial aid, or other benefit provided
under the program;

(ii) Provide any service, financial aid,
or other benefit to a person which is
different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject a person to segregation
or separate treatment in any matter
related to his receipt of any service, fi-
nancial aid, or other benefit under the
program;

(iv) Restrict a person in any way in
the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(v) Treat a person differently from
others in determining whether he satis-
fies any admission, enrollment, quota,
eligibility, membership, or other re-
quirement or condition which persons
must meet in order to be provided any
service, financial aid, or other benefit
provided under the program;

(vi) Deny a person an opportunity to
participate in the program through the
provision of services or otherwise or af-
ford him an opportunity to do so which
is different from that afforded others
under the program; or

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning, advisory, or similar body which is
an integral part of the program.

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
class of person to whom, or the situa-
tions in which, such services, financial
aid, other benefits, or facilities will be
provided under any such program, or
the class of persons to be afforded an
opportunity to participate in any such
program; may not, directly or through
contractual or other arrangements,
utilize criteria or methods of adminis-
tration which have the effect of sub-
jecting persons to discrimination be-
cause of their race, color, or national
origin, or have the effect of defeating
or substantially impairing accomplish-
ment of the objectives of the program
with respect to individuals of a par-
ticular race, color, or national origin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-

cant may not make selections with the
purpose or effect of excluding persons
from, denying them the benefits of, or
subjecting them to discrimination
under any program to which this regu-
lation applies, on the grounds of race,
color, or national origin; or with the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the Act or
this part.

(4) As used in this section the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance include
any service, financial aid, or other ben-
efit provided in or through a facility
provided with the aid of Federal finan-
cial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph does not limit the generality
of the prohibition in paragraph (a) of
this section.

(6) Examples demonstrating the ap-
plication of the provisions of this sec-
tion to certain programs of the Depart-
ment of Transportation are contained
in appendix C of this part.

(7) This part does not prohibit the
consideration of race, color, or na-
tional origin if the purpose and effect
are to remove or overcome the con-
sequences of practices or impediments
which have restricted the availability
of, or participation in, the program or
activity receiving Federal financial as-
sistance, on the grounds of race, color,
or national origin. Where prior dis-
criminatory practice or usage tends, on
the grounds of race, color, or national
origin to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program or activity to
which this part applies, the applicant
or recipient must take affirmative ac-
tion to remove or overcome the effects
of the prior discriminatory practice or
usage. Even in the absence of prior dis-
criminatory practice or usage, a recipi-
ent in administering a program or ac-
tivity to which this part applies, is ex-
pected to take affirmative action to as-
sure that no person is excluded from
participation in or denied the benefits
of the program or activity on the
grounds of race, color, or national ori-
gin.
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(c) Employment practices:
(1) Where a primary objective of a

program of Federal financial assistance
to which this part applies is to provide
employment, a recipient or other party
subject to this part shall not, directly
or through contractual or other ar-
rangements, subject a person to dis-
crimination on the ground of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising, hiring, firing, upgrading,
promotion, demotion, transfer, layoff,
termination, rates of pay or other
forms of compensation or benefits, se-
lection for training or apprenticeship,
use of facilities, and treatment of em-
ployees). Such recipient shall take af-
firmative action to insure that appli-
cants are employed, and employees are
treated during employment, without
regard to their race, color, or national
origin. The requirements applicable to
construction employment under any
such program shall be those specified
in or pursuant to Part III of Executive
Order 11246 or any Executive order
which supersedes it.

(2) Federal financial assistance to
programs under laws funded or admin-
istered by the Department which have
as a primary objective the providing of
employment include those set forth in
appendix B to this part.

(3) Where a primary objective of the
Federal financial assistance is not to
provide employment, but discrimina-
tion on the grounds of race, color, or
national origin in the employment
practices of the recipient or other per-
sons subject to the regulation tends, on
the grounds of race, color, or national
origin, to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program to which this
regulation applies, the provisions of
paragraph (c)(1) of this section shall
apply to the employment practices of
the recipient or other persons subject
to the regulation, to the extent nec-
essary to assure equality of oppor-
tunity to, and nondiscriminatory
treatment of, beneficiaries.

(d) A recipient may not make a selec-
tion of a site or location of a facility if
the purpose of that selection, or its ef-
fect when made, is to exclude individ-

uals from participation in, to deny
them the benefits of, or to subject
them to discrimination under any pro-
gram or activity to which this rule ap-
plies, on the grounds of race, color, or
national origin; or if the purpose is to,
or its effect when made will, substan-
tially impair the accomplishment of
the objectives of this part.

[35 FR 10080, June 18, 1970, as amended by
Amdt. 72–2, 38 FR 17997, July 5, 1973]

§ 21.7 Assurances required.

(a) General. (1) Every application for
Federal financial assistance to carry
out a program to which this part ap-
plies, except a program to which para-
graph (b) of this section applies, and
every application for Federal financial
assistance to provide a facility shall, as
a condition to its approval and the ex-
tension of any Federal financial assist-
ance pursuant to the application, con-
tain or be accompanied by, an assur-
ance that the program will be con-
ducted or the facility operated in com-
pliance with all requirements imposed
by or pursuant to this part. Every pro-
gram of Federal financial assistance
shall require the submission of such an
assurance. In the case where the Fed-
eral financial assistance is to provide
or is in the form of personal property,
or real property or interest therein or
structures thereon, the assurance shall
obligate the recipient, or, in the case of
a subsequent transfer, the transferee,
for the period during which the prop-
erty is used for a purpose for which the
Federal financial assistance is ex-
tended or for another purpose involving
the provision of similar services or
benefits, or for as long as the recipient
retains ownership or possession of the
property, whichever is longer. In all
other cases the assurance shall obli-
gate the recipient for the period during
which Federal financial assistance is
extended to the program. In the case
where the assistance is sought for the
construction of a facility or part of a
facility, the assurance shall in any
event extend to the entire facility and
to facilities operated in connection
therewith. The Secretary shall specify
the form of the foregoing assurances
for each program, and the extent to
which like assurances will be required
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of subgrantees, contractors and sub-
contractors, transferees, successors in
interest, and other participants in the
program. Any such assurance shall in-
clude provisions which give the United
States a right to seek its judicial en-
forcement.

(2) In the case where Federal finan-
cial assistance is provided in the form
of a transfer of real property, struc-
tures, or improvements thereon, or in-
terest therein, from the Federal Gov-
ernment, the instrument effecting or
recording the transfer shall contain a
covenant running with the land assur-
ing nondiscrimination for the period
during which the real property is used
for a purpose for which the Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sion of similar services or benefits.
Where no transfer of property or inter-
est therein from the Federal Govern-
ment is involved, but property is ac-
quired or improved under a program of
Federal financial assistance, the recipi-
ent shall agree to include such cov-
enant in any subsequent transfer of
such property. When the property is
obtained from the Federal Govern-
ment, such covenant may also include
a condition coupled with a right to be
reserved by the Department to revert
title to the property in the event of a
breach of the covenant where, in the
discretion of the Secretary, such a con-
dition and right of reverter is appro-
priate to the program under which the
real property is obtained and to the na-
ture of the grant and the grantee. In
such event if a transferee of real prop-
erty proposes to mortgage or otherwise
encumber the real property as security
for financing construction of new, or
improvement of existing, facilities on
such property for the purposes for
which the property was transferred,
the Secretary may agree, upon request
of the transferee and if necessary to ac-
complish such financing, and upon such
conditions as he deems appropriate, to
subordinate such right of reversion to
the lien of such mortgage or other en-
cumbrance.

(b) Continuing State programs. Every
application by a State or a State agen-
cy to carry out a program involving
continuing Federal financial assistance
to which this part applies (including

the programs listed in appendix A to
this part) shall as a condition to its ap-
proval and the extension of any Fed-
eral financial assistance pursuant to
the application: (1) Contain or be ac-
companied by a statement that the
program is (or, in the case of a new
program, will be) conducted in compli-
ance with all requirements imposed by
or pursuant to this part, and (2) provide
or be accompanied by provision for
such methods of administration for the
program as are found by the Secretary
to give reasonable guarantee that the
applicant and all recipients of Federal
financial assistance under such pro-
gram will comply with all require-
ments imposed by or pursuant to this
part.

§ 21.9 Compliance information.

(a) Cooperation and assistance. The
Secretary shall to the fullest extent
practicable seek the cooperation of re-
cipients in obtaining compliance with
this part and shall provide assistance
and guidance to recipients to help
them comply voluntarily with this
part.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the Secretary timely, complete, and
accurate compliance reports at such
times, and in such form and containing
such information, as the Secretary
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this part. In the case of any pro-
gram under which a primary recipient
extends Federal financial assistance to
any other recipient, such other recipi-
ent shall also submit such compliance
reports to the primary recipient as
may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under this part. In general recipi-
ents should have available for the Sec-
retary racial and ethnic data showing
the extent to which members of minor-
ity groups are beneficiaries of pro-
grams receiving Federal financial as-
sistance.

(c) Access to sources of information.
Each recipient shall permit access by
the Secretary during normal business
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hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this
part. Where any information required
of a recipient is in the exclusive posses-
sion of any other agency, institution,
or person and this agency, institution,
or person fails or refuses to furnish this
information, the recipient shall so cer-
tify in its report and shall set forth
what efforts it has made to obtain the
information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program under which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the Secretary
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by the Act and this
part.

[35 FR 10080, June 18, 1970, as amended by
Amdt. 72–2, 38 FR 17997, July 5, 1973]

§ 21.11 Conduct of investigations.

(a) Periodic compliance reviews. The
Secretary shall from time to time re-
view the practices of recipients to de-
termine whether they are complying
with this part.

(b) Complaints. Any person who be-
lieves himself or any specific class of
persons to be subjected to discrimina-
tion prohibited by this part may by
himself or by a representative file with
the Secretary a written complaint. A
complaint must be filed not later than
180 days after the date of the alleged
discrimination, unless the time for fil-
ing is extended by the Secretary.

(c) Investigations. The Secretary will
make a prompt investigation whenever
a compliance review, report, com-
plaint, or any other information indi-
cates a possible failure to comply with
this part. The investigation will in-
clude, where appropriate, a review of
the pertinent practices and policies of
the recipient, the circumstances under
which the possible noncompliance with
this part occurred, and other factors
relevant to a determination as to

whether the recipient has failed to
comply with this part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the Secretary
will so inform the recipient and the
matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in § 21.13.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section the Secretary will
so inform the recipient and the com-
plainant, if any, in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this part, or because he
has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. The identity of
complainants shall be kept confiden-
tial except to the extent necessary to
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing, or judicial proceeding
arising thereunder.

[35 FR 10080, June 18, 1970, as amended by
Amdt. 72–2, 38 FR 17997, July 5, 1973]

§ 21.13 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by
any other means authorized by law.
Such other means may include, but are
not limited to: (1) A reference to the
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
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and (2) any applicable proceeding under
State or local law.

(b) Noncompliance with § 21.7. If an ap-
plicant fails or refuses to furnish an as-
surance required under § 21.7 or other-
wise fails or refuses to comply with a
requirement imposed by or pursuant to
that section, Federal financial assist-
ance may be refused in accordance with
the procedures of paragraph (c) of this
section. The Department shall not be
required to provide assistance in such a
case during the pendency of the admin-
istrative proceedings under such para-
graph. However, subject to § 21.21, the
Department shall continue assistance
during the pendency of such proceed-
ings where such assistance is due and
payable pursuant to an application ap-
proved prior to the effective date of
this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until:

(1) The Secretary has advised the ap-
plicant or recipient of his failure to
comply and has determined that com-
pliance cannot be secured by voluntary
means;

(2) There has been an express finding
on the record, after opportunity for
hearing, of a failure by the applicant or
recipient to comply with a requirement
imposed by or pursuant to this part;

(3) The action has been approved by
the Secretary pursuant to § 21.17(e); and

(4) The expiration of 30 days after the
Secretary has filed with the committee
of the House and the committee of the
Senate having legislative jurisdiction
over the program involved, a full writ-
ten report of the circumstances and the
grounds for such action.

Any action to suspend or terminate or
to refuse to grant or to continue Fed-
eral financial assistance shall be lim-
ited to the particular political entity,
or part thereof, or other applicant or
recipient as to whom such a finding has
been made and shall be limited in its
effect to the particular program, or
part thereof, in which such noncompli-
ance has been so found.

(d) Other means authorized by law. No
action to effect compliance with title
VI of the Act by any other means au-

thorized by law shall be taken by this
Department until:

(1) The Secretary has determined
that compliance cannot be secured by
voluntary means;

(2) The recipient or other person has
been notified of its failure to comply
and of the action to be taken to effect
compliance; and

(3) The expiration of at least 10 days
from the mailing of such notice to the
recipient or other person. During this
period of at least 10 days, additional ef-
forts shall be made to persuade the re-
cipient or other person to comply with
the regulation and to take such correc-
tive action as may be appropriate.

§ 21.15 Hearings.
(a) Opportunity for hearing. Whenever

an opportunity for a hearing is re-
quired by § 21.13(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either: (1) Fix a date not less
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the Secretary
that the matter be scheduled for hear-
ing or (2) advise the applicant or recipi-
ent that the matter in question has
been set down for hearing at a stated
place and time. The time and place so
fixed shall be reasonable and shall be
subject to change for cause. The com-
plainant, if any, shall be advised of the
time and place of the hearing. An ap-
plicant or recipient may waive a hear-
ing and submit written information
and argument for the record. The fail-
ure of an applicant or recipient to re-
quest a hearing under this paragraph
or to appear at a hearing for which a
date has been set shall be deemed to be
a waiver of the right to a hearing under
section 602 of the Act and § 21.13(c) and
consent to the making of a decision on
the basis of such information as is
available.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Department in Washington, D.C., at a
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time fixed by the Secretary unless he
determines that the convenience of the
applicant or recipient or of the Depart-
ment requires that another place be se-
lected. Hearings shall be held before
the Secretary, or at his discretion, be-
fore a hearing examiner appointed in
accordance with section 3105 of title 5,
United States Code, or detailed under
section 3344 of title 5, United States
Code.

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Department shall have
the right to be represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with sections 554
through 557 of title 5, United States
Code, and in accordance with such
rules of procedure as are proper (and
not inconsistent with this section) re-
lating to the conduct of the hearing,
giving of notices subsequent to those
provided for in paragraph (a) of this
section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Department and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the officer conducting
the hearing at the outset of or during
the hearing.

(2) Technical rules of evidence do not
apply to hearings conducted pursuant
to this part, but rules or principles de-
signed to assure production of the most
credible evidence available and to sub-
ject testimony to test by cross-exam-
ination shall be applied where reason-
ably necessary by the officer conduct-
ing the hearing. The hearing officer
may exclude irrelevant, immaterial, or
unduly repetitious evidence. All docu-
ments and other evidence offered or
taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shall be made.

(e) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this part with respect
to two or more programs to which this
part applies, or noncompliance with
this part and the regulations of one or
more other Federal departments or
agencies issued under title VI of the
Act, the Secretary may, by agreement
with such other departments or agen-
cies, where applicable, provide for the
conduct of consolidated or joint hear-
ings, and for the application to such
hearings of rules or procedures not in-
consistent with this part. Final deci-
sions in such cases, insofar as this reg-
ulation is concerned, shall be made in
accordance with § 21.17.

§ 21.17 Decisions and notices.
(a) Procedure on decisions by hearing

examiner. If the hearing is held by a
hearing examiner, the hearing exam-
iner shall either make an initial deci-
sion, if so authorized, or certify the en-
tire record including his recommended
findings and proposed decision to the
Secretary for a final decision, and a
copy of such initial decision or certifi-
cation shall be mailed to the applicant
or recipient. Where the initial decision
is made by the hearing examiner the
applicant or recipient may, within 30
days after the mailing of such notice of
initial decision, file with the Secretary
his exceptions to the initial decision,
with his reasons therefor. In the ab-
sence of exceptions, the Secretary may,
on his own motion, within 45 days after
the initial decision, serve on the appli-
cant or recipient a notice that he will
review the decision. Upon the filing of
such exceptions or of notice of review,
the Secretary shall review the initial
decision and issue his own decision
thereon including the reasons therefor.
In the absence of either exceptions or a
notice of review the initial decision
shall, subject to paragraph (e) of this
section, constitute the final decision of
the Secretary.

(b) Decisions on record or review by the
Secretary. Whenever a record is cer-
tified to the Secretary for decision or
he reviews the decision of a hearing ex-
aminer pursuant to paragraph (a) of
this section, or whenever the Secretary
conducts the hearing, the applicant or
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recipient shall be given reasonable op-
portunity to file with him briefs or
other written statements of its conten-
tions, and a written copy of the final
decision of the Secretary shall be sent
to the applicant or recipient and to the
complainant, if any.

(c) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to § 21.15, a decision shall be
made by the Secretary on the record
and a written copy of such decision
shall be sent to the applicant or recipi-
ent, and to the complainant, if any.

(d) Rulings required. Each decision of
a hearing examiner or the Secretary
shall set forth his ruling on each find-
ing, conclusion, or exception presented,
and shall identify the requirement or
requirements imposed by or pursuant
to this part with which it is found that
the applicant or recipient has failed to
comply.

(e) Approval by Secretary. Any final
decision by an official of the Depart-
ment, other than the Secretary person-
ally, which provides for the suspension
or termination of, or the refusal to
grant or continue Federal financial as-
sistance, or the imposition of any other
sanction available under this part or
the Act, shall promptly be transmitted
to the Secretary personally, who may
approve such decision, may vacate it,
or remit or mitigate any sanction im-
posed.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, under the program in-
volved, and may contain such terms,
conditions, and other provisions as are
consistent with and will effectuate the
purposes of the Act and this part, in-
cluding provisions designed to assure
that no Federal financial assistance
will thereafter be extended under such
programs to the applicant or recipient
determined by such decision to be in
default in its performance of an assur-
ance given by it pursuant to this part,
or to have otherwise failed to comply
with this part, unless and until it cor-
rects its noncompliance and satisfies
the Secretary that it will fully comply
with this part.

(g) Post termination proceedings. (1) An
applicant or recipient adversely af-

fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this part and pro-
vides reasonable assurance that it will
fully comply with this part.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the Sec-
retary to restore fully its eligibility to
receive Federal financial assistance.
Any such request shall be supported by
information showing that the applicant
or recipient has met the requirements
of paragraph (g)(1) of this section. If
the Secretary determines that those
requirements have been satisfied, he
shall restore such eligibility.

(3) If the Secretary denies any such
request, the applicant or recipient may
submit a request for a hearing in writ-
ing, specifying who it believes such of-
ficial to have been in error. It shall
thereupon be given an expeditious
hearing, with a decision on the record
in accordance with rules or procedures
issued by the Secretary. The applicant
or recipient will be restored to such eli-
gibility if it proves at such a hearing
that it satisfied the requirements of
paragraph (g)(1) of this section.

While proceedings under this paragraph
are pending, the sanctions imposed by
the order issued under paragraph (f) of
this section shall remain in effect.

§ 21.19 Judicial review.
Action taken pursuant to section 602

of the Act is subject to judicial review
as provided in section 603 of the Act.

§ 21.21 Effect on other regulations,
forms, and instructions.

(a) Effect on other regulations. All reg-
ulations, orders, or like directions is-
sued before the effective date of this
part by any officer of the Department
which impose requirements designed to
prohibit any discrimination against in-
dividuals on the grounds of race, color,
or national origin under any program
to which this part applies, and which
authorize the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance to
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any applicant for a recipient of such
assistance under such program for fail-
ure to comply with such requirements,
are hereby superseded to the extent
that such discrimination is prohibited
by this part, except that nothing in
this part may be considered to relieve
any person of any obligation assumed
or imposed under any such superseded
regulation, order, instruction, or like
direction before the effective date of
this part. Nothing in this part, how-
ever, supersedes any of the following
(including future amendments thereof):
(1) Executive Order 11246 (3 CFR, 1965
Supp., p. 167) and regulations issued
thereunder or (2) any other orders, reg-
ulations, or instructions, insofar as
such orders, regulations, or instruc-
tions prohibit discrimination on the
ground of race, color, or national ori-
gin in any program or situation to
which this part is inapplicable, or pro-
hibit discrimination on any other
ground.

(b) Forms and instructions. The Sec-
retary shall issue and promptly make
available to all interested persons
forms and detailed instructions and
procedures for effectuating this part as
applied to programs to which this part
applies and for which he is responsible.

(c) Supervision and coordination. The
Secretary may from time to time as-
sign to officials of the Department, or
to officials of other departments or
agencies of the Government with the
consent of such departments or agen-
cies, responsibilities in connection
with the effectuation of the purposes of
title VI of the Act and this part (other
than responsibility for final decision as
provided in § 21.17), including the
achievement of effective coordination
and maximum uniformity within the
Department and within the Executive
Branch of the Government in the appli-
cation of title VI and this part to simi-
lar programs and in similar situations.
Any action taken, determination made
or requirement imposed by an official
of another department or agency act-
ing pursuant to an assignment of re-
sponsibility under this paragraph shall
have the same effect as though such ac-
tion had been taken by the Secretary
of this Department.

§ 21.23 Definitions.

Unless the context requires other-
wise, as used in this part:

(a) Applicant means a person who sub-
mits an application, request, or plan
required to be approved by the Sec-
retary, or by a primary recipient, as a
condition to eligibility for Federal fi-
nancial assistance, and ‘‘application’’
means such an application, request, or
plan.

(b) Facility includes all or any part of
structures, equipment, or other real or
personal property or interests therein,
and the provision of facilities includes
the construction, expansion, renova-
tion, remodeling, alteration or acquisi-
tion of facilities.

(c) Federal financial assistance in-
cludes:

(1) Grants and loans of Federal funds;
(2) The grant or donation of Federal

property and interests in property;
(3) The detail of Federal personnel;
(4) The sale and lease of, and the per-

mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient; and

(5) Any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(d) Primary recipient means any recip-
ient that is authorized or required to
extend Federal financial assistance to
another recipient for the purpose of
carrying out a program.

(e) Program includes any program,
project, or activity for the provision of
services, financial aid, or other bene-
fits to individuals (including education
or training, health, welfare, rehabilita-
tion, housing, or other services, wheth-
er provided through employees of the
recipient of Federal financial assist-
ance or provided by others through
contracts or other arrangements with
the recipient, and including work op-
portunities), or for the provision of fa-
cilities for furnishing services, finan-
cial aid or other benefits to individ-
uals. The services, financial aid, or
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other benefits provided under a pro-
gram receiving Federal financial as-
sistance shall be deemed to include any
services, financial aid, or other bene-
fits provided with the aid of Federal fi-
nancial assistance or with the aid of
any non-Federal funds, property, or
other resources required to be expended
or made available for the program to
meet matching requirements or other
conditions which must be met in order
to receive the Federal financial assist-
ance, and to include any services, fi-
nancial aid or other benefits provided
in or through a facility provided with
the aid of Federal financial assistance
or such non-Federal resources.

(f) Recipient may mean any State,
territory, possession, the District of
Columbia, or Puerto Rico, or any polit-
ical subdivision thereof, or instrumen-
tality thereof, any public or private
agency, institution, or organization, or
other entity, or any individual, in any
State, territory, possession, the Dis-
trict of Columbia, or Puerto Rico, to
whom Federal financial assistance is
extended, directly or through another
recipient, for any program, including
any successor, assignee, or transferee
thereof, but such term does not include
any ultimate beneficiary under any
such program.

(g) Secretary means the Secretary of
Transportation or, except in § 21.17 (e),
any person to whom he has delegated
his authority in the matter concerned.

APPENDIX A TO PART 21—ACTIVITIES TO
WHICH THIS PART APPLIES

1. Use of grants made in connection with
Federal-aid highway systems (23 U.S.C. 101 et
seq.).

2. Use of grants made in connection with
the Highway Safety Act of 1966 (23 U.S.C. 401
et seq.).

3. Use of grants in connection with the Na-
tional Traffic and Motor Vehicle Safety Act
of 1966 (15 U.S.C. 1391–1409, 1421–1425).

4. Lease of real property and the grant of
permits, licenses, easements and rights-of-
way covering real property under control of
the Coast Guard (14 U.S.C. 93 (n) and (o)).

5. Utilization of Coast Guard personnel and
facilities by any State, territory, possession,
or political subdivision thereof (14 U.S.C.
141(a)).

6. Use of Coast Guard personnel for duty in
connection with maritime instruction and

training by the States, territories, and Puer-
to Rico (14 U.S.C. 148).

7. Use of obsolete and other Coast Guard
material by sea scout service of Boy Scouts
of America, any incorporated unit of the
Coast Guard auxiliary, and public body or
private organization not organized for profit
(14 U.S.C. 641(a)).

8. U.S. Coast Guard Auxiliary Program (14
U.S.C. 821–832).

9. Use of grants for the support of basic sci-
entific research by nonprofit institutions of
higher education and nonprofit organizations
whose primary purpose is conduct of sci-
entific research (42 U.S.C. 1891).

10. Use of grants made in connection with
the Federal-aid Airport Program (secs. 1–15
and 17–20 of the Federal Airport Act, 49
U.S.C. 1101–1114, 1116–1120).

11. Use of U.S. land acquired for public air-
ports under:

a. Section 16 of the Federal Airport Act, 49
U.S.C. 1115; and

b. Surplus Property Act (sec. 13(g) of the
Surplus Property Act of 1944, 50 U.S.C. App.
1622(g), and sec. 3 of the Act of Oct. 1, 1949,
50 U.S.C. App. 1622b).

12. Activities carried out in connection
with the Aviation Education Program of the
Federal Aviation Administration under sec-
tions 305, 311, and 313(a) of the Federal Avia-
tion Act of 1958, as amended (49 U.S.C. 1346,
1352, and 1354(a)).

13. Use of grants and loans made in connec-
tion with Urban Mass Transportation Cap-
ital Facilities Grant and Loan Program—
Urban Mass Transportation Act of 1964, as
amended (49 U.S.C. 1602).

14. Use of grants made in connection with
Urban Mass Transportation Research and
Demonstration Grant Program—Urban Mass
Transportation Act of 1964, as amended (49
U.S.C. 1605).

15. Use of grants made in connection with
Urban Mass Transportation Technical Stud-
ies Grant Program—Urban Mass Transpor-
tation Act of 1964, as amended (49 U.S.C.
1607a).

16. Use of grants made in connection with
Urban Mass Transportation Managerial
Training Grant Program—Urban Mass
Transportation Act of 1964, as amended (49
U.S.C. 1607b).

17. Use of grants made in connection with
Urban Mass Transportation Grants for Re-
search and Training Programs in Institu-
tions of Higher Learning—Urban Mass
Transportation Act of 1964, as amended (49
U.S.C. 1607c).

18. Use of grants made in connection with
the High Speed Ground Transportation Act,
as amended (49 U.S.C. 631–642).
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APPENDIX B TO PART 21—ACTIVITIES TO
WHICH THIS PART APPLIES WHEN A
PRIMARY OBJECTIVE OF THE FED-
ERAL FINANCIAL ASSISTANCE IS TO
PROVIDE EMPLOYMENT

1. Appalachia Regional Development Act of
1965 (40 U.S.C. App. 1 et seq.).

APPENDIX C TO PART 21—APPLICATION
OF PART 21 TO CERTAIN FEDERAL FI-
NANCIAL ASSISTANCE OF THE DE-
PARTMENT OF TRANSPORTATION

NONDISCRIMINATION ON FEDERALLY ASSISTED
PROJECTS

(a) Examples. The following examples, with-
out being exhaustive, illustrate the applica-
tion of the nondiscrimination provisions of
this part on projects receiving Federal finan-
cial assistance under the programs of certain
Department of Transportation operating ad-
ministrations:

(1) Federal Aviation Administration. (i) The
airport sponsor or any of his lessees, conces-
sionaires, or contractors may not differen-
tiate between members of the public because
of race, color, or national origin in furnish-
ing, or admitting to, waiting rooms, pas-
senger holding areas, aircraft tiedown areas,
restaurant facilities, restrooms, or facilities
operated under the compatible land use con-
cept.

(ii) The airport sponsor and any of his les-
sees, concessionaires, or contractors must
offer to all members of the public the same
degree and type of service without regard to
race, color, or national origin. This rule ap-
plies to fixed base operators, restaurants,
snack bars, gift shops, ticket counters, bag-
gage handlers, car rental agencies, lim-
ousines and taxis franchised by the airport
sponsor, insurance underwriters, and other
businesses catering to the public at the air-
port.

(iii) An aircraft operator may not be re-
quired to park his aircraft at a location that
is less protected, or less accessible from the
terminal facilities, than locations offered to
others, because of his race, color, or national
origin.

(iv) The pilot of an aircraft may not be re-
quired to help more extensively in fueling
operations, and may not be offered less inci-
dental service (such as windshield wiping),
than other pilots, because of his race, color,
or national origin.

(v) No pilot or crewmember eligible for ac-
cess to a pilot’s lounge or to unofficial com-
munication facilities such as a UNICOM fre-
quency may be restricted in that access be-
cause of his race, color, or national origin.

(vi) Access to facilities maintained at the
airport by air carriers or commercial opera-
tors for holders of first-class transportation
tickets or frequent users of the carrier’s or

operator’s services may not be restricted on
the basis of race, color, or national origin.

(vii) Passengers and crewmembers seeking
ground transportation from the airport may
not be assigned to different vehicles, or de-
layed or embarrassed in assignment to vehi-
cles, by the airport sponsor or his lessees,
concessionaires, or contractors, because of
race, color, or national origin.

(viii) Where there are two or more sites
having equal potential to serve the aero-
nautical needs of the area, the airport spon-
sor shall select the site least likely to ad-
versely affect existing communities. Such
site selection shall not be made on the basis
of race, color, or national origin.

(ix) Employment at obligated airports, in-
cluding employment by tenants and conces-
sionaires shall be available to all regardless
of race, creed, color, sex, or national origin.
The sponsor shall coordinate his airport plan
with his local transit authority and the
Urban Mass Transportation Administration
to assure public transportation, convenient
to the disadvantaged areas of nearby com-
munities to enhance employment opportuni-
ties for the disadvantaged and minority pop-
ulation.

(x) The sponsor shall assure that the mi-
nority business community in his area is ad-
vised of the opportunities offered by airport
concessions, and that bids are solicited from
such qualified minority firms, and awards
made without regard to race, color, or na-
tional origin.

(2) Federal Highway Administration. (i) The
State, acting through its highway depart-
ment, may not discriminate in its selection
and retention of contractors, including with-
out limitation, those whose services are re-
tained for, or incidental to, construction,
planning, research, highway safety, engi-
neering, property management, and fee con-
tracts and other commitments with person
for services and expenses incidental to the
acquisition of right-of-way.

(ii) The State may not discriminate
against eligible persons in making relocation
payments and in providing relocation advi-
sory assistance where relocation is neces-
sitated by highway right-of-way acquisi-
tions.

(iii) Federal-aid contractors may not dis-
criminate in their selection and retention of
first-tier subcontractors, and first-tier sub-
contractors may not discriminate in their
selection and retention of second-tier sub-
contractors, who participate in Federal-aid
highway construction, acquisition of right-
of-way and related projects, including those
who supply materials and lease equipment.

(iv) The State may not discriminate
against the traveling public and business
users of the federally assisted highway in
their access to and use of the facilities and
services provided for public accommodations
(such as eating, sleeping, rest, recreation,
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and vehicle servicing) constructed on, over
or under the right-of-way of such highways.

(v) Neither the State, any other persons
subject to this part, nor its contractors and
subcontractors may discriminate in their
employment practices in connection with
highway construction projects or other
projects assisted by the Federal Highway Ad-
ministration.

(vi) The State shall not locate or design a
highway in such a manner as to require, on
the basis of race, color, or national origin,
the relocation of any persons.

(vii) The State shall not locate, design, or
construct a highway in such a manner as to
deny reasonable access to, and use thereof,
to any persons on the basis of race, color, or
national origin.

(3) Urban Mass Transportation Administra-
tion. (i) Any person who is, or seeks to be, a
patron of any public vehicle which is oper-
ated as a part of, or in conjunction with, a
project shall be given the same access, seat-
ing, and other treatment with regard to the
use of such vehicle as other persons without
regard to their race, color, or national ori-
gin.

(ii) No person who is, or seeks to be, an em-
ployee of the project sponsor or lessees, con-
cessionaires, contractors, licensees, or any
organization furnishing public transpor-
tation service as a part of, or in conjunction
with, the project shall be treated less favor-
ably than any other employee or applicant
with regard to hiring, dismissal, advance-
ment, wages, or any other conditions and
benefits of employment, on the basis of race,
color, or national origin.

(iii) No person or group of persons shall be
discriminated against with regard to the
routing, scheduling, or quality of service of
transportation service furnished as a part of
the project on the basis of race, color, or na-
tional origin. Frequency of service, age and
quality of vehicles assigned to routes, qual-
ity of stations serving different routes, and
location of routes may not be determined on
the basis of race, color, or national origin.

(iv) The location of projects requiring land
acquisition and the displacement of persons
from their residences and businesses may not
be determined on the basis of race, color, or
national origin.

(b) Obligations of the airport operator— (1)
Tenants, contractors, and concessionaires. Each
airport operator shall require each tenant,
contractor, and concessionaire who provides
any activity, service, or facility at the air-
port under lease, contract with, or franchise
from the airport, to covenant in a form spec-
ified by the Administrator, Federal Aviation
Administration, that he will comply with
the nondiscrimination requirements of this
part.

(2) Notification of beneficiaries. The airport
operator shall: (i) Make a copy of this part
available at his office for inspection during

normal working hours by any person asking
for it, and (ii) conspicuously display a sign,
or signs, furnished by the FAA, in the main
public area or areas of the airport, stating
that discrimination based on race, color, or
national origin is prohibited on the airport.

(3) Reports. Each airport owner subject to
this part shall, within 15 days after he re-
ceives it, forward to the Area Manager of the
FAA Area in which the airport is located a
copy of each written complaint charging dis-
crimination because of race, color, or na-
tional origin by any person subject to this
part, together with a statement describing
all actions taken to resolve the matter, and
the results thereof. Each airport operator
shall submit to the area manager of the FAA
area in which the airport is located a report
for the preceding year on the date and in a
form prescribed by the Federal Aviation Ad-
ministrator.

[35 FR 10080, June 18, 1970, as amended by
Amdt. 21–1, 38 FR 5875, Mar. 5, 1973; Amdt. 21–
3, 40 FR 14318, Mar. 31, 1975]

PART 23—PARTICIPATION BY MI-
NORITY BUSINESS ENTERPRISE IN
DEPARTMENT OF TRANSPOR-
TATION PROGRAMS

SUBPART A—GENERAL

Sec.
23.1 Purpose.
23.2 Applicability.
23.5 Definitions.
23.7 Discrimination prohibited.

SUBPART B—[RESERVED]

SUBPART C—DEPARTMENT OF TRANS-
PORTATION FINANCIAL ASSISTANCE
PROGRAMS

23.41 General.
23.43 General requirements for recipients.
23.45 Required MBE program components.
23.47 Counting MBE participation toward

meeting MBE goals.
23.49 Maintenance of records and reports.
23.51 Certification of the eligibility of mi-

nority business enterprises.
23.53 Eligibility standards.
23.55 Appeals of denials of certification as

an MBE.

SUBPART D—IMPLEMENTATION OF SEC-
TION 105(F) OF THE SURFACE TRANS-
PORTATION ASSISTANCE ACT OF 1982

23.61 Purpose.
23.62 Definitions.
23.63 Applicability.
23.64 Submission of overall goals.
23.65 Content of justification.
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23.66 Approval and disapproval of overall
goals.

23.67 Special provision for transit vehicle
manufacturers.

23.68 Compliance.
23.69 Challenge procedure.
APPENDIX A TO SUBPART D—SECTION-BY-SEC-

TION ANALYSIS
APPENDIX B TO SUBPART D—DETERMINATIONS

OF BUSINESS SIZE
APPENDIX C TO SUBPART D—GUIDANCE FOR

MAKING DETERMINATIONS OF SOCIAL AND
ECONOMIC DISADVANTAGE

APPENDIX D TO SUBPART D—JUSTIFICATION
FOR REQUESTS FOR APPROVAL OF OVERALL
GOALS OF LESS THAN TEN PERCENT

SUBPART E—COMPLIANCE AND
ENFORCEMENT

23.73 Complaints.
23.75 Compliance reviews of recipients.
23.81 Conciliation procedures for financial

assistance programs.
23.83 Enforcement proceedings for financial

assistance programs.
23.85 Emergency enforcement procedure.
23.87 Suspension and debarment; referral to

the Department of Justice.

SUBPART F—IMPLEMENTATION OF SEC-
TION 511(A)(17) OF THE AIRPORT AND
AIRWAY IMPROVEMENT ACT OF 1982,
AS AMENDED

Sec.
23.89 Definitions.
23.91 Applicability.
23.93 Requirements for Airport Sponsors.
23.95 Elements of Disadvantaged Business

Enterprise (DBE) concession plan.
23.97 Appeals of certification denials.
23.99 Rationale for basing overall goals on

the number of concession agreements.
23.101 Information required when none of

the overall annual goals is 10 percent or
more.

23.103 Obligations of concessionaires and
competitors.

23.105 Privately-owned terminal buildings.
23.107 Prohibition on long-term, exclusive

concession agreements.
23.109 Compliance procedures.
23.111 Effect on § 23.43(d).
APPENDIX A TO SUBPART F—SIZE STANDARDS

FOR AIRPORT CONCESSIONAIRES
SCHEDULE A—INFORMATION FOR DETERMINING

MINORITY BUSINESS ENTERPRISE ELIGI-
BILITY

SCHEDULE B—INFORMATION FOR DETERMINING
JOINT VENTURE ELIGIBILITY

AUTHORITY: Sec. 905 of the Regulatory Re-
vitalization and Regulatory Reform Act of
1978 (45 U.S.C. 803); sec. 520 of the Airport and
Airway Improvement Act of 1982, as amended
(49 U.S.C. APP. 2219); sec. 19 of the Urban

Mass Transportation Act of 1964, as amended
(49 U.S.C. 1615); sec. 106(c) of the Surface
Transportation and Uniform Relocation As-
sistance Act of 1987 (49 U.S.C. App. 1601 note);
sec. 505(d) and sec. 511(a)(17) of the Airport
and Airway Improvement Act, as amended
by the Airport and Airway Safety and Capac-
ity Expansion Act of 1987 (Pub. L. 100–223);
Title 23 of the U.S. Code (relating to high-
ways and traffic safety, particularly sec. 324
thereof); Title VI of the Civil Rights Act (42
U.S.C. 2000d et seq.); Executive Order 12265;
Executive Order 12138.

SOURCE: 45 FR 21184, Mar. 31, 1980, unless
otherwise noted.

Subpart A—General

§ 23.1 Purpose.
(a) The purpose of this part is to

carry out the Department of Transpor-
tation’s policy of supporting the fullest
possible participation of firms owned
and controlled by minorities and
women, (MBEs) in Department of
Transportation programs. This in-
cludes assisting MBEs throughout the
life of contracts in which they partici-
pate.

(b) This part implements in part sec-
tion 905 of the Railroad Revitalization
and Regulatory Reform Act of 1978 (45
U.S.C. 803); section 30 of the Airport
and Airway Development Act of 1970,
as amended (49 U.S.C. 1730); section 19
of the Urban Mass Transportation Act
of 1964, as amended (Pub. L. 95–599);
title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d et seq.); the Federal
Property and Administrative Services
Act of 1949 (40 U.S.C. 471 et seq.); and
title 23 of the U.S. Code (relating to
highways and highway safety). This
regulation supersedes all DOT regula-
tions issued previously under these au-
thorities, insofar as such regulations
affect minority business enterprise
matters in DOT financial assistance
programs.

§ 23.2 Applicability.
This part applies to any DOT pro-

gram through which funds are made
available to members of the public for
accomplishing DOT’s purposes. Con-
tracts and subcontracts which are to be
performed entirely outside the United
States, its possessions, Puerto Rico,
and the North Mariana Islands, are ex-
empted from this part.
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§ 23.5 Definitions.
Affirmative action means taking spe-

cific steps to eliminate discrimination
and its effects, to ensure nondiscrim-
inatory results and practices in the fu-
ture, and to involve minority business
enterprises fully in contracts and pro-
grams funded by the Department.

Applicant means one who submits an
application, request, or plan to be ap-
proved by a Departmental official or by
a primary recipient as a condition to
eligibility for DOT financial assist-
ance; and application means such an ap-
plication, request, or plan.

Compliance means the condition ex-
isting when a recipient or contractor
has met and implemented the require-
ments of this part.

Contract means a mutually binding
legal relationship or any modification
thereof obligating the seller to furnish
supplies or services, including con-
struction, and the buyer to pay for
them. For purposes of this part, a lease
is a contract.

Contractor means one who partici-
pates, through a contract or sub-
contract, in any program covered by
this part, and includes lessees.

Department or DOT means the De-
partment of Transportation, including
its operating elements.

DOT-assisted contract means any con-
tract or modification of a contract be-
tween a recipient and a contractor
which is paid for in whole or in part
with DOT financial assistance or any
contract or modification of a contract
between a recipient and a lessee.

DOT financial assistance means finan-
cial aid provided by the Department or
the United States Railroad Association
to a recipient, but does not include a
direct contract. The financial aid may
be provided directly in the form of ac-
tual money, or indirectly in the form
of guarantees authorized by statute as
financial assistance services of Federal
personnel, title or other interest in
real or personal property transferred
for less than fair market value, or any
other arrangement through which the
recipient benefits financially, includ-
ing licenses for the construction or op-
eration of a Deep Water Port.

Departmental element means the fol-
lowing parts of DOT:

(a) The Office of the Secretary (OST);

(b) The Federal Aviation Administra-
tion (FAA);

(c) The United States Coast Guard
(USCG);

(d) The Federal Highway Administra-
tion (FHWA);

(e) The Federal Railroad Administra-
tion (FRA);

(f) The National Highway Traffic
Safety Administration (NHTSA);

(g) The Urban Mass Transportation
Administration (UMTA);

(h) The St. Lawrence Seaway Devel-
opment Corporation (SLSDC); and

(i) The Research and Special Pro-
grams Administration (RSPA).

Joint venture means an association of
two or more businesses to carry out a
single business enterprise for profit for
which purpose they combine their
property, capital, efforts, skills, and
knowledge.

Lessee means a business or person
that leases, or is negotiating to lease,
property from a recipient or the De-
partment on the recipient’s or Depart-
ment’s facility for the purpose of oper-
ating a transportation-related activity
or for the provision of goods or services
to the facility or to the public on the
facility.

Minority means a person who is a citi-
zen or lawful permanent resident of the
United States and who is:

(a) Black (a person having origins in
any of the black racial groups of Afri-
ca);

(b) Hispanic (a person of Mexican,
Puerto Rican, Cuban, Central or South
American, or other Spanish culture or
origin, regardless of race);

(c) Portuguese (a person of Por-
tuguese, Brazilian, or other Portuguese
culture or origin, regardless of race);

(d) Asian American (a person having
origins in any of the original peoples of
the Far East. Southeast Asia, the In-
dian subcontinent, or the Pacific Is-
lands); or

(e) American Indian and Alaskan Na-
tive (a person having origins in any of
the original peoples of North America.)

(f) Members of other groups, or other
individuals, found to be economically
and socially disadvantaged by the
Small Business Administration under
section 8(a) of the Small Business Act,
as amended (15 U.S.C. 637(a)).

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00224 Fmt 8010 Sfmt 8010 E:\CFR\167195.041 167195



225

Office of the Secretary of Transportation § 23.41

Minority business enterprise or MBE
means a small business concern, as de-
fined pursuant to section 3 of the Small
Business Act and implementing regula-
tions, which is owned and controlled by
one or more minorities or women. This
definition applies only to financial as-
sistance programs. For the purposes of
this part, owned and controlled means
a business:

(a) Which is at least 51 per centum
owned by one or more minorities or
women or, in the case of a publicly
owned business, at least 51 per centum
of the stock of which is owned by one
or more minorities or women; and

(b) Whose management and daily
business operations are controlled by
one or more such individuals.

MBE coordinator means the official
designated by the head of the Depart-
ment element to have overall respon-
sibility for promotion of minority busi-
ness enterprise in his/her Departmental
element.

Noncompliance means the condition
existing when a recipient or contractor
has failed to implement the require-
ments of this part.

Primary recipient is a recipient who
receives DOT financial assistance and
passes some or all of this assistance on
to another recipient.

Program means any undertaking by a
recipient to use DOT financial assist-
ance, and includes the entire activity
any part of which receives DOT finan-
cial assistance.

Recipient means any entity, public or
private, to whom DOT financial assist-
ance is extended, directly or through
another recipient for any program.

Secretary means the Secretary of
transportation or any person whom he/
she has designated to act for him/her.

Set-aside means a technique which
limits consideration of bids or propos-
als to those submitted by MBEs.

[45 FR 21184, Mar. 31, 1980, as amended at 46
FR 60459, Dec. 10, 1981]

§ 23.7 Discrimination prohibited.
No person shall be excluded from par-

ticipation in, denied the benefits of, or
otherwise discriminated against in con-
nection with the award and perform-
ance of any contract covered by this
part, on the grounds of race, color, na-
tional origin, or sex.

Subpart B—[Reserved]

Subpart C—Department of Trans-
portation Financial Assistance
Programs

§ 23.41 General.
(a) Responsibilities of applicants and re-

cipients. (1) All applicants and recipi-
ents shall follow the requirements of
§ 23.43.

(2) Applicants and recipients in the
following categories who will let DOT-
assisted contracts shall implement an
MBE program containing the elements
set forth in § 23.45 (e) through (i). This
program shall be submitted for ap-
proval to the DOT element concerned
with the application for financial as-
sistance or project approval.

(i) Applicants for funds in excess of
$250,000, exclusive of transit vehicle
purchases, under sections, 3, 5, 9, 9A, 17
and 18 of the Urban Mass Transpor-
tation Act of 1964, as amended, and
Federal-aid urban systems.

(ii) Applicants for planning funds in
excess of $100,000 under section 6, 8, 9 or
9A of the Urban Mass Transportation
Act of 1964, as amended.

(iii) Applicants for Section 402 pro-
gram funds of the National Highway
Traffic Safety Administration;

(iv) Applicants for funds in excess of
$250,000 awarded by the Federal Avia-
tion Administration to general avia-
tion airports;

(v) Applicants for funds in excess of
$400,000 awarded by the Federal Avia-
tion Administration to non-hub air-
ports; and

(vi) Applicants for planning funds in
excess of $75,000 awarded by the Fed-
eral Aviation Administration.

(vii) Licensees or applicants for a li-
cense under the Deepwater Port Act of
1974 (33 U.S.C. 1501 et seq.).

(3) All applicants and recipients in
the following categories who will let
DOT-assisted contracts shall imple-
ment an MBE program containing all
the elements set forth in § 23.45. The
program shall be submitted for ap-
proval to the DOT element concerned
with the application for assistance or
project approval.

(i) Applicants for Federal-aid high-
way program funds;
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(ii) Applicants for funds in excess of
$500,000, exclusive of transit vehicle
purchases, under sections 3, 5, 9, 9A, 17
and 18 of the Urban Mass Transpor-
tation Act of 1964, as amended, and
Federal-aid urban systems;

(iii) Applicants for planning funds in
excess of $200,000 under section 6, 8, 9
and 9A of the Urban Mass Transpor-
tation Act of 1964, as amended.

(iv) Applicants for funds in excess of
$500,000 awarded by the Federal Avia-
tion Administration to large, medium
and small hub airports; and

(v) Applicants for financial assist-
ance programs, including loan guaran-
tees, by the Federal Railroad Adminis-
tration and the U.S. Railway Associa-
tion.

(b) Approval requirement. Applications
and funding agreements are signed and
authorizations to proceed are approved
only after the applicant’s MBE pro-
gram has been approved by the Depart-
mental element. This requirement ap-
plies to applications, authorizations to
proceed requested by Federal-aid high-
way program recipients, and requests
for draw downs from the U.S. Railway
Association submitted 90 days or more
following the effective date of this
part.

(c) Effect of agreement. The MBE pro-
gram prepared by the applicant and the
commitment made by the applicant to
carry out the MBE program is incor-
porated into and becomes part of this
agreement and subsequent financial as-
sistance agreements. The agreement
between the Department and the recip-
ient shall contractually bind the recip-
ient to the commitments made in the
MBE program, as approved by the De-
partment. Failure to keep these com-
mitments shall be deemed noncompli-
ance with this part. Once submitted
and approved, an MBE program is ap-
plicable to all DOT-assisted contracts
solicited and let by the applicant after
the approval date of the MBE program
regardless of the approval date of the
grant or project under which the con-
tracts are let.

(d) Other MBE programs. (1) Appli-
cants meeting the criteria set forth in
paragraphs (a)(2) and (3) of this section
who have formulated MBE programs
under previous requirements of DOT or
other agencies shall revise these pro-

grams to conform to the requirements
of this part prior to the approval of
their next application.

(2) An MBE program approved by one
Departmental element is acceptable to
all Departmental elements. Applicants
having an approved MBE program are
not required to resubmit the program
or to produce a new program for future
applications, as long as all require-
ments for approval continue to be met
and implementation of the program is
achieving compliance. The Depart-
mental element reassesses its approval
of the MBE program of continuing re-
cipients at least annually.

(e) Transit vehicle manufacturers.
Transit vehicle manufacturers who
wish to bid on UMTA-assisted transit
vehicle procurement contracts shall
have a UMTA-approved MBE program.
Each UMTA recipient shall require
these manufacturers to certify that
they have such a program as a condi-
tion for bidding on UMTA-assisted con-
tracts.

(f) Exemptions. The head of the De-
partmental element may, under appro-
priate circumstances, and with the
concurrence of the Secretary, grant de-
viations or exemptions from this sub-
part. A request for deviation or exemp-
tion from this subpart shall be in writ-
ing and shall include a showing as to
how the particular situation is excep-
tional and how the modified program
complies substantially with this part.
If the applicant asserts that State or
local law prohibits it from including a
particular provision in its program, the
applicant shall provide copies of all
legal citations supporting the claim.

[45 FR 21184, Mar. 31, 1980, as amended at 48
FR 33444, July 21, 1983]

§ 23.43 General requirements for re-
cipients.

(a) Each recipient shall agree to
abide by the statements in paragraphs
(a) (1) and (2) of this section. These
statements shall be included in the re-
cipient’s DOT financial assistance
agreement and in all subsequent agree-
ments between the recipient and any
subrecipient and in all subsequent
DOT-assisted contracts between recipi-
ents or subrecipients and any contrac-
tor.
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(1) ‘‘Policy. It is the policy of the De-
partment of Transportation that mi-
nority business enterprises as defined
in 49 CFR part 23 shall have the maxi-
mum opportunity to participate in the
performance of contracts financed in
whole or in part with Federal funds
under this agreement. Consequently
the MBE requirements of 49 CFR part
23 apply to this agreement.’’

(2) ‘‘MBE Obligation. (i) The recipient
or its contractor agrees to ensure that
minority business enterprises as de-
fined in 49 CFR part 23 have the maxi-
mum opportunity to participate in the
performance of contracts and sub-
contracts financed in whole or in part
with Federal funds provided under this
agreement. In this regard all recipients
or contractors shall take all necessary
and reasonable steps in accordance
with 49 CFR part 23 to ensure that mi-
nority business enterprises have the
maximum opportunity to compete for
and perform contracts. Recipients and
their contractors shall not discrimi-
nate on the basis of race, color, na-
tional origin, or sex in the award and
performance of DOT-assisted con-
tracts.’’

(b) Each DOT financial assistance
agreement shall include the following:
‘‘If as a condition of assistance the re-
cipient has submitted and the Depart-
ment has approved a minority business
enterprise affirmative action program
which the recipient agrees to carry
out, this program is incorporated into
this financial assistance agreement by
reference. This program shall be treat-
ed as a legal obligation and failure to
carry out its terms shall be treated as
a violation of this financial assistance
agreement. Upon notification to the re-
cipient of its failure to carry out the
approved program the Department
shall impose such sanctions as noted in
49 CFR part 23, subpart E, which sanc-
tions may include termination of the
agreement or other measures that may
affect the ability of the recipient to ob-
tain future DOT financial assistance.’’

(c) The recipient shall advise each
subrecipient, contractor, or sub-
contractor that failure to carry out the
requirements set forth in paragraph (a)
of this section shall constitute a
breach of contract and, after the notifi-
cation of the Department, may result

in termination of the agreement or
contract by the recipient or such rem-
edy as the recipient deems appropriate.

(d) Recipients shall take action con-
cerning lessees as follows:

(1) Recipients shall not exclude MBEs
from participation in business opportu-
nities by entering into long-term, ex-
clusive agreements with non-MBEs for
the operation of major transportation-
related activities or major activities
for the provision of goods and services
to the facility or to the public on the
facility.

(2) Recipients required to submit af-
firmative action programs under § 23.41
(a)(2) or (a)(3) that have business oppor-
tunities for lessees shall submit to the
Department for approval with their
programs overall goals for the partici-
pation as lessees of firms owned and
controlled by minorities and firms
owned and controlled by women. These
goals shall be for a specified period of
time and shall be based on the factors
listed in § 23.45(g)(5). Recipients shall
review these goals at least annually,
and whenever the goals expire. The re-
view shall analyze projected versus ac-
tual MBE participation during the pe-
riod covered by the review and any
changes in factual circumstances af-
fecting the selection of goals. Follow-
ing each review, the recipient shall
submit new overall goals to the De-
partment for approval. Recipients that
fail to meet their goals for MBE lessees
shall demonstrate to the Department
in writing that they made reasonable
efforts to meet the goals.

(3) Except as provided in this section,
recipients are not required to include
lessees in their affirmative action pro-
grams. Lessees themselves are not sub-
ject to the requirements of this part,
except for the obligation of § 23.7 to
avoid discrimination against MBEs.

§ 23.45 Required MBE program compo-
nents.

(a) A policy statement, expressing a
commitment to use MBEs in all aspects of
contracting to the maximum extent fea-
sible. (1) The applicant’s policymaking
body (Board, Council, etc.) shall issue a
policy statement, signed by the chair-
person, which expresses its commit-
ment to the program, outlines the var-
ious levels of responsibility and states

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00227 Fmt 8010 Sfmt 8010 E:\CFR\167195.042 167195



228

49 CFR Subtitle A (10–1–96 Edition)§ 23.45

the objectives of the program. The pol-
icy statement shall be circulated
throughout the applicant’s organiza-
tion and to minority, female, and non-
minority community and business or-
ganizations.

(b) The designation of liaison officer, as
well as such support staff as may be nec-
essary and proper to administer the pro-
gram, and a description of the authority,
responsibility, and duties of the liaison of-
ficer and support staff. (1) The Chief Ex-
ecutive Officer of the recipient shall
designate an MBE liaison officer and
adequate staff to administer the MBE
program. The MBE liaison officer shall
report directly to the Chief Executive
Officer.

(2) The MBE liaison officer shall be
responsible for developing, managing,
and implementing the MBE program on
a day-to-day basis; for carrying out
technical assistance activities for
MBEs; and for disseminating informa-
tion on available business opportuni-
ties so that MBEs are provided an equi-
table opportunity to bid on the appli-
cant’s contracts.

(c) Procedures to ensure that MBEs
have an equitable opportunity to compete
for contracts and subcontracts. The re-
cipient shall develop and use affirma-
tive action techniques to facilitate
MBE participation in contracting ac-
tivities. These techniques include:

(1) Arranging solicitations, time for
the presentation of bids, quantities,
specifications, and delivery schedules
so as to facilitate the participation
MBEs.

(2) Providing assistance to MBEs in
overcoming barriers such as the inabil-
ity to obtain bonding, financing, or
technical assistance.

(3) Carrying out information and
communications programs on contract-
ing procedures and specific contracting
opportunities in a timely manner, with
such programs being bilingual where
appropriate.

(d) Opportunities for the use of banks
owned and controlled by minorities or
women. (1) The recipient shall thor-
oughly investigate the full extent of
services offered by banks owned and
controlled by minorities or women in
its community and make the greatest
feasible use of these banks.

(2) Recipients shall also encourage
prime contractors to use the services of
banks owned and controlled by minori-
ties or women.

(e) MBE directory. (1) The recipient
shall have available a directory or
source list to facilitate identifying
MBEs with capabilities relevant to
general contracting requirements and
to particular solicitations. The recipi-
ent shall make the directory available
to bidders and proposers in their efforts
to meet the MBE requirements. It shall
specify which firms the Department,
recipient, or the Small Business Ad-
ministration has determined to be eli-
gible MBEs in accordance with proce-
dures set forth in this subpart. Recipi-
ents subject to the disadvantaged busi-
ness enterprise program requirements
of subpart D of this part shall compile
and update their directories annually.
The directories shall include the ad-
dresses of listed firms.

(2) [Reserved]
(f) Procedures to ascertain the eligibility

of MBEs and joint ventures involving
MBEs. (1) To ensure that its MBE pro-
gram benefits only firms owned and
controlled by minorities or women, the
recipient shall certify the eligibility of
MBEs and joint ventures involving
MBEs that are named by the competi-
tors in accordance with this subpart.
Recipients may, at their own discre-
tion, accept certifications made by
other DOT recipients.

(2) Recipients shall require their
prime contractors to make good faith
efforts to replace an MBE subcontrac-
tor that is unable to perform success-
fully with another MBE. The recipient
shall approve all substitutions of sub-
contractors before bid opening and dur-
ing contract performance, in order to
ensure that the substitute firms are el-
igible MBEs.

(3) Recipients covered by the dis-
advantaged business program require-
ments of subpart D of this part shall,
in determining whether a firm is an eli-
gible disadvantaged business enter-
prise, take at least the following steps:

(i) Perform an on-site visit to the of-
fices of the firm and to any job sites on
which the firm is working at the time
of the eligibility investigation;

(ii) Obtain the resumes or work his-
tories of the principal owners of the
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firm and personally interview these in-
dividuals;

(iii) Analyze the ownership of stock
in the firm, if it is a corporation;

(iv) Analyze the bonding and finan-
cial capacity of the firm;

(v) Determine the work history of the
firm, including contracts it has re-
ceived and work it has completed;

(vi) Obtain or compile a list of equip-
ment owned or available to the firm
and the licenses of the firm and its key
personnel to perform the work it seeks
to do as part of the DBE program; and

(vii) Obtain a statement from the
firm of the type of work it prefers to
perform as part of the DBE program.

(g) Percentage goals for the dollar value
of work to be awarded to MBEs. (1) Once
the recipient has reviewed proposed
contracting to identify those contract-
ing activities which have the greatest
potential for MBE participation, the
recipient shall set goals that are prac-
tical and related to the potential avail-
ability of MBEs in desired areas of ex-
pertise.

(2) The applicant/recipient shall es-
tablish two types of MBE goals:

(i) Overall goals for its entire MBE
program, for a specified period of time
(e.g. one year), or for a specific project,
(e.g. the construction of a facility); and

(ii) Contract goals on each specific
prime contract with subcontracting
possibilities, which the bidder or pro-
poser must meet or exceed or dem-
onstrate that it could not meet despite
its best efforts.

(3)(i) Recipients shall submit their
overall goals and a description of the
methodology used in establishing them
with their MBE program. When the
overall goals expire, new overall goals
shall be set and submitted to the De-
partment for approval. Contract goals
need not be submitted in the appli-
cant’s MBE program, but the program
shall contain a description of the meth-
odology to be used in establishing
them. Contract goals may require ap-
proval by the Department prior to con-
tract solicitation.

(ii) At the time the recipient submits
its overall goals to the Department for
approval, the recipient shall publish a
notice announcing these goals, inform-
ing the public that the goals and a de-
scription of how they were selected are

available for inspection during normal
business hours at the principal office of
the recipient for 30 days following the
date of the notice, and informing the
public that the Department and the re-
cipient will accept comments on the
goals for 45 days from the date of the
notice. The notice shall include ad-
dresses to which comments may be
sent, and shall be published in general
circulation media and available minor-
ity-focus media and trade association
publications, and shall state that the
comments are for informational pur-
poses only.

(4) Recipients covered by the dis-
advantaged business enterprise pro-
gram requirements of subpart D of this
part shall establish an overall goal and
contract goal for firms owned and con-
trolled by socially and economically
disadvantaged individuals. Other re-
cipients shall establish separate over-
all and contract goals for firms owned
and controlled by minorities and firms
owned and controlled by women, re-
spectively.

(5) The applicant shall consider the
following factors in setting overall
goals:

(i) Overall goals shall be based on
projection of the number and types of
contracts to be awarded by the appli-
cant and a projection of the number
and types of MBEs likely to be avail-
able to compete for contracts from the
recipient over the period during which
the goals will be in effect.

(ii) Overall goals shall also be based
on past results of the applicant’s/re-
cipient’s efforts to contract with MBEs
and the reasons for the high or low
level of those results.

(6) The applicant/recipient shall re-
view the overall goals at least annu-
ally. The review process shall analyze
projected versus actual MBE participa-
tion during the previous year. The nec-
essary revisions shall be made based on
the analysis and submitted to the De-
partment for approval.

(7) Goals shall be set for specific con-
tracts based on the known availability
of qualified MBEs.

(8) Recipients and contractors shall,
at a minimum, seek MBEs in the same
geographic area in which they seek
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contractors or subcontractors gen-
erally for a given solicitation. If the re-
cipient or contractor cannot meet the
goals using MBEs from this geographic
area, the recipient or contractor, as
part of its efforts to meet the goal,
shall expand its search to a reasonable
wider geographic area.

(h) A means to ensure that competitors
make good faith efforts to meet MBE con-
tract goals. (1) For all contracts for
which contract goals have been estab-
lished, the recipient shall, in the solici-
tation, inform competitors that the ap-
parent successful competitor will be re-
quired to submit MBE participation in-
formation to the recipient and that the
award of the contract will be condi-
tioned upon satisfaction of the require-
ments established by the recipient pur-
suant to this subsection.

(i) The apparent successful competi-
tor’s submission shall include the fol-
lowing information:

(A) The names and addresses of MBE
firms that will participate in the con-
tract;

(B) A description of the work each
named MBE firm will perform;

(C) The dollar amount of participa-
tion by each named MBE firm.

(ii) The recipient may select the time
at which it requires MBE information
to be submitted. Provided, that the
time of submission shall be before the
recipient commits itself to the per-
formance of the contract by the appar-
ent successful competitor.

(2) If the MBE participation submit-
ted in response to paragraph (h)(1) of
this section does not meet the MBE
contract goals, the apparent successful
competitor shall satisfy the recipient
that the competitor has made good
faith efforts to meet the goals.

(i) The recipient may prescribe other
requirements of equal or greater effec-
tiveness in lieu of good faith efforts.
Any recipient choosing alternative re-
quirements shall inform the DOT office
concerned by letter of the content of
the requirements it has prescribed
within 30 days of the effective date of
this subsection. The recipient may put
these alternative requirements into ef-
fect immediately and prior DOT ap-
proval of alternative requirements is
not necessary.

(ii) If the Department determines
that the alternative requirements are
not as or more effective than the good
faith efforts provisions of this sub-
section, the Department may require
the recipient to use the good faith ef-
forts requirements of this subsection
instead of the requirements it has pre-
scribed.

(3) Meeting MBE contract goals,
making good faith efforts as provided
in paragraph (h)(2) of this section, or
meeting requirements established by
recipients in lieu of good faith efforts,
is a condition of receiving a DOT-as-
sisted contract for which contract
goals have been established.

(i) [Reserved]
(j) A description of the methods by

which the recipient will require subrecipi-
ents, contractors, and subcontractors to
comply with applicable MBE require-
ments. (1) The recipient shall include in
its MBE program a description and the
specific language of any preconditions
to subgrants or contracts pertaining to
the use of MBEs, including sub-
contracting programs, it awards with
DOT funds in addition to those re-
quired by this section. It shall specify
on what size and/or type of contracts
and subgrants it includes such pre-
conditions. The description shall con-
tain a summary of the ways the recipi-
ent provides help to its subrecipients,
contractors, and subcontractors in
drafting and implementing their pro-
grams for using MBEs. The description
shall also include the means by which
the recipient enforces the requirements
placed on subrecipients, contractors
and subcontractors.

(2) Any MBE subcontracting pro-
grams required by the recipient in ad-
dition to those required by this section
shall be submitted to the recipient by
the apparent successful bidder/pro-
poser. The bidders/proposers shall be
advised in the solicitation that failure
to submit the additional MBE sub-
contracting program shall make the
bidder/proposer ineligible for award.

(k) Procedures by which the applicant/
recipient will implement MBE set-asides.
Where not prohibited by state or local
law and determined by the recipient to
be necessary to meet MBE goals, proce-
dures to implement MBE set-asides
shall be established. MBE set-asides
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shall be used only in cases where at
least three MBEs with capabilities con-
sistent with contract requirements
exist so as to permit competition.

APPENDIX A TO § 23.45—GUIDANCE CONCERNING
GOOD FAITH EFFORTS

To determine whether a competitor that
has failed to meet MBE contract goals may
receive the contract, the recipient must de-
cide whether the efforts the competitor made
to obtain MBE participation were ‘‘good
faith efforts’’ to meet the goals. Efforts that
are merely pro forma are not good faith ef-
forts to meet the goals. Efforts to obtain
MBE participation are not good faith efforts
to meet the goals, even if they are sincerely
motivated, if, given all relevant cir-
cumstances, they could not reasonably be ex-
pected to produce a level of MBE participa-
tion sufficient to meet the goals. In order to
award a contract to a competitor that has
failed to meet MBE contract goals, the recip-
ient must determine that the competitor’s
efforts were those that, given all relevant
circumstances, a competitor actively and ag-
gressively seeking to meet the goals would
make.

To assist recipients in making the required
judgment, the Department has prepared a
list of the kinds of efforts that contractors
may make in obtaining MBE participation.
It is not intended to be a mandatory check-
list; the Department does not require recipi-
ents to insist that a contractor do any one,
or any particular combination, of the things
on the list. Nor is the list intended to be ex-
clusive or exhaustive. Other factors or types
of efforts may be relevant in appropriate
cases. In determining whether a contractor
has made good faith efforts, it will usually
be important for a recipient to look not only
at the different kinds of efforts that the con-
tractor has made, but also the quantity and
intensity of these efforts.

The Department offers the following list of
kinds of efforts that recipients may consider:

(1) Whether the contractor attended any
pre-solicitation or pre-bid meetings that
were scheduled by the recipient to inform
MBEs of contracting and subcontracting op-
portunities;

(2) Whether the contractor advertised in
general circulation, trade association, and
minority-focus media concerning the sub-
contracting opportunities;

(3) Whether the contractor provided writ-
ten notice to a reasonable number of specific
MBEs that their interest in the contract was
being solicited, in sufficient time to allow
the MBEs to participate effectively;

(4) Whether the contractor followed up ini-
tial solicitations of interest by contacting
MBEs to determine with certainty whether
the MBEs were interested;

(5) Whether the contractor selected por-
tions of the work to be performed by MBEs
in order to increase the likelihood of meet-
ing the MBE goals (including, where appro-
priate, breaking down contracts into eco-
nomically feasible units to facilitate MBE
participation);

(6) Whether the contractor provided inter-
ested MBEs with adequate information about
the plans, specifications and requirements of
the contract;

(7) Whether the contractor negotiated in
good faith with interested MBEs, not reject-
ing MBEs as unqualified without sound rea-
sons based on a thorough investigation of
their capabilities;

(8) Whether the contractor made efforts to
assist interested MBEs in obtaining bonding,
lines of credit, or insurance required by the
recipient or contractor; and

(9) Whether the contractor effectively used
the services of available minority commu-
nity organizations; minority contractors’
groups; local, state and Federal minority
business assistance offices; and other organi-
zations that provide assistance in the re-
cruitment and placement of MBEs.
(Title VI of the Civil Rights Act of 1964; sec.
30 of the Airport and Airway Development
Act of 1970, as amended; sec. 905 of the Rail-
road Revitalization and Regulatory Reform
Act of 1976; sec. 19 of the Urban Mass Trans-
portation Act of 1964, as amended; 23 U.S.C.
324; E.O. 11625; E.O. 12138)
[45 FR 21184, Mar. 31, 1980, as amended at 46
FR 23461, Apr. 27, 1981; 52 FR 39230, Oct. 21,
1987]

§ 23.47 Counting MBE participation to-
ward meeting MBE goals.

MBE participation shall be counted
toward meeting MBE goals set in ac-
cordance with this subpart as follows:

(a) Once a firm is determined to be an
eligible MBE in accordance with this
subpart, the total dollar value of the
contract awarded to the MBE is count-
ed toward the applicable MBE goals.

(b) The total dollar value of a con-
tract to an MBE owned and controlled
by both minority males and non-minor-
ity females is counted toward the goals
for minorities and women, respec-
tively, in proportion to the percentage
of ownership and control of each group
in the business. The total dollar value
of a contract with an MBE owned and
controlled by minority women is
counted toward either the minority
goal or the goal for women, but not to
both. The contractor or recipient em-
ploying the firm may choose the goal
to which the contract value is applied.
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(c) A recipient or contractor may
count toward its MBE goals a portion
of the total dollar value of a contract
with a joint venture eligible under the
standards of this subpart equal to the
percentage of the ownership and con-
trols of the MBE partner in the joint
venture.

(d)(1) A recipient or contractor may
count toward its MBE goals only ex-
penditures to MBEs that perform a
commercially useful function in the
work of a contract. An MBE is consid-
ered to perform a commercially useful
function when it is responsible for exe-
cution of a distinct element of the
work of a contract and carrying out its
responsibilities by actually perform-
ing, managing, and supervising the
work involved. To determine whether
an MBE is performing a commercially
useful function, the recipient or con-
tractor shall evaluate the amount of
work subcontracted, industry prac-
tices, and other relevant factors.

(2) Consistent with normal industry
practices, an MBE may enter into sub-
contracts. If an MBE contractor sub-
contracts a significantly greater por-
tion of the work of the contract than
would be expected on the basis of nor-
mal industry practices, the MBE shall
be presumed not to be performing a
commercially useful function. The
MBE may present evidence to rebut
this presumption to the recipient. The
recipient’s decision on the rebuttal of
this presumption is subject to review
by the Department.

(e)(1) A recipient or contractor may
count toward its MBE, DBE or WBE
goals 60 percent of its expenditures for
materials and supplies required under a
contract and obtained from an MBE,
DBE or WBE regular dealer, and 100
percent of such expenditures to an
MBE, WBE, or DBE manufacturer.

(2) For purposes of this section, a
manufacturer is a firm that operates or
maintains a factory or establishment
that produces on the premises the ma-
terials or supplies obtained by the re-
cipient or contractor.

(3) For purposes of this section, a reg-
ular dealer is a firm that owns, oper-
ates, or maintains a store, warehouse,
or other establishment in which the
materials or supplies required for the
performance of the contract are

bought, kept in stock, and regularly
sold to the public in the usual course of
business. To be a regular dealer, the
firm must engage in, as its principal
business, and in its own name, the pur-
chase and sale of the products in ques-
tion. A regular dealer in such bulk
items as steel, cement, gravel, stone,
and petroleum products need not keep
such products in stock, if it owns or op-
erates distribution equipment. Brokers
and packagers shall not be regarded as
manufacturers or regular dealers with-
in the meaning of this section.

(f) A recipient or contractor may
count toward its MBE, DBE, or WBE
goals the following expenditures to
MBE, DBE, or WBE firms that are not
manufacturers or regular dealers:

(1) The fees or commissions charged
for providing a bona fide service, such
as professional, technical, consultant
or managerial services and assistance
in the procurement of essential person-
nel, facilities, equipment, materials or
supplies required for performance of
the contract, provided that the fee or
commission is determined by the recip-
ient to be reasonable and not excessive
as compared with fees customarily al-
lowed for similar services.

(2) The fees charged for delivery of
materials and supplies required on a
job site (but not the cost of the mate-
rials and supplies themselves) when the
hauler, trucker, or delivery service is
not also the manufacturer of or a regu-
lar dealer in the materials and sup-
plies, provided that the fee is deter-
mined by the recipient to be reasonable
and not excessive as compared with
fees customarily allowed for similar
services.

(3) The fees or commissions charged
for providing any bonds or insurance
specifically required for the perform-
ance of the contract, provided that the
fee or commission is determined by the
recipient to be reasonable and not ex-
cessive as compared with fees cus-
tomarily allowed for similar services.

[45 FR 21184, Mar. 31, 1980, as amended at 52
FR 39230, Oct. 21, 1987]

§ 23.49 Maintenance of records and re-
ports.

(a) In order to monitor the progress
of its MBE program the applicant/re-
cipient shall develop a recordkeeping
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system which will identify and assess
MBE contract awards, prime contrac-
tors’ progress in achieving MBE sub-
contract goals, and other MBE affirma-
tive action efforts.

(b) Specifically, the applicant/recipi-
ent shall maintain records showing:

(1) Procedures which have been
adopted to comply with the require-
ments of this part.

(2) Awards to MBEs. These awards
shall be measured against projected
MBE awards and/or MBE goals. To as-
sist in this effort, the applicant shall
obtain regular reports from prime con-
tractors on their progress in meeting
contractual MBE obligations.

(3) Specific efforts to identify and
award contracts to MBEs.

(c) Records shall be available upon
the request of an authorized officer or
employee of the government.

(d)(1) The recipient shall submit re-
ports conforming in frequency and for-
mat to existing contract reporting re-
quirements of the applicable Depart-
mental element. Where no such con-
tract reporting requirements exist,
MBE reports shall be submitted quar-
terly.

(2) These reports shall include as a
minimum:

(i) The number of contracts awarded
to MBEs;

(ii) A description of the general cat-
egories of contracts awarded to MBEs;

(iii) The dollar value of contracts
awarded to MBEs;

(iv) The percentage of the dollar
value of all contracts awarded during
this period which were awarded to
MBEs; and

(v) An indication of whether and the
extent of which the percentage met or
exceeded the goal specified in the ap-
plication.

(3) The records and reports required
by this section shall provide informa-
tion relating to firms owned and con-
trolled by minorities separately from
information relating to firms owned
and controlled by women. If the
records and reports include any section
8(a) contractors that are not minorities
or women, information concerning
these contractors shall also be recorded
and reported separately.

§ 23.51 Certification of the eligibility of
minority business enterprises.

(a) To ensure that this part benefits
only MBEs which are owned and con-
trolled in both form and substance by
one or more minorities or women, DOT
recipients shall use Schedules A and B
(reproduced at the end of this part) to
certify firms who wish to participate as
MBEs in DOT under this part.

(b) Except as provided in paragraph
(c) of this section, each business, in-
cluding the MBE partner in a joint ven-
ture, wishing to participate as a MBE
under this part in a DOT-assisted con-
tract shall complete and submit
Schedue A. Each entity wishing to par-
ticipate as a joint venture MBE under
this part in DOT-assisted contracts
shall in addition complete and submit
Schedule B. The schedule(s) shall be
signed and notarized by the authorized
representative of the business entity. A
business seeking certification as an
MBE shall submit the required sched-
ules with its bid or proposal for trans-
mission to the contracting agency in-
volved.

(c) Under the following cir-
cumstances, a business seeking to par-
ticipate as an MBE under this subpart
need not submit schedule A or B:

(1) If a DOT recipient has established
a different certification process that
DOT has determined to be as or more
effective than the process provided for
by this section. Where such a process
exists, potential MBE contractors shall
submit the information required by the
recipient’s process.

(2) If the potential MBE contractor
states in writing that it has submitted
the same information to or has been
certified by the DOT recipient in-
volved, any DOT element, or another
Federal agency that uses essentially
the same definition and ownership and
control criteria as DOT. The potential
MBE contractor shall obtain the infor-
mation and certification (if any) from
the other agency and submit it to the
recipient or cause the other agency to
submit it. The recipient may rely upon
such a certification. Where another
agency has collected information but
not made a determination concerning
eligibility, the DOT recipient shall
make its own determination based on
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the information it has obtained from
the other agency.

(3) If the potential MBE contractor
has been determined by the Small
Business Administration to be owned
and controlled by socially and eco-
nomically disadvantaged individuals
under section 8(a) of the Small Busi-
ness Act, as amended.

§ 23.53 Eligibility standards.
(a) The following standards shall be

used by recipients in determining
whether a firm is owned and controlled
by one or more minorities or women is
and shall therefore be eligible to be
certified as an MBE. Businesses ag-
grieved by the determination may ap-
peal in accordance with procedures set
forth in § 23.55.

(1) Bona fide minority group mem-
bership shall be established on the
basis of the individual’s claim that he
or she is a member of a minority group
and is so regarded by that particular
minority community. However, the re-
cipient is not required to accept this
claim if it determines the claim to be
invalid.

(2) An eligible minority business en-
terprise under this part shall be an
independent business. The ownership
and control by minorities or women
shall be real, substantial, and continu-
ing and shall go beyond the pro forma
ownership of the firm as reflected in its
ownership documents. The minority or
women owners shall enjoy the cus-
tomary incidents of ownership and
shall share in the risks and profits
commensurate with their ownership in-
terests, as demonstrated by a examina-
tion of the substance rather than form
of arrangements. Recognition of the
business as a separate entity for tax or
corporate purposes is not necessarily
sufficient for recognition as an MBE.
In determining whether a potential
MBE is an independent business, DOT
recipients shall consider all relevant
factors, including the date the business
was established, the adequacy of its re-
sources for the work of the contract,
and the degree to which financial,
equipment leasing, and other relation-
ships with nonminority firms vary
from industry practice.

(3) The minority or women owners
shall also possess the power to direct

or cause the direction of the manage-
ment and policies of the firm and to
make the day-to-day as well as major
decisions on matters of management,
policy, and operations. The firm shall
not be subject to any formal or infor-
mal restrictions which limit the cus-
tomary discretion of the minority or
women owners. There shall be no re-
strictions through, for example, bylaw
provisions, partnership agreements, or
charter requirements for cumulative
voting rights or otherwise that prevent
the minority or women owners, with-
out the cooperation or vote of any
owner who is not a minority or woman,
from making a business decision of the
firm.

(4) If the owners of the firm who are
not minorities or women are dispropor-
tionately responsible for the operation
of the firm, then the firm is not con-
trolled by minorities or women and
shall not be considered an MBE within
the meaning of this part. Where the ac-
tual management of the firm is con-
tracted out to individuals other than
the owner, those persons who have the
ultimate power to hire and fire the
managers can, for the purposes of this
part, be considered as controlling the
business.

(5) All securities which constitute
ownership and/or control of a corpora-
tion for purposes of establishing it as
an MBE under this part shall be held
directly by minorities or women. No
securities held in trust, or by any
guardian for a minor, shall be consid-
ered as held by minority or women in
determining the ownership or control
of a corporation.

(6) The contributions of capital or ex-
pertise by the minority or women own-
ers to acquire their interests in the
firm shall be real and substantial. Ex-
amples of insufficient contributions in-
clude a promise to contribute capital, a
note payable to the firm or its owners
who are not socially and economically
disadvantaged, or the mere participa-
tion as an employee, rather than as a
manager.

(b) In addition to the above stand-
ards, DOT recipients shall give special
consideration to the following cir-
cumstances in determining eligibility
under this part.
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(1) Newly formed firms and firms
whose ownership and/or control has
changed since the date of the advertise-
ment of the contract are closely scruti-
nized to determine the reasons for the
timing of the formation of or change in
the firm.

(2) A previous and/or continuing em-
ployer-employee relationship between
or among present owners is carefully
reviewed to ensure that the employee-
owner has management responsibilities
and capabilities discussed in this sec-
tion.

(3) Any relationship between an MBE
and a business which is not an MBE
which has an interest in the MBE is
carefully reviewed to determine if the
interest of the non-MBE conflicts with
the ownership and control require-
ments of this section.

(c) A joint venture is eligible under
this part if the MBE partner of the
joint venture meets the standards for
an eligible MBE set forth above and the
MBE partner is responsible for a clear-
ly defined portion of the work to be
performed and shares in the ownership,
control, management responsibilities,
risks, and profits of the joint venture.

(d) A joint venture is eligible to com-
pete in an MBE set-aside under this
part if the MBE partner of the joint
venture meets the standards of an eli-
gible MBE set forth above, and the
MBE partner’s share in the ownership,
control, and management responsibil-
ities, risks, and profits of the joint ven-
ture is at least 51 percent and the MBE
partner is responsible for a clearly de-
fined portion of the work to be per-
formed.

(e) A business wishing to be certified
as an MBE or joint venture MBE by a
DOT recipient shall cooperate with the
recipient in supplying additional infor-
mation which may be requested in
order to make a determination.

(f) Once certified, an MBE shall up-
date its submission annually by sub-
mitting a new Schedule A or certifying
that the Schedule A on file is still ac-
curate. At any time there is a change
in ownership or control of the firm, the
MBE shall submit a new schedule A.

(g) Except as provided in § 23.55, the
denial of a certification by the Depart-
ment or a recipient shall be final, for
that contract and other contracts

being let by the recipient at the time
of the denial of certification. MBEs and
joint ventures denied certification may
correct deficiencies in their ownership
and control and apply for certification
only for future contracts.

(h) Recipients shall safeguard from
disclosure to unauthorized persons in-
formation that reasonably may be re-
garded as confidential business infor-
mation, consistent with Federal, state
and local law.

§ 23.55 Appeals of denials of certifi-
cation as an MBE.

(a) Filing. Any firm which believes
that it has been wrongly denied certifi-
cation as an MBE or joint venture
under §§ 23.51 and 23.53 by the Depart-
ment or a recipient of DOT financial
assistance may file an appeal in writ-
ing, signed and dated, with the Depart-
ment. The appeal shall be filed no later
than 180 days after the date of denial of
certification. The Secretary may ex-
tend the time for filing or waive the
time limit in the interest of justice,
specifying in writing the reasons for so
doing. Third parties who have reason
to believe that another firm has been
wrongly denied or granted certification
as an MBE or joint venture may advise
the Secretary. This information is not
considered an appeal pursuant to this
section.

(b) Decision to investigate. The Sec-
retary ensures that a prompt investiga-
tion is made pursuant to prescribed
DOT title VI investigation procedures.

(c) Status of certification during the in-
vestigation. The Secretary may at his/
her discretion, deny the MBE or joint
venture in question eligibility to par-
ticipate as an MBE DOT-assisted con-
tracts let during the pendancy of the
investigation, after providing the MBE
or joint venture in question an oppor-
tunity to show cause by written state-
ment to the Secretary why this should
not occur.

(d) Cooperation in investigation. All
parties shall cooperate fully with the
investigation. Failure or refusal to fur-
nish requested information or other
failure to cooperate is a violation of
this part.

(e) Determinations. The Secretary
makes one of the following determina-
tions and informs the MBE or joint
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venture in writing of the reasons for
the determination:

(1) The MBE or joint venture is cer-
tified; or

(2) The MBE or joint venture is not
eligible to be certified and is denied eli-
gibility to participate as an MBE in
any direct or DOT-assisted contract
until a new application for certifi-
cation is approved by the recipient.

Subpart D—Implementation of
Section 105(f) of the Surface
Transportation Assistance Act
of 1982

SOURCE: 48 FR 33442, July 21, 1983, unless
otherwise noted.

§ 23.61 Purpose.
(a) The purpose of this subpart is to

implement section 106(c) of the Surface
Transportation and Uniform Reloca-
tion Assistance Act of 1987 (Pub. L. 100–
17) and section 105(f) of the Airport and
Airway Safety and Capacity Expansion
Act of 1987 (Pub. L. 100–223) so that, ex-
cept to the extent the Secretary deter-
mines otherwise, not less than ten per-
cent of the funds authorized by the Act
for the programs listed in § 23.63 of this
subpart is expended with small busi-
ness concerns owned and controlled by
socially and economically disadvan-
taged individuals.

(b) The ten percent level of participa-
tion for disadvantaged businesses es-
tablished by section 106(c) and section
105(f) will be achieved if recipients
under the programs covered by this
subpart set and meet overall disadvan-
taged business goals of at least ten per-
cent.

[48 FR 33442, July 21, 1983, as amended at 52
FR 39230, Oct. 21, 1987; 53 FR 18286, May 23,
1988]

§ 23.62 Definitions.
The following definitions apply to

this subpart. Where these definitions
are inconsistent with the definitions of
§ 23.5 of this part, these definitions con-
trol for all other purposes under this
part.

Act means the Surface Transpor-
tation and Uniform Relocation Assist-
ance Act of 1987 (Pub. L. 100–17), with
respect to financial assistance pro-
grams of the FHWA and UMTA, and

the Airport and Airway Safety and Ca-
pacity Expansion Act of 1987 (Pub. L.
100–223), with respect to FAA programs.

Disadvantaged business means a small
business concern: (a) Which is at least
51 percent owned by one or more so-
cially and economically disadvantaged
individuals, or, in the case of any pub-
licly owned business, at least 51 per-
cent of the stock of which is owned by
one or more socially and economically
disadvantaged individuals; and (b)
whose management and daily business
operations are controlled by one or
more of the socially and economically
disadvantaged individuals who own it.

Small business concern means a small
business as defined pursuant to section
3 of the Small Business Act and rel-
evant regulations promulgated pursu-
ant thereto except that a small busi-
ness concern shall not include any con-
cern or group of concerns controlled by
the same socially and economically
disadvantaged individual or individuals
which has annual average gross re-
ceipts in excess of $14 million over the
previous three fiscal years. The Sec-
retary shall adjust this figure from
time to time for inflation.

Socially and economically disadvan-
taged individuals means those individ-
uals who are citizens of the United
States (or lawfully admitted perma-
nent residents) and who are women,
Black Americans, Hispanic Americans,
Native Americans, Asian-Pacific Amer-
icans, or Asian-Indian Americans and
any other minorities or individuals
found to be disadvantaged by the Small
Business Administration pursuant to
section 8(a) of the Small Business Act.
Recipients shall make a rebuttable pre-
sumption that individuals in the fol-
lowing groups are socially and eco-
nomically disadvantaged. Recipients
also may determine, on a case-by-case
basis, that individuals who are not a
member of one of the following groups
are socially and economically dis-
advantaged.

(a) Black Americans which includes
persons having origins in any of the
Black racial groups of Africa;

(b) Hispanic Americans which includes
persons of Mexican, Puerto Rican,
Cuban, Central or South American, or
other Spanish or Portuguese culture or
origin, regardless of race;
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(c) Native Americans which includes
persons who are American Indians, Es-
kimos, Aleuts, or Native Hawaiians;

(d) Asian-Pacific Americans which in-
cludes persons whose origins are from
Japan, China, Taiwan, Korea, Vietnam,
Laos, Cambodia, the Philippines,
Samoa, Guam, the U.S. Trust Terri-
tories of the Pacific, and the Northern
Marianas; and

(e) Asian-Indian Americans which in-
cludes persons whose origins are from
India, Pakistan, and Bangladesh.

[48 FR 33442, July 21, 1983, as amended at 52
FR 39230, Oct. 21, 1987; 53 FR 18286, May 23,
1988]

§ 23.63 Applicability.
This subpart applies to all DOT fi-

nancial assistance in the following cat-
egories that recipients expend in DOT-
assisted contracts:

(a) Federal-aid highway funds au-
thorized by title I of the Act;

(b) Urban mass transportation funds
authorized by title I or III of the Act or
the Urban Mass Transportation Act of
1964, as amended; and

(c) Funds authorized by title I, II (ex-
cept section 203) or III of the Surface
Transportation Assistance Act of 1982
(Pub. L. 97–424) and obligated on or
after April 2, 1987.

(d) Funds authorized under section
title I of the Airport and Airway Safe-
ty and Capacity Expansion Act of 1987
(Pub. L. 100–223).

[52 FR 39231, Oct. 21, 1987, as amended at 53
FR 18286, May 23, 1988]

§ 23.64 Submission of overall goals.
(a) Each recipient of funds to which

this subpart applies that is required to
have an MBE program under § 23.41 of
this part shall establish an overall goal
for the use of disadvantaged businesses.

(b) Each recipient required to estab-
lish an overall goal shall calculate it in
terms of a percentage of one of the fol-
lowing bases, as applicable:

(1) For recipients of Federal-aid high-
way funds, all such funds that the re-
cipient will expend in DOT-assisted
contracts in the forthcoming fiscal
year; or

(2) For recipients of urban mass
transportation or airport funds, all
such funds (exclusive of funds to be ex-
pended for purchases of transit vehi-

cles) that the recipient will expend in
DOT-assisted contracts in the forth-
coming fiscal year. In appropriate
cases, the UMTA or FAA Adminis-
trator may permit recipients to express
overall goals as a percentage of funds
for a particular grant, project, or group
of grants and/or projects.

(c) Each recipient of Federal-aid
highway funds, urban mass transpor-
tation funds, or airport funds shall sub-
mit its overall goal to FHWA or UMTA
or FAA, as appropriate, for approval 60
days before the beginning of the Fed-
eral fiscal year to which the goal ap-
plies. An UMTA or FAA recipient cal-
culating its overall goal as a percent-
age of funds for a particular grant,
project, or group of grants or projects
shall submit its overall goal to UMTA
or FAA at a time determined by the
UMTA or FAA Administrator.

(d) Recipients submitting a goal of
ten percent or more shall submit the
goal under the procedures set forth in
§ 23.45(g) of this part.

(e) If an FHWA or UMTA or FAA re-
cipient requests approval of an overall
goal of less than ten percent, the recip-
ient shall take the following steps in
addition to those set forth in § 23.45(g)
of this part:

(1) Submit with its request a jus-
tification including the elements set
forth in § 23.65;

(2) Ensure that the request is signed,
or concurred in, by the Governor of the
state (in the case of a state transpor-
tation agency), the Mayor or other
elected official(s) responsible for the
operation of a mass transit agency; or,
with respect to an airport sponsor, the
elected official, head of the board, or
other official responsible for the oper-
ation of the sponsor, and

(3) Consult with minority and general
contractors’ associations, community
organizations, and other officials or or-
ganizations which could be expected to
have information concerning the avail-
ability of disadvantaged businesses and
the adequacy of the recipient’s efforts
to increase the participation of such
businesses. If it appears to the Admin-
istrator that the recipient has failed to
consult with a relevant person or orga-
nization, the Administrator may direct
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the recipient to consult with that per-
son or organization.

[48 FR 33442, July 21, 1983, as amended at 53
FR 18286, May 23, 1988]

§ 23.65 Content of justification.
An FHWA or UMTA or FAA recipient

requesting approval of an overall goal
of less than ten percent shall include
information on the following points in
its justification. Guidance concerning
this information is found in appendix
D.

(a) The recipient’s efforts to locate
disadvantaged businesses;

(b) The recipient’s efforts to make
disadvantaged businesses aware of con-
tracting opportunities;

(c) The recipient’s initiatives to en-
courage and develop disadvantaged
businesses;

(d) Legal or other barriers impeding
the participation of disadvantaged
businesses at at least a ten percent
level in the recipient’s DOT-assisted
contracts, and the recipient’s efforts to
overcome or mitigate the effects of
these barriers;

(e) The availability of disadvantaged
businesses to work on the recipient’s
DOT-assisted contracts;

(f) The size and other characteristics
of the minority population of the re-
cipient’s jurisdiction, and the rel-
evance of these factors to the availabil-
ity or potential availability of dis-
advantaged businesses to work on the
recipient’s DOT-assisted contracts; and

(g) A summary of the views and in-
formation concerning the availability
of disadvantaged businesses and the
adequacy of the recipient’s efforts to
increase the participation of such busi-
nesses provided by the persons and or-
ganizations consulted by the recipient
under § 23.64(f)(3).

[48 FR 33442, July 21, 1983, as amended at 53
FR 18286, May 23, 1988]

§ 23.66 Approval and disapproval of
overall goals.

(a) The Administrator reviews and
approves any overall goal of ten per-
cent or more submitted by a recipient
as provided in § 23.45(g) of this part.

(b) The Administrator of the con-
cerned Departmental element approves
a requested goal of less than ten per-
cent if he or she determines, on the

basis of the recipient’s justification
and any other information available to
the Administrator, that

(1) The recipient is making all appro-
priate efforts to increase disadvan-
taged business participation in its
DOT-assisted contracts to a ten per-
cent level; and

(2) Despite the recipient’s efforts, the
recipient’s requested goal represents a
reasonable expectation for the partici-
pation of disadvantaged businesses in
its DOT-assisted contracts, given the
availability of disadvantaged busi-
nesses to work on these contracts.

(c) Before approving or disapproving
a requested goal of less than ten per-
cent, the Administrator provides the
Director of the DOT Office of Small
and Disadvantaged Business Utiliza-
tion with an opportunity to review and
comment on the request.

(d) If the Administrator does not ap-
prove the goal the recipient has re-
quested, the Administrator, after con-
sulting with the recipient, establishes
an adjusted overall goal. The adjusted
overall goal represents the Administra-
tor’s determination of a reasonable ex-
pectation for the participation of dis-
advantaged businesses in the recipients
DOT-assisted contracts, and is based on
the information provided by the recipi-
ent and/or other information available
to the Administrator.

(e) The Administrator may condition
the approval or establishment of any
overall goal on any reasonable future
action by the recipient.

§ 23.67 Special provision for transit ve-
hicle manufacturers.

(a) Each UMTA recipient shall re-
quire that each transit vehicle manu-
facturer, as a condition of being au-
thorized to bid on transit vehicle pro-
curements in which UMTA funds par-
ticipate, certify that it has complied
with the requirements of this section.
This requirement shall go into effect
on October 1, 1983.

(b) Each manufacturer shall establish
and submit for the UMTA Administra-
tor’s approval an annual percentage
overall goal. The base from which the
goal is calculated shall be the amount
of UMTA financial assistance partici-
pating in transit vehicle contracts to

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00238 Fmt 8010 Sfmt 8010 E:\CFR\167195.043 167195



239

Office of the Secretary of Transportation § 23.69

be performed by the manufacturer dur-
ing the fiscal year in question. Funds
attributable to work performed outside
the United States and its territories,
possessions, and commonwealths shall
be excluded from this base. The re-
quirements and procedures of § 23.64 (d)
and (e)(1) and §§ 23.65—23.66 of this sub-
part shall apply to transit vehicle man-
ufacturers as they apply to recipients.

(c) The manufacturer may make the
certification called for in paragraph (a)
if it has submitted the goal required by
paragraph (b) and the UMTA Adminis-
trator has either approved it or not dis-
approved it.

§ 23.68 Compliance.
(a) Compliance with the require-

ments of this subpart is enforced
through the provisions of this section,
not through the provisions of subpart E
of this part.

(b) Failure of a recipient to have an
approved MBE program, including an
approved overall goal, as required by
§ 23.64 of this subpart, is noncompliance
with this subpart.

(c) If a recipient fails to meet an ap-
proved overall goal, it shall have the
opportunity to explain to the Adminis-
trator of the concerned Department
element why the goal could not be
achieved and why meeting the goal was
beyond the recipient’s control.

(d)(1) If the recipient does not make
such an explanation, or if the Adminis-
trator determines that the recipient’s
explanation does not justify the failure
to meet the approved overall goal, the
Administrator may direct the recipient
to take appropriate remedial action.
Failure to take remedial action di-
rected by the Administrator is non-
compliance with this subpart.

(2) Before the Administrator deter-
mines whether a recipient’s expla-
nation justifies its failure to meet the
approved overall goal, the Adminis-
trator gives the Director, Office of
Small and Disadvantaged Business Uti-
lization, an opportunity to review and
comment on the recipient’s expla-
nation.

(e)(1) In the event of noncompliance
with this subpart by a recipient of Fed-
eral-aid highway funds, the FHWA Ad-
ministrator may take any action pro-
vided for in 23 CFR 1.36.

(2) In the event of noncompliance
with this subpart by a recipient of
funds administered by UMTA or FAA,
the UMTA or FAA Administrator may
take appropriate enforcement action.
Such action may include the suspen-
sion or termination of Federal funds or
the refusal to approve projects, grants,
or contracts until deficiencies are rem-
edied.

[48 FR 33442, July 21, 1983; 48 FR 41163, Sept.
14, 1983, as amended at 53 FR 18286, May 23,
1988]

§ 23.69 Challenge procedure.

(a) Each recipient required to estab-
lish an overall goal under § 23.64 shall
establish a challenge procedure con-
sistent with this section to determine
whether an individual presumed to be
socially and economically disadvan-
taged as provided in § 23.62 is in fact so-
cially and economically disadvantaged.

(b) The recipient’s challenge proce-
dure shall provide as follows:

(1) Any third party may challenge
the socially and economically dis-
advantaged status of any individual
(except an individual who has a current
8(a) certification from the Small Busi-
ness Administration) presumed to be
socially and economically disadvan-
taged if that individual is an owner of
a firm certified by or seeking certifi-
cation from the recipient as a dis-
advantaged business. The challenge
shall be made in writing to the recipi-
ent.

(2) With its letter, the challenging
party shall include all information
available to it relevant to a determina-
tion of whether the challenged party is
in fact socially and economically dis-
advantaged.

(3) The recipient shall determine, on
the basis of the information provided
by the challenging party, whether
there is reason to believe that the chal-
lenged party is in fact not socially and
disadvantaged.

(i) If the recipient determines that
there is not reason to believe that the
challenged party is not socially and
economically disadvantaged, the recip-
ient shall so inform the challenging
party in writing. This terminates the
proceeding.
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(ii) If the recipient determines that
there is reason to believe that the chal-
lenged party is not socially and eco-
nomically disadvantaged, the recipient
shall begin a proceeding as provided in
paragraphs (b) (4), (5), and (6) of this
section.

(4) The recipient shall notify the
challenged party in writing that his or
her status as a socially and economi-
cally disadvantaged individual has
been challenged. The notice shall iden-
tify the challenging party and summa-
rize the grounds for the challenge. The
notice shall also require the challenged
party to provide to the recipient, with-
in a reasonable time, information suffi-
cient to permit the recipient to evalu-
ate his or her status as a socially and
economically disadvantaged individual.

(5) The recipient shall evaluate the
information available to it and make a
proposed determination of the social
and economic disadvantage of the chal-
lenged party. The recipient shall notify
both parties of this proposed deter-
mination in writing, setting forth the
reasons for its proposal. The recipient
shall provide an opportunity to the
parties for an informal hearing, at
which they can respond to this pro-
posed determination in writing and in
person.

(6) Following the informal hearing,
the recipient shall make a final deter-
mination. The recipient shall inform
the parties in writing of the final de-
termination, setting forth the reasons
for its decision.

(7) In making the determinations
called for in paragraphs (b) (3), (5), and
(6) of this section, the recipient shall
use the standards set forth in appendix
C to this subpart.

(8) During the pendancy of a chal-
lenge under this section, the presump-
tion that the challenged party is a so-
cially and economically disadvantaged
individual shall remain in effect.

(c) The final determination of the re-
cipient under paragraphs (b)(3)(i) and
(b)(6) may be appealed to the Depart-
ment by the adversely affected party to
the proceeding under the procedures of
§ 23.55 of this part.

APPENDIX A TO SUBPART D—SECTION-
BY-SECTION ANALYSIS

This section-by-section analysis describes
the provisions of the final rule. This mate-
rial is normally published in the preamble to
the final rule. However, the Department be-
lieves that it may be useful to recipients,
contractors, and the public to publish this
information in an appendix to the final regu-
lation. As a result, this information will be
available to users of the Code of Federal Reg-
ulations as well as to persons who have ac-
cess to the FEDERAL REGISTER print of the
regulation.

Section 23.61 Purpose.

This section states that the purpose of sub-
part D is to implement section 106(c) of the
Surface Transportation and Uniform Reloca-
tion Assistance Act of 1987 and section 105(f)
of the Airport and Airway Safety and Capac-
ity Expansion Act of 1987. The rest of the
section restates the text of the statute and
states that the ten percent level of disadvan-
taged business participation established by
the statute will be achieved if recipients set
and meet goals of at least ten percent. The
Department of Transportation is committed
to carrying out section 106(c) and section
105(f) and achieving its objectives, and in-
tends to enforce the obligations of the recipi-
ents and contractors under section 106(c) and
section 105(f) and 49 CFR part 23.

Section 23.62 Definitions.

As used in subpart D, the word Act means
the Surface Transportation and Uniform Re-
location Assistance Act of 1987 Airport and
Airway Safety and Capacity Expansion Act
of 1987. The definition of the term disadvan-
taged business in subpart D is very similar to
the definition of the term minority business
enterprise used for other purposes in 49 CFR
part 23. A different term is employed in rec-
ognition of the fact that a slightly different
set of individuals is eligible to own and con-
trol a disadvantaged business than is eligible
to own and control a minority business en-
terprise. In either case, at least 51 percent of
the business must be owned by one or more
of the eligible individuals, and the firm’s
management and daily business operations
must be controlled by one or more of the eli-
gible individuals who own it. It is important
to note that the business owners themselves
must control the operations of the business.
Absentee ownership, or titular ownership by
an individual who does not take an active
role in controlling the business, is not con-
sistent with eligibility as a disadvantaged
business under this regulation. In order to be
an eligible disadvantaged business, a firm
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must meet the criteria of § 23.53 of this regu-
lation and must be certified as 49 CFR part
23 provides.

Small business concern is defined as a small
business meeting the standards of section 3
of the Small Business Act and relevant regu-
lations that implement it. These regulations
are summarized in appendix B to the sub-
part. It should be emphasized that any busi-
ness which fails to qualify under the stand-
ards as a small concern, including a firm cer-
tified by SBA under the 8(a) program, cannot
be certified as a disadvantaged business,
even though it is owned and controlled by so-
cially and economically disadvantaged indi-
viduals. Since the small business status of a
firm can change over the years, we rec-
ommend that recipients make a point of re-
viewing periodically the small business sta-
tus of firms with existing certifications peri-
odically to make sure that they still qualify.

Congress determined, in order to ensure
that the DBE program meets its objective of
helping small minority businesses become
self-sufficient and able to compete in the
market with non-disadvantaged firms, that
DBE firms should ‘‘graduate’’ from the pro-
gram once their average annual receipts
reached $14 million.

In implementing this provision, recipients
should note that a firm is not ‘‘graduated’’
from the program, and hence no longer an el-
igible DBE, until its average annual gross re-
ceipts over the previous three-year period ex-
ceed $14 million. The fact that a firm exceeds
$14 million in gross receipts in a single year
does not necessarily result in ‘‘graduation.’’
For example, suppose a firm has the follow-
ing history:
1985—$11 million
1986—$13 million
1987—$14 million
1988—$14 million
1989—$15 million
The firm makes $14 million in 1987. However,
the firm’s average annual gross receipts for
1985–87 are $12.67 million, so the firm remains
eligible in 1988. This hypothetical firm would
remain eligible in 1989 as well, since its aver-
age annual gross receipts for 1986–88 would be
$13.67 million. However, the firm’s average
annual gross receipts for 1987–89 would be
$14.3 million. As a result, the firm would not
be an eligible DBE in 1990.

It should also be pointed out the $14 mil-
lion ceiling, like small business size limits
under section 3 of the Small Business Act,
includes revenues of ‘‘affiliates’’ of the firm
as well as the firm itself. This is the import
of the ‘‘any concern or group of concerns’’
language. In addition, firms still are subject
to applicable lower limits on business size
established by the Small Business Adminis-
tration in 13 CFR part 121. For example, if
SBA regulations say that $7.5 million aver-
age gross annual revenues is the size limit

for a certain type of business, that size limit,
rather than the overall $14 million ceiling,
determines whether the firm qualifies in
terms of its size to be a DBE.

Socially and economically disadvantaged indi-
viduals is the term that defines the persons
eligible to own and control a disadvantaged
business. The term includes the following
people: First, anyone found to be socially
and economically disadvantaged by SBA
under the 8(a) program is regarded as so-
cially and economically disadvantaged for
the purpose of DOT-assisted programs. Sec-
ond, any individual who is a member of one
of the designated groups (Black Americans,
Hispanic Americans, Native Americans,
Asian-Pacific Americans, and Asian Indian-
Americans or women) is rebuttably pre-
sumed to be socially and economically dis-
advantaged. By rebuttably presumed, we mean
that the socially and economically disadvan-
taged status of any individual who is a mem-
ber of one of the groups is normally assumed
by the recipient. With the exception of per-
sons whose origins are from Burma and Thai-
land the members of these presumed groups
are exactly the same persons who are consid-
ered to be minorities for purposes of the § 23.5
definition of ‘‘minority.’’

Individuals whose origins are from Burma
and Thailand are not presumed to be socially
and economically disadvantaged individuals
for purposes of subpart D. This means that
firms owned and controlled by such individ-
uals are eligible to be considered as MBEs
for purposes of FRA, NHTSA and other DOT
financial assistance programs but not as dis-
advantaged businesses for purposes of
FHWA, UMTA and FAA programs (unless
their owners are determined to be socially
and economically disadvantaged on an indi-
vidual basis). If SBA determines any addi-
tional groups to be presumptively socially
and economically disadvantaged, these
groups will become eligible for consideration
as owners of disadvantaged businesses on the
same basis as Black Americans, Hispanic
Americans, and members of the other pre-
sumptive groups.

A recipient may, through its certification
program, determine that individuals who are
not members of any of the presumptive
groups are socially and economically dis-
advantaged. On this basis, for example, dis-
abled Vietnam veterans, Appalachian white
males, Hasidic Jews, or any other individuals
who are able to demonstrate to the recipient
that they are socially and economically dis-
advantaged may be treated as eligible to own
and control a disadvantaged business, on the
same basis as a member of one of the pre-
sumptive groups. It must be emphasized that
these individuals are not determined to be
socially and economically disadvantaged on
the basis of their group membership. Rather,
the social and economic disadvantage of
each must be determined on an individual,

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00241 Fmt 8010 Sfmt 8010 E:\CFR\167195.044 167195



242

49 CFR Subtitle A (10–1–96 Edition)Pt. 23, Subpt. D, App. A

case-by-case basis. Guidance for making
these determinations is found in appendix C.

Section 23.63 Applicability.

This section provides that subpart D ap-
plies to all DOT financial assistance in a
number of categories that recipients expend
‘‘in DOT-assisted contracts.’’ This last
phrase is very important. The base from
which goals are calculated is not the total
amount of money which each recipient re-
ceives from FHWA or FAA or UMTA. It is
the amount of money that the recipient ex-
pends in DOT-assisted contracts. Funds that
the recipient does not expend in contracts
(i.e., funds spent by an FHWA or FAA recipi-
ent to acquire right-of-way or otherwise ac-
quire land or pay its own employees to su-
pervise construction; funds used by an
UMTA recipient to pay salaries of bus driv-
ers) not part of the base from which the
overall goal is calculated. Only those funds
to be expended by the recipient in contracts
are available to create contracting opportu-
nities for disadvantaged businesses, so only
these funds comprise the base from which
goals for the use of disadvantaged businesses
are calculated.

The first category of program funds to
which subpart D applies is Federal-aid high-
way funds authorized by title I of the Act.
The second category is urban mass transpor-
tation funds authorized by title I (i.e., inter-
state transfer and substitution funds) or
title III of the Act. The third category is
funds authorized by title I, title II (except
section 203), or title III of the Surface Trans-
portation Assistance Act of 1982 which were
obligated on or after April 2, 1987 (the enact-
ment date of the STURAA). The provisions
of subpart D also apply to the FAA-adminis-
tered airport funds authorized by the Airport
and Airway Safety and Capacity Expansion
Act of 1987.

Section 23.64 Submission of Overall Goals.

This section concerns the procedures for
submission of overall goals to be used by re-
cipients of funds covered by this subpart.
Paragraph (a) is intended to avoid the impo-
sition of new administrative burdens on re-
cipients of relatively low amounts of DOT fi-
nancial assistance. This paragraph provides
that only those recipients who are required
to have MBE programs under 49 CFR part 23
must comply with the goal setting require-
ments of subpart D. This includes all state
transportation agencies who receive FHWA
funds and UMTA recipients who receive at
least $250,000 in UMTA capital and operating
funds, exclusive of funds for transit vehicle
purchases, or $100,000 in UMTA planning
funds. Recipients of FAA airport program
funds who receive planning funds in excess of
$75,000 or more than $250,000 (general avia-
tion airports), $400,000 (non-hub airports), or

$500,000 (hub airports) in FAA assistance also
must submit overall goals. UMTA or FAA re-
cipients who are not required to have an
MBE program by § 23.41 need not comply
with the goal setting provisions of subpart
D.

Paragraph (b) describes how recipients cal-
culate their overall goals. Recipients of
FHWA funds use as the base for calculating
their percentage goal all Federal-aid funds
that the recipient will expend in DOT-as-
sisted contracts in the forthcoming fiscal
year. Funds authorized by section 202 of the
STAA are considered to be Federal-aid high-
way funds for this purpose. For UMTA or
FAA funds, the base is all Federal funds (ex-
clusive of funds to be expended for transit
vehicle purchases) that the recipient will ex-
pend in DOT-assisted contracts in the forth-
coming fiscal year. The UMTA or FAA Ad-
ministrator may, however, allow recipients
to base their goals on Federal funds received
for a particular grant, project, or group of
grants or projects.

The Department is aware that recipients
may not be aware of the exact amount of
Federal funds to be received or to be used in
Federally-assisted contracts in the forth-
coming fiscal year. However, it is reasonable
to expect that recipients will have a close
enough projection so that they can deter-
mine a reasonable expectation for disadvan-
taged business participation expressed in
percentage terms.

Paragraph (c) provides that, with the ex-
ception of UMTA or FAA recipients calculat-
ing their goals on a grant or project basis,
each UMTA, FHWA, or FAA recipient which
must submit an overall goal is required to do
so by the August 1 preceding the beginning
of the fiscal year to which the goals apply.
For example, goal submissions pertaining to
fiscal year 1985 are due August 1, 1984. In the
case of Fiscal Year 1984, DOT expects recipi-
ents to submit their overall goals for ap-
proval as close to August 1 as possible.

Paragraph (d) provides that, if the recipi-
ent is submitting a goal of ten percent or
more, the recipient simply submits the goal
under the procedures of § 23.45(g) of this part,
exactly in the manner that goals have been
required to be submitted under the existing
regulation.

Paragraph (e) concerns the situation in
which a recipient is requesting approval of
an overall goal of less than ten percent. Such
a recipient is required to comply with the
steps set forth in § 23.45(g). However, it is re-
quired to take three additional steps. First,
it must submit a justification for its request
containing the information listed in § 23.65.

Second, it must ensure that the request is
signed or concurred in by the Governor of
the state (in the case of a state transpor-
tation agency) or the Mayor or other elected
official responsible for the operation of a
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mass transit agency. If the official respon-
sible for the operation of a mass transit
agency or airport sponsor is not a Mayor, an-
other appropriate elected official or officials
should provide the signature or concurrence
(e.g., a County Executive, the Chairman of a
Board of Directors for a transit authority
consisting of elected officials, etc.). The rea-
son for this requirement is to ensure that a
request for a goal of less than ten percent
has the backing of the responsible elected of-
ficial. This should help to prevent frivolous
requests or requests based solely on the
views of the non-elected staff of a state or
local agency. It is also intended to protect
the Department from becoming involved in a
disagreement between, for example, a state
transportation agency and a governor over
disadvantaged business policy. It will also
signal to the Department that a request for
a lower goal has the backing of the highest
responsible elected official involved with the
jurisdiction.

The third requirement is that, before mak-
ing a request for a goal of less than ten per-
cent, the recipient must consult with minor-
ity and general contracting associations,
community organizations (particularly mi-
nority community organizations) and other
officials or organizations which can be ex-
pected to have information concerning the
availability of disadvantaged businesses and
the adequacy of recipients’ efforts to in-
crease the participation of such businesses.
This consultation need not involve a formal
public comment period. However, it should
involve contact between responsible offi-
cial(s) of the recipient and representatives of
the organizations consulted, which should
also have the opportunity to provide written
information.

The provision is based on the belief that
the organizations consulted are likely to be
in a position to give the recipient useful in-
formation concerning the availability of dis-
advantaged businesses and the effectiveness
of and problems with the recipient’s efforts
to increase disadvantaged business participa-
tion. The information sought in the con-
sultation is intended to include the views of
the consulted parties on the points listed in
paragraph (a)—(f) of § 23.65. Such information
is important to the recipient in formulating
a request for a goal of less than ten percent,
the Department in evaluating such a re-
quest, and to both the recipient and the De-
partment in attempting to determine what
additional steps would be appropriate to in-
crease disadvantaged business participation
in the future.

There may be some circumstances in which
a recipient will have failed to consult with a
party whose information could be very useful
to the formulation and evaluation of a re-
quest for a goal less than ten percent. If the
Administrator becomes aware of such a case,
the Administrator has the discretion to tell

the recipient to go back and consult with
that party. Pending this further consulta-
tion, the Administrator would not approve
the request for a goal of less than ten per-
cent.

Section 23.65 Content of Justification.

Section 23.65 lists the types of information
that a recipient seeking a goal of less than
ten percent must provide to the Adminis-
trator. The purpose of this information is to
enable the Department to make an informed
determination of what the reasonable
expection for the recipient’s disadvantaged
business participation level is for the forth-
coming fiscal year. These items of informa-
tion are discussed in greater detail in appen-
dix D. In the absence of a justification, the
FHWA, UMTA, or FAA Administrators will
not be able to consider a request for a goal
of less than ten percent.

Section 23.66 Approval and Disapproval of
Overall Goals.

Paragraph (a) of this section concerns the
situation in which a recipient submits for
approval an overall goal of ten percent or
more. In response to such a request, the Ad-
ministrator follows the review and approval
procedure provided in § 23.45(g) of the exist-
ing rule. The FHWA, UMTA, or FAA Admin-
istrators will review and approve goals sub-
mitted under this paragraph in the same
manner and in accordance with the same
policies as they have reviewed and approved
overall goals under the existing 49 CFR part
23.

Paragraph (b) concerns a situation in
which a recipient has requested approval of a
goal of less than ten percent. In order to ap-
prove the goal the recipient has requested,
the Administrator must make two deter-
minations. First, the Administrator must de-
termine that the recipient is making all ap-
propriate efforts to increase disadvantaged
participation on its DOT-assisted contracts
to at least a ten percent level. Second, the
Administrator must determine that, despite
the recipient’s efforts, the goal requested by
the recipient is the reasonable expectation,
short of ten percent, for the participation of
disadvantaged businesses in its DOT-assisted
contracts, given the availability of disadvan-
taged businesses to work on these contracts.

Both of these determinations are very im-
portant. The concept of a goal as the reason-
able expectation for the recipient’s perform-
ance recognizes the possibility that there
may be limits, related to the availability of
disadvantaged businesses, that prevent the
attainment of a ten percent goal. Before
granting a request for a goal below ten per-
cent, the Administrator must determine that
such a limit does in fact exist. However, the
idea of a reasonable expectation also as-
sumes that the recipient is doing everything
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it can to increase disadvantaged business
participation, both by seeking to increase
the availability of disadvantaged businesses
and seeking to increase the ability of avail-
able disadvantages businesses to work on its
contracts. If the recipient is not taking all
appropriate steps to increase disadvantaged
business participation, then the goal it has
requested is not its reasonable expectation
for disadvantaged business participation.

If the Administrator does not approve the
goal the recipient has requested, the Admin-
istrator, after consulting with the recipient,
establishes an adjusted overall goal, which
represents his or her determination of the
reasonable expectation for recipient’s dis-
advantaged business participation. This ad-
justed overall goal is on information pro-
vided by the recipient or any other informa-
tion available to the Administrator from
other sources, including input from inter-
ested groups and the past performance of the
recipient or other recipients whose situation
is analogous to that of the recipient in ques-
tion. In approving either the goal requested
by the recipient or in establishing an ad-
justed overall goal, the Administrator may
always condition the approval or establish-
ment of an overall goal on any reasonable fu-
ture action by the recipient.

Section 23.67 Special Provision for Transit
Vehicle Manufacturers.

This section addresses the special situation
of the purchase of transit vehicles by UMTA
recipients. The intent of this section is to
provide a simplified method by which transit
vehicle manufacturers and UMTA recipients
can meet disadvantaged business obliga-
tions. The Department does not directly reg-
ulate transit vehicle manufacturers, since
they are not the recipients of Federal finan-
cial assistance from UMTA. Rather, they are
contractors to UMTA recipients. Con-
sequently, paragraph (a) imposes the basic
obligation of this section on UMTA recipi-
ents themselves.

Paragraph (a) is a requirement that UMTA
recipients condition the authority of manu-
facturers to bid on UMTA-assisted transit
vehicle procurements on a certification by
the manufacturer that it has complied with
the other provisions of this section. In order
to permit manufacturers reasonable start-up
time, and to avoid disruption of the whole
procurement process, this requirement does
not go into effect until October 1, 1983.

Paragraph (b) requires that, in order to
make this certification, manufacturers have
UMTA-approved overall goal. The base for
calculating these goals is the amount of
UMTA financial assistance participating in
transit vehicle contracts to be performed by
the manufacturer during the fiscal year in
question. The Department is aware that
UMTA recipients order some vehicles from
foreign manufacturers and that the vehicles

produced by domestic manufacturers use for-
eign components in some cases. The Depart-
ment’s regulation does not, of course, have
extraterritorial application. Consequently,
the manufacturer may exclude from the base
from which the goal is calculated the value
of the work performed abroad. For example,
suppose an UMTA recipient buys a bus from
a Canadian manufacturer for $100,000. Fifty
percent of the work on the bus is performed
in Canada. In this case, the amount of funds
contributing toward the base from which the
manufacturer’s goal is calculated is $40,000
(i.e., eighty percent of the $50,000 of the
value of the bus attributable to work per-
formed in the United States).

In submitting an overall goal for the
UMTA Administrator’s approval, the manu-
facturer is required to follow the same proce-
dures as recipients with respect to timing,
justification of goals, etc. The Administrator
follows the same criteria and has the same
authority with respect to approval and con-
ditioning of recipient’s overall goals as he or
she does with respect to recipient’s goals.
The UMTA Administrator may issue addi-
tional guidance with respect to procedures
for the submission of overall goals and the
content or justification of overall goals that
take into account special circumstances of
transit vehicle manufacturers, if this ap-
pears appropriate.

Paragraph (c) provides that the manufac-
turer may make the certification to recipi-
ents required by paragraph (a) if it has sub-
mitted the goals provided for by this section
and the UMTA Administrator has either ap-
proved them or not disapproved them. This
provision is intended to prevent delays in
transit vehicle procurements.

Section 23.68 Compliance.

Paragraph (a) points out that compliance
with subpart D, as distinguished from com-
pliance with other portions of the regula-
tion, is enforced through § 23.68 rather than
through subpart E of the regulation. For ex-
ample, a recipient’s failure to have an ap-
proved overall goal as required by subpart D
would be treated under § 23.68. A complaint of
discrimination against a recipient by a par-
ticular disadvantaged business would be han-
dled under the procedures of subpart E. Para-
graphs (b) and (d)(1) list the three cir-
cumstances in which a recipient may find it-
self in noncompliance with subpart D. These
are the only three circumstances in which a
recipient may be found in noncompliance
with subpart D. While a recipient may be in
noncompliance with 49 CFR part 23 for other
reasons, these other types of noncompliance
are handled through the procedures of sub-
part E.

Paragraph (b) names the first two situa-
tions in which a recipient may be found in
noncompliance with subpart D. First, the re-
cipient can be in noncompliance by failing to

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00244 Fmt 8010 Sfmt 8010 E:\CFR\167195.044 167195



245

Office of the Secretary of Transportation Pt. 23, Subpt. D, App. A

have an approved overall goal as required by
§ 23.64. This includes not only the situation
in which the recipient does not submit a goal
to the Department for approval, but also sit-
uations in which a recipient does not accept
an adjusted overall goal established by the
Administrator or fails or refuses to carry out
conditions established by the Administrator
under § 23.66(e).

Second, a recipient may be in noncompli-
ance if it does not have an approved dis-
advantaged business program. Subpart D
does not, in itself, require the creation of
such a program. However, such a program, as
prescribed by other provisions of 49 CFR part
23, is essential if a recipient is to comply
with the disadvantaged business participa-
tion requirements of subpart D. Con-
sequently, the failure to have a program, or
failure to have a program which fully meets
the requirements of 49 CFR part 23, is non-
compliance with subpart D.

For example, 49 CFR part 23 requires that,
before a recipient awards a contract, it en-
sure that the apparent successful bidder has
met the contract goal or has demonstrated
good faith efforts to do so. If a recipient’s
program does not provide for making this de-
termination before the award of contract,
but instead provides for checking the dis-
advantaged business participation efforts of
the contractor only after the award of the
contract, the recipient has a program that
does not conform to 49 CFR part 23. The re-
cipient may therefore be found in noncompli-
ance with subpart D.

Paragraphs (c) and (d)(1) concern the pro-
cedure that recipients and the Department
must follow when a recipient is falling or has
fallen short of its approved overall goal. The
goal-setting process is intended to deter-
mine, in advance, the reasonable expectation
for the recipient’s disadvantaged business
participation. These paragraphs are intended
to provide for the situation in which the re-
cipient’s performance does not meet this ex-
pectation. At any time the Administrator re-
quests it, or at the recipient’s own initiative,
the recipient would make an explanation to
the Administrator concerning why the goal
could not be achieved. This explanation, if it
is to be satisfactory to the Administrator,
must demonstrate that recipient’s failure to
meet the goal is for reasons beyond the re-
cipient’s control.

For example, if the recipient expected sub-
stantial disadvantaged business participa-
tion in a major project, and the project was
postponed by litigation or a natural disaster,
the recipient could make a case that its fail-
ure to meet the goal was attributable to fac-
tors beyond its control. A situation that
might arise more frequently concerns the
failure of contractors to meet contract goals.
Under the Department’s regulation, recipi-
ents may award contracts to contractors
who do not meet contract goals if these con-

tractors demonstrate to the recipient that
they have made good faith efforts to do so. It
is conceivable that a recipient would have
set contract goals commensurate with its
overall goal, would have given appropriate
scrutiny to the claims of contractors that
they made unsuccessful but good faith ef-
forts to meet these contract goals, and
awarded contracts to contractors who did
not meet contract goals in a number of in-
stances. Collectively, these contract awards
would cause the recipient to fall below its
overall goal.

The Administrator may take cir-
cumstances of this kind into account in de-
termining whether a recipient’s failure to
meet its overall goal was because of factors
beyond the recipient’s control. In doing so,
however, the Administrator also would con-
sider the degree of scrutiny by the recipients
of contractors’ claims of unsuccessful good
faith efforts and the efforts the recipient
made in order to make up for shortfalls in
particular contracts and prevent such short-
falls in other contracts.

If the recipient’s explanation that factors
beyond its control prevented achievement of
the overall goal is determined by the Admin-
istrator to justify the failure to reach the
goal, the matter is closed. If the recipient
does not provide an explanation or if the Ad-
ministrator determines that the recipient’s
explanation is not adequate, the Adminis-
trator may take the additional step of di-
recting the recipient to take appropriate re-
medial action. Remedial action includes pro-
spective steps to improve disadvantaged
business participation, such as additional
outreach, assistance to disadvantaged busi-
nesses or, where not inconsistent with state
or local law, the use of set-asides. In order to
take the remedial steps which the Adminis-
trator prescribes, the recipient may have to
devote additional resources to the task.

Failure or refusal by the recipient to take
these remedial steps is the third form of non-
compliance with subpart D. The Department
wants to make it very clear that failure to
meet an overall goal, as such, does not con-
stitute noncompliance with subpart D. How-
ever, if the recipient fails to meet the goal,
does not satisfactorily explain its failure to
meet the goal as being beyond its control,
and then fails or refuses to take remedial
steps prescribed by the Administrator, it
would be in noncompliance.

Paragraph (e) sets forth the sources of
sanctions for recipient noncompliance under
subpart D. These sanctions are the same
measures that are available to the FHWA,
UMTA or FAA Administrator with respect to
the failure of a recipient to carry out any
condition of receiving Federal financial as-
sistance.
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Section 23.69 Challenge Procedure.

The proposal in the NPRM to make the
presumption of social and economic dis-
advantage rebuttable caused some confusion
among recipients who commented. They
asked whether this meant that they had to
investigate the social and economic status of
each business owner that sought certifi-
cation for programs covered by subpart D.
They also asked by what criteria, and
through what procedure, the rebuttable pre-
sumption would be applied.

This section is intended to answer these
questions. First, the basic meaning of a pre-
sumption of social and economic disadvan-
tage is that the recipient assumes that a
member of the designated groups is socially
and economically disadvantaged. In making
certification decisions, the recipient relies
on this presumption, and does not inves-
tigate the social and economic status of indi-
viduals who fall into one of the presumptive
groups.

However, saying that the presumption is
rebuttable means that a third party may
challenge the actual social and/or economic
disadvantage of a business owner who has re-
ceived or is seeking certification for his firm
from the recipient. The procedures for mak-
ing such a challenge are spelled out in this
section. They are set forth in detail in § 23.69
and are basically self-explanatory. Two
points deserve emphasis. First, the proce-
dures are intended to be informal. Recipients
are not required to establish elaborate court-
like tribunals, use strict rules of evidence,
etc. Second, while a challenge is in progress,
the presumption of social and economic dis-
advantage remains in effect. Therefore, if a
firm has been certified, and the social and
economic disadvantage of its owner is under
challenge, the firm continues to be certified
and eligible to be considered a disadvantaged
business for purposes of the recipient’s DOT-
assisted contracting activities.

Amendments to § 23.41(a)

The NPRM proposed to make technical
amendments to § 23.41(a)(2)(i) and
§ 23.41(a)(3)(ii). These amendments added ad-
ditional UMTA funding sources (e.g. Section
9A) to the list of sources from which funds
would contribute toward the threshold
amounts for determining whether UMTA re-
cipients had to have MBE programs. There
were no comments on these proposed
changes. These amendments are adopted un-
changed from the NPRM. The final rule
makes similar amendments to § 23.41 (a)(2)(ii)
and (a)(3)(iii).

Relationship Between Subpart D and the
Remainder of 49 CFR Part 23

In order to prevent uncertainty, the De-
partment wishes to restate the relationship
between subpart D and the remainder of 49

CFR part 23. Under 49 CFR part 23, certain
recipients are required to have MBE pro-
grams. It is only these recipients who are re-
quired to follow the provisions of subpart D.
Recipients who must implement subpart D
do so only with respect to their FHWA and
UMTA programs cited in subpart D. For ex-
ample, a state department of transportation
receiving funds from FHWA, UMTA, NHTSA,
FRA, and FAA would be required to follow
the subpart D goal procedures with respect
only to its FHWA and UMTA funds. It would
not be required to do so for its FAA, NHTSA,
and FRA funds. The recipient would con-
tinue to follow all applicable procedures of 49
CFR part 23 with respect to the FAA, FRA,
and the NHTSA funds.

With respect to FHWA and UMTA-assisted
programs, recipients will now set only one
DBE goal, at both the overall and contract
goal level. There are no longer separate DBE
and WBE goals. Rather, the single DBE goal
applies to all DBEs, whether they are owned
and controlled by minorities or by women.

The contract award procedures of 49 CFR
part 23 apply to contracts under subpart D
just as they do to contracts under other pro-
visions of 49 CFR part 23. Recipients may
award contracts to those successful bidders
who meet contract goals or demonstrate
that they made good faith efforts to do so.

Recipients must certify the eligibility of
firms to participate under subpart D pro-
grams just as they do with respect to pro-
grams covered by other provisions of 49 CFR
part 23. For businesses owned and controlled
by members of the presumptive groups listed
in the definition of socially and economi-
cally disadvantaged individuals in subpart D,
the certification process is, with one excep-
tion, exactly the same as the certification
process that has existed all along under 49
CFR part 23. The exception is that individ-
uals with origins in Burma, Thailand, and
Portugal are presumed to be socially and
economically disadvantaged. They can be el-
igible under subpart D only if they success-
fully demonstrate to the recipient that they
are socially and economically disadvantaged
as individuals.

However, businesses owned and controlled
by individuals with origins in these coun-
tries continue to be eligible minority busi-
nesses under other provisions of 49 CFR part
23. The result is that these firms may be cer-
tified for participation in FAA, FRA,
NHTSA, or other DOT-assisted programs as
before, but must make an individual showing
of social and economic disadvantage in order
to be regarded as eligible to participate in
FHWA and UMTA programs as disadvan-
taged businesses. The same requirement for
an individual determination of social and
economic disadvantage applies to any indi-
vidual who is not a member of one of the pre-
sumptive groups, such as a nonminority
woman, a handicapped person, etc.
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Decertification Procedures

Substantial concern has been expressed
about the infiltration of DOT-assisted pro-
grams by ‘‘fronts’’—businesses that claim to
be owned and controlled by minorities,
women, or other disadvantaged individuals,
but which, in fact are ineligible for partici-
pation is DOT-assisted programs as MBEs,
WBEs or disadvantaged businesses.

The Department wants to take this oppor-
tunity to reemphasize the importance of
scrutiny of all firms seeking to participate
in DOT-assisted programs. We believe
strongly that recipients should take prompt
action to ensure that only firms meeting the
eligibility criteria of 49 CFR part 23 partici-
pate as MBEs, WBEs, or disadvantaged busi-
nesses in DOT-assisted programs. This means
not only that recipients should carefully
check the eligibility of firms applying for
certification for the first time, but also that
they should review the eligibility of firms
with existing certifications in order to en-
sure that they are still eligible. A firm’s cir-
cumstances, organization, ownership or con-
trol can change over time, resulting in a
once-eligible firm becoming ineligible. A sec-
ond look at a firm previously found to be eli-
gible may reveal factors leading, on renewed
consideration, to a determination that it is
ineligible.

49 CFR part 23 does not, as presently draft-
ed, prescribe any particular procedures for
actions by recipients to remove the
eligiblity of firms that they have previously
treated as eligible. When a recipient comes
to believe that a firm with a current certifi-
cation is not eligible, the Department rec-
ommends that the recipients take certain
steps before removing the firm’s eligibility.
The recipient should inform the firm in writ-
ing of its concerns about the firm’s eligi-
bility, give the firm an opportunity to re-
spond to these concerns in person and in
writing, and provide the firm a written ex-
planation of the reasons for the recipient’s
final decision. This process may be brief and
informal. For example, the firm’s oppor-
tunity to respond to the recipient’s concerns
need not involve a formal court-type hear-
ing. However, in the interest of ensuring
that eligibility removal decisions are made
fairly, these steps should take place before a
firm’s eligibility is removed. The Depart-
ment believes that such a procedure in so-
called ‘‘decertification’’ cases will make the
procedure fairer and better administratively,
as well as help prevent unnecessary proce-
dural litigation. Procedures of this kind are
not a regulatory requirement, but the De-
partment believes that, as a matter of pol-
icy, that they are advisable for recipients to
use.

Once a recipient has made a final decision
on certification, that determination goes
into effect immediately with respect to the

recipient’s DOT-assisted contracts (see
§ 23.53(g)). If a firm that has been denied cer-
tification or has been decertified appeals the
recipient’s action to the Department under
§ 23.55, or if a third party challenges the re-
cipient’s decision to certify the firm under
§ 23.55, the recipient’s action remains in ef-
fect until and unless the Department makes
a determination under § 23.55 reversing the
recipient’s action. The recipient’s action is
not stayed during the pendancy of a § 23.55
appeal.

For example, if a recipient has decertified
a firm and the firm appeals the decertifica-
tion to DOT, the firm remains ineligible for
consideration as a disadvantaged business
with respect to the recipient’s DOT-assisted
programs until and unless the Department
finds that the firm is eligible. Likewise, if
the recipient has certified the firm as eligi-
ble, the firm remains eligible while the De-
partment’s consideration of a third party’s
challenge to its eligiblity is pending. The De-
partment has followed this policy and inter-
pretation of its regulations consistently
under the existing rule, and we will continue
to do so with respect to subpart D.

There is only one exception to this rule.
Section 23.55(c) provides that, in appropriate
cases, the Secretary may deny the firm in
question eligiblity to participate as an MBE
(or disadvantaged business) on DOT-assisted
contracts let during the pendacy of the in-
vestigation, after providing the firm an op-
portunity to show cause by written state-
ment to the Secretary why this should not
occur. This paragraph is intended, and has
been consistently interpreted and applied by
the Department, to cover only a situation in
which the recipient has decided that a firm
is eligible and a third party has challenged
the correctness of the recipient’s determina-
tion. As a matter of policy, the Department
believes that the award of contracts to ineli-
gible firms is a very serious blow to the in-
tegrity of the Department’s program. Con-
sequently, if it appears to the Department
that a challenged firm’s eligibility is in seri-
ous doubt, the Department, under § 23.55(c),
can administratively ‘‘enjoin’’ the firm’s
participation pending a final determination
on the merits of the challenge to its certifi-
cation. This provision does not, however, au-
thorize the Department to maintain a firm’s
certification in effect pending the outcome
of the § 23.55 Appeal, when the recipient has
refused to certify or has decertified the firm.

[48 FR 33442, July 21, 1983, as amended at 52
FR 39231, Oct. 21, 1987; 53 FR 18287, May 23,
1988]

APPENDIX B TO SUBPART D—
DETERMINATIONS OF BUSINESS SIZE

In determining the eligibility of businesses
for purposes of 49 CFR part 23, recipients
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must determine whether or not a business is
a small business concern as defined by sec-
tion 3 of the Small Business Act. If a busi-
ness is not a small business concern accord-
ing to these standards, then it is not eligible
to participate as an MBE, WBE, or disadvan-
taged business under 49 CFR part 23. This is
true even though the business may be owned
and controlled by minorities, women, or so-
cially and economically disadvantaged indi-
viduals and is eligible in all other respects.
Even a firm certified by the SBA under the
8(a) program is not eligible under this regu-
lation if it is not a small business.

In determining whether a business is a
small business concern, recipients should
apply the standards established by the Small
Business Administration in 13 CFR part 121.
In particular, recipients should refer to
§ 121.3–8 (Definition of Small Business for
Government Procurement) and § 121.3–12
(Definition of Small Business for Govern-
ment Subcontractors). This appendix lists
the most frequent applications of these sec-
tions to the kinds of contracting done by
FHWA and UMTA recipients. For informa-
tion on types of businesses not listed in this
appendix (e.g., manufacturers), recipients
should consult § 121.3–8 and the appendices to
13 CFR part 121.

Recipients should apply the following size
standards:

1. Subcontracts of $10,000 or less: A business
is small if, including its affiliates, it does
not have more than 500 employees.

2. Subcontracts over $10,000 and prime con-
tracts:

A business is regarded as small if it meets
the following criteria:

(a) Construction.
(1) General Construction (in which less

than 75 percent of the work falls into one of
the categories in paragraph (2)): The firm’s
average annual receipts for the three preced-
ing fiscal years do not exceed $12 million.

(2) Special trade contractors:

Type of firm

Maximum aver-
age annual re-

ceipts in preced-
ing 3 fiscal years

Plumbing, heating (except electric) and
air-conditioning.

$5 million for all
types of con-
tractors on this
list.

Painting, paperhanging, and decorating ....
Masonry, stone setting, and other

stonework.
Plastering, drywall, acoustical and insulat-

ing work.
Terazzo, tile, marble, and mosaic work .....
Carpentering and flooring ..........................
Floor laying and other floorwork ................
Roofing and sheet metal work ...................
Concrete work ............................................
Water well drilling .......................................
Structural steel erection .............................
Glass and glazing work .............................
Excavating and foundation work ................

Type of firm

Maximum aver-
age annual re-

ceipts in preced-
ing 3 fiscal years

Wrecking and demolition work ...................
Installation or erection of buildings equip-

ment.
Special trade contractors, not elsewhere

classified.

(b) Suppliers of manufactured goods: The
firm, including its affiliates, must not have
more than 500 employees.

(c) Service contractors:

Type of firm

Maximum average
annual receipts in
preceding 3 fiscal

years (in millions of
dollars)

Engineering ............................................ $7.5
Janitorial and custodial .......................... 4.5
Computer programming or data proc-

essing ................................................. 4
Computer Maintenance ......................... 7
Protective Services ................................ 4.5
Others not mentioned in 13 CFR

121.3–8(e) .......................................... 2

APPENDIX C TO SUBPART D—GUIDANCE
FOR MAKING DETERMINATIONS OF SO-
CIAL AND ECONOMIC DISADVANTAGE

Before making any determination of social
and economic disadvantage, the recipient
should always determine whether a firm is a
small business concern. If it is not, then the
firm is not eligible to be considered a dis-
advantaged business, and no further deter-
minations need be made.

Under the definition of ‘‘socially and eco-
nomically disadvantaged individual’’ used in
subpart D of this part, members of the
named groups (Black Americans, Hispanic
Americans, Native Americans, Asian Pacific
Americans, and Asian-Indian Americans) and
persons certified as socially and economi-
cally disadvantaged by the Small Business
Administration (SBA) under the SBA’s sec-
tion 8(a) program are presumed to be both
socially and economically disadvantaged.
This presumption is rebuttable. This means
that, as part of a challenge to the eligibility
of a firm a recipient has certified under
§ 23.69 of this regulation, a third party may
present evidence that the firm’s owners are
not truly socially and/or ecomonically dis-
advantaged, even though they are members
of one of the presumptive groups. Recipients
must follow the challenge procedure in § 23.69
when a challenge is made, using this appen-
dix for guidance in making determinations
under that procedure.

Under the regulation, anyone who has been
certified by SBA under its 8(a) program as
socially and economically disadvantaged is
automatically considered to be a socially
and economically disadvantaged individual
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for purposes of this regulation. However, the
absence of an 8(a) certification does not
mean that an individual or firm is ineligible
under this regulation.

Recipients should continue the existing
practice of making their own judgments
about whether an individual is in fact a
member of one of the presumptive groups. If
an individual has not maintained identifica-
tion with the group to the extent that he or
she is commonly recognized as a group mem-
ber, it is unlikely that he or she will in fact
have suffered the social disadvantage which
members of the group are presumed to have
experiences. If an individual has not held
himself or herself out to be a member of one
of the groups, has not acted as a member of
a community of disadvantaged persons, and
would not be identified by persons in the
population at large as belonging to the dis-
advantaged group, the individual should be
required to demonstrate social disadvantage
on an individual basis.

For example, an individual could dem-
onstrate that he had a Chinese ancestor.
However, this hypothetical person has never
lived in a Chinese-American community, has
held himself out to be white for driver’s li-
cense or other official records purposes, has
not previously claimed to be a Chinese-
American, and would not be perceived by
others in either the Chinese-American com-
munity or non-minority community to be a
Chinese-American (or any other sort of
Asian-Pacific American) by virtue of his ap-
pearance, culture, language or associations.
The recipient should not regard this individ-
ual as an Asian-Pacific American.

Individuals who are not presumed to be so-
cially and economically disadvantaged by
virtue of membership in one of these groups
may, nevertheless, be found to be socially
and economically disadvantaged on a case-
by-case basis. If an individual requests that
his or her business be certified as an eligible
disadvantaged business under subpart D, the
recipient, as part of its certification process,
is responsible for making a determination of
social and economic disadvantage.

In making determinations of social and
economic disadvantage, recipients should be
guided by the following standards, which
have been adopted from materials prepared
by the SBA.

A. SOCIAL DISADVANTAGE

(1) Elements of Social Disadvantage. In order
to determine that an individual is socially
disadvantaged, the recipient must conclude
that the individual meets the following
standards:

(i) The individual’s social disadvantage
must stem from his or her color; national or-
igin; gender; physical handicap; long-term
residence in an environment isolated from
the mainstream of American society; or
other similar cause beyond the individual’s

control. The individual cannot establish so-
cial disadvantage on the basis of factors
which are common to small business persons
who are not socially disadvantaged. For ex-
ample, because of their marginal financial
status, many small businesses have dif-
ficulty obtaining credit through normal
banking channels. An individual predicating
a social disadvantage claim on denial of
bank credit to his or her firm would have to
establish that the denial was based on one or
more of the listed causes, or similar causes—
not simply on the individual’s or the firm’s
marginal financial status.

(ii) The individual must demonstrate that
he or she has personally suffered social dis-
advantage, not merely claim membership in
a non-designated group which could be con-
sidered socially disadvantaged. This can be
achieved, for example, by describing specific
instances of discrimination which the indi-
vidual has experienced, or by recounting in
some detail how his or her development in
the business world has been thwarted by one
or more of the listed causes or similar
causes. As a general rule, the more specific
an explanation of how one has personally
suffered social disadvantage, the more per-
suasive it will be. In assessing such facts, the
recipient should place substantial weight on
prior administrative or judicial findings of
discrimination experienced by the individ-
ual. Such findings, however, are not nec-
essarily conclusive evidence of an individ-
ual’s social disadvantage; nor are they a pre-
requisite for establishing social disadvan-
tage.

(iii) The individual’s social disadvantage
must be rooted in treatment which he or she
has experienced in American society, not in
other countries.

(iv) The individual’s social disadvantage
must be chronic, longstanding, and substan-
tial, not fleeting or insignificant. Typically,
a number of incidents illustrating a person’s
social disadvantage, occurring over a sub-
stantial period of time, would be necessary
to make a successful claim. Usually, only by
demonstrating a series of obstacles which
have impeded one’s progress in the business
world can an individual demonstrate chron-
ic, longstanding, and substantial social dis-
advantage.

(v) The individual’s social disadvantage
must have negatively affected his or her
entry into, and/or advancement in, the busi-
ness world.

The closer the individual can link social
disadvantage to impairment of business op-
portunities, the stronger the case. For exam-
ple, the recipient should place little weight
on annoying incidents experienced by an in-
dividual which have had little or no impact
on the person’s career or business develop-
ment. On the other hand, the recipient
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should place greater weight on concrete oc-
currences which have tangibly disadvantaged
an individual in the business world.

(2) Evidence of Social Disadvantage. The re-
cipient should entertain any relevant evi-
dence in support of an individual’s claim of
social disadvantage. In addition to a per-
sonal statement from the individual claim-
ing to be socially disadvantaged, such evi-
dence may include, but is not limited to:
third party statements; copies of administra-
tive or judicial findings of discrimination;
and other documentation in support of mat-
ters discussed in the personal statement. The
recipient should particularly consider and
place emphasis on the following experiences
of the individual, where relevant: education,
employment, and business history. However,
the individual may present evidence relating
to other matters as well. Moreover, the at-
tainment of a quality education or job
should not absolutely disqualify the individ-
ual from being found socially disadvantaged
if sufficient other evidence of social dis-
advantage is presented the recipient.

(i) Education. The recipient should con-
sider, as evidence of an individual’s social
disadvantage, denial of equal access to busi-
ness or professional schools; denial of equal
access to curricula; exclusion from social
and professional association with students
and teachers; denial of educational honors;
social patterns or pressures which have dis-
couraged the individual from pursuing a pro-
fessional or business education; and other
similar factors.

(ii) Employment. The recipient should con-
sider, as evidence of an individual’s social
disadvantage: discrimination in hiring; dis-
crimination in promotions and other aspects
of professional advancement; discrimination
in pay and fringe benefits; discrimination in
other terms and conditions of employment;
retaliatory behavior by an employer; social
patterns or pressures which have channelled
the individual into non-professional or non-
business fields; and other similar factors.

(iii) Business History. The recipient should
consider, as evidence of an individual’s social
disadvantage, unequal access to credit or
capital; acquisition of credit under unfavor-
able circumstances; discrimination in re-
ceipt (award and/or bid) of government con-
tracts; discrimination by potential clients;
exclusion from business or professional orga-
nizations; and other similar factors which
have retarded the individual’s business de-
velopment.

B. ECONOMIC DISADVANTAGE

Recipients should always make a deter-
mination of social disadvantage before pro-
ceeding to make a determination of eco-
nomic disadvantage. If the recipient deter-
mines that the individual is not socially dis-
advantaged, it is not necessary to make the
economic disadvantage determination.

As a general rule, economically disadvan-
taged individuals are socially disadvantaged
individuals whose ability to compete in the
free enterprise system has been impaired due
to diminished capital and credit opportuni-
ties, as compared to others in the same or
similar line of business and competitive mar-
ket area who are not socially disadvantaged.
In determining the degree of diminished
credit and capital opportunites of a socially
disadvantaged individual, consideration will
be given to both the disadvantaged individ-
ual and the applicant concern with which he
or she is affiliated.

In considering the economic disadvantage
of firms and owners, it is important for re-
cipients to understand that they are making
a comparative judgment about relative dis-
advantage. Obviously, someone who is des-
titute is not likely to be in any position to
own a business. The test is not absolute dep-
rivation, but rather disadvantage compared
to business owners who are not socially dis-
advantaged individuals and firms owned by
such individuals.

It is the responsibility of applicant firms
and their owners to provide information to
the recipient about their economic situation
when they seek eligibility as disadvantaged
businesses. Recipients are encouraged to be-
come as knowledgeable as they can about
the types of businesses with which they deal,
so that they can make a reasonably informed
comparison between an applicant firm and
other firms in the same line of business. Re-
cipients are not required to make a detailed,
point-by-point, accountant-like comparison
of the businesses involved. Recipients are ex-
pected to make a basic judgment about
whether the applicant firm and its socially
disadvantaged owner(s) are in a more dif-
ficult economic situation than most firms
(including established firms) and owners who
are not socially disadvantaged.

OTHER ELIGIBILITY CONSIDERATIONS

It is very important for recipients to real-
ize that making a determination of social
and economic disadvantage, standing alone,
does not mean that a firm is eligible. The re-
cipient must also determine that the firm is
51 percent owned by socially and economi-
cally disadvantaged individuals and that
these individuals control the firm. In mak-
ing these latter determinations, recipients
should continue to follow §§ 23.51–23.53 of sub-
part C of 49 CFR part 23.

If a firm or other party believes that any
recipient’s social and economic disadvantage
determination is in error, the firm or party
may make an administrative certification
appeal to the Department as provided in 49
CFR 23.55.
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APPENDIX D TO SUBPART D—JUSTIFICA-
TION FOR REQUESTS FOR APPROVAL
OF OVERALL GOALS OF LESS THAN
TEN PERCENT

The purpose of a justification for a request
for approval of an overall goal of less than
ten percent is to explain why the goal re-
quested by the recipient is the reasonable ex-
pectation for the participation of disadvan-
taged businesses in the recipient’s DOT-as-
sisted contracts. The justification has two
basic elements. First, the recipient should
show that it is doing as much as it can to in-
crease disadvantaged business participation
to at least a ten percent level. Second, the
recipient should show that, given the avail-
ability of disadvantaged businesses, the re-
quested goal is the reasonable expectation
for the level of disadvantaged business par-
ticipation that these efforts are likely to ob-
tain.

With respect to the specific elements of
the justification listed in § 23.65, the Depart-
ment offers the following guidance, usually
in the form of questions the answers to
which will help the Department make an in-
formed decision. It should be emphasized
that this material is guidance, and is not in-
tended to create a regulatory requirement or
a mandatory list of the contents for recipi-
ent’s submissions. However, it will help the
Department to make expeditious and well-
informed decisions if recipients provide rea-
sonably complete and detailed information.
Doing so will also facilitate suggestions by
the Department on additional ways recipi-
ents can increase disadvantaged business
participation.

(a) Efforts to locate disadvantaged businesses.
What contacts has the recipient made with
sources of information about disadvantaged
businesses (such as minority contractors, as-
sociations, the Commerce Department’s Mi-
nority Business Development Administra-
tion, DOT Office of Small and Disadvantaged
Utilization (and its Program Management
Centers), and other recipients’ directories of
disadvantaged businesses)? In what geo-
graphic areas has it sought to locate addi-
tional disadvantaged businesses? Have these
or other information sources produced addi-
tional names of disadvantaged businesses po-
tentially available to work on the recipient’s
DOT-assisted contract? What follow-up was
done with respect to these firms?

(b) Efforts to make disadvantaged businesses
aware of contracting opportunities. What steps
does the recipient take through publications,
advertising, pre-bid conferences, direct con-
tact, putting disadvantaged businesses in
touch with firms that may bid on prime con-
tracts, and other means to let disadvantaged
businesses know about specific contracting
and subcontracting opportunities as they
arise? (Activity of this kind by the recipient

is important because, in many cases, dis-
advantaged businesses may not be in a posi-
tion to learn of contracting opportunities
through informal communications networks
available to non-disadvantaged firms.)

(c) Initiatives to encourage and develop dis-
advantaged businesses. What is the recipient
doing to assist the formation and growth of
disadvantaged firms, by means such as train-
ing, technical assistance, financial assist-
ance and involvement of other sources of
support (such as the FHWA Supportive Serv-
ices Program and other Federal, state, or
local agencies and associations)? What has
the recipient done to facilitate the ability of
disadvantaged businesses to perform con-
tracts (e.g., splitting a large contract or
project into smaller segments that disadvan-
taged businesses can more readily perform)?

(d) Legal or other barriers to disadvantaged
business participation. What specific barriers
to disadvantaged business participation has
the recipient identified? (Common barriers
include bonding, prequalification and licens-
ing requirements; difficulty in obtaining fi-
nancing; any state or local residency re-
quirement or preference, or any other formal
or informal limitations on the area from
which disadvantaged businesses are sought;
and the reluctance of some members of the
non-disadvantaged contracting community
to use firms owned and controlled by socially
and economically disadvantaged persons.)
What is the recipient doing about the bar-
riers it has identified? (Examples of efforts
to overcome or mitigate the effect of these
barriers include changes to or exceptions
from state or local requirements as they af-
fect disadvantaged businesses, technical or
financial assistance to disadvantaged busi-
nesses to help them meet existing require-
ments, or cooperative efforts with financial
institutions and non-minority contractors’
associations.)

(e) The availability of disadvantaged busi-
nesses. How many disadvantaged businesses
are available to perform work for the recipi-
ent on DOT-assisted contracts? The starting
point for the recipient’s information should
be its directory or list of certified disadvan-
taged businesses. The number of firms in this
directory may not give a complete picture,
however. Disadvantaged firms in other juris-
dictions, not currently certified by the recip-
ient, may be willing and able to work on the
recipient’s contracts. On the other hand,
firms in the directory may have limited
availability (e.g., lack of interest in the re-
cipient’s work, other commitments, limita-
tions of the amount of work they can han-
dle). In some cases (e.g., where a state spends
a large portion of its funds on a single large
project requiring very specialized contrac-
tors), the availability of work that disadvan-
taged firms can perform could be a limita-
tion. The recipient, as appropriate, should
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discuss these factors as they affect a deter-
mination of the reasonable expectation for
disadvantaged business participation in its
DOT-assisted contracts.

The recipient should not only advise the
Department how many disadvantaged firms
exist, but also analyze the dollar volume of
the recipient’s work the available firms are
likely to be able to perform in the fiscal year
(or other period) in question.

(f) Size and other characteristics of the recipi-
ent’s jurisdiction’s minority population. What is
the size of the minority population of the re-
cipient’s jurisdiction? (In some cases, not
only the size but also the composition or res-
idence pattern of the minority population
may be relevant). Where relevant, what is
the size of the minority population of nearby
jurisdictions?

Minority population is usually not an
exact index of the availability of disadvan-
taged businesses. In some cases, disadvan-
taged business participation levels for var-
ious recipients have ranged well above or
below the minority population of the juris-
dictions involved. In any event, recipients
should tie any assertions they make on the
basis of minority population to the effect
they believe it has on disadvantaged business
availability.

(g) Views and information from the consulta-
tion process. With whom has the recipient
consulted and what did the consulted parties
say with respect to anything in paragraph
(a)–(f)? In particular, what were the views of
and information provided by the disadvan-
taged business community concerning the
availability of such firms, barriers to their
participation and what is needed to over-
come them, the efficacy of the recipient’s ef-
forts to increase disadvantaged business par-
ticipation and what could be done to improve
these efforts?

Subpart E—Compliance and
Enforcement

§ 23.73 Complaints.
(a) Filing. Any person who believes

himself or herself, another person, or
any specific class of individuals to be
subjected to a violation of this part
may file a complaint in writing, signed
and dated, with the Department. The
complaint shall be filed no later than
180 days after the date of an alleged
violation or the dates on which a con-
tinuing course of conduct in violation
of this part was disclosed. The Sec-
retary may extend the time for filing
or waive the time limit in the interest
of justice, specifying in writing the
reason for so doing.

(b) Investigations. The Secretary en-
sures that a prompt investigation is
made pursuant to prescribed DOT Title
VI investigation procedures.

(c) Cooperation in investigation. The
respondent to the complaint shall co-
operate fully with the investigation.
Failure or refusal by the respondent to
furnish requested information or other
failure to cooperate is a violation of
this part.

(d) Determinations. Upon completion
of the investigation, the Secretary in-
forms the recipient or contractor and
complainant of the results of the inves-
tigation in writing. If the investigation
indicates a failure to comply with this
part, the conciliation procedures of
§ 23.81 and, if necessary, the enforce-
ment procedures of § 23.83 are followed.

(e) Intimidation or retaliation acts pro-
hibited. No recipient, contractor, or
other person shall intimidate, threat-
en, coerce, or discriminate against any
individual for the purpose of interfer-
ing with any right or privilege secured
by this part, or because he or she made
a complaint, testified, assisted, or par-
ticipated in any manner in an inves-
tigation, proceeding, or hearing under
this part. The identity of complainants
shall be kept confidential at their elec-
tion during the conduct of any inves-
tigation, proceeding, or hearing under
this part. But when such confidential-
ity is likely to hinder the investigation
the complainant shall be advised for
the purpose of waiving the privilege.

§ 23.75 Compliance reviews of recipi-
ents.

(a) Desk audit. All compliance re-
views conducted after financial assist-
ance has been approved or contracts
have been awarded begin with a desk
audit. The desk audit is a review of all
material and information concerning
the recipient’s MBE performance.

(b) On-site review. An on-site review
includes interviews, visits to project or
facility sites receiving DOT funds, and
inspection of any statistical or docu-
mentary materials relevant to the re-
cipient’s performance which were not
available for review during the desk
audit.

(c) Cooperation. The recipient shall
cooperate fully with these reviews.
Failure or refusal to furnish requested
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information or failure to cooperate is a
violation of this part.

(d) Determination. As a result of its
review of the recipient, the Depart-
mental element civil rights staff
makes one of the following determina-
tions:

(1) The recipient is in compliance
with its MBE obligations; or

(2) There is reasonable cause to be-
lieve that the recipient is not in com-
pliance with its MBE obligations in
certain specified respects. Proceedings
shall be begun in accordance with
§ 23.81 and, if necessary, § 23.83.

§ 23.81 Conciliation procedures for fi-
nancial assistance programs.

(a) Reasonable cause notice. Whenever
the responsible office of civil rights
makes a determination of reasonable
cause to believe that a recipient is in
noncompliance, a notice is sent
promptly and in writing by registered
mail, return receipt requested, describ-
ing the areas of noncompliance requir-
ing the applicant or recipient to show
cause within 30 days why enforcement
proceedings or other appropriate action
to ensure compliance should not be in-
stituted and offering the recipient an
opportunity to conciliate. The respon-
sible office of civil rights shall pursue
conciliation efforts for at least 30 days
from the date of the reasonable cause
notice.

(1) Successful conciliation. If a concil-
iation agreement is signed by the De-
partmental element’s office of civil
rights and recipient, it is approved or
disapproved by the head of the Depart-
mental element within 20 days of re-
ceiving it. If the head of the Depart-
mental element disapproves the agree-
ment, the reasons therefor are stated
in writing. The head of the Depart-
mental element may propose amend-
ments to the agreement which are for-
warded to the recipient, requesting the
recipient’s acceptance or rejection of
the amended agreement within 20 days
of receipt.

(2) Unsuccessful conciliation. If no
agreement is signed within 120 days of
the notice of reasonable cause enforce-
ment proceedings set forth in § 23.83
begin. The head of the responsible of-
fice of civil rights, upon a written de-
termination that an additional 30 days

are needed to complete conciliation,
may extend the conciliation period for
30 days. Subsequent extensions may be
made upon such written determina-
tions. The determinations shall include
reasons for the extension and shall be
provided to the complainant and re-
spondent.

(b) Effect of conciliation agreement. If a
conciliation agreement is approved,
the existence of the determination of
noncompliance does not act as a bar to
the provision of financial assistance as
long as the terms of the agreement are
fulfilled. A compliance review is con-
ducted by the Department element
within nine months of the approval of
an agreement.

§ 23.83 Enforcement proceedings for fi-
nancial assistance programs.

(a) Whenever conciliation efforts pur-
suant to § 23.81 are unsuccessful, en-
forcement proceedings begin. These
proceedings are conducted in accord-
ance with the Department’s procedures
for enforcing title VI (49 CFR part 21).

(b) A finding of noncompliance and
the imposition of any sanction pursu-
ant to these proceedings is binding on
all other Departmental elements.
Sanctions are limited to the recipient
with respect to whom the noncompli-
ance finding has been made and to the
particular program or activity, or part
thereof, in which noncompliance has
been found.

§ 23.85 Emergency enforcement proce-
dure.

(a) General. Whenever the Secretary
determines that the conciliation and
enforcement proceedings set forth in
§§ 23.81 and 23.83 will not result in the
timely and adequate enforcement of
the provisions of this part, he/she initi-
ates special enforcement procedures to
obtain compliance.

(b) Emergency reasonable cause notice.
A notice is sent, registered mail, re-
turn receipt requested, describing the
areas of alleged noncompliance, setting
forth the reasons why the normal
course of conciliation and enforcement
pursuant to §§ 23.81 and 23.83 will not
result in timely and adequate enforce-
ment, and requiring the recipient to
show cause, within a specified period of
time, generally not to exceed 15 days,
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why appropriate action, described in
the notice, to ensure compliance
should not be taken. The notice states
that the recipient must respond in
writing or orally on the record before
an official appointed by the Secretary
or the proposed action will be taken.

(c) Decision. If the Secretary, after re-
viewing the recipient’s oral or written
response, determines that such action
is necessary, he/she orders that all or
any part of the contracting activities
of the recipient affected by the recipi-
ent’s alleged noncompliance be halted
until the matter is resolved under
§ 23.81 or § 23.83. The Secretary’s action
under this paragraph may not affect
any contract already awarded. When
the Secretary makes an order under
this paragraph, resolution of the mat-
ter shall proceed on an expedited basis.

§ 23.87 Suspension and debarment; re-
ferral to the Department of Justice.

(a) If, at any time, any person has
reason to believe that any person or
firm has willfully and knowingly pro-
vided incorrect information or made
false statements, or otherwise acted in
a manner subjecting that person or
firm to suspension or debarment action
under 49 CFR part 29, he or she may
contact the appropriate DOT element
concerning the existence of a cause for
suspension or debarment, as provided
in 49 CFR 29.17.

(b) Upon the receipt of information
indicating a violation of 18 U.S.C. 1001,
or any other Federal criminal statute,
the Department may refer the matter
to the Department of Justice for appro-
priate legal action.

[50 FR 18494, May 1, 1985]

Subpart F—Implementation of
Section 511(a)(17) of the Air-
port and Airway Improvement
Act of 1982, as Amended

SOURCE: Amdt. 1, 57 FR 18410, Apr. 30, 1992,
unless otherwise noted.

§ 23.89 Definitions.
Affiliation has the same meaning the

term has in regulations of the Small
Business Administration, 13 CFR part
121. Except as otherwise provided in 13
CFR part 121, concerns are affiliates of

each other when, either directly or in-
directly

(a) One concern controls or has the
power to control the other, or

(b) A third party or parties controls
or has the power to control both, or

(c) An ‘‘identity of interest’’ between
or among parties exists such that af-
filiation may be found.

In determining whether affiliation
exists, consideration shall be given to
all appropriate factors, including com-
mon ownership, common management,
and contractual relationships.

Concession means a for-profit busi-
ness enterprise, located on an airport
subject to this subpart, that is engaged
in the sale of consumer goods or serv-
ices to the public under an agreement
with the sponsor, another conces-
sionaire, or the owner of a terminal, if
other than the sponsor. Businesses
which conduct an aeronautical activity
are not considered concessionaires for
purposes of this subpart. Aeronautical
activities include scheduled and non-
scheduled air carriers, air taxis, air
charters, and air couriers, in their nor-
mal passenger or freightcarrying ca-
pacities; fixed base operators, flight
schools; and sky-diving, parachute-
jumping, flying guide services, and hel-
icopter or other air tours.

(a) Appendix A to this subpart con-
tains a listing of the types of busi-
nesses that are frequently operated as
concessions.

(b) Examples of entities that do not
meet the definition of a concession in-
clude suppliers, flight kitchens and in-
flight caterers servicing air carriers,
government agencies, industrial plants,
farm leases, individuals leasing hangar
space, custodial and security contracts,
individual taxis with permits, tele-
phone and electric utilities, skycap
services under contract with an air car-
rier, and management contracts.

(c) Concessions may be operated
under the following types of agree-
ments:

(1) Leases.
(2) Subleases.
(3) Permits.
(4) Contracts.
(5) Other instruments or arrange-

ments.
Concessionaire means one who oper-

ates a concession.
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Disadvantaged business shall have the
same meaning as set forth in § 23.61 of
subpart D of this part, except it shall
be a small business concern, as defined
in this subpart, not as defined in § 23.61.

Material amendment means a substan-
tial change to the basic rights or obli-
gations of the parties to a concession
agreement. Examples of material
amendments include an extension to
the term not provided for in the origi-
nal agreement or a substantial increase
in the scope, of the concession privi-
lege. Examples of nonmaterial amend-
ments include a change in the name of
the concessionaire or a change to the
payment due dates.

Primary airport means a commercial
service airport which is determined by
the Secretary to have more than 10,000
passengers enplaned annually.

Small business concern means a firm,
including all its domestic and foreign
affiliates, that qualifies under the ap-
plicable size standard set forth in ap-
pendix A to this subpart. In making a
size determination, all affiliates, re-
gardless of whether organized for prof-
it, must be included. A firm qualifying
under this definition that exceeds the
size standard after entering a conces-
sion agreement, but that otherwise re-
mains eligible, may continue to be
counted as DBE participation until the
current agreement, including the exer-
cise of options, expires.

(a) The Secretary may periodically
adjust the size standards in appendix A
to this subpart for inflation.

(b) A firm that was certified as a mi-
nority/woman/or disadvantaged busi-
ness enterprise (MBE/WBE/DBE) prior
to the effective date of this subpart,
pursuant to a requirement in § 23.43(d)
or FAA guidance implementing section
511(a)(17) of the Airport and Airway Im-
provement Act of 1982, as amended,
that has exceeded the size standard,
may be counted as DBE participation
until the current agreement, including
the exercise of options, expires, pro-
vided that the firm remains otherwise
eligible.

Socially and economically disadvan-
taged individuals shall have the same
meaning as set forth in § 23.61 of sub-
part D of this part.

Sponsor means the recipient of an
FAA grant.

§ 23.91 Applicability.
This subpart applies to any sponsor

that has received a grant for airport
development authorized by the Airport
and Airway Improvement Act of 1982,
as amended by the Airport and Airway
Safety and Capacity Expansion Act of
1987.

23.93 Requirements for airport spon-
sors.

(a) General requirements. (1) Each
sponsor shall abide by the non-
discrimination requirements of § 23.7
with respect to the award and perform-
ance of any concession agreement cov-
ered by this subpart.

(2) Each sponsor shall take all nec-
essary and reasonable steps to foster
participation by DBE’s in its airport
concession activities.

(3) The following statements shall be
included in all concession agreements
executed between the sponsor and any
firm after the effective date of this
subpart.

(i) ‘‘This agreement is subject to the
requirements of the U.S. Department
of Transportation’s regulations, 49 CFR
part 23, subpart F. The concessionaire
agrees that it will not discriminate
against any business owner because of
the owner’s race, color, national origin,
or sex in connection with the award or
performance of any concession agree-
ment covered by 49 CFR part 23, sub-
part F.

(ii) ‘‘The concessionaire agrees to in-
clude the above statements in any sub-
sequent concession agreements that it
enters and cause those businesses to
similarly include the statements in
further agreements.’’

(b) Additional requirements for primary
airports (1) Sponsors of primary air-
ports shall implement a disadvantaged
business enterprise (DBE) concession
plan containing the elements listed in
§ 23.95. Sponsors of more than one pri-
mary airport shall implement a sepa-
rate plan for each location that has re-
ceived assistance for airport develop-
ment. The plan shall be submitted to
the appropriate FAA Regional Office
for approval.

(2) The sponsor shall review and up-
date the plan at least annually. The
updated plan shall include any infor-
mation required under § 23.95 that was
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not available to the sponsor when the
previous submission was made. Up-
dated plans shall be submitted to the
appropriate FAA Regional Office for
approval.

(c) Additional requirements for nonpri-
mary airports. Sponsors of commercial
service airports (except primary), gen-
eral aviation and reliever airports are
not required to implement a DBE con-
cession plan but shall take appropriate
outreach steps to encourage available
DBE’s to participate as concessionaires
whenever there is a concession oppor-
tunity.

§ 23.95 Elements of Disadvantaged
Business Enterprise (DBE) conces-
sion plan.

(a) Overall annual DBE goals. (1) The
sponsor shall establish an overall goal
for the participation of DBE’s in con-
cessions for each 12-month period cov-
ered by the plan. The goals shall be
based on the factors listed in
§ 23.45(g)(5).

(2) Sponsors shall calculate the over-
all DBE goal as a percentage of one of
the following bases:

(i) The estimated gross receipts that
will be earned by all concessions oper-
ating at the airport during the goal pe-
riod. (Where the terms of a concession
agreement do not provide for the spon-
sor to know the gross receipts, the
sponsor shall use the net payment to
the airport for such agreements and
combine these figures with the esti-
mated gross receipts from other agree-
ments, for purposes of making this cal-
culation. The plan shall indicate which
concession agreements do not provide
for the sponsor to know the gross re-
ceipts.)

(ii) The total number of concession
agreements operating at the airport
during the goal period.

(3) The plan shall state which base
the sponsor proposes to use for cal-
culating the overall goals. Sponsors
proposing to use the base described in
paragraph (a)(2)(ii) of this section shall
submit a rationale as required by
§ 23.99.

(4) Sponsors who will employ the pro-
cedures of paragraph (a)(2)(i) of this
section shall exclude from the overall
goal any portion of a firm’s estimated

gross receipts that will not be gen-
erated from a concession activity.

Example. A firm operates a restaurant in
the airport terminal which services the trav-
elling public and under the same lease agree-
ment, provides in-flight catering service to
the air carriers. The projected gross receipts
from the restaurant are included in the over-
all goal calculation, while the gross receipts
to be earned by the in-flight catering service
are excluded.

(5) Sponsors who will employ the pro-
cedures of paragraph (a)(2)(i) of this
section shall use the net payment to
the airport for banks and banking serv-
ices, including automated teller ma-
chines (ATM) and foreign currency ex-
changes.

(6) To the extent practicable, spon-
sors shall seek to obtain DBE partici-
pation in all types of concession activi-
ties and not concentrate participation
in one category or a few categories to
the exclusion of others.

(7) Airport sponsors may establish an
overall annual goal exceeding 10 per-
cent.

(b) Goal methodology. (1) The plan
shall contain a description of the meth-
odology used in establishing each of
the overall DBE goals. The methodol-
ogy shall include information on the
concessions that will operate at the
airport during the period covered by
the plan and the potential for DBE par-
ticipation. For each concession agree-
ment, the sponsor shall provide the fol-
lowing information, together with an
additional information requested by
the Regional Civil Rights Officer:

(i) Name of firm.
(ii) Type of business (e.g. bookstore,

car rental, baggage carts).
(iii) Beginning and expiration dates

of agreement, including options to
renew.

(iv) For new agreements, method of
solicitation proposed by sponsor (e.g.
request for proposals, invitation for
bids).

(v) Dates that material amendments
will be made to the agreement (if
known).

(vi) Estimated gross receipts for each
goal period established in the plan.

(vii) Identification of those conces-
sionaires that have been certified
under this subpart as DBE’s.
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(viii) An indication of those conces-
sions having potential for participation
by DBE’s.

(2) The plan shall include a narrative
description of the types of efforts the
sponsor intends to make, in accordance
with paragraph (h) of this session, to
achieve the overall annual goals.

(3) Sponsors who will include a DBE
contract goal or other requirements in
solicitations for concession agreements
shall state those requirements in the
plan.

(4) If none of the overall goals set
under paragraph (a)(2)(i) or (a)(2)(ii) of
this section is 10 percent or more, the
sponsor shall submit the information
and follow the procedures outlined in
§ 23.101.

(c) DBE set-asides. (1) Where not pro-
hibited by state or local law and deter-
mined by the sponsor to be necessary
to meet DBE goals, procedures to im-
plement DBE set-asides shall be estab-
lished. The DBE plan shall specify the
concessions to be set-aside.

(2) If a state or local law prohibits
the use of set-asides in the award of
concessions, a citation of the appro-
priate authority shall be included in
the plan.

(d) Accomplishments in achieving DBE
goals. The plan shall contain an analy-
sis of the accomplishments made by
the sponsor toward achieving the pre-
vious year’s goal. The plan shall show
the effect of those results on the over-
all level of DBE participation in the
airport’s concessions.

(e) Explanation for not achieving a
goal. (1) If the analysis required under
paragraph (d) of this section indicates
that the sponsor failed to meet the pre-
vious year’s overall goal, the plan shall
include a statement of the reasons
demonstrating why failure to meet the
goal was beyond the sponsor’s control.

(2) If the FAA determines that the
reasons given by the sponsor are not
sufficient justification, or if the spon-
sor fails to state any reasons, the FAA
may require the sponsor to implement
appropriate remedial measures. Such
measures may include an adjustment
to the overall goals of the concession
plan.

(f) Certification procedures. (1) The
certification procedures set forth in
§ 23.51 are applicable to this subpart.

Sponsors may count toward their over-
all goals only those firms that have
been certified in accordance with the
procedures of that section.

(2) Except as provided in § 23.51(c),
each business, including the DBE part-
ner in a joint venture, wishing to par-
ticipate as a DBE under this subpart in
a concession shall complete and submit
Schedule A. Each entity wishing to
participate as a joint venture DBE
under this subpart shall in addition
complete and submit Schedule B.
(Schedules A and B are reproduced at
the end of this part.)

(3) Sponsors shall take at least the
following steps in determining whether
a firm is an eligible DBE:

(i) Obtain the resumes or work his-
tories of the principal owners of the
firm and personally interview these in-
dividuals;

(ii) Analyze the ownership of stock in
the firm, if it is a corporation;

(iii) Analyze the bonding and finan-
cial capacity of the firm;

(iv) Determine the work history of
the firm, including any concession con-
tracts it may have received;

(v) Obtain or compile a list of the li-
censes of the firm and its key person-
nel to perform the concession contracts
it wishes to receive; and

(vi) Obtain a statement from the firm
of the type of concession it prefers to
operate.

(4) Prior to making a certification
determination, the sponsor shall per-
form an on-site visit to the offices of
the firm and to any of its facilities
that may be necessary to validate the
certification information obtained
from the firm.

(5) The challenge procedure set forth
in § 23.69 are applicable to this subpart.

(g) Certification standards. (1) Spon-
sors shall use the same standards for
ownership and control as contained in
§ 23.53 in determining whether a firm
may be certified as a DBE.

(2) Businesses operating under the
following structures may be eligible for
certification as DBE’s under this sub-
part:

(i) Sole proprietorships.
(ii) Corporations.
(iii) Partnerships.
(iv) Other structures that provide for

ownership and control by the socially
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and economically disadvantaged own-
ers.

(3) A business operating under a fran-
chise (or license) agreement may be
certified if it meets the standards in
this section and the franchisor is not
affiliated with the franchisee.
In determining whether affiliation, as
defined in § 23.89, exists, the restraints
relating to standardized quality, adver-
tising, accounting format, and other
provisions imposed on a franchisee by
its franchise agreement generally shall
not be considered, provided that the
franchisee has the right to profit from
its efforts and bears the risk of loss
commensurate with ownership. Alter-
natively, even though a franchisee may
not be controlled by the franchisor by
virtue of such provisions in the fran-
chise agreement, control, and, thus, af-
filiation could arise through other
means, such as common management
or excessive restrictions upon the sale
of the franchise interest.

(4) Joint ventures described in
§ 23.53(d) are eligible for certification as
DBE’s under this subpart.

(h) Businesses operating under the
following arrangements are not eligible
for certification as DBE’s under this
subpart:

(1) Limited partnerships, in which a
non-DBE is the general partner.

(2) Other arrangements that do not
provide for ownership and control by
the socially and economically dis-
advantaged owners.

(i) Good faith efforts. The sponsor
shall make good faith efforts to
achieve the overall goals of the ap-
proved plan. The efforts shall include:

(1) Locating and identifying DBE’s
who may be interested in participating
as concessionaires;

(2) Notifying DBE’s and other organi-
zations of concession opportunities and
encouraging them to compete, when
appropriate;

(3) Informing competitors for conces-
sion opportunities of any DBE require-
ments during pre-solicitation meet-
ings;

(4) Providing information concerning
the availability of DBE firms to com-
petitors to assist them in meeting DBE
requirements; and

(5) When practical, structuring con-
tracting activities so as to encourage

and facilitate the participation of
DBE’s.

§ 23.97 Appeals of certification denials.
The procedures concerning the appeal

of a denial of certification set forth in
§ 23.55 are applicable to this subpart.

§ 23.99 Rationale for basing overall
goals on the number of concession
agreements.

(a) A sponsor who proposes to cal-
culate the overall DBE goals as a per-
centage of the number of concession
agreements shall submit information
with the DBE plan to demonstrate that
one of the following applies to the air-
port:

(1) In order to attain an overall DBE
goal of 10 percent on the basis of gross
receipts, the airport would need to
award a disproportionate percentage of
the opportunities to DBE’s. This ra-
tionale may address a time period that
extends beyond that covered by the
current plan; or

(2) Other circumstances at the air-
port exist that do not make it feasible
to use gross receipts as the basis for
calculating the goals.

(b) If the FAA approves of the re-
quest, the sponsor shall not be required
to provide further justification during
subsequent years of the plan, unless re-
quested by the FAA to do so.

(c) If the FAA determines that the
information submitted by the sponsor
fails to justify the requested goal-set-
ting procedure, the sponsor shall resub-
mit the plan. The goals in the revised
plan shall be calculated as a percent-
age of gross receipts, as outlined in
paragraph (a)(2)(i) of § 23.95.

§ 23.101 Information required when
none of the overall annual goals is
10 percent or more.

(a) A sponsor requesting approval for
a concession plan in which none of the
overall annual DBE goals is 10 percent
or more shall provide information on
the following points:

(1) The sponsor’s efforts to locate
DBE’s in the relevant geographic area
that are capable of operating the con-
cessions that will become available;

(2) The sponsor’s efforts to notify
DBE’s of concession opportunities and
to encourage them to compete;
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(3) Any consideration given by the
sponsor, when practical, to structuring
contracting procedures so as to encour-
age and facilitate DBE participation.
For example, a sponsor may consider
using competitive means to award a
concession that would otherwise be re-
negotiated without competition.

(4) If appropriate, an explanation why
the nature of a particular concession
makes DBE participation through a
sublease, joint venture, partnership, or
other arrangement not economically
feasible.

(b) The FAA regional civil rights offi-
cer approves a plan which does not con-
tain any overall goals of at least 10 per-
cent if he or she determines that based
on the information submitted by the
sponsor under paragraph (a) of this sec-
tion and any other available informa-
tion;

(1) The sponsor is making all appro-
priate efforts to increase DBE partici-
pation in its concessions to a level of 10
percent; and

(2) Despite the sponsor’s efforts, the
goals submitted by the sponsor rep-
resent the reasonable expectation for
DBE participation, given the availabil-
ity of DBE’s.

§ 23.103 Obligations of concessionaires
and competitors.

(a) Sponsors may impose require-
ments on competitors for concession
agreements as a means of achieving the
DBE goals or a portion of the goals es-
tablished under paragraph (a) of § 23.91
of this subpart, provided that the DBE
participation specified in the solicita-
tion or other request is an eligible ar-
rangement, as defined in this subpart.

(b) Nothing in this subpart shall re-
quire any sponsor to modify or abro-
gate an existing concession agreement
(one executed prior to the date the
sponsor became subject to this subpart)
during its term. When options to renew
such agreements are exercised or when
a material amendment is made to the
agreement, the sponsor shall assess the
potential for DBE participation and in-
clude any opportunities in the goals es-
tablished under paragraph (a) of § 23.95.

§ 23.105 Privately-owned terminal
buildings.

(a) Awards of concession agreements
that are made by private owners of ter-
minal buildings are covered by this
subpart. Airport sponsors subject to
this subpart shall levy the applicable
requirements on the terminal owner
through the agreement with the owner
or by other means, except that certifi-
cation shall, in the case of primary air-
ports, be performed by the airport
sponsor. The sponsor shall ensure that
the terminal owner complies with
these requirements.

(b) If the terminal building is at a
primary airport, the sponsor shall ob-
tain from the terminal owner the over-
all goals and other elements of the
DBE concession plan required under
§ 23.95. This information shall be incor-
porated into the concession plan and
goals established by the sponsor and
submitted to the FAA in accordance
with this subpart.

(c) If the terminal building is at a
commercial service airport (except pri-
mary), general aviation, or reliever air-
port, the sponsor shall ensure that the
owner complies with the requirements
in paragraph (c) of § 23.93.

§ 23.107 Prohibition on long-term, ex-
clusive concession agreements.

(a) Except as provided in paragraph
(b) of this section, sponsors shall not
enter into long-term, exclusive agree-
ments for the operation of concessions.
For purposes of this section, a long-
term agreement is one having a term
in excess of five years. Guidelines for
determining whether an agreement is
exclusive, as used in this section, have
been included in the FAA’s ‘‘DBE Pro-
gram Development Kit for Airport
Grant-in-Aid Recipients.’’ This publica-
tion can be obtained from any FAA Re-
gional Civil Rights Officer or from the
FAA Office of Civil Rights, 800 Inde-
pendence Avenue, SW., Washington, DC
20591, Attention, ACR–4.

(b) A long-term, exclusive agreement
is permitted under this subpart, pro-
vided that;

(1) Special local circumstances exist
that make it important to enter such
agreement, and
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(2) The responsible FAA regional
civil rights officer approves of a plan
for ensuring adequate DBE participa-
tion throughout the term of the agree-
ment.

(c) Approval of the plan referenced in
paragraph (b)(2) of this section relieves
the sponsor of the need to obtain an ex-
emption under the procedures of
§ 23.41(f) and the Notice of Policy (45 FR
45281, July 3, 1980). The Notice of Pol-
icy can be obtained from the FAA Of-
fice of Civil Rights at the address given
in paragraph (a) of this section.

(d) Sponsors shall submit the follow-
ing information with the plan ref-
erenced in paragraph (b)(2) of this sec-
tion:

(1) A description of the special local
circumstances that warrant a long-
term, exclusive agreement, e.g., a re-
quirement to make certain capital im-
provements to a leasehold facility.

(2) A copy of the draft and final leas-
ing and subleasing or other agree-
ments. The long-term, exclusive agree-
ment shall provide that:

(i) One or more DBE’s will partici-
pate throughout the term of the agree-
ment and account for at least 10 per-
cent of the annual estimated gross re-
ceipts.

(ii) The extent of DBE participation
will be reviewed prior to the exercise of
each renewal option to consider wheth-
er an increase is warranted. (In some
instances, a decrease may be war-
ranted.)

(iii) A DBE that is unable to perform
successfully will be replaced by an-
other DBE, if the remaining term of
the agreement makes this feasible.

(3) Assurances that the DBE partici-
pation will be in an acceptable form,
such as a sublease, joint venture, or
partnership.

(4) Documents used by the sponsor in
certifying the DBE’s.

(5) A description of the type of busi-
ness or businesses to be operated, loca-
tion, storage and delivery space,
‘‘back-of-the-house facilities’’ such as
kitchens, window display space, adver-
tising space, and other amenities that
will increase the DBE’s chance to suc-
ceed.

(6) Information on the investment re-
quired on the part of the DBE and any
unusual management or financial ar-

rangements between the prime conces-
sionaire and DBE.

(7) Information on the estimated
gross receipts and net profit to be
earned by the DBE.

§ 23.109 Compliance procedures.
In the event of noncompliance with

this subpart by a sponsor, the FAA Ad-
ministrator may take any action pro-
vided for in section 519 of the Airport
and Airway Improvement Act of 1982,
as amended.

§ 23.111 Effect on § 23.43(d).
Except for commitments made prior

to issuance of this subpart as a condi-
tion of receiving an exemption from
§23.43(d)(1), which prohibits certain
long-term, exclusive agreements, the
provisions of § 23.43(d) shall not apply
to any airport, its lessees, conces-
sionaires, or other organizations, if the
airport sponsor is covered by the re-
quirements in this subpart. Leasing
goals established in accordance with
§ 23.43(d)(2) and approved by the FAA
prior to the effective date of this sub-
part shall terminate as set forth below;

(a) For primary airports, upon FAA
approval of a DBE concession plan re-
quired under § 23.93(b).

(b) For nonprimary airports, at the
conclusion of the period to which the
leasing goal applies.

APPENDIX A TO SUBPART F—SIZE
STANDARDS FOR AIRPORT CONCES-
SIONAIRES

MAXIMUM AVERAGE ANNUAL GROSS RECEIPTS
IN PRECEDING 3 YEARS

[In millions of dollars]

Concession Amount

Food and beverage ........................................... 30.00
Book stores ........................................................ 30.00
Auto rental ......................................................... 40.00
Banks ................................................................. 1 100.00
Hotels and motels .............................................. 30.00
Insurance machines and counters .................... 30.00
Gift, novelty, and souvenir shop ........................ 30.00
Newstands ......................................................... 30.00
Shoe shine stands ............................................. 30.00
Barber shops ..................................................... 30.00
Automobile parking ............................................ 30.00
Jewelry stores .................................................... 30.00
Liquor stores ...................................................... 30.00
Travel agencies ................................................. 30.00
Drug stores ........................................................ 30.00
Pastries and baked goods ................................. 30.00
Luggage cart rental ........................................... 30.00
Coin-operated T.V.’s .......................................... 30.00
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MAXIMUM AVERAGE ANNUAL GROSS RECEIPTS
IN PRECEDING 3 YEARS—Continued

[In millions of dollars]

Concession Amount

Game rooms ...................................................... 30.00
Luggage and leather goods stores ................... 30.00
Candy, nut, and confectionery stores ............... 30.00
Toy stores .......................................................... 30.00
Beauty shops ..................................................... 30.00
Vending machines ............................................. 30.00
Coin-operated lockers ....................................... 30.00
Florists ............................................................... 30.00
Advertising ......................................................... 30.00
Taxicab .............................................................. 30.00
Limousines ......................................................... 30.00
Duty free shops ................................................. 30.00
Pay telephones .................................................. 21,500
Gambling machines ........................................... 30.00
Other concessions not shown above ................ 30.00

1 As measured by total assets
2 As measured by number of employees.

SCHEDULE A—INFORMATION FOR DETER-
MINING MINORITY BUSINESS ENTER-
PRISE ELIGIBILITY

1. Name of firm ——————————————
2. Address of firm —————————————
3. Phone Number of firm —————————
4. Indicate whether firm is sole proprietor-
ship, partnership, joint venture, corpora-
tion or other business entity (please speci-
fy) —————————————————————

— ——————————————————————
5. Nature of firm’s business ————————
6. Years firm has been in business ————
7. Ownership of firm: Identify those who

own 5 percent or more of the firm’s owner-
ship. Columns e and f need be filled out only
if the firm is less than 100 percent minority
owned.

a—
Name

b—
Race c—Sex

d—
Years

of own-
ership

e—Owner-
ship per-
centage

f—Vot-
ing
per-
cent-
age

With firms less than 100 percent minority
owned, list the contributions of money,
equipment, real estate, or expertise of each
of the owners.

8. Control of firm: (a) Identify by name,
race, sex, and title in the firm those individ-
uals (including owners and non-owners) who
are responsible for day-to-day management
and policy decisionmaking, including, but
not limited to, those with prime responsibil-
ity for:

(1) Financial decisions ——————————
(2) Management decisions, such as—
a. Estimating ———————————————
b. Marketing and sales ——————————
c. Hiring and firing of management person-
nel —————————————————————

d. Purchases of major items or supplies —
(3) Supervision of field operations ————
9. For each of those listed in question 8,

provide a brief summary of the person’s expe-
rience and number of years with the firm, in-
dicating the person’s qualifications for the
responsibilities given him or her.

10. Describe or attach a copy of any stock
options or other ownership options that are
outstanding, and any agreements between
owners or between owners and third parties
which restrict ownership or control of mi-
nority owners.

11. Identify any owner (see item 7) or man-
agement official (see item 8) of the named
firm who is or has been an employee of an-
other firm that has an ownership interest in
or a present business relationship with the
named firm. Present business relationships
include shared space, equipment, financing,
or employees as well as both firms having
some of the same owners.

12. What are the gross receipts of the firm
for each of the last two years?

Year ending —————————————————
$ ———————————————————————
Year ending —————————————————
$ ———————————————————————

13. Name of bonding company, if any: ——
— ——————————————————————
Bonding limit ————————————————
Source of letters of credit, if any ——————

14. Are you authorized to do business in the
state as well as locally, including all nec-
essary business licenses?

15. Indicate if this firm or other firms with
any of the same officers have previously re-
ceived or been denied certification or partici-
pation as an MBE and describe the cir-
cumstances. Indicate the name of the cer-
tifying authority and the date of such cer-
tification or denial.

AFFIDAVIT

‘‘The undersigned swears that the fore-
going statements are true and correct and
include all material information necessary
to identify and explain the operations of
———— (name of firm) as well as the owner-
ship thereof. Further, the undersigned agrees
to provide through the prime contractor or,
if no prime, directly to the grantee current,
complete and accurate information regard-
ing actual work performed on the project,
the payment therefor and any proposed
changes, if any, of the foregoing arrange-
ments and to permit the audit and examina-
tion of books, records and files of the named
firm. Any material misrepresentation will be
grounds for terminating any contract which
may be awarded and for initiating action
under Federal or State laws concerning false
statements.’’

NOTE: If, after filing this Schedule A and
before the work of this firm is completed on
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the contract covered by this regulation,
there is any significant change in the infor-
mation submitted, you must inform the
grantee of the change through the prime
contractor or, if no prime contractor, inform
the grantee directly.

Signature —————————————————
Name ———————————————————
Title ————————————————————
Date ————————————————————
Corporate Seal (where appropriate).
Date ————————————————————
State of ——————————————————
County of —————————————————
On this — day of ——, 19—, before me ap-

peared (Name) ————, to me personally
known, who, being duly sworn, did execute
the foregoing affidavit, and did state that he
or she was properly authorized by (Name of
firm) ———— to execute the affidavit and did
so as his or her free act and deed.
[Seal]
Notary Public ————————————————
Commission expires —————————————

SCHEDULE B—INFORMATION FOR DETER-
MINING JOINT VENTURE ELIGIBILITY

(This form need not be filled in if all joint
venture firms are minority owned.)

1. Name of joint venture —————————
2. Address of joint venture ————————
3. Phone number of joint venture —————
4. Identify the firms which comprise the
joint venture. (The MBE partner must
complete Schedule A.) ——————————
(a) Describe the role of the MBE firm in
the joint venture. —————————————

(b) Describe very briefly the experience
and business qualifications of each non-
MBE joint venturer: ———————————

5. Nature of the joint venture’s business —

6. Provide a copy of the joint venture
agreement.

7. What is the claimed percentage of MBE
ownership? ————————————————
8. Ownership of joint venture: (This need

not be filled in if described in the joint ven-
ture agreement, provided by question 6.)

(a) Profit and loss sharing.
(b) Capital contributions, including equip-

ment.
(c) Other applicable ownership interests.
9. Control of and participation in this con-

tract. Identify by name, race, sex, and
‘‘firm’’ those individuals (and their titles)
who are responsible for day-to-day manage-
ment and policy decisionmaking, including,
but not limited to, those with prime respon-
sibility for:

(a) Financial decisions ——————————
(b) Management decisions, such as:
(1) Estimating ———————————————

(2) Marketing and sales ——————————
(3) Hiring and firing of management per-
sonnel ———————————————————
(4) Purchasing of major items or supplies

(c) Supervision of field operations
NOTE: If, after filing this Schedule B and

before the completion of the joint venture’s
work on the contract covered by this regula-
tion, there is any significant change in the
information submitted, the joint venture
must inform the grantee, either directly or
through the prime contractor if the joint
venture is a subcontractor.

AFFIDAVIT

‘‘The undersigned swear that the foregoing
statements are correct and include all mate-
rial information necessary to identify and
explain the terms and operation of our joint
venture and the intended participation by
each joint venturer in the undertaking. Fur-
ther, the undersigned covenant and agree to
provide to the grantee current, complete and
accurate information regarding actual joint
venture work and the payment therefor and
any proposed changes in any of the joint ven-
ture arrangements and to permit the audit
and examination of the books, records and
files of the joint venture, or those of each
joint venturer relevant to the joint venture,
by authorized representatives of the grantee
or the Federal funding agency. Any material
misrepresentation will be grounds for termi-
nating any contract which may be awarded
and for initiating action under Federal or
State laws concerning false statements.’’

————————— —————————
Name of Firm Name of Firm

————————— —————————
Signature Signature

————————— —————————
Name Name

————————— —————————
Title Title

————————— —————————
Date Date

Date —————————————————————
State of ———————————————————
County of ——————————————————

On this — day of ——, 19—, before me ap-
peared (Name) ————, to me personally
known, who, being duly sworn, did execute
the foregoing affidavit, and did state that he
or she was properly authorized by (Name of
firm) ———— to execute the affidavit and did
so as his or her free act and deed.

Notary Public ————————————————
Commission expires —————————————

[Seal]

Date —————————————————————
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State of ———————————————————
County of ——————————————————

On this — day of ——, 19—, before me ap-
peared (Name) ————, to me personally
known, who, being duly sworn, did execute
the foregoing affidavit, and did state that he
or she was properly authorized by (Name of
firm) ———— to execute the affidavit and did
so as his or her free act and deed.
Notary Public ————————————————
Commission expires —————————————
[Seal]

PART 24—UNIFORM RELOCATION
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL
AND FEDERALLY ASSISTED PRO-
GRAMS

Subpart A—General

Sec.
24.1 Purpose.
24.2 Definitions.
24.3 No duplication of payments.
24.4 Assurances, monitoring and corrective

action.
24.5 Manner of notices.
24.6 Administration of jointly-funded

projects.
24.7 Federal agency waiver of regulations.
24.8 Compliance with other laws and regula-

tions.
24.9 Recordkeeping and reports.
24.10 Appeals.

Subpart B—Real Property Acquisition

24.101 Applicability of acquisition require-
ments.

24.102 Basic acquisition policies.
24.103 Criteria for appraisals.
24.104 Review of appraisals.
24.105 Acquisition of tenant-owned improve-

ments.
24.106 Expenses incidental to transfer of

title to the Agency.
24.107 Certain litigation expenses.
24.108 Donations.

Subpart C—General Relocation
Requirements

24.201 Purpose.
24.202 Applicability.
24.203 Relocation notices.
24.204 Availability of comparable replace-

ment dwelling before displacement.
24.205 Relocation planning, advisory serv-

ices, and coordination.
24.206 Eviction for cause.
24.207 General requirements—claims for re-

location payments.
24.208 Relocation payments not considered

as income.

Subpart D—Payments for Moving and
Related Expenses

24.301 Payment for actual reasonable mov-
ing and related expenses—residential
moves.

24.302 Fixed payment for moving expenses—
residential moves.

24.303 Payment for actual reasonable mov-
ing and related expenses—nonresidential
moves.

24.304 Reestablishment expenses—nonresi-
dential moves.

24.305 Ineligible moving and related ex-
penses.

24.306 Fixed payment for moving expenses—
nonresidentia1 moves.

24.307 Discretionary utility relocation pay-
ments.

Subpart E—Replacement Housing
Payments

24.401 Replacement housing payment for
180-day homeowner-occupants.

24.402 Replacement housing payment for 90-
day occupants.

24.403 Additional rules governing replace-
ment housing payments.

24.404 Replacement housing of last resort.

Subpart F—Mobile Homes

24.501 Applicability.
24.502 Moving and related expenses—mobile

homes.
24.503 Replacement housing payment for

180-day mobile homeowner-occupants.
24.504 Replacement housing payment for 90-

day mobile home occupants.
24.505 Additional rules governing relocation

payments to mobile home occupants.

Subpart G—Certification

24.601 Purpose.
24.602 Certification application.
24.603 Monitoring and corrective action.

APPENDIX A TO PART 24—ADDITIONAL INFOR-
MATION

APPENDIX B TO PART 24—STATISTICAL REPORT
FORM

AUTHORITY: 42 U.S.C. 4601 et seq.; 49 CFR
1.48(cc).

SOURCE: 54 FR 8928, Mar. 2, 1989, unless oth-
erwise noted.

Subpart A—General

§ 24.1 Purpose.
The purpose of this part is to promul-

gate rules to implement the Uniform
Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970, as
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amended (42 U.S.C. 4601 et seq.), in ac-
cordance with the following objectives:

(a) To ensure that owners of real
property to be acquired for Federal and
federally-assisted projects are treated
fairly and consistently, to encourage
and expedite acquisition by agreements
with such owners, to minimize litiga-
tion and relieve congestion in the
courts, and to promote public con-
fidence in Federal and federally-as-
sisted land acquisition programs;

(b) To ensure that persons displaced
as a direct result of Federal or feder-
ally-assisted projects are treated fair-
ly, consistently, and equitably so that
such persons will not suffer dispropor-
tionate injuries as a result of projects
designed for the benefit of the public as
a whole; and

(c) To ensure that Agencies imple-
ment these regulations in a manner
that is efficient and cost effective.

[54 FR 8928, Mar. 2, 1989; 54 FR 24712, June 9,
1989]

§ 24.2 Definitions.
(a) Agency. The term Agency means

the Federal agency, State, State agen-
cy, or person that acquires real prop-
erty or displaces a person.

(1) Acquiring agency. The term acquir-
ing agency means a State agency, as de-
fined in paragraph (a)(4) of this section,
which has the authority to acquire
property by eminent domain under
State law, and a State agency or per-
son which does not have such author-
ity. Any Agency or person solely ac-
quiring property pursuant to the provi-
sions of § 24.101(a) (1), (2), (3), or (4) need
not provide the assurances required by
§ 24.4(a)(1) or (2).

(2) Displacing agency. The term dis-
placing agency means any Federal agen-
cy carrying out a program or project,
and any State, State agency, or person
carrying out a program or project with
Federal financial assistance, which
causes a person to be a displaced per-
son.

(3) Federal agency. The term Federal
agency means any department, Agency,
or instrumentality in the executive
branch of the Government, any wholly
owned Government corporation, the
Architect of the Capitol, the Federal
Reserve Banks and branches thereof,
and any person who has the authority

to acquire property by eminent domain
under Federal law.

(4) State agency. The term State agen-
cy means any department, Agency or
instrumentality of a State or of a po-
litical subdivision of a State, any de-
partment, Agency, or instrumentality
of two or more States or of two or
more political subdivisions of a State
or States, and any person who has the
authority to acquire property by emi-
nent domain under State law.

(b) Appraisal. The term appraisal
means a written statement independ-
ently and impartially prepared by a
qualified appraiser setting forth an
opinion of defined value of an ade-
quately described property as of a spe-
cific date, supported by the presen-
tation and analysis of relevant market
information.

(c) Business. The term business means
any lawful activity, except a farm op-
eration, that is conducted:

(1) Primarily for the purchase, sale,
lease and/or rental of personal and/or
real property, and/or for the manufac-
ture, processing, and/or marketing of
products, commodities, and/or any
other personal property; or

(2) Primarily for the sale of services
to the public; or

(3) Primarily for outdoor advertising
display purposes, when the display
must be moved as a result of the
project; or

(4) By a nonprofit organization that
has established its nonprofit status
under applicable Federal or State law.

(d) Comparable replacement dwelling.
The term comparable replacement dwell-
ing means a dwelling which is:

(1) Decent, safe and sanitary as de-
scribed in paragraph (f) of this section;

(2) Functionally equivalent to the
displacement dwelling. The term func-
tionally equivalent means that it per-
forms the same function, provides the
same utility, and is capable of contrib-
uting to a comparable style of living.
While a comparable replacement dwell-
ing need not possess every feature of
the displacement dwelling, the prin-
cipal features must be present. Gen-
erally, functional equivalency is an ob-
jective standard, reflecting the range
of purposes for which the various phys-
ical features of a dwelling may be used.
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However, in determining whether a re-
placement dwelling is functionally
equivalent to the displacement dwell-
ing, the Agency may consider reason-
able trade-offs for specific features
when the replacement unit is equal to
or better than the displacement dwell-
ing. (See appendix A of this part);

(3) Adequate in size to accommodate
the occupants;

(4) In an area not subject to unrea-
sonable adverse environmental condi-
tions;

(5) In a location generally not less de-
sirable than the location of the dis-
placed person’s dwelling with respect
to public utilities and commercial and
public facilities, and reasonably acces-
sible to the person’s place of employ-
ment;

(6) On a site that is typical in size for
residential development with normal
site improvements, including cus-
tomary landscaping. The site need not
include special improvements such as
outbuildings, swimming pools, or
greenhouses. (See also § 24.403(a)(2).);

(7) Currently available to the dis-
placed person on the private market.
However, a comparable replacement
dwelling for a person receiving govern-
ment housing assistance before dis-
placement may reflect similar govern-
ment housing assistance. (See appendix
A of this part.); and

(8) Within the financial means of the
displaced person.

(i) A replacement dwelling purchased
by a homeowner in occupancy at the
displacement dwelling for at least 180
days prior to initiation of negotiations
(180-day homeowner) is considered to
be within the homeowner’s financial
means if the homeowner will receive
the full price differential as described
in § 24.401(c), all increased mortgage in-
terest costs as described at § 24.401(d)
and all incidental expenses as described
at § 24.401(e), plus any additional
amount required to be paid under
§ 24.404, Replacement housing of last re-
sort.

(ii) A replacement dwelling rented by
an eligible displaced person is consid-
ered to be within his or her financial
means if, after receiving rental assist-
ance under this part, the person’s
monthly rent and estimated average
monthly utility costs for the replace-

ment dwelling do not exceed the per-
son’s base monthly rental for the dis-
placement dwelling as described at
§ 24.402(b)(2).

(iii) For a displaced person who is not
eligible to receive a replacement hous-
ing payment because of the person’s
failure to meet length-of-occupancy re-
quirements, comparable replacement
rental housing is considered to be with-
in the person’s financial means if an
Agency pays that portion of the
monthly housing costs of a replace-
ment dwelling which exceeds 30 percent
of such person’s gross monthly house-
hold income or, if receiving a welfare
assistance payment from a program
that designates amounts for shelter
and utilities, the total of the amounts
designated for shelter and utilities.
Such rental assistance must be paid
under § 24.404, Replacement housing of
last resort.

(e) Contribute materially. The term
contribute materially means that during
the 2 taxable years prior to the taxable
year in which displacement occurs, or
during such other period as the Agency
determines to be more equitable, a
business or farm operation:

(1) Had average annual gross receipts
of at least $5000; or

(2) Had average annual net earnings
of at least $1000; or

(3) Contributed at least 331⁄3 percent
of the owner’s or operator’s average an-
nual gross income from all sources.

(4) If the application of the above cri-
teria creates an inequity or hardship in
any given case, the Agency may ap-
prove the use of other criteria as deter-
mined appropriate.

(f) Decent, safe, and sanitary dwelling.
The term decent, safe, and sanitary
dwelling means a dwelling which meets
applicable housing and occupancy
codes. However, any of the following
standards which are not met by an ap-
plicable code shall apply unless waived
for good cause by the Federal agency
funding the project. The dwelling shall:

(1) Be structurally sound, weather-
tight, and in good repair.

(2) Contain a safe electrical wiring
system adequate for lighting and other
devices.

(3) Contain a heating system capable
of sustaining a healthful temperature

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00265 Fmt 8010 Sfmt 8010 E:\CFR\167195.049 167195



266

49 CFR Subtitle A (10–1–96 Edition)§ 24.2

(of approximately 70 degrees) for a dis-
placed person, except in those areas
where local climatic conditions do not
require such a system.

(4) Be adequate in size with respect
to the number of rooms and area of liv-
ing space needed to accommodate the
displaced person. There shall be a sepa-
rate, well lighted and ventilated bath-
room that provides privacy to the user
and contains a sink, bathtub or shower
stall, and a toilet, all in good working
order and properly connected to appro-
priate sources of water and to a sewage
drainage system. In the case of a
housekeeping dwelling, there shall be a
kitchen area that contains a fully usa-
ble sink, properly connected to potable
hot and cold water and to a sewage
drainage system, and adequate space
and utility service connections for a
stove and refrigerator.

(5) Contains unobstructed egress to
safe, open space at ground level. If the
replacement dwelling unit is on the
second story or above, with access di-
rectly from or through a common cor-
ridor, the common corridor must have
at least two means of egress.

(6) For a displaced person who is
handicapped, be free of any barriers
which would preclude reasonable in-
gress, egress, or use of the dwelling by
such displaced person.

(g) Displaced person— (1) General. The
term displaced person means any person
who moves from the real property or
moves his or her personal property
from the real property: (This includes a
person who occupies the real property
prior to its acquisition, but who does
not meet the length of occupancy re-
quirements of the Uniform Act as de-
scribed at § 24.401(a) and 24.402(a)):

(i) As a direct result of a written no-
tice of intent to acquire, the initiation
of negotiations for, or the acquisition
of, such real property in whole or in
part for a project.

(ii) As a direct result of rehabilita-
tion or demolition for a project; or

(iii) As a direct result of a written
notice of intent to acquire, or the ac-
quisition, rehabilitation or demolition
of, in whole or in part, other real prop-
erty on which the person conducts a
business or farm operation, for a
project. However, eligibility for such
person under this paragraph applies

only for purposes of obtaining reloca-
tion assistance advisory services under
§ 24.205(c), and moving expenses under
§ 24.301, § 24.302 or § 24.303.

(2) Persons not displaced. The follow-
ing is a nonexclusive listing of persons
who do not qualify as displaced persons
under this part:

(i) A person who moves before the
initiation of negotiations (see also
§ 24.403(d)), unless the Agency deter-
mines that the person was displaced as
a direct result of the program or
project; or

(ii) A person who initially enters into
occupancy of the property after the
date of its acquisition for the project;
or

(iii) A person who has occupied the
property for the purpose of obtaining
assistance under the Uniform Act;

(iv) A person who is not required to
relocate permanently as a direct result
of a project. Such determination shall
be made by the Agency in accordance
with any guidelines established by the
Federal agency funding the project (see
also appendix A of this part); or

(v) An owner-occupant who moves as
a result of an acquisition as described
at §§ 24.101(a) (1) and (2) , or as a result
of the rehabilitation or demolition of
the real property. (However, the dis-
placement of a tenant as a direct result
of any acquisition, rehabilitation or
demolition for a Federal or federally-
assisted project is subject to this
part.); or

(vi) A person whom the Agency deter-
mines is not displaced as a direct result
of a partial acquisition; or

(vii) A person who, after receiving a
notice of relocation eligibility (de-
scribed at § 24.203(b)), is notified in
writing that he or she will not be dis-
placed for a project. Such notice shall
not be issued unless the person has not
moved and the Agency agrees to reim-
burse the person for any expenses in-
curred to satisfy any binding contrac-
tual relocation obligations entered
into after the effective date of the no-
tice of relocation eligibility; or

(viii) An owner-occupant who volun-
tarily conveys his or her property, as
described at § 24.101(a) (1) and (2), after
being informed in writing that if a mu-
tually satisfactory agreement on terms
of the conveyance cannot be reached,
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the Agency will not acquire the prop-
erty. In such cases, however, any re-
sulting displacement of a tenant is sub-
ject to the regulations in this part; or

(ix) A person who retains the right of
use and occupancy of the real property
for life following its acquisition by the
Agency; or

(x) An owner who retains the right of
use and occupancy of the real property
for a fixed term after its acquisition by
the Department of the Interior under
Public Law 93–477 or Public Law 93–303,
except that such owner remains a dis-
placed person for purposes of subpart D
of this part; or

(xi) A person who is determined to be
in unlawful occupancy prior to the ini-
tiation of negotiations (see paragraph
(y) of this section), or a person who has
been evicted for cause, under applica-
ble law, as provided for in § 24.206.

(h) Dwelling. The term dwelling means
the place of permanent or customary
and usual residence of a person, accord-
ing to local custom or law, including a
single family house; a single family
unit in a two-family, multi-family, or
multi-purpose property; a unit of a
condominium or cooperative housing
project; a non-housekeeping unit; a
mobile home; or any other residential
unit.

(i) Farm operation. The term farm op-
eration means any activity conducted
solely or primarily for the production
of one or more agricultural products or
commodities, including timber, for sale
or home use, and customarily produc-
ing such products or commodities in
sufficient quantity to be capable of
contributing materially to the opera-
tor’s support.

(j) Federal financial assistance. The
term Federal financial assistance means
a grant, loan, or contribution provided
by the United States, except any Fed-
eral guarantee or insurance and any in-
terest reduction payment to an individ-
ual in connection with the purchase
and occupancy of a residence by that
individual.

(k) Initiation of negotiations. Unless a
different action is specified in applica-
ble Federal program regulations, the
term initiation of negotiations means the
following:

(1) Whenever the displacement re-
sults from the acquisition of the real

property by a Federal agency or State
agency, the initiation of negotiations
means the delivery of the initial writ-
ten offer of just compensation by the
Agency to the owner or the owner’s
representative to purchase the real
property for the project. However, if
the Federal agency or State agency is-
sues a notice of its intent to acquire
the real property, and a person moves
after that notice, but before de1ivery
to the initial written purchase offer,
the initiation of negotiations means the
actual move of the person from the
property.

(2) Whenever the displacement is
caused by rehabilitation, demolition or
privately undertaken acquisition of the
real property (and there is no related
acquisition by a Federal agency or a
State agency), the initiation of negotia-
tions means the notice to the person
that he or she will be displaced by the
project or, if there is no notice, the ac-
tual move of the person from the prop-
erty.

(3) In the case of a permanent reloca-
tion to protect the public health and
welfare, under the Comprehensive En-
vironmental Response Compensation
and Liability Act of 1980 (Pub. L. 96–
510, or Superfund) the initiation of nego-
tiations means the formal announce-
ment of such relocation or the Federal
or federally-coordinated health advi-
sory where the Federal Government
later decides to conduct a permanent
relocation.

(l) Lead agency. The term lead agency
means the Department of Transpor-
tation acting through the Federal
Highway Administration.

(m) Mortgage. The term mortgage
means such classes of liens as are com-
monly given to secure advances on, or
the unpaid purchase price of, real prop-
erty, under the laws of the State in
which the real property is located, to-
gether with the credit instruments, if
any, secured thereby.

(n) Nonprofit organization. The term
nonprofit organization means an organi-
zation that is incorporated under the
applicable laws of a State as a non-
profit organization, and exempt from
paying Federal income taxes under sec-
tion 501 of the Internal Revenue Code
(26 U.S.C. 501).
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(o) Notice of intent to acquire or notice
of eligibility for relocation assistance.
Written notice furnished to a person to
be displaced, including those to be dis-
placed by rehabilitation or demolition
activities from property acquired prior
to the commitment of Federal finan-
cial assistance to the activity, that es-
tablishes eligibility for relocation ben-
efits prior to the initiation of negotia-
tion and/or prior to the commitment of
Federal financial assistance.

(p) Owner of a dwelling. A person is
considered to have met the require-
ment to own a dwelling if the person
purchases or holds any of the following
interests in real property;

(1) Fee title, a life estate, a land con-
tract, a 99-year lease, or a lease includ-
ing any options for extension with at
least 50 years to run from the date of
acquisition; or

(2) An interest in a cooperative hous-
ing project which includes the right to
occupy a dwelling; or

(3) A contract to purchase any of the
interests or estates described in para-
graphs (p) (1) or (2) of this section, or

(4) Any other interest, including a
partial interest, which in the judgment
of the Agency warrants consideration
as ownership.

(q) Person. The term person means
any individual, family, partnership,
corporation, or association.

(r) Program or project. The phrase pro-
gram or project means any activity or
series of activities undertaken by a
Federal agency or with Federal finan-
cial assistance received or anticipated
in any phase of an undertaking in ac-
cordance with the Federal funding
agency guidelines.

(s) Salvage value. The term salvage
value means the probable sale price of
an item, if offered for sale on the condi-
tion that it will be removed from the
property at the buyer’s expense, allow-
ing a reasonable period of time to find
a person buying with knowledge of the
uses and purposes for which it is adapt-
able and capable of being used, includ-
ing separate use of serviceable compo-
nents and scrap when there is no rea-
sonable prospect of sale except on that
basis.

(t) Small business. A business having
not more than 500 employees working
at the site being acquired or displaced

by a program or project, which site is
the location of economic activity.
Sites occupied solely by outdoor adver-
tising signs, displays, or devices do not
qualify as a business for purposes of
§ 24.304.

(u) State. Any of the several States of
the United States or the District of Co-
lumbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, the Trust Territories of
the Pacific Islands or a political sub-
division of any of these jurisdictions.

(v) Tenant. The term tenant means a
person who has the temporary use and
occupancy of real property owned by
another.

(w) Uneconomic remnant. The term
uneconomic remnant means a parcel of
real property in which the owner is left
with an interest after the partial ac-
quisition of the owner’s property, and
which the acquiring agency has deter-
mined has little or no value or utility
to the owner.

(x) Uniform Act. The term Uniform Act
means the Uniform Relocation Assist-
ance and Real Property Acquisition
Policy Act of 1970 (84 Stat. 1894; 42
U.S.C. 4601 et seq.; Pub. L. 91–646), and
amendments thereto.

(y) Unlawful occupancy. A person is
considered to be in unlawful occupancy
if the person has been ordered to move
by a court of competent jurisdiction
prior to the initiation of negotiations
or is determined by the Agency to be a
squatter who is occupying the real
property without the permission of the
owner and otherwise has no legal right
to occupy the property under State
law. A displacing agency may, at its
discretion, consider such a squatter to
be in lawful occupancy.

(z) Utility costs. The term utility costs
means expenses for heat, lights, water
and sewer.

(aa) Utility facility. The term utility
facility means any electric, gas, water,
steampower, or materials transmission
or distribution system; any transpor-
tation system; any communications
system, including cable television; and
any fixtures, equipment, or other prop-
erty associated with the operation,
maintenance, or repair of any such sys-
tem. A utility facility may be publicly,
privately, or cooperatively owned.
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(bb) Utility relocation. The term utility
relocation means the adjustment of a
utility facility required by the program
or project undertaken by the displacing
agency. It includes removing and re-
installing the facility, including nec-
essary temporary facilities; acquiring
necessary right-of-way on new loca-
tion; moving, rearranging or changing
the type of existing facilities; and tak-
ing any necessary safety and protective
measures. It shall also mean construct-
ing a replacement facility that has the
functional equivalency of the existing
facility and is necessary for the contin-
ued operation of the utility service, the
project economy, or sequence of
project construction.

[54 FR 8928, Mar. 2, 1989; 54 FR 24712, June 9,
1989; 58 FR 26072, Apr. 30, 1993]

§ 24.3 No duplication of payments.
No person shall receive any payment

under this part if that person receives
a payment under Federal, State, or
local law which is determined by the
Agency to have the same purpose and
effect as such payment under this part.
(See appendix A of this part, § 24.3.)

§ 24.4 Assurances, monitoring and cor-
rective action.

(a) Assurances—(1) Before a Federal
agency may approve any grant to, or
contract, or agreement with, a State
agency under which Federal financial
assistance will be made available for a
project which results in real property
acquisition or displacement that is
subject to the Uniform Act, the State
agency must provide appropriate assur-
ances that it will comply with the Uni-
form Act and this part. A displacing
agency’s assurances shall be in accord-
ance with section 210 of the Uniform
Act. An acquiring agency’s assurances
shall be in accordance with section 305
of the Uniform Act and must contain
specific reference to any State law
which the Agency believes provides an
exception to section 301 or 302 of the
Uniform Act. If, in the judgment of the
Federal agency, Uniform Act compli-
ance will be served, a State agency
may provide these assurances at one
time to cover all subsequent federally-
assisted programs or projects. An
Agency which both acquires real prop-
erty and displaces persons may com-

bine its section 210 and section 305 as-
surances in one document.

(2) If a Federal agency or State agen-
cy provides Federal financial assist-
ance to a ‘‘person’’ causing displace-
ment, such Federal or State agency is
responsible for ensuring compliance
with the requirements of this part, not-
withstanding the person’s contractual
obligation to the grantee to comply.

(3) As an alternative to the assurance
requirement described in paragraph
(a)(1) of this section, a Federal agency
may provide Federal financial assist-
ance to a State agency after it has ac-
cepted a certification by such State
agency in accordance with the require-
ments in subpart G of this part.

(b) Monitoring and corrective action.
The Federal agency will monitor com-
pliance with this part, and the State
agency shall take whatever corrective
action is necessary to comply with the
Uniform Act and this part. The Federal
agency may also apply sanctions in ac-
cordance with applicable program reg-
ulations. (Also see § 24.603, subpart G.)

(c) Prevention of fraud, waste, and mis-
management. The Agency shall take ap-
propriate measures to carry out this
part in a manner that minimizes fraud,
waste, and mismanagement.

§ 24.5 Manner of notices.
Each notice which the Agency is re-

quired to provide to a property owner
or occupant under this part, except the
notice described at § 24.102(b), shall be
personally served or sent by certified
or registered first-class mail, return re-
ceipt requested, and documented in
Agency files. Each notice shall be writ-
ten in plain, understandable language.
Persons who are unable to read and un-
derstand the notice must be provided
with appropriate translation and coun-
seling. Each notice shall indicate the
name and telephone number of a person
who may be contacted for answers to
questions or other needed help.

§ 24.6 Administration of jointly-funded
projects.

Whenever two or more Federal agen-
cies provide financial assistance to an
Agency or Agencies, other than a Fed-
eral agency, to carry out functionally
or geographically related activities
which will result in the acquisition of
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property or the displacement of a per-
son, the Federal agencies may by
agreement designate one such agency
as the cognizant Federal agency. In the
unlikely event that agreement among
the Agencies cannot be reached as to
which agency shall be the cognizant
Federal agency, then the lead agency
shall designate one of such agencies to
assume the cognizant role. At a mini-
mum, the agreement shall set forth the
federally assisted activities which are
subject to its terms and cite any poli-
cies and procedures, in addition to this
part, that are applicable to the activi-
ties under the agreement. Under the
agreement, the cognizant Federal
agency shall assure that the project is
in compliance with the provisions of
the Uniform Act and this part. All fed-
erally assisted activities under the
agreement shall be deemed a project
for the purposes of this part.

§ 24.7 Federal agency waiver of regula-
tions.

The Federal agency funding the
project may waive any requirement in
this part not required by law if it de-
termines that the waiver does not re-
duce any assistance or protection pro-
vided to an owner or displaced person
under this part. Any request for a waiv-
er shall be justified on a case-by-case
basis.

§ 24.8 Compliance with other laws and
regulations.

The implementation of this part
must be in compliance with other ap-
plicable Federal laws and implement-
ing regulations, including, but not lim-
ited to, the following:

(a) Section I of the Civil Rights Act
of 1866 (42 U.S.C. 1982 et seq.).

(b) Title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d et seq.).

(c) Title VIII of the Civil Rights Act
of 1968 (42 U.S.C. 3601 et seq.), as amend-
ed.

(d) The National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321 et seq.).

(e) Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 790 et seq.).

(f) The Flood Disaster Protection Act
of 1973 (Pub. L. 93–234).

(g) The Age Discrimination Act of
1975 (42 U.S.C. 6101 et seq.).

(h) Executive Order 11063—Equal Op-
portunity and Housing, as amended by
Executive Order l2259.

(i) Executive Order 11246—Equal Em-
ployment Opportunity.

(j) Executive Order 11625—Minority
Business Enterprise.

(k) Executive Orders 11988, Flood-
plain Management, and 11990, Protec-
tion of Wetlands.

(l) Executive Order 12250—Leadership
and Coordination of Non-Discrimina-
tion Laws.

(m) Executive Order 12259—Leader-
ship and Coordination of Fair Housing
in Federal Programs.

(n) Executive Order 12630—Govern-
mental Actions and Interference with
Constitutionally Protected Property
Rights.

§ 24.9 Recordkeeping and reports.
(a) Records. The Agency shall main-

tain adequate records of its acquisition
and displacement activities in suffi-
cient detail to demonstrate compliance
with this part. These records shall be
retained for at least 3 years after each
owner of a property and each person
displaced from the property receives
the final payment to which he or she is
entitled under this part, or in accord-
ance with the applicable regulations of
the Federal funding agency, whichever
is later.

(b) Confidentiality of records. Records
maintained by an Agency in accord-
ance with this part are confidential re-
garding their use as public informa-
tion, unless applicable law provides
otherwise.

(c) Reports. The Agency shall submit
a report of its real property acquisition
and displacement activities under this
part if required by the Federal agency
funding the project. A report will not
be required more frequently than every
3 years, or as the Uniform Act pro-
vides, unless the Federal funding agen-
cy shows good cause. The report shall
be prepared and submitted in the for-
mat contained in appendix B of this
part.

§ 24.10 Appeals.
(a) General. The Agency shall prompt-

ly review appeals in accordance with
the requirements of applicable law and
this part.
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(b) Actions which may be appealed.
Any aggrieved person may file a writ-
ten appeal with the Agency in any case
in which the person believes that the
Agency has failed to properly consider
the person’s application for assistance
under this part. Such assistance may
include, but is not limited to, the per-
son’s eligibility for, or the amount of,
a payment required under § 24.106 or
§ 24.107, or a relocation payment re-
quired under this part. The Agency
shall consider a written appeal regard-
less of form.

(c) Time limit for initiating appeal. The
Agency may set a reasonable time
limit for a person to file an appeal. The
time limit shall not be less than 60
days after the person receives written
notification of the Agency’s determina-
tion on the person’s claim.

(d) Right to representation. A person
has a right to be represented by legal
counsel or other representative in con-
nection with his or her appeal, but
solely at the person’s own expense.

(e) Review of files by person making ap-
peal. The Agency shall permit a person
to inspect and copy all materials perti-
nent to his or her appeal, except mate-
rials which are classified as confiden-
tial by the Agency. The Agency may,
however, impose reasonable conditions
on the person’s right to inspect, con-
sistent with applicable laws.

(f) Scope of review of appeal. In decid-
ing an appeal, the Agency shall con-
sider all pertinent justification and
other material submitted by the per-
son, and all other available informa-
tion that is needed to ensure a fair and
full review of the appeal.

(g) Determination and notification after
appeal. Promptly after receipt of all in-
formation submitted by a person in
support of an appeal, the Agency shall
make a written determination on the
appeal, including an explanation of the
basis on which the decision was made,
and furnish the person a copy. If the
full relief requested is not granted, the
Agency shall advise the person of his or
her right to seek judicial review.

(h) Agency official to review appeal.
The Agency official conducting the re-
view of the appeal shall be either the
head of the Agency or his or her au-
thorized designee. However, the official

shall not have been directly involved in
the action appealed.

Subpart B—Real Property
Acquisition

§ 24.101 Applicability of acquisition re-
quirements.

(a) General. The requirements of this
subpart apply to any acquisition of real
property for a Federal program or
project, and to programs and projects
where there is Federal financial assist-
ance in any part of project costs except
for:

(1) Voluntary transactions that meet
all of the following conditions:

(i) No specific site or property needs
to be acquired, although the Agency
may limit its search for alternative
sites to a general geographic area.
Where an Agency wishes to purchase
more than one site within a geographic
area on this basis, all owners are to be
treated similarly.

(ii) The property to be acquired is not
part of an intended, planned, or des-
ignated project area where all or sub-
stantially all of the property within
the area is to be acquired within spe-
cific time limits.

(iii) The Agency will not acquire the
property in the event negotiations fail
to result in an amicable agreement,
and the owner is so informed in writ-
ing.

(iv) The Agency will inform the
owner of what it believes to be the fair
market value of the property.

(2) Acquisitions for programs or
projects undertaken by an Agency or
person that receives Federal financial
assistance but does not have authority
to acquire property by eminent do-
main, provided that such Agency or
person shall:

(i) Prior to making an offer for the
property, clearly advise the owner that
it is unable to acquire the property in
the event negotiations fail to result in
an amicable agreement; and

(ii) Inform the owner of what it be-
lieves to be fair market value of the
property.

(3) The acquisition of real property
from a Federal agency, State, or State
agency, if the Agency desiring to make
the purchase does not have authority
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to acquire the property through con-
demnation.

(4) The acquisition of real property
by a cooperative from a person who, as
a condition of membership in the coop-
erative, has agreed to provide without
charge any real property that is needed
by the cooperative.

(5) Acquisition for a program or
project which is undertaken by, or re-
ceives Federal financial assistance
from, the Tennessee Valley Authority
or the Rural Electrification Adminis-
tration.

(b) Less-than-full-fee interest in real
property. In addition to fee simple title,
the provisions of this subpart apply
when acquiring fee title subject to re-
tention of a life estate or a life use; to
acquisition by leasing where the lease
term, including option(s) for extension,
is 50 years or more; and to the acquisi-
tion of permanent easements. (See ap-
pendix A of this part, § 24.101(b).)

(c) Federally-assisted projects. For
projects receiving Federal financial as-
sistance, the provisions of §§ 24.102,
24.103, 24.104, and 24.105 apply to the
greatest extent practicable under State
law. (See § 24.4(a).)

[54 FR 8928, Mar. 2, 1989; 54 FR 24712, June 9,
1989; 58 FR 26072, Apr. 30, 1993]

§ 24.102 Basic acquisition policies.
(a) Expeditious acquisition. The Agen-

cy shall make every reasonable effort
to acquire the real property expedi-
tiously by negotiation.

(b) Notice to owner. As soon as fea-
sible, the owner shall be notified of the
Agency’s interest in acquiring the real
property and the basic protections, in-
cluding the agency’s obligation to se-
cure an appraisal, provided to the
owner by law and this part. (See also
§ 24.203.)

(c) Appraisal, waiver thereof, and invi-
tation to owner. (1) Before the initiation
of negotiations the real property to be
acquired shall be appraised, except as
provided in § 24.102(c)(2), and the owner,
or the owner’s designated representa-
tive, shall be given an opportunity to
accompany the appraiser during the
appraiser’s inspection of the property.

(2) An appraisal is not required if the
owner is donating the property and re-
leases the Agency from this obligation,
or the Agency determines that an ap-

praisal is unnecessary because the
valuation problem is uncomplicated
and the fair market value is estimated
at $2,500 or less, based on a review of
available data.

(d) Establishment and offer of just com-
pensation. Before the initiation of nego-
tiations, the Agency shall establish an
amount which it believes is just com-
pensation for the real property. The
amount shall not be less than the ap-
proved appraisal of the fair market
value of the property, taking into ac-
count the value of allowable damages
or benefits to any remaining property.
(See also § 24.104.) Promptly thereafter,
the Agency shall make a written offer
to the owner to acquire the property
for the full amount believed to be just
compensation.

(e) Summary statement. Along with the
initial written purchase offer, the
owner shall be given a written state-
ment of the basis for the offer of just
compensation, which shall include:

(1) A statement of the amount offered
as just compensation. In the case of a
partial acquisition, the compensation
for the real property to be acquired and
the compensation for damages, if any,
to the remaining real property shall be
separately stated.

(2) A description and location identi-
fication of the real property and the in-
terest in the real property to be ac-
quired.

(3) An identification of the buildings,
structures, and other improvements
(including removable building equip-
ment and trade fixtures) which are con-
sidered to be part of the real property
for which the offer of just compensa-
tion is made. Where appropriate, the
statement shall identify any separately
held ownership interest in the prop-
erty, e.g., a tenant-owned improve-
ment, and indicate that such interest
is not covered by the offer.

(f) Basic negotiation procedures. The
Agency shall make reasonable efforts
to contact the owner or the owner’s
representative and discuss its offer to
purchase the property, including the
basis for the offer of just compensa-
tion; and, explain its acquisition poli-
cies and procedures, including its pay-
ment of incidental expenses in accord-
ance with § 24.106. The owner shall be
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given reasonable opportunity to con-
sider the offer and present material
which the owner believes is relevant to
determining the value of the property
and to suggest modification in the pro-
posed terms and conditions of the pur-
chase. The Agency shall consider the
owner’s presentation.

(g) Updating offer of just compensation.
If the information presented by the
owner, or a material change in the
character or condition of the property,
indicates the need for new appraisal in-
formation, or if a significant delay has
occurred since the time of the ap-
praisal(s) of the property, the Agency
shall have the appraisal(s) updated or
obtain a new appraisal(s). If the latest
appraisal information indicates that a
change in the purchase offer is war-
ranted, the Agency shall promptly re-
establish just compensation and offer
that amount to the owner in writing.

(h) Coercive action. The Agency shall
not advance the time of condemnation,
or defer negotiations or condemnation
or the deposit of funds with the court,
or take any other coercive action in
order to induce an agreement on the
price to be paid for the property.

(i) Administrative settlement. The pur-
chase price for the property may ex-
ceed the amount offered as just com-
pensation when reasonable efforts to
negotiate an agreement at that
amount have failed and an authorized
Agency official approves such adminis-
trative settlement as being reasonable,
prudent, and in the public interest.
When Federal funds pay for or partici-
pate in acquisition costs, a written jus-
tification shall be prepared which indi-
cates that available information (e.g.,
appraisals, recent court awards, esti-
mated trial costs, or valuation prob-
lems) supports such a settlement.

(j) Payment before taking possession.
Before requiring the owner to surren-
der possession of the real property, the
Agency shall pay the agreed purchase
price to the owner, or in the case of a
condemnation, deposit with the court,
for the benefit of the owner, an amount
not less than the Agency’s approved
appraisal of the fair market value of
such property, or the court award of
compensation in the condemnation
proceeding for the property. In excep-
tional circumstances, with the prior

approval of the owner, the Agency may
obtain a right-of-entry for construction
purposes before making payment avail-
able to an owner.

(k) Uneconomic remnant. If the acqui-
sition of only a portion of a property
would leave the owner with an uneco-
nomic remnant, the Agency shall offer
to acquire the uneconomic remnant
along with the portion of the property
needed for the project. (See § 24.2(w).)

(l) Inverse condemnation. If the Agen-
cy intends to acquire any interest in
real property by exercise of the power
of eminent domain, it shall institute
formal condemnation proceedings and
not intentionally make it necessary for
the owner to institute legal proceed-
ings to prove the fact of the taking of
the real property.

(m) Fair rental. If the Agency permits
a former owner or tenant to occupy the
real property after acquisition for a
short term or a period subject to termi-
nation by the Agency on short notice,
the rent shall not exceed the fair mar-
ket rent for such occupancy.

§ 24.103 Criteria for appraisals.
(a) Standards of appraisal. The format

and level of documentation for an ap-
praisal depend on the complexity of the
appraisal problem. The Agency shall
develop minimum standards for ap-
praisals consistent with established
and commonly accepted appraisal prac-
tice for those acquisitions which, by
virtue of their low value or simplicity,
do not require the in-depth analysis
and presentation necessary in a de-
tailed appraisal. A detailed appraisal
shall be prepared for all other acquisi-
tions. A detailed appraisal shall reflect
nationally recognized appraisal stand-
ards, including, to the extent appro-
priate, the Uniform Appraisal Stand-
ards for Federal Land Acquisition. An
appraisal must contain sufficient docu-
mentation, including valuation data
and the appraiser’s analysis of that
data, to support his or her opinion of
value. At a minimum, a detailed ap-
praisal shall contain the following
items:

(1) The purpose and/or the function of
the appraisal, a definition of the estate
being appraised, and a statement of the
assumptions and limiting conditions
affecting the appraisal.
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(2) An adequate description of the
physical characteristics of the property
being appraised (and, in the case of a
partial acquisition, an adequate de-
scription of the remaining property), a
statement of the known and observed
encumbrances, if any, title informa-
tion, location, zoning, present use, an
analysis of highest and best use, and at
least a 5-year sales history of the prop-
erty.

(3) All relevant and reliable ap-
proaches to value consistent with com-
monly accepted professional appraisal
practices. When sufficient market sales
data are available to reliably support
the fair market value for the specific
appraisal problem encountered, the
Agency, at its discretion, may require
only the market approach. If more
than one approach is utilized, there
shall be an analysis and reconciliation
of approaches to value that are suffi-
cient to support the appraiser’s opinion
of value.

(4) A description of comparable sales,
including a description of all relevant
physical, legal, and economic factors
such as parties to the transaction,
source and method of financing, and
verification by a party involved in the
transaction.

(5) A statement of the value of the
real property to be acquired and, for a
partial acquisition, a statement of the
value of the damages and benefits, if
any, to the remaining real property,
where appropriate.

(6) The effective date of valuation,
date of appraisal, signature, and cer-
tification of the appraiser.

(b) Influence of the project on just com-
pensation. To the extent permitted by
applicable law, the appraiser shall dis-
regard any decrease or increase in the
fair market value of the real property
caused by the project for which the
property is to be acquired, or by the
likelihood that the property would be
acquired for the project, other than
that due to physical deterioration
within the reasonable control of the
owner.

(c) Owner retention of improvements. If
the owner of a real property improve-
ment is permitted to retain it for re-
moval from the project site, the
amount to be offered for the interest in
the real property to be acquired shall

be not less than the difference between
the amount determined to be just com-
pensation for the owner’s entire inter-
est in the real property and the salvage
value (defined at § 24.2(s)) of the re-
tained improvement.

(d) Qualifications of appraisers. (1) The
Agency shall establish criteria for de-
termining the minimum qualifications
of appraisers. Appraiser qualifications
shall be consistent with the level of dif-
ficulty of the appraisal assignment.
The Agency shall review the experi-
ence, education, training, and other
qualifications of appraisers, including
review appraisers, and utilize only
those determined to be qualified.

(2) If the appraisal assignment re-
quires the preparation of a detailed ap-
praisal pursuant to § 24.103(a), and the
Agency uses a contract (fee) appraiser
to perform the appraisal, such ap-
praiser shall be certified in accordance
with title XI of the Financial Institu-
tions Reform, Recovery, and Enforce-
ment Act of 1989 (FIRREA) (12 U.S.C.
3331 et seq).

(e) Conflict of interest. No appraiser or
review appraiser shall have any inter-
est, direct or indirect, in the real prop-
erty being appraised for the Agency
that would in any way conflict with
the preparation or review of the ap-
praisal. Compensation for making an
appraisal shall not be based on the
amount of the valuation. No appraiser
shall act as a negotiator for real prop-
erty which that person has appraised,
except that the Agency may permit the
same person to both appraise and nego-
tiate an acquisition where the value of
the acquisition is $2,500, or less.

[54 FR 8928, Mar. 2, 1989, as amended at 57 FR
33266, July 27, 1992; 57 FR 53295, Nov. 9, 1992]

§ 24.104 Review of appraisals.
The Agency shall have an appraisal

review process and, at a minimum:
(a) A qualified reviewing appraiser

shall examine all appraisals to assure
that they meet applicable appraisal re-
quirements and shall, prior to accept-
ance, seek necessary corrections or re-
visions.

(b) If the reviewing appraiser is un-
able to approve or recommend approval
of an appraisal as an adequate basis for
the establishment of the offer of just
compensation, and it is determined
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that it is not practical to obtain an ad-
ditional appraisal, the reviewing ap-
praiser may develop appraisal docu-
mentation in accordance with § 24.103
to support an approved or rec-
ommended value.

(c) The review appraiser’s certifi-
cation of the recommended or approved
value of the property shall be set forth
in a signed statement which identifies
the appraisal reports reviewed and ex-
plains the basis for such recommenda-
tion or approval. Any damages or bene-
fits to any remaining property shall
also be identified in the statement.

§ 24.105 Acquisition of tenant-owned
improvements.

(a) Acquisition of improvements. When
acquiring any interest in real property,
the Agency shall offer to acquire at
least an equal interest in all buildings,
structures, or other improvements lo-
cated upon the real property to be ac-
quired, which it requires to be removed
or which it determines will be ad-
versely affected by the use to which
such real property will be put. This
shall include any improvement of a
tenant-owner who has the right or obli-
gation to remove the improvement at
the expiration of the lease term.

(b) Improvements considered to be real
property. Any building, structure, or
other improvement, which would be
considered to be real property if owned
by the owner of the real property on
which it is located, shall be considered
to be real property for purposes of this
subpart.

(c) Appraisal and establishment of just
compensation for tenant-owned improve-
ments. Just compensation for a tenant-
owned improvement is the amount
which the improvement contributes to
the fair market value of the whole
property or its salvage value, which-
ever is greater. (Salvage value is de-
fined at § 24.2(s).)

(d) Special conditions. No payment
shall be made to a tenant-owner for
any real property improvement unless:

(1) The tenant-owner, in consider-
ation for the payment, assigns, trans-
fers, and releases to the Agency all of
the tenant-owner’s right, title, and in-
terest in the improvement; and

(2) The owner of the real property on
which the improvement is located dis-

claims all interest in the improvement;
and

(3) The payment does not result in
the duplication of any compensation
otherwise authorized by law.

(e) Alternative compensation. Nothing
in this subpart shall be construed to
deprive the tenant-owner of any right
to reject payment under this subpart
and to obtain payment for such prop-
erty interests in accordance with other
applicable law.

[54 FR 8928, Mar. 2, 1989; 54 FR 24712, June 9,
1989]

§ 24.106 Expenses incidental to trans-
fer of title to the Agency.

(a) The owner of the real property
shall be reimbursed for all reasonable
expenses the owner necessarily in-
curred for:

(1) Recording fees, transfer taxes,
documentary stamps, evidence of title,
boundary surveys, legal descriptions of
the real property, and similar expenses
incidental to conveying the real prop-
erty to the Agency. However, the Agen-
cy is not required to pay costs solely
required to perfect the owner’s title to
the real property; and

(2) Penalty costs and other charges
for prepayment of any preexisting re-
corded mortgage entered into in good
faith encumbering the real property;
and

(3) The pro rata portion of any pre-
paid real property taxes which are allo-
cable to the period after the Agency
obtains title to the property or effec-
tive possession of it, whichever is ear-
lier.

(b) Whenever feasible, the Agency
shall pay these costs directly so that
the owner will not have to pay such
costs and then seek reimbursement
from the Agency.

§ 24.107 Certain litigation expenses.

The owner of the real property shall
be reimbursed for any reasonable ex-
penses, including reasonable attorney,
appraisal, and engineering fees, which
the owner actually incurred because of
a condemnation proceeding, if:

(a) The final judgment of the court is
that the Agency cannot acquire the
real property by condemnation; or
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(b) The condemnation proceeding is
abandoned by the Agency other than
under an agreed-upon settlement; or

(c) The court having jurisdiction ren-
ders a judgment in favor of the owner
in an inverse condemnation proceeding
or the Agency effects a settlement of
such proceeding.

§ 24.108 Donations.

An owner whose real property is
being acquired may, after being fully
informed by the Agency of the right to
receive just compensation for such
property, donate such property or any
part thereof, any interest therein, or
any compensation paid therefor, to the
Agency as such owner shall determine.
The Agency is responsible for assuring
that an appraisal of the real property
is obtained unless the owner releases
the Agency from such obligation, ex-
cept as provided in § 24.102(c)(2).

Subpart C—General Relocation
Requirements

§ 24.201 Purpose.

This subpart prescribes general re-
quirements governing the provision of
relocation payments and other reloca-
tion assistance in this part.

§ 24.202 Applicability.

These requirements apply to the relo-
cation of any displaced person as de-
fined at § 24.2(g).

§ 24.203 Relocation notices.

(a) General information notice. As soon
as feasible, a person scheduled to be
displaced shall be furnished with a gen-
eral written description of the displac-
ing agency’s relocation program which
does at least the following:

(1) Informs the person that he or she
may be displaced for the project and
generally describes the relocation pay-
ment(s) for which the person may be el-
igible, the basic conditions of eligi-
bility, and the procedures for obtaining
the payment(s).

(2) Informs the person that he or she
will be given reasonable relocation ad-
visory services, including referrals to
replacement properties, help in filing
payment claims, and other necessary

assistance to help the person success-
fully relocate.

(3) Informs the person that he or she
will not be required to move without at
least 90 days’ advance written notice
(see paragraph (c) of this section), and
informs any person to be displaced
from a dwelling that he or she cannot
be required to move permanently un-
less at least one comparable replace-
ment dwelling has been made avail-
able.

(4) Describes the person’s right to ap-
peal the Agency’s determination as to
a person’s application for assistance for
which a person may be eligible under
this part.

(b) Notice of relocation eligibility. Eligi-
bility for relocation assistance shall
begin on the date of initiation of nego-
tiations (defined in § 24.2(k)) for the oc-
cupied property. When this occurs, the
Agency shall promptly notify all occu-
pants in writing of their eligibility for
applicable relocation assistance.

(c) Ninety-day notice—(1) General. No
lawful occupant shall be required to
move unless he or she has received at
least 90 days advance written notice of
the earliest date by which he or she
may be required to move.

(2) Timing of notice. The displacing
agency may issue the notice 90 days be-
fore it expects the person to be dis-
placed or earlier.

(3) Content of notice. The 90-day no-
tice shall either state a specific date as
the earliest date by which the occupant
may be required to move, or state that
the occupant will receive a further no-
tice indicating, at least 30 days in ad-
vance, the specific date by which he or
she must move. If the 90-day notice is
issued before a comparable replace-
ment dwelling is made available, the
notice must state clearly that the oc-
cupant will not have to move earlier
than 90 days after such a dwelling is
made available. (See § 24.204(a).)

(4) Urgent need. In unusual cir-
cumstances, an occupant may be re-
quired to vacate the property on less
than 90 days advance written notice if
the displacing agency determines that
a 90-day notice is impracticable, such
as when the person’s continued occu-
pancy of the property would constitute
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a substantial danger to health or safe-
ty. A copy of the Agency’s determina-
tion shall be included in the applicable
case file.

§ 24.204 Availability of comparable re-
placement dwelling before displace-
ment.

(a) General. No person to be displaced
shall be required to move from his or
her dwelling unless at least one com-
parable replacement dwelling (defined
at § 24.2(d)) has been made available to
the person. Where possible, three or
more comparable replacement dwell-
ings shall be made available. A com-
parable replacement dwelling will be
considered to have been made available
to a person, if:

(1) The person is informed of its loca-
tion; and

(2) The person has sufficient time to
negotiate and enter into a purchase
agreement or lease for the property;
and

(3) Subject to reasonable safeguards,
the person is assured of receiving the
relocation assistance and acquisition
payment to which the person is enti-
tled in sufficient time to complete the
purchase or lease of the property.

(b) Circumstances permitting waiver.
The Federal agency funding the project
may grant a waiver of the policy in
paragraph (a) of this section in any
case where it is demonstrated that a
person must move because of:

(1) A major disaster as defined in sec-
tion 102(c) of the Disaster Relief Act of
1974 (42 U.S.C. 5121); or

(2) A presidentially declared national
emergency; or

(3) Another emergency which re-
quires immediate vacation of the real
property, such as when continued occu-
pancy of the displacement dwelling
constitutes a substantial danger to the
health or safety of the occupants or the
public.

(c) Basic conditions of emergency move.
Whenever a person is required to relo-
cate for a temporary period because of
an emergency as described in para-
graph (b) of this section, the Agency
shall:

(1) Take whatever steps are necessary
to assure that the person is tempo-
rarily relocated to a decent, safe, and
sanitary dwelling; and

(2) Pay the actual reasonable out-of-
pocket moving expenses and any rea-
sonable increase in rent and utility
costs incurred in connection with the
temporary relocation; and

(3) Make available to the displaced
person as soon as feasible, at least one
comparable replacement dwelling. (For
purposes of filing a claim and meeting
the eligibility requirements for a relo-
cation payment, the date of displace-
ment is the date the person moves from
the temporarily-occupied dwelling.)

§ 24.205 Relocation planning, advisory
services, and coordination.

(a) Relocation planning. During the
early stages of development, Federal
and Federal-aid programs or projects
shall be planned in such a manner that
the problems associated with the dis-
placement of individuals, families,
businesses, farms, and nonprofit orga-
nizations are recognized and solutions
are developed to minimize the adverse
impacts of displacement. Such plan-
ning, where appropriate, shall precede
any action by an Agency which will
cause displacement, and should be
scoped to the complexity and nature of
the anticipated displacing activity in-
cluding an evaluation of program re-
sources available to carry out timely
and orderly relocations. Planning may
involve a relocation survey or study
which may include the following:

(1) An estimate of the number of
households to be displaced including
information such as owner/tenant sta-
tus, estimated value and rental rates of
properties to be acquired, family char-
acteristics, and special consideration
of the impacts on minorities, the elder-
ly, large families, and the handicapped
when applicable.

(2) An estimate of the number of
comparable replacement dwellings in
the area (including price ranges and
rental rates) that are expected to be
available to fulfill the needs of those
households displaced. When an ade-
quate supply of comparable housing is
not expected to be available, consider-
ation of housing of last resort actions
should be instituted.

(3) An estimate of the number, type
and size of the businesses, farms, and
nonprofit organizations to be displaced
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and the approximate number of em-
ployees that may be affected.

(4) Consideration of any special relo-
cation advisory services that may be
necessary from the displacing agency
and other cooperating agencies.

(b) Loans for planning and preliminary
expenses. In the event that an Agency
elects to consider using the duplicative
provision in section 215 of the Uniform
Act which permits the use of project
funds for loans to cover planning and
other preliminary expenses for the de-
velopment of additional housing, the
lead agency will establish criteria and
procedures for such use upon the re-
quest of the Federal agency funding
the program or project.

(c) Relocation assistance advisory serv-
ices—(1) General. The Agency shall
carry out a relocation assistance advi-
sory program which satisfies the re-
quirements of title VI of the Civil
Rights Act of 1964 (42 U.S.C. 2000d et
seq.), title VIII of the Civil Rights Act
of 1968 (42 U.S.C. 3601 et seq.), and Exec-
utive Order 11063 (27 FR 11527, Novem-
ber 24, 1962), and offers the services de-
scribed in paragraph (c)(2) of this sec-
tion. If the Agency determines that a
person occupying property adjacent to
the real property acquired for the
project is caused substantial economic
injury because of such acquisition, it
may offer advisory services to such
person.

(2) Services to be provided. The advi-
sory program shall include such meas-
ures, facilities, and services as may be
necessary or appropriate in order to:

(i) Determine the relocation needs
and preferences of each person to be
displaced and explain the relocation
payments and other assistance for
which the person may be eligible, the
related eligibility requirements, and
the procedures for obtaining such as-
sistance. This shall include a personal
interview with each person.

(ii) Provide current and continuing
information on the availability, pur-
chase prices, and rental costs of com-
parable replacement dwellings, and ex-
plain that the person cannot be re-
quired to move unless at least one com-
parable replacement dwelling is made
available as set forth in § 24.204(a).

(A) As soon as feasible, the Agency
shall inform the person in writing of

the specific comparable replacement
dwelling and the price or rent used for
establishing the upper limit of the re-
placement housing payment (see
§ 24.403 (a) and (b)) and the basis for the
determination, so that the person is
aware of the maximum replacement
housing payment for which he or she
may qualify.

(B) Where feasible, housing shall be
inspected prior to being made available
to assure that it meets applicable
standards. (See § 24.2 (d) and (f).) If such
an inspection is not made, the person
to be displaced shall be notified that a
replacement housing payment may not
be made unless the replacement dwell-
ing is subsequently inspected and de-
termined to be decent, safe, and sani-
tary.

(C) Whenever possible, minority per-
sons shall be given reasonable opportu-
nities to relocate to decent, safe, and
sanitary replacement dwellings, not lo-
cated in an area of minority concentra-
tion, that are within their financial
means. This policy, however, does not
require an Agency to provide a person
a larger payment than is necessary to
enable a person to relocate to a com-
parable replacement dwelling.

(D) All persons, especially the elderly
and handicapped, shall be offered trans-
portation to inspect housing to which
they are referred.

(iii) Provide current and continuing
information on the availability, pur-
chase prices, and rental costs of suit-
able commercial and farm properties
and locations. Assist any person dis-
placed from a business or farm oper-
ation to obtain and become established
in a suitable replacement location.

(iv) Minimize hardships to persons in
adjusting to relocation by providing
counseling, advice as to other sources
of assistance that may be available,
and such other help as may be appro-
priate.

(v) Supply persons to be displaced
with appropriate information concern-
ing Federal and State housing pro-
grams, disaster loan and other pro-
grams administered by the Small Busi-
ness Administration, and other Federal
and State programs offering assistance
to displaced persons, and technical help
to persons applying for such assistance.
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(vi) Any person who occupies prop-
erty acquired by an Agency, when such
occupancy began subsequent to the ac-
quisition of the property, and the occu-
pancy is permitted by a short term
rental agreement or an agreement sub-
ject to termination when the property
is needed for a program or project,
shall be eligible for advisory services,
as determined by the Agency.

(d) Coordination of relocation activities.
Relocation activities shall be coordi-
nated with project work and other dis-
placement-causing activities to ensure
that, to the extent feasible, persons
displaced receive consistent treatment
and the duplication of functions is
minimized. (Also see § 24.6, subpart A.)

§ 24.206 Eviction for cause.
Eviction for cause must conform to

applicable state and local law. Any per-
son who occupies the real property and
is not in unlawful occupancy on the
date of the initiation of negotiations,
is presumed to be entitled to relocation
payments and other assistance set
forth in this part unless the Agency de-
termines that:

(a) The person received an eviction
notice prior to the initiation of nego-
tiations and, as a result of that notice
is later evicted; or

(b) The person is evicted after the
initiation of negotiations for serious or
repeated violation of material terms of
the lease or occupancy agreement; and

(c) In either case the eviction was not
undertaken for the purpose of evading
the obligation to make available the
payments and other assistance set
forth in this part.
For purposes of determining eligibility
for relocation payments, the date of
displacement is the date the person
moves, or if later, the date a com-
parable replacement dwelling is made
available. This section applies only to
persons who would otherwise have been
displaced by the project.

§ 24.207 General requirements—claims
for relocation payments.

(a) Documentation. Any claim for a re-
location payment shall be supported by
such documentation as may be reason-
ably required to support expenses in-
curred, such as bills, certified prices,
appraisals, or other evidence of such

expenses. A displaced person must be
provided reasonable assistance nec-
essary to complete and file any re-
quired claim for payment.

(b) Expeditious payments. The Agency
shall review claims in an expeditious
manner. The claimant shall be prompt-
ly notified as to any additional docu-
mentation that is required to support
the claim. Payment for a claim shall
be made as soon as feasible following
receipt of sufficient documentation to
support the claim.

(c) Advance payments. If a person
demonstrates the need for an advance
relocation payment in order to avoid or
reduce a hardship, the Agency shall
issue the payment, subject to such
safeguards as are appropriate to ensure
that the objective of the payment is ac-
complished.

(d) Time for filing—(1) All claims for a
relocation payment shall be filed with
the Agency within 18 months after:

(i) For tenants, the date of displace-
ment;

(ii) For owners, the date of displace-
ment or the date of the final payment
for the acquisition of the rea1 property,
whichever is later.

(2) This time period shall be waived
by the Agency for good cause.

(e) Multiple occupants of one displace-
ment dwelling. If two or more occupants
of the displacement dwelling move to
separate replacement dwellings, each
occupant is entitled to a reasonable
prorated share, as determined by the
Agency, of any relocation payments
that would have been made if the occu-
pants moved together to a comparable
replacement dwelling. However, if the
Agency determines that two or more
occupants maintained separate house-
holds within the same dwelling, such
occupants have separate entitlements
to relocation payments.

(f) Deductions from relocation pay-
ments. An Agency shall deduct the
amount of any advance relocation pay-
ment from the relocation payment(s)
to which a displaced person is other-
wise entitled. Similarly, a Federal
agency shall, and a State agency may,
deduct from relocation payments any
rent that the displaced person owes the
Agency; provided that no deduction
shall be made if it would prevent the
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displaced person from obtaining a com-
parable replacement dwelling as re-
quired by § 24.204. The Agency shall not
withhold any part of a relocation pay-
ment to a displaced person to satisfy
an obligation to any other creditor.

(g) Notice of denial of claim. If the
Agency disapproves all or part of a
payment claimed or refuses to consider
the claim on its merits because of un-
timely filing or other grounds, it shall
promptly notify the claimant in writ-
ing of its determination, the basis for
its determination, and the procedures
for appealing that determination.

§ 24.208 Relocation payments not con-
sidered as income.

No relocation payment received by a
displaced person under this part shall
be considered as income for the purpose
of the Internal Revenue Code of 1954,
which has been redesignated as the In-
ternal Revenue Code of 1986 or for the
purpose of determining the eligibility
or the extent of eligibility of any per-
son for assistance under the Social Se-
curity Act or any other Federal law,
except for any Federal law providing
low-income housing assistance.

Subpart D—Payments for Moving
and Related Expenses

§ 24.301 Payment for actual reasonable
moving and related expenses—resi-
dential moves.

Any displaced owner-occupant or ten-
ant of a dwelling who qualifies as a dis-
placed person (defined at § 24.2(g)) is en-
titled to payment of his or her actual
moving and related expenses, as the
Agency determines to be reasonable
and necessary, including expenses for:

(a) Transportation of the displaced
person and personal property. Trans-
portation costs for a distance beyond 50
miles are not eligible, unless the Agen-
cy determines that relocation beyond
50 miles is justified.

(b) Packing, crating, unpacking, and
uncrating of the personal property.

(c) Disconnecting, dismantling, re-
moving, reassembling, and reinstalling
relocated household appliances, and
other personal property.

(d) Storage of the personal property
for a period not to exceed l2 months,

unless the Agency determines that a
longer period is necessary.

(e) Insurance for the replacement
value of the property in connection
with the move and necessary storage.

(f) The replacement value of property
lost, stolen, or damaged in the process
of moving (not through the fault or
negligence of the displaced person, his
or her agent, or employee) where insur-
ance covering such loss, theft, or dam-
age is not reasonably available.

(g) Other moving-related expenses
that are not listed as ineligible under
§ 24.305, as the Agency determines to be
reasonable and necessary.

§ 24.302 Fixed payment for moving ex-
penses—residential moves.

Any person displaced from a dwelling
or a seasonal residence is entitled to
receive an expense and dislocation al-
lowance as an alternative to a payment
for actual moving and related expenses
under § 24.301. This allowance shall be
determined according to the applicable
schedule approved by the Federal High-
way Administration. This includes a
provision that the expense and disloca-
tion allowance to a person with mini-
mal personal possessions who is in oc-
cupancy of a dormitory style room
shared by two or more other unrelated
persons or a person whose residential
move is performed by an agency at no
cost to the person shall be limited to
$50.

§ 24.303 Payment for actual reasonable
moving and related expenses—non-
residential moves.

(a) Eligible costs. Any business or farm
operation which qualifies as a dis-
placed person (defined at § 24.2(g)) is en-
titled to payment for such actual mov-
ing and related expenses, as the Agency
determines to be reasonable and nec-
essary, including expenses for:

(1) Transportation of personal prop-
erty. Transportation costs for a dis-
tance beyond 50 miles are not eligible,
unless the Agency determines that re-
location beyond 50 miles is justified.

(2) Packing, crating, unpacking, and
uncrating of the personal property.

(3) Disconnecting, dismantling, re-
moving, reassembling, and reinstalling
relocated machinery, equipment, and
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other personal property, including sub-
stitute personal property described at
§ 24.303(a)(12). This includes connection
to utilities available nearby. It also in-
cludes modifications to the personal
property necessary to adapt it to the
replacement structure, the replace-
ment site, or the utilities at the re-
placement site, and modifications nec-
essary to adapt the utilities at the re-
placement site to the personal prop-
erty. (Expenses for providing utilities
from the right-of-way to the building
or improvement are excluded.)

(4) Storage of the personal property
for a period not to exceed 12 months,
unless the Agency determines that a
longer period is necessary.

(5) Insurance for the replacement
value of the personal property in con-
nection with the move and necessary
storage.

(6) Any license, permit, or certifi-
cation required of the displaced person
at the replacement location. However,
the payment may be based on the re-
maining useful life of the existing li-
cense, permit, or certification.

(7) The replacement value of property
lost, stolen, or damaged in the process
of moving (not through the fault or
negligence of the displaced person, his
or her agent, or employee) where insur-
ance covering such loss, theft, or dam-
age is not reasonably available.

(8) Professional services necessary
for:

(i) Planning the move of the personal
property,

(ii) Moving the personal property,
and

(iii) Installing the relocated personal
property at the replacement location.

(9) Relettering signs and replacing
stationery on hand at the time of dis-
placement that are made obsolete as a
result of the move.

(10) Actual direct loss of tangible per-
sonal property incurred as a result of
moving or discontinuing the business
or farm operation. The payment shall
consist of the lesser of:

(i) The fair market value of the item
for continued use at the displacement
site, less the proceeds from its sale. (To
be eligible for payment, the claimant
must make a good faith effort to sell
the personal property, unless the Agen-
cy determines that such effort is not

necessary. When payment for property
loss is claimed for goods held for sale,
the fair market value shall be based on
the cost of the goods to the business,
not the potential selling price.); or

(ii) The estimated cost of moving the
item, but with no allowance for stor-
age. (If the business or farm operation
is discontinued, the estimated cost
shall be based on a moving distance of
50 miles.)

(11) The reasonable cost incurred in
attempting to sell an item that is not
to be relocated.

(12) Purchase of substitute personal
property. If an item of personal prop-
erty which is used as part of a business
or farm operation is not moved but is
promptly replaced with a substitute
item that performs a comparable func-
tion at the replacement site, the dis-
placed person is entitled to payment of
the lesser of:

(i) The cost of the substitute item,
including installation costs at the re-
placement site, minus any proceeds
from the sale or trade-in of the re-
placed item; or

(ii) The estimated cost of moving and
reinstalling the replaced item but with
no allowance for storage. At the Agen-
cy’s discretion, the estimated cost for a
low cost or uncomplicated move may
be based on a single bid or estimate.

(13) Searching for a replacement lo-
cation. A displaced business or farm
operation is entitled to reimbursement
for actual expenses, not to exceed
$1,000, as the Agency determines to be
reasonable, which are incurred in
searching for a replacement location,
including:

(i) Transportation.
(ii) Meals and lodging away from

home.
(iii) Time spent searching, based on

reasonable salary or earnings.
(iv) Fees paid to a real estate agent

or broker to locate a replacement site,
exclusive of any fees or commissions
related to the purchase of such site.

(14) Other moving-related expenses
that are not listed as ineligible under
§ 24.305, as the Agency determines to be
reasonable and necessary.

(b) Notification and inspection. The fol-
lowing requirements apply to pay-
ments under this section:
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(1) The Agency shall inform the dis-
placed person, in writing, of the re-
quirements of paragraphs (b) (2) and (3)
of this section as soon as possible after
the initiation of negotiations. This in-
formation may be included in the relo-
cation information provided to the dis-
placed person as set forth in § 24.203.

(2) The displaced person must provide
the Agency reasonable advance written
notice of the approximate date of the
start of the move or disposition of the
personal property and a list of the
items to be moved. However, the Agen-
cy may waive this notice requirement
after documenting its file accordingly.

(3) The displaced person must permit
the Agency to make reasonable and
timely inspections of the personal
property at both the displacement and
replacement sites and to monitor the
move.

(c) Self moves. If the displaced person
elects to take full responsibility for
the move of the business or farm oper-
ation, the Agency may make a pay-
ment for the person’s moving expenses
in an amount not to exceed the lower
of two acceptable bids or estimates ob-
tained by the Agency or prepared by
qualified staff. At the Agency’s discre-
tion, a payment for a low cost or un-
complicated move may be based on a
single bid or estimate.

(d) Transfer of ownership. Upon re-
quest and in accordance with applica-
ble law, the claimant shall transfer to
the Agency ownership of any personal
property that has not been moved,
sold, or traded in.

(e) Advertising signs. The amount of a
payment for direct loss of an advertis-
ing sign which is personal property
shall be the lesser of:

(1) The depreciated reproduction cost
of the sign, as determined by the Agen-
cy, less the proceeds from its sale; or

(2) The estimated cost of moving the
sign, but with no allowance for storage.

§ 24.304 Reestablishment expenses—
nonresidential moves.

In addition to the payments available
under § 24.303 of this subpart, a small
business, as defined in § 24.2(t), farm or
nonprofit organization is entitled to re-
ceive a payment, not to exceed $10,000,
for expenses actually incurred in relo-
cating and reestablishing such small

business, farm or nonprofit organiza-
tion at a replacement site.

(a) Eligible expenses. Reestablishment
expenses must be reasonable and nec-
essary, as determined by the Agency.
They include, but are not limited to,
the following:

(1) Repairs or improvements to the
replacement real property as required
by Federal, State or local law, code or
ordinance.

(2) Modifications to the replacement
property to accommodate the business
operation or make replacement struc-
tures suitable for conducting the busi-
ness.

(3) Construction and installation
costs for exterior signing to advertise
the business.

(4) Provision of utilities from right-
of-way to improvements on the re-
placement site.

(5) Redecoration or replacement of
soiled or worn surfaces at the replace-
ment site, such as paint, panelling, or
carpeting.

(6) Licenses, fees and permits when
not paid as part of moving expenses.

(7) Feasibility surveys, soil testing
and marketing studies.

(8) Advertisement of replacement lo-
cation.

(9) Professional services in connec-
tion with the purchase or lease of a re-
placement site.

(10) Estimated increased costs of op-
eration during the first 2 years at the
replacement site for such items as:

(i) Lease or rental charges,
(ii) Personal or real property taxes,
(iii) Insurance premiums, and
(iv) Utility charges, excluding impact

fees.
(11) Impact fees or one-time assess-

ments for anticipated heavy utility
usage.

(12) Other items that the Agency con-
siders essential to the reestablishment
of the business.

(b) Ineligible expenses. The following
is a nonexclusive listing of reestablish-
ment expenditures not considered to be
reasonable, necessary, or otherwise eli-
gible:

(1) Purchase of capital assets, such
as, office furniture, filing cabinets, ma-
chinery, or trade fixtures.
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(2) Purchase of manufacturing mate-
rials, production supplies, product in-
ventory, or other items used in the
normal course of the business oper-
ation.

(3) Interest on money borrowed to
make the move or purchase the re-
placement property.

(4) Payment to a part-time business
in the home which does not contribute
materially to the household income.
[54 FR 8928, Mar. 2, 1989, as amended at 58 FR
26072, Apr. 30, 1993]

§ 24.305 Ineligible moving and related
expenses.

A displaced person is not entitled to
payment for:

(a) The cost of moving any structure
or other real property improvement in
which the displaced person reserved
ownership. However, this part does not
preclude the computation under
§ 24.401(c)(4)(iii); or

(b) Interest on a loan to cover mov-
ing expenses; or

(c) Loss of goodwill; or
(d) Loss of profits; or
(e) Loss of trained employees; or
(f) Any additional operating expenses

of a business or farm operation in-
curred because of operating in a new
location except as provided in
§ 24.304(a)(10); or

(g) Personal injury; or
(h) Any legal fee or other cost for

preparing a claim for a relocation pay-
ment or for representing the claimant
before the Agency; or

(i) Expenses for searching for a re-
placement dwelling; or

(j) Physical changes to the real prop-
erty at the replacement location of a
business or farm operation except as
provided in §§ 24.303(a)(3) and § 24.304(a);
or

(k) Costs for storage of personal prop-
erty on real property already owned or
leased by the displaced person.

§ 24.306 Fixed payment for moving ex-
penses—nonresidential moves.

(a) Business. A displaced business
may be eligible to choose a fixed pay-
ment in lieu of the payments for actual
moving and related expenses, and ac-
tual reasonable reestablishment ex-
penses provided by §§ 24.303 and 24.304.
Such fixed payment, except for pay-

ment to a nonprofit organization, shall
equal the average annual net earnings
of the business, as computed in accord-
ance with paragraph (e) of this section,
but not less than $1,000 nor more than
$20,000. The displaced business is eligi-
ble for the payment if the Agency de-
termines that:

(1) The business owns or rents per-
sonal property which must be moved in
connection with such displacement and
for which an expense would be incurred
in such move; and, the business vacates
or relocates from its displacement site.

(2) The business cannot be relocated
without a substantial loss of its exist-
ing patronage (clientele or net earn-
ings). A business is assumed to meet
this test unless the Agency determines
that it will not suffer a substantial loss
of its existing patronage; and

(3) The business is not part of a com-
mercial enterprise having more than
three other entities which are not
being acquired by the Agency, and
which are under the same ownership
and engaged in the same or similar
business activities.

(4) The business is not operated at a
displacement dwelling solely for the
purpose of renting such dwelling to
others.

(5) The business is not operated at
the displacement site solely for the
purpose of renting the site to others.

(6) The business contributed materi-
ally to the income of the displaced per-
son during the 2 taxable years prior to
displacement (see § 24.2(e)).

(b) Determining the number of busi-
nesses. In determining whether two or
more displaced legal entities con-
stitute a single business which is enti-
tled to only one fixed payment, all per-
tinent factors shall be considered, in-
cluding the extent to which:

(1) The same premises and equipment
are shared;

(2) Substantially identical or inter-
related business functions are carried
out and business and financial affairs
are commingled;

(3) The entities are held out to the
public, and to those customarily deal-
ing with them, as one business; and

(4) The same person or closely related
persons own, control, or manage the af-
fairs of the entities.
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(c) Farm operation. A displaced farm
operation (defined at § 24.2(i)) may
choose a fixed payment, in lieu of the
payments for actual moving and relat-
ed expenses and actual reasonable rees-
tablishment expenses, in an amount
equal to its average annual net earn-
ings as computed in accordance with
paragraph (e) of this section, but not
less than $1,000 nor more than $20,000.
In the case of a partial acquisition of
land which was a farm operation before
the acquisition, the fixed payment
shall be made only if the Agency deter-
mines that:

(1) The acquisition of part of the land
caused the operator to be displaced
from the farm operation on the remain-
ing land; or

(2) The partial acquisition caused a
substantial change in the nature of the
farm operation.

(d) Nonprofit organization. A displaced
nonprofit organization may choose a
fixed payment of $1,000 to $20,000, in
lieu of the payments for actual moving
and related expenses and actual reason-
able reestablishment expenses, if the
Agency determines that it cannot be
relocated without a substantial loss of
existing patronage (membership or cli-
entele). A nonprofit organization is as-
sumed to meet this test, unless the
Agency demonstrates otherwise. Any
payment in excess of $1,000 must be
supported with financial statements
for the two 12-month periods prior to
the acquisition. The amount to be used
for the payment is the average of 2
years annual gross revenues less ad-
ministrative expenses. (See appendix A
of this part).

(e) Average annual net earnings of a
business or farm operation. The average
annual net earnings of a business or
farm operation are one-half of its net
earnings before Federal, State, and
local income taxes during the 2 taxable
years immediately prior to the taxable
year in which it was displaced. If the
business or farm was not in operation
for the full 2 taxable years prior to dis-
placement, net earnings shall be based
on the actual period of operation at the
displacement site during the 2 taxable
years prior to displacement, projected
to an annual rate. Average annual net
earnings may be based upon a different
period of time when the Agency deter-

mines it to be more equitable. Net
earnings include any compensation ob-
tained from the business or farm oper-
ation by its owner, the owner’s spouse,
and dependents. The displaced person
shall furnish the Agency proof of net
earnings through income tax returns,
certified financial statements, or other
reasonable evidence which the Agency
determines is satisfactory.

§ 24.307 Discretionary utility reloca-
tion payments.

(a) Whenever a program or project
undertaken by a displacing agency
causes the relocation of a utility facil-
ity (see §§ 24.2 (aa) and (bb)) and the re-
location of the facility creates extraor-
dinary expenses for its owner, the dis-
placing agency may, at its option,
make a relocation payment to the
owner for all or part of such expenses,
if the following criteria are met:

(1) The utility facility legally occu-
pies State or local government prop-
erty, or property over which the State
or local government has an easement
or right-of-way; and

(2) The utility facility’s right of oc-
cupancy thereon is pursuant to State
law or local ordinance specifically au-
thorizing such use, or where such use
and occupancy has been granted
through a franchise, use and occupancy
permit, or other similar agreement;
and

(3) Relocation of the utility facility
is required by and is incidental to the
primary purpose of the project or pro-
gram undertaken by the displacing
agency; and

(4) There is no Federal law, other
than the Uniform Act, which clearly
establishes a policy for the payment of
utility moving costs that is applicable
to the displacing agency’s program or
project; and

(5) State or local government reim-
bursement for utility moving costs or
payment of such costs by the displac-
ing agency is in accordance with State
law.

(b) For the purposes of this section,
the term extraordinary expenses means
those expenses which, in the opinion of
the displacing agency, are not routine
or predictable expenses relating to the
utility’s occupancy of rights-of-way,
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and are not ordinarily budgeted as op-
erating expenses, unless the owner of
the utility facility has explicitly and
knowingly agreed to bear such ex-
penses as a condition for use of the
property, or has voluntarily agreed to
be responsible for such expenses.

(c) A relocation payment to a utility
facility owner for moving costs under
this section may not exceed the cost to
functionally restore the service dis-
rupted by the federally assisted pro-
gram or project, less any increase in
value of the new facility and salvage
value of the old facility. The displacing
agency and the utility facility owner
shall reach prior agreement on the na-
ture of the utility relocation work to
be accomplished, the eligibility of the
work for reimbursement, the respon-
sibilities for financing and accomplish-
ing the work, and the method of accu-
mulating costs and making payment.
(See appendix A, of this part, § 24.307.)

Subpart E—Replacement Housing
Payments

§ 24.401 Replacement housing payment
for 180-day homeowner-occupants.

(a) Eligibility. A displaced person is el-
igible for the replacement housing pay-
ment for a 180-day homeowner-occu-
pant if the person:

(1) Has actually owned and occupied
the displacement dwelling for not less
than 180 days immediately prior to the
initiation of negotiations; and

(2) Purchases and occupies a decent,
safe, and sanitary replacement dwell-
ing within one year after the later of
the following dates (except that the
Agency may extend such one year pe-
riod for good cause):

(i) The date the person receives final
payment for the displacement dwelling
or, in the case of condemnation, the
date the full amount of the estimate of
just compensation is deposited in the
court, or

(ii) The date the displacing agency’s
obligation under § 24.204 is met.

(b) Amount of payment. The replace-
ment housing payment for an eligible
180-day homeowner-occupant may not
exceed $22,500. (See also § 24.404.) The
payment under this subpart is limited
to the amount necessary to relocate to
a comparable replacement dwelling

within one year from the date the dis-
placed homeowner-occupant is paid for
the displacement dwelling, or the date
a comparable replacement dwelling is
made available to such person, which-
ever is later. The payment shall be the
sum of:

(1) The amount by which the cost of
a replacement dwelling exceeds the ac-
quisition cost of the displacement
dwelling, as determined in accordance
with paragraph (c) of this section; and

(2) The increased interest costs and
other debt service costs which are in-
curred in connection with the mort-
gage(s) on the replacement dwelling, as
determined in accordance with para-
graph (d) of this section; and

(3) The reasonable expenses inciden-
tal to the purchase of the replacement
dwelling, as determined in accordance
with paragraph (e) of this section.

(c) Price differential—(1) Basic com-
putation. The price differential to be
paid under paragraph (b)(1) of this sec-
tion is the amount which must be
added to the acquisition cost of the dis-
placement dwelling to provide a total
amount equal to the lesser of:

(i) The reasonable cost of a com-
parable replacement dwelling as deter-
mined in accordance with § 24.403(a); or

(ii) The purchase price of the decent,
safe, and sanitary replacement dwell-
ing actually purchased and occupied by
the displaced person.

(2) Mixed-use and multifamily prop-
erties. If the displacement dwelling was
part of a property that contained an-
other dwelling unit and/or space used
for non-residential purposes, and/or is
located on a lot larger than typical for
residential purposes, only that portion
of the acquisition payment which is ac-
tually attributable to the displacement
dwelling shall be considered its acqui-
sition cost when computing the price
differential.

(3) Insurance proceeds. To the extent
necessary to avoid duplicate compensa-
tion, the amount of any insurance pro-
ceeds received by a person in connec-
tion with a loss to the displacement
dwelling due to a catastrophic occur-
rence (fire, flood, etc.) shall be included
in the acquisition cost of the displace-
ment dwelling when computing the
price differential. (Also see § 24.3.)
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(4) Owner retention of displacement
dwelling. If the owner retains owner-
ship of his or her dwelling, moves it
from the displacement site, and reoccu-
pies it on a replacement site, the pur-
chase price of the replacement dwelling
shall be the sum of:

(i) The cost of moving and restoring
the dwelling to a condition comparable
to that prior to the move; and

(ii) The cost of making the unit a de-
cent, safe, and sanitary replacement
dwelling (defined at § 24.2(f)); and

(iii) The current fair market value
for residential use of the replacement
site (see appendix A of this part,
§ 24.401(c)(4)(iii)), unless the claimant
rented the displacement site and there
is a reasonable opportunity for the
claimant to rent a suitable replace-
ment site; and

(iv) The retention value of the dwell-
ing, if such retention value is reflected
in the ‘‘acquisition cost’’ used when
computing the replacement housing
payment.

(d) Increased mortgage interest costs.
The displacing agency shall determine
the factors to be used in computing the
amount to be paid to a displaced person
under paragraph (b)(2) of this section.
The payment for increased mortgage
interest cost shall be the amount
which will reduce the mortgage bal-
ance on a new mortgage to an amount
which could be amortized with the
same monthly payment for principal
and interest as that for the mort-
gage(s) on the displacement dwelling.
In addition, payments shall include
other debt service costs, if not paid as
incidental costs, and shall be based
only on bona fide mortgages that were
valid liens on the displacement dwell-
ing for at least 180 days prior to the
initiation of negotiations. Paragraphs
(d) (1) through (5) of this section shall
apply to the computation of the in-
creased mortgage interest costs pay-
ment, which payment shall be contin-
gent upon a mortgage being placed on
the replacement dwelling.

(1) The payment shall be based on the
unpaid mortgage balance(s) on the dis-
placement dwelling; however, in the
event the person obtains a smaller
mortgage than the mortgage balance(s)
computed in the buydown determina-
tion the payment will be prorated and

reduced accordingly. (See appendix A
of this part.) In the case of a home eq-
uity loan the unpaid balance shall be
that balance which existed 180 days
prior to the initiation of negotiations
or the balance on the date of acquisi-
tion, whichever is less.

(2) The payment shall be based on the
remaining term of the mortgage(s) on
the displacement dwelling or the term
of the new mortgage, whichever is
shorter.

(3) The interest rate on the new
mortgage used in determining the
amount of the payment shall not ex-
ceed the prevailing fixed interest rate
for conventional mortgages currently
charged by mortgage lending institu-
tions in the area in which the replace-
ment dwelling is located.

(4) Purchaser’s points and loan origi-
nation or assumption fees, but not sell-
er’s points, shall be paid to the extent:

(i) They are not paid as incidental ex-
penses;

(ii) They do not exceed rates normal
to similar real estate transactions in
the area;

(iii) The Agency determines them to
be necessary; and

(iv) The computation of such points
and fees shall be based on the unpaid
mortgage balance on the displacement
dwelling, less the amount determined
for the reduction of such mortgage bal-
ance under this section.

(5) The displaced person shall be ad-
vised of the approximate amount of
this payment and the conditions that
must be met to receive the payment as
soon as the facts relative to the per-
son’s current mortgage(s) are known
and the payment shall be made avail-
able at or near the time of closing on
the replacement dwelling in order to
reduce the new mortgage as intended.

(e) Incidental expenses. The incidental
expenses to be paid under paragraph
(b)(3) of this section or § 24.402(c)(1) are
those necessary and reasonable costs
actually incurred by the displaced per-
son incident to the purchase of a re-
placement dwelling, and customarily
paid by the buyer, including:

(1) Legal, closing, and related costs,
including those for title search, prepar-
ing conveyance instruments, notary
fees, preparing surveys and plats, and
recording fees.
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(2) Lender, FHA, or VA application
and appraisal fees.

(3) Loan origination or assumption
fees that do not represent prepaid in-
terest.

(4) Certification of structural sound-
ness and termite inspection when re-
quired.

(5) Credit report.
(6) Owner’s and mortgagee’s evidence

of title, e.g., title insurance, not to ex-
ceed the costs for a comparable re-
placement dwelling.

(7) Escrow agent’s fee.
(8) State revenue or documentary

stamps, sales or transfer taxes (not to
exceed the costs for a comparable re-
placement dwelling).

(9) Such other costs as the Agency
determines to be incidental to the pur-
chase.

(f) Rental assistance payment for 180-
day homeowner. A 180-day homeowner-
occupant, who could be eligible for a
replacement housing payment under
paragraph (a) of this section but elects
to rent a replacement dwelling, is eligi-
ble for a rental assistance payment not
to exceed $5,250, computed and dis-
bursed in accordance with § 24.402(b).

§ 24.402 Replacement housing payment
for 90-day occupants.

(a) Eligibility. A tenant or owner-oc-
cupant displaced from a dwelling is en-
titled to a payment not to exceed $5,250
for rental assistance, as computed in
accordance with paragraph (b) of this
section, or downpayment assistance, as
computed in accordance with para-
graph (c) of this section, if such dis-
placed person:

(1) Has actually and lawfully occu-
pied the displacement dwelling for at
least 90 days immediately prior to the
initiation of negotiations; and

(2) Has rented, or purchased, and oc-
cupied a decent, safe, and sanitary re-
placement dwelling within 1 year (un-
less the Agency extends this period for
good cause) after:

(i) For a tenant, the date he or she
moves from the displacement dwelling,
or

(ii) For an owner-occupant, the later
of:

(A) The date he or she receives final
payment for the displacement dwell-
ing, or in the case of condemnation,

the date the full amount of the esti-
mate of just compensation is deposited
with the court; or

(B) The date he or she moves from
the displacement dwelling.

(b) Rental assistance payment—(1)
Amount of payment. An eligible dis-
placed person who rents a replacement
dwelling is entitled to a payment not
to exceed $5,250 for rental assistance.
(See also § 24.404.) Such payment shall
be 42 times the amount obtained by
subtracting the base monthly rental
for the displacement dwelling from the
lesser of:

(i) The monthly rent and estimated
average monthly cost of utilities for a
comparable replacement dwelling; or

(ii) The monthly rent and estimated
average monthly cost of utilities for
the decent, safe, and sanitary replace-
ment dwelling actually occupied by the
displaced person.

(2) Base monthly rental for displace-
ment dwelling. The base monthly rental
for the displacement dwelling is the
lesser of:

(i) The average monthly cost for rent
and utilities at the displacement dwell-
ing for a reasonable period prior to dis-
placement, as determined by the Agen-
cy. (For an owner-occupant, use the
fair market rent for the displacement
dwelling. For a tenant who paid little
or no rent for the displacement dwell-
ing, use the fair market rent, unless its
use would result in a hardship because
of the person’s income or other cir-
cumstances); or

(ii) Thirty (30) percent of the person’s
average gross household income. (If the
person refuses to provide appropriate
evidence of income or is a dependent,
the base monthly rental shall be estab-
lished solely on the criteria in para-
graph (b)(2)(i) of this section. A full
time student or resident of an institu-
tion may be assumed to be a depend-
ent, unless the person demonstrates
otherwise.); or

(iii) The total of the amounts des-
ignated for shelter and utilities if re-
ceiving a welfare assistance payment
from a program that designates the
amounts for shelter and utilities.

(3) Manner of disbursement. A rental
assistance payment may, at the Agen-
cy’s discretion, be disbursed in either a
lump sum or in installments. However,
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except as limited by § 24.403(f), the full
amount vests immediately, whether or
not there is any later change in the
person’s income or rent, or in the con-
dition or location of the person’s hous-
ing.

(c) Downpayment assistance payment—
(1) Amount of payment. An eligible dis-
placed person who purchases a replace-
ment dwelling is entitled to a down-
payment assistance payment in the
amount the person would receive under
paragraph (b) of this section if the per-
son rented a comparable replacement
dwelling. At the discretion of the Agen-
cy, a downpayment assistance payment
may be increased to any amount not to
exceed $5,250. However, the payment to
a displaced homeowner shall not ex-
ceed the amount the owner would re-
ceive under § 24.401(b) if he or she met
the 180-day occupancy requirement. An
Agency’s discretion to provide the
maximum payment shall be exercised
in a uniform and consistent manner, so
that eligible displaced persons in like
circumstances are treated equally. A
displaced person eligible to receive a
payment as a 180-day owner-occupant
under § 24.401(a) is not eligible for this
payment. (See also appendix A of this
part, § 24.402(c).)

(2) Application of payment. The full
amount of the replacement housing
payment for downpayment assistance
must be applied to the purchase price
of the replacement dwelling and relat-
ed incidental expenses.

§ 24.403 Additional rules governing re-
placement housing payments.

(a) Determining cost of comparable re-
placement dwelling. The upper limit of a
replacement housing payment shall be
based on the cost of a comparable re-
placement dwelling (defined at
§ 24.2(d)).

(1) If available, at least three com-
parable replacement dwellings shall be
examined and the payment computed
on the basis of the dwelling most near-
ly representative of, and equal to, or
better than, the displacement dwelling.
An adjustment shall be made to the
asking price of any dwelling, to the ex-
tent justified by local market data (see
also § 24.205(a)(2) and appendix A of this
part). An obviously overpriced dwelling
may be ignored.

(2) If the site of the comparable re-
placement dwelling lacks a major exte-
rior attribute of the displacement
dwelling site, (e.g., the site is signifi-
cantly smaller or does not contain a
swimming pool), the value of such at-
tribute shall be subtracted from the ac-
quisition cost of the displacement
dwelling for purposes of computing the
payment.

(3) If the acquisition of a portion of a
typical residential property causes the
displacement of the owner from the
dwelling and the remainder is a
buildable residential lot, the Agency
may offer to purchase the entire prop-
erty. If the owner refuses to sell the re-
mainder to the Agency, the fair market
value of the remainder may be added to
the acquisition cost of the displace-
ment dwelling for purposes of comput-
ing the replacement housing payment.

(4) To the extent feasible, comparable
replacement dwellings shall be selected
from the neighborhood in which the
displacement dwelling was located or,
if that is not possible, in nearby or
similar neighborhoods where housing
costs are generally the same or higher.

(b) Inspection of replacement dwelling.
Before making a replacement housing
payment or releasing a payment from
escrow, the Agency or its designated
representative shall inspect the re-
placement dwelling and determine
whether it is a decent, safe, and sani-
tary dwelling as defined at § 24.2(f).

(c) Purchase of replacement dwelling. A
displaced person is considered to have
met the requirement to purchase a re-
placement dwelling, if the person:

(1) Purchases a dwelling; or
(2) Purchases and rehabilitates a sub-

standard dwelling; or
(3) Relocates a dwelling which he or

she owns or purchases; or
(4) Constructs a dwelling on a site he

or she owns or purchases; or
(5) Contracts for the purchase or con-

struction of a dwelling on a site pro-
vided by a builder or on a site the per-
son owns or purchases.

(6) Currently owns a previously pur-
chased dwelling and site, valuation of
which shall be on the basis of current
fair market value.

(d) Occupancy requirements for dis-
placement or replacement dwelling. No
person shall be denied eligibility for a

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00288 Fmt 8010 Sfmt 8010 E:\CFR\167195.053 167195



289

Office of the Secretary of Transportation § 24.404

replacement housing payment solely
because the person is unable to meet
the occupancy requirements set forth
in these regulations for a reason be-
yond his or her control, including:

(1) A disaster, an emergency, or an
imminent threat to the public health
or welfare, as determined by the Presi-
dent, the Federal agency funding the
project, or the displacing agency; or

(2) Another reason, such as a delay in
the construction of the replacement
dwelling, military reserve duty, or hos-
pital stay, as determined by the Agen-
cy.

(e) Conversion of payment. A displaced
person who initially rents a replace-
ment dwelling and receives a rental as-
sistance payment under § 24.402(b) is el-
igible to receive a payment under
§ 24.401 or § 24.402(c) if he or she meets
the eligibility criteria for such pay-
ments, including purchase and occu-
pancy within the prescribed 1-year pe-
riod. Any portion of the rental assist-
ance payment that has been disbursed
shall be deducted from the payment
computed under § 24.401 or § 24.402(c).

(f) Payment after death. A replace-
ment housing payment is personal to
the displaced person and upon his or
her death the undisbursed portion of
any such payment shall not be paid to
the heirs or assigns, except that:

(1) The amount attributable to the
displaced person’s period of actual oc-
cupancy of the replacement housing
shall be paid.

(2) The full payment shall be dis-
bursed in any case in which a member
of a displaced family dies and the other
family member(s) continue to occupy a
decent, safe, and sanitary replacement
dwelling.

(3) Any portion of a replacement
housing payment necessary to satisfy
the legal obligation of an estate in con-
nection with the selection of a replace-
ment dwelling by or on behalf of a de-
ceased person shall be disbursed to the
estate.

§ 24.404 Replacement housing of last
resort.

(a) Determination to provide replace-
ment housing of last resort. Whenever a
program or project cannot proceed on a
timely basis because comparable re-
placement dwellings are not available

within the monetary limits for owners
or tenants, as specified in § 24.401 or
§ 24.402, as appropriate, the Agency
shall provide additional or alternative
assistance under the provisions of this
subpart. Any decision to provide last
resort housing assistance must be ade-
quately justified either:

(1) On a case-by-case basis, for good
cause, which means that appropriate
consideration has been given to:

(i) The availability of comparable re-
placement housing in the program or
project area; and

(ii) The resources available to pro-
vide comparable replacement housing;
and

(iii) The individual circumstances of
the displaced person; or

(2) By a determination that:
(i) There is little, if any, comparable

replacement housing available to dis-
placed persons within an entire pro-
gram or project area; and, therefore,
last resort housing assistance is nec-
essary for the area as a whole; and

(ii) A program or project cannot be
advanced to completion in a timely
manner without last resort housing as-
sistance; and

(iii) The method selected for provid-
ing last resort housing assistance is
cost effective, considering all elements
which contribute to total program or
project costs. (Will project delay jus-
tify waiting for less expensive com-
parable replacement housing to become
available?)

(b) Basic rights of persons to be dis-
placed. Notwithstanding any provision
of this subpart, no person shall be re-
quired to move from a displacement
dwelling unless comparable replace-
ment housing is available to such per-
son. No person may be deprived of any
rights the person may have under the
Uniform Act or this part. The Agency
shall not require any displaced person
to accept a dwelling provided by the
Agency under these procedures (unless
the Agency and the displaced person
have entered into a contract to do so)
in lieu of any acquisition payment or
any relocation payment for which the
person may otherwise be eligible.

(c) Methods of providing comparable re-
placement housing. Agencies shall have
broad latitude in implementing this
subpart, but implementation shall be
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for reasonable cost, on a case-by-case
basis unless an exception to case-by-
case analysis is justified for an entire
project.

(1) The methods of providing replace-
ment housing of last resort include,
but are not limited to:

(i) A replacement housing payment
in excess of the limits set forth in
§ 24.401 or § 24.402. A rental assistance
subsidy under this section may be pro-
vided in installments or in a lump sum
at the Agency’s discretion.

(ii) Rehabilitation of and/or additions
to an existing replacement dwelling.

(iii) The construction of a new re-
placement dwelling.

(iv) The provision of a direct loan,
which requires regular amortization or
deferred repayment. The loan may be
unsecured or secured by the real prop-
erty. The loan may bear interest or be
interest-free.

(v) The relocation and, if necessary,
rehabilitation of a dwelling.

(vi) The purchase of land and/or a re-
placement dwelling by the displacing
agency and subsequent sale or lease to,
or exchange with a displaced person.

(vii) The removal of barriers to the
handicapped.

(viii) The change in status of the dis-
placed person with his or her concur-
rence from tenant to homeowner when
it is more cost effective to do so, as in
cases where a downpayment may be
less expensive than a last resort rental
assistance payment.

(2) Under special circumstances, con-
sistent with the definition of a com-
parable replacement dwelling, modified
methods of providing replacement
housing of last resort permit consider-
ation of replacement housing based on
space and physical characteristics dif-
ferent from those in the displacement
dwelling (see appendix A, of this part,
§ 24.404), including upgraded, but small-
er replacement housing that is decent,
safe, and sanitary and adequate to ac-
commodate individuals or families dis-
placed from marginal or substandard
housing with probable functional
obsolesence. In no event, however,
shall a displaced person be required to
move into a dwelling that is not func-
tionally equivalent in accordance with
§ 24.2(d)(2).

(3) The agency shall provide assist-
ance under this subpart to a displaced
person who is not eligible to receive a
replacement housing payment under
§§ 24.401 and 24.402 because of failure to
meet the length of occupancy require-
ment when comparable replacement
rental housing is not available at rent-
al rates within the person’s financial
means, which is 30 percent of the per-
son’s gross monthly household income.
Such assistance shall cover a period of
42 months.

Subpart F—Mobile Homes

§ 24.501 Applicability.

This subpart describes the require-
ments governing the provision of relo-
cation payments to a person displaced
from a mobile home and/or mobile
home site who meets the basic eligi-
bility requirements of this part. Except
as modified by this subpart, such a dis-
placed person is entitled to a moving
expense payment in accordance with
subpart D and a replacement housing
payment in accordance with subpart E
to the same extent and subject to the
same requirements as persons dis-
placed from conventional dwellings.

§ 24.502 Moving and related ex-
penses—mobile homes.

(a) A homeowner-occupant displaced
from a mobile home or mobile home-
site is entitled to a payment for the
cost of moving his or her mobile home
on an actual cost basis in accordance
with § 24.301. A non-occupant owner of a
rented mobile home is eligible for ac-
tual cost reimbursement under § 24.303.
However, if the mobile home is not ac-
quired, but the homeowner-occupant
obtains a replacement housing pay-
ment under one of the circumstances
described at § 24.503(a)(3), the owner is
not eligible for payment for moving
the mobile home, but may be eligible
for a payment for moving personal
property from the mobile home.

(b) The following rules apply to pay-
ments for actual moving expenses
under § 24.301:

(1) A displaced mobile homeowner,
who moves the mobile home to a re-
placement site, is eligible for the rea-
sonable cost of disassembling, moving,

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00290 Fmt 8010 Sfmt 8010 E:\CFR\167195.053 167195



291

Office of the Secretary of Transportation § 24.505

and reassembling any attached appur-
tenances, such as porches, decks, skirt-
ing, and awnings, which were not ac-
quired, anchoring of the unit, and util-
ity ‘‘hook-up’’ charges.

(2) If a mobile home requires repairs
and/or modifications so that it can be
moved and/or made decent, safe, and
sanitary, and the Agency determines
that it would be economically feasible
to incur the additional expense, the
reasonable cost of such repairs and/or
modifications is reimbursable.

(3) A nonreturnable mobile home
park entrance fee is reimbursable to
the extent it does not exceed the fee at
a comparable mobile home park, if the
person is displaced from a mobile home
park or the Agency determines that
payment of the fee is necessary to ef-
fect relocation.

§ 24.503 Replacement housing payment
for 180-day mobile homeowner-oc-
cupants.

(a) A displaced owner-occupant of a
mobile home is entitled to a replace-
ment housing payment, not to exceed
$22,500, under § 24.401 if:

(1) The person both owned the dis-
placement mobile home and occupied it
on the displacement site for at least 180
days immediately prior to the initi-
ation of negotiations;

(2) The person meets the other basic
eligibility requirements at § 24.401(a);
and

(3) The Agency acquires the mobile
home and/or mobile home site, or the
mobile home is not acquired by the
Agency but the owner is displaced from
the mobile home because the Agency
determines that the mobile home:

(i) Is not and cannot economically be
made decent, safe, and sanitary; or

(ii) Cannot be relocated without sub-
stantial damage or unreasonable cost;
or

(iii) Cannot be relocated because
there is no available comparable re-
placement site; or

(iv) Cannot be relocated because it
does not meet mobile home park en-
trance requirements.

(b) If the mobile home is not ac-
quired, and the Agency determines
that it is not practical to relocate it,
the acquisition cost of the displace-
ment dwelling used when computing

the price differential amount, de-
scribed at § 24.401(c), shall include the
salvage value or trade-in value of the
mobile home, whichever is higher.

§ 24.504 Replacement housing payment
for 90-day mobile home occupants.

A displaced tenant or owner-occu-
pant of a mobile home is eligible for a
replacement housing payment, not to
exceed $5,250, under § 24.402 if:

(a) The person actually occupied the
displacement mobile home on the dis-
placement site for at least 90 days im-
mediately prior to the initiation of ne-
gotiations;

(b) The person meets the other basic
eligibility requirements at § 24.402(a);
and

(c) The Agency acquires the mobile
home and/or mobile home site, or the
mobile home is not acquired by the
Agency but the owner or tenant is dis-
placed from the mobile home because
of one of the circumstances described
at § 24.503(a)(3).

§ 24.505 Additional rules governing re-
location payments to mobile home
occupants.

(a) Replacement housing payment based
on dwelling and site. Both the mobile
home and mobile home site must be
considered when computing a replace-
ment housing payment. For example, a
displaced mobile home occupant may
have owned the displacement mobile
home and rented the site or may have
rented the displacement mobile home
and owned the site. Also, a person may
elect to purchase a replacement mobile
home and rent a replacement site, or
rent a replacement mobile home and
purchase a replacement site. In such
cases, the total replacement housing
payment shall consist of a payment for
a dwelling and a payment for a site,
each computed under the applicable
section in subpart E. However, the
total replacement housing payment
under subpart E shall not exceed the
maximum payment (either $22,500 or
$5,250) permitted under the section that
governs the computation for the dwell-
ing. (See also § 24.403(b).)

(b) Cost of comparable replacement
dwelling—(1) If a comparable replace-
ment mobile home is not available, the
replacement housing payment shall be
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computed on the basis of the reason-
able cost of a conventional comparable
replacement dwelling.

(2) If the Agency determines that it
would be practical to relocate the mo-
bile home, but the owner-occupant
elects not to do so, the Agency may de-
termine that, for purposes of comput-
ing the price differential under
§ 24.401(c), the cost of a comparable re-
placement dwelling is the sum of:

(i) The value of the mobile home,
(ii) The cost of any necessary repairs

or modifications, and
(iii) The estimated cost of moving

the mobile home to a replacement site.
(c) Initiation of negotiations. If the

mobile home is not actually acquired,
but the occupant is considered dis-
placed under this part, the ‘‘initiation
of negotiations’’ is the initiation of ne-
gotiations to acquire the land, or, if
the land is not acquired, the written
notification that he or she is a dis-
placed person under this part.

(d) Person moves mobile home. If the
owner is reimbursed for the cost of
moving the mobile home under this
part, he or she is not eligible to receive
a replacement housing payment to as-
sist in purchasing or renting a replace-
ment mobile home. The person may,
however, be eligible for assistance in
purchasing or renting a replacement
site.

(e) Partial acquisition of mobile home
park. The acquisition of a portion of a
mobile home park property may leave
a remaining part of the property that
is not adequate to continue the oper-
ation of the park. If the Agency deter-
mines that a mobile home located in
the remaining part of the property
must be moved as a direct result of the
project, the owner and any tenant shall
be considered a displaced person who is
entitled to relocation payments and
other assistance under this part.

Subpart G—Certification

§ 24.601 Purpose.

This subpart permits a State agency
to fulfill its responsibilities under the
Uniform Act by certifying that it shall
operate in accordance with State laws
and regulations which shall accomplish
the purpose and effect of the Uniform

Act, in lieu of providing the assurances
required by § 24.4 of this part.

[54 FR 8928, Mar. 2, 1989; 54 FR 24712, June 9,
1989]

§ 24.602 Certification application.

An agency wishing to proceed on the
basis of a certification may request an
application for certification from the
lead agency [Director, Office of Right-
of-Way, HRW–1, Federal Highway Ad-
ministration, 400 Seventh St. SW.,
Washington, DC 20590]. The completed
application for certification must be
approved by the governor of the State,
or the governor’s designee, and must be
coordinated with the Federal funding
agency, in accordance with application
procedures.
[58 FR 26072, April 30, 1993]

§ 24.603 Monitoring and corrective ac-
tion.

(a) The Federal lead agency shall, in
coordination with other Federal agen-
cies, monitor from time to time State
agency implementation of programs or
projects conducted under the certifi-
cation process and the State agency
shall make available any information
required for this purpose.

(b) A Federal agency that has accept-
ed a State agency’s certification pursu-
ant to this subpart should withhold its
approval of any of its Federal financial
assistance to any project, program, or
activity, in progress or to be under-
taken by such State agency, if it is
found by the Federal agency that the
State agency has failed to comply with
the applicable State law and regula-
tions implementing those provisions of
the Uniform Act for which the State
agency would otherwise have provided
the assurances required by sections 210
and 305 of the Uniform Act. The Fed-
eral agency may withhold Federal fi-
nancial assistance if the certifying
State agency fails to comply with the
applicable State law and regulations
implementing other provisions of the
Uniform Act. The Federal agency shall
notify the lead agency at least 15 days
prior to any decision to withhold funds
under this subpart. The lead agency
may consult with the Federal agency
upon receiving such notification. The
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lead agency will also inform other Fed-
eral agencies which have accepted cer-
tification under this subpart from the
same State agency of the pending ac-
tion.

(c) A Federal agency may, after con-
sultation with the lead agency, and no-
tice to and consultation with the gov-
ernor, or his or her designee, rescind
any previous approval provided under
this subpart if the certifying State
agency fails to comply with its certifi-
cation or with applicable State law and
regulations. The Federal agency shall
initiate consultation with the lead
agency at least 30 days prior to any de-
cision to rescind approval of a certifi-
cation under this subpart. The lead
agency will also inform other Federal
agencies which have accepted a certifi-
cation under this subpart from the
same State agency, and will take what-
ever other action that may be appro-
priate.

(d) The lead agency may require peri-
odic information or data from affected
Federal or State agencies.

[54 FR 8928, Mar. 2, 1989; 54 FR 24712, June 9,
1989; 58 FR 26072, Apr. 30, 1993]

APPENDIX A TO PART 24—ADDITIONAL
INFORMATION

This appendix provides additional informa-
tion to explain the intent of certain provi-
sions of this part.

Subpart A—General

Section 24.2 Definitions

Section 24.2(d)(2) Definition of comparable
replacement dwelling. The requirement in
§ 24.2(d)(2) that a comparable replacement
dwelling be ‘‘functionally equivalent’’ to the
displacement dwelling means that it must
perform the same function, provide the same
utility, and be capable of contributing to a
comparable style of living as the displace-
ment dwelling. While it need not possess
every feature of the displacement dwelling,
the principal features must be present.

For example, if the displacement dwelling
contains a pantry and a similar dwelling is
not available, a replacement dwelling with
ample kitchen cupboards may be acceptable.
Insulated and heated space in a garage might
prove an adequate substitute for basement
workshop space. A dining area may sub-
stitute for a separate dining room. Under
some circumstances, attic space could sub-
stitute for basement space for storage pur-
poses, and vice versa.

Only in unusual circumstances may a com-
parable replacement dwelling contain fewer
rooms or, consequentially, less living space
than the displacement dwelling. Such may
be the case when a decent, safe, and sanitary
replacement dwelling (which by definition is
‘‘adequate to accommodate’’ the displaced
person) may be found to be ‘‘functionally
equivalent’’ to a larger but very run-down
substandard displacement dwelling.

Section 24.2(d)(7) requires that a com-
parable replacement dwelling for a person
who is not receiving assistance under any
government housing program before dis-
placement must be currently available on
the private market without any subsidy
under a government housing program.

A public housing unit may qualify as a
comparable replacement dwelling only for a
person displaced from a public housing unit;
a privately-owned dwelling with a housing
program subsidy tied to the unit may qualify
as a comparable replacement dwelling only
for a person displaced from a similarly sub-
sidized unit or public housing; a housing pro-
gram subsidy to a person (not tied to the
building), such as a HUD Section 8 Existing
Housing Program Certificate or a Housing
Voucher, may be reflected in an offer of a
comparable replacement dwelling to a person
receiving a similar subsidy or occupying a
privately-owned subsidized unit or public
housing unit before displacement.

However, nothing in this part prohibits an
Agency from offering, or precludes a person
from accepting, assistance under a govern-
ment housing program, even if the person did
not receive similar assistance before dis-
placement. However, the Agency is obligated
to inform the person of his or her options
under this part. (If a person accepts assist-
ance under a government housing program,
the rental assistance payment under § 24.402
would be computed on the basis of the per-
son’s actual out-of-pocket cost for the re-
placement housing.)

Section 24.2(g)(2) Persons not displaced. Sec-
tion 24.2(g)(2)(iv) recognizes that there are
circumstances where the acquisition of real
property takes place without the intent or
necessity that an occupant of the property
be permanently displaced. Because such oc-
cupants are not considered ‘‘displaced per-
sons’’ under this part, great care must be ex-
ercised to ensure that they are treated fairly
and equitably. For example, if the tenant-oc-
cupant of a dwelling will not be displaced,
but is required to relocate temporarily in
connection with the project, the tempo-
rarily-occupied housing must be decent, safe,
and sanitary and the tenant must be reim-
bursed for all reasonable out-of-pocket ex-
penses incurred in connection with the tem-
porary relocation, including moving ex-
penses and increased housing costs during
the temporary relocation.
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It is also noted that any person who dis-
agrees with the Agency’s determination that
he or she is not a displaced person under this
part may file an appeal in accordance with
§ 24.10.

Section 24.2(k) Initiation of negotiations.
This section of the part; provides a special
definition for acquisitions and displacements
under Public Law 96–510 or Superfund. These
activities differ under Superfund in that re-
location may precede acquisition, the re-
verse of the normal sequence. Superfund is a
program designed to clean up hazardous
waste sites. When such a site is discovered, it
may be necessary, in certain limited cir-
cumstances, to alert the public to the danger
and to the advisability of moving imme-
diately. If a decision is made later to perma-
nently relocate such persons, those who had
moved earlier would no longer be on site
when a formal, written offer to acquire the
property was made and thus would lose their
eligibility for a replacement housing pay-
ment. In order to prevent this unfair out-
come, we have provided a definition which is
based on the public health advisory or an-
nouncement of permanent relocation.

Section 24.3 No Duplication of Payments

This section prohibits an Agency from
making a payment to a person under these
regulations that would duplicate another
payment the person receives under Federal,
State, or local law. The Agency is not re-
quired to conduct an exhaustive search for
such other payments; it is only required to
avoid creating a duplication based on the
Agency’s knowledge at the time a payment
under these regulations is computed.

Section 24.9 Recordkeeping and Reports

Section 24.9(c) Reports. This paragraph al-
lows Federal agencies to require the submis-
sion of a report on activities under the Uni-
form Act no more frequently than once every
three years. The report, if required, will
cover activities during the Federal fiscal
year immediately prior to the submission
date. In order to minimize the administra-
tive burden on Agencies implementing this
part, a basic report form (see appendix B of
this part) has been developed which, with
only minor modifications, would be used in
all Federal and federally-assisted programs
or projects.

Subpart B—Real Property Acquisition

Section 24.101 Applicability of Acquisition
Requirements

Section 24.101(b) Less-than-full-fee interest
in real property. This provision provides a
benchmark beyond which the requirements
of the subpart clearly apply to leases. How-
ever, the Agency may apply the regulations
to any less-than-full-fee acquisition which is

short of 50 years but which in its judgment
should be covered.

Section 24.102 Basic Acquisition Policies

Section 24.102(d) Establishment of offer of
just compensation. The initial offer to the
property owner may not be less than the
amount of the Agency’s approved appraisal,
but may exceed that amount if the Agency
determines that a greater amount reflects
just compensation for the property.

Section 24.102(f) Basic negotiation proce-
dures. It is intended that an offer to an owner
be adequately presented, and that the owner
be properly informed. Personal, face-to-face
contact should take place, if feasible, but
this section is not intended to require such
contact in all cases.

Section 24.102(i) Administrative settlement.
This section provides guidance on adminis-
trative settlement as an alternative to judi-
cial resolution of a difference of opinion on
the value of a property, in order to avoid un-
necessary litigation and congestion in the
courts.

All relevant facts and circumstances
should be considered by an Agency official
delegated this authority. Appraisers, includ-
ing reviewing appraisers, must not be pres-
sured to adjust their estimate of value for
the purpose of justifying such settlements.
Such action would invalidate the appraisal
process.

Section 24.102(j) Payment before taking pos-
session. It is intended that a right-of-entry
for construction purposes be obtained only in
the exceptional case, such as an emergency
project, when there is no time to make an
appraisal and purchase offer and the prop-
erty owner is agreeable to the process.

Section 24.102(m) Fair rental. Section 301(6)
of the Uniform Act limits what an Agency
may charge when a former owner or previous
occupant of a property is permitted to rent
the property for a short term or when occu-
pancy is subject to termination by the Agen-
cy on short notice. Such rent may not exceed
‘‘the fair rental value * * * to a short-term
occupier.’’ Generally, the Agency’s right to
terminate occupancy on short notice (wheth-
er or not the renter also has that right) sup-
ports the establishment of a lesser rental
than might be found in a longer, fixed-term
situation.

Section 24.103 Criteria for Appraisals

Section 24.103(a) Standards of appraisal. In
paragraph (a)(3) of this section, it is intended
that all relevant and reliable approaches to
value be utilized. However, where an Agency
determines that the market approach will be
adequate by itself because of the type of
property being appraised and the availability
of sales data, it may limit the appraisal as-
signment to the market approach.
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Section 24.103(b) Influence of the project on
just compensation. As used in this section, the
term ‘‘project’’ is intended to mean an un-
dertaking which is planned, designed, and in-
tended to operate as a unit.

Because of the public knowledge of the pro-
posed project, property values may be af-
fected. A property owner should not be pe-
nalized because of a decrease in value caused
by the proposed project nor reap a windfall
at public expense because of increased value
created by the proposed project.

Section 24.103(e) Conflict of interest. The
overall objective is to minimize the risk of
fraud and mismanagement and to promote
public confidence in Federal and federally-
assisted land acquisition practices. Rec-
ognizing that the costs may outweigh the
benefits in some circumstances, § 24.103(e)
provides that the same person may both ap-
praise and negotiate an acquisition, if the
value is $2,500 or less. However, it should be
noted that all appraisals must be reviewed in
accordance with § 24.104. This includes ap-
praisals of real property valued at $2,500, or
less.

Section 24.104 Review of appraisals

This section recognizes that Agencies dif-
fer in the authority delegated to the review
appraiser. In some cases the reviewer estab-
lishes the amount of the offer to the owner
and in other cases the reviewer makes a rec-
ommendation which is acted on at a higher
level. It is also within Agency discretion to
decide whether a second review is needed if
the first review appraiser establishes a value
different from that in the appraisal report or
reports on a property.

Before acceptance of an appraisal, the re-
view appraiser must determine that the ap-
praiser’s documentation, including valuation
data and the analyses of that data, dem-
onstrates the soundness of the appraiser’s
opinion of value. The qualifications of the
review appraiser and the level of explanation
of the basis for the reviewer’s recommended
or approved value depend on the complexity
of the appraisal problem. For a low value
property requiring an uncomplicated valu-
ation process, the reviewer’s approval, en-
dorsing the appraiser’s report, may satisfy
the requirement for the reviewer’s state-
ment.

Section 24.106 Expenses Incidental to Transfer
of Title to the Agency

Generally, the Agency is able to pay such
incidental costs directly and, where feasible,
is required to do so. In order to prevent the
property owner from making unnecessary
out-of-pocket expenditures and to avoid du-
plication of expenses, the property owner
should be informed early in the acquisition
process of the Agency’s intent to make such
arrangements. In addition, it is emphasized

that such expenses must be reasonable and
necessary.

Subpart C—General Relocation
Requirements

Section 24.204 Availability of Comparable
Replacement Dwelling Before Displacement

Section 24.204 (a) General. This provision
requires that no one may be required to
move from a dwelling without one com-
parable replacement dwelling having been
made available. In addition, § 24.204(a) re-
quires that, ‘‘Where possible, three or more
comparable replacement dwellings shall be
made available.’’ Thus the basic standard for
the number of referrals required under this
section is three. Only in situations where
three comparable replacement dwellings are
not available (e.g., when the local housing
market does not contain three comparable
dwellings) may the Agency make fewer than
three referrals.

Section 24.205 Relocation Assistance Advisory
Services

Section 24.205(c)(2)(ii)(C) is intended to em-
phasize that if the comparable replacement
dwellings are located in areas of minority
concentration, minority persons should, if
possible, also be given opportunities to relo-
cate to replacement dwellings not located in
such areas.

Section 24.207 General Requirements—Claims
for Relocation Payments

Section 24.207(a) allows an Agency to make
a payment for low cost or uncomplicated
moves without additional documentation, as
long as the payment is limited to the
amount of the lowest acceptable bid or esti-
mate, as provided for in § 24.303(c).

Subpart D—Payment for Moving and
Related Expenses

Section 24.306 Fixed Payment for Moving
Expenses—Nonresidential Moves

Section 24.306(d) Nonprofit organizations.
Gross revenues may include membership
fees, class fees, cash donations, tithes, re-
ceipts from sales or other forms of fund col-
lection that enables the non-profit organiza-
tion to operate. Administrative expenses are
those for administrative support such as
rent, utilities, salaries, advertising and other
like items as well as fundraising expenses.
Operating expenses for carrying out the pur-
poses of the non-profit organization are not
included in administrative expenses. The
monetary receipts and expense amounts may
be verified with certified financial state-
ments or financial documents required by
public agencies.
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Section 24.307 Discretionary Utility Relocation
Payments

Section 24.307(c) describes the issues which
must be agreed to between the displacing
agency and the utility facility owner in de-
termining the amount of the relocation pay-
ment. To facilitate and aid in reaching such
agreement, the practices in the Federal
Highway Administration regulation, 23 CFR
part 645, subpart A, Utility Relocations, Ad-
justments and Reimbursement, should be fol-
lowed.

Subpart E—Replacement Housing
Payments

Section 24.401 Replacement Housing Payment
for 180-Day Homeowner-Occupants

Section 24.401(a)(2). The provision for ex-
tending eligibility for a replacement housing
payment beyond the one year period for good
cause means that an extension may be grant-
ed if some event beyond the control of the
displaced person such as acute or life threat-
ening illness, bad weather preventing the
completion of construction of a replacement
dwelling or other like circumstances should
cause delays in occupying a decent, safe, and
sanitary replacement dwelling.

Section 24.401(c) Price differential. The
provision in § 24.401(c)(4)(iii) to use the cur-
rent fair market value for residential use
does not mean the Agency must have the
property appraised. Any reasonable method
for arriving at the fair market va1ue may be
used.

Section 24.401(d) Increased mortgage interest
costs. The provision in § 24.401(d) set forth the
factors to be used in computing the payment
that will be required to reduce a person’s re-
placement mortgage (added to the downpay-
ment) to an amount which can be amortized
at the same monthly payment for principal
and interest over the same period of time as
the remaining term on the displacement
mortgages. This payment is commonly
known as the ‘‘buydown.’’

The remaining principal balance, the inter-
est rate, and monthly principal and interest
payments for the old mortgage as well as the
interest rate, points and term for the new
mortgage must be known to compute the in-
creased mortgage interest costs. If the com-
bination of interest and points for the new
mortgage exceeds the current prevailing
fixed interest rate and points for conven-
tional mortgages and there is no justifica-
tion for the excessive rate, then the current
prevailing fixed interest rate and points
shall be used in the computations. Justifica-
tion may be the unavailability of the current
prevailing rate due to the amount of the new
mortgage, credit difficulties, or other simi-
lar reasons.

SAMPLE COMPUTATION

Old Mortgage:
Remaining Principal Bal-

ance .............................. $50,000
Monthly Payment (prin-

cipal and interest) ........ 458.22
Interest rate (percent) ..... 7

New Mortgage:
Interest rate (percent) ..... 10
Points .............................. 3

Term (years) ................. 15

Remaining term of the old mortgage is de-
termined to be 174 months. (Determining, or
computing, the actual remaining term is
more reliable than using the data supplied
by the mortgagee). However, if it is shorter,
use the term of the new mortgage and com-
pute the needed monthly payment.

Amount to be financed to maintain month-
ly payments of $458.22 at 10%—$42,010.18

$50,000.00
¥42,010.18

Increased mortgage inter-
est costs ........................ 7,989.82

3 points on $42,010.18 ........ 1,260.31

Total buydown nec-
essary to main-
tain payments at
$458.22/month ....... 9,250.13

If the new mortgage actually obtained is
less than the computed amount for a new
mortgage ($42,010.18), the buydown shall be
prorated accordingly. If the actual mortgage
obtained in our example were $35,000, the
buydown payment would be $7,706.57 ($35,000
÷ by $42,010.18 = .8331; $9,250.13 × .83 =
$7,706.57).

The Agency is obligated to inform the per-
son of the approximate amount of this pay-
ment and that he or she must obtain a mort-
gage of at least the same amount as the old
mortgage and for at least the same term in
order to receive the full amount of this pay-
ment. The displacee is also to be advised of
the interest rate and points used to calculate
the payment.

Section 24.402 Replacement Housing Payment
for 90-Day Occupants

The downpayment assistance provisions in
§ 24.402(c) are intended to limit such assist-
ance to the amount of the computed rental
assistance payment for a tenant or an eligi-
ble homeowner. It does, however, provide the
latitude for Agency discretion in offering
downpayment assistance which exceeds the
computed rental assistance payment, up to
the $5,250 statutory maximum. This does not
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mean, however, that such Agency discretion
may be exercised in a selective or discrimi-
natory fashion. The displacing agency should
develop a policy which affords equal treat-
ment for persons in like circumstances and
this policy should be applied uniformly
throughout the Agency’s programs or
projects. It is recommended that displacing
agencies coordinate with each other to reach
a consensus on a uniform procedure for the
State and/or the local jurisdiction.

For purposes of this section, the term
downpayment means the downpayment ordi-
narily required to obtain conventional loan
financing for the decent, safe, and sanitary
dwelling actually purchased and occupied.
However, if the downpayment actually re-
quired of a displaced person for the purchase
of the replacement dwelling exceeds the
amount ordinarily required, the amount of
the downpayment may be the amount which
the Agency determines is necessary.

Section 24.403 Additional Rules Governing
Replacement Housing Payments

Section 24.403(a)(1). The procedure for ad-
justing the asking price of comparable re-
placement dwellings requires that the agen-
cy provide advisory assistance to the dis-
placed person concerning negotiations so
that he or she may enter the market as a
knowledgeable buyer. If a displaced person
elects to buy one of the selected
comparables, but cannot acquire the prop-
erty for the adjusted price, it is appropriate
to increase the replacement housing pay-
ment to the actual purchase amount.

Section 24.404 Replacement Housing of Last
Resort

Section 24.404(b) Basic rights of persons to be
displaced. This paragraph affirms the right of
a 180-day homeowner-occupant, who is eligi-
ble for a replacement housing payment under
§ 24.401, to a reasonable opportunity to pur-
chase a comparable replacement dwelling.
However, it should be read in conjunction
with the definition of ‘‘owner of a dwelling’’
at § 24.2(p). The Agency is not required to
provide persons owning only a fractional in-
terest in the displacement dwelling a greater
level of assistance to purchase a replacement
dwelling than the Agency would be required
to provide such persons if they owned fee
simple title to the displacement dwelling. If
such assistance is not sufficient to buy a re-
placement dwelling, the Agency may provide
additional purchase assistance or rental as-
sistance.

Section 24.404(c) Methods of providing com-
parable replacement housing. The use of cost
effective means of providing comparable re-
placement housing is implied throughout the
subpart. The term ‘‘reasonable cost’’ is used
here to underline the fact that while innova-

tive means to provide housing are encour-
aged, they should be cost-effective.

Section 24.404(c)(2) permits the use of last
resort housing, in special cases, which may
involve variations from the usual methods of
obtaining comparability. However, it should
be specially noted that such variation should
never result in a lowering of housing stand-
ards nor should it ever result in a lower qual-
ity of living style for the displaced person.
The physical characteristics of the com-
parable replacement dwelling may be dis-
similar to those of the displacement dwelling
but they may never be inferior.

One example might be the use of a new mo-
bile home to replace a very substandard con-
ventional dwelling in an area where com-
parable conventional dwellings are not avail-
able.

Another example could be the use of a su-
perior, but smaller decent, safe and sanitary
dwelling to replace a large, old substandard
dwelling, only a portion of which is being
used as living quarters by the occupants and
no other large comparable dwellings are
available in the area.

Subpart F—Mobile Homes

Section 24.503 Replacement Housing Payment
for 180-Day Mobile Homeowner-Occupants

A 180-day owner-occupant who is displaced
from a mobile home on a rented site may be
eligible for a replacement housing payment
for a dwelling computed under § 24.401 and a
replacement housing payment for a site com-
puted under § 24.402. A 180-day owner-occu-
pant of both the mobile home and the site,
who relocates the mobile home, may be eligi-
ble for a replacement housing payment under
§ 24.401 to assist in the purchase of a replace-
ment site or, under § 24.402, to assist in rent-
ing a replacement site.

[54 FR 8928, Mar. 2, 1989; 54 FR 24712, June 9,
1989]

APPENDIX B TO PART 24—STATISTICAL REPORT
FORM

This appendix sets forth the statistical in-
formation collected from Agencies in accord-
ance with § 24.9(c).

General

1. Report coverage. This report covers all re-
location and real property acquisition activi-
ties under a Federal or a federally assisted
project or program subject to the provisions
of the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of
1970, as amended by Public Law 100–17, 101
Stat. 132.

2. Report period. Activities shall be reported
on a Federal fiscal year basis, i.e., October 1
through September 30.
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3. Where and when to submit report. Submit
an original and two copies of this report to
(Name and Address of Federal Agency) as soon
as possible after September 30, but NOT
LATER THAN NOVEMBER 15.

4. How to report relocation payments. The
full amount of a relocation payment shall be
reported as if disbursed in the year during
which the claim was approved, regardless of
whether the payment is to be paid in install-
ments.

5. How to report dollar amounts. Round off
all money entries in Parts B and C to the
nearest dollar.

6. Statutory references. The references in
Part B indicate the section of the Uniform
Act that authorizes the cost.

Part A. Persons displaced

Report in Part A the number of persons
(‘‘households,’’ ‘‘businesses, including non-
profit organizations,’’ and ‘‘farms’’) who
were permanently displaced during the fiscal
year by project or program activities and
moved to their replacement dwelling or loca-
tion. This includes businesses, nonprofit or-
ganizations and farms which, upon displace-
ment, discontinued operations. The category
‘‘households’’ includes all families and indi-
viduals. A family shall be reported as ‘‘one’’
household, not by the number of people in
the family unit. Persons shall be reported ac-
cording to their status as ‘‘owners’’ or ‘‘ten-
ants’’ of the property from which displaced.

Part B. Relocation payments and expenses

Columns (A) and (B). Report in Column (A)
the number of displacements during the re-
port year. Report in Column (B) the total
amount represented by the displacements re-
ported in Column (A).

Line 7A is a new line item for reporting the
business reestablishment expense payment.

Lines 7A and 9, Column (B). Report in Col-
umn (B) the amount of costs that were in-
cluded in the total amount approved on
Lines 6 and 8, Column (B).

Lines 12 A and B. Report in Column (A) the
number of households displaced by project or
program activities which were provided as-
sistance in accordance with section 206(a) of
the Uniform Act. Report in Column (B) the
total financial assistance under section
206(a) allocable to the households reported in
Column (A). (If a household received finan-
cial assistance under section 203 or section
204 as well as under section 206(a) of the Uni-
form Act, report the household as a displace-
ment in Column (A), but in Column (B) re-
port only the amount of financial assistance
allocable to section 206(a). For example, if a
tenant-household receives a payment of
$7,000 to rent a replacement dwelling, the
sum of $5,250 shall be included on Line 10,
Column (B), and $1,750 shall be included on
Line 12B, Column (B).)

Line 13. Report on Line 13 all administra-
tive costs incurred during the report year in
connection with providing relocation advi-
sory assistance and services under section
205 of the Uniform Act.

Line 15. Report on Line 15 the total number
of relocation appeals filed during the fiscal
year by aggrieved persons.

Part C. Real property acquisition subject to
Uniform Act

Line 16, Columns (A) and (B). Report in Col-
umn (A) all parcels acquired during the re-
port year where title or possession was vest-
ed in the acquiring agency during the report-
ing period. (Include parcels acquired without
Federal financial assistance, if there was or
will be Federal financial assistance in other
phases of the project or program.) Report in
Column (B) the total of the amounts paid,
deposited in court, or otherwise made avail-
able to a property owner pursuant to appli-
cable law in order to vest title or possession
in the acquiring agency.

Line 17. Report on Line 17 the number of
parcels reported on Line 16 that were ac-
quired by condemnation where price dis-
agreement was involved.
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[54 FR 8928, Mar. 2, 1989; 54 FR 24712, June 9, 1989]
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PART 25—[RESERVED]

PART 27—NONDISCRIMINATION
ON THE BASIS OF HANDICAP IN
PROGRAMS AND ACTIVITIES RE-
CEIVING OR BENEFITTING FROM
FEDERAL FINANCIAL ASSISTANCE

Subpart A—General

Sec.
27.1 Purpose.
27.3 Applicability.
27.5 Definitions.
27.7 Discrimination prohibited.
27.9 Assurance required.
27.11 Remedial action, voluntary action,

and compliance planning.
27.13 Designation of responsible employee

and adoption of grievance procedures.
27.15 Notice.
27.17 Effect of State or local law.
27.19 Compliance with Americans with Dis-

abilities Act requirements and FTA pol-
icy.

Subpart B—Program Accessibility Require-
ments in Specific Operating Adminis-
tration Programs: Airports, Railroads,
and Highways

27.71 Federal Aviation Administration—air-
ports.

27.75 Federal Highway Administration—
highways.

Subpart C—Enforcement

27.121 Compliance information.
27.123 Conduct of investigations.
27.125 Compliance procedure.
27.127 Hearings.
27.129 Decisions and notices.

AUTHORITY: Sec. 504 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 794); secs.
16(a) and 16(d) of the Federal Transit Laws
(49 U.S.C. Chapter 5301 et seq.); sec. 165(b) of
the Federal-aid Highway Act of 1973 (49
U.S.C. 142nt.); the Americans with Disabil-
ities Act of 1990 (42 U.S.C. 12101–12213; and 49
U.S.C. 322).

SOURCE: 44 FR 3l468, May 31, l979, unless
otherwise noted.

Subpart A—General
§ 27.1 Purpose.

The purpose of this part is to carry
out the intent of section 504 of the Re-
habilitation Act of 1973 (29 U.S.C. 794)
as amended, to the end that no other-
wise qualified handicapped individual
in the United States shall, solely by

reason of his or her handicap, be ex-
cluded from the participation in, be de-
nied the benefits of, or be subjected to
discrimination under any program or
activity receiving Federal financial as-
sistance.

§ 27.3 Applicability.
(a) This part applies to each recipient

of Federal financial assistance from
the Department of Transportation and
to each program or activity that re-
ceives or benefits from such assistance.

(b) Design, construction, or alter-
ation of buildings or other fixed facili-
ties by public entities subject to part
37 of this title shall be in conformance
with appendix A to part 37 of this title.
All other entities subject to section 504
shall design, construct or alter a build-
ing, or other fixed facilities shall be in
conformance with either appendix A to
part 37 of this title or the Uniform Fed-
eral Accessibility Standards, 41 CFR
part 101–19 subpart 101–19.6, appendix A.

[44 FR 31468, May 31, 1979, as amended at 56
FR 45621, Sept. 6, 1991]

§ 27.5 Definitions.
As used in this part:
Act means the Rehabilitation Act of

1973, Public Law 93–112, as amended.
Air Carrier Airport means an airport

serviced by a certificated air carrier
unless such airport is served solely by
an air carrier which provides: (1) Pas-
senger service at that airport in air-
craft having a maximum passenger ca-
pacity of less than 56 passengers, or (2)
cargo service in air transportation at
that airport solely with aircraft having
a maximum payload capacity of less
than 18,000 pounds; provided, however,
that if at any such airport, Federal
funds are made available for terminal
facilities, it shall be deemed to be an
air carrier airport.

Applicant means one who submits an
application, request, or plan to be ap-
proved by a Departmental official or by
a primary recipient as a condition to
eligibility for Federal financial assist-
ance, and application means such an ap-
plication, request, or plan.

Department means the Department of
Transportation.

Discrimination means denying handi-
capped persons the opportunity to par-
ticipate in or benefit from any program
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or activity receiving Federal financial
assistance.

Facility means all or any portion of
buildings, structures, vehicles, equip-
ment, roads, walks, parking lots, or
other real or personal property or in-
terest in such property.

Federal financial assistance means any
grant, loan, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which the Department
provides or otherwise makes available
assistance in the form of:

(a) Funds;
(b) Services of Federal personnel; or
(c) Real or personal property or any

interest in, or use of such property, in-
cluding:

(1) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(2) Proceeds from a subsequent trans-
fer or lease of such property if the Fed-
eral share of its fair market value is
not returned to the Federal Govern-
ment.

Handicapped person means (1) any
person who (a) has a physical or mental
impairment that substantially limits
one or more major life activities, (b)
has a record of such an impairment, or
(c) is regarded as having such an im-
pairment. (2) As used in this definition,
the phrase:

(a) Physical or mental impairment
means (i) any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular, reproductive;
digestive; genito-urinary; hemic and
lymphatic; skin; and endocrine; or (ii)
any mental or psychological disorder,
such as mental retardation, organic
brain syndrome, emotional or mental
illness, and specific learning disabil-
ities. The term physical or mental im-
pairment includes, but is not limited to,
such diseases and conditions as ortho-
pedic, visual, speech, and hearing im-
pairments; cerebral palsy; epilepsy;
muscular dystrophy; multiple sclerosis;
cancer; heart disease; mental retarda-
tion; emotional illness; drug addiction;
and alcoholism.

(b) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(c) Has a record of such an impairment
means has a history of, or has been
classified, or misclassified, as having a
mental or physical impairment that
substantially limits one or more major
life activities.

(d) Is regarded as having an impairment
means:

(1) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a recipient as constituting such a
limitation;

(2) Has a physical or mental impair-
ment that substantially limits major
life activity only as a result of the atti-
tudes of others toward such an impair-
ment; or

(3) Has none of the impairments set
forth in paragraph (1) of this definition,
but is treated by a recipient as having
such an impairment.

Head of Operating Administration
means the head of an operating admin-
istration within the Department (U.S.
Coast Guard, Federal Highway Admin-
istration, Federal Aviation Adminis-
tration, Federal Railroad Administra-
tion, National Highway Traffic Safety
Administration, Federal Transit Ad-
ministration, and Research and Special
Programs Administration) providing
Federal financial assistance to the re-
cipient.

Primary recipient means any recipient
that is authorized or required to extend
Federal financial assistance from the
Department to another recipient for
the purpose of carrying out a program.

Qualified handicapped person means:
(1) With respect to employment, a

handicapped person who, with reason-
able accommodation and within nor-
mal safety requirements, can perform
the essential functions of the job in
question, but the term does not include
any individual who is an alcoholic or
drug abuser whose current use of alco-
hol or drugs prevents such person from
performing the duties of the job in
question or whose employment, by rea-
son of such current alcohol or drug
abuse, would constitute a direct threat
to property or the safety of others; and
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(2) With respect to other activities, a
handicapped person who meets the es-
sential eligibility requirements for the
receipt of such services.

Recipient means any State, territory,
possession, the District of Columbia, or
Puerto Rico, or any political subdivi-
sion thereof, or instrumentality there-
of, any public or private agency, insti-
tution, organization, or other entity,
or any individual in any State, terri-
tory, possession, the District of Colum-
bia, or Puerto Rico, to whom Federal
financial assistance from the Depart-
ment is extended directly or through
another recipient, for any Federal pro-
gram, including any successor, as-
signee, or transferee thereof, but such
term does not include any ultimate
beneficiary under any such program.

Secretary means the Secretary of
Transportation.

Section 504 means section 504 of the
Act.

Special service system means a trans-
portation system specifically designed
to serve the needs of persons who, by
reason of handicap, are physically un-
able to use bus systems designed for
use by the general public. Special serv-
ice is characterized by the use of vehi-
cles smaller than a standard transit
bus which are usable by handicapped
persons, demand-responsive service,
point of origin to point of destination
service, and flexible routing and sched-
uling.

[44 FR 31468, May 31, 1979, as amended by
Amdt. 1, 46 FR 37492, July 20, 1981; Amdt. 27–
3, 51 FR 19017, May 23, 1986; 56 FR 45621, Sept.
6, 1991; 61 FR 32354, June 24, 1996]

§ 27.7 Discrimination prohibited.

(a) General. No qualified handicapped
person shall, solely by reason of his
handicap, be excluded from participa-
tion in, be denied the benefits of, or
otherwise be subjected to discrimina-
tion under any program or activity
that receives or benefits from Federal
financial assistance administered by
the Department of Transportation.

(b) Discriminatory actions prohibited.
(1) A recipient, in providing any aid,
benefit, or service, may not, directly or
through contractual, licensing, or
other arrangements, on the basis of
handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not substantially equal
to that afforded persons who are not
handicapped;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
persons who are not handicapped;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons unless such action is necessary
to provide qualified handicapped per-
sons with aid, benefits or services that
are as effective as those provided to
persons who are not handicapped;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing financial or other assist-
ance to an agency, organization, or
person that discriminates on the basis
of handicap in providing any aid, bene-
fit, or service to beneficiaries of the re-
cipient’s program;

(vi) Deny a qualified handicapped
person the opportunity to participate
in conferences, in planning or advising
recipients, applicants or would-be ap-
plicants, or

(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing an aid, benefit, or service.

(2) For purposes of this part, aids,
benefits, and services, to be equally ef-
fective, are not required to produce the
identical result or level of achievement
for handicapped and nonhandicapped
persons, but must afford handicapped
persons equal opportunity to obtain
the same result, to gain the same bene-
fit, or to reach the same level of
achievement, in the most integrated
setting that is reasonably achievable.

(3) Even if separate or different pro-
grams or activities are available to
handicapped persons, a recipient may
not deny a qualified handicapped per-
son the opportunity to participate in
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the programs or activities that are not
separate or different.

(4) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration:

(i) That have the effect of subjecting
qualified handicapped persons to dis-
crimination on the basis of handicap,

(ii) That have the purpose or effect of
defeating or substantially reducing the
likelihood that handicapped persons
can benefit by the objectives of the re-
cipient’s program, or

(iii) That yield or perpetuate dis-
crimination against another recipient
if both recipients are subject to com-
mon administrative control or are
agencies of the same State.

(5) In determining the site or loca-
tion of a facility, an applicant or a re-
cipient may not make selections:

(i) That have the effect of excluding
handicapped persons from, denying
them the benefits of, or otherwise sub-
jecting them to discrimination under
any program or activity that receives
or benefits from Federal financial as-
sistance, or

(ii) That have the purpose or effect of
defeating or substantially impairing
the accomplishment of the objectives
of the program or activity with respect
to handicapped persons.

(6) As used in this section, the aid
benefit, or service provided under a
program or activity receiving or bene-
fitting from Federal financial assist-
ance includes any aid, benefit, or serv-
ice provided in or through a facility
that has been constructed, expanded,
altered, leased or rented, or otherwise
acquired, in whole or in part, with Fed-
eral financial assistance.

(c) Communications. Recipients shall
take appropriate steps to ensure that
communications with their applicants,
employees, and beneficiaries are avail-
able to persons with impaired vision
and hearing.

(d) Programs limited by Federal law. In
programs authorized by Federal stat-
ute or executive order that are de-
signed especially for the handicapped,
or for a particular class of handicapped
persons, the exclusion of nonhandi-
capped or other classes of handicapped
persons is not prohibited by this part.

§ 27.9 Assurance required.

(a) General. Each application for Fed-
eral financial assistance to carry out a
program to which this part applies, and
each application to provide a facility,
shall, as a condition to approval or ex-
tension of any Federal financial assist-
ance pursuant to the application, con-
tain, or be accompanied by, written as-
surance that the program will be con-
ducted or the facility operated in com-
pliance with all the requirements im-
posed by or pursuant to this part. An
applicant may incorporate these assur-
ances by reference in subsequent appli-
cations to the Department.

(b) Future effect of assurances. Recipi-
ents of Federal financial assistance,
and transferees of property obtained by
a recipient with the participation of
Federal financial assistance, are bound
by the recipient’s assurance under the
following circumstances:

(1) When Federal financial assistance
is provided in the form of a conveyance
of real property or an interest in real
property from the Department of
Transportation to a recipient, the in-
strument of conveyance shall include a
convenant running with the land bind-
ing the recipient and subsequent trans-
ferees to comply with the requirements
of this part for so long as the property
is used for the purpose for which the
Federal financial assistance was pro-
vided or for a similar purpose.

(2) When Federal financial assistance
is used by a recipient to purchase or
improve real property, the assurance
provided by the recipient shall obligate
the recipient to comply with the re-
quirements of this part and require any
subsequent transferee of the property,
who is using the property for the pur-
pose for which the Federal financial as-
sistance was provided, to agree in writ-
ing to comply with the requirements of
this part. The obligations of the recipi-
ent and transferees under this part
shall continue in effect for as long as
the property is used for the purpose for
which Federal financial assistance was
provided or for a similar purpose.

(3) When Federal financial assistance
is provided to the recipient in the form
of, or is used by the recipient to obtain,
personal property, the assurance pro-
vided by the recipient shall obligate
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the recipient to comply with the re-
quirements of this part for the period
it retains ownership or possession of
the property or the property is used by
a transferee for purposes directly relat-
ed to the operations of the recipient.

(4) When Federal financial assistance
is used by a recipient for purposes
other than to obtain property, the as-
surance provided shall obligate the re-
cipient to comply with the require-
ments of this part for the period during
which the Federal financial assistance
is extended to the program.

§ 27.11 Remedial action, voluntary ac-
tion and compliance planning.

(a) Remedial action. (1) If the respon-
sible Departmental official finds that a
qualified handicapped person has been
excluded from participation in, denied
the benefits of, or otherwise subjected
to discrimination under, any program
or activity in violation of this part, the
recipient shall take such remedial ac-
tion as the responsible Departmental
official deems necessary to overcome
the effects of the violation.

(2) Where a recipient is found to have
violated this part, and where another
recipient exercises control over the re-
cipient that has violated this part, the
responsible Departmental official,
where appropriate, may require either
or both recipients to take remedial ac-
tion.

(3) The responsible Departmental of-
ficial may, where necessary to over-
come the effects of a violation of this
part, require a recipient to take reme-
dial action:

(i) With respect to handicapped per-
sons who are no longer participants in
the recipient’s program but who were
participants in the program when such
discrimination occurred, and

(ii) With respect to handicapped per-
sons who would have been participants
in the program had the discrimination
not occurred.

(b) Voluntary action. A recipient may
take steps, in addition to any action
that is required by this part, to assure
the full participation in the recipient’s
program or activity by qualified handi-
capped persons.

(c) Compliance planning. (1) A recipi-
ent shall, within 90 days from the effec-
tive date of this part, designate and

forward to the head of any operating
administration providing financial as-
sistance, with a copy to the responsible
Departmental official the names, ad-
dresses, and telephone numbers of the
persons responsible for evaluating the
recipient’s compliance with this part.

(2) A recipient shall, within 180 days
from the effective date of this part,
after consultation at each step in para-
graphs (c)(2) (i)–(iii) of this section
with interested persons, including
handicapped persons and organizations
representing the handicapped:

(i) Evaluate its current policies and
practices for implementing these regu-
lations, and notify the head of the op-
erating administration of the comple-
tion of this evaluation;

(ii) Identify shortcomings in compli-
ance and describe the methods used to
remedy them;

(iii) Begin to modify, with official ap-
proval of recipient’s management, any
policies or practices that do not meet
the requirements of this part according
to a schedule or sequence that includes
milestones or measures of achieve-
ment. These modifications shall be
completed within one year from the ef-
fective date of this part;

(iv) Take appropriate remedial steps
to eliminate the effects of any dis-
crimination that resulted from pre-
vious policies and practices; and

(v) Establish a system for periodi-
cally reviewing and updating the eval-
uation.

(3) A recipient shall, for at least
three years following completion of the
evaluation required under paragraph
(c)(2) of this section, maintain on file,
make available for public inspection,
and furnish upon request to the head of
the operating administration:

(i) A list of the interested persons
consulted;

(ii) A description of areas examined
and any problems indentified; and

(iii) A description of any modifica-
tions made and of any remedial steps
taken.

§ 27.13 Designation of responsible em-
ployee and adoption of grievance
procedures.

(a) Designation of responsible employee.
Each recipient that employs fifteen or
more persons shall, within 90 days of

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00304 Fmt 8010 Sfmt 8010 E:\CFR\167195.057 167195



305

Office of the Secretary of Transportation § 27.19

the effective date of this regulation,
forward to the head of the operating
administration that provides financial
assistance to the recipient, with a copy
to the responsible Departmental offi-
cial, the name, address, and telephone
number of at least one person des-
ignated to coordinate its efforts to
comply with this part. Each such recip-
ient shall inform the head of the oper-
ating administration of any subsequent
change.

(b) Adoption of complaint procedures. A
recipient that employs fifteen or more
persons shall, within 180 days, adopt
and file with the head of the operating
administration procedures that incor-
porate appropriate due process stand-
ards and provide for the prompt and eq-
uitable resolution of complaints alleg-
ing any action prohibited by this part.

§ 27.15 Notice.
(a) A recipient shall take appropriate

initial and continuing steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
collective bargaining or professional
agreements with the recipient, that it
does not discriminate on the basis of
handicap. The notification shall state,
where appropriate, that the recipient
does not discriminate in admission or
access to, or treatment or employment
in, its programs or activities. The noti-
fication shall also include an identi-
fication of the responsible employee
designated pursuant to § 27.13(a). A re-
cipient shall make the initial notifica-
tion required by this section within 90
days of the effective date of this part.
Methods of initial and continuing noti-
fication may include the posting of no-
tices, publication in newspapers and
magazines, placement of notices in re-
cipients’ publications and distribution
of memoranda or other written com-
munications.

(b) If a recipient publishes or uses re-
cruitment materials or publications
containing general information that it
makes available to participants, bene-
ficiaries, applicants, or employees, it
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section.
A recipient may meet the requirement

of this paragraph either by including
appropriate inserts in existing mate-
rials and publications or by revising
and reprinting the materials and publi-
cations. In either case, the addition or
revision must be specially noted.

§ 27.17 Effect of State or local law.
The obligation to comply with this

part is not obviated or affected by any
State or local law.

§ 27.19 Compliance with Americans
with Disabilities Act requirements
and FTA policy.

(a) Recipients subject to this part
(whether public or private entities as
defined in 49 CFR part 37) shall comply
with all applicable requirements of the
Americans with Disabilities Act (ADA)
of 1990 (42 U.S.C. 12101–12213) including
the Department’s ADA regulations (49
CFR parts 37 and 38), the regulations of
the Department of Justice implement-
ing titles II and III of the ADA (28 CFR
parts 35 and 36), and the regulations of
the Equal Employment Opportunity
Commission (EEOC) implementing
title I of the ADA (29 CFR part 1630).
Compliance with the EEOC title I regu-
lations is required as a condition of
compliance with section 504 for DOT
recipients even for organizations
which, because they have fewer than 25
or 15 employees, would not be subject
to the EEOC regulation in its own
right. Compliance with all these regu-
lations is a condition of receiving Fed-
eral financial assistance from the De-
partment of Transportation. Any recip-
ient not in compliance with this re-
quirement shall be subject to enforce-
ment action under subpart F of this
part.

(b) Consistent with FTA policy, any
recipient of Federal financial assist-
ance from the Federal Transit Admin-
istration whose solicitation was made
before August 26, 1990, and is for one or
more inaccessible vehicles, shall pro-
vide written notice to the Secretary
(e.g., in the case of a solicitation made
in the past under which the recipient
can order additional new buses after
the effective date of this section). The
Secretary shall review each case indi-
vidually, and determine whether the
Department will continue to partici-
pate in the Federal grant, consistent
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with the provisions in the grant agree-
ment between the Department and the
recipient.

[55 FR 40763, Oct. 4, 1990, as amended at 56 FR
45621, Sept. 6, 1991; 61 FR 32354, June 24, 1996]

Subpart B—Program Accessibility
Requirements in Specific Op-
erating Administration Pro-
grams: Airports, Railroads,
and Highways

§ 27.71 Federal Aviation Administra-
tion—airports.

(a) Fixed facilities; new terminals. (1)
Terminal facilities designed and con-
structed by or for the use of a recipient
of Federal financial assistance on or
after the effective date of this part, the
intended use of which will require it to
be accessible to the public or may re-
sult in the employment therein of
physically handicapped persons, shall
be designed or constructed in accord-
ance with the accessibility standards
referenced in § 27.3(b) of this part.
Where there is apparent ambiguity or
contradiction between the definitions
and the standards referenced in § 27.3(b)
and the definitions and standards used
in paragraph (a)(2) of this section, the
terms in the standards referenced in
§ 27.3(b) should be interpreted in a man-
ner that will make them consistent
with the standards in paragraph (a)(2)
of this section. If this cannot be done,
the standards in paragraph (a)(2) of
this section prevail.

(2) In addition to the accessibility
standards referenced in § 27.3(b) of this
part, the following standards apply to
new airport terminal facilities:

(i) Airport terminal circulation and
flow. The basic terminal design shall
permit efficient entrance and move-
ment of handicapped persons while at
the same time giving consideration to
their convenience, comfort, and safety.
It is also essential that the design, es-
pecially concerning the location of ele-
vators, escalators, and similar devices,
minimize any extra distance that
wheel chair users must travel com-
pared to nonhandicapped persons, to
reach ticket counters, waiting areas,
baggage handling areas, and boarding
locations.

(ii) International accessibility symbol.
The international accessibility symbol
shall be displayed at accessible en-
trances to buildings that meet the
ANSI standards.

(iii) Ticketing. The ticketing system
shall be designed to provide handi-
capped persons with the opportunity to
use the primary fare collection area to
obtain ticket issuance and make fare
payment.

(iv) Baggage check-in and retrieval.
Baggage areas shall be accessible to
handicapped persons. The facility shall
be designed to provide for efficient
handling and retrieval of baggage by
all persons.

(v) Boarding. Each operator at an air-
port receiving any Federal financial as-
sistance shall assure that adequate as-
sistance is provided for enplaning and
deplaning handicapped persons. Board-
ing by level entry boarding platforms
and by passenger lounges are the pre-
ferred methods for movement of handi-
capped persons between terminal build-
ings and aircraft at air carrier airports;
however, where this is not practicable,
operators at air carrier airport termi-
nals shall assure that there are lifts,
ramps, or other suitable devices not
normally used for movement of freight
that are available for enplaning and
deplaning wheelchair users.

(vi) Telephones. Wherever there are
public telephone centers in terminals,
at least one clearly marked telephone
shall be equipped with a volume con-
trol or sound booster device and with a
device available to handicapped per-
sons that makes telephone communica-
tion possible for persons wearing hear-
ing aids.

(vii) Teletypewriter. Each airport shall
ensure that there is sufficient teletype-
writer (TTY) service to permit hearing-
impaired persons to communicate read-
ily with airline ticket agents and other
personnel.

(viii) Vehicular loading and unloading
areas. Several spaces adjacent to the
terminal building entrance, separated
from the main flow of traffic, and
clearly marked, shall be made avail-
able for the loading and unloading of
handicapped passengers from motor ve-
hicles. The spaces shall allow individ-
uals in wheelchairs or with braces or
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crutches to get in and out of auto-
mobiles onto a level surface suitable
for wheeling and walking.

(ix) Parking. In addition to the re-
quirements in the accessibility stand-
ards referenced in § 27.3(b) of this part
the following requirements shall be
met:

(A) Curb cuts or ramps with grades
not exceeding 8.33 percent shall be pro-
vided at crosswalks between park areas
and the terminal;

(B) Where multi-level parking is pro-
vided, ample and clearly marked space
shall be reserved for ambulatory and
semi-ambulatory handicapped persons
on the level nearest the ticketing and
boarding portion of the terminal facili-
ties, and

(C) In multi-level parking areas, ele-
vators, ramps, or other devices that
can accommodate wheelchair users
shall be easily available.

(x) Waiting area/public space. As the
major public area of the airport termi-
nal facility, the environment in the
waiting area/public space should give
the handicapped person confidence and
security in using the facility. The
space shall be designed to accommo-
date the handicapped providing clear
direction about how to use all pas-
senger facilities.

(xi) Airport terminal information. Air-
port terminal information systems
shall take into consideration the needs
of handicapped persons. The primary
information mode shall be visual words
and letters, or symbols, using lighting
and color coding. Airport terminals
shall also have facilities providing in-
formation orally.

(xii) Public services. Public service fa-
cilities such as public toilets, drinking
fountains, telephones, travelers aid and
first aid medical facilities shall be de-
signed in accordance with accessibility
standards referenced in § 27.3(b) of this
part.

(b) Fixed facilities; existing terminals—
(1) Structural changes. Where structural
changes are necessary to make existing
air carrier terminals which are owned
and operated by recipients of Federal
financial assistance accessible to and
usable by handicapped persons, such
changes shall be made in accordance
with the ANSI standards as soon as
practicable, but in no event later than

three years after the effective date of
this part.

(2) Ongoing renovation. In terminals
that are undergoing structural changes
involving entrances, exits, interior
doors, elevators, stairs, baggage areas,
drinking fountains, toilets, telephones,
eating places, curbs, and parking areas,
recipients shall begin immediately to
incorporate accessibility features.

(3) Transition. Where extensive struc-
tural changes to existing facilities are
necessary to meet accessibility re-
quirements, recipients shall develop a
transition plan in accordance with
§ 27.65(d) and submit it to the Federal
Aviation Administration (FAA). Tran-
sition plans are reviewed and approved
or disapproved by the FAA as expedi-
tiously as possible after they are re-
ceived.

(4) Boarding. Each operator at an air-
port receiving any Federal financial as-
sistance shall assure that adequate as-
sistance is provided incident to enplan-
ing and deplaning handicapped persons.
Within three years from the effective
date of this part, recipients operating
terminals at air carrier airports that
are not equipped with jetways or pas-
senger lounges for boarding and
unboarding shall assure that there are
lifts, ramps, or other suitable devices,
not normally used for movement of
freight, are available for enplaning and
deplaning wheelchair users.

(5) Passenger services. Recipients oper-
ating terminals at air carrier airports
shall assure that there are provisions
for assisting handicapped passengers
upon request in movement into, out of,
and within the terminal, and in the use
of terminal facilities, including bag-
gage handling.

(6) Guide dogs. Seeing eye and hearing
guide dogs shall be permitted to ac-
company their owners and shall be ac-
corded all the privileges of the pas-
sengers whom they accompany in re-
gard to access to terminals and facili-
ties.

[44 FR 31468, May 31, 1979, as amended by
Amdt. 27–3, 51 FR 19017, May 23, 1986. Redes-
ignated at 56 FR 45621, Sept. 6, 1991]

§ 27.75 Federal Highway Administra-
tion—highways.

(a) New facilities—(1) Highway rest
area facilities. All such facilities that
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will be constructed with Federal finan-
cial assistance shall be designed and
constructed in accordance with the ac-
cessibility standards referenced in
§ 27.3(b) of this part.

(2) Curb cuts. All pedestrian cross-
walks constructed with Federal finan-
cial assistance shall have curb cuts or
ramps to accommodate persons in
wheelchairs, pursuant to section 228 of
the Federal-Aid Highway Act of 1973 (23
U.S.C. 402(b)(1)(F)).

(3) Pedestrian over-passes, under-passes
and ramps. Pedestrian over-passes,
under-passes and ramps, constructed
with Federal financial assistance, shall
be accessible to handicapped persons,
including having gradients no steeper
than 10 percent, unless:

(i) Alternate safe means are provided
to enable mobility-limited persons to
cross the roadway at that location; or

(ii) It would be infeasible for mobil-
ity-limited persons to reach the over-
passes, under-passes or ramps because
of unusual topographical or architec-
tural obstacles unrelated to the feder-
ally assisted facility.

(b) Existing facilities—Rest area facili-
ties. Rest area facilities on Interstate
highways shall be made accessible to
handicapped persons, including wheel-
chair users, within a three-year period
after the effective date of this part.
Other rest area facilities shall be made
accessible when Federal financial as-
sistance is used to improve the rest
area, or when the roadway adjacent to
or in the near vicinity of the rest area
is constructed, reconstructed or other-
wise altered with Federal financial as-
sistance.

[44 FR 31468, May 31, 1979, as amended by
Amdt. 27–3, 51 FR 19017, May 23, 1986. Redes-
ignated at 56 FR 45621, Sept. 6, 1991]

Subpart C—Enforcement
SOURCE: 44 FR 31468, May 31, 1979. Redesig-

nated at 56 FR 45621, Sept. 6, 1991.

§ 27.121 Compliance information.
(a) Cooperation and assistance. The re-

sponsible Departmental official, to the
fullest extent practicable, seeks the co-
operation of recipients in securing
compliance with this part and provides
assistance and guidance to recipients
to help them comply with this part.

(b) Compliance reports. Each recipient
shall keep on file for one year all com-
plaints of noncompliance received. A
record of all such complaints, which
may be in summary form, shall be kept
for five years. Each recipient shall
keep such other records and submit to
the responsible Departmental official
or his/her designee timely, complete,
and accurate compliance reports at
such times, and in such form, and con-
taining such information as the respon-
sible Department official may pre-
scribe. In the case of any program
under which a primary recipient ex-
tends Federal financial assistance to
any other recipient, the other recipient
shall also submit compliance reports to
the primary recipient so as to enable
the primary recipient to prepare its re-
port.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible Departmental official
or his/her designee during normal busi-
ness hours to books, records, accounts,
and other sources of information, and
to facilities that are pertinent to com-
pliance with this part. Where required
information is in the exclusive posses-
sion of another agency or person who
fails or refuses to furnish the informa-
tion, the recipient shall so certify in
its report and describe the efforts made
to obtain the information. Consider-
ations of privacy or confidentiality do
not bar the Department from evaluat-
ing or seeking to enforce compliance
with this part. Information of a con-
fidential nature obtained in connection
with compliance evaluation or enforce-
ment is not disclosed by the Depart-
ment, except in formal enforcement
proceedings, where necessary, or where
otherwise required by law.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this regulation and its application to
the program for which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible Departmental official finds nec-
essary to apprise them of the protec-
tions against discrimination provided
by the Act and this part.
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§ 27.123 Conduct of investigations.
(a) Periodic compliance reviews. The re-

sponsible Departmental official or his/
her designee, from time to time, re-
views the practices of recipients to de-
termine whether they are complying
with this part.

(b) Complaints. Any person who be-
lieves himself/herself or any specific
class of individuals to be harmed by
failure to comply with this part may,
personally or through a representative,
file a written complaint with the re-
sponsible Departmental official. A
Complaint must be filed not later than
180 days from the date of the alleged
discrimination, unless the time for fil-
ing is extended by the responsible De-
partmental official or his/her designee.

(c) Investigations. The responsible De-
partmental official or his/her designee
makes a prompt investigation when-
ever a compliance review, report, com-
plaint, or any other information indi-
cates a possible failure to comply with
this part. The investigation includes,
where appropriate, a review of the per-
tinent practices and policies of the re-
cipient, and the circumstances under
which the possible noncompliance with
this part occurred.

(d) Resolution of matters. (1) If, after
an investigation pursuant to paragraph
(c) of this section, the responsible De-
partmental official finds reasonable
cause to believe that there is a failure
to comply with this part, the respon-
sible Departmental official will inform
the recipient. The matter is resolved
by informal means whenever possible.
If the responsible Departmental official
determines that the matter cannot be
resolved by informal means, action is
taken as provided in § 27.125.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section, the responsible
Departmental official or his/her des-
ignee so informs the recipient and the
complainant, if any, in writing.

(e) Intimidating and retaliatory acts
prohibited. No employee or contractor
of a recipient shall intimidate, threat-
en, coerce, or discriminate against any
individual for the purpose of interfer-
ing with any right or privilege secured
by section 504 of the Act or this part,
or because the individual has made a
complaint, testified, assisted, or par-

ticipated in any manner in an inves-
tigation, hearing, or proceeding, under
this part. The identity of complainants
is kept confidential at their election
during the conduct of any investiga-
tion, hearing or proceeding under this
part. However, when such confidential-
ity is likely to hinder the investiga-
tion, the complainant will be advised
for the purpose of waiving the privi-
lege.

§ 27.125 Compliance procedure.
(a) General. If there is reasonable

cause for the responsible Departmental
official to believe that there is a fail-
ure to comply with any provision of
this part that cannot be corrected by
informal means, the responsible De-
partmental official may recommend
suspension or termination of, or refusal
to grant or to continue Federal finan-
cial assistance, or take any other steps
authorized by law. Such other steps
may include, but are not limited to:

(1) A referral to the Department of
Justice with a recommendation that
appropriate proceedings be brought to
enforce any rights of the United States
under any law of the United States (in-
cluding other titles of the Act), or any
assurance or other contractural under-
taking; and

(2) Any applicable proceeding under
State or local law.

(b) Refusal of Federal financial assist-
ance. (1) No order suspending, termi-
nating, or refusing to grant or continue
Federal financial assistance becomes
effective until:

(i) The responsible Departmental of-
ficial has advised the applicant or re-
cipient of its failure to comply and has
determined that compliance cannot be
secured by voluntary means; and

(ii) There has been an express finding
by the Secretary on the record, after
opportunity for hearing, of a failure by
the applicant or recipient to comply
with a requirement imposed by or pur-
suant to this part.

(2) Any action to suspend, terminate,
or refuse to grant or to continue Fed-
eral financial assistance is limited to
the particular recipient who has failed
to comply, and is limited in its effect
to the particular program, or part
thereof, in which noncompliance has
been found.
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(c) Other means authorized by law. No
other action is taken until:

(1) The responsible Departmental of-
ficial has determined that compliance
cannot be secured by voluntary means;

(2) The recipient or other person has
been notified by the responsible De-
partmental official of its failure to
comply and of the proposed action;

(3) The expiration of at least 10 days
from the mailing of such notice to the
recipient or other person. During this
period, additional efforts are made to
persuade the recipient or other person
to comply with the regulations and to
take such corrective action as may be
appropriate.

§ 27.127 Hearings.
(a) Opportunity for hearing. Whenever

an opportunity for a hearing is re-
quired by § 27.125(b), reasonable notice
is given by the responsible Depart-
mental official by registered or cer-
tified mail, return receipt requested, to
the affected applicant or recipient.
This notice advises the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action is to be
taken, and the matters of fact or law
asserted as the basis for this action,
and either:

(1) Fixes a date not less than 20 days
after the date of such notice within
which the applicant or recipient may
request a hearing; or

(2) Advises the applicant or recipient
that the matter in question has been
set for hearing at a stated place and
time.
The time and place shall be reasonable
and subject to change for cause. The
complainant, if any, also is advised of
the time and place of the hearing. An
applicant or recipient may waive a
hearing and submit written informa-
tion and argument for the record. The
failure of an applicant or recipient to
request a hearing constitutes a waiver
of the right to a hearing under section
504 of the Act and § 27.125(b), and con-
sent to the making of a decision on the
basis of such information as may be
part of the record.

(b) If the applicant or recipient
waives its opportunity for a hearing,
the responsible Departmental official
shall notify the applicant or recipient

that it has the opportunity to submit
written information and argument for
the record. The responsible Depart-
mental official may also place written
information and argument into the
record.

(c) Time and place of hearing. Hearings
are held at the office of the Depart-
ment in Washington, DC, at a time
fixed by the responsible Departmental
official unless he/she determines that
the convenience of the applicant or re-
cipient or of the Department requires
that another place be selected. Hear-
ings are held before an Administrative
Law Judge designated in accordance
with 5 U.S.C. 3105 and 3344 (section 11 of
the Administrative Procedure Act).

(d) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the responsible Depart-
mental official have the right to be
represented by counsel.

(e) Procedures, evidence and record. (1)
The hearing, decision, and any admin-
istrative review thereof are conducted
in conformity with sections 554
through 557 of title 5 of the United
States Code, and in accordance with
such rules of procedure as are proper
(and not inconsistent with this section)
relating to the conduct of the hearing,
giving notice subsequent to those pro-
vided for in paragraph (a) of this sec-
tion, taking testimony, exhibits, argu-
ments and briefs, requests for findings,
and other related matters. The respon-
sible Departmental official and the ap-
plicant or recipient are entitled to in-
troduce all relevant evidence on the is-
sues as stated in the notice for hearing
or as determined by the officer con-
ducting the hearing. Any person (other
than a government employee consid-
ered to be on official business) who,
having been invited or requested to ap-
pear and testify as a witness on the
government’s behalf, attends at a time
and place scheduled for a hearing pro-
vided for by this part may be reim-
bursed for his/her travel and actual ex-
penses in an amount not to exceed the
amount payable under the standardized
travel regulations applicable to a gov-
ernment employee traveling on official
business.

(2) Technical rules of evidence do not
apply to hearings conducted pursuant
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to this part, but rules or principles de-
signed to assure production of the most
credible evidence available and to sub-
ject testimony to cross examination
are applied where reasonably necessary
by the Administrative Law Judge con-
ducting the hearing. The Administra-
tive Law Judge may exclude irrelevant,
immaterial, or unduly repetitious evi-
dence. All documents and other evi-
dence offered or taken for the record
are open to examination by the parties
and opportunity is given to refute facts
and arguments advanced by either side.
A transcript is made of the oral evi-
dence except to the extent the sub-
stance thereof is stipulated for the
record. All decisions are based on the
hearing record and written findings
shall be made.

(f) Consolidation or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this regulation with
respect to two or more programs to
which this part applies, or noncompli-
ance with this part and the regulations
of one or more other Federal depart-
ments or agencies issued under section
504 of the Act, the responsible Depart-
mental official may, in agreement with
such other departments or agencies,
where applicable, provide for consoli-
dated or joint hearings. Final decisions
in such cases, insofar as this regulation
is concerned, are made in accordance
with § 27.129.

§ 27.129 Decisions and notices.
(a) Decisions by Administrative Law

Judge. After the hearing, the Adminis-
trative Law Judge certifies the entire
record including his recommended find-
ings and proposed decision to the Sec-
retary for a final decision. A copy of
the certification is mailed to the appli-
cant or recipient and to the complain-
ant, if any. The responsible Depart-
mental official and the applicant or re-
cipient may submit written arguments
to the Secretary concerning the Ad-
ministrative Law Judge’s rec-
ommended findings and proposed deci-
sion.

(b) Final decision by the Secretary.
When the record is certified to the Sec-
retary by the Administrative Law
Judge, the Secretary reviews the
record and accepts, rejects, or modifies

the Administrative Law Judge’s rec-
ommended findings and proposed deci-
sion, stating the reasons therefor.

(c) Decisions if hearing is waived.
Whenever a hearing pursuant to
§ 27.125(b) is waived, the Secretary
makes his/her final decision on the
record, stating the reasons therefor.

(d) Rulings required. Each decision of
the Administrative Law Judge or the
Secretary contains a ruling on each
finding or conclusion presented and
specifies any failures to comply with
this part.

(e) Content of orders. The final deci-
sion may provide for suspension or ter-
mination, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, under the program in-
volved. The decision may contain such
terms, conditions, and other provisions
as are consistent with and will effec-
tuate the purposes of the Act and this
part, including provisions designed to
assure that no Federal financial assist-
ance will thereafter be extended unless
and until the recipient corrects its
noncompliance and satisfies the Sec-
retary that it will fully comply with
this part.

(f) Subsequent proceedings. (1) An ap-
plicant or recipient adversely affected
by an order issued under paragraph (e)
of this section is restored to full eligi-
bility to receive Federal financial as-
sistance if it satisfies the terms and
conditions of that order or if it brings
itself into compliance with this part
and provides reasonable assurance that
it will fully comply with this part.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (e) of this sec-
tion may, at any time, request the re-
sponsible Departmental official to re-
store its eligibility, to receive Federal
financial assistance. Any request must
be supported by information showing
that the applicant or recipient has met
the requirements of paragraph (f)(1) of
this section. If the responsible Depart-
mental official determines that those
requirements have been satisfied, he/
she may restore such eligibility, sub-
ject to the approval of the Secretary.
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(3) If the responsible Departmental
official denies any such request, the ap-
plicant or recipient may submit a re-
quest, in writing, for a hearing specify-
ing why it believes the responsible De-
partmental official should restore it to
full eligibility. It is thereupon given a
prompt hearing, with a decision on the
record. The applicant or recipient is re-
stored to eligibility if it demonstrates
to the satisfaction of the Secretary at
the hearing that it satisfied the re-
quirements of paragraph (f)(1) of this
section.

(4) The hearing procedures of
§ 27.127(b) through (c) and paragraphs
(a) through (d) of this section apply to
hearings held under paragraph (f)(3) of
this section.

(5) While proceedings under this para-
graph are pending, the sanctions im-
posed by the order issued under para-
graph (e) of this section shall remain in
effect.

PART 28—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS
OR ACTIVITIES CONDUCTED BY
THE DEPARTMENT OF TRANSPOR-
TATION

Sec.
28.101 Purpose.
28.102 Application.
28.103 Definitions.
28.104—28.109 [Reserved]
28.110 Self-evaluation.
28.111 Notice.
28.112—28.129 [Reserved]
28.130 General prohibition against discrimi-

nation.
28.131 Illegal use of drugs.
28.132—28.139 [Reserved]
28.140 Employment.
28.141—28.148 [Reserved]
28.149 Program accessibility: Discrimina-

tion prohibited.
28.150 Program accessibility: Existing fa-

cilities.
28.151 Program accessibility: New construc-

tion and alterations.
28.152—28.159 [Reserved]
28.160 Communications.
28.161—28.169 [Reserved]
28.170 Compliance procedures.
28.171—28.999 [Reserved]

AUTHORITY: 29 U.S.C. 794

SOURCE: 56 FR 37296, Aug. 6, 1991, unless
otherwise noted.

§ 28.101 Purpose.
The purpose of this part is to carry

out section 119 of the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973 to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
Executive agencies, including this De-
partment, or the United States Postal
Service. 49 CFR part 27 implements
section 504 in the Department’s finan-
cial assistance programs.

§ 28.102 Application.
This part applies to all programs or

activities conducted by the Depart-
ment except for programs and activi-
ties conducted outside the United
States that do not involve individuals
with handicaps in the United States.

§ 28.103 Definitions.
For purposes of this part, the term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the Department. For example, auxil-
iary aids useful for persons with im-
paired vision include readers, Brailled
materials, audio recordings, and other
similar services and devices. Auxiliary
aids useful for persons with impaired
hearing include telephone handset am-
plifiers, telephones compatible with
hearing aids, telecommunication de-
vices for deaf persons (TDD’s), inter-
preters, notetakers, written materials,
and other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the Department’s alleged discrimina-
tory actions in sufficient detail to in-
form the Department of the nature and
date of the alleged violation of section
504. It shall be signed by the complain-
ant or by someone authorized to do so
on his or her behalf. Complaints filed
on behalf of classes or third parties
shall describe or identify (by name, if
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possible) the alleged victims of dis-
crimination.

Current illegal use of drugs means ille-
gal use of drugs that occurred recently
enough to justify a reasonable belief
that a person’s drug use is current or
that continuing use is a real and ongo-
ing problem.

Drug means a controlled substance,
as defined in schedules I through V of
section 202 of the Controlled Sub-
stances Act (21 U.S.C. 812).

Department or DOT means the U.S.
Department of Transportation, includ-
ing the Office of the Secretary and all
operating administrations.

Departmental Element (or ‘‘DOT ele-
ment’’) means any one of the following
organizations within the Department:

(a) Office of the Secretary (OST).
(b) United States Coast Guard

(USCG).
(c) Federal Aviation Administration

(FAA).
(d) Federal Highway Administration

(FHWA).
(e) Federal Railroad Administration

(FRA).
(f) National Highway Traffic Safety

Administration (NHTSA).
(g) Federal Transit Administration

(FTA).
(h) Research and Special Programs

Administration (RSPA).
(i) Maritime Administration

(MARAD).
(j) St. Lawrence Seaway Develop-

ment Corporation (SLSDC).
Facility means all or any portion of

buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Illegal use of drugs means the use of
one or more drugs, the possession or
distribution of which is unlawful under
the Controlled Substances Act (21
U.S.C. 812) The term ‘‘illegal use of
drugs’’ does not include the use of a
drug taken under supervision by a li-
censed health care professional, or
other uses authorized by the Controlled
Substances Act or other provisions of
Federal law.

Individual with handicaps means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a

record of such an impairment, or is re-
garded as having such an impairment.

As used in this definition, the phrase:
(1) Physical or mental impairment—
(i) Includes any physiological dis-

order or condition, cosmetic disfigure-
ment, or anatomical loss affecting one
or more of the following body systems:
Neurological; muscular; skeletal; spe-
cial sense organs; respiratory, includ-
ing speech organs; cardiovascular; re-
productive; digestive; genitourinary;
hemic and lymphatic; skin; and endo-
crine;

(ii) Includes any mental or psycho-
logical disorder, such as mental retar-
dation, organic brain syndrome, emo-
tional or mental illness, and specific
learning disabilities; and

(iii) Includes, but is not limited to,
such diseases or conditions as ortho-
pedic, visual, speech, and hearing im-
pairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, drug ad-
diction, and alcoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the Department as constituting such a
limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the Department as
having such an impairment.

Qualified individual with handicaps
means—

(1) With respect to education services
provided by the U.S. Merchant Marine
Academy or the U.S. Coast Guard
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Academy, an individual with handicaps
who meets the essential eligibility re-
quirements for participation in and re-
ceipt of such services, including the
physical standards applicable to the
U.S. Naval Reserve or the U.S. Coast
Guard.

(2) With respect to any other Depart-
ment program or activity under which
a person is required to perform services
or to achieve a level of accomplish-
ment, an individual with handicaps
who meets the essential eligibility re-
quirements and who can achieve the
purpose of the program or activity
without modifications in the program
or activity that the Department can
demonstrate would result in a fun-
damental alteration in its nature. The
essential eligibility requirements in-
clude the ability to participate without
endangering the safety of the individ-
ual or others.

(3) With respect to any other pro-
gram or activity, an individual with
handicaps who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity and

(4) Qualified handicapped person as
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is
made applicable to this part by § 28.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617), the Rehabilitation, Com-
prehensive Services, and Developmen-
tal Disabilities Amendments of 1978
(Pub. L. 95–602, 92 Stat. 2955); the Reha-
bilitation Act Amendments of 1986
(Pub. L. 99–506, 100 Stat. 1810); the Civil
Rights Restoration Act of 1987 (Pub. L.
100–259, 102 Stat. 28), and Handicapped
Program Technical Amendments Act of
1988 (Pub. L. 100–630, 102 Stat. 3312). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

[56 FR 37296, Aug. 6, 1991, as amended at 61
FR 32354, June 24, 1996]

§§ 28.104—28.109 [Reserved]

§ 28.110 Self-evaluation.

(a) The Department shall, by one
year of the effective date of this part,
evaluate its current policies and prac-
tices, and effects thereof, that do not
or may not meet the requirements of
this part, and, to the extent modifica-
tion of any such policies and practices
is required, the Department shall pro-
ceed to make the necessary modifica-
tions.

(b) The Department shall provide an
opportunity to interested persons, in-
cluding individuals with handicaps,
agency employees with handicaps, and
organizations representing individuals
with handicaps, to participate in the
self-evaluation process by submitting
comments (both oral and written).

(c) The Department shall, until at
least three years following completion
of the evaluation required under para-
graph (a) of this section, or until such
time as all modifications identified by
the self-evaluation to be necessary to
comply with section 504 have been com-
pleted, whichever occurs later, main-
tain on file and make available for pub-
lic inspection—

(1) A description of areas examined,
regulations and nonregulatory criteria
reviewed, and any problems identified;
and

(2) A description of any modifications
made.

§ 28.111 Notice.

The Department shall make avail-
able to employees, applicants, partici-
pants, beneficiaries, and other inter-
ested persons such information regard-
ing the provisions of this part and its
applicability to the programs or activi-
ties conducted by the Department, and
make such information available to
them in such manner as the Depart-
ment finds necessary to apprise such
persons of the protections against dis-
crimination assured them by section
504 and this regulation.
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§§ 28.112—28.129 [Reserved]

§ 28.130 General prohibition against
discrimination.

(a) No qualified individual with
handicaps shall, on the basis of handi-
cap, be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination under
any program or activity conducted by
the Department.

(b)(1) The Department, in providing
any aid, benefit, or service, may not,
directly or through contractual, licens-
ing, or other arrangement, on the basis
of handicap—

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with handicaps with an aid, benefit, or
service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless such action is necessary to
provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others;

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; or

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The Department may not deny a
qualified individual with handicaps the
opportunity to participate in programs
or activities that are not separate or
different, despite the existence of per-
missibly separate or different programs
or activities.

(3) The Department may not, directly
or through contractual or other ar-

rangements, utilize criteria or methods
of administration the purpose or effect
of which would—

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with handicaps.

(4) The Department may not, in de-
termining the site or location of a fa-
cility, make selections the purpose or
effect of which would—

(i) Exclude individuals with handi-
caps from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under any program or activity
conducted by the Department; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.

(5) The Department, in the selection
of procurement contractors, may not
use criteria that subject qualified indi-
viduals with handicaps to discrimina-
tion on the basis of handicap.

(6) The Department may not admin-
ister a licensing or certification pro-
gram in a manner that subjects quali-
fied individuals with handicaps to dis-
crimination on the basis of handicap,
nor may the Department establish re-
quirements for the programs or activi-
ties of licensees or certified entities
that subject qualified individuals with
handicaps to discrimination on the
basis of handicap. However, the pro-
grams or activities of entities that are
licensed or certified by the Department
are not, themselves, covered by this
part. The Department may limit the
programs or activities of a licensee or
certificate holder, who is a qualified in-
dividual with handicaps, to the extent
necessary to ensure the safety of that
person or the safety of others.

(c) The exclusion of individuals with-
out handicaps from the benefits of a
program limited by Federal statute or
Executive Order to individuals with
handicaps or the exclusion of a specific
class of individuals with handicaps
from a program limited by Federal
statute or Executive Order to a dif-
ferent class of individuals with handi-
caps is not prohibited by this part.
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(d) The Department shall administer
programs and activities in the most in-
tegrated setting appropriate to the
needs of qualified individuals with
handicaps.

§ 28.131 Illegal use of drugs.
(a) General. (1) Except as provided in

paragraph (b) of this section, this part
does not prohibit discrimination
against an individual based on that in-
dividual’s current illegal use of drugs.

(2) The agency shall not discriminate
on the basis of illegal use of drugs
against an individual who is not engag-
ing in current illegal use of drugs and
who—

(i) Has successfully completed a su-
pervised drug rehabilitation program
or has otherwise been rehabilitated
successfully;

(ii) Is participating in a supervised
rehabilitation program; or

(iii) Is erroneously regarded as engag-
ing in such use.

(b) Health and rehabilitation services.
The agency shall not deny health serv-
ices or services provided under titles I,
II, and III of the Rehabilitation Act to
an individual on the basis of that indi-
vidual’s current illegal use of drugs, if
the individual is otherwise entitled to
such services.

(c) Drug testing. (1) This part does not
prohibit the agency from adopting or
administering reasonable policies or
procedures, including but not limited
to drug testing, designed to ensure that
an individual who formerly engaged in
the illegal use of drugs is not engaging
in current illegal use of drugs.

(2) Nothing in paragraph (c) of this
section shall be construed to encour-
age, prohibit, restrict, or authorize the
conduct of testing for the illegal use of
drugs.

§§ 28.132—28.139 [Reserved]

§ 28.140 Employment.
(a) No qualified individual with

handicaps shall, on the basis of handi-
cap, be subjected to discrimination in
employment under any program or ac-
tivity conducted by the Department.

(b) The definitions, requirements,
and procedures of section 501 of the Re-
habilitation Act of 1973 (29 U.S.C. 791),
as established by the Equal Employ-

ment Opportunity Commission in 29
CFR part 1613, shall apply to employ-
ment in federally conducted programs
or activities. The provisions of this sec-
tion do not apply to military personnel
of the U.S. Coast Guard.

§§ 28.141—28.148 [Reserved]

§ 28.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 28.150, no qualified individual with
handicaps shall, because the Depart-
ment’s facilities are inaccessible to or
unusable by individuals with handi-
caps, be denied the benefits of, be ex-
cluded from participation in, or other-
wise be subjected to discrimination
under any program or activity con-
ducted by the Department.

§ 28.150 Program accessibility: Exist-
ing facilities.

(a) General. The Department shall op-
erate each program or activity so that
the program or activity, when viewed
in its entirety, is readily accessible to
and usable by individuals with handi-
caps. This paragraph does not—

(1) Necessarily require the Depart-
ment to make each of its existing fa-
cilities accessible to and usable by in-
dividuals with handicaps;

(2) [Reserved]
(3) Require the Department to take

any action that it can demonstrate
would result in a fundamental alter-
ation in the nature of a program or ac-
tivity or in undue financial and admin-
istrative burdens. In those cir-
cumstances where personnel of a DOT
element believe that the proposed ac-
tion would fundamentally alter the
program or activity or would result in
undue financial and administrative
burdens, the DOT element has the bur-
den of proving that compliance with
§ 28.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
Secretary or his or her designee, after
considering all resources available for
use in the funding and operation of the
program or activity, and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action would result in such
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an alteration or such burdens, the De-
partment shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that individuals with
handicaps receive the benefits and
services of the program or activity.

(b) Methods. The Department may
comply with the requirements of this
section through such means as redesign
of equipment, reassignment of services
to accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by individuals
with handicaps. The Department is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The Department, in
making alterations to existing build-
ings, shall meet accessibility require-
ments to the extent compelled by the
Architectural Barriers Act of 1968, as
amended (42 U.S.C. 4151–4157), and any
regulations implementing it. In choos-
ing among available methods for meet-
ing the requirements of this section,
the Department shall give priority to
those methods that offer programs and
activities to qualified individuals with
handicaps in the most integrated set-
ting appropriate.

(c) Time period for compliance. The De-
partment shall comply with the obliga-
tions established under this section
within sixty days of the effective date
of this part except that where struc-
tural changes in facilities are under-
taken, such changes shall be made
within three years of the effective date
of this part, but in any event as expedi-
tiously as possible. Provided that,
where major restructuring of fixed fa-
cilities to accommodate technological
changes is planned to occur within five
years from the effective date of this
part, changes needed to comply with
this section are not required to be
made until the planned restructuring
takes place. However, alternative
means for participation by individuals
with handicaps in DOT programs and
activities in the most integrated set-

ting possible during this interim wait-
ing period shall be available.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the Department shall develop,
within six months of the effective date
of this part, a transition plan setting
forth the steps necessary to complete
such changes. The agency shall provide
an opportunity to interested persons,
including individuals with handicaps,
agency employees with handicaps, or
organizations representing individuals
with handicaps, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
Department’s facilities that limit the
accessibility of its programs or activi-
ties to individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§ 28.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the Depart-
ment shall be designed, constructed, or
altered so as to be readily accessible to
and usable by individuals with handi-
caps. The definitions, requirements and
standards of the Architectural Barriers
Act (42 U.S.C. 4151–4157), as established
in 41 CFR 101–19.600–607, apply to build-
ings covered by this section, except for
military facilities of the Coast Guard,
which are covered by 32 CFR part 56.
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§ 28.152—28.159 [Reserved]

§ 28.160 Communications.
(a) The Department shall take appro-

priate steps to ensure effective commu-
nication with applicants, participants,
personnel of other Federal entities, and
members of the public.

(1) The Department shall furnish ap-
propriate auxiliary aids where nec-
essary to afford an individual with
handicaps an equal opportunity to par-
ticipate in, and enjoy the benefits of, a
program or activity conducted by the
Department.

(i) In determining what type of auxil-
iary aid is necessary, the Department
shall give primary consideration to the
requests of the individual with handi-
caps.

(ii) The Department need not provide
individually prescribed devices, readers
for personal use or study, or other de-
vices of a personal nature to applicants
or participants in programs.

(2) Where the Department commu-
nicates with applicants and bene-
ficiaries by telephone, telecommuni-
cations devices for deaf persons (TDDs)
or equally effective telecommunication
systems, shall be used to communicate
with persons with impaired hearing.

(b) The Department shall ensure that
interested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The Department shall provide
signs at each primary entrance to each
of its inaccessible facilities, directing
users to a location at which they can
obtain information as to the location
of accessible facilities. The inter-
national symbol for accessibility shall
be used at each primary entrance of an
accessible facility.

(d) This section does not require the
Department to take any action that it
can demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where personnel of
a DOT element believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in an undue financial and admin-
istrative burden, the DOT element has

the burden of proving that compliance
with § 28.160 would result in such alter-
ation or burden. The decision that
compliance would result in such alter-
ation or burden must be made by the
Secretary or his or her designee, after
considering all resources available for
use in the funding and operation of the
program or activity, and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the De-
partment shall take any other action
that would not result in such an alter-
ation or such a burden but would nev-
ertheless ensure that, to the maximum
extent possible, individuals with handi-
caps receive the benefits and services
of the program or activity.

§§ 28.161—28.169 [Reserved]

§ 28.170 Compliance Procedures.

(a) Except as provided in paragraph
(b) of this section, paragraphs (c)–(k) of
this section apply to all allegations of
discrimination on the basis of handicap
in programs of activities conducted by
the Department;

(b)(1) The Department shall process
complaints alleging violations of sec-
tion 504 with respect to employment
according to the procedures established
by the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(2) The Department shall process
complaints alleging violations of sec-
tion 504 with respect to requirements
of any Department safety regulation,
concerning an individual’s qualifica-
tions to perform a function or to re-
ceive a certificate or license, according
to the procedures for a petition for an
individual waiver or request for review
of a standard for possible amendment
or recession. The Departmental ele-
ment shall inform the complainant, in
writing, or the decision on the request.
The complainant may request reconsid-
eration by the Departmental element
of the decision. The decision on the pe-
tition or request shall constitute the
Department’s final action in the mat-
ter.
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(c) Responsibility for implementa-
tion and operation of this section shall
be vested in the Director, Depart-
mental Office of Civil Rights.

(d)(1) The Department shall accept
and investigate all complete com-
plaints for which it has jurisdiction.
All complete complaints must be filed
within 180 days of the alleged act of
discrimination. The Department may
extend this time period for good cause.

(2) If the subject matter of a com-
plete complaint concerns a decision by
a Departmental element, under a safe-
ty regulation, concerning an individ-
ual’s qualifications to perform a func-
tion or to receive a certificate or li-
cense, and the complainant has avail-
able within the Departmental element
a formal review or appeal mechanism
concerning that decision, the Depart-
ment shall not take action on the com-
plaint until the Departmental ele-
ment’s review or appeal process has
been completed.

(e) If the Department receives a com-
plaint over which it does not have ju-
risdiction, it shall promptly notify the
complainant and shall make reason-
able efforts to refer the complaint to
the appropriate Government entity.

(f) The Department shall notify the
Architectural and Transportation Bar-
riers Compliance Board upon receipt of
any complaint alleging that a building
or facility that is subject to the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), is not readily
accessible to and usable by individuals
with handicaps.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the Department shall notify
the complainant of the results of the
investigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the Department of the
letter required by § 28.170(g). The De-
partment may extend this time for
good cause.

(i) Timely appeals shall be accepted
and processed by the Assistant Sec-

retary for Transportation Policy. The
appeal will not be heard by the same
person who made the initial determina-
tion on the request. The decision on
the appeal shall constitute the Depart-
ment’s final action in the matter.

(j) The Department shall notify the
complainant of the results of the ap-
peal within 60 days of the receipt of the
request. If the Department determines
that it needs additional information
from the complainant, it shall have 60
days from the date it receives the addi-
tional information to make its deter-
mination on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(l) The Department may delegate its
authority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[56 FR 37296, Aug. 6, 1991, as amended at 59
FR 10061, Mar. 3, 1994]

§§ 28.171—28.999 [Reserved]

PART 29—GOVERNMENTWIDE DE-
BARMENT AND SUSPENSION
(NONPROCUREMENT) AND GOV-
ERNMENTWIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)

Subpart A—General

Sec.
29.100 Purpose.
29.105 Definitions.
29.110 Coverage.
29.115 Policy.
29.120 Saving clause.

Subpart B—Effect of Action

29.200 Debarment or suspension.
29.205 Ineligible persons.
29.210 Voluntary exclusion.
29.215 Exception provision.
29.220 Continuation of covered transactions.
29.225 Failure to adhere to restrictions.

Subpart C—Debarment

29.300 General.
29.305 Causes for debarment.
29.310 Procedures.
29.311 Investigation and referral.
29.312 Notice of proposed debarment.
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29.313 Opportunity to contest proposed de-
barment.

29.314 Debarring official’s decision.
29.315 Settlement and voluntary exclusion.
29.320 Period of debarment.
29.325 Scope of debarment.

Subpart D—Suspension

29.400 General.
29.405 Causes for suspension.
29.410 Procedures.
29.411 Notice of suspension.
29.412 Opportunity to contest suspension.
29.413 Suspending official’s decision.
29.415 Period of suspension.
29.420 Scope of suspension.

Subpart E—Responsibilities of GSA,
Agency, and Participants.

29.500 GSA responsibilities.
29.505 DOT responsibilities.
29.510 Participants’ responsibilities.

Subpart F—Drug-Free Workplace
Requirements (Grants)

29.600 Purpose.
29.605 Definitions.
29.610 Coverage.
29.615 Grounds for suspension of payments,

suspension or termination of grants, or
suspension or debarment.

29.620 Effect of violation.
29.625 Exception provision.
29.630 Certification requirements and proce-

dures.
29.635 Reporting of and employee sanctions

for convictions of criminal drug offenses.
APPENDIX A TO PART 29—CERTIFICATION RE-

GARDING DEBARMENT, SUSPENSION, AND
OTHER RESPONSIBILITY MATTERS—PRI-
MARY COVERED TRANSACTIONS

APPENDIX B TO PART 29—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, INELI-
GIBILITY AND VOLUNTARY EXCLUSION—
LOWER TIER COVERED TRANSACTIONS

APPENDIX C TO PART 29—CERTIFICATION RE-
GARDING DRUG-FREE WORKPLACE RE-
QUIREMENTS

AUTHORITY: 41 U.S.C. 701 et seq.; 49 U.S.C.
322(a); E.O. 12549, 3 CFR, 1986 Comp., p. 189.

SOURCE: Amdt. 29–1, 53 FR 19203, 19204, May
26, 1988, unless otherwise noted.

EDITORIAL NOTES:
1: A nomenclature change affecting this

part appears at 53 FR 19203, May 26, 1988.
2: For additional information, see related

documents published at 52 FR 20360, May 29,
1987, 53 FR 19160, May 26, 1988, and 53 FR
34474, September 6, 1988.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 55
FR 21679, May 25, 1990, and 60 FR 33036, June
26, 1995.

Subpart A—General

§ 29.100 Purpose.

(a) Executive Order (E.O.) 12549 pro-
vides that, to the extent permitted by
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is
debarred or suspended shall be excluded
from Federal financial and non-
financial assistance and benefits under
Federal programs and activities. De-
barment or suspension of a participant
in a program by one agency shall have
governmentwide effect.

(b) These regulations implement sec-
tion 3 of E.O. 12549 and the guidelines
promulgated by the Office of Manage-
ment and Budget under section 6 of the
E.O. by:

(1) Prescribing the programs and ac-
tivities that are covered by the govern-
mentwide system;

(2) Prescribing the governmentwide
criteria and governmentwide minimum
due process procedures that each agen-
cy shall use;

(3) Providing for the listing of
debarred and suspended participants,
participants declared ineligible (see
definition of ‘‘ineligible’’ in § 29.105),
and participants who have voluntarily
excluded themselves from participation
in covered transactions;

(4) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion; and

(5) Offering such other guidance as
necessary for the effective implementa-
tion and administration of the govern-
mentwide system.

(c) These regulations also implement
Executive Order 12689 (3 CFR, 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Public Law 103–355, sec. 2455, 108 Stat.
3327) by—

(1) Providing for the inclusion in the
List of Parties Excluded from Federal Pro-
curement and Nonprocurement Programs
all persons proposed for debarment,
debarred or suspended under the Fed-
eral Acquisition Regulation, 48 CFR
Part 9, subpart 9.4; persons against
which governmentwide exclusions have
been entered under this part; and per-
sons determined to be ineligible; and
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(2) Setting forth the consequences of
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion.

(d) Although these regulations cover
the listing of ineligible participants
and the effect of such listing, they do
not prescribe policies and procedures
governing declarations of ineligibility.

[60 FR 33040, 33064, June 26, 1995]

§ 29.105 Definitions.

The following definitions apply to
this part:

Adequate evidence. Information suffi-
cient to support the reasonable belief
that a particular act or omission has
occurred.

Affiliate. Persons are affiliates of
each other if, directly or indirectly, ei-
ther one controls or has the power to
control the other, or, a third person
controls or has the power to control
both. Indicia of control include, but are
not limited to: interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of
employees, or a business entity orga-
nized following the suspension or de-
barment of a person which has the
same or similar management, owner-
ship, or principal employees as the sus-
pended, debarred, ineligible, or volun-
tarily excluded person.

Agency. Any executive department,
military department or defense agency
or other agency of the executive
branch, excluding the independent reg-
ulatory agencies.

Civil judgment. The disposition of a
civil action by any court of competent
jurisdiction, whether entered by ver-
dict, decision, settlement, stipulation,
or otherwise creating a civil liability
for the wrongful acts complained of; or
a final determination of liability under
the Program Fraud Civil Remedies Act
of 1988 (31 U.S.C. 3801–12).

Conviction. A judgment or conviction
of a criminal offense by any court of
competent jurisdiction, whether en-
tered upon a verdict or a plea, includ-
ing a plea of nolo contendere.

Debarment. An action taken by a de-
barring official in accordance with
these regulations to exclude a person
from participating in covered trans-

actions. A person so excluded is
‘‘debarred.’’

Debarring official. An official author-
ized to impose debarment. The debar-
ring official is either:

(1) The agency head, or
(2) An official designated by the

agency head.
(3) Debarring Official. For DOT the

designated official is the head of a De-
partmental operating administration,
who may delegate any of his or her
functions under this part and authorize
successive delegations.

DOT. Department of Transportation.
Indictment. Indictment for a criminal

offense. An information or other filing
by competent authority charging a
criminal offense shall be given the
same effect as an indictment.

Ineligible. Excluded from participa-
tion in Federal nonprocurement pro-
grams pursuant to a determination of
ineligibility under statutory, executive
order, or regulatory authority, other
than Executive Order 12549 and its
agency implementing regulations; for
example, excluded pursuant to the
Davis-Bacon Act and its implementing
regulations, the equal employment op-
portunity acts and executive orders, or
the environmental protection acts and
executive orders. A person is ineligible
where the determination of ineligibil-
ity affects such person’s eligibility to
participate in more than one covered
transaction.

Legal proceedings. Any criminal pro-
ceeding or any civil judicial proceeding
to which the Federal Government or a
State or local government or quasi-
governmental authority is a party. The
term includes appeals from such pro-
ceedings.

List of Parties Excluded from Federal
Procurement and Nonprocurement Pro-
grams. A list compiled, maintained and
distributed by the General Services Ad-
ministration (GSA) containing the
names and other information about
persons who have been debarred, sus-
pended, or voluntarily excluded under
Executive Orders 12549 and 12689 and
these regulations or 48 CFR part 9, sub-
part 9.4, persons who have been pro-
posed for debarment under 48 CFR part
9, subpart 9.4, and those persons who
have been determined to be ineligible.
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Notice. A written communication
served in person or sent by certified
mail, return receipt requested, or its
equivalent, to the last known address
of a party, its identified counsel, its
agent for service of process, or any
partner, officer, director, owner, or
joint venturer of the party. Notice, if
undeliverable, shall be considered to
have been received by the addressee
five days after being properly sent to
the last address known by the agency.

Operating administration includes the
Office of the Secretary, the head of
which, for the purposes of this rule, is
the Assistant Secretary for Adminis-
tration.

Participant. Any person who submits
a proposal for, enters into, or reason-
ably may be expected to enter into a
covered transaction. This term also in-
cludes any person who acts on behalf of
or is authorized to commit a partici-
pant in a covered transaction as an
agent or representative of another par-
ticipant.

Person. Any individual, corporation,
partnership, association, unit of gov-
ernment or legal entity, however orga-
nized, except: foreign governments or
foreign governmental entities, public
international organizations, foreign
government owned (in whole or in part)
or controlled entities, and entities con-
sisting wholly or partially of foreign
governments or foreign governmental
entities.

Preponderance of the evidence. Proof
by information that, compared with
that opposing it, leads to the conclu-
sion that the fact at issue is more prob-
ably true than not.

Principal. Officer, director, owner,
partner, key employee, or other person
within a participant with primary
management or supervisory respon-
sibilities; or a person who has a critical
influence on or substantive control
over a covered transaction, whether or
not employed by the participant. Per-
sons who have a critical influence on or
substantive control over a covered
transaction are:

(1) Principal investigators.
Proposal. A solicited or unsolicited

bid, application, request, invitation to
consider or similar communication by
or on behalf of a person seeking to par-
ticipate or to receive a benefit, directly

or indirectly, in or under a covered
transaction.

Respondent. A person against whom a
debarment or suspension action has
been initiated.

State. Any of the States of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, any
territory or possession of the United
States, or any agency of a State, exclu-
sive of institutions of higher education,
hospitals, and units of local govern-
ment. A State instrumentality will be
considered part of the State govern-
ment if it has a written determination
from a State government that such
State considers that instrumentality
to be an agency of the State govern-
ment.

Suspending official. An official au-
thorized to impose suspension. The sus-
pending official is either:

(1) The agency head, or
(2) An official designated by the

agency head.
(3) Suspending Official. For DOT the

designated official is the head of a De-
partmental operating administration,
who may delegate any of his or her
functions under this part and authorize
successive delegations.

Suspension. An action taken by a sus-
pending official in accordance with
these regulations that immediately ex-
cludes a person from participating in
covered transactions for a temporary
period, pending completion of an inves-
tigation and such legal, debarment, or
Program Fraud Civil Remedies Act
proceedings as may ensue. A person so
excluded is ‘‘suspended.’’

Voluntary exclusion or voluntarily ex-
cluded. A status of nonparticipation or
limited participation in covered trans-
actions assumed by a person pursuant
to the terms of a settlement.

[Amdt. 29–1, 53 FR 19203, 19204, May 26, 1988,
as amended at 53 FR 19203, May 26, 1988; 60
FR 33040, 33064, June 26, 1995]

§ 29.110 Coverage.
(a) These regulations apply to all per-

sons who have participated, are cur-
rently participating or may reasonably
be expected to participate in trans-
actions under Federal nonprocurement
programs. For purposes of these regula-
tions such transactions will be referred
to as ‘‘covered transactions.’’
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(1) Covered transaction. For purposes
of these regulations, a covered trans-
action is a primary covered transaction
or a lower tier covered transaction.
Covered transactions at any tier need
not involve the transfer of Federal
funds.

(i) Primary covered transaction. Except
as noted in paragraph (a)(2) of this sec-
tion, a primary covered transaction is
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: grants, coopera-
tive agreements, scholarships, fellow-
ships, contracts of assistance, loans,
loan guarantees, subsidies, insurance,
payments for specified use, donation
agreements and any other nonprocure-
ment transactions between a Federal
agency and a person. Primary covered
transactions also include those trans-
actions specially designated by the
U.S. Department of Housing and Urban
Development in such agency’s regula-
tions governing debarment and suspen-
sion.

(ii) Lower tier covered transaction. A
lower tier covered transaction is:

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction.

(B) Any procurement contract for
goods or services between a participant
and a person, regardless of type, ex-
pected to equal or exceed the Federal
procurement small purchase threshold
fixed at 10 U.S.C. 2304(g) and 41 U.S.C.
253(g) (currently $25,000) under a pri-
mary covered transaction.

(C) Any procurement contract for
goods or services between a participant
and a person under a covered trans-
action, regardless of amount, under
which that person will have a critical
influence on or substantive control
over that covered transaction. Such
persons are:

(1) Principal investigators.
(2) Providers of federally-required

audit services.
(2) Exceptions. The following trans-

actions are not covered:
(i) Statutory entitlements or manda-

tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
entities consisting wholly or partially
of foreign governments or foreign gov-
ernmental entities;

(iii) Benefits to an individual as a
personal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(iv) Federal employment;
(v) Transactions pursuant to national

or agency-recognized emergencies or
disasters;

(vi) Incidental benefits derived from
ordinary governmental operations; and

(vii) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

(b) Relationship to other sections. This
section describes the types of trans-
actions to which a debarment or sus-
pension under the regulations will
apply. Subpart B, ‘‘Effect of Action,’’
§ 29.200, ‘‘Debarment or suspension,’’
sets forth the consequences of a debar-
ment or suspension. Those con-
sequences would obtain only with re-
spect to participants and principals in
the covered transactions and activities
described in § 29.110(a). Sections 29.325,
‘‘Scope of debarment,’’ and 29.420,
‘‘Scope of suspension,’’ govern the ex-
tent to which a specific participant or
organizational elements of a partici-
pant would be automatically included
within a debarment or suspension ac-
tion, and the conditions under which
affiliates or persons associated with a
participant may also be brought within
the scope of the action.

(c) Relationship to Federal procurement
activities. In accordance with E.O. 12689
and section 2455 of Public Law 103–355,
any debarment, suspension, proposed
debarment or other governmentwide
exclusion initiated under the Federal
Acquisition Regulation (FAR) on or
after August 25, 1995 shall be recog-
nized by and effective for Executive
Branch agencies and participants as an
exclusion under this regulation. Simi-
larly, any debarment, suspension or
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other governmentwide exclusion initi-
ated under this regulation on or after
August 25, 1995 shall be recognized by
and effective for those agencies as a de-
barment or suspension under the FAR.

[Amdt. 29–1, 53 FR 19203, 19204, May 26, 1988,
as amended at 60 FR 33041, 33064, June 26,
1995]

§ 29.115 Policy.
(a) In order to protect the public in-

terest, it is the policy of the Federal
Government to conduct business only
with responsible persons. Debarment
and suspension are discretionary ac-
tions that, taken in accordance with
Executive Order 12549 and these regula-
tions, are appropriate means to imple-
ment this policy.

(b) Debarment and suspension are se-
rious actions which shall be used only
in the public interest and for the Fed-
eral Government’s protection and not
for purposes of punishment. Agencies
may impose debarment or suspension
for the causes and in accordance with
the procedures set forth in these regu-
lations.

(c) When more than one agency has
an interest in the proposed debarment
or suspension of a person, consider-
ation shall be given to designating one
agency as the lead agency for making
the decision. Agencies are encouraged
to establish methods and procedures
for coordinating their debarment or
suspension actions.

§ 29.120 Saving clause.
Any debarment or suspension initi-

ated before October 1, 1988, shall be
governed by part 29 of the Depart-
ment’s regulations as part 29 existed
immediately before October 1, 1988, in-
cluding § 29.125 thereof.

[Amdt. 29–1, 53 FR 19203, May 26, 1988]

Subpart B—Effect of Action

§ 29.200 Debarment or suspension.
(a) Primary covered transactions. Ex-

cept to the extent prohibited by law,
persons who are debarred or suspended
shall be excluded from primary covered
transactions as either participants or
principals throughout the Executive
Branch of the Federal Government for
the period of their debarment, suspen-

sion, or the period they are proposed
for debarment under 48 CFR part 9,
subpart 9.4. Accordingly, no agency
shall enter into primary covered trans-
actions with such excluded persons
during such period, except as permitted
pursuant to § 29.215.

(b) Lower tier covered transactions. Ex-
cept to the extent prohibited by law,
persons who have been proposed for de-
barment under 48 CFR part 9, subpart
9.4, debarred or suspended shall be ex-
cluded from participating as either
participants or principals in all lower
tier covered transactions (see
§ 29.110(a)(1)(ii)) for the period of their
exclusion.

(c) Exceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for—

(1) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities;

(3) Benefits to an individual as a per-
sonal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(4) Federal employment;
(5) Transactions pursuant to national

or agency-recognized emergencies or
disasters;

(6) Incidental benefits derived from
ordinary governmental operations; and

(7) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

[60 FR 33041, 33064, June 26, 1995]

§ 29.205 Ineligible persons.

Persons who are ineligible, as defined
in § 29.105(i), are excluded in accordance
with the applicable statutory, execu-
tive order, or regulatory authority.
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§ 29.210 Voluntary exclusion.

Persons who accept voluntary exclu-
sions under § 29.315 are excluded in ac-
cordance with the terms of their settle-
ments. DOT shall, and participants
may, contact the original action agen-
cy to ascertain the extent of the exclu-
sion.

§ 29.215 Exception provision.

DOT may grant an exception permit-
ting a debarred, suspended, or volun-
tarily excluded person, or a person pro-
posed for debarment under 48 CFR part
9, subpart 9.4, to participate in a par-
ticular covered transaction upon a
written determination by the agency
head or an authorized designee stating
the reason(s) for deviating from the
Presidential policy established by Ex-
ecutive Order 12549 and § 29.200. How-
ever, in accordance with the Presi-
dent’s stated intention in the Execu-
tive Order, exceptions shall be granted
only infrequently. Exceptions shall be
reported in accordance with § 29.505(a).

[60 FR 33041, 33064, June 26, 1995]

§ 29.220 Continuation of covered trans-
actions.

(a) Notwithstanding the debarment,
suspension, proposed debarment under
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency,
agencies and participants may con-
tinue covered transactions in existence
at the time the person was debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action.

(b) Agencies and participants shall
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as
provided in § 29.215.

[60 FR 33041, 33064, June 26, 1995]

§ 29.225 Failure to adhere to restric-
tions.

(a) Except as permitted under § 29.215
or § 29.220, a participant shall not
knowingly do business under a covered
transaction with a person who is—

(1) Debarred or suspended;
(2) Proposed for debarment under 48

CFR part 9, subpart 9.4; or
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction.
(b) Violation of the restriction under

paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate.

(c) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart
9.4, ineligible, or voluntarily excluded
from the covered transaction (See ap-
pendix B of these regulations), unless it
knows that the certification is erro-
neous. An agency has the burden of
proof that a participant did knowingly
do business with a person that filed an
erroneous certification.

[60 FR 33041, 33064, June 26, 1995]

Subpart C—Debarment

§ 29.300 General.

The debarring official may debar a
person for any of the causes in § 29.305,
using procedures established in §§ 29.310
through 29.314. The existence of a cause
for debarment, however, does not nec-
essarily require that the person be
debarred; the seriousness of the per-
son’s acts or omissions and any miti-
gating factors shall be considered in
making any debarment decision.

§ 29.305 Causes for debarment.

Debarment may be imposed in ac-
cordance with the provisions of §§ 29.300
through 29.314 for:

(a) Conviction of or civil judgment
for:

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
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public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making false claims, or obstruction of
justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present responsibil-
ity of a person.

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as:

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction.

(c) Any of the following causes:
(1) A nonprocurement debarment by

any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4;

(2) Knowingly doing business with a
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection
with a covered transaction, except as
permitted in § 29.215 or § 29.220;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under § 29.315 or of any set-

tlement of a debarment or suspension
action; or

(5) Violation of any requirement of
subpart F of this part, relating to pro-
viding a drug-free workplace, as set
forth in § 29.615 of this part.

(d) Any other cause of so serious or
compelling a nature that it affects the
present responsibility of a person.

[Amdt. 29–1, 53 FR 19203, 19204, May 26, 1988,
as amended at 54 FR 4950, 4963, Jan. 31, 1989]

§ 29.310 Procedures.
DOT shall process debarment actions

as informally as practicable, consistent
with the principles of fundamental
fairness, using the procedures in
§§ 29.311 through 29.314.

§ 29.311 Investigation and referral.
Information concerning the existence

of a cause for debarment from any
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of
proposed debarment.

§ 29.312 Notice of proposed debarment.
A debarment proceeding shall be ini-

tiated by notice to the respondent ad-
vising:

(a) That debarment is being consid-
ered;

(b) Of the reasons for the proposed
debarment in terms sufficient to put
the respondent on notice of the con-
duct or transaction(s) upon which it is
based;

(c) Of the cause(s) relied upon under
§ 29.305 for proposing debarment;

(d) Of the provisions of §§ 29.311
through 29.314, and any other DOT pro-
cedures, if applicable, governing debar-
ment decisionmaking; and

(e) Of the potential effect of a debar-
ment.

§ 29.313 Opportunity to contest pro-
posed debarment.

(a) Submission in opposition. Within 30
days after receipt of the notice of pro-
posed debarment, the respondent may
submit, in person, in writing, or
through a representative, information
and argument in opposition to the pro-
posed debarment.
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(b) Additional proceedings as to dis-
puted material facts. (1) In actions not
based upon a conviction or civil judg-
ment, if the debarring official finds
that the respondent’s submission in op-
position raises a genuine dispute over
facts material to the proposed debar-
ment, respondent(s) shall be afforded
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront
any witness the agency presents.

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the
agency, by mutual agreement, waive
the requirement for a transcript.

§ 29.314 Debarring official’s decision.
(a) No additional proceedings necessary.

In actions based upon a conviction or
civil judgment, or in which there is no
genuine dispute over material facts,
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made
within 45 days after receipt of any in-
formation and argument submitted by
the respondent, unless the debarring
official extends this period for good
cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The debarring official may refer
disputed material facts to another offi-
cial for findings of fact. The debarring
official may reject any such findings,
in whole or in part, only after specifi-
cally determining them to be arbitrary
and capricious or clearly erroneous.

(3) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(c) (1) Standard of proof. In any debar-
ment action, the cause for debarment
must be established by a preponderance
of the evidence. Where the proposed de-

barment is based upon a conviction or
civil judgment, the standard shall be
deemed to have been met.

(2) Burden of proof. The burden of
proof is on the agency proposing debar-
ment.

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides
to impose debarment, the respondent
shall be given prompt notice:

(i) Referring to the notice of proposed
debarment;

(ii) Specifying the reasons for debar-
ment;

(iii) Stating the period of debarment,
including effective dates; and

(iv) Advising that the debarment is
effective for covered transactions
throughout the executive branch of the
Federal Government unless an agency
head or an authorized designee makes
the determination referred to in
§ 29.215.

(2) If the debarring official decides
not to impose debarment, the respond-
ent shall be given prompt notice of
that decision. A decision not to impose
debarment shall be without prejudice
to a subsequent imposition of debar-
ment by any other agency.

§ 29.315 Settlement and voluntary ex-
clusion.

(a) When in the best interest of the
Government, DOT may, at any time,
settle a debarment or suspension ac-
tion.

(1) An operating administration may
settle a debarment or suspension ac-
tion under this section.

(2) [Reserved]
(b) If a participant and the agency

agree to a voluntary exclusion of the
participant, such voluntary exclusion
shall be entered on the Nonprocure-
ment List (see subpart E).

[Amdt. 29–1, 53 FR 19203, 19204, May 26, 1988,
as amended at 53 FR 19204, May 26, 1988]

§ 29.320 Period of debarment.
(a) Debarment shall be for a period

commensurate with the seriousness of
the cause(s). If a suspension precedes a
debarment, the suspension period shall
be considered in determining the de-
barment period.

(1) Debarment for causes other than
those related to a violation of the re-
quirements of subpart F of this part
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generally should not exceed three
years. Where circumstances warrant, a
longer period of debarment may be im-
posed.

(2) In the case of a debarment for a
violation of the requirements of sub-
part F of this part (see 29.305(c)(5)), the
period of debarment shall not exceed
five years.

(b) The debarring official may extend
an existing debarment for an addi-
tional period, if that official deter-
mines that an extension is necessary to
protect the public interest. However, a
debarment may not be extended solely
on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based. If debar-
ment for an additional period is deter-
mined to be necessary, the procedures
of §§ 29.311 through 29.314 shall be fol-
lowed to extend the debarment.

(c) The respondent may request the
debarring official to reverse the debar-
ment decision or to reduce the period
or scope of debarment. Such a request
shall be in writing and supported by
documentation. The debarring official
may grant such a request for reasons
including, but not limited to:

(1) Newly discovered material evi-
dence;

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change in ownership or
management;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring offi-
cial deems appropriate.

[Amdt. 29–1, 53 FR 19203, 19204, May 26, 1988,
as amended at 54 FR 4950, 4963, Jan. 31, 1989]

§ 29.325 Scope of debarment.
(a) Scope in general. (1) Debarment of

a person under these regulations con-
stitutes debarment of all its divisions
and other organizational elements
from all covered transactions, unless
the debarment decision is limited by
its terms to one or more specifically
identified individuals, divisions or
other organizational elements or to
specific types of transactions.

(2) The debarment action may in-
clude any affiliate of the participant
that is specifically named and given
notice of the proposed debarment and

an opportunity to respond (see §§ 29.311
through 29.314).

(b) Imputing conduct. For purposes of
determining the scope of debarment,
conduct may be imputed as follows:

(1) Conduct imputed to participant. The
fraudulent, criminal or other seriously
improper conduct of any officer, direc-
tor, shareholder, partner, employee, or
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of the
participant, or with the participant’s
knowledge, approval, or acquiescence.
The participant’s acceptance of the
benefits derived from the conduct shall
be evidence of such knowledge, ap-
proval, or acquiescence.

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent,
criminal, or other seriously improper
conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or
had reason to know of the participant’s
conduct.

(3) Conduct of one participant imputed
to other participants in a joint venture.
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant
to a joint application, or similar ar-
rangement may be imputed to other
participants if the conduct occurred for
or on behalf of the joint venture, grant
pursuant to a joint application, or
similar arrangement may be imputed
to other participants if the conduct oc-
curred for or on behalf of the joint ven-
ture, grant pursuant to a joint applica-
tion, or similar arrangement or with
the knowledge, approval, or acquies-
cence of these participants. Acceptance
of the benefits derived from the con-
duct shall be evidence of such knowl-
edge, approval, or acquiescence.

Subpart D—Suspension

§ 29.400 General.

(a) The suspending official may sus-
pend a person for any of the causes in
§ 29.405 using procedures established in
§§ 29.410 through 29.413.
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(b) Suspension is a serious action to
be imposed only when:

(1) There exists adequate evidence of
one or more of the causes set out in
§ 29.405, and

(2) Immediate action is necessary to
protect the public interest.

(c) In assessing the adequacy of the
evidence, the agency should consider
how much information is available,
how credible it is given the cir-
cumstances, whether or not important
allegations are corroborated, and what
inferences can reasonably be drawn as
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative
agreements, loan authorizations, and
contracts.

§ 29.405 Causes for suspension.
(a) Suspension may be imposed in ac-

cordance with the provisions of §§ 29.400
through 29.413 upon adequate evidence:

(1) To suspect the commission of an
offense listed in § 29.305(a); or

(2) That a cause for debarment under
§ 29.305 may exist.

(b) Indictment shall constitute ade-
quate evidence for purposes of suspen-
sion actions.

§ 29.410 Procedures.
(a) Investigation and referral. Informa-

tion concerning the existence of a
cause for suspension from any source
shall be promptly reported, inves-
tigated, and referred, when appro-
priate, to the suspending official for
consideration. After consideration, the
suspending official may issue a notice
of suspension.

(b) Decisionmaking process. DOT shall
process suspension actions as infor-
mally as practicable, consistent with
principles of fundamental fairness,
using the procedures in §§ 29.411
through 29.413.

§ 29.411 Notice of suspension.
When a respondent is suspended, no-

tice shall immediately be given:
(a) That suspension has been im-

posed;
(b) That the suspension is based on

an indictment, conviction, or other
adequate evidence that the respondent
has committed irregularities seriously
reflecting on the propriety of further

Federal Government dealings with the
respondent;

(c) Describing any such irregularities
in terms sufficient to put the respond-
ent on notice without disclosing the
Federal Government’s evidence;

(d) Of the cause(s) relied upon under
§ 29.405 for imposing suspension;

(e) That the suspension is for a tem-
porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings;

(f) Of the provisions of §§ 29.411
through 29.413 and any other DOT pro-
cedures, if applicable, governing sus-
pension decisionmaking; and

(g) Of the effect of the suspension.

§ 29.412 Opportunity to contest sus-
pension.

(a) Submission in opposition. Within 30
days after receipt of the notice of sus-
pension, the respondent may submit, in
person, in writing, or through a rep-
resentative, information and argument
in opposition to the suspension.

(b) Additional proceedings as to dis-
puted material facts. (1) If the suspend-
ing official finds that the respondent’s
submission in opposition raises a genu-
ine dispute over facts material to the
suspension, respondent(s) shall be af-
forded an opportunity to appear with a
representative, submit documentary
evidence, present witnesses, and
confront any witness the agency pre-
sents, unless:

(i) The action is based on an indict-
ment, conviction or civil judgment, or

(ii) A determination is made, on the
basis of Department of Justice advice,
that the substantial interests of the
Federal Government in pending or con-
templated legal proceedings based on
the same facts as the suspension would
be prejudiced.

(2) A transcribed record of any addi-
tional proceedings shall be prepared
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual
agreement, waive the requirement for a
transcript.
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§ 29.413 Suspending official’s decision.
The suspending official may modify

or terminate the suspension (for exam-
ple, see § 29.320(c) for reasons for reduc-
ing the period or scope of debarment)
or may leave it in force. However, a de-
cision to modify or terminate the sus-
pension shall be without prejudice to
the subsequent imposition of suspen-
sion by any other agency or debarment
by any agency. The decision shall be
rendered in accordance with the follow-
ing provisions:

(a) No additional proceedings necessary.
In actions: based on an indictment,
conviction, or civil judgment; in which
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis
of Department of Justice advice, the
suspending official shall make a deci-
sion on the basis of all the information
in the administrative record, including
any submission made by the respond-
ent. The decision shall be made within
45 days after receipt of any information
and argument submitted by the re-
spondent, unless the suspending official
extends this period for good cause.

(b) Additional proceedings necessary.
(1) In actions in which additional pro-
ceedings are necessary to determine
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision
on the facts as found, together with
any information and argument submit-
ted by the respondent and any other in-
formation in the administrative record.

(2) The suspending official may refer
matters involving disputed material
facts to another official for findings of
fact. The suspending official may re-
ject any such findings, in whole or in
part, only after specifically determin-
ing them to be arbitrary or capricious
or clearly erroneous.

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
pending official’s decision shall be sent
to the respondent.

§ 29.415 Period of suspension.
(a) Suspension shall be for a tem-

porary period pending the completion
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings, unless termi-

nated sooner by the suspending official
or as provided in paragraph (b) of this
section.

(b) If legal or administrative proceed-
ings are not initiated within 12 months
after the date of the suspension notice,
the suspension shall be terminated un-
less an Assistant Attorney General or
United States Attorney requests its ex-
tension in writing, in which case it
may be extended for an additional six
months. In no event may a suspension
extend beyond 18 months, unless such
proceedings have been initiated within
that period.

(c) The suspending official shall no-
tify the Department of Justice of an
impending termination of a suspension,
at least 30 days before the 12-month pe-
riod expires, to give that Department
an opportunity to request an exten-
sion.

§ 29.420 Scope of suspension.
The scope of a suspension is the same

as the scope of a debarment (see
§ 29.325), except that the procedures of
§§ 29.410 through 29.413 shall be used in
imposing a suspension.

Subpart E—Responsibilities of GSA,
Agency and Participants

§ 29.500 GSA responsibilities.
(a) In accordance with the OMB

guidelines, GSA shall compile, main-
tain, and distribute a list of all persons
who have been debarred, suspended, or
voluntarily excluded by agencies under
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible.

(b) At a minimum, this list shall in-
dicate:

(1) The names and addresses of all
debarred, suspended, ineligible, and
voluntarily excluded persons, in alpha-
betical order, with cross-references
when more than one name is involved
in a single action;

(2) The type of action;
(3) The cause for the action;
(4) The scope of the action;
(5) Any termination date for each

listing; and
(6) The agency and name and tele-

phone number of the agency point of
contact for the action.
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§ 29.505 DOT responsibilities.
(a) The agency shall provide GSA

with current information concerning
debarments, suspension, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February
18, 1989, the agency shall also provide
GSA and OMB with information con-
cerning all transactions in which DOT
has granted exceptions under § 29.215
permitting participation by debarred,
suspended, or voluntarily excluded per-
sons.

(b) Unless an alternative schedule is
agreed to by GSA, the agency shall ad-
vise GSA of the information set forth
in § 29.500(b) and of the exceptions
granted under § 29.215 within five work-
ing days after taking such actions.

(c) The agency shall direct inquiries
concerning listed persons to the agency
that took the action.

(d) Agency officials shall check the
Nonprocurement List before entering
covered transactions to determine
whether a participant in a primary
transaction is debarred, suspended, in-
eligible, or voluntarily excluded (Tel.
#).

(e) Agency officials shall check the
Nonprocurement List before approving
principals or lower tier participants
where agency approval of the principal
or lower tier participant is required
under the terms of the transaction, to
determine whether such principals or
participants are debarred, suspended,
ineligible, or voluntarily excluded.

§ 29.510 Participants’ responsibilities.
(a) Certification by participants in pri-

mary covered transactions. Each partici-
pant shall submit the certification in
appendix A to this part for it and its
principals at the time the participant
submits its proposal in connection with
a primary covered transaction, except
that States need only complete such
certification as to their principals.
Participants may decide the method
and frequency by which they determine
the eligibility of their principals. In
addition, each participant may, but is
not required to, check the Nonprocure-
ment List for its principals (Tel. #).
Adverse information on the certifi-
cation will not necessarily result in de-
nial of participation. However, the cer-
tification, and any additional informa-

tion pertaining to the certification
submitted by the participant, shall be
considered in the administration of
covered transactions.

(b) Certification by participants in
lower tier covered transactions. (1) Each
participant shall require participants
in lower tier covered transactions to
include the certification in appendix B
to this part for it and its principals in
any proposal submitted in connection
with such lower tier covered trans-
actions.

(i) However, an operating administra-
tion may require that a person who en-
ters into a primary covered transaction
require the next lower tier participant
to include, with conforming modifica-
tions, the certification in appendix A.

(ii) [Reserved]
(2) A participant may rely upon the

certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, ineligible, or vol-
untarily excluded from the covered
transaction by any Federal agency, un-
less it knows that the certification is
erroneous. Participants may decide the
method and frequency by which they
determine the eligiblity of their prin-
cipals. In addition, a participant may,
but is not required to, check the Non-
procurement List for its principals and
for participants (Tel. #).

(c) Changed circumstances regarding
certification. A participant shall provide
immediate written notice to DOT if at
any time the participant learns that
its certification was erroneous when
submitted or has become erroneous by
reason of changed circumstances. Par-
ticipants in lower tier covered trans-
actions shall provide the same updated
notice to the participant to which it
submitted its proposals.

[Amdt. 29–1, 53 FR 19203, 19204, May 26, 1988,
as amended at 53 FR 19204, May 26, 1988]

Subpart F—Drug-Free Workplace
Requirements (Grants)

SOURCE: 55 FR 21688, 21705, May 25, 1990, un-
less otherwise noted.

§ 29.600 Purpose.
(a) The purpose of this subpart is to

carry out the Drug-Free Workplace Act
of 1988 by requiring that—
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(1) A grantee, other than an individ-
ual, shall certify to the agency that it
will provide a drug-free workplace;

(2) A grantee who is an individual
shall certify to the agency that, as a
condition of the grant, he or she will
not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in
conducting any activity with the
grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 1988 for
contractors with the agency are found
at 48 CFR subparts 9.4, 23.5, and 52.2.

§ 29.605 Definitions.
(a) Except as amended in this sec-

tion, the definitions of § 29.105 apply to
this subpart.

(b) For purposes of this subpart—
(1) Controlled substance means a con-

trolled substance in schedules I
through V of the Controlled Substances
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11
through 1308.15;

(2) Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes;

(3) Criminal drug statute means a Fed-
eral or non-Federal criminal statute
involving the manufacture, distribu-
tion, dispensing, use, or possession of
any controlled substance;

(4) Drug-free workplace means a site
for the performance of work done in
connection with a specific grant at
which employees of the grantee are
prohibited from engaging in the unlaw-
ful manufacture, distribution, dispens-
ing, possession, or use of a controlled
substance;

(5) Employee means the employee of a
grantee directly engaged in the per-
formance of work under the grant, in-
cluding:

(i) All direct charge employees;
(ii) All indirect charge employees, un-

less their impact or involvement is in-
significant to the performance of the
grant; and,

(iii) Temporary personnel and con-
sultants who are directly engaged in
the performance of work under the

grant and who are on the grantee’s
payroll.

This definition does not include work-
ers not on the payroll of the grantee
(e.g., volunteers, even if used to meet a
matching requirement; consultants or
independent contractors not on the
payroll; or employees of subrecipients
or subcontractors in covered work-
places);

(6) Federal agency or agency means
any United States executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the
President), or any independent regu-
latory agency;

(7) Grant means an award of financial
assistance, including a cooperative
agreement, in the form of money, or
property in lieu of money, by a Federal
agency directly to a grantee. The term
grant includes block grant and entitle-
ment grant programs, whether or not
exempted from coverage under the
grants management government-wide
common rule on uniform administra-
tive requirements for grants and coop-
erative agreements. The term does not
include technical assistance that pro-
vides services instead of money, or
other assistance in the form of loans,
loan guarantees, interest subsidies, in-
surance, or direct appropriations; or
any veterans’ benefits to individuals,
i.e., any benefit to veterans, their fami-
lies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States;

(8) Grantee means a person who ap-
plies for or receives a grant directly
from a Federal agency (except another
Federal agency);

(9) Individual means a natural person;
(10) State means any of the States of

the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, or any agency of a
State, exclusive of institutions of high-
er education, hospitals, and units of
local government. A State instrumen-
tality will be considered part of the
State government if it has a written
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determination from a State govern-
ment that such State considers the in-
strumentality to be an agency of the
State government.

§ 29.610 Coverage.

(a) This subpart applies to any grant-
ee of the agency.

(b) This subpart applies to any grant,
except where application of this sub-
part would be inconsistent with the
international obligations of the United
States or the laws or regulations of a
foreign government. A determination
of such inconsistency may be made
only by the agency head or his/her des-
ignee.

(c) The provisions of subparts A, B, C,
D and E of this part apply to matters
covered by this subpart, except where
specifically modified by this subpart.
In the event of any conflict between
provisions of this subpart and other
provisions of this part, the provisions
of this subpart are deemed to control
with respect to the implementation of
drug-free workplace requirements con-
cerning grants.

§ 29.615 Grounds for suspension of
payments, suspension or termi-
nation of grants, or suspension or
debarment.

A grantee shall be deemed in viola-
tion of the requirements of this sub-
part if the agency head or his or her of-
ficial designee determines, in writing,
that—

(a) The grantee has made a false cer-
tification under § 29.630;

(b) With respect to a grantee other
than an individual—

(1) The grantee has violated the cer-
tification by failing to carry out the
requirements of paragraphs (A)(a)–(g)
and/or (B) of the certification (Alter-
nate I to appendix C) or

(2) Such a number of employees of
the grantee have been convicted of vio-
lations of criminal drug statutes for
violations occurring in the workplace
as to indicate that the grantee has
failed to make a good faith effort to
provide a drug-free workplace.

(c) With respect to a grantee who is
an individual—

(1) The grantee has violated the cer-
tification by failing to carry out its re-

quirements (Alternate II to appendix
C); or

(2) The grantee is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any grant activity.

§ 29.620 Effect of violation.
(a) In the event of a violation of this

subpart as provided in § 29.615, and in
accordance with applicable law, the
grantee shall be subject to one or more
of the following actions:

(1) Suspension of payments under the
grant;

(2) Suspension or termination of the
grant; and

(3) Suspension or debarment of the
grantee under the provisions of this
part.

(b) Upon issuance of any final deci-
sion under this part requiring debar-
ment of a grantee, the debarred grant-
ee shall be ineligible for award of any
grant from any Federal agency for a
period specified in the decision, not to
exceed five years (see § 29.320(a)(2) of
this part).

§ 29.625 Exception provision.
The agency head may waive with re-

spect to a particular grant, in writing,
a suspension of payments under a
grant, suspension or termination of a
grant, or suspension or debarment of a
grantee if the agency head determines
that such a waiver would be in the pub-
lic interest. This exception authority
cannot be delegated to any other offi-
cial.

§ 29.630 Certification requirements
and procedures.

(a)(1) As a prior condition of being
awarded a grant, each grantee shall
make the appropriate certification to
the Federal agency providing the
grant, as provided in appendix C to this
part.

(2) Grantees are not required to make
a certification in order to continue re-
ceiving funds under a grant awarded
before March 18, 1989, or under a no-
cost time extension of such a grant.
However, the grantee shall make a one-
time drug-free workplace certification
for a non-automatic continuation of
such a grant made on or after March
18, 1989.
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(b) Except as provided in this section,
all grantees shall make the required
certification for each grant. For man-
datory formula grants and entitle-
ments that have no application proc-
ess, grantees shall submit a one-time
certification in order to continue re-
ceiving awards.

(c) A grantee that is a State may
elect to make one certification in each
Federal fiscal year. States that pre-
viously submitted an annual certifi-
cation are not required to make a cer-
tification for Fiscal Year 1990 until
June 30, 1990. Except as provided in
paragraph (d) of this section, this cer-
tification shall cover all grants to all
State agencies from any Federal agen-
cy. The State shall retain the original
of this statewide certification in its
Governor’s office and, prior to grant
award, shall ensure that a copy is sub-
mitted individually with respect to
each grant, unless the Federal agency
has designated a central location for
submission.

(d)(1) The Governor of a State may
exclude certain State agencies from
the statewide certification and author-
ize these agencies to submit their own
certifications to Federal agencies. The
statewide certification shall name any
State agencies so excluded.

(2) A State agency to which the
statewide certification does not apply,
or a State agency in a State that does
not have a statewide certification, may
elect to make one certification in each
Federal fiscal year. State agencies that
previously submitted a State agency
certification are not required to make
a certification for Fiscal Year 1990
until June 30, 1990. The State agency
shall retain the original of this State
agency-wide certification in its central
office and, prior to grant award, shall
ensure that a copy is submitted indi-
vidually with respect to each grant,
unless the Federal agency designates a
central location for submission.

(3) When the work of a grant is done
by more than one State agency, the
certification of the State agency di-
rectly receiving the grant shall be
deemed to certify compliance for all
workplaces, including those located in
other State agencies.

(e)(1) For a grant of less than 30 days
performance duration, grantees shall

have this policy statement and pro-
gram in place as soon as possible, but
in any case by a date prior to the date
on which performance is expected to be
completed.

(2) For a grant of 30 days or more per-
formance duration, grantees shall have
this policy statement and program in
place within 30 days after award.

(3) Where extraordinary cir-
cumstances warrant for a specific
grant, the grant officer may determine
a different date on which the policy
statement and program shall be in
place.

§ 29.635 Reporting of and employee
sanctions for convictions of crimi-
nal drug offenses.

(a) When a grantee other than an in-
dividual is notified that an employee
has been convicted for a violation of a
criminal drug statute occurring in the
workplace, it shall take the following
actions:

(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee’s position
title, to every grant officer, or other
designee on whose grant activity the
convicted employee was working, un-
less a Federal agency has designated a
central point for the receipt of such no-
tifications. Notification shall include
the identification number(s) for each of
the Federal agency’s affected grants.

(2) Within 30 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall do the following with respect
to the employee who was convicted.

(i) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act
of 1973, as amended; or

(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal,
State, or local health, law enforce-
ment, or other appropriate agency.

(b) A grantee who is an individual
who is convicted for a violation of a
criminal drug statute occurring during
the conduct of any grant activity shall

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00334 Fmt 8010 Sfmt 8010 E:\CFR\167195.063 167195



335

Office of the Secretary of Transportation Pt. 29, App. A

report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has
designated a central point for the re-
ceipt of such notices. Notification shall
include the identification number(s)
for each of the Federal agency’s af-
fected grants.

(Approved by the Office of Management and
Budget under control number 0991–0002)

APPENDIX A TO PART 29—CERTIFICATION
REGARDING DEBARMENT, SUSPENSION,
AND OTHER RESPONSIBILITY MAT-
TERS—PRIMARY COVERED TRANS-
ACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective primary participant is pro-
viding the certification set out below.

2. The inability of a person to provide the
certification required below will not nec-
essarily result in denial of participation in
this covered transaction. The prospective
participant shall submit an explanation of
why it cannot provide the certification set
out below. The certification or explanation
will be considered in connection with the de-
partment or agency’s determination whether
to enter into this transaction. However, fail-
ure of the prospective primary participant to
furnish a certification or an explanation
shall disqualify such person from participa-
tion in this transaction.

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or
agency determined to enter into this trans-
action. If it is later determined that the pro-
spective primary participant knowingly ren-
dered an erroneous certification, in addition
to other remedies available to the Federal
Government, the department or agency may
terminate this transaction for cause or de-
fault.

4. The prospective primary participant
shall provide immediate written notice to
the department or agency to which this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its
certification was erroneous when submitted
or has become erroneous by reason of
changed circumstances.

5. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meanings set out in the Definitions and
Coverage sections of the rules implementing
Executive Order 12549. You may contact the
department or agency to which this proposal

is being submitted for assistance in obtain-
ing a copy of those regulations.

6. The prospective primary participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency entering into this trans-
action.

7. The prospective primary participant fur-
ther agrees by submitting this proposal that
it will include the clause titled ‘‘Certifi-
cation Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction,’’ provided by the
department or agency entering into this cov-
ered transaction, without modification, in
all lower tier covered transactions and in all
solicitations for lower tier covered trans-
actions.

8. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or volun-
tarily excluded from the covered trans-
action, unless it knows that the certification
is erroneous. A participant may decide the
method and frequency by which it deter-
mines the eligibility of its principals. Each
participant may, but is not required to,
check the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Pro-
grams.

9. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

10. Except for transactions authorized
under paragraph 6 of these instructions, if a
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is proposed for de-
barment under 48 CFR part 9, subpart 9.4,
suspended, debarred, ineligible, or volun-
tarily excluded from participation in this
transaction, in addition to other remedies
available to the Federal Government, the de-
partment or agency may terminate this
transaction for cause or default.
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Certification Regarding Debarment, Suspension,
and Other Responsibility Matters—Primary
Covered Transactions

(1) The prospective primary participant
certifies to the best of its knowledge and be-
lief, that it and its principals:

(a) Are not presently debarred, suspended,
proposed for debarment, declared ineligible,
or voluntarily excluded by any Federal de-
partment or agency;

(b) Have not within a three-year period
preceding this proposal been convicted of or
had a civil judgment rendered against them
for commission of fraud or a criminal offense
in connection with obtaining, attempting to
obtain, or performing a public (Federal,
State or local) transaction or contract under
a public transaction; violation of Federal or
State antitrust statutes or commission of
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making
false statements, or receiving stolen prop-
erty;

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local)
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and

(d) Have not within a three-year period
preceding this application/proposal had one
or more public transactions (Federal, State
or local) terminated for cause or default.

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

[60 FR 33042, 33064, June 26, 1995]

APPENDIX B TO PART 29—CERTIFICATION
REGARDING DEBARMENT, SUSPENSION,
INELIGIBILITY AND VOLUNTARY EXCLU-
SION—LOWER TIER COVERED TRANS-
ACTIONS

Instructions for Certification

1. By signing and submitting this proposal,
the prospective lower tier participant is pro-
viding the certification set out below.

2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was
entered into. If it is later determined that
the prospective lower tier participant know-
ingly rendered an erroneous certification, in
addition to other remedies available to the
Federal Government the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

3. The prospective lower tier participant
shall provide immediate written notice to
the person to which this proposal is submit-
ted if at any time the prospective lower tier

participant learns that its certification was
erroneous when submitted or had become er-
roneous by reason of changed circumstances.

4. The terms covered transaction, debarred,
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have
the meaning set out in the Definitions and
Coverage sections of rules implementing Ex-
ecutive Order 12549. You may contact the
person to which this proposal is submitted
for assistance in obtaining a copy of those
regulations.

5. The prospective lower tier participant
agrees by submitting this proposal that,
should the proposed covered transaction be
entered into, it shall not knowingly enter
into any lower tier covered transaction with
a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, debarred,
suspended, declared ineligible, or voluntarily
excluded from participation in this covered
transaction, unless authorized by the depart-
ment or agency with which this transaction
originated.

6. The prospective lower tier participant
further agrees by submitting this proposal
that it will include this clause titled ‘‘Cer-
tification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-Lower
Tier Covered Transaction,’’ without modi-
fication, in all lower tier covered trans-
actions and in all solicitations for lower tier
covered transactions.

7. A participant in a covered transaction
may rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4,
debarred, suspended, ineligible, or volun-
tarily excluded from covered transactions,
unless it knows that the certification is erro-
neous. A participant may decide the method
and frequency by which it determines the
eligibility of its principals. Each participant
may, but is not required to, check the List of
Parties Excluded from Federal Procurement
and Nonprocurement Programs.

8. Nothing contained in the foregoing shall
be construed to require establishment of a
system of records in order to render in good
faith the certification required by this
clause. The knowledge and information of a
participant is not required to exceed that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

9. Except for transactions authorized under
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction
with a person who is proposed for debarment
under 48 CFR part 9, subpart 9.4, suspended,
debarred, ineligible, or voluntarily excluded
from participation in this transaction, in ad-
dition to other remedies available to the
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Federal Government, the department or
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment.

Certification Regarding Debarment, Suspension,
Ineligibility an Voluntary Exclusion—Lower
Tier Covered Transactions

(1) The prospective lower tier participant
certifies, by submission of this proposal, that
neither it nor its principals is presently
debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded
from participation in this transaction by any
Federal department or agency.

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
ments in this certification, such prospective
participant shall attach an explanation to
this proposal.

[60 FR 33042, 33064, June 26, 1995]

APPENDIX C TO PART 29—CERTIFICATION
REGARDING DRUG-FREE WORKPLACE
REQUIREMENTS

Instructions for Certification

1. By signing and/or submitting this appli-
cation or grant agreement, the grantee is
providing the certification set out below.

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the agency awards the
grant. If it is later determined that the
grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the
agency, in addition to any other remedies
available to the Federal Government, may
take action authorized under the Drug-Free
Workplace Act.

3. For grantees other than individuals, Al-
ternate I applies.

4. For grantees who are individuals, Alter-
nate II applies.

5. Workplaces under grants, for grantees
other than individuals, need not be identified
on the certification. If known, they may be
identified in the grant application. If the
grantee does not identify the workplaces at
the time of application, or upon award, if
there is no application, the grantee must
keep the identity of the workplace(s) on file
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee’s drug-free workplace
requirements.

6. Workplace identifications must include
the actual address of buildings (or parts of
buildings) or other sites where work under
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass
transit authority or State highway depart-
ment while in operation, State employees in

each local unemployment office, performers
in concert halls or radio studios).

7. If the workplace identified to the agency
changes during the performance of the grant,
the grantee shall inform the agency of the
change(s), if it previously identified the
workplaces in question (see paragraph five).

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common
rule and Drug-Free Workplace common rule
apply to this certification. Grantees’ atten-
tion is called, in particular, to the following
definitions from these rules:

Controlled substance means a controlled
substance in Schedules I through V of the
Controlled Substances Act (21 U.S.C. 812) and
as further defined by regulation (21 CFR
1308.11 through 1308.15);

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition
of sentence, or both, by any judicial body
charged with the responsibility to determine
violations of the Federal or State criminal
drug statutes;

Criminal drug statute means a Federal or
non-Federal criminal statute involving the
manufacture, distribution, dispensing, use,
or possession of any controlled substance;

Employee means the employee of a grantee
directly engaged in the performance of work
under a grant, including: (i) All direct charge
employees; (ii) All indirect charge employees
unless their impact or involvement is insig-
nificant to the performance of the grant;
and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who
are on the grantee’s payroll. This definition
does not include workers not on the payroll
of the grantee (e.g., volunteers, even if used
to meet a matching requirement; consult-
ants or independent contractors not on the
grantee’s payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places).

Certification Regarding Drug-Free Workplace
Requirements

Alternate I. (Grantees Other Than
Individuals)

A. The grantee certifies that it will or will
continue to provide a drug-free workplace
by:

(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a
controlled substance is prohibited in the
grantee’s workplace and specifying the ac-
tions that will be taken against employees
for violation of such prohibition;

(b) Establishing an ongoing drug-free
awareness program to inform employees
about—

(1) The dangers of drug abuse in the work-
place;
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(2) The grantee’s policy of maintaining a
drug-free workplace;

(3) Any available drug counseling, rehabili-
tation, and employee assistance programs;
and

(4) The penalties that may be imposed
upon employees for drug abuse violations oc-
curring in the workplace;

(c) Making it a requirement that each em-
ployee to be engaged in the performance of
the grant be given a copy of the statement
required by paragraph (a);

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a
condition of employment under the grant,
the employee will—

(1) Abide by the terms of the statement;
and

(2) Notify the employer in writing of his or
her conviction for a violation of a criminal
drug statute occurring in the workplace no
later than five calendar days after such con-
viction;

(e) Notifying the agency in writing, within
ten calendar days after receiving notice
under paragraph (d)(2) from an employee or
otherwise receiving actual notice of such
conviction. Employers of convicted employ-
ees must provide notice, including position
title, to every grant officer or other designee
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include
the identification number(s) of each affected
grant;

(f) Taking one of the following actions,
within 30 calendar days of receiving notice
under paragraph (d)(2), with respect to any
employee who is so convicted—

(1) Taking appropriate personnel action
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as
amended; or

(2) Requiring such employee to participate
satisfactorily in a drug abuse assistance or
rehabilitation program approved for such
purposes by a Federal, State, or local health,
law enforcement, or other appropriate agen-
cy;

(g) Making a good faith effort to continue
to maintain a drug-free workplace through
implementation of paragraphs (a), (b), (c),
(d), (e) and (f).

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of
work done in connection with the specific
grant:

Place of Performance (Street address, city,
county, state, zip code)

————————————————————————
————————————————————————
————————————————————————

Check b if there are workplaces on file that
are not identified here.

Alternate II. (Grantees Who Are Individuals)

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage
in the unlawful manufacture, distribution,
dispensing, possession, or use of a controlled
substance in conducting any activity with
the grant;

(b) If convicted of a criminal drug offense
resulting from a violation occurring during
the conduct of any grant activity, he or she
will report the conviction, in writing, within
10 calendar days of the conviction, to every
grant officer or other designee, unless the
Federal agency designates a central point for
the receipt of such notices. When notice is
made to such a central point, it shall include
the identification number(s) of each affected
grant.

[55 FR 21690, 21705, May 25, 1990]

PART 30—DENIAL OF PUBLIC
WORKS CONTRACTS TO SUPPLI-
ERS OF GOODS AND SERVICES
OF COUNTRIES THAT DENY PRO-
CUREMENT MARKET ACCESS TO
U.S. CONTRACTORS

Sec.
30.1 Purpose.
30.3 Applicability.
30.5 Effective dates.
30.7 Definitions.
30.9 Citizenship: Direct or indirect control.
30.11 Use of solicitation provisions and con-

tract clauses.
30.13 Restrictions on Federal public works

projects: Certification.
30.15 Restrictions on Federal public works

projects.
30.17 Waivers.
30.19 Buy American Act.

AUTHORITY: 49 U.S.C. 322(a); Containing
Resolution on the Fiscal Year 1988 Budget
109(a), Pub. L. 100–202; Airport and Airways
Safety and Capacity Expansion Act of 1987,
115, Pub. L. 100–223.

SOURCE: 53 FR 19916, June 1, 1988, unless
otherwise noted.

§ 30.1 Purpose.
The rules in this part implement sec-

tion 109(a) of the Continuing Resolu-
tion on the Fiscal Year 1988 Budget,
Public Law No. 100–202 (signed Decem-
ber 22, 1987) [the Continuing Resolu-
tion], and section 115 of the Airport
and Airways Safety and Capacity Ex-
pansion Act of 1987, Public Law No.
100–223 (signed December 30, 1987) [the
Airport Safety Act]. These rules are in-
tended to give uniform implementation
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to these statutes throughout DOT pro-
curement and grant programs.

§ 30.3 Applicability.

(a) The restrictions imposed by sec-
tion 109(a) of the Continuing Resolu-
tion extend to all DOT agencies as well
as all recipients of DOT funds. The re-
strictions apply to all projects for
which funds are obligated or contracts
or subcontracts are awarded during fis-
cal year 1988, including projects and
contracts under all DOT financial as-
sistance programs. The prohibition ap-
plies to public buildings and public
works projects everywhere in the Unit-
ed States or any territory or possession
of the United States. U.S. overseas
bases, installations, and embassies are
not subject to this part.

(b) The restrictions imposed by sec-
tion 115 of the Airport Safety Act ex-
tend to all projects for which funds are
made available by that Act, whether or
not the contracts are awarded during
fiscal year 1988. The restrictions apply
to all contracts entered into under
grants authorized by the Airport Safe-
ty Act.

(c) This part applies to projects cov-
ered by section 109(a) of the Continuing
Resolution, section 115 of the Airport
Safety Act, or both. Whether one or
the other statute or both apply, the ef-
fect on the project shall be the same,
subject to paragraph (e) of this section.

(d) In addition to construction, alter-
ation, and repair contracts, the restric-
tions of this part cover all architect,
engineering, and other services related
to the preparation and performance of
construction, alteration, and repair of
public projects and public works.

(e) The restrictions of this part also
apply to all products used in the con-
struction, alteration, or repair of pub-
lic projects and public works; Provided,
however, That

(1) The restrictions of this part do
not apply to construction equipment or
vehicles that do not become part of a
delivered structure, product, or project
and

(2) Notwithstanding paragraph (c) of
this section, the restrictions of section
109(a) of the Continuing Resolution do
not apply to vehicles to be used by the
project, including, but not limited to,

buses, trucks, automobiles, rail rolling
stock, and aircraft.

§ 30.5 Effective dates.
The provisions of section 109(a) of the

Continuing Resolution apply to con-
tracts (or new subcontracts under ex-
isting contracts, whether or not sub-
ject to the restriction) entered into
after December 22, 1987, its date of en-
actment, and before October 1, 1988.
The provisions of section 115 of the Air-
port Safety Act apply to contracts
funded by the Act and entered into
after December 30, 1987, its date of en-
actment; the restrictions remain effec-
tive so long as money provided by the
Airport Safety Act is used. Accord-
ingly, any contracts or subcontracts
subject to the restrictions of this part
entered into with contractors or sub-
contractors owned or controlled by
citizens of subject countries, as defined
by §§ 30.7 and 30.9 of this part, since De-
cember 22, 1987 shall be canceled at no
cost to the Government, subject to the
waiver provisions of § 30.17 of this part.
All public works or public buildings
contracts entered into after December
22, 1987, shall include, or be modified to
include, a provision prohibiting sub-
contracting with citizens of subject
countries, as defined by §§ 30.7 and 30.9
of this part.

§ 30.7 Definitions.
(a) Funds appropriated for FY 1988 by

this resolution or any other law, as used
in this part with reference to section
109(a) of the Continuing Resolution,
means all appropriated and trust funds
available to DOT, its modal adminis-
tration, or their grantees for expendi-
ture or obligation in fiscal year 1988,
regardless of the fiscal year in which
the funds were appropriated.

(b) Funds made available by this Act,
as used in this part with reference to
section 115(a) of the Airport Safety
Act, means all funds, including trust
funds, made available to DOT, its
modal administrations, or their grant-
ees by that Act, whether or not the
contracts to be funded are awarded
during fiscal year 1988.

(c) Contractor and subcontractor
means any person, other than a sup-
plier of products, performing any archi-
tectural, engineering, or other service
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directly related to the preparation for
or performance of the construction, al-
teration, or repair of any public build-
ing or public work in the United States
or any territory or possession of the
United States.

(d) Contractor or subcontractor of a for-
eign country means any contractor or
subcontractor that is a citizen or na-
tional of a foreign country, or is con-
trolled directly or indirectly by one or
more citizens or nationals of a foreign
country.

(e) Service of a foreign country means
any service provided by a person that
is a citizen or national of a foreign
country, or is controlled by one or
more citizens or nationals of a foreign
country.

(f) Product of a foreign country means
construction materials, i.e., articles,
materials, and supplies brought to the
construction site for incorporation into
the public works project. A product is
considered to have been produced in a
foreign country if more than fifty per-
cent of the total cost of the product is
allocable to production or manufacture
in the foreign country.

(g) Foreign country means a country
included in the list of countries that
discriminate against U.S. firms pub-
lished by the U.S.T.R.

§ 30.9 Citizenship: Direct or indirect
control.

A contractor, subcontractor, or per-
son providing a service shall be consid-
ered to be a citizen or national of a for-
eign country, or controlled directly or
indirectly by citizens or nationals of a
foreign country, within the meaning of
this part.

(a) If 50 percent or more of the con-
tractor or subcontractor is owned by
one or more citizens or nationals of the
foreign country;

(b) If the title to 50 percent or more
of the stock of the contractor or sub-
contractor is held subject to trust or fi-
duciary obligation in favor of one or
more citizens or nationals of the for-
eign country;

(c) If 50 percent or more of the voting
power in the contractor or subcontrac-
tor is vested in or exercisable on behalf
of one or more citizens or nationals of
the foreign country;

(d) In the case of a partnership, if any
general partner is a citizen or national
of the foreign country;

(e) In the case of a corporation, if the
number of its directors necessary to
constitute a quorum are citizens of the
foreign country or the corporation is
organized under the laws of the foreign
country or any subdivision, territory,
or possession thereof; or

(f) In the case of a contractor or sub-
contractor that is a joint venture, if
any participant meets any of the cri-
teria in paragraphs (a) through (e) of
this section.

§ 30.11 Use of solicitation provisions
and contract clauses.

(a) Unless the President or the Sec-
retary waives the restrictions imposed
by section 109(a) of the Continuing Res-
olution in accordance with § 30.17 of
this part, the contracting officer shall
insert a clause similar to the clause at
§ 30.15, Restrictions on Federal Public
Works Projects, in contractions and so-
licitations, if—

(1) The contract is awarded on or
after December 22, 1987, and before Oc-
tober 1, 1988; and

(2) The contract obligates funds ap-
propriated for use in FY 1988 by the
Continuing Resolution or any other
law; and

(3) The contract is for the acquisition
of construction, alteration and repair,
architectural, engineering, or other
services directly related to the prepa-
ration for, or performance of, construc-
tion, alteration, and repair for Federal
public works projects inside the United
States, U.S. territories, or U.S. posses-
sions.

(b) Unless the Secretary waives the
restrictions imposed by section 115 of
the Airport Safety Act in accordance
with § 30.17 of this part, the contracting
officer shall insert a clause similar to
the clause at § 30.15, Restrictions on
Federal Public Works Projects, in con-
tracts and solicitations relating to any
project for which funds, including
grant funds, are made available by that
Act, whether or not the contract is
awarded during fiscal year 1988.

(c) Any contract already awarded
that should have contained the clause
prescribed in paragraph (a) or (b) of
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this section, but did not, shall be modi-
fied to include the clause. In the event
that the contracting officer is unable
to modify such contract, the contract
shall be canceled at no cost to the Gov-
ernment, unless a waiver is granted in
accordance with § 30.17 of this part.

(d) Contracting officers shall insert a
provision similar to the solicitation
provision at § 30.13 of this part, Restric-
tions on Public Works Projects—Cer-
tification, in solicitations containing
the clause at § 30.15 of this part, Re-
strictions on Federal Public Works
Projects.

(e) Any solicitation issued before De-
cember 22, 1987, that will result in the
award of a contract covered by para-
graph (a) of this section after Decem-
ber 22, 1987, and before October 1, 1988,
and that should have contained a pro-
vision similar to that § 30.13 of this
part, but did not, shall be amended to
include the provision if the contract
has not yet been awarded.

§ 30.13 Restrictions on Federal public
works projects: Certification.

As prescribed in § 30.11(c) of this part,
the contracting officer shall insert the
following provision in solicitations
containing the clause at § 30.15, Restric-
tions on Federal Public Works Projects:

RESTRICTIONS ON FEDERAL PUBLIC
WORKS PROJECTS—CERTIFICATION

(a) Definitions. The definitions pertaining
to this provision are those that are set forth
in 49 CFR 30.7–30.9.

(b) Certification. By signing this solicita-
tion, the Offeror certifies that with respect
to this solicitation, and any resultant con-
tract, the Offeror—

(1) Is [ ] is not [ ] a contractor of a for-
eign country included on the list of countries
that discriminated against U.S. firms pub-
lished by the Office of the United States
Trade Representative (U.S.T.R.);

(2) Has [ ] has not [ ] entered into any
contract or subcontract with a subcontrac-
tor of a foreign country included on the list
of countries that discriminate against U.S.
firms published by the U.S.T.R.; and

(3) Has [ ] has not [ ] entered into any
subcontract for any product to be used on
the Federal public works project that is pro-
duced in a foreign country included on the
list of countries that discriminate against
U.S. firms published by the U.S.T.R.

(c) Applicability of 18 U.S.C. 1001. This cer-
tification in this solicitation provision con-
cerns a matter within the jurisdiction of an

agency of the United States and the making
of a false, fictitious, or fraudulent certifi-
cation may render the maker subject to
prosecution under Title 18, United States
Code, Section 1001.

(d) Notice. The Offeror shall provide imme-
diate written notice to the Contracting Offi-
cer if, at any time prior to contract award,
the Offeror learns that its certification was
erroneous when submitted or has become er-
roneous by reason of changed circumstances.

(e) Restrictions on contract award. No con-
tract will be awarded to an offeror (1) who is
owned or controlled by one or more citizens
or nationals of a foreign country included on
the list of countries that discriminate
against U.S. firms published by the U.S.T.R.
or (2) whose subcontractors are owned or
controlled by one or more citizens or nation-
als of a foreign country on such U.S.T.R. list
or (3) who incorporates in the public works
project any product of a foreign country on
such U.S.T.R. list; unless a waiver to these
restrictions is granted by the President of
the United States or the Secretary of Trans-
portation. (Notice of the granting of a waiver
will be published in the FEDERAL REGISTER.)

(f) System. Nothing contained in the fore-
going shall be construed to require establish-
ment of a system of records in order to
render, in good faith, the certification re-
quired by paragraph (b) of this provision.
The knowledge and information of an Offeror
is not required to exceed that which is nor-
mally possessed by a prudent person in the
ordinary course of business dealings.

(g) Subcontracts. The Offeror agrees that,
if awarded a contract resulting from this so-
licitation, it will incorporate this solicita-
tion provision, including this paragraph (g),
in each solicitation issued under such con-
tract.

[end of provision]

§ 30.15 Restrictions on Federal public
works projects.

The contracting officer shall insert
the following clause in solicitations
and contracts as prescribed at § 30.11(a)
through (b) of this part:

RESTRICTIONS ON FEDERAL PUBLIC
WORKS PROJECTS

(a) Definitions. The definitions pertaining
to this clause are those that are set forth in
49 CFR 30.7—30.9

(b) General. This clause implements the
procurement provisions contained in the
Continuing Resolution on the Fiscal Year
1988 Budget, Public Law No. 100–202, and the
Airport and Airway Safety and Capacity Ex-
pansion Act of 1987, Public Law No. 100–223.

(c) Restrictions. The Contractor shall not
knowingly enter into any subcontract under
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this contract: (1) With a subcontractor of a
foreign country included on the list of coun-
tries that discriminate against U.S. firms
published by the United States Trade Rep-
resentative (U.S.T.R.); or (2) for the supply
of any product for use on the Federal Public
works project under this contract that is
produced or manufactured in a foreign coun-
try included on the list of countries that dis-
criminate against U.S. firms published by
the U.S.T.R.

(d) Certification. The Contractor may rely
upon the certification of a prospective sub-
contractor that it is not a subcontractor of a
foreign country included on the list of coun-
tries that discriminates against U.S. firms
published by the U.S.T.R. and that products
supplied by such subcontractor for use on
the Federal public works project under this
contract are not products of a foreign coun-
try included on the list of countries that dis-
criminate against U.S. firms published by
the U.S.T.R., unless the contractor has
knowledge that the certification is erro-
neous.

(e) Erroneous certification. The certifi-
cation in paragraph (b) of the provision enti-
tled ‘‘Restriction on Federal Public Works
Projects—Certification,’’ is a material rep-
resentation of fact upon which reliance was
placed when making the award. If it is later
determined that the Contractor knowingly
rendered an erroneous certification, in addi-
tion to other remedies available to the Gov-
ernment, the Contracting Officer may cancel
this contract for default at no cost to the
Government.

(f) Cancellation. Unless the restrictions of
this clause are waived as provided in para-
graph (e) of the provision entitled ‘‘Restric-
tion on Federal Public Works Projects—Cer-
tification,’’ if the Contractor knowingly en-
ters into a subcontract with a subcontractor
that is a subcontractor of a foreign country
included on the list of countries that dis-
criminate against U.S. firms published by
the U.S.T.R. or that supplies any product for
use on the Federal public works project
under this contract of a foreign country in-
cluded on the list of countries that discrimi-
nate against U.S. firms published by the
U.S.T.R., the Contracting Officer may cancel
this contract for default, at no cost to the
Government.

(g) Subcontracts. The Contractor shall in-
corporate this clause, without modification,
including this paragraph (g) in all solicita-
tions and subcontracts under this contract:

CERTIFICATION REGARDING RESTRIC-
TIONS ON FEDERAL PUBLIC WORKS
PROJECTS—SUBCONTRACTORS

(1) The Offeror/Contractor, by submission
of an offer and/or execution of a contract cer-
tifies that the Offeror/Contractor is (i) not
an Offeror/Contractor owned or controlled by

one or more citizens or nationals of a foreign
country included on the list of countries
that discriminate against U.S. firms pub-
lished by the United States Trade Represent-
ative (U.S.T.R.) or (2) not supplying any
product for use on the Federal public works
project that is produced or manufactured in
a foreign country included on the list of for-
eign countries that discriminate against U.S.
firms published by the U.S.T.R.

THIS CERTIFICATION CONCERNS A MAT-
TER WITHIN THE JURISDICTION OF AN
AGENCY OF THE UNITED STATES AND
THE MAKING OF A FALSE FICTITIOUS,
OR FRAUDULENT CERTIFICATION MAY
RENDER THE MAKER SUBJECT TO
PROSECUTION UNDER TITLE 18, UNIT-
ED STATES CODE, SECTION 1001

(2) The Offeror shall provide immediate
written notice to the Contractor if, at any
time, the Offeror learns that its certification
was erroneous by reason of changed cir-
cumstances.

(3) The Contractor shall not knowingly
enter into any subcontract under this con-
tract: (i) with a subcontractor of a foreign
country included on the list of countries
that discriminate against U.S. firms pub-
lished by the U.S.T.R.; or (ii) for the supply
of any product for use on the Federal public
works project under this contract that is
produced or manufactured in a foreign coun-
try included on the list of countries that dis-
criminate against U.S. firms published by
the U.S.T.R. The contractor may rely upon
the certification in paragraph (g)(1) of this
clause unless it has knowledge that the cer-
tification is erroneous.

(4) Unless the restrictions of this clause
have been waived under the contract for the
Federal public works project, if a contractor
knowingly enters into a subcontract with a
subcontractor that is a subcontractor of a
foreign country included on the list of coun-
tries that discriminate against U.S. firms
published by the U.S.T.R. or that supplies
any product for use on the Federal public
works project under this contract that is
produced or manufactured in a foreign coun-
try included on the list of countries that dis-
criminate against U.S. firms published by
the U.S.T.R., the Government Contracting
Officer may direct, through higher-tier con-
tractors, cancellation of this contract at no
cost to the Government.

(5) Definitions. The definitions pertaining
to this clause are those that are set forth in
49 CFR 30.7—30.9.

(6) The certification in paragraph (g)(1) of
this clause is a material representation of
fact upon which reliance was placed when
making the award. If it is later determined
that the Contractor knowingly rendered an
erroneous certification, in addition to other
remedies available to the Government, the
Government Contracting Officer may direct,
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through higher-tier Contractors, cancella-
tion of this subcontract at no cost to the
Government.

(7) The Contractor agrees to insert this
clause, without modification, including this
paragraph, in all solicitations and sub-
contracts under this clause.

[end of clause]

§ 30.17 Waivers.
(a) The Secretary may waive the re-

strictions imposed by section 115 of the
Airport Safety Act on the use of a
product or service in a project if the
Secretary determines that:

(1) Application of the restriction to
such product, service, or project would
not be in the public interest;

(2) Products or services of the same
class or kind are not produced or of-
fered in the United States, or in any
foreign country that is not listed by
the U.S.T.R. in sufficient and reason-
able available quantities and of a satis-
factory quality; or

(3) Exclusion of such product or serv-
ice from the project would increase the
cost of the overall project contract by
more than 20 percent.

(b) The President or the Secretary
may waive the restrictions imposed by
section 109(a) of the Continuing Resolu-
tion with respect to an individual con-
tract if the President or the Secretary
determines that such action is nec-
essary in the public interest, on a con-
tract-by-contract basis. The Secretary
may apply the factors listed in para-
graphs (a)(2) and (a)(3) of this section
in determining whether a waiver is in
the public interest.

(c) The authority of the President or
the Secretary to issue waivers may not
be delegated. The Department shall
publish notice of any waiver granted
pursuant to this part by the President
or the Secretary in the FEDERAL REG-
ISTER within ten days. The notice shall
describe in detail the contract in-
volved, the specific reasons for grant-
ing the waiver, and how the waiver
meets the criteria of this section.

§ 30.19 Buy American Act.
The restrictions of this part are in

addition to any other restrictions con-
tained in Federal law, including the
Buy American Act, 41 U.S.C. 10a–10d,
and Buy American provisions in legis-

lation governing DOT provisions. Nor-
mal evaluation methods for imple-
menting the provisions of the Buy
American Act in contracts for the con-
struction, alteration, or repair of pub-
lic buildings or public works will be ap-
plied after determining the offeror’s el-
igible for award on the basis of applica-
tion of the provisions in this part.

PART 31—PROGRAM FRAUD CIVIL
REMEDIES

Sec.
31.1 Basis and purpose.
31.2 Definitions.
31.3 Basis for civil penalties and assess-

ments.
31.4 Investigation.
31.5 Review by the reviewing official.
31.6 Prerequisites for issuing a complaint.
31.7 Complaint.
31.8 Service of complaint.
31.9 Answer.
31.10 Default upon failure to answer.
31.11 Referral of complaint and answer to

the ALJ.
31.12 Notice of hearing.
31.13 Parties to the hearing.
31.14 Separation of functions.
31.15 Ex parte contacts.
31.16 Disqualification of reviewing official

or ALJ.
31.17 Rights of parties.
31.18 Authority of the ALJ.
31.19 Prehearing conferences.
31.20 Disclosure of documents.
31.21 Discovery.
31.22 Exchange of witness lists, statements,

and exhibits.
31.23 Subpoenas for attendance at hearing.
31.24 Protective order.
31.25 Fees.
31.26 Filing, form, and service of papers.
31.27 Computation of time.
31.28 Motions.
31.29 Sanctions.
31.30 The hearing and burden of proof.
31.31 Determining the amount of penalties

and assessments.
31.32 Location of hearing.
31.33 Witnesses.
31.34 Evidence.
31.35 The record.
31.36 Post-hearing briefs.
31.37 Initial decision.
31.38 Reconsideration of initial decision.
31.39 Appeal to authority head.
31.40 Stays ordered by the Department of

Justice.
31.41 Stay pending appeal.
31.42 Judicial review.
31.43 Collection of civil penalties and as-

sessments.
31.44 Right to administrative offset.
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31.45 Deposit in Treasury of United States.
31.46 Compromise or settlement.
31.47 Limitations.

AUTHORITY: 31 U.S.C. 3801–3812.
SOURCE: 53 FR 881, Jan. 14, 1988, unless oth-

erwise noted.

§ 31.1 Basis and purpose.
(a) Basis. This part implements the

Program Fraud Civil Remedies Act of
1986, Public Law No. 99–509, sections
6101–6104, 100 Stat. 1874 (October 21,
1986), to be codified at 31 U.S.C. 3801–
3812. 31 U.S.C. 3809 of the statute re-
quires each authority head to promul-
gate regulations necessary to imple-
ment the provisions of the statute.

(b) Purpose. This part (1) establishes
administrative procedures for imposing
civil penalties and assessments against
persons who make, submit, or present,
or cause to be made, submitted, or pre-
sented, false, fictitious, or fraudulent
claims or written statements to the au-
thority or to certain others, and (2)
specifies the hearing and appeal rights
of persons subject to allegations of li-
ability for such penalties and assess-
ments.

§ 31.2 Definitions.
ALJ means an Administrative Law

Judge in the authority appointed pur-
suant to 5 U.S.C. 3105 or detailed to the
authority pursuant to 5 U.S.C. 3344.

Authority means the Department of
Transportation.

Authority head means the Assistant
Secretary or Deputy Assistant Sec-
retary for Budget and Programs, De-
partment of Transportation.

Benefit means, in the context of
‘‘statement,’’ anything of value, in-
cluding but not limited to any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, status,
or loan guarantee.

Claim means any request, demand, or
submission—

(a) Made to the authority for prop-
erty, services, or money (including
money representing grants, loans, in-
surance, or benefits);

(b) Made to a recipient of property,
services, or money from the authority
or to a party to a contract with the au-
thority—

(1) For property or services if the
United States—

(i) Provided such property or serv-
ices;

(ii) Provided any portion of the funds
for the purchase of such property or
services; or

(iii) Will reimburse such recipient or
party for the purchase of such property
or services; or

(2) For the payment of money (in-
cluding money representing grants,
loans, insurance, or benefits) if the
United States—

(i) Provided any portion of the money
requested or demanded; or

(ii) Will reimburse such recipient or
party for any portion of the money
paid on such request or demand; or

(c) Made to the authority which has
the effect of decreasing an obligation
to pay or account for property, serv-
ices, or money.

Complaint means the administrative
complaint served by the reviewing offi-
cial on the defendant under § 31.7.

Defendant means any person alleged
in a complaint under § 31.7 to be liable
for a civil penalty or assessment under
§ 31.3.

Government means the United States
Government.

Individual means a natural person.
Initial decision means the written de-

cision of the ALJ required by §§ 31.10 or
31.37 and includes a revised initial deci-
sion issued following a remand or a mo-
tion for reconsideration.

Investigating official means the In-
spector General of the Department of
Transportation or an officer or em-
ployee of the Office of Inspector Gen-
eral designated by the Inspector Gen-
eral and serving in a position for which
the rate of basic pay is not less than
the minimum rate of basic pay for
grade GS–16 under the General Sched-
ule.

Knows or has reason to know, means
that a person, with respect to a claim
or statement—

(a) Has actual knowledge that the
claim or statement is false, fictitious,
or fraudulent;

(b) Acts in deliberate ignorance of
the truth or falsity of the claim or
statement; or

(c) Acts in reckless disregard of the
truth or falsity of the claim or state-
ment.
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Makes, wherever it appears, shall in-
clude the terms presents, submits, and
causes to be made, presented, or sub-
mitted. As the context requires, making
or made, shall likewise include the cor-
responding forms of such terms.

Person means any individual, part-
nership, corporation, association, or
private organization, and includes the
plural of that term.

Representative means an attorney who
is a member in good standing of the bar
of any State, Territory, or possession
of the United States or of the District
of Columbia or the Commonwealth of
Puerto Rico. This definition is not in-
tended to foreclose pro se appearances.
An individual may appear for himself
or herself, and a corporation or other
entity may appear by an owner, officer,
or employee of the corporation or en-
tity.

Reviewing official means the Deputy
General Counsel of the Department of
Transportation, or other officer or em-
ployee of the Department who is des-
ignated by the Deputy General Counsel
and eligible under 31 U.S.C. 3801(a)(8).

Statement means any representation,
certification, affirmation, document,
record, or accounting or bookkeeping
entry made—

(a) With respect to a claim or to ob-
tain the approval or payment of a
claim (including relating to eligibility
to make a claim); or

(b) With respect to (including relat-
ing to eligibility for)—

(1) A contract with, or bid or pro-
posal for a contract with; or

(2) A grant, loan, or benefit from,
the authority, or any State, political
subdivision of a State, or other party,
if the United States Government pro-
vides any portion of the money or prop-
erty under such contract or for such
grant, loan, or benefit, or if the Gov-
ernment will reimburse such State, po-
litical subdivision, or party for any
portion of the money or property under
such contract or for such grant, loan,
or benefit.

§ 31.3 Basis for civil penalties and as-
sessments.

(a) Claims. (1) Except as provided in
paragraph (c) of this section, any per-
son who makes a claim that the person
knows or has reason to know—

(i) Is false, fictitious, or fraudulent;
(ii) Includes or is supported by any

written statement which asserts a ma-
terial fact which is false, fictitious, or
fraudulent;

(iii) Includes or is supported by any
written statement that—

(A) Omits a material fact;
(B) Is false, fictitious, or fraudulent

as a result of such omission; and
(C) Is a statement in which the per-

son making such statement has a duty
to include such material fact; or

(iv) Is for payment for the provision
of property or services which the per-
son has not provided as claimed, shall
be subject, in addition to any other
remedy that may be prescribed by law,
to a civil penalty of not more than
$5,000 for each such claim.

(2) Each voucher, invoice, claim
form, or other individual request or de-
mand for property, services, or money
constitutes a separate claim.

(3) A claim shall be considered made
to the authority, recipient, or party
when such claim is actually made to an
agent, fiscal intermediary, or other en-
tity, including any State or political
subdivision thereof, acting for or on be-
half of the authority, recipient, or
party.

(4) Each claim for property, services,
or money is subject to a civil penalty
regardless of whether such property,
services, or money is actually delivered
or paid.

(5) If the Government has made any
payment (including transferred prop-
erty or provided services) on a claim, a
person subject to a civil penalty under
paragraph (a)(1) of this section shall
also be subject to an assessment of not
more than twice the amount of such
claim or that portion thereof that is
determined to be in violation of para-
graph (a)(1) of this section. Such as-
sessment shall be in lieu of damages
sustained by the Government because
of such claim.

(b) Statements. (1) Except as provided
in paragraph (c) of this section, any
person who makes a written statement
that—

(i) The person knows or has reason to
know—

(A) Asserts a material fact which is
false, fictitious, or fraudulent; or
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(B) Is false, fictitious, or fraudulent
because it omits a material fact that
the person making the statement has a
duty to include in such statement; and

(ii) Contains or is accompanied by an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement, shall be sub-
ject, in addition to any other remedy
that may be prescribed by law, to a
civil penalty of not more than $5,000 for
each such statement.

(2) Each written representation, cer-
tification, or affirmation constitutes a
separate statement.

(3) A statement shall be considered
made to the authority when such state-
ment is actually made to an agent, fis-
cal intermediary, or other entity, in-
cluding any State or political subdivi-
sion thereof, acting for or on behalf of
the authority.

(c) No proof of specific intent to de-
fraud is required to establish liability
under this section.

(d) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim or statement
under this section, each such person
may be held liable for a civil penalty
under this section.

(e) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion on which the Government has
made payment (including transferred
property or provided services), an as-
sessment may be imposed against any
such person or jointly and severally
against any combination of such per-
sons.

§ 31.4 Investigation.
(a) If an investigating official con-

cludes that a subpoena pursuant to the
authority conferred by 31 U.S.C. 3804(a)
is warranted—

(1) The subpoena so issued shall no-
tify the person to whom it is addressed
of the authority under which the sub-
poena is issued and shall identify the
records or documents sought;

(2) The investigating official may
designate a person to act on his or her
behalf to receive the documents
sought; and

(3) The person receiving such sub-
poena shall be required to tender to the
investigating official or the person des-

ignated to receive the documents a cer-
tification that the documents sought
have been produced, or that such docu-
ments are not available and the rea-
sons therefor, or that such documents,
suitably identified, have been withheld
based upon the assertion of an identi-
fied privilege.

(b) If the investigating official con-
cludes that an action under the Pro-
gram Fraud Civil Remedies Act may be
warranted, the investigating official
shall submit a report containing the
findings and conclusions of such inves-
tigation to the reviewing official.

(c) Nothing in this section shall pre-
clude or limit an investigating offi-
cial’s discretion to refer allegations di-
rectly to the Department of Justice for
suit under the False Claims Act or
other civil relief, or to defer or post-
pone a report or referral to the review-
ing official to avoid interference with a
criminal investigation or prosecution.

(d) Nothing in this section modifies
any responsibility of an investigating
official to report violations of criminal
law to the Attorney General.

§ 31.5 Review by the reviewing official.
(a) If, based on the report of the in-

vestigating official under § 31.4(b), the
reviewing official determines that
there is adequate evidence to believe
that a person is liable under § 31.3 of
this part, the reviewing official shall
transmit to the Attorney General a
written notice of the reviewing offi-
cial’s intention to issue a complaint
under § 31.7.

(b) Such notice shall include—
(1) A statement of the reviewing offi-

cial’s reasons for issuing a complaint;
(2) A statement specifying the evi-

dence that supports the allegations of
liability;

(3) A description of the claims or
statements upon which the allegations
of liability are based;

(4) An estimate of the amount of
money or the value of property, serv-
ices, or other benefits requested or de-
manded in violation of § 31.3 of this
part;

(5) A statement of any exculpatory or
mitigating circumstances that may re-
late to the claims or statements known
by the reviewing official or the inves-
tigating official; and
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(6) A statement that there is a rea-
sonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments.

§ 31.6 Prerequisites for issuing a com-
plaint.

(a) The reviewing official may issue a
complaint under § 31.7 only if—

(1) The Department of Justice ap-
proves the issuance of a complaint in a
written statement described in 31
U.S.C. 3803(b)(1), and

(2) In the case of allegations of liabil-
ity under § 31.3(a) with respect to a
claim, the reviewing official deter-
mines that, with respect to such claim
or a group of related claims submitted
at the same time such claim is submit-
ted (as defined in paragraph (b) of this
section), the amount of money or the
value of property or services demanded
or requested in violation of § 31.3(a)
does not exceed $150,000.

(b) For the purposes of this section, a
related group of claims submitted at
the same time shall include only those
claims arising from the same trans-
action (e.g., grant, loan, application, or
contract) that are submitted simulta-
neously as part of a single request, de-
mand, or submission.

(c) Nothing in this section shall be
construed to limit the reviewing offi-
cial’s authority to join in a single com-
plaint against a person’s claims that
are unrelated or were not submitted si-
multaneously, regardless of the
amount of money, or the value of prop-
erty or services, demanded or re-
quested.

§ 31.7 Complaint.

(a) On or after the date the Depart-
ment of Justice approves the issuance
of a complaint in accordance with 31
U.S.C. 3803(b)(1), the reviewing official
may serve a complaint on the defend-
ant, as provided in § 31.8.

(b) The complaint shall state—
(1) The allegations of liability

against the defendant, including the
statutory basis for liability, an identi-
fication of the claims or statements
that are the basis for the alleged liabil-
ity, and the reasons why liability alleg-
edly arises from such claims or state-
ments;

(2) The maximum amount of pen-
alties and assessments for which the
defendant may be held liable;

(3) Instructions for filing an answer
to request a hearing, including a spe-
cific statement of the defendant’s right
to request a hearing by filing an an-
swer and to be represented by a rep-
resentative; and

(4) That failure to file an answer
within 30 days of service of the com-
plaint will result in the imposition of
the maximum amount of penalties and
assessments without right to appeal, as
provided in § 31.10.

(c) At the same time the reviewing
official serves the complaint, he or she
shall serve the defendant with a copy
of these regulations.

§ 31.8 Service of complaint.
(a) Service of a complaint must be

made by certified or registered mail or
by delivery in any manner authorized
by Rule 4(d) of the Federal Rules of
Civil Procedure. Service of a complaint
is complete upon receipt.

(b) Proof of service, stating the name
and address of the person on whom the
complaint was served, and the manner
and date of service, may be made by—

(1) Affidavit of the individual serving
the complaint by delivery;

(2) A United States Postal Service re-
turn receipt card acknowledging re-
ceipt; or

(3) Written acknowledgment of re-
ceipt by the defendant or his or her
representative.

§ 31.9 Answer.
(a) The defendant may request a

hearing by serving an answer on the re-
viewing official within 30 days of serv-
ice of the complaint. Service of an an-
swer shall be made by delivering a copy
to the reviewing official or by placing a
copy in the United States mail, postage
prepaid and addressed to the reviewing
official. Service of an answer is com-
plete upon such delivery or mailing. An
answer shall be deemed to be a request
for hearing.

(b) In the answer, the defendant—
(1) Shall admit or deny each of the

allegations of liability made in the
complaint;

(2) Shall state any defense on which
the defendant intends to rely;

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00347 Fmt 8010 Sfmt 8010 E:\CFR\167195.066 167195



348

49 CFR Subtitle A (10–1–96 Edition)§ 31.10

(3) May state any reasons why the de-
fendant contends that the penalties
and assessments should be less than
the statutory maximum; and

(4) Shall state the name, address, and
telephone number of the person author-
ized by the defendant to act as defend-
ant’s representative, if any.

(c) If the defendant is unable to file
an answer meeting the requirements of
paragraph (b) of this section within the
time provided, the defendant may, be-
fore the expiration of 30 days from
service of the complaint, serve on the
reviewing official a general answer de-
nying liability and requesting a hear-
ing, and a request for an extension of
time within which to serve an answer
meeting the requirements of paragraph
(b) of this section. The reviewing offi-
cial shall file promptly the complaint,
the general answer denying liability,
and the request for an extension of
time as provided in § 31.11. For good
cause shown, the ALJ may grant the
defendant up to 30 additional days from
the original due date within which to
serve an answer meeting the require-
ments of paragraph (b) of this section.

§ 31.10 Default upon failure to answer.
(a) If the defendant does not answer

within the time prescribed in § 31.9(a),
the reviewing official may refer the
complaint to an ALJ by filing the com-
plaint and a statement that defendant
has failed to answer on time.

(b) Upon the referral of the com-
plaint, the ALJ shall promptly serve
on defendant in the manner prescribed
in § 31.8, a notice that an initial deci-
sion will be issued under this section.

(c) In addition, the ALJ shall assume
the facts alleged in the complaint to be
true, and, if such facts establish liabil-
ity under § 31.3, the ALJ shall issue an
initial decision imposing the maximum
amount of penalties and assessments
allowed under the statute.

(d) Except as otherwise provided in
this section, by failing to answer on
time, the defendant waives any right to
further review of the penalties and as-
sessments imposed under paragraph (c)
of this section, and the initial decision
shall become final and binding upon
the parties 30 days after it is issued.

(e) If, before such an initial decision
becomes final, the defendant files a

motion seeking to reopen on the
grounds that extraordinary cir-
cumstances prevented the defendant
from answering, the initial decision
shall be stayed pending the ALJ’s deci-
sion on the motion.

(f) If, on such motion, the defendant
can demonstrate extraordinary cir-
cumstances excusing the failure to an-
swer on time, the ALJ shall withdraw
the initial decision in paragraph (c) of
this section, if such a decision has been
issued, and shall grant the defendant
an opportunity to answer the com-
plaint.

(g) A decision of the ALJ denying a
defendant’s motion under paragraph (e)
of this section is not subject to recon-
sideration under § 31.38.

(h) The defendant may appeal to the
authority head the decision denying a
motion to reopen by filing a notice of
appeal in accordance with § 31.26 within
15 days after the ALJ denies the mo-
tion. The timely filing of a notice of
appeal shall stay the initial decision
until the authority head decides the
issue.

(i) If the defendant files a timely no-
tice of appeal, the Docket Clerk shall
forward two copies of the notice of ap-
peal to the authority head, and shall
forward or make available the record
of the proceeding to the authority
head.

(j) The authority head shall decide
expeditiously whether extraordinary
circumstances excuse the defendant’s
failure to answer on time based solely
on the record before the ALJ.

(k) If the authority head decides that
extraordinary circumstances excused
the defendant’s failure to answer on
time, the authority head shall remand
the case to the ALJ with instructions
to grant the defendant an opportunity
to answer.

(l) If the authority head decides that
the defendant’s failure to answer on
time is not excused, the authority head
shall reinstate the initial decision of
the ALJ, which shall become final and
binding upon the parties 30 days after
the authority head issues such deci-
sion.
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§ 31.11 Referral of complaint and an-
swer to the ALJ.

Upon receipt of an answer, the re-
viewing official shall refer the matter
to an ALJ by filing the complaint and
answer in accordance with § 31.26.

§ 31.12 Notice of hearing.
(a) When the ALJ receives the com-

plaint and answer, the ALJ shall
promptly serve a notice of hearing
upon the defendant in the manner pre-
scribed by § 31.8. At the time, the ALJ
shall send a copy of such notice to the
representative for the Government and
shall file a copy with the Docket Clerk.

(b) Such notice shall include—
(1) The tentative time and place, and

the nature of the hearing;
(2) The legal authority and jurisdic-

tion under which the hearing is to be
held;

(3) The matters of fact and law to be
asserted;

(4) A description of the procedures for
the conduct of the hearing;

(5) The name, address, and telephone
number of the representative of the
Government and of the defendant, if
any; and

(6) Such other matters as the ALJ
deems appropriate.

§ 31.13 Parties to the hearing.
(a) The parties to the hearing shall

be the defendant and the authority.
(b) Pursuant to 31 U.S.C. 3730(c)(5), a

private plaintiff under the False
Claims Act may participate in these
proceedings to the extent authorized
by the provisions of that Act.

§ 31.14 Separation of functions.
(a) The investigating official, the re-

viewing official, and any employee or
agent of the authority who takes part
in investigating, preparing, or present-
ing a particular case may not, in such
case or a factually related case—

(1) Participate in the hearing as the
ALJ;

(2) Participate or advise in the initial
decision or the review of the initial de-
cision by the authority head, except as
a witness or a representative in public
proceedings; or

(3) Make the collection of penalties
and assessments under 31 U.S.C. 3806.

(b) The ALJ shall not be responsible
to, or subject to the supervision or di-
rection of, the investigating official or
the reviewing official.

(c) Except as provided in paragraph
(a) of this section, the representative
for the Government may be employed
anywhere in the authority, including
in the offices of either the investigat-
ing official or the reviewing official.

§ 31.15 Ex parte contacts.

No party or person (except employees
of the ALJ’s office) shall communicate
in any way with the ALJ on any mat-
ter at issue in a case, unless on notice
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring
about the status of a case or asking
routine questions concerning adminis-
trative functions or procedures.

§ 31.16 Disqualification of reviewing
official or ALJ.

(a) A reviewing official or ALJ in a
particular case may disqualify himself
or herself at any time.

(b) A party may file a motion for dis-
qualification of a reviewing official or
an ALJ. Such motion shall be accom-
panied by an affidavit alleging personal
bias or other reason for disqualifica-
tion.

(c) Such motion and affidavit shall be
filed promptly upon the party’s discov-
ery of reasons requiring disqualifica-
tion, or such objections shall be
deemed waived.

(d) Such affidavit shall state specific
facts that support the party’s belief
that personal bias or other reason for
disqualification exists and the time
and circumstances of the party’s dis-
covery of such facts. It shall be accom-
panied by a certificate of the rep-
resentative of record that it is made in
good faith.

(e)(1) If the ALJ determines that a
reviewing official is disqualified, the
ALJ shall dismiss the complaint with-
out prejudice.

(2) If the ALJ disqualifies himself or
herself, the case shall be reassigned
promptly to another ALJ.

(3) If the ALJ denies a motion to dis-
qualify, the authority head may deter-
mine the matter only as part of his or
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her review of the initial decision upon
appeal, if any.

§ 31.17 Rights of parties.
Except as otherwise limited by this

part, all parties may—
(a) Be accompanied, represented, and

advised by a representative;
(b) Participate in any conference

held by the ALJ;
(c) Conduct discovery;
(d) Agree to stipulations of fact or

law, which shall be made part of the
record;

(e) Present evidence relevant to the
issues at the hearing;

(f) Present and cross-examine wit-
nesses;

(g) Present oral arguments at the
hearing as permitted by the ALJ; and

(h) Submit written briefs and pro-
posed findings of fact and conclusions
of law after the hearing.

§ 31.18 Authority of the ALJ.
(a) The ALJ shall conduct a fair and

impartial hearing, avoid delay, main-
tain order, and assure that a record of
the proceeding is made.

(b) The ALJ has the authority to—
(1) Set and change the date, time,

and place of the hearing upon reason-
able notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the ex-
peditious disposition of the proceeding;

(4) Administer oaths and affirma-
tions;

(5) Issue subpoenas requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at
hearings;

(6) Rule on motions and other proce-
dural matters;

(7) Regulate the scope and timing of
discovery;

(8) Regulate the course of the hearing
and the conduct of representatives and
parties;

(9) Examine witnesses;
(10) Receive, rule on, exclude, or

limit evidence;
(11) Upon motion of a party, take of-

ficial notice of facts;

(12) Upon motion of a party, decide
cases, in whole or in part, by summary
judgment where there is no disputed
issue of material fact;

(13) Conduct any conference, argu-
ment, or hearing on motions in person
or by telephone; and

(14) Exercise such other authority as
is necessary to carry out the respon-
sibilities of the ALJ under this part.

(c) The ALJ does not have the au-
thority to find Federal statutes or reg-
ulations invalid.

§ 31.19 Prehearing conferences.

(a) The ALJ may schedule prehearing
conferences as appropriate.

(b) Upon the motion of any party, the
ALJ shall schedule at least one pre-
hearing conference at a reasonable
time in advance of the hearing.

(c) The ALJ may use prehearing con-
ferences to discuss the following:

(1) Simplification of the issues;
(2) The necessity or desirability of

amendments to the pleadings, includ-
ing the need for a more definite state-
ment;

(3) Stipulations and admissions of
fact or as to the contents and authen-
ticity of documents;

(4) Whether the parties can agree to
submission of the case on a stipulated
record;

(5) Whether a party chooses to waive
appearance at an oral hearing and to
submit only documentary evidence
(subject to the objection of other par-
ties) and written argument;

(6) Limitation of the number of wit-
nesses;

(7) Scheduling dates for the exchange
of witness lists and of proposed exhib-
its;

(8) Discovery;
(9) The time and place for the hear-

ing; and
(10) Such other matters as may tend

to expedite the fair and just disposition
of the proceedings.

(d) The ALJ may issue an order con-
taining all matters agreed upon by the
parties or ordered by the ALJ at a pre-
hearing conference.
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§ 31.20 Disclosure of documents.

(a) Upon written request to the re-
viewing official, the defendant may re-
view any relevant and material docu-
ments, transcripts, records, and other
materials that relate to the allegations
set out in the complaint and upon
which the findings and conclusions of
the investigating official under § 31.4(b)
are based, unless such documents are
subject to a privilege under Federal
law. Upon payment of fees for duplica-
tion, the defendant may obtain copies
of such documents.

(b) Upon written request to the re-
viewing official, the defendant also
may obtain a copy of all exculpatory
information in the possession of the re-
viewing official or investigating offi-
cial relating to the allegations in the
complaint, even if it is contained in a
document that would otherwise be
privileged. If the document would oth-
erwise be privileged, only that portion
containing exculpatory information
must be disclosed.

(c) The notice sent to the Attorney
General from the reviewing official as
described in § 31.5 is not discoverable
under any circumstances.

(d) The defendant may file a motion
to compel disclosure of the documents
subject to the provisions of this sec-
tion. Such a motion may only be filed
following the serving of an answer pur-
suant to § 31.9.

§ 31.21 Discovery.

(a) The following types of discovery
are authorized:

(1) Requests for production of docu-
ments for inspection and copying;

(2) Requests for admissions of the au-
thenticity of any relevant document or
of the truth of any relevant fact;

(3) Written interrogatories; and
(4) Depositions.
(b) For the purpose of this section

and §§ 31.22 and 31.23, the term ‘‘docu-
ments’’ includes information, docu-
ments, reports, answers, records, ac-
counts, papers, and other data and doc-
umentary evidence. Nothing contained
herein shall be interpreted to require
the creation of a document.

(c) Unless mutually agreed to by the
parties, discovery is available only as

ordered by the ALJ. The ALJ shall reg-
ulate the timing of discovery.

(d) Motions for discovery. (1) A party
seeking discovery may file a motion.
Such a motion shall be accompanied by
a copy of the request for production of
documents, request for admissions, or
interrogatories, or in the case of depo-
sitions, a summary of the scope of the
proposed deposition.

(2) Within ten days of service, a party
may file an opposition to the motion
and/or a motion for protective order as
provided in § 31.24.

(3) The ALJ may grant a motion for
discovery only if he or she finds that
the discovery sought—

(i) Is necessary for the expeditious,
fair, and reasonable consideration of
the issues;

(ii) Is not unduly costly or burden-
some;

(iii) Will not unduly delay the pro-
ceeding; and

(iv) Does not seek privileged informa-
tion.

(4) The burden of showing that dis-
covery should be allowed is on the
party seeking discovery.

(5) The ALJ may grant discovery sub-
ject to a protective order under § 31.24.

(e) Depositions. (1) If a motion for dep-
osition is granted, the ALJ shall issue
a subpoena for the deponent, which
may require the deponent to produce
documents. The subpoena shall specify
the time and place at which the deposi-
tion will be held.

(2) The party seeking to depose shall
serve the subpoena in the manner pre-
scribed in § 31.8.

(3) The deponent may file a motion to
quash the subpoena or a motion for a
protective order within ten days of
service. If the ALJ has not acted on
such a motion by the return date, such
date shall be suspended pending the
ALJ’s final action on the motion.

(4) The party seeking to depose shall
provide for the taking of a verbatim
transcript of the deposition, which it
shall make available to all other par-
ties for inspection and copying.

(f) Each party shall bear its own
costs of discovery.
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§ 31.22 Exchange of witness lists, state-
ments, and exhibits.

(a) At least 15 days before the hear-
ing or at such other time as may be or-
dered by the ALJ, the parties shall ex-
change witness lists, copies of prior
statements of proposed witnesses, and
copies of proposed hearing exhibits, in-
cluding copies of any written state-
ments that the party intends to offer
in lieu of live testimony in accordance
with § 31.33(b). At the time the above
documents are exchanged, any party
that intends to rely on the transcript
of deposition testimony in lieu of live
testimony at the hearing, if permitted
by the ALJ, shall provide each party
with a copy of the specific pages of the
transcript it intends to introduce into
evidence.

(b) If a party objects, the ALJ shall
not admit into evidence the testimony
of any witness whose name does not ap-
pear on the witness list of any exhibit
not provided to the opposing party as
provided above unless the ALJ finds
good cause for the failure or that there
is no prejudice to the objecting party.

(c) Unless another party objects
within the time set by the ALJ, docu-
ments exchanged in accordance with
paragraph (a) of this section shall be
deemed to be authentic for the purpose
of admissibility at the hearing.

§ 31.23 Subpoenas for attendance at
hearing.

(a) A party wishing to procure the
appearance and testimony of any indi-
vidual at the hearing may request that
the ALJ issue a subpoena.

(b) A subpoena requiring the attend-
ance and testimony of an individual
may also require the individual to
produce documents at the hearing.

(c) A party seeking a subpoena shall
file a written request therefor not less
than 15 days before the date fixed for
the hearing unless otherwise allowed
by the ALJ for good cause shown. Such
request shall be accompanied by a pro-
posed subpoena, which shall specify
and documents to be produced and
shall designate the witnesses and de-
scribe the address and location thereof
with sufficient particularity to permit
such witnesses to be found.

(d) The subpoena shall specify the
time and place at which the witness is

to appear and any documents the wit-
ness is to produce.

(e) The party seeking the subpoena
shall serve it in the manner prescribed
in § 31.8. A subpoena on a party or upon
an individual under the control of
party may be served by first class mail.

(f) A party or the individual to whom
the subpoena is directed may file a mo-
tion to quash the subpoena within ten
days after service or on or before the
time specified in the subpoena for com-
pliance if it is less than ten days after
service. If the ALJ has not acted on
such a motion by the return date, such
date shall be suspended pending the
ALJ’s final action on the motion.

§ 31.24 Protective order.

(a) A party or a prospective witness
or deponent may file a motion for a
protective order with respect to discov-
ery sought by an opposing party or
with respect to the hearing, seeking to
limit the availability or disclosure of
evidence.

(b) In issuing a protective order, the
ALJ may make any order which justice
requires to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense,
including one or more of the following:

(1) That the discovery not be had;
(2) That the discovery may be had

only on specified terms and conditions,
including a designation of the time or
place;

(3) That the discovery may be had
only through a method of discovery
other than that requested;

(4) That certain matters not be in-
quired into, or that the scope of discov-
ery be limited to certain matters;

(5) That discovery be conducted with
no one present except persons des-
ignated by the ALJ;

(6) That the contents of discovery or
evidence be sealed;

(7) That a deposition after being
sealed be opened only by order of the
ALJ;

(8) That a trade secret or other con-
fidential research, development, com-
mercial information, or facts pertain-
ing to any criminal investigation, pro-
ceeding, or other administrative inves-
tigation not be disclosed or be dis-
closed only in a designated way; or
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(9) That the parties simultaneously
submit to the ALJ specified documents
or information enclosed in sealed enve-
lopes to be opened as directed by the
ALJ.

§ 31.25 Fees.
The party requesting a subpoena

shall pay the cost of the fees and mile-
age of any witness subpoenaed in the
amounts that would be payable to a
witness in a proceeding in United
States District Court. A check for wit-
ness fees and mileage shall accompany
the subpoena when served, except that
when a subpoena is issued on behalf of
the authority, a check for witness fees
and mileage need not accompany the
subpoena.

§ 31.26 Filing, form, and service of pa-
pers.

(a) Filing and form. (1) A party filing
any document under this part shall
submit (i) the original and two copies
to the Docket Clerk, Documentary
Services Division (C–55), room 4107, De-
partment of Transportation, 400 7th
Street SW., Washington, DC 20590; and
(ii) two copies simultaneously to the
ALJ or, if on appeal, to the authority
head. The requirements of this para-
graph apply to all filings under this
part, regardless of whether there is a
cross-reference to § 31.26.

(2) Every pleading and paper filed in
the proceeding shall contain a caption
setting forth the title of the action, the
case number assigned by the Docket
Clerk, and a designation of the paper
(e.g., motion to quash subpoena).

(3) Every pleading and paper shall be
signed by, and shall contain the ad-
dress and telephone nunber of, the
party or the person on whose behalf the
paper was filed, or his or her represent-
ative.

(4) Papers are considered filed when
they are mailed. Date of mailing may
be established by a certificate from the
party or its representative or by proof
that the document was sent by cer-
tified or registered mail.

(b) Service. A party filing a document
shall, at the time of filing, serve a copy
of such document on every other party.
Service upon any party of any docu-
ment other than those required to be
served as prescribed in § 31.8 shall be

made by delivering a copy, or by plac-
ing a copy of the document in the Unit-
ed States mail, postage prepaid and ad-
dressed, to the party’s last known ad-
dress. When a party is represented by a
representative, service shall be made
upon such representative in lieu of the
actual party.

(c) Proof of service. A certificate of
the individual serving the document by
personal delivery or by mail, setting
forth the manner of service, shall be
proof of service.

§ 31.27 Computation of time.
(a) In computing any period of time

under this part or in an order issued
thereunder, the time begins with the
day following the act, event, or default,
and includes the last day of the period,
unless it is a Saturday, Sunday, or
legal holiday observed by the Federal
government, in which event it includes
the next business day.

(b) When the period of time allowed
is less than seven days, intermediate
Saturdays, Sundays, and legal holidays
observed by the Federal government
shall be excluded from the computa-
tion.

(c) Where a document has been served
or issued by placing it in the United
States mail, an additional five days
will be added to the the time permitted
for any responses.

§ 31.28 Motions.
(a) Any application to the ALJ for an

order or ruling shall be by motion. Mo-
tions shall state the relief sought, the
authority relied upon, and the facts al-
leged, and shall be filed and served on
all other parties.

(b) Except for motions made during a
prehearing conference or at the hear-
ing, all motions shall be in writing.
The ALJ may require that oral mo-
tions be reduced to writing.

(c) Within 15 days after a written mo-
tion is served, or such other time as
may be fixed by the ALJ, any party
may file a response to such motion.

(d) The ALJ may not grant a written
motion before the time for filing re-
sponse thereto has expired, except upon
consent of the parties or following a
hearing on the motion, but may over-
rule or deny such motion without
awaiting a response.
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(e) The ALJ shall make a reasonable
effort to dispose of all outstanding mo-
tions prior to the beginning of the
hearing.

(f) Except as provided by §§ 31.21(e)(3)
and 31.23(f), which concern subpoenas,
the filing or pendency of a motion shall
not automatically alter or extend a
deadline or return date.

§ 31.29 Sanctions.

(a) The ALJ may sanction a person,
including any party or representative,
for—

(1) Failing to comply with an order,
rule, or procedure governing the pro-
ceeding;

(2) Failing to prosecute or defend an
action; or

(3) Engaging in other misconduct
that interferes with the speedy, or-
derly, or fair conduct of the hearing.

(b) Sanctions include but are not lim-
ited to those specifically set forth in
paragraph (c), (d), and (e) of this sec-
tion. Any such sanction shall reason-
ably relate to the severity and nature
of the failure or misconduct.

(c) When a party fails to comply with
an order, including an order for taking
a deposition, the production of evi-
dence within the party’s control, or a
request for admission, the ALJ may—

(1) Draw an inference in favor of the
requesting party with regard to the in-
formation sought;

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted;

(3) Prohibit the party failing to com-
ply with such order from introducing
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; and

(4) Strike any part of the pleadings
or other submissions of the party fail-
ing to comply with such request.

(d) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or
may issue an initial decision imposi-
tion penalties and assessments.

(e) The ALJ may refuse to consider
any motion, request, response, brief or
other document which is not filed in a
timely fashion.

§ 31.30 The hearing and burden of
proof.

(a) The ALJ shall conduct a hearing
on the record in order to determine
whether the defendant is liable for a
civil penalty or assessment under § 31.3
and, if so, the appropriate amount of
any such civil penalty or assessment
considering any aggravating or miti-
gating factors.

(b) The authority shall prove
defendent’s liability and any aggravat-
ing factors by a preponderance of the
evidence.

(c) The defendant shall prove any af-
firmative defenses and any mitigating
factors by a preponderance of the evi-
dence.

(d) The hearing shall be open to the
public unless otherwise ordered by the
ALJ for good cause shown.

§ 31.31 Determining the amount of
penalties and assessments.

(a) In determining an appropriate
amount of civil penalties and assess-
ments, the ALJ and the authority
head, upon appeal, should evaluate any
circumstances that mitigate or aggra-
vate the violation and should articu-
late in their opinions the reasons that
support the penalties and assessments
they impose. Because of the intangible
costs of fraud, the expense of inves-
tigating such conduct, and the need to
deter others who might be similarly
tempted, ordinarily double damages
and a significant civil penalty should
be imposed.

(b) Although not exhaustive, the fol-
lowing factors are among those that
may influence the ALJ and the author-
ity head in determining the amount of
penalties and assessments to impose
with respect to the misconduct (i.e.,
the false fictitious, of fraudulent
claims or statements) charged in the
complaint:

(1) The number of false, fictitious, or
fraudulent claims or statements;

(2) The time period over which such
claims or statements were made;

(3) The degree of the defendant’s cul-
pability with respect to the mis-
conduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;
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(5) The value of the Government’s ac-
tual loss as a result of the misconduct,
including foreseeable consequential
damages and the costs of investigation;

(6) The relationship of the amount
imposed as civil penalties to the
amount of the Government’s loss;

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs;

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct;

(9) Whether the defendant attempted
to conceal the misconduct;

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it;

(11) Where the misconduct of employ-
ees or agents is imputed to the defend-
ant, the extent to which the defend-
ant’s practices fostered or attempted
to preclude such misconduct;

(12) Whether the defendant cooper-
ated in or obstructed an investigation
of the misconduct;

(13) Whether the defendant assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program
or transaction, and the degree of the
defendant’s sophistication with respect
to it, including the extent of the de-
fendant’s prior participation in the
program or in similar transactions;

(15) Whether the defendant has been
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in
similar misconduct or to have dealt
dishonestly with the Government of
the United States or of a State, di-
rectly or indirectly; and

(16) The need to deter the defendant
and others from engaging in the same
or similar misconduct.

(c) Nothing in this section shall be
construed to limit the ALJ or the au-
thority head from considering any
other factors that in any given case
may mitigate or aggravate the offense
for which penalties and assessments
are imposed.

§ 31.32 Location of hearing.
(a) The hearing may be held—

(1) In any judicial district of the
United States in which the defendant
resides or transacts business;

(2) In any judicial district of the
United States in which the claim or
statement in issue was made; or

(3) In such other place as may be
agreed upon by the defendant and the
ALJ.

(b) Each party shall have the oppor-
tunity to present written and oral ar-
gument with respect to the location of
the hearing.

(c) The hearing shall be held at the
place and at the time ordered by the
ALJ.

§ 31.33 Witnesses.
(a) Except as provided in paragraph

(b) of this section, testimony at the
hearing shall be given orally by wit-
nesses under oath or affirmation.

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of
a written statement or deposition. Any
such written statement must be pro-
vided to all other parties along with
the last known address of such witness,
in a manner which allows sufficient
time for other parties to subpoena such
witness for cross-examination at the
hearing. Prior written statements of
witnesses proposed to testify at the
hearing and deposition transcripts
shall be exchanged as provided in
§ 31.22(a).

(c) The ALJ shall exercise reasonable
control over the mode and order of in-
terrogating witnesses and presenting
evidence so as to (1) make the interro-
gation and presentation effective for
the ascertainment of the truth, (2)
avoid needless consumption of time,
and (3) protect witnesses from harass-
ment or undue embarrassment.

(d) The ALJ shall permit the parties
to conduct such cross-examination as
may be required for a full and true dis-
closure of the facts.

(e) At the discretion of the ALJ, a
witness may be cross-examined on mat-
ters relevant to the proceeding without
regard to the scope of his or her direct
examination. To the extent permitted
by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination shall be conducted in the man-
ner of direct examination and may pro-
ceed by leading questions only if the
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witness is a hostile witness, an adverse
party, or a witness identified with an
adverse party.

(f) Upon motion of any party, the
ALJ shall order witnesses excluded so
that they cannot hear the testimony of
other witnesses. This rule does not au-
thorize exclusion of—

(1) A party who is an individual;
(2) In the case of a party that is not

an individual, an officer or employee of
the party (i) appearing for the entity
pro se or (ii) designated by the party’s
representative; or

(3) An individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government.

§ 31.34 Evidence.
(a) The ALJ shall determine the ad-

missibility of evidence.
(b) Except as provided in this part,

the ALJ shall not be bound by the Fed-
eral Rules of Evidence. However, the
ALJ may apply the Federal Rules of
Evidence where appropriate, e.g., to ex-
clude unreliable evidence.

(c) The ALJ shall exclude irrelevant
and immaterial evidence.

(d) Although relevant, evidence may
be excluded if its probative value is
substantially outweighed by the danger
of unfair prejudice, confusion of the is-
sues, or by considerations of undue
delay or needless presentation of cumu-
lative evidence.

(e) Although relevant, evidence may
be excluded if it is privileged under
Federal law.

(f) Evidence concerning offers of com-
promise or settlement shall be inad-
missible to the extent provided in Rule
408 of the Federal Rules of Evidence.

(g) The ALJ shall permit the parties
to introduce rebuttal witnesses and
evidence.

(h) All documents and other evidence
offered or taken for the record shall be
open to examination by all parties, un-
less otherwise ordered by the ALJ pur-
suant to § 31.24.

§ 31.35 The record.
(a) The hearing will be recorded and

transcribed. Transcripts may be ob-
tained following the hearing from the

ALJ at a cost not to exceed the actual
cost of duplication.

(b) The transcript of testimony, ex-
hibits and other evidence admitted at
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by
the ALJ and the authority head.

(c) The record may be inspected at
the offices of the Docket Clerk (see
§ 31.26(a)(1) for address) and copied
(upon payment of a reasonable fee) by
anyone, unless otherwise ordered by
the ALJ pursuant to § 31.24.

§ 31.36 Post-hearing briefs.

The ALJ may require the parties to
file post-hearing briefs. In any event,
any party may file a post-hearing brief.
The ALJ shall fix the time for filing
such briefs. Such briefs may be accom-
panied by proposed findings of fact and
conclusions of law. The ALJ may per-
mit the parties to file reply briefs.

§ 31.37 Initial decision.

(a) The ALJ shall issue an initial de-
cision based only on the record, which
shall contain findings of fact, conclu-
sions of law, and the amount of any
penalties and assessments imposed.

(b) The findings of fact shall include
a finding on each of the following is-
sues:

(1) Whether the claims or statements
identified in the complaint, or any por-
tions thereof, violate § 31.3;

(2) If the person is liable for penalties
or assessments, the appropriate
amount of any such penalties or assess-
ments considering any mitigating or
aggravating factors that he or she finds
in the case, such as those described in
§ 31.31.

(c) The ALJ shall promptly serve the
intitial decision on all parties within 90
days after the time for submission of
post-hearing briefs and reply briefs (if
permitted) has expired. The ALJ shall
at the same time serve all parties with
a statement describing the right of any
defendant determined to be liable for a
civil penalty or assessment to file a
motion for reconsideration with the
ALJ or a notice of appeal with the au-
thority head. If the ALJ fails to meet
the deadline contained in this para-
graph, he or she shall notify the parties
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of the reason for the delay and shall set
a new deadline.

(d) Unless the initial decision of the
ALJ is timely appealed to the author-
ity head, or a motion for reconsider-
ation of the intitial decision is timely
filed, the initial decision shall con-
stitute the final decision of the author-
ity head and shall be final and binding
on the parties 30 days after it is issued
by the ALJ.

§ 31.38 Reconsideration of initial deci-
sion.

(a) Except as provided in paragraph
(d) of this section, any party may file a
motion for reconsideration of the ini-
tial decision within 20 days of receipt
of the initial decision. If service was
made by mail, receipt will be presumed
to be five days from the date of mailing
in the absence of contrary proof.

(b) Every such motion must set forth
the matters claimed to have been erro-
neously decided and the nature of the
alleged errors. Such motion shall be
accompanied by a supporting brief.

(c) Responses to such motions shall
be allowed only upon request of the
ALJ.

(d) No party may file a motion for re-
consideration of an initial decision
that has been revised in response to a
previous motion for reconsideration.

(e) The ALJ may dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(f) If the ALJ denies a motion for re-
consideration, the initial decision shall
constitute the final decision of the au-
thority head and shall be final and
binding on the parties 30 days after the
ALJ denies the motion, unless the ini-
tial decision is timely appealed to the
authority head in accordance with
§ 31.39.

(g) If the ALJ issues a revised initial
decision, that decision shall constitute
the final decision of the authority head
and shall be final and binding on the
parties 30 days after it is issued, unless
it is timely appealed to the authority
head in accordance with § 31.39.

§ 31.39 Appeal to authority head.
(a) Any defendant who has served a

timely answer and who is determined
in an initial decision to be liable for a
civil penalty or assessment may appeal

such decision to the authority head by
filing a notice of appeal in accordance
with this section and § 31.26.

(b)(1) A notice of appeal may be filed
at any time within 30 days after the
ALJ issues an initial decision. How-
ever, if another party files a motion for
reconsideration under § 31.38, consider-
ation of the appeal shall be stayed
automatically pending resolution of
the motion for reconsideration.

(2) If a motion for reconsideration is
timely filed, a notice of appeal may be
filed within 30 days after the ALJ de-
nies the motion or issues a revised ini-
tial decision, whichever applies.

(3) The authority head may extend
the initial 30-day period for an addi-
tional 30 days if the defendant files
with the authority head a request for
an extension within the initial 30-day
period and shows good cause.

(c) If the defendant files a timely no-
tice of appeal and the time for filing
motions for reconsideration under
§ 31.38 has expired, the Docket Clerk
shall forward two copies of the notice
of appeal to the authority head, and
shall forward or make available the
record of the proceeding to the author-
ity head.

(d) A notice of appeal shall be accom-
panied by a written brief specifying ex-
ceptions to the initial decision and rea-
sons supporting the exceptions.

(e) The representative for the Gov-
ernment may file a brief in opposition
to exceptions within 30 days of receiv-
ing the notice of appeal and accom-
panying brief.

(f) There is no right to appear person-
ally before the authority head.

(g) There is no right to appeal any in-
terlocutory ruling by the ALJ.

(h) In reviewing the initial decision,
the authority head shall not consider
any objection that was not raised be-
fore the ALJ unless a demonstration is
made of extraordinary circumstances
causing the failure to raise the objec-
tion.

(i) If any party demonstrates to the
satisfaction of the authority head that
additional evidence not presented at
such hearing is material and that there
were reasonable grounds for the failure
to present such evidence at such hear-
ing, the authority head shall remand
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the matter to the ALJ for consider-
ation of such additional evidence.

(j) The authority head may affirm,
reduce, reverse, compromise, remand,
or settle any penalty or assessment de-
termined by the ALJ in any initial de-
cision.

(k) The authority head shall prompt-
ly serve each party to the appeal with
a copy of the decision of the authority
head and with a statement describing
the right of any person determined to
be liable for a penalty or assessment to
seek judicial review.

(l) Unless a petition for review is
filed as provided in 31 U.S.C. 3805 after
a defendant has exhausted all adminis-
trative remedies under this part and
within 60 days after the date on which
the authority head serves the defend-
ant with a copy of the authority head’s
decision, a determination that a de-
fendant is liable under § 31.3 is final and
is not subject to judicial review.

§ 31.40 Stays ordered by the Depart-
ment of Justice.

If at any time the Attorney General
or an Assistant Attorney General des-
ignated by the Attorney General trans-
mits to the authority head a written
finding that continuation of the admin-
istrative process described in this part
with respect to a claim or statement
may adversely affect any pending or
potential criminal or civil action relat-
ed to such claim or statement, the au-
thority head shall stay the process im-
mediately. The authority head may
order the process resumed only upon
receipt of the written authorization of
the Attorney General.

§ 31.41 Stay pending appeal.

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal
to the authority head.

(b) No administrative stay is avail-
able following a final decision of the
authority head.

§ 31.42 Judicial review.

Section 3805 of title 31, United States
Code, authorizes judicial review by an
appropriate United States District
Court of a final decision of the author-
ity head imposing penalties or assess-

ments under this part and specifies the
procedures for such review.

§ 31.43 Collection of civil penalties and
assessments.

Sections 3806 and 3808(b) of title 31,
United States Code, authorize actions
for collection of civil penalties and as-
sessments imposed under this part and
specify the procedures for such actions.

§ 31.44 Right to administrative offset.
The amount of any penalty or assess-

ment which has become final, or for
which a judgment has been entered
under § 31.42 or § 31.43, or any amount
agreed upon in a compromise or settle-
ment under § 31.46, may be collected by
administrative offset under 31 U.S.C.
3716, except that an administrative off-
set may not be made under this sub-
section against a refund of an overpay-
ment of Federal taxes, then or later
owing by the United States to the de-
fendant.

§ 31.45 Deposit in Treasury of United
States.

All amounts collected pursuant to
this part shall be deposited as mis-
cellaneous receipts in the Treasury of
the United States, except as provided
in 31 U.S.C. 3806(g).

§ 31.46 Compromise or settlement.
(a) Parties may make offers of com-

promise or settlement at any time.
(b) The reviewing official has the ex-

clusive authority to compromise or
settle a case under this part at any
time after the date on which the re-
viewing official is permitted to issue a
complaint and before the date on which
the ALJ issues an initial decision.

(c) The authority head has exclusive
authority to compromise or settle a
case under this part at any time after
the date on which the ALJ issues an
initial decision, except during the
pendency of any review under § 31.42 or
during the pendency of any action to
collect penalties and assessments
under § 31.43.

(d) The Attorney General has exclu-
sive authority to compromise or settle
a case under this part during the pend-
ency of any review under § 31.42 or of
any action to recover penalties and as-
sessments under 31 U.S.C. 3806.
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(e) The investigating official may
recommend settlement terms to the re-
viewing official, the authority head, or
the Attorney General, as appropriate.
The reviewing official may recommend
settlement terms to the authority
head, or the Attorney General, as ap-
propriate.

(f) Any compromise or settlement
must be in writing.

§ 31.47 Limitations.
(a) The notice of hearing with respect

to a claim or statement must be served
in the manner specified in § 31.8 within
6 years after the date on which such
claim or statement is made.

(b) If the defendant fails to serve a
timely answer, service of a notice
under § 31.10(b) shall be deemed a notice
of hearing for purposes of this section.

(c) The statute of limitations may be
extended by agreement of the parties.

PART 37—TRANSPORTATION SERV-
ICES FOR INDIVIDUALS WITH DIS-
ABILITIES (ADA)

Subpart A—General

Sec.
37.1 Purpose.
37.3 Definitions.
37.5 Nondiscrimination.
37.7 Standards for accessible vehicles.
37.9 Standards for accessible transportation

facilities.
37.11 Administrative enforcement.
37.13 Effective date for certain vehicle spec-

ifications.
37.15 Temporary suspension of certain de-

tectable warning requirements.
37.16—37.19 [Reserved]

Subpart B—Applicability

37.21 Applicability: General.
37.23 Service under contract.
37.25 University transportation systems.
37.27 Transportation for elementary and

secondary education systems.
37.29 Private entities providing taxi service.
37.31 Vanpools.
37.33 Airport transportation systems.
37.35 Supplemental service for other trans-

portation modes.
37.37 Other applications.
37.39 [Reserved]

Subpart C—Transportation Facilities

37.41 Construction of transportation facili-
ties by public entities.

37.43 Alteration of transportation facilities
by public entities.

37.45 Construction and alteration of trans-
portation facilities by private entities.

37.47 Key stations in light and rapid rail
systems.

37.49 Designation of responsible person(s)
for intercity and commuter rail stations.

37.51 Key stations in commuter rail sys-
tems.

37.53 Exception for New York and Philadel-
phia.

37.55 Intercity rail station accessibility.
37.57 Required cooperation.
37.59 Differences in accessibility completion

dates.
37.61 Public transportation programs and

activities in existing facilities.
37.63—37.69 [Reserved]

Subpart D—Acquisition of Accessible
Vehicles by Public Entities

37.71 Purchase or lease of new non-rail vehi-
cles by public entities operating fixed
route systems.

37.73 Purchase or lease of used non-rail ve-
hicles by public entities operating fixed
route systems.

37.75 Remanufacture of non-rail vehicles
and purchase or lease of remanufactured
non-rail vehicles by public entities oper-
ating fixed route systems.

37.77 Purchase or lease of new non-rail vehi-
cles by public entities operating demand
responsive systems for the general pub-
lic.

37.79 Purchase or lease of new rail vehicles
by public entities operating rapid or
light rail systems.

37.81 Purchase or lease of used rail vehicles
by public entities operating rapid or
light rail systems.

37.83 Remanufacture of rail vehicles and
purchase or lease of remanufactured rail
vehicles by public entities operating
rapid or light rail systems.

37.85 Purchase or lease of new intercity and
commuter rail cars.

37.87 Purchase or lease of used intercity and
commuter rail cars.

37.89 Remanufacture of intercity and com-
muter rail cars and purchase or lease of
remanufactured intercity and commuter
rail cars.

37.91 Wheelchair locations and food service
on intercity rail trains.

37.93 One car per train rule.
37.95 Ferries and other passenger vessels op-

erated by public entities. [Reserved]
37.97—37.99 [Reserved]
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Subpart E—Acquisition of Accessible
Vehicles by Private Entities

37.101 Purchase or lease of vehicles by pri-
vate entities not primarily engaged in
the business of transporting people.

37.103 Purchase or lease of new non-rail ve-
hicles by private entities primarily en-
gaged in the business of transporting
people.

37.105 Equivalent service standard.
37.107 Acquisition of passenger rail cars by

private entities primarily engaged in the
business of transporting people.

37.109 Ferries and other passenger vessels
operated by private entities. [Reserved]

37.111—37.119 [Reserved]

Subpart F—Paratransit as a Complement to
Fixed Route Service

37.121 Requirement for comparable com-
plementary paratransit service.

37.123 ADA paratransit eligibility: Stand-
ards.

37.125 ADA paratransit eligibility: Process.
37.127 Complementary paratransit service

for visitors.
37.129 Types of service.
37.131 Service criteria for complementary

paratransit.
37.133 Subscription service.
37.135 Submission of paratransit plan.
37.137 Paratransit plan development.
37.139 Plan contents.
37.141 Requirements for a joint paratransit

plan.
37.143 Paratransit plan implementation.
37.145 State comment on plans.
37.147 Considerations during FTA review.
37.149 Disapproved plans.
37.151 Waiver for undue financial burden.
37.153 FTA waiver determination.
37.155 Factors in decision to grant an undue

financial burden waiver.
37.157—37.159 [Reserved]

Subpart G—Provision of Service

37.161 Maintenance of accessible features:
General.

37.163 Keeping vehicle lifts in operative con-
dition—public entities.

37.165 Lift and securement use.
37.167 Other service requirements.
37.169 Interim requirements for over-the-

road bus service operated by private enti-
ties.

37.171 Equivalency requirement for demand
responsive service operated by private
entities not primarily engaged in the
business of transporting people.

37.173 Training requirements.
APPENDIX A TO PART 37—STANDARDS FOR AC-

CESSIBLE TRANSPORTATION FACILITIES
APPENDIX B TO PART 37—FTA REGIONAL OF-

FICES

APPENDIX C TO PART 37—CERTIFICATIONS

APPENDIX D TO PART 37—CONSTRUCTION AND
INTERPRETATIONS OF PROVISIONS OF 49
CFR PART 37

AUTHORITY: Americans with Disabilities
Act of 1990 (42 U.S.C. 12101–12213); 49 U.S.C.
322.

SOURCE: 56 FR 45621, Sept. 6, 1991, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 37 appear at 58 FR 63101, Nov. 30, 1993.

Subpart A—General

§ 37.1 Purpose.

The purpose of this part is to imple-
ment the transportation and related
provisions of titles II and III of the
Americans with Disabilities Act of
1990.

§ 37.3 Definitions.

As used in this part:
Accessible means, with respect to ve-

hicles and facilities, complying with
the accessibility requirements of parts
37 and 38 of this title.

The Act or ADA means the Americans
with Disabilities Act of 1990 (Pub. L.
101–336, 104 Stat. 327, 42 U.S.C. 12101–
12213 and 47 U.S.C. 225 and 611), as it
may be amended from time to time.

Administrator means Administrator of
the Federal Transit Administration, or
his or her designee.

Alteration means a change to an ex-
isting facility, including, but not lim-
ited to, remodeling, renovation, reha-
bilitation, reconstruction, historic res-
toration, changes or rearrangement in
structural parts or elements, and
changes or rearrangement in the plan
configuration of walls and full-height
partitions. Normal maintenance, re-
roofing, painting or wallpapering, as-
bestos removal, or changes to mechani-
cal or electrical systems are not alter-
ations unless they affect the usability
of the building or facility.

Automated guideway transit system or
AGT means a fixed-guideway transit
system which operates with automated
(driverless) individual vehicles or
multi-car trains. Service may be on a
fixed schedule or in response to a pas-
senger-activated call button.

Auxiliary aids and services includes:
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(1) Qualified interpreters, notetakers,
transcription services, written mate-
rials, telephone headset amplifiers,
assistive listening devices, assistive
listening systems, telephones compat-
ible with hearing aids, closed caption
decoders, closed and open captioning,
text telephones (also known as tele-
phone devices for the deaf, or TDDs),
videotext displays, or other effective
methods of making aurally delivered
materials available to individuals with
hearing impairments;

(2) Qualified readers, taped texts,
audio recordings, Brailled materials,
large print materials, or other effective
methods of making visually delivered
materials available to individuals with
visual impairments;

(3) Acquisition or modification of
equipment or devices; or

(4) Other similar services or actions.
Bus means any of several types of

self-propelled vehicles, generally rub-
ber-tired, intended for use on city
streets, highways, and busways, includ-
ing but not limited to minibuses, forty-
and thirty-foot buses, articulated
buses, double-deck buses, and elec-
trically powered trolley buses, used by
public entities to provide designated
public transportation service and by
private entities to provide transpor-
tation service including, but not lim-
ited to, specified public transportation
services. Self-propelled, rubber-tired
vehicles designed to look like antique
or vintage trolleys are considered
buses.

Commerce means travel, trade, trans-
portation, or communication among
the several states, between any foreign
country or any territory or possession
and any state, or between points in the
same state but through another state
or foreign country.

Commuter authority means any state,
local, regional authority, corporation,
or other entity established for purposes
of providing commuter rail transpor-
tation (including, but not necessarily
limited to, the New York Metropolitan
Transportation Authority, the Con-
necticut Department of Transpor-
tation, the Maryland Department of
Transportation, the Southeastern
Pennsylvania Transportation Author-
ity, the New Jersey Transit Corpora-
tion, the Massachusetts Bay Transpor-

tation Authority, the Port Authority
Trans-Hudson Corporation, and any
successor agencies) and any entity cre-
ated by one or more such agencies for
the purposes of operating, or contract-
ing for the operation of, commuter rail
transportation.

Commuter bus service means fixed
route bus service, characterized by
service predominantly in one direction
during peak periods, limited stops, use
of multi-ride tickets, and routes of ex-
tended length, usually between the
central business district and outlying
suburbs. Commuter bus service may
also include other service, character-
ized by a limited route structure, lim-
ited stops, and a coordinated relation-
ship to another mode of transpor-
tation.

Commuter rail car means a rail pas-
senger car obtained by a commuter au-
thority for use in commuter rail trans-
portation.

Commuter rail transportation means
short-haul rail passenger service oper-
ating in metropolitan and suburban
areas, whether within or across the
geographical boundaries of a state,
usually characterized by reduced fare,
multiple ride, and commutation tick-
ets and by morning and evening peak
period operations. This term does not
include light or rapid rail transpor-
tation.

Demand responsive system means any
system of transporting individuals, in-
cluding the provision of designated
public transportation service by public
entities and the provision of transpor-
tation service by private entities, in-
cluding but not limited to specified
public transportation service, which is
not a fixed route system.

Designated public transportation means
transportation provided by a public en-
tity (other than public school transpor-
tation) by bus, rail, or other convey-
ance (other than transportation by air-
craft or intercity or commuter rail
transportation) that provides the gen-
eral public with general or special serv-
ice, including charter service, on a reg-
ular and continuing basis.

Disability means, with respect to an
individual, a physical or mental im-
pairment that substantially limits one
or more of the major life activities of
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such individual; a record of such an im-
pairment; or being regarded as having
such an impairment.

(1) The phrase physical or mental im-
pairment means—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: neuro-
logical, musculoskeletal, special sense
organs, respiratory including speech
organs, cardiovascular, reproductive,
digestive, genito-urinary, hemic and
lymphatic, skin, and endocrine;

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities;

(iii) The term physical or mental im-
pairment includes, but is not limited to,
such contagious or noncontagious dis-
eases and conditions as orthopedic, vis-
ual, speech, and hearing impairments;
cerebral palsy, epilepsy, muscular dys-
trophy, multiple sclerosis, cancer,
heart disease, diabetes, mental retar-
dation, emotional illness, specific
learning disabilities, HIV disease, tu-
berculosis, drug addiction and alcohol-
ism;

(iv) The phrase physical or mental im-
pairment does not include homosexual-
ity or bisexuality.

(2) The phrase major life activities
means functions such as caring for
one’s self, performing manual tasks,
walking, seeing, hearing, speaking,
breathing, learning, and work.

(3) The phrase has a record of such an
impairment means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) The phrase is regarded as having
such an impairment means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities, but which is
treated by a public or private entity as
constituting such a limitation;

(ii) Has a physical or mental impair-
ment that substantially limits a major
life activity only as a result of the atti-
tudes of others toward such an impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition

but is treated by a public or private en-
tity as having such an impairment.

(5) The term disability does not in-
clude—

(i) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(ii) Compulsive gambling, kleptoma-
nia, or pyromania;

(iii) Psychoactive substance abuse
disorders resulting from the current il-
legal use of drugs.

Facility means all or any portion of
buildings, structures, sites, complexes,
equipment, roads, walks, passageways,
parking lots, or other real or personal
property, including the site where the
building, property, structure, or equip-
ment is located.

Fixed route system means a system of
transporting individuals (other than by
aircraft), including the provision of
designated public transportation serv-
ice by public entities and the provision
of transportation service by private en-
tities, including, but not limited to,
specified public transportation service,
on which a vehicle is operated along a
prescribed route according to a fixed
schedule.

FT Act means the Federal Transit
Act of 1964, as amended (49 U.S.C. App.
1601 et seq.).

High speed rail means a rail service
having the characteristics of intercity
rail service which operates primarily
on a dedicated guideway or track not
used, for the most part, by freight, in-
cluding, but not limited to, trains on
welded rail, magnetically levitated
(maglev) vehicles on a special guide-
way, or other advanced technology ve-
hicles, designed to travel at speeds in
excess of those possible on other types
of railroads.

Individual with a disability means a
person who has a disability, but does
not include an individual who is cur-
rently engaging in the illegal use of
drugs, when a public or private entity
acts on the basis of such use.

Intercity rail passenger car means a
rail car, intended for use by revenue
passengers, obtained by the National
Railroad Passenger Corporation (Am-
trak) for use in intercity rail transpor-
tation.
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Intercity rail transportation means
transportation provided by Amtrak.

Light rail means a streetcar-type ve-
hicle operated on city streets, semi-ex-
clusive rights of way, or exclusive
rights of way. Service may be provided
by step-entry vehicles or by level
boarding.

New vehicle means a vehicle which is
offered for sale or lease after manufac-
ture without any prior use.

Operates includes, with respect to a
fixed route or demand responsive sys-
tem, the provision of transportation
service by a public or private entity it-
self or by a person under a contractual
or other arrangement or relationship
with the entity.

Over-the-road bus means a bus charac-
terized by an elevated passenger deck
located over a baggage compartment.

Paratransit means comparable trans-
portation service required by the ADA
for individuals with disabilities who
are unable to use fixed route transpor-
tation systems.

Private entity means any entity other
than a public entity.

Public entity means:
(1) Any state or local government;
(2) Any department, agency, special

purpose district, or other instrumen-
tality of one or more state or local gov-
ernments; and

(3) The National Railroad Passenger
Corporation (Amtrak) and any com-
muter authority.

Purchase or lease, with respect to ve-
hicles, means the time at which an en-
tity is legally obligated to obtain the
vehicles, such as the time of contract
execution.

Public school transportation means
transportation by schoolbus vehicles of
schoolchildren, personnel, and equip-
ment to and from a public elementary
or secondary school and school-related
activities.

Rapid rail means a subway-type tran-
sit vehicle railway operated on exclu-
sive private rights of way with high
level platform stations. Rapid rail also
may operate on elevated or at grade
level track separated from other traf-
fic.

Remanufactured vehicle means a vehi-
cle which has been structurally re-
stored and has had new or rebuilt

major components installed to extend
its service life.

Secretary means the Secretary of
Transportation or his/her designee.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394, 29 U.S.C. 794), as
amended.

Service animal means any guide dog,
signal dog, or other animal individ-
ually trained to work or perform tasks
for an individual with a disability, in-
cluding, but not limited to, guiding in-
dividuals with impaired vision, alert-
ing individuals with impaired hearing
to intruders or sounds, providing mini-
mal protection or rescue work, pulling
a wheelchair, or fetching dropped
items.

Solicitation means the closing date for
the submission of bids or offers in a
procurement.

Specified public transportation means
transportation by bus, rail, or any
other conveyance (other than aircraft)
provided by a private entity to the gen-
eral public, with general or special
service (including charter service) on a
regular and continuing basis.

Station means, with respect to inter-
city and commuter rail transportation,
the portion of a property located ap-
purtenant to a right of way on which
intercity or commuter rail transpor-
tation is operated, where such portion
is used by the general public and is re-
lated to the provision of such transpor-
tation, including passenger platforms,
designated waiting areas, restrooms,
and, where a public entity providing
rail transportation owns the property,
concession areas, to the extent that
such public entity exercises control
over the selection, design, construc-
tion, or alteration of the property, but
this term does not include flag stops
(i.e., stations which are not regularly
scheduled stops but at which trains
will stop to board or detrain passengers
only on signal or advance notice).

Transit facility means, for purposes of
determining the number of text tele-
phones needed consistent with section
10.3.1(12) of appendix A to this part, a
physical structure the primary func-
tion of which is to facilitate access to
and from a transportation system
which has scheduled stops at the struc-
ture. The term does not include an
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open structure or a physical structure
the primary purpose of which is other
than providing transportation services.

Used vehicle means a vehicle with
prior use.

Vanpool means a voluntary com-
muter ridesharing arrangement, using
vans with a seating capacity greater
than 7 persons (including the driver) or
buses, which provides transportation to
a group of individuals traveling di-
rectly from their homes to their regu-
lar places of work within the same geo-
graphical area, and in which the com-
muter/driver does not receive com-
pensation beyond reimbursement for
his or her costs of providing the serv-
ice.

Vehicle, as the term is applied to pri-
vate entities, does not include a rail
passenger car, railroad locomotive,
railroad freight car, or railroad ca-
boose, or other rail rolling stock de-
scribed in section 242 of title III of the
Act.

Wheelchair means a mobility aid be-
longing to any class of three or four-
wheeled devices, usable indoors, de-
signed for and used by individuals with
mobility impairments, whether oper-
ated manually or powered. A ‘‘common
wheelchair’’ is such a device which
does not exceed 30 inches in width and
48 inches in length measured two
inches above the ground, and does not
weigh more than 600 pounds when occu-
pied.

[56 FR 45621, Sept. 6, 1991, as amended at 58
FR 63101, Nov. 30, 1993; 61 FR 25415, May 21,
1996]

§ 37.5 Nondiscrimination.
(a) No entity shall discriminate

against an individual with a disability
in connection with the provision of
transportation service.

(b) Notwithstanding the provision of
any special transportation service to
individuals with disabilities, an entity
shall not, on the basis of disability,
deny to any individual with a disabil-
ity the opportunity to use the entity’s
transportation service for the general
public, if the individual is capable of
using that service.

(c) An entity shall not require an in-
dividual with a disability to use des-
ignated priority seats, if the individual
does not choose to use these seats.

(d) An entity shall not impose special
charges, not authorized by this part, on
individuals with disabilities, including
individuals who use wheelchairs, for
providing services required by this part
or otherwise necessary to accommo-
date them.

(e) An entity shall not require that
an individual with disabilities be ac-
companied by an attendant.

(f) Private entities that are primarily
engaged in the business of transporting
people and whose operations affect
commerce shall not discriminate
against any individual on the basis of
disability in the full and equal enjoy-
ment of specified transportation serv-
ices. This obligation includes, with re-
spect to the provision of transportation
services, compliance with the require-
ments of the rules of the Department
of Justice concerning eligibility cri-
teria, making reasonable modifica-
tions, providing auxiliary aids and
services, and removing barriers (28 CFR
36.301—36.306).

(g) An entity shall not refuse to serve
an individual with a disability or re-
quire anything contrary to this part
because its insurance company condi-
tions coverage or rates on the absence
of individuals with disabilities or re-
quirements contrary to this part.

(h) It is not discrimination under this
part for an entity to refuse to provide
service to an individual with disabil-
ities because that individual engages in
violent, seriously disruptive, or illegal
conduct. However, an entity shall not
refuse to provide service to an individ-
ual with disabilities solely because the
individual’s disability results in ap-
pearance or involuntary behavior that
may offend, annoy, or inconvenience
employees of the entity or other per-
sons.

§ 37.7 Standards for accessible vehi-
cles.

(a) For purposes of this part, a vehi-
cle shall be considered to be readily ac-
cessible to and usable by individuals
with disabilities if it meets the re-
quirements of this part and the stand-
ards set forth in part 38 of this title.

(b)(1) For purposes of implementing
the equivalent facilitation provision in
§ 38.2 of this subtitle, the following par-
ties may submit to the Administrator
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of the applicable operating administra-
tion a request for a determination of
equivalent facilitation:

(i) A public or private entity that
provides transportation services and is
subject to the provisions of subpart D
or subpart E this part; or

(ii) The manufacturer of a vehicle or
a vehicle component or subsystem to
be used by such entity to comply with
this part.

(2) The requesting party shall provide
the following information with its re-
quest:

(i) Entity name, address, contact per-
son and telephone;

(ii) Specific provision of part 38 of
this title concerning which the entity
is seeking a determination of equiva-
lent facilitation.

(iii) [Reserved]
(iv) Alternative method of compli-

ance, with demonstration of how the
alternative meets or exceeds the level
of accessibility or usability of the vehi-
cle provided in part 38 of this subtitle;
and

(v) Documentation of the public par-
ticipation used in developing an alter-
native method of compliance.

(3) In the case of a request by a pub-
lic entity that provides transportation
services subject to the provisions of
subpart D of this part, the required
public participation shall include the
following:

(i) The entity shall contact individ-
uals with disabilities and groups rep-
resenting them in the community. Con-
sultation with these individuals and
groups shall take place at all stages of
the development of the request for
equivalent facilitation. All documents
and other information concerning the
request shall be available, upon re-
quest, to members of the public.

(ii) The entity shall make its pro-
posed request available for public com-
ment before the request is made final
or transmitted to DOT. In making the
request available for public review, the
entity shall ensure that it is available,
upon request, in accessible formats.

(iii) The entity shall sponsor at least
one public hearing on the request and
shall provide adequate notice of the
hearing, including advertisement in ap-
propriate media, such as newspapers of

general and special interest circulation
and radio announcements.

(4) In the case of a request by a pri-
vate entity that provides transpor-
tation services subject to the provi-
sions of subpart E of this part or a
manufacturer, the private entity or
manufacturer shall consult, in person,
in writing, or by other appropriate
means, with representatives of na-
tional and local organizations rep-
resenting people with those disabilities
who would be affected by the request.

(5) A determination of compliance
will be made by the Administrator of
the concerned operating administra-
tion on a case-by-case basis, with the
concurrence of the Assistant Secretary
for Policy and International Affairs.

(6) Determinations of equivalent fa-
cilitation are made only with respect
to vehicles or vehicle components used
in the provision of transportation serv-
ices covered by subpart D or subpart E
of this part, and pertain only to the
specific situation concerning which the
determination is made. Entities shall
not cite these determinations as indi-
cating that a product or method con-
stitute equivalent facilitations in situ-
ations other than those to which the
determinations specifically pertain.
Entities shall not claim that a deter-
mination of equivalent facilitation in-
dicates approval or endorsement of any
product or method by the Federal gov-
ernment, the Department of Transpor-
tation, or any of its operating adminis-
trations.

(c) Over-the-road buses acquired by
public entities (or by a contractor to a
public entity as provided in § 37.23 of
this part) shall comply with § 38.23 and
subpart G of part 38 of this title.

[56 FR 45621, Sept. 6, 1991, as amended at 58
FR 63101, Nov. 30, 1993; 61 FR 25416, May 21,
1996]

§ 37.9 Standards for accessible trans-
portation facilities.

(a) For purposes of this part, a trans-
portation facility shall be considered
to be readily accessible to and usable
by individuals with disabilities if it
meets the requirements of this part
and the standards set forth in appendix
A to this part.

(b) Facility alterations begun before
January 26, 1992, in a good faith effort
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to make a facility accessible to indi-
viduals with disabilities may be used to
meet the key station requirements set
forth in §§ 37.47 and 37.51 of this part,
even if these alterations are not con-
sistent with the standards set forth in
appendix A to this part, if the modi-
fications complied with the Uniform
Federal Accessibility Standard (UFAS)
(41 CFR part 101–19, subpart 101–19.6) or
ANSI A117.1(1980) (American National
Standards Specification for Making
Buildings and Facilities Accessible to
and Usable by, the Physically Handi-
capped). This paragraph applies only to
alterations of individual elements and
spaces and only to the extent that pro-
visions covering those elements or
spaces are contained in UFAS or ANSI
A117.1, as applicable.

(c) Public entities shall ensure the
construction of new bus stop pads are
in compliance with section 10.2.1.(1) of
appendix A to this part, to the extent
construction specifications are within
their control.

(d)(1) For purposes of implementing
the equivalent facilitation provision in
section 2.2 of appendix A to this part,
the following parties may submit to
the Administrator of the applicable op-
erating administration a request for a
determination of equivalent facilita-
tion:

(i)(A) A public or private entity that
provides transportation facilities sub-
ject to the provisions of subpart C this
part, or other appropriate party with
the concurrence of the Administrator;

(B) With respect to airport facilities,
an entity that is an airport operator
subject to the requirements of 49 CFR
part 27 or regulations implementing
the Americans with Disabilities Act,
an air carrier subject to the require-
ments of 14 CFR part 382, or other ap-
propriate party with the concurrence
of the Administrator.

(ii) The manufacturer of a product or
accessibility feature to be used in the
facility of such entity to comply with
this part.

(2) The requesting party shall provide
the following information with its re-
quest:

(i) Entity name, address, contact per-
son and telephone;

(ii) Specific provision of Appendix A
to Part 37 concerning which the entity

is seeking a determination of equiva-
lent facilitation.

(iii) [Reserved]
(iv) Alternative method of compli-

ance, with demonstration of how the
alternative meets or exceeds the level
of accessibility or usability of the vehi-
cle provided in appendix A to this part;
and

(v) Documentation of the public par-
ticipation used in developing an alter-
native method of compliance.

(3) In the case of a request by a pub-
lic entity that provides transportation
facilities (including an airport opera-
tor), or a request by an air carrier with
respect to airport facilities, the re-
quired public participation shall in-
clude the following:

(i) The entity shall contact individ-
uals with disabilities and groups rep-
resenting them in the community. Con-
sultation with these individuals and
groups shall take place at all stages of
the development of the request for
equivalent facilitation. All documents
and other information concerning the
request shall be available, upon re-
quest, to members of the public.

(ii) The entity shall make its pro-
posed request available for public com-
ment before the request is made final
or transmitted to DOT. In making the
request available for public review, the
entity shall ensure that it is available,
upon request, in accessible formats.

(iii) The entity shall sponsor at least
one public hearing on the request and
shall provide adequate notice of the
hearing, including advertisement in ap-
propriate media, such as newspapers of
general and special interest circulation
and radio announcements.

(4) In the case of a request by a man-
ufacturer or a private entity other
than an air carrier, the manufacturer
or private entity shall consult, in per-
son, in writing, or by other appropriate
means, with representatives of na-
tional and local organizations rep-
resenting people with those disabilities
who would be affected by the request.

(5) A determination of compliance
will be made by the Administrator of
the concerned operating administra-
tion on a case-by-case basis, with the
concurrence of the Assistant Secretary
for Policy and International Affairs.
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(6) Determinations of equivalent fa-
cilitation are made only with respect
to transportation facilities, and per-
tain only to the specific situation con-
cerning which the determination is
made. Entities shall not cite these de-
terminations as indicating that a prod-
ucts or methods constitute equivalent
facilitations in situations other than
those to which the determinations spe-
cifically pertain. Entities shall not
claim that a determination of equiva-
lent facilitation indicates approval or
endorsement of any product or method
by the Federal government, the De-
partment of Transportation, or any of
its operating administrations.

[56 FR 45621, Sept. 6, 1991, as amended at 58
FR 63102, Nov. 30, 1993; 59 FR 46703, Sept. 9,
1994; 61 FR 25416, May 21, 1996]

§ 37.11 Administrative enforcement.

(a) Recipients of Federal financial as-
sistance from the Department of
Transportation are subject to adminis-
trative enforcement of the require-
ments of this part under the provisions
of 49 CFR part 27, subpart C.

(b) Public entities, whether or not
they receive Federal financial assist-
ance, also are subject to enforcement
action as provided by the Department
of Justice.

(c) Private entities, whether or not
they receive Federal financial assist-
ance, are also subject to enforcement
action as provided in the regulations of
the Department of Justice implement-
ing title III of the ADA (28 CFR part
36).

[56 FR 45621, Sept. 6, 1991, as amended at 61
FR 25416, May 21, 1996]

§ 37.13 Effective date for certain vehi-
cle specifications.

(a) The vehicle lift specifications
identified in §§ 38.23(b)(6), 38.83(b)(6),
38.95(b)(6), and 38.125(b)(6) of this title
apply to solicitations for vehicles
under this part after January 25, 1992.

(b) The vehicle door height require-
ments for vehicles over 22 feet identi-
fied in § 38.25(c) of this title apply to so-
licitations for vehicles under this part
after January 25, 1992.

[56 FR 64215, Dec. 9, 1991]

§ 37.15 Temporary suspension of cer-
tain detectable warning require-
ments.

The detectable warning requirements
contained in §§ 4.7.7, 4.29.5, and 4.29.6 of
appendix A to this part are suspended
temporarily until July 26, 1998.

[61 FR 39324, 39325, July 29, 1996]

§§ 37.16—37.19 [Reserved]

Subpart B—Applicability

§ 37.21 Applicability: General.

(a) This part applies to the following
entities, whether or not they receive
Federal financial assistance from the
Department of Transportation:

(1) Any public entity that provides
designated public transportation or
intercity or commuter rail transpor-
tation;

(2) Any private entity that provides
specified public transportation; and

(3) Any private entity that is not pri-
marily engaged in the business of
transporting people but operates a de-
mand responsive or fixed route system.

(b) For entities receiving Federal fi-
nancial assistance from the Depart-
ment of Transportation, compliance
with applicable requirements of this
part is a condition of compliance with
section 504 of the Rehabilitation Act of
1973 and of receiving financial assist-
ance.

(c) Entities to which this part applies
also may be subject to ADA regula-
tions of the Department of Justice (28
CFR parts 35 or 36, as applicable). The
provisions of this part shall be inter-
preted in a manner that will make
them consistent with applicable De-
partment of Justice regulations. In any
case of apparent inconsistency, the
provisions of this part shall prevail.

§ 37.23 Service under contract.

(a) When a public entity enters into a
contractual or other arrangement or
relationship with a private entity to
operate fixed route or demand respon-
sive service, the public entity shall en-
sure that the private entity meets the
requirements of this part that would
apply to the public entity if the public
entity itself provided the service.
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(b) A private entity which purchases
or leases new, used, or remanufactured
vehicles, or remanufactures vehicles,
for use, or in contemplation of use, in
fixed route or demand responsive serv-
ice under contract or other arrange-
ment or relationship with a public en-
tity, shall acquire accessible vehicles
in all situations in which the public en-
tity itself would be required to do so by
this part.

(c) A public entity which enters into
a contractual or other arrangement or
relationship with a private entity to
provide fixed route service shall ensure
that the percentage of accessible vehi-
cles operated by the public entity in its
overall fixed route or demand respon-
sive fleet is not diminished as a result.

(d) A private entity that provides
fixed route or demand responsive trans-
portation service under contract or
other arrangement with another pri-
vate entity shall be governed, for pur-
poses of the transportation service in-
volved, by the provisions of this part
applicable to the other entity.

§ 37.25 University transportation sys-
tems.

(a) Transportation services operated
by private institutions of higher edu-
cation are subject to the provisions of
this part governing private entities not
primarily engaged in the business of
transporting people.

(b) Transportation systems operated
by public institutions of higher edu-
cation are subject to the provisions of
this part governing public entities. If a
public institution of higher education
operates a fixed route system, the re-
quirements of this part governing com-
muter bus service apply to that sys-
tem.

§ 37.27 Transportation for elementary
and secondary education systems.

(a) The requirements of this part do
not apply to public school transpor-
tation.

(b) The requirements of this part do
not apply to the transportation of
school children to and from a private
elementary or secondary school, and
its school-related activities, if the
school is providing transportation serv-
ice to students with disabilities equiva-
lent to that provided to students with-

out disabilities. The test of equivalence
is the same as that provided in § 37.105.
If the school does not meet the require-
ment of this paragraph for exemption
from the requirements of this part, it
is subject to the requirements of this
part for private entities not primarily
engaged in transporting people.

[56 FR 45621, Sept. 6, 1991, as amended at 61
FR 25415, May 21, 1996]

§ 37.29 Private entities providing taxi
service.

(a) Providers of taxi service are sub-
ject to the requirements of this part
for private entities primarily engaged
in the business of transporting people
which provide demand responsive serv-
ice.

(b) Providers of taxi service are not
required to purchase or lease accessible
automobiles. When a provider of taxi
service purchases or leases a vehicle
other than an automobile, the vehicle
is required to be accessible unless the
provider demonstrates equivalency as
provided in § 37.105 of this part. A pro-
vider of taxi service is not required to
purchase vehicles other than auto-
mobiles in order to have a number of
accessible vehicles in its fleet.

(c) Private entities providing taxi
service shall not discriminate against
individuals with disabilities by actions
including, but not limited to, refusing
to provide service to individuals with
disabilities who can use taxi vehicles,
refusing to assist with the stowing of
mobility devices, and charging higher
fares or fees for carrying individuals
with disabilities and their equipment
than are charged to other persons.

§ 37.31 Vanpools.

Vanpool systems which are operated
by public entities, or in which public
entities own or purchase or lease the
vehicles, are subject to the require-
ments of this part for demand respon-
sive service for the general public oper-
ated by public entities. A vanpool sys-
tem in this category is deemed to be
providing equivalent service to individ-
uals with disabilities if a vehicle that
an individual with disabilities can use
is made available to and used by a van-
pool in which such an individual choos-
es to participate.
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§ 37.33 Airport transportation systems.

(a) Transportation systems operated
by public airport operators, which pro-
vide designated public transportation
and connect parking lots and terminals
or provide transportation among ter-
minals, are subject to the requirements
of this part for fixed route or demand
responsive systems, as applicable, oper-
ated by public entities. Public airports
which operate fixed route transpor-
tation systems are subject to the re-
quirements of this part for commuter
bus service operated by public entities.
The provision by an airport of addi-
tional accommodations (e.g., parking
spaces in a close-in lot) is not a sub-
stitute for meeting the requirements of
this part.

(b) Fixed-route transportation sys-
tems operated by public airport opera-
tors between the airport and a limited
number of destinations in the area it
serves are subject to the provisions of
this part for commuter bus systems op-
erated by public entities.

(c) Private jitney or shuttle services
that provide transportation between an
airport and destinations in the area it
serves in a route-deviation or other
variable mode are subject to the re-
quirements of this part for private en-
tities primarily engaged in the busi-
ness of transporting people which pro-
vide demand responsive service. They
may meet equivalency requirements by
such means as sharing or pooling ac-
cessible vehicles among operators, in a
way that ensures the provision of
equivalent service.

§ 37.35 Supplemental service for other
transportation modes.

(a) Transportation service provided
by bus or other vehicle by an intercity
commuter or rail operator, as an exten-
sion of or supplement to its rail serv-
ice, and which connects an intercity
rail station and limited other points, is
subject to the requirements of this part
for fixed route commuter bus service
operated by a public entity.

(b) Dedicated bus service to com-
muter rail systems, with through
ticketing arrangements and which is
available only to users of the com-
muter rail system, is subject to the re-
quirements of this part for fixed route

commuter bus service operated by a
public entity.

§ 37.37 Other applications.

(a) A private entity does not become
subject to the requirements of this part
for public entities, because it receives
an operating subsidy from, is regulated
by, or is granted a franchise or permit
to operate by a public entity.

(b) Shuttle systems and other trans-
portation services operated by pri-
vately-owned hotels, car rental agen-
cies, historical or theme parks, and
other public accommodations are sub-
ject to the requirements of this part
for private entities not primarily en-
gaged in the business of transporting
people. Either the requirements for de-
mand responsive or fixed route service
may apply, depending upon the charac-
teristics of each individual system of
transportation.

(c) Conveyances used by members of
the public primarily for recreational
purposes rather than for transpor-
tation (e.g., amusement park rides, ski
lifts, or historic rail cars or trolleys
operated in museum settings) are not
subject to the requirements of this
part. Such conveyances are subject to
Department of Justice regulations im-
plementing title II or title III of the
ADA (28 CFR part 35 or 36), as applica-
ble.

(d) Transportation services provided
by an employer solely for its own em-
ployees are not subject to the require-
ments of this part. Such services are
subject to the regulations of the Equal
Employment Opportunity Commission
under title I of the ADA (29 CFR part
1630) and, with respect to public enti-
ties, the regulations of the Department
of Justice under title II of the ADA (28
CFR part 35).

(e) Transportation systems operated
by private clubs or establishments ex-
empted from coverage under title II of
the Civil Rights Act of 1964 (42 U.S.C.
2000–a(e)) or religious organizations or
entities controlled by religious organi-
zations are not subject to the require-
ments of this part.

(f) If a parent private company is not
primarily engaged in the business of
transporting people, or is not a place of
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public accommodation, but a subsidi-
ary company or an operationally dis-
tinct segment of the company is pri-
marily engaged in the business of
transporting people, the transportation
service provided by the subsidiary or
segment is subject to the requirements
of this part for private entities pri-
marily engaged in the business of
transporting people.

(g) High-speed rail systems operated
by public entities are subject to the re-
quirements of this part governing
intercity rail systems.

(h) Private rail systems providing
fixed route or specified public transpor-
tation service are subject to the re-
quirements of § 37.107 with respect to
the acquisition of rail passenger cars.
Such systems are subject to the re-
quirements of the regulations of the
Department of Justice implementing
title III of the ADA (28 CFR part 36)
with respect to stations and other fa-
cilities.

§ 37.39 [Reserved]

Subpart C—Transportation
Facilities

§ 37.41 Construction of transportation
facilities by public entities.

A public entity shall construct any
new facility to be used in providing
designated public transportation serv-
ices so that the facility is readily ac-
cessible to and usable by individuals
with disabilities, including individuals
who use wheelchairs. This requirement
also applies to the construction of a
new station for use in intercity or com-
muter rail transportation. For pur-
poses of this section, a facility or sta-
tion is ‘‘new’’ if its construction begins
(i.e., issuance of notice to proceed)
after January 25, 1992, or, in the case of
intercity or commuter rail stations,
after October 7, 1991.

§ 37.43 Alteration of transportation fa-
cilities by public entities.

(a)(1) When a public entity alters an
existing facility or a part of an existing
facility used in providing designated
public transportation services in a way
that affects or could affect the
usability of the facility or part of the
facility, the entity shall make the al-

terations (or ensure that the alter-
ations are made) in such a manner, to
the maximum extent feasible, that the
altered portions of the facility are
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs, upon
the completion of such alterations.

(2) When a public entity undertakes
an alteration that affects or could af-
fect the usability of or access to an
area of a facility containing a primary
function, the entity shall make the al-
teration in such a manner that, to the
maximum extent feasible, the path of
travel to the altered area and the bath-
rooms, telephones, and drinking foun-
tains serving the altered area are read-
ily accessible to and usable by individ-
uals with disabilities, including indi-
viduals who use wheelchairs, upon
completion of the alterations. Provided,
that alterations to the path of travel,
drinking fountains, telephones and
bathrooms are not required to be made
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs, if the
cost and scope of doing so would be dis-
proportionate.

(3) The requirements of this para-
graph also apply to the alteration of
existing intercity or commuter rail
stations by the responsible person for,
owner of, or person in control of the
station.

(4) The requirements of this section
apply to any alteration which begins
(i.e., issuance of notice to proceed or
work order, as applicable) after Janu-
ary 25, 1992, or, in the case of intercity
and commuter rail stations, after Octo-
ber 7, 1991.

(b) As used in this section, the phrase
to the maximum extent feasible applies to
the occasional case where the nature of
an existing facility makes it impos-
sible to comply fully with applicable
accessibility standards through a
planned alteration. In these cir-
cumstances, the entity shall provide
the maximum physical accessibility
feasible. Any altered features of the fa-
cility or portion of the facility that
can be made accessible shall be made
accessible. If providing accessibility to
certain individuals with disabilities
(e.g., those who use wheelchairs) would
not be feasible, the facility shall be
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made accessible to individuals with
other types of disabilities (e.g., those
who use crutches, those who have im-
paired vision or hearing, or those who
have other impairments).

(c) As used in this section, a primary
function is a major activity for which
the facility is intended. Areas of trans-
portation facilities that involve pri-
mary functions include, but are not
necessarily limited to, ticket purchase
and collection areas, passenger waiting
areas, train or bus platforms, baggage
checking and return areas and employ-
ment areas (except those involving
non-occupiable spaces accessed only by
ladders, catwalks, crawl spaces, very
narrow passageways, or freight (non-
passenger) elevators which are fre-
quented only by repair personnel).

(d) As used in this section, a ‘‘path of
travel’’ includes a continuous, unob-
structed way of pedestrian passage by
means of which the altered area may
be approached, entered, and exited, and
which connects the altered area with
an exterior approach (including side-
walks, parking areas, and streets), an
entrance to the facility, and other
parts of the facility. The term also in-
cludes the restrooms, telephones, and
drinking fountains serving the altered
area. An accessible path of travel may
include walks and sidewalks, curb
ramps and other interior or exterior
pedestrian ramps, clear floor paths
through corridors, waiting areas, con-
courses, and other improved areas,
parking access aisles, elevators and
lifts, bridges, tunnels, or other passage-
ways between platforms, or a combina-
tion of these and other elements.

(e)(1) Alterations made to provide an
accessible path of travel to the altered
area will be deemed disproportionate
to the overall alteration when the cost
exceeds 20 percent of the cost of the al-
teration to the primary function area
(without regard to the costs of acces-
sibility modifications).

(2) Costs that may be counted as ex-
penditures required to provide an ac-
cessible path of travel include:

(i) Costs associated with providing an
accessible entrance and an accessible
route to the altered area (e.g., widen-
ing doorways and installing ramps);

(ii) Costs associated with making
restrooms accessible (e.g., grab bars,

enlarged toilet stalls, accessible faucet
controls);

(iii) Costs associated with providing
accessible telephones (e.g., relocation
of phones to an accessible height, in-
stallation of amplification devices or
TDDs);

(iv) Costs associated with relocating
an inaccessible drinking fountain.

(f)(1) When the cost of alterations
necessary to make a path of travel to
the altered area fully accessible is dis-
proportionate to the cost of the overall
alteration, then such areas shall be
made accessible to the maximum ex-
tent without resulting in dispropor-
tionate costs;

(2) In this situation, the public entity
should give priority to accessible ele-
ments that will provide the greatest
access, in the following order:

(i) An accessible entrance;
(ii) An accessible route to the altered

area;
(iii) At least one accessible restroom

for each sex or a single unisex restroom
(where there are one or more rest-
rooms);

(iv) Accessible telephones;
(v) Accessible drinking fountains;
(vi) When possible, other accessible

elements (e.g., parking, storage,
alarms).

(g) If a public entity performs a se-
ries of small alterations to the area
served by a single path of travel rather
than making the alterations as part of
a single undertaking, it shall nonethe-
less be responsible for providing an ac-
cessible path of travel.

(h)(1) If an area containing a primary
function has been altered without pro-
viding an accessible path of travel to
that area, and subsequent alterations
of that area, or a different area on the
same path of travel, are undertaken
within three years of the original alter-
ation, the total cost of alteration to
the primary function areas on that
path of travel during the preceding
three year period shall be considered in
determining whether the cost of mak-
ing that path of travel is disproportion-
ate;

(2) For the first three years after
January 26, 1992, only alterations un-
dertaken between that date and the
date of the alteration at issue shall be
considered in determining if the cost of
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providing accessible features is dis-
proportionate to the overall cost of the
alteration.

(3) Only alterations undertaken after
January 26, 1992, shall be considered in
determining if the cost of providing an
accessible path of travel is dispropor-
tionate to the overall cost of the alter-
ation.

§ 37.45 Construction and alteration of
transportation facilities by private
entities.

In constructing and altering transit
facilities, private entities shall comply
with the regulations of the Department
of Justice implementing Title III of the
ADA (28 CFR part 36).

§ 37.47 Key stations in light and rapid
rail systems.

(a) Each public entity that provides
designated public transportation by
means of a light or rapid rail system
shall make key stations on its system
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs. This
requirement is separate from and in ad-
dition to requirements set forth in
§ 37.43 of this part.

(b) Each public entity shall deter-
mine which stations on its system are
key stations. The entity shall identify
key stations, using the planning and
public participation process set forth
in paragraph (d) of this section, and
taking into consideration the following
criteria:

(1) Stations where passenger
boardings exceed average station pas-
senger boardings on the rail system by
at least fifteen percent, unless such a
station is close to another accessible
station;

(2) Transfer stations on a rail line or
between rail lines;

(3) Major interchange points with
other transportation modes, including
stations connecting with major park-
ing facilities, bus terminals, intercity
or commuter rail stations, passenger
vessel terminals, or airports;

(4) End stations, unless an end sta-
tion is close to another accessible sta-
tion; and

(5) Stations serving major activity
centers, such as employment or gov-
ernment centers, institutions of higher

education, hospitals or other major
health care facilities, or other facili-
ties that are major trip generators for
individuals with disabilities.

(c)(1) Unless an entity receives an ex-
tension under paragraph (c)(2) of this
section, the public entity shall achieve
accessibility of key stations as soon as
possible, but in no case later than July
26, 1993, except that an entity is not re-
quired to complete installation of de-
tectable warnings required by section
10.3.2(2) of appendix A to this part until
July 26, 1994.

(2) The FTA Administrator may
grant an extension of this completion
date for key station accessibility for a
period up to July 26, 2020, provided that
two-thirds of key stations are made ac-
cessible by July 26, 2010. Extensions
may be granted as provided in para-
graph (e) of this section.

(d) The public entity shall develop a
plan for compliance for this section.
The plan shall be submitted to the ap-
propriate FTA regional office by July
26, 1992. (See appendix B to this part for
list.)

(1) The public entity shall consult
with individuals with disabilities af-
fected by the plan. The public entity
also shall hold at least one public hear-
ing on the plan and solicit comments
on it. The plan submitted to FTA shall
document this public participation, in-
cluding summaries of the consultation
with individuals with disabilities and
the comments received at the hearing
and during the comment period. The
plan also shall summarize the public
entity’s responses to the comments and
consultation.

(2) The plan shall establish mile-
stones for the achievement of required
accessibility of key stations, consist-
ent with the requirements of this sec-
tion.

(e) A public entity wishing to apply
for an extension of the July 26, 1993,
deadline for key station accessibility
shall include a request for an extension
with its plan submitted to FTA under
paragraph (d) of this section. Exten-
sions may be granted only with respect
to key stations which need extraor-
dinarily expensive structural changes
to, or replacement of, existing facili-
ties (e.g., installations of elevators,
raising the entire passenger platform,
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or alterations of similar magnitude and
cost). Requests for extensions shall
provide for completion of key station
accessibility within the time limits set
forth in paragraph (c) of this section.
The FTA Administrator may approve,
approve with conditions, modify, or
disapprove any request for an exten-
sion.

[56 FR 45621, Sept. 6, 1991, as amended at 58
FR 63102, Nov. 30, 1993]

§ 37.49 Designation of responsible per-
son(s) for intercity and commuter
rail stations.

(a) The responsible person(s) des-
ignated in accordance with this section
shall bear the legal and financial re-
sponsibility for making a key station
accessible in the same proportion as
determined under this section.

(b) In the case of a station more than
fifty percent of which is owned by a
public entity, the public entity is the
responsible party.

(c) In the case of a station more than
fifty percent of which is owned by a
private entity the persons providing
commuter or intercity rail service to
the station are the responsible parties,
in a proportion equal to the percentage
of all passenger boardings at the sta-
tion attributable to the service of each,
over the entire period during which the
station is made accessible.

(d) In the case of a station of which
no entity owns more than fifty percent,
the owners of the station (other than
private entity owners) and persons pro-
viding intercity or commuter rail serv-
ice to the station are the responsible
persons.

(1) Half the responsibility for the sta-
tion shall be assumed by the owner(s)
of the station. The owners shall share
this responsibility in proportion to
their ownership interest in the station,
over the period during which the sta-
tion is made accessible.

(2) The person(s) providing commuter
or intercity rail service to the station
shall assume the other half of the re-
sponsibility. These persons shall share
this responsibility. These persons shall
share this responsibility for the station
in a proportion equal to the percentage
of all passenger boardings at the sta-
tion attributable to the service of each,

over the period during which the sta-
tion is made accessible.

(e) Persons who must share respon-
sibility for station accessibility under
paragraphs (c) and (d) of this section
may, by agreement, allocate their re-
sponsibility in a manner different from
that provided in this section.

§ 37.51 Key stations in commuter rail
systems.

(a) The responsible person(s) shall
make key stations on its system read-
ily accessible to and usable by individ-
uals with disabilities, including indi-
viduals who use wheelchairs. This re-
quirement is separate from and in addi-
tion to requirements set forth in § 37.43
of this part.

(b) Each commuter authority shall
determine which stations on its system
are key stations. The commuter au-
thority shall identify key stations,
using the planning and public partici-
pation process set forth in paragraph
(d) of this section, and taking into con-
sideration the following criteria:

(1) Stations where passenger
boardings exceed average station pas-
senger boardings on the rail system by
at least fifteen percent, unless such a
station is close to another accessible
station;

(2) Transfer stations on a rail line or
between rail lines;

(3) Major interchange points with
other transportation modes, including
stations connecting with major park-
ing facilities, bus terminals, intercity
or commuter rail stations, passenger
vessel terminals, or airports;

(4) End stations, unless an end sta-
tion is close to another accessible sta-
tion; and

(5) Stations serving major activity
centers, such as employment or gov-
ernment centers, institutions of higher
education, hospitals or other major
health care facilities, or other facili-
ties that are major trip generators for
individuals with disabilities.

(c)(1) Except as provided in this para-
graph, the responsible person(s) shall
achieve accessibility of key stations as
soon as possible, but in no case later
than July 26, 1993, except that an en-
tity is not required to complete instal-
lation of detectable warnings required
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by section 10.3.2(2) of appendix A to
this part until July 26, 1994.

(2) The FTA Administrator may
grant an extension of this deadline for
key station accessibility for a period
up to July 26, 2010. Extensions may be
granted as provided in paragraph (e) of
this section.

(d) The commuter authority and re-
sponsible person(s) for stations in-
volved shall develop a plan for compli-
ance for this section. This plan shall be
completed and submitted to FTA by
July 26, 1992.

(1) The commuter authority and re-
sponsible person(s) shall consult with
individuals with disabilities affected by
the plan. The commuter authority and
responsible person(s) also shall hold at
least one public hearing on the plan
and solicit comments on it. The plan
shall document this public participa-
tion, including summaries of the con-
sultation with individuals with disabil-
ities and the comments received at the
hearing and during the comment pe-
riod. The plan also shall summarize the
responsible person(s) responses to the
comments and consultation.

(2) The plan shall establish mile-
stones for the achievement of required
accessibility of key stations, consist-
ent with the requirements of this sec-
tion.

(3) The commuter authority and re-
sponsible person(s) of each key station
identified in the plan shall, by mutual
agreement, designate a project man-
ager for the purpose of undertaking the
work of making the key station acces-
sible.

(e) Any commuter authority and/or
responsible person(s) wishing to apply
for an extension of the July 26, 1993,
deadline for key station accessibility
shall include a request for extension
with its plan submitted to under para-
graph (d) of this section. Extensions
may be granted only in a case where
raising the entire passenger platform is
the only means available of attaining
accessibility or where other extraor-
dinarily expensive structural changes
(e.g., installations of elevators, or al-
terations of magnitude and cost simi-
lar to installing an elevator or raising
the entire passenger platform) are nec-
essary to attain accessibility. Requests
for extensions shall provide for comple-

tion of key station accessibility within
the time limits set forth in paragraph
(c) of this section. The FTA Adminis-
trator may approve, approve with con-
ditions, modify, or disapprove any re-
quest for an extension.

[56 FR 45621, Sept. 6, 1991, as amended at 58
FR 63102, Nov. 30, 1993]

§ 37.53 Exception for New York and
Philadelphia.

(a) The following agreements entered
into in New York, New York, and
Philadelphia, Pennsylvania, contain
lists of key stations for the public enti-
ties that are a party to those agree-
ments for those service lines identified
in the agreements. The identification
of key stations under these agreements
is deemed to be in compliance with the
requirements of this Subpart.

(1) Settlement Agreement by and
among Eastern Paralyzed Veterans As-
sociation, Inc., James J. Peters,
Terrance Moakley, and Denise
Figueroa, individually and as rep-
resentatives of the class of all persons
similarly situated (collectively, ‘‘the
EPVA class representatives’’); and
Metropolitan Transportation Author-
ity, New York City Transit Authority,
and Manhattan and Bronx Surface
Transit Operating Authority (October
4, 1984).

(2) Settlement Agreement by and be-
tween Eastern Paralyzed Veterans As-
sociation of Pennsylvania, Inc., and
James J. Peters, individually; and Dud-
ley R. Sykes, as Commissioner of the
Philadelphia Department of Public
Property, and his successors in office
and the City of Philadelphia (collec-
tively ‘‘the City’’) and Southeastern
Pennsylvania Transportation Author-
ity (June 28, 1989).

(b) To comply with §§ 37.47 (b) and (d)
or 37.51 (b) and (d) of this part, the en-
tities named in the agreements are re-
quired to use their public participation
and planning processes only to develop
and submit to the FTA Administrator
plans for timely completion of key sta-
tion accessibilty, as provided in this
subpart.

(c) In making accessible the key sta-
tions identified under the agreements
cited in this section, the entities
named in the agreements are subject to
the requirements of § 37.9 of this part.
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§ 37.55 Intercity rail station accessibil-
ity.

All intercity rail stations shall be
made readily accessible to and usable
by individuals with disabilities, includ-
ing individuals who use wheelchairs, as
soon as practicable, but in no event
later than July 26, 2010. This require-
ment is separate from and in addition
to requirements set forth in § 37.43 of
this part.

§ 37.57 Required cooperation.
An owner or person in control of an

intercity or commuter rail station
shall provide reasonable cooperation to
the responsible person(s) for that sta-
tion with respect to the efforts of the
responsible person to comply with the
requirements of this subpart.

§ 37.59 Differences in accessibility
completion dates.

Where different completion dates for
accessible stations are established
under this part for a station or por-
tions of a station (e.g., extensions of
different periods of time for a station
which serves both rapid and commuter
rail systems), accessibility to the fol-
lowing elements of the station shall be
achieved by the earlier of the comple-
tion dates involved:

(a) Common elements of the station;
(b) Portions of the facility directly

serving the rail system with the earlier
completion date; and

(c) An accessible path from common
elements of the station to portions of
the facility directly serving the rail
system with the earlier completion
date.

§ 37.61 Public transportation programs
and activities in existing facilities.

(a) A public entity shall operate a
designated public transportation pro-
gram or activity conducted in an exist-
ing facility so that, when viewed in its
entirety, the program or activity is
readily accessible to and usable by in-
dividuals with disabilities.

(b) This section does not require a
public entity to make structural
changes to existing facilities in order
to make the facilities accessible by in-
dividuals who use wheelchairs, unless
and to the extent required by § 37.43
(with respect to alterations) or §§ 37.47

or 37.51 of this part (with respect to
key stations). Entities shall comply
with other applicable accessibility re-
quirements for such facilities.

(c) Public entities, with respect to fa-
cilities that, as provided in paragraph
(b) of this section, are not required to
be made accessible to individuals who
use wheelchairs, are not required to
provide to such individuals services
made available to the general public at
such facilities when the individuals
could not utilize or benefit from the
services.

§§ 37.63—37.69 [Reserved]

Subpart D—Acquisition of Acces-
sible Vehicles By Public Enti-
ties

§ 37.71 Purchase or lease of new non-
rail vehicles by public entities oper-
ating fixed route systems.

(a) Except as provided elsewhere in
this section, each public entity operat-
ing a fixed route system making a so-
licitation after August 25, 1990, to pur-
chase or lease a new bus or other new
vehicle for use on the system, shall en-
sure that the vehicle is readily acces-
sible to and usable by individuals with
disabilities, including individuals who
use wheelchairs.

(b) A pubilc entity may purchase or
lease a new bus that is not readily ac-
cessible to and usable by individuals
with disabilities, including individuals
who use wheelchairs, if it applies for,
and the FTA Administrator grants, a
waiver as provided for in this section.

(c) Before submitting a request for
such a waiver, the public entity shall
hold at least one public hearing con-
cerning the proposed request.

(d) The FTA Administrator may
grant a request for such a waiver if the
public entity demonstrates to the FTA
Administrator’s satisfaction that—

(1) The initial solicitation for new
buses made by the public entity speci-
fied that all new buses were to be lift-
equipped and were to be otherwise ac-
cessible to and usable by individuals
with disabilities;

(2) Hydraulic, electromechanical, or
other lifts for such new buses could not
be provided by any qualified lift manu-
facturer to the manufacturer of such
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new buses in sufficient time to comply
with the solicitation; and

(3) Any further delay in purchasing
new buses equipped with such nec-
essary lifts would significantly impair
transportation services in the commu-
nity served by the public entity.

(e) The public entity shall include
with its waiver request a copy of the
initial solicitation and written docu-
mentation from the bus manufacturer
of its good faith efforts to obtain lifts
in time to comply with the solicita-
tion, and a full justification for the as-
sertion that the delay in bus procure-
ment needed to obtain a lift-equipped
bus would significantly impair trans-
portation services in the community.
This documentation shall include a
specific date at which the lifts could be
supplied, copies of advertisements in
trade publications and inquiries to
trade associations seeking lifts, and
documentation of the public hearing.

(f) Any waiver granted by the FTA
Administrator under this section shall
be subject to the following conditions:

(1) The waiver shall apply only to the
particular bus delivery to which the
waiver request pertains;

(2) The waiver shall include a termi-
nation date, which will be based on in-
formation concerning when lifts will
become available for installation on
the new buses the public entity is pur-
chasing. Buses delivered after this
date, even though procured under a so-
licitation to which a waiver applied,
shall be equipped with lifts;

(3) Any bus obtained subject to the
waiver shall be capable of accepting a
lift, and the public entity shall install
a lift as soon as one becomes available;

(4) Such other terms and conditions
as the FTA Administrator may impose.

(g)(1) When the FTA Administrator
grants a waiver under this section, he/
she shall promptly notify the appro-
priate committees of Congress.

(2) If the FTA Administrator has rea-
sonable cause to believe that a public
entity fraudulently applied for a waiv-
er under this section, the FTA Admin-
istrator shall:

(i) Cancel the waiver if it is still in
effect; and

(ii) Take other appropriate action.

§ 37.73 Purchase or lease of used non-
rail vehicles by public entities oper-
ating fixed route systems.

(a) Except as provided elsewhere in
this section, each public entity operat-
ing a fixed route system purchasing or
leasing, after August 25, 1990, a used
bus or other used vehicle for use on the
system, shall ensure that the vehicle is
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs.

(b) A public entity may purchase or
lease a used vehicle for use on its fixed
route system that is not readily acces-
sible to and usable by individuals with
disabilities if, after making dem-
onstrated good faith efforts to obtain
an accessible vehicle, it is unable to do
so.

(c) Good faith efforts shall include at
least the following steps:

(1) An initial solicitation for used ve-
hicles specifying that all used vehicles
are to be lift-equipped and otherwise
accessible to and usable by individuals
with disabilities, or, if an initial solici-
tation is not used, a documented com-
munication so stating;

(2) A nationwide search for accessible
vehicles, involving specific inquiries to
used vehicle dealers and other transit
providers; and

(3) Advertising in trade publications
and contacting trade associations.

(d) Each public entity purchasing or
leasing used vehicles that are not read-
ily accessible to and usable by individ-
uals with disabilities shall retain docu-
mentation of the specific good faith ef-
forts it made for three years from the
date the vehicles were purchased.
These records shall be made available,
on request, to the FTA Administrator
and the public.

§ 37.75 Remanufacture of non-rail ve-
hicles and purchase or lease of re-
manufactured non-rail vehicles by
public entities operating fixed
route systems.

(a) This section applies to any public
entity operating a fixed route system
which takes one of the following ac-
tions:

(1) After August 25, 1990, remanufac-
tures a bus or other vehicle so as to ex-
tend its useful life for five years or
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more or makes a solicitation for such
remanufacturing; or

(2) Purchases or leases a bus or other
vehicle which has been remanufactured
so as to extend its useful life for five
years or more, where the purchase or
lease occurs after August 25, 1990, and
during the period in which the useful
life of the vehicle is extended.

(b) Vehicles acquired through the ac-
tions listed in paragraph (a) of this sec-
tion shall, to the maximum extent fea-
sible, be readily accessible to and usa-
ble by individuals with disabilities, in-
cluding individuals who use wheel-
chairs.

(c) For purposes of this section, it
shall be considered feasible to remanu-
facture a bus or other motor vehicle so
as to be readily accessible to and usa-
ble by individuals with disabilities, in-
cluding individuals who use wheel-
chairs, unless an engineering analysis
demonstrates that including accessibil-
ity features required by this part would
have a significant adverse effect on the
structural integrity of the vehicle.

(d) If a public entity operates a fixed
route system, any segment of which is
included on the National Register of
Historic Places, and if making a vehi-
cle of historic character used solely on
such segment readily accessible to and
usable by individuals with disabilities
would significantly alter the historic
character of such vehicle, the public
entity has only to make (or purchase
or lease a remanufactured vehicle
with) those modifications to make the
vehicle accessible which do not alter
the historic character of such vehicle,
in consultation with the National Reg-
ister of Historic Places.

(e) A public entity operating a fixed
route system as described in paragraph
(d) of this section may apply in writing
to the FTA Administrator for a deter-
mination of the historic character of
the vehicle. The FTA Administrator
shall refer such requests to the Na-
tional Register of Historic Places, and
shall rely on its advice in making de-
terminations of the historic character
of the vehicle.

§ 37.77 Purchase or lease of new non-
rail vehicles by public entities oper-
ating a demand responsive system
for the general public.

(a) Except as provided in this section,
a public entity operating a demand re-
sponsive system for the general public
making a solicitation after August 25,
1990, to purchase or lease a new bus or
other new vehicle for use on the sys-
tem, shall ensure that the vehicle is
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs.

(b) If the system, when viewed in its
entirety, provides a level of service to
individuals with disabilities, including
individuals who use wheelchairs, equiv-
alent to the level of service it provides
to individuals without disabilities, it
may purchase new vehicles that are
not readily accessible to and usable by
individuals with disabilities.

(c) For purposes of this section, a de-
mand responsive system, when viewed
in its entirety, shall be deemed to pro-
vide equivalent service if the service
available to individuals with disabil-
ities, including individuals who use
wheelchairs, is provided in the most in-
tegrated setting appropriate to the
needs of the individual and is equiva-
lent to the service provided other indi-
viduals with respect to the following
service characteristics:

(1) Response time;
(2) Fares;
(3) Geographic area of service;
(4) Hours and days of service;
(5) Restrictions or priorities based on

trip purpose;
(6) Availability of information and

reservations capability; and
(7) Any constraints on capacity or

service availability.
(d) A public entity receiving FTA

funds under section 18 or a public en-
tity in a small urbanized area which re-
ceives FTA funds under Section 9 from
a state administering agency rather
than directly from FTA, which deter-
mines that its service to individuals
with disabilities is equivalent to that
provided other persons shall, before
any procurement of an inaccessible ve-
hicle, file with the appropriate state
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program office a certificate that it pro-
vides equivalent service meeting the
standards of paragraph (c) of this sec-
tion. Public entities operating demand
responsive service receiving funds
under any other section of the FT Act
shall file the certificate with the ap-
propriate FTA regional office. A public
entity which does not receive FTA
funds shall make such a certificate and
retain it in its files, subject to inspec-
tion on request of FTA. All certificates
under this paragraph may be made and
filed in connection with a particular
procurement or in advance of a pro-
curement; however, no certificate shall
be valid for more than one year. A copy
of the required certificate is found in
appendix C to this part.

(e) The waiver mechanism set forth
in § 37.71(b)–(g) (unavailability of lifts)
of this subpart shall also be available
to public entities operating a demand
responsive system for the general pub-
lic.

§ 37.79 Purchase or lease of new rail
vehicles by public entities operat-
ing rapid or light rail systems.

Each public entity operating a rapid
or light rail system making a solicita-
tion after August 25, 1990, to purchase
or lease a new rapid or light rail vehi-
cle for use on the system shall ensure
that the vehicle is readily accessible to
and usable by individuals with disabil-
ities, including individuals who use
wheelchairs.

§ 37.81 Purchase or lease of used rail
vehicles by public entities operat-
ing rapid or light rail systems.

(a) Except as provided elsewhere in
this section, each public entity operat-
ing a rapid or light rail system which,
after August 25, 1990, purchases or
leases a used rapid or light rail vehicle
for use on the system shall ensure that
the vehicle is readily accessible to and
usable by individuals with disabilities,
including individuals who use wheel-
chairs.

(b) A public entity may purchase or
lease a used rapid or light rail vehicle
for use on its rapid or light rail system
that is not readily accessible to and us-
able by individuals if, after making
demonstrated good faith efforts to ob-

tain an accessible vehicle, it is unable
to do so.

(c) Good faith efforts shall include at
least the following steps:

(1) The initial solicitation for used
vehicles made by the public entity
specifying that all used vehicles were
to be accessible to and usable by indi-
viduals with disabilities, or, if a solici-
tation is not used, a documented com-
munication so stating;

(2) A nationwide search for accessible
vehicles, involving specific inquiries to
manufacturers and other transit pro-
viders; and

(3) Advertising in trade publications
and contacting trade associations.

(d) Each public entity purchasing or
leasing used rapid or light rail vehicles
that are not readily accessible to and
usable by individuals with disabilities
shall retain documentation of the spe-
cific good faith efforts it made for
three years from the date the vehicles
were purchased. These records shall be
made available, on request, to the FTA
Administrator and the public.

§ 37.83 Remanufacture of rail vehicles
and purchase or lease of remanu-
factured rail vehicles by public en-
tities operating rapid or light rail
systems.

(a) This section applies to any public
entity operating a rapid or light rail
system which takes one of the follow-
ing actions:

(1) After August 25, 1990, remanufac-
tures a light or rapid rail vehicle so as
to extend its useful life for five years
or more or makes a solicitation for
such remanufacturing;

(2) Purchases or leases a light or
rapid rail vehicle which has been re-
manufactured so as to extend its useful
life for five years or more, where the
purchase or lease occurs after August
25, 1990, and during the period in which
the useful life of the vehicle is ex-
tended.

(b) Vehicles acquired through the ac-
tions listed in paragraph (a) of this sec-
tion shall, to the maximum extent fea-
sible, be readily accessible to and usa-
ble by individuals with disabilities, in-
cluding individuals who use wheel-
chairs.

(c) For purposes of this section, it
shall be considered feasible to remanu-
facture a rapid or light rail vehicle so
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as to be readily accessible to and usa-
ble by individuals with disabilities, in-
cluding individuals who use wheel-
chairs, unless an engineering analysis
demonstrates that doing so would have
a significant adverse effect on the
structural integrity of the vehicle.

(d) If a public entity operates a rapid
or light rail system any segment of
which is included on the National Reg-
ister of Historic Places and if making a
rapid or light rail vehicle of historic
character used solely on such segment
readily accessible to and usable by in-
dividuals with disabilities would sig-
nificantly alter the historic character
of such vehicle, the public entity need
only make (or purchase or lease a re-
manufactured vehicle with) those
modifications that do not alter the his-
toric character of such vehicle.

(e) A public entity operating a fixed
route system as described in paragraph
(d) of this section may apply in writing
to the FTA Administrator for a deter-
mination of the historic character of
the vehicle. The FTA Administrator
shall refer such requests to the Na-
tional Register of Historic Places and
shall rely on its advice in making a de-
termination of the historic character
of the vehicle.

§ 37.85 Purchase or lease of new inter-
city and commuter rail cars.

Amtrak or a commuter authority
making a solicitation after August 25,
1990, to purchase or lease a new inter-
city or commuter rail car for use on
the system shall ensure that the vehi-
cle is readily accessible to and usable
by individuals with disabilities, includ-
ing individuals who use wheelchairs.

§ 37.87 Purchase or lease of used inter-
city and commuter rail cars.

(a) Except as provided elsewhere in
this section, Amtrak or a commuter
authority purchasing or leasing a used
intercity or commuter rail car after
August 25, 1990, shall ensure that the
car is readily accessible to and usable
by individuals with disabilities, includ-
ing individuals who use wheelchairs.

(b) Amtrak or a commuter authority
may purchase or lease a used intercity
or commuter rail car that is not read-
ily accessible to and usable by individ-
uals if, after making demonstrated

good faith efforts to obtain an acces-
sible vehicle, it is unable to do so.

(c) Good faith efforts shall include at
least the following steps:

(1) An initial solicitation for used ve-
hicles specifying that all used vehicles
accessible to and usable by individuals
with disabilities;

(2) A nationwide search for accessible
vehicles, involving specific inquiries to
used vehicle dealers and other transit
providers; and

(3) Advertising in trade publications
and contacting trade associations.

(d) When Amtrak or a commuter au-
thority leases a used intercity or com-
muter rail car for a period of seven
days or less, Amtrak or the commuter
authority may make and document
good faith efforts as provided in this
paragraph instead of in the ways pro-
vided in paragraph (c) of this section:

(1) By having and implementing, in
its agreement with any intercity rail-
road or commuter authority that
serves as a source of used intercity or
commuter rail cars for a lease of seven
days or less, a provision requiring that
the lessor provide all available acces-
sible rail cars before providing any in-
accessible rail cars.

(2) By documenting that, when there
is more than one source of intercity or
commuter rail cars for a lease of seven
days or less, the lessee has obtained all
available accessible intercity or com-
muter rail cars from all sources before
obtaining inaccessible intercity or
commuter rail cars from any source.

(e) Amtrak and commuter authori-
ties purchasing or leasing used inter-
city or commuter rail cars that are not
readily accessible to and usable by in-
dividuals with disabilities shall retain
documentation of the specific good
faith efforts that were made for three
years from the date the cars were pur-
chased. These records shall be made
available, on request, to the Federal
Railroad Administration or FTA Ad-
ministrator, as applicable. These
records shall be made available to the
public, on request.

[56 FR 45621, Sept. 6, 1991, as amended at 58
FR 63102, Nov. 30, 1993]
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§ 37.89 Remanufacture of intercity and
commuter rail cars and purchase or
lease of remanufactured intercity
and commuter rail cars.

(a) This section applies to Amtrak or
a commuter authority which takes one
of the following actions:

(1) Remanufactures an intercity or
commuter rail car so as to extend its
useful life for ten years or more;

(2) Purchases or leases an intercity
or commuter rail car which has been
remanufactured so as to extend its use-
ful life for ten years or more.

(b) Intercity and commuter rail cars
listed in paragraph (a) of this section
shall, to the maximum extent feasible,
be readily accessible to and usable by
individuals with disabilities, including
individuals who use wheelchairs.

(c) For purposes of this section, it
shall be considered feasible to remanu-
facture an intercity or commuter rail
car so as to be readily accessible to and
usable by individuals with disabilities,
including individuals who use wheel-
chairs, unless an engineering analysis
demonstrates that remanufacturing
the car to be accessible would have a
significant adverse effect on the struc-
tural integrity of the car.

§ 37.91 Wheelchair locations and food
service on intercity rail trains.

(a) As soon as practicable, but in no
event later than July 26, 1995, each per-
son providing intercity rail service
shall provide on each train a number of
spaces—

(1) To park wheelchairs (to accommo-
date individuals who wish to remain in
their wheelchairs) equal to not less
than one half of the number of single
level rail passenger coaches in the
train; and

(2) To fold and store wheelchairs (to
accommodate individuals who wish to
transfer to coach seats) equal to not
less than one half the number of single
level rail passenger coaches in the
train.

(b) As soon as practicable, but in no
event later than July 26, 2000, each per-
son providing intercity rail service
shall provide on each train a number of
spaces—

(1) To park wheelchairs (to accommo-
date individuals who wish to remain in
their wheelchairs) equal to not less

than the total number of single level
rail passenger coaches in the train; and

(2) To fold and store wheelchairs (to
accommodate individuals who wish to
transfer to coach seats) equal to not
less than the total number of single
level rail passenger coaches in the
train.

(c) In complying with paragraphs (a)
and (b) of this section, a person provid-
ing intercity rail service may not pro-
vide more than two spaces to park
wheelchairs nor more than two spaces
to fold and store wheelchairs in any
one coach or food service car.

(d) Unless not practicable, a person
providing intercity rail transportation
shall place an accessible car adjacent
to the end of a single level dining car
through which an individual who uses a
wheelchair may enter.

(e) On any train in which either a
single level or bi-level dining car is
used to provide food service, a person
providing intercity rail service shall
provide appropriate aids and services
to ensure that equivalent food service
is available to individuals with disabil-
ities, including individuals who use
wheelchairs, and to passengers travel-
ing with such individuals. Appropriate
auxiliary aids and services include pro-
viding a hard surface on which to eat.

(f) This section does not require the
provision of securement devices on
intercity rail cars.

§ 37.93 One car per train rule.
(a) The definition of accessible for

purposes of meeting the one car per
train rule is spelled out in the applica-
ble subpart for each transportation
system type in part 38 of this title.

(b) Each person providing intercity
rail service and each commuter rail au-
thority shall ensure that, as soon as
practicable, but in no event later than
July 26, 1995, that each train has one
car that is readily accessible to and us-
able by individuals with disabilities,
including individuals who use wheel-
chairs.

(c) Each public entity providing light
or rapid rail service shall ensure that
each train, consisting of two or more
vehicles, includes at least one car that
is readily accessible to and usable by
individuals with disabilities, including
individuals who use wheelchairs, as
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soon as practicable but in no case later
than July 25, 1995.

§ 37.95 Ferries and other passenger
vessels operated by public entities.
[Reserved]

§§ 37.97—37.99 [Reserved]

Subpart E—Acquisition of Acces-
sible Vehicles By Private Enti-
ties

§ 37.101 Purchase or lease of vehicles
by private entities not primarily en-
gaged in the business of transport-
ing people.

(a) Application. This section applies
to all purchases or leases of vehicles by
private entities which are not pri-
marily engaged in the business of
transporting people, in which a solici-
tation for the vehicle is made after Au-
gust 25, 1990.

(b) Fixed Route System. Vehicle Capac-
ity Over 16. If the entity operates a
fixed route system and purchases or
leases a vehicle with a seating capacity
of over 16 passengers (including the
driver) for use on the system, it shall
ensure that the vehicle is readily ac-
cessible to and usable by individuals
with disabilities, including individuals
who use wheelchairs.

(c) Fixed Route System. Vehicle Capac-
ity of 16 or Fewer. If the entity operates
a fixed route system and purchases or
leases a vehicle with a seating capacity
of 16 or fewer passengers (including the
driver) for use on the system, it shall
ensure that the vehicle is readily ac-
cessible to and usable by individuals
with disabilities, including individuals
who use wheelchairs, unless the sys-
tem, when viewed in its entirety, meets
the standard for equivalent service of
§ 37.105 of this part.

(d) Demand Responsive System, Vehicle
Capacity Over 16. If the entity operates
a demand responsive system, and pur-
chases or leases a vehicle with a seat-
ing capacity of over 16 passengers (in-
cluding the driver) for use on the sys-
tem, it shall ensure that the vehicle is
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs, unless
the system, when viewed in its en-

tirety, meets the standard for equiva-
lent service of § 37.105 of this part.

(e) Demand Responsive System, Vehi-
cle Capacity of 16 or Fewer. Entities
providing demand responsive transpor-
tation covered under this section are
not specifically required to ensure that
new vehicles with seating capacity of
16 or fewer are accessible to individuals
with wheelchairs. These entities are re-
quired to ensure that their systems,
when viewed in their entirety, meet
the equivalent service requirements of
§§ 37.171 and 37.105, regardless of wheth-
er or not the entities purchase a new
vehicle.

[56 FR 45621, Sept. 6, 1991, as amended at 61
FR 25416, May 21, 1996]

§ 37.103 Purchase or lease of new non-
rail vehicles by private entities pri-
marily engaged in the business of
transporting people.

(a) Application. This section applies
to all acquisitions of new vehicles by
private entities which are primarily
engaged in the business of transporting
people and whose operations affect
commerce, in which a solicitation for
the vehicle is made (except as provided
in paragraph (d) of this section) after
August 25, 1990.

(b) Fixed route systems. If the entity
operates a fixed route system, and pur-
chases or leases a new vehicle other
than an automobile, a van with a seat-
ing capacity of less than eight persons
(including the driver), or an over-the-
road bus, it shall ensure that the vehi-
cle is readily accessible to and usable
by individuals with disabilities, includ-
ing individuals who use wheelchairs.

(c) Demand responsive systems. If the
entity operates a demand responsive
system, and purchases or leases a new
vehicle other than an automobile, a
van with a seating capacity of less
than eight persons (including the driv-
er), or an over-the-road bus, it shall en-
sure that the vehicle is readily acces-
sible to and usable by individuals with
disabilities, including individuals who
use wheelchairs, unless the system,
when viewed in its entirety, meets the
standard for equivalent service of
§ 37.105 of this part.

(d) Vans with a capacity of fewer than
8 persons. If the entity operates either
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a fixed route or demand responsive sys-
tem, and purchases or leases a new van
with a seating capacity of fewer than
eight persons including the driver (the
solicitation for the vehicle being made
after February 25, 1992), the entity
shall ensure that the vehicle is readily
accessible to and usable by individuals
with disabilities, including individuals
who use wheelchairs, unless the sys-
tem, when viewed in its entirety, meets
the standard for equivalent service of
§ 37.105 of this part.

§ 37.105 Equivalent service standard.
For purposes of §§ 37.101 and 37.103 of

this part, a fixed route system or de-
mand responsive system, when viewed
in its entirety, shall be deemed to pro-
vide equivalent service if the service
available to individuals with disabil-
ities, including individuals who use
wheelchairs, is provided in the most in-
tegrated setting appropriate to the
needs of the individual and is equiva-
lent to the service provided other indi-
viduals with respect to the following
service characteristics:

(a) (1) Schedules/headways (if the sys-
tem is fixed route);

(2) Response time (if the system is
demand responsive);

(b) Fares;
(c) Geographic area of service;
(d) Hours and days of service;
(e) Availability of information;
(f) Reservations capability (if the

system is demand responsive);
(g) Any constraints on capacity or

service availability;
(h) Restrictions priorities based on

trip purpose (if the system is demand
responsive).

§ 37.107 Acquisition of passenger rail
cars by private entities primarily
engaged in the business of trans-
porting people.

(a) A private entity which is pri-
marily engaged in the business of
transporting people and whose oper-
ations affect commerce, which makes a
solicitation after February 25, 1992, to
purchase or lease a new rail passenger
car to be used in providing specified
public transportation, shall ensure
that the car is readily accessible to,
and usable by, individuals with disabil-
ities, including individuals who use

wheelchairs. The accessibility stand-
ards in part 38 of this title which apply
depend upon the type of service in
which the car will be used.

(b) Except as provided in paragraph
(c) of this section, a private entity
which is primarily engaged in trans-
porting people and whose operations af-
fect commerce, which remanufactures
a rail passenger car to be used in pro-
viding specified public transportation
to extend its useful life for ten years or
more, or purchases or leases such a re-
manufactured rail car, shall ensure
that the rail car, to the maximum ex-
tent feasible, is made readily accessible
to and usable by individuals with dis-
abilities, including individuals who use
wheelchairs. For purposes of this para-
graph, it shall be considered feasible to
remanufacture a rail passenger car to
be readily accessible to and usable by
individuals with disabilities, including
individuals who use wheelchairs, unless
an engineering analysis demonstrates
that doing so would have a significant
adverse effect on the structural integ-
rity of the car.

(c) Compliance with paragraph (b) of
this section is not required to the ex-
tent that it would significantly alter
the historic or antiquated character of
a historic or antiquated rail passenger
car, or a rail station served exclusively
by such cars, or would result in the
violation of any rule, regulation,
standard or order issued by the Sec-
retary under the Federal Railroad
Safety Act of 1970. For purposes of this
section, a historic or antiquated rail
passenger car means a rail passenger
car—

(1) Which is not less than 30 years old
at the time of its use for transporting
individuals;

(2) The manufacturer of which is no
longer in the business of manufactur-
ing rail passenger cars; and

(3) Which—
(i) Has a consequential association

with events or persons significant to
the past; or

(ii) Embodies, or is being restored to
embody, the distinctive characteristics
of a type of rail passenger car used in
the past, or to represent a time period
which has passed.
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§ 37.109 Ferries and other passenger
vessels operated by private entities.
[Reserved]

§§ 37.111—37.119 [Reserved]

Subpart F—Paratransit as a Com-
plement to Fixed Route Serv-
ice

§ 37.121 Requirement for comparable
complementary paratransit service.

(a) Except as provided in paragraph
(c) of this section, each public entity
operating a fixed route system shall
provide paratransit or other special
service to individuals with disabilities
that is comparable to the level of serv-
ice provided to individuals without dis-
abilities who use the fixed route sys-
tem.

(b) To be deemed comparable to fixed
route service, a complementary para-
transit system shall meet the require-
ments of §§ 37.123–37.133 of this subpart.
The requirement to comply with
§ 37.131 may be modified in accordance
with the provisions of this subpart re-
lating to undue financial burden.

(c) Requirements for complementary
paratransit do not apply to commuter
bus, commuter rail, or intercity rail
systems.

§ 37.123 ADA paratransit eligibility:
Standards.

(a) Public entities required by § 37.121
of this subpart to provide complemen-
tary paratransit service shall provide
the service to the ADA paratransit eli-
gible individuals described in para-
graph (e) of this section.

(b) If an individual meets the eligi-
bility criteria of this section with re-
spect to some trips but not others, the
individual shall be ADA paratransit el-
igible only for those trips for which he
or she meets the criteria.

(c) Individuals may be ADA para-
transit eligible on the basis of a perma-
nent or temporary disability.

(d) Public entities may provide com-
plementary paratransit service to per-
sons other than ADA paratransit eligi-
ble individuals. However, only the cost
of service to ADA paratransit eligible
individuals may be considered in a pub-
lic entity’s request for an undue finan-

cial burden waiver under §§ 37.151–37.155
of this part.

(e) The following individuals are ADA
paratransit eligible:

(1) Any individual with a disability
who is unable, as the result of a phys-
ical or mental impairment (including a
vision impairment), and without the
assistance of another individual (ex-
cept the operator of a wheelchair lift or
other boarding assistance device), to
board, ride, or disembark from any ve-
hicle on the system which is readily ac-
cessible to and usable individuals with
disabilities.

(2) Any individual with a disability
who needs the assistance of a wheel-
chair lift or other boarding assistance
device and is able, with such assist-
ance, to board, ride and disembark
from any vehicle which is readily ac-
cessible to and usable by individuals
with disabilities if the individual wants
to travel on a route on the system dur-
ing the hours of operation of the sys-
tem at a time, or within a reasonable
period of such time, when such a vehi-
cle is not being used to provide des-
ignated public transportation on the
route.

(i) An individual is eligible under this
paragraph with respect to travel on an
otherwise accessible route on which
the boarding or disembarking location
which the individual would use is one
at which boarding or disembarking
from the vehicle is precluded as pro-
vided in § 37.167(g) of this part.

(ii) An individual using a common
wheelchair is eligible under this para-
graph if the individual’s wheelchair
cannot be accommodated on an exist-
ing vehicle (e.g., because the vehicle’s
lift does not meet the standards of part
38 of this title), even if that vehicle is
accessible to other individuals with
disabilities and their mobility wheel-
chairs.

(iii) With respect to rail systems, an
individual is eligible under this para-
graph if the individual could use an ac-
cessible rail system, but—

(A) there is not yet one accessible car
per train on the system; or

(B) key stations have not yet been
made accessible.

(3) Any individual with a disability
who has a specific impairment-related
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condition which prevents such individ-
ual from traveling to a boarding loca-
tion or from a disembarking location
on such system.

(i) Only a specific impairment-relat-
ed condition which prevents the indi-
vidual from traveling to a boarding lo-
cation or from a disembarking location
is a basis for eligibility under this
paragraph. A condition which makes
traveling to boarding location or from
a disembarking location more difficult
for a person with a specific impair-
ment-related condition than for an in-
dividual who does not have the condi-
tion, but does not prevent the travel, is
not a basis for eligibility under this
paragraph.

(ii) Architectural barriers not under
the control of the public entity provid-
ing fixed route service and environ-
mental barriers (e.g., distance, terrain,
weather) do not, standing alone, form a
basis for eligibility under this para-
graph. The interaction of such barriers
with an individual’s specific impair-
ment-related condition may form a
basis for eligibility under this para-
graph, if the effect is to prevent the in-
dividual from traveling to a boarding
location or from a disembarking loca-
tion.

(f) Individuals accompanying an ADA
paratransit eligible individual shall be
provided service as follows:

(1) One other individual accompany-
ing the ADA paratransit eligible indi-
vidual shall be provided service—

(i) If the ADA paratransit eligible in-
dividual is traveling with a personal
care attendant, the entity shall provide
service to one other individual in addi-
tion to the attendant who is accom-
panying the eligible individual;

(ii) A family member or friend is re-
garded as a person accompanying the
eligible individual, and not as a per-
sonal care attendant, unless the family
member or friend registered is acting
in the capacity of a personal care at-
tendant;

(2) Additional individuals accom-
panying the ADA paratransit eligible
individual shall be provided service,
provided that space is available for
them on the paratransit vehicle carry-
ing the ADA paratransit eligible indi-
vidual and that transportation of the
additional individuals will not result in

a denial of service to ADA paratransit
eligible individuals;

(3) In order to be considered as ‘‘ac-
companying’’ the eligible individual for
purposes of this paragraph (f), the
other individual(s) shall have the same
origin and destination as the eligible
individual.

§ 37.125 ADA paratransit eligibility:
Process.

Each public entity required to pro-
vide complementary paratransit serv-
ice by § 37.121 of this part shall estab-
lish a process for determining ADA
paratransit eligibility.

(a) The process shall strictly limit
ADA paratransit eligibility to individ-
uals specified in § 37.123 of this part.

(b) All information about the process,
materials necessary to apply for eligi-
bility, and notices and determinations
concerning eligibility shall be made
available in accessible formats, upon
request.

(c) If, by a date 21 days following the
submission of a complete application,
the entity has not made a determina-
tion of eligibility, the applicant shall
be treated as eligible and provided
service until and unless the entity de-
nies the application.

(d) The entity’s determination con-
cerning eligibility shall be in writing.
If the determination is that the indi-
vidual is ineligible, the determination
shall state the reasons for the finding.

(e) The public entity shall provide
documentation to each eligible individ-
ual stating that he or she is ‘‘ADA
Paratransit Eligible.’’ The documenta-
tion shall include the name of the eli-
gible individual, the name of the tran-
sit provider, the telephone number of
the entity’s paratransit coordinator,
an expiration date for eligibility, and
any conditions or limitations on the
individual’s eligibility including the
use of a personal care attendant.

(f) The entity may require recertifi-
cation of the eligibility of ADA para-
transit eligible individuals at reason-
able intervals.

(g) The entity shall establish an ad-
ministrative appeal process through
which individuals who are denied eligi-
bility can obtain review of the denial.
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(1) The entity may require that an
appeal be filed within 60 days of the de-
nial of an individual’s application.

(2) The process shall include an op-
portunity to be heard and to present
information and arguments, separation
of functions (i.e., a decision by a person
not involved with the initial decision
to deny eligibility), and written notifi-
cation of the decision, and the reasons
for it.

(3) The entity is not required to pro-
vide paratransit service to the individ-
ual pending the determination on ap-
peal. However, if the entity has not
made a decision within 30 days of the
completion of the appeal process, the
entity shall provide paratransit service
from that time until and unless a deci-
sion to deny the appeal is issued.

(h) The entity may establish an ad-
ministrative process to suspend, for a
reasonable period of time, the provi-
sion of complementary paratransit
service to ADA eligible individuals who
establish a pattern or practice of miss-
ing scheduled trips.

(1) Trips missed by the individual for
reasons beyond his or her control (in-
cluding, but not limited to, trips which
are missed due to operator error) shall
not be a basis for determining that
such a pattern or practice exists.

(2) Before suspending service, the en-
tity shall take the following steps:

(i) Notify the individual in writing
that the entity proposes to suspend
service, citing with specificity the
basis of the proposed suspension and
setting forth the proposed sanction.

(ii) Provide the individual an oppor-
tunity to be heard and to present infor-
mation and arguments;

(iii) Provide the individual with writ-
ten notification of the decision and the
reasons for it.

(3) The appeals process of paragraph
(g) of this section is available to an in-
dividual on whom sanctions have been
imposed under this paragraph. The
sanction is stayed pending the outcome
of the appeal.

(i) In applications for ADA para-
transit eligibility, the entity may re-
quire the applicant to indicate whether
or not he or she travels with a personal
care attendant.

§ 37.127 Complementary paratransit
service for visitors.

(a) Each public entity required to
provide complementary paratransit
service under § 37.121 of this part shall
make the service available to visitors
as provided in this section.

(b) For purposes of this section, a vis-
itor is an individual with disabilities
who does not reside in the jurisdic-
tion(s) served by the public entity or
other entities with which the public
entity provides coordinated com-
plementary paratransit service within
a region.

(c) Each public entity shall treat as
eligible for its complementary para-
transit service all visitors who present
documentation that they are ADA
paratransit eligible, under the criteria
of § 37.125 of this part, in the jurisdic-
tion in which they reside.

(d) With respect to visitors with dis-
abilities who do not present such docu-
mentation, the public entity may re-
quire the documentation of the individ-
ual’s place of residence and, if the indi-
vidual’s disability is not apparent, of
his or her disability. The entity shall
provide paratransit service to individ-
uals with disabilities who qualify as
visitors under paragraph (b) of this sec-
tion. The entity shall accept a certifi-
cation by such individuals that they
are unable to use fixed route transit.

(e) A public entity shall make the
service to a visitor required by this
section available for any combination
of 21 days during any 365-day period be-
ginning with the visitor’s first use of
the service during such 365-day period.
In no case shall the public entity re-
quire a visitor to apply for or receive
eligibility certification from the public
entity before receiving the service re-
quired by this section.

[56 FR 45621, Sept. 6, 1991, as amended at 61
FR 25416, May 21, 1996]

§ 37.129 Types of service.
(a) Except as provided in this section,

complementary paratransit service for
ADA paratransit eligible persons shall
be origin-to-destination service.

(b) Complementary paratransit serv-
ice for ADA paratransit eligible per-
sons described in § 37.123(e)(2) of this
part may also be provided by on-call
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bus service or paratransit feeder serv-
ice to an accessible fixed route, where
such service enables the individual to
use the fixed route bus system for his
or her trip.

(c) Complementary paratransit serv-
ice for ADA eligible persons described
in § 37.123(e)(3) of this part also may be
provided by paratransit feeder service
to and/or from an accessible fixed
route.

§ 37.131 Service criteria for com-
plementary paratransit.

The following service criteria apply
to complementary paratransit required
by § 37.121 of this part.

(a) Service Area—(1) Bus. (i) The en-
tity shall provide complementary para-
transit service to origins and destina-
tions within corridors with a width of
three-fourths of a mile on each side of
each fixed route. The corridor shall in-
clude an area with a three-fourths of a
mile radius at the ends of each fixed
route.

(ii) Within the core service area, the
entity also shall provide service to
small areas not inside any of the cor-
ridors but which are surrounded by cor-
ridors.

(iii) Outside the core service area,
the entity may designate corridors
with widths from three-fourths of a
mile up to one and one half miles on
each side of a fixed route, based on
local circumstances.

(iv) For purposes of this paragraph,
the core service area is that area in
which corridors with a width of three-
fourths of a mile on each side of each
fixed route merge together such that,
with few and small exceptions, all ori-
gins and destinations within the area
would be served.

(2) Rail. (i) For rail systems, the serv-
ice area shall consist of a circle with a
radius of 3⁄4 of a mile around each sta-
tion.

(ii) At end stations and other sta-
tions in outlying areas, the entity may
designate circles with radii of up to 11⁄2
miles as part of its service area, based
on local circumstances.

(3) Jurisdictional boundaries. Notwith-
standing any other provision of this
paragraph, an entity is not required to
provide paratransit service in an area
outside the boundaries of the jurisdic-

tion(s) in which it operates, if the en-
tity does not have legal authority to
operate in that area. The entity shall
take all practicable steps to provide
paratransit service to any part of its
service area.

(b) Response time. The entity shall
schedule and provide paratransit serv-
ice to any ADA paratransit eligible
person at any requested time on a par-
ticular day in response to a request for
service made the previous day. Res-
ervations may be taken by reservation
agents or by mechanical means.

(1) The entity shall make reservation
service available during at least all
normal business hours of the entity’s
administrative offices, as well as dur-
ing times, comparable to normal busi-
ness hours, on a day when the entity’s
offices are not open before a service
day.

(2) The entity may negotiate pickup
times with the individual, but the en-
tity shall not require an ADA para-
transit eligible individual to schedule a
trip to begin more than one hour before
or after the individual’s desired depar-
ture time.

(3) The entity may use real-time
scheduling in providing complemen-
tary paratransit service.

(4) The entity may permit advance
reservations to be made up to 14 days
in advance of an ADA paratransit eligi-
ble individual’s desired trips. When an
entity proposes to change its reserva-
tions system, it shall comply with the
public participation requirements
equivalent to those of § 37.131(b) and (c).

(c) Fares. The fare for a trip charged
to an ADA paratransit eligible user of
the complementary paratransit service
shall not exceed twice the fare that
would be charged to an individual pay-
ing full fare (i.e., without regard to dis-
counts) for a trip of similar length, at
a similar time of day, on the entity’s
fixed route system.

(1) In calculating the full fare that
would be paid by an individual using
the fixed route system, the entity may
include transfer and premium charges
applicable to a trip of similar length,
at a similar time of day, on the fixed
route system.

(2) The fares for individuals accom-
panying ADA paratransit eligible indi-
viduals, who are provided service under
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§ 37.123 (f) of this part, shall be the
same as for the ADA paratransit eligi-
ble individuals they are accompanying.

(3) A personal care attendant shall
not be charged for complementary
paratransit service.

(4) The entity may charge a fare
higher than otherwise permitted by
this paragraph to a social service agen-
cy or other organization for agency
trips (i.e., trips guaranteed to the orga-
nization).

(d) Trip purpose restrictions. The en-
tity shall not impose restrictions or
priorities based on trip purpose.

(e) Hours and days of service. The com-
plementary paratransit service shall be
available throughout the same hours
and days as the entity’s fixed route
service.

(f) Capacity constraints. The entity
shall not limit the availability of com-
plementary paratransit service to ADA
paratransit eligible individuals by any
of the following:

(1) Restrictions on the number of
trips an individual will be provided;

(2) Waiting lists for access to the
service; or

(3) Any operational pattern or prac-
tice that significantly limits the avail-
ability of service to ADA paratransit
eligible persons.

(i) Such patterns or practices in-
clude, but are not limited to, the fol-
lowing:

(A) Substantial numbers of signifi-
cantly untimely pickups for initial or
return trips;

(B) Substantial numbers of trip deni-
als or missed trips;

(C) Substantial numbers of trips with
excessive trip lengths.

(ii) Operational problems attrib-
utable to causes beyond the control of
the entity (including, but not limited
to, weather or traffic conditions affect-
ing all vehicular traffic that were not
anticipated at the time a trip was
scheduled) shall not be a basis for de-
termining that such a pattern or prac-
tice exists.

(g) Additional service. Public entities
may provide complementary para-
transit service to ADA paratransit eli-
gible individuals exceeding that pro-
vided for in this section. However, only
the cost of service provided for in this
section may be considered in a public

entity’s request for an undue financial
burden waiver under §§ 37.151–37.155 of
this part.

[56 FR 45621, Sept. 6, 1991, as amended at 61
FR 25416, May 21, 1996]

§ 37.133 Subscription service.
(a) This part does not prohibit the

use of subscription service by public
entities as part of a complementary
paratransit system, subject to the limi-
tations in this section.

(b) Subscription service may not ab-
sorb more than fifty percent of the
number of trips available at a given
time of day, unless there is non-sub-
scription capacity.

(c) Notwithstanding any other provi-
sion of this part, the entity may estab-
lish waiting lists or other capacity con-
straints and trip purpose restrictions
or priorities for participation in the
subscription service only.

§ 37.135 Submission of paratransit
plan.

(a) General. Each public entity oper-
ating fixed route transportation serv-
ice, which is required by § 37.121 to pro-
vide complementary paratransit serv-
ice, shall develop a paratransit plan.

(b) Initial submission. Except as pro-
vided in § 37.141 of this part, each entity
shall submit its initial plan for compli-
ance with the complementary para-
transit service provision by January 26,
1992, to the appropriate location identi-
fied in paragraph (f) of this section.

(c) Annual Updates. Except as pro-
vided in this paragraph, each entity
shall submit an annual update to its
plan on January 26 of each succeeding
year.

(1) If an entity has met and is con-
tinuing to meet all requirements for
complementary paratransit in §§ 37.121–
37.133 of this part, the entity may sub-
mit to FTA an annual certification of
continued compliance in lieu of a plan
update. Entities that have submitted a
joint plan under § 37.141 may submit a
joint certification under this para-
graph. The requirements of §§ 37.137 (a)
and (b), 37.138 and 37.139 do not apply
when a certification is submitted under
this paragraph.

(2) In the event of any change in cir-
cumstances that results in an entity
which has submitted a certification of
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continued compliance falling short of
compliance with §§ 37.121–37.133, the en-
tity shall immediately notify FTA in
writing of the problem. In this case,
the entity shall also file a plan update
meeting the requirements of §§ 37.137–
37.139 of this part on the next following
January 26 and in each succeeding year
until the entity returns to full compli-
ance.

(3) An entity that has demonstrated
undue financial burden to the FTA
shall file a plan update meeting the re-
quirements of §§ 37.137–37.139 of this
part on each January 26 until full com-
pliance with §§ 37.121–37.133 is attained.

(4) If FTA reasonably believes that
an entity may not be fully complying
with all service criteria, FTA may re-
quire the entity to provide an annual
update to its plan.

(d) Phase-in of implementation. Each
plan shall provide full compliance by
no later than January 26, 1997, unless
the entity has received a waiver based
on undue financial burden. If the date
for full compliance specified in the
plan is after January 26, 1993, the plan
shall include milestones, providing for
measured, proportional progress to-
ward full compliance.

(e) Plan implementation. Each entity
shall begin implementation of its plan
on January 26, 1992.

(f) Submission locations. An entity
shall submit its plan to one of the fol-
lowing offices, as appropriate:

(1) The individual state administer-
ing agency, if it is—

(i) A section 18 recipient;
(ii) A small urbanized area recipient

of section 9 funds administered by the
State;

(iii) A participant in a coordinated
plan, in which all of the participating
entities are eligible to submit their
plans to the State; or

(2) The FTA Regional Office (as listed
in appendix B to this part) for all other
entities required to submit a para-
transit plan. This includes an FTA re-
cipient under section 9 of the FT Act;
entities submitting a joint plan (unless
they meet the requirements of para-
graph (f)(1)(iii) of this section), and a
public entity not an FT Act recipient.

[56 FR 45621, Sept. 6, 1991, as amended at 61
FR 25416, May 21, 1996; 61 FR 26468, May 28,
1996]

§ 37.137 Paratransit plan development.

(a) Survey of existing services. Each
submitting entity shall survey the area
to be covered by the plan to identify
any person or entity (public or private)
which provides a paratransit or other
special transportation service for ADA
paratransit eligible individuals in the
service area to which the plan applies.

(b) Public participation. Each submit-
ting entity shall ensure public partici-
pation in the development of its para-
transit plan, including at least the fol-
lowing:

(1) Outreach. Each submitting entity
shall solicit participation in the devel-
opment of its plan by the widest range
of persons anticipated to use its para-
transit service. Each entity shall de-
velop contacts, mailing lists and other
appropriate means for notification of
opportunities to participate in the de-
velopment of the paratransit plan;

(2) Consultation with individuals with
disabilities. Each entity shall contact
individuals with disabilities and groups
representing them in the community.
Consultation shall begin at an early
stage in the plan development and
should involve persons with disabilities
in all phases of plan development. All
documents and other information con-
cerning the planning procedure and the
provision of service shall be available,
upon request, to members of the public,
except where disclosure would be an
unwarranted invasion of personal pri-
vacy;

(3) Opportunity for public comment.
The submitting entity shall make its
plan available for review before the
plan is finalized. In making the plan
available for public review, the entity
shall ensure that the plan is available
upon request in accessible formats;

(4) Public hearing. The entity shall
sponsor at a minimum one public hear-
ing and shall provide adequate notice
of the hearing, including advertisement
in appropriate media, such as news-
papers of general and special interest
circulation and radio announcements;
and

(5) Special requirements. If the entity
intends to phase-in its paratransit
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service over a multi-year period, or re-
quest a waiver based on undue finan-
cial burden, the public hearing shall af-
ford the opportunity for interested citi-
zens to express their views concerning
the phase-in, the request, and which
service criteria may be delayed in im-
plementation.

(c) Ongoing requirement. The entity
shall create an ongoing mechanism for
the participation of individuals with
disabilities in the continued develop-
ment and assessment of services to per-
sons with disabilities. This includes,
but is not limited to, the development
of the initial plan, any request for an
undue financial burden waiver, and
each annual submission.

§ 37.139 Plan contents.

Each plan shall contain the following
information:

(a) Identification of the entity or en-
tities submitting the plan, specifying
for each—

(1) Name and address; and
(2) Contact person for the plan, with

telephone number and facsimile tele-
phone number (FAX), if applicable.

(b) A description of the fixed route
system as of January 26, 1992 (or subse-
quent year for annual updates), includ-
ing—

(1) A description of the service area,
route structure, days and hours of serv-
ice, fare structure, and population
served. This includes maps and tables,
if appropriate;

(2) The total number of vehicles (bus,
van, or rail) operated in fixed route
service (including contracted service),
and percentage of accessible vehicles
and percentage of routes accessible to
and usable by persons with disabilities,
including persons who use wheelchairs;

(3) Any other information about the
fixed route service that is relevant to
establishing the basis for comparabil-
ity of fixed route and paratransit serv-
ice.

(c) A description of existing para-
transit services, including:

(1) An inventory of service provided
by the public entity submitting the
plan;

(2) An inventory of service provided
by other agencies or organizations,
which may in whole or in part be used

to meet the requirement for com-
plementary paratransit service; and

(3) A description of the available
paratransit services in paragraphs
(c)(2) and (c)(3) of this section as they
relate to the service criteria described
in § 37.131 of this part of service area,
response time, fares, restrictions on
trip purpose, hours and days of service,
and capacity constraints; and to the re-
quirements of ADA paratransit eligi-
bility.

(d) A description of the plan to pro-
vide comparable paratransit, including:

(1) An estimate of demand for com-
parable paratransit service by ADA eli-
gible individuals and a brief descrip-
tion of the demand estimation meth-
odology used;

(2) An analysis of differences between
the paratransit service currently pro-
vided and what is required under this
part by the entity(ies) submitting the
plan and other entities, as described in
paragraph (c) of this section;

(3) A brief description of planned
modifications to existing paratransit
and fixed route service and the new
paratransit service planned to comply
with the ADA paratransit service cri-
teria;

(4) A description of the planned com-
parable paratransit service as it relates
to each of the service criteria described
in § 37.131 of this part—service area, ab-
sence of restrictions or priorities based
on trip purpose, response time, fares,
hours and days of service, and lack of
capacity constraints. If the paratransit
plan is to be phased in, this paragraph
shall be coordinated with the informa-
tion being provided in paragraphs (d)(5)
and (d)(6) of this paragraph;

(5) A timetable for implementing
comparable paratransit service, with a
specific date indicating when the
planned service will be completely
operational. In no case may full imple-
mentation be completed later than
January 26, 1997. The plan shall include
milestones for implementing phases of
the plan, with progress that can be ob-
jectively measured yearly;

(6) A budget for comparable para-
transit service, including capital and
operating expenditures over five years.

(e) A description of the process used
to certify individuals with disabilities
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as ADA paratransit eligible. At a mini-
mum, this must include—

(1) A description of the application
and certification process, including—

(i) The availability of information
about the process and application ma-
terials inaccessible formats;

(ii) The process for determining eligi-
bility according to the provisions of
§§ 37.123–37.125 of this part and notifying
individuals of the determination made;

(iii) The entity’s system and time-
table for processing applications and
allowing presumptive eligibility; and

(iv) The documentation given to eli-
gible individuals.

(2) A description of the administra-
tive appeals process for individuals de-
nied eligibility.

(3) A policy for visitors, consistent
with § 37.127 of this part.

(f) Description of the public partici-
pation process including—

(1) Notice given of opportunity for
public comment, the date(s) of com-
pleted public hearing(s), availability of
the plan in accessible formats, out-
reach efforts, and consultation with
persons with disabilities.

(2) A summary of significant issues
raised during the public comment pe-
riod, along with a response to signifi-
cant comments and discussion of how
the issues were resolved.

(g) Efforts to coordinate service with
other entities subject to the com-
plementary paratransit requirements
of this part which have overlapping or
contiguous service areas or jurisdic-
tions.

(h) The following endorsements or
certifications:

(1) A resolution adopted by the board
of the entity authorizing the plan, as
submitted. If more than one entity is
submitting the plan there must be an
authorizing resolution from each
board. If the entity does not function
with a board, a statement shall be sub-
mitted by the entity’s chief executive;

(2) In urbanized areas, certification
by the Metropolitan Planning Organi-
zation (MPO) that it has reviewed the
plan and that the plan is in conform-
ance with the transportation plan de-
veloped under the Federal Transit/Fed-
eral Highway Administration joint
planning regulation (49 CFR part 613
and 23 CFR part 450). In a service area

which is covered by more than one
MPO, each applicable MPO shall cer-
tify conformity of the entity’s plan.
The provisions of this paragraph do not
apply to non-FTA recipients;

(3) A certification that the survey of
existing paratransit service was con-
ducted as required in § 37.137(a) of this
part;

(4) To the extent service provided by
other entities is included in the enti-
ty’s plan for comparable paratransit
service, the entity must certify that:

(i) ADA paratransit eligible individ-
uals have access to the service;

(ii) The service is provided in the
manner represented; and

(iii) Efforts will be made to coordi-
nate the provision of paratransit serv-
ice by other providers.

(i) A request for a waiver based on
undue financial burden, if applicable.
The waiver request should include in-
formation sufficient for FTA to con-
sider the factors in § 37.155 of this part.
If a request for an undue financial bur-
den waiver is made, the plan must in-
clude a description of additional para-
transit services that would be provided
to achieve full compliance with the re-
quirement for comparable paratransit
in the event the waiver is not granted,
and the timetable for the implementa-
tion of these additional services.

(j) Annual plan updates. (1) The an-
nual plan updates submitted January
26, 1993, and annually thereafter, shall
include information necessary to up-
date the information requirements of
this section. Information submitted an-
nually must include all significant
changes and revisions to the timetable
for implementation;

(2) If the paratransit service is being
phased in over more than one year, the
entity must demonstrate that the
milestones identified in the current
paratransit plans have been achieved.
If the milestones have not been
achieved, the plan must explain any
slippage and what actions are being
taken to compensate for the slippage.

(3) The annual plan must describe
specifically the means used to comply
with the public participation require-
ments, as described in § 37.137 of this
part.
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§ 37.141 Requirements for a joint para-
transit plan.

(a) Two or more entities with over-
lapping or contiguous service areas or
jurisdictions may develop and submit a
joint plan providing for coordinated
paratransit service. Joint plans shall
identify the participating entities and
indicate their commitment to partici-
pate in the plan.

(b) To the maximum extent feasible,
all elements of the coordinated plan
shall be submitted on January 26, 1992.
If a coordinated plan is not completed
by January 26, 1992, those entities in-
tending to coordinate paratransit serv-
ice must submit a general statement
declaring their intention to provide co-
ordinated service and each element of
the plan specified in § 37.139 to the ex-
tent practicable. In addition, the plan
must include the following certifi-
cations from each entity involved in
the coordination effort:

(1) A certification that the entity is
committed to providing ADA para-
transit service as part of a coordinated
plan.

(2) A certification from each public
entity participating in the plan that it
will maintain current levels of para-
transit service until the coordinated
plan goes into effect.

(c) Entities submitting the above cer-
tifications and plan elements in lieu of
a completed plan on January 26, 1992,
must submit a complete plan by July
26, 1992.

(d) Filing of an individual plan does
not preclude an entity from cooperat-
ing with other entities in the develop-
ment or implementation of a joint
plan. An entity wishing to join with
other entities after its initial submis-
sion may do so by meeting the filing
requirements of this section.

§ 37.143 Paratransit plan implementa-
tion.

(a) Each entity shall begin imple-
mentation of its complementary para-
transit plan, pending notice from FTA.
The implementation of the plan shall
be consistent with the terms of the
plan, including any specified phase-in
period.

(b) If the plan contains a request for
a wavier based on undue financial bur-
den, the entity shall begin implemen-

tation of its plan, pending a determina-
tion on its waiver request.

§ 37.145 State comment on plans.
Each state required to receive plans

under § 37.135 of this part shall:
(a) Ensure that all applicable section

18 and section 9 recipients have submit-
ted plans.

(b) Certify to FTA that all plans have
been received.

(c) Forward the required certification
with comments on each plan to FTA.
The plans, with comments, shall be
submitted to FTA no later than April
1, 1992, for the first year and April 1 an-
nually thereafter.

(d) The State shall develop comments
to on each plan, responding to the fol-
lowing points:

(1) Was the plan filed on time?
(2) Does the plan appear reasonable?
(3) Are there circumstances that bear

on the ability of the grantee to carry
out the plan as represented? If yes,
please elaborate.

(4) Is the plan consistent with state-
wide planning activities?

(5) Are the necessary anticipated fi-
nancial and capital resources identified
in the plan accurately estimated?

§ 37.147 Considerations during FTA re-
view.

In reviewing each plan, at a mini-
mum FTA will consider the following:

(a) Whether the plan was filed on
time;

(b) Comments submitted by the
state, if applicable;

(c) Whether the plan contains respon-
sive elements for each component re-
quired under § 37.139 of this part;

(d) Whether the plan, when viewed in
its entirety, provides for paratransit
service comparable to the entity’s
fixed route service;

(e) Whether the entity complied with
the public participation efforts re-
quired by this part; and

(f) The extent to which efforts were
made to coordinate with other public
entities with overlapping or contiguous
service areas or jurisdictions.

§ 37.149 Disapproved plans.
(a) If a plan is disapproved in whole

or in part, FTA will specify which pro-
visions are disapproved. Each entity
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shall amend its plan consistent with
this information and resubmit the plan
to the appropriate FTA Regional Office
within 90 days of receipt of the dis-
approval letter.

(b) Each entity revising its plan shall
continue to comply with the public
participation requirements applicable
to the initial development of the plan
(set out in § 37.137 of this part).

§ 37.151 Waiver for undue financial
burden.

If compliance with the service cri-
teria of § 37.131 of this part creates an
undue financial burden, an entity may
request a waiver from all or some of
the provisions if the entity has com-
plied with the public participation re-
quirements in § 37.137 of this part and if
the following conditions apply:

(a) At the time of submission of the
initial plan on January 26, 1992—

(1) The entity determines that it can-
not meet all of the service criteria by
January 26, 1997; or

(2) The entity determines that it can-
not make measured progress toward
compliance in any year before full
compliance is required. For purposes of
this part, measured progress means im-
plementing milestones as scheduled,
such as incorporating an additional
paratransit service criterion or im-
proving an aspect of a specific service
criterion.

(b) At the time of its annual plan up-
date submission, if the entity believes
that circumstances have changed since
its last submission, and it is no longer
able to comply by January 26, 1997, or
make measured progress in any year
before 1997, as described in paragraph
(a)(2) of this section.

§ 37.153 FTA waiver determination.

(a) The Administrator will determine
whether to grant a waiver for undue fi-
nancial burden on a case-by-case basis,
after considering the factors identified
in § 37.155 of this part and the informa-
tion accompanying the request. If nec-
essary, the Administrator will return
the application with a request for addi-
tional information.

(b) Any waiver granted will be for a
limited and specified period of time.

(c) If the Administrator grants the
applicant a waiver, the Administrator
will do one of the following:

(1) Require the public entity to pro-
vide complementary paratransit to the
extent it can do so without incurring
an undue financial burden. The entity
shall make changes in its plan that the
Administrator determines are appro-
priate to maximize the complementary
paratransit service that is provided to
ADA paratransit eligible individuals.
When making changes to its plan, the
entity shall use the public participa-
tion process specified for plan develop-
ment and shall consider first a reduc-
tion in number of trips provided to
each ADA paratransit eligible person
per month, while attempting to meet
all other service criteria.

(2) Require the public entity to pro-
vide basic complementary paratransit
services to all ADA paratransit eligible
individuals, even if doing so would
cause the public entity to incur an
undue financial burden. Basic com-
plementary paratransit service in cor-
ridors defined as provided in § 37.131(a)
along the public entity’s key routes
during core service hours.

(i) For purposes of this section, key
routes are defined as routes along
which there is service at least hourly
throughout the day.

(ii) For purposes of this section, core
service hours encompass at least peak
periods, as these periods are defined lo-
cally for fixed route service, consistent
with industry practice.

(3) If the Administrator determines
that the public entity will incur an
undue financial burden as the result of
providing basic complementary para-
transit service, such that it is infeasi-
ble for the entity to provide basic com-
plementary paratransit service, the
Administrator shall require the public
entity to coordinate with other avail-
able providers of demand responsive
service in the area served by the public
entity to maximize the service to ADA
paratransit eligible individuals to the
maximum extent feasible.
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§ 37.155 Factors in decision to grant an
undue financial burden waiver.

(a) In making an undue financial bur-
den determination, the FTA Adminis-
trator will consider the following fac-
tors:

(1) Effects on current fixed route
service, including reallocation of acces-
sible fixed route vehicles and potential
reduction in service, measured by serv-
ice miles;

(2) Average number of trips made by
the entity’s general population, on a
per capita basis, compared with the av-
erage number of trips to be made by
registered ADA paratransit eligible
persons, on a per capita basis;

(3) Reductions in other services, in-
cluding other special services;

(4) Increases in fares;
(5) Resources available to implement

complementary paratransit service
over the period covered by the plan;

(6) Percentage of budget needed to
implement the plan, both as a percent-
age of operating budget and a percent-
age of entire budget;

(7) The current level of accessible
service, both fixed route and para-
transit;

(8) Cooperation/coordination among
area transportation providers;

(9) Evidence of increased efficiencies,
that have been or could be effectuated,
that would benefit the level and qual-
ity of available resources for com-
plementary paratransit service; and

(10) Unique circumstances in the sub-
mitting entity’s area that affect the
ability of the entity to provide para-
transit, that militate against the need
to provide paratransit, or in some
other respect create a circumstance
considered exceptional by the submit-
ting entity.

(b)(1) Costs attributable to com-
plementary paratransit shall be lim-
ited to costs of providing service spe-
cifically required by this part to ADA
paratransit eligible individuals, by en-
tities responsible under this part for
providing such service.

(2) If the entity determines that it is
impracticable to distinguish between
trips mandated by the ADA and other
trips on a trip-by-trip basis, the entity
shall attribute to ADA complementary
paratransit requirements a percentage
of its overall paratransit costs. This

percentage shall be determined by a
statistically valid methodology that
determines the percentage of trips that
are required by this part. The entity
shall submit information concerning
its methodology and the data on which
its percentage is based with its request
for a waiver. Only costs attributable to
ADA-mandated trips may be considered
with respect to a request for an undue
financial burden waiver.

(3) Funds to which the entity would
be legally entitled, but which, as a
matter of state or local funding ar-
rangements, are provided to another
entity and used by that entity to pro-
vide paratransit service which is part
of a coordinated system of paratransit
meeting the requirements of this part,
may be counted in determining the
burden associated with the waiver re-
quest.

§§ 37.157—37.159 [Reserved]

Subpart G—Provision of Service

§ 37.161 Maintenance of accessible fea-
tures: General.

(a) Public and private entities pro-
viding transportation services shall
maintain in operative condition those
features of facilities and vehicles that
are required to make the vehicles and
facilities readily accessible to and usa-
ble by individuals with disabilities.
These features include, but are not lim-
ited to, lifts and other means of access
to vehicles, securement devices, ele-
vators, signage and systems to facili-
tate communications with persons
with impaired vision or hearing.

(b) Accessibility features shall be re-
paired promptly if they are damaged or
out of order. When an accessibility fea-
ture is out of order, the entity shall
take reasonable steps to accommodate
individuals with disabilities who would
otherwise use the feature.

(c) This section does not prohibit iso-
lated or temporary interruptions in
service or access due to maintenance or
repairs.

§ 37.163 Keeping vehicle lifts in opera-
tive condition: Public entities.

(a) This section applies only to public
entities with respect to lifts in non-rail
vehicles.
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(b) The entity shall establish a sys-
tem of regular and frequent mainte-
nance checks of lifts sufficient to de-
termine if they are operative.

(c) The entity shall ensure that vehi-
cle operators report to the entity, by
the most immediate means available,
any failure of a lift to operate in serv-
ice.

(d) Except as provided in paragraph
(e) of this section, when a lift is discov-
ered to be inoperative, the entity shall
take the vehicle out of service before
the beginning of the vehicle’s next
service day and ensure that the lift is
repaired before the vehicle returns to
service.

(e) If there is no spare vehicle avail-
able to take the place of a vehicle with
an inoperable lift, such that taking the
vehicle out of service will reduce the
transportation service the entity is
able to provide, the public entity may
keep the vehicle in service with an in-
operable lift for no more than five days
(if the entity serves an area of 50,000 or
less population) or three days (if the
entity serves an area of over 50,000 pop-
ulation) from the day on which the lift
is discovered to be inoperative.

(f) In any case in which a vehicle is
operating on a fixed route with an in-
operative lift, and the headway to the
next accessible vehicle on the route ex-
ceeds 30 minutes, the entity shall
promptly provide alternative transpor-
tation to individuals with disabilities
who are unable to use the vehicle be-
cause its lift does not work.

§ 37.165 Lift and securement use.

(a) This section applies to public and
private entities.

(b) All common wheelchairs and their
users shall be transported in the enti-
ty’s vehicles or other conveyances. The
entity is not required to permit wheel-
chairs to ride in places other than des-
ignated securement locations in the ve-
hicle, where such locations exist.

(c)(1) For vehicles complying with
part 38 of this title, the entity shall use
the securement system to secure
wheelchairs as provided in that Part.

(2) For other vehicles transporting
individuals who use wheelchairs, the
entity shall provide and use a secure-
ment system to ensure that the wheel-

chair remains within the securement
area.

(3) The entity may require that an
individual permit his or her wheelchair
to be secured.

(d) The entity may not deny trans-
portation to a wheelchair or its user on
the ground that the device cannot be
secured or restrained satisfactorily by
the vehicle’s securement system.

(e) The entity may recommend to a
user of a wheelchair that the individual
transfer to a vehicle seat. The entity
may not require the individual to
transfer.

(f) Where necessary or upon request,
the entity’s personnel shall assist indi-
viduals with disabilities with the use of
securement systems, ramps and lifts. If
it is necessary for the personnel to
leave their seats to provide this assist-
ance, they shall do so.

(g) The entity shall permit individ-
uals with disabilities who do not use
wheelchairs, including standees, to use
a vehicle’s lift or ramp to enter the ve-
hicle. Provided, that an entity is not re-
quired to permit such individuals to
use a lift Model 141 manufactured by
EEC, Inc. If the entity chooses not to
allow such individuals to use such a
lift, it shall clearly notify consumers
of this fact by signage on the exterior
of the vehicle (adjacent to and of
equivalent size with the accessibility
symbol).

[56 FR 45621, Sept. 6, 1991, as amended at 58
FR 63103, Nov. 30, 1993]

§ 37.167 Other service requirements.
(a) This section applies to public and

private entities.
(b) On fixed route systems, the entity

shall announce stops as follows:
(1) The entity shall announce at least

at transfer points with other fixed
routes, other major intersections and
destination points, and intervals along
a route sufficient to permit individuals
with visual impairments or other dis-
abilities to be oriented to their loca-
tion.

(2) The entity shall announce any
stop on request of an individual with a
disability.

(c) Where vehicles or other convey-
ances for more than one route serve
the same stop, the entity shall provide
a means by which an individual with a

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00394 Fmt 8010 Sfmt 8010 E:\CFR\167195.073 167195



395

Office of the Secretary of Transportation § 37.169

visual impairment or other disability
can identify the proper vehicle to enter
or be identified to the vehicle operator
as a person seeking a ride on a particu-
lar route.

(d) The entity shall permit service
animals to accompany individuals with
disabilities in vehicles and facilities.

(e) The entity shall ensure that vehi-
cle operators and other personnel make
use of accessibility-related equipment
or features required by part 38 of this
title.

(f) The entity shall make available to
individuals with disabilities adequate
information concerning transportation
services. This obligation includes mak-
ing adequate communications capacity
available, through accessible formats
and technology, to enable users to ob-
tain information and schedule service.

(g) The entity shall not refuse to per-
mit a passenger who uses a lift to dis-
embark from a vehicle at any des-
ignated stop, unless the lift cannot be
deployed, the lift will be damaged if it
is deployed, or temporary conditions at
the stop, not under the control of the
entity, preclude the safe use of the stop
by all passengers.

(h) The entity shall not prohibit an
individual with a disability from trav-
eling with a respirator or portable oxy-
gen supply, consistent with applicable
Department of Transportation rules on
the transportation of hazardous mate-
rials (49 CFR subtitle B, chapter 1, sub-
chapter C).

(i) The entity shall ensure that ade-
quate time is provided to allow individ-
uals with disabilities to complete
boarding or disembarking from the ve-
hicle.

(j)(1) When an individual with a dis-
ability enters a vehicle, and because of
a disability, the individual needs to sit
in a seat or occupy a wheelchair se-
curement location, the entity shall ask
the following persons to move in order
to allow the individual with a disabil-
ity to occupy the seat or securement
location:

(i) Individuals, except other individ-
uals with a disability or elderly per-
sons, sitting in a location designated as
priority seating for elderly and handi-
capped persons (or other seat as nec-
essary);

(ii) Individuals sitting in or a fold-
down or other movable seat in a wheel-
chair securement location.

(2) This requirement applies to light
rail, rapid rail, and commuter rail sys-
tems only to the extent practicable.

(3) The entity is not required to en-
force the request that other passengers
move from priority seating areas or
wheelchair securement locations.

(4) In all signage designating priority
seating areas for elderly persons and
persons with disabilities, or designat-
ing wheelchair securement areas, the
entity shall include language inform-
ing persons sitting in these locations
that they should comply with requests
by transit provider personnel to vacate
their seats to make room for an indi-
vidual with a disability. This require-
ment applies to all fixed route vehicles
when they are acquired by the entity
or to new or replacement signage in
the entity’s existing fixed route vehi-
cles.

[56 FR 45621, Sept. 6, 1991, as amended at 58
FR 63103, Nov. 30, 1993]

§ 37.169 Interim requirements for over-
the-road bus service operated by
private entities.

(a) Private entities operating over-
the-road buses, in addition to compli-
ance with other applicable provisions
of this part, shall provide accessible
service as provided in this section.

(b) The private entity shall provide
assistance, as needed, to individuals
with disabilities in boarding and dis-
embarking, including moving to and
from the bus seat for the purpose of
boarding and disembarking. The pri-
vate entity shall ensure that personnel
are trained to provide this assistance
safely and appropriately.

(c) To the extent that they can be ac-
commodated in the areas of the pas-
senger compartment provided for pas-
sengers’ personal effects, wheelchairs
or other mobility aids and assistive de-
vices used by individuals with disabil-
ities, or components of such devices,
shall be permitted in the passenger
compartment. When the bus is at rest
at a stop, the driver or other personnel
shall assist individuals with disabil-
ities with the stowage and retrieval of
mobility aids, assistive devices, or
other items that can be accommodated
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in the passenger compartment of the
bus.

(d) Wheelchairs and other mobility
aids or assistive devices that cannot be
accommodated in the passenger com-
partment (including electric wheel-
chairs) shall be accommodated in the
baggage compartment of the bus, un-
less the size of the baggage compart-
ment prevents such accommodation.

(e) At any given stop, individuals
with disabilities shall have the oppor-
tunity to have their wheelchairs or
other mobility aids or assistive devices
stowed in the baggage compartment
before other baggage or cargo is loaded,
but baggage or cargo already on the
bus does not have to be off-loaded in
order to make room for such devices.

(f) The entity may require up to 48
hours’ advance notice only for provid-
ing boarding assistance. If the individ-
ual does not provide such notice, the
entity shall nonetheless provide the
service if it can do so by making a rea-
sonable effort, without delaying the
bus service.

§ 37.171 Equivalency requirement for
demand responsive service oper-
ated by private entities not pri-
marily engaged in the business of
transporting people.

A private entity not primarily en-
gaged in the business of transporting
people which operates a demand re-
sponsive system shall ensure that its
system, when viewed in its entirety,
provides equivalent service to individ-
uals with disabilities, including indi-
viduals who use wheelchairs, as it does
to individuals without disabilities. The
standards of § 37.105 shall be used to de-
termine if the entity is providing
equivalent service.

§ 37.173 Training requirements.

Each public or private entity which
operates a fixed route or demand re-
sponsive system shall ensure that per-
sonnel are trained to proficiency, as
appropriate to their duties, so that
they operate vehicles and equipment
safely and properly assist and treat in-
dividuals with disabilities who use the
service in a respectful and courteous
way, with appropriate attention to the
difference among individuals with dis-
abilities.
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APPENDIX B TO PART 37—FTA REGIONAL
OFFICES

Region I, Federal Transit Administration,
206 Federal Plaza, Suite 2940, New York,
NY 10278

Region II, Federal Transit Administration,
Transportation Systems Center, Kendall
Square, 55 Broadway, Suite 921, Cambridge,
MA 02142

Region III, Federal Transit Administration,
841 Chestnut Street, Suite 714, Philadel-
phia, PA 19107

Region IV, Federal Transit Administration,
1720 Peachtree Road NW., Suite 400, At-
lanta, GA 30309

Region V, Federal Transit Administration,
55 East Monroe Street, Room 1415, Chicago,
IL 60603

Region VI, Federal Transit Administration,
819 Taylor Street, Suite 9A32, Ft. Worth,
TX 76102

Region VII, Federal Transit Administration,
6301 Rockville Road, Suite 303, Kansas
City, MS 64131

Region VIII, Federal Transit Administra-
tion, Federal Office Building, 1961 Stout
Street, 5th Floor, Denver, CO 80294

Region IX, Federal Transit Administration,
211 Main Street, Room 1160, San Francisco,
CA 94105

Region X, Federal Transit Administration,
3142 Federal Building, 915 Second Avenue,
Seattle, WA 98174

APPENDIX C TO PART 37—
CERTIFICATIONS

Certification of Equivalent Service

The (name of agency) certifies that its de-
mand responsive service offered to individ-
uals with disabilities, including individuals
who use wheelchairs, is equivalent to the
level and quality of service offered to indi-
viduals without disabilities. Such service,
when viewed in its entirety, is provided in
the most integrated setting feasible and is
equivalent with respect to:

(1) Response time;
(2) Fares;
(3) Geographic service area;
(4) Hours and days of service;
(5) Restrictions on trip purpose;
(6) Availability of information and reserva-

tion capability; and
(7) Constraints on capacity or service

availability.
In accordance with 49 CFR 37.77, public en-

tities operating demand responsive systems
for the general public which receive financial
assistance under section 18 of the Federal
Transit Act must file this certification with
the appropriate state program office before
procuring any inaccessible vehicle. Such
public entities not receiving FTA funds shall
also file the certification with the appro-

priate state program office. Such public enti-
ties receiving FTA funds under any other
section of the FT Act must file the certifi-
cation with the appropriate FTA regional of-
fice. This certification is valid for no longer
than one year from its date of filing.
————————————————————————
(name of authorized official)
————————————————————————
(title)
————————————————————————
(signature)

MPO Certification of Paratransit Plan

The (name of Metropolitan Planning Orga-
nization) hereby certifies that it has re-
viewed the ADA paratransit plan prepared by
(name of submitting entity (ies)) as required
under 49 CFR part 37. 139(h) and finds it to be
in conformance with the transportation plan
developed under 49 CFR part 613 and 23 CFR
part 450 (the FTA/FHWA joint planning regu-
lation). This certification is valid for one
year.
————————————————————————
signature

————————————————————————
name of authorized official

————————————————————————
title

————————————————————————
date

Existing Paratransit Service Survey

This is to certify that (name of public en-
tity (ies)) has conducted a survey of existing
paratransit services as required by 49 CFR
37.137 (a).

————————————————————————
signature

————————————————————————
name of authorized official

————————————————————————
title

————————————————————————
date

Included Service Certification

This is to certify that service provided by
other entities but included in the ADA para-
transit plan submitted by (name of submit-
ting entity (ies)) meets the requirements of
49 CFR part 37, subpart F providing that
ADA eligible individuals have access to the
service; the service is provided in the manner
represented; and, that efforts will be made to
coordinate the provision of paratransit serv-
ice offered by other providers.

————————————————————————
signature

————————————————————————
name of authorized official
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————————————————————————
title
————————————————————————
date

Joint Plan Certification I

This is to certify that (name of entity cov-
ered by joint plan) is committed to providing
ADA paratransit service as part of this co-
ordinated plan and in conformance with the
requirements of 49 CFR part 37, subpart F.
————————————————————————
signature
————————————————————————
name of authorized official
————————————————————————
title
————————————————————————
date

Joint Plan Certification II

This is to certify that (name of entity cov-
ered by joint plan) will, in accordance with
49 CFR 37.141, maintain current levels of
paratransit service until the coordinated
plan goes into effect.
————————————————————————
signature
————————————————————————
name of authorized official
————————————————————————
title
————————————————————————
date

State Certification that Plans have been
Received

This is to certify that all ADA paratransit
plans required under 49 CFR 37.139 have been
received by (state DOT)
————————————————————————
signature
————————————————————————
name of authorized official
————————————————————————
title

————————————————————————
date

APPENDIX D TO PART 37—CONSTRUCTION
AND INTERPRETATION OF PROVISIONS
OF 49 CFR PART 37

This appendix explains the Department’s
construction and interpretation of provisions
of 49 CFR part 37. It is intended to be used as
definitive guidance concerning the meaning
and implementation of these provisions. The
appendix is organized on a section-by-section
basis. Some sections of the rule are not dis-
cussed in the appendix, because they are self-
explanatory or we do not currently have in-

terpretive material to provide concerning
them.

The Department also provides guidance by
other means, such as manuals and letters.
The Department intends to update this Ap-
pendix periodically to include guidance, pro-
vided in response to inquiries about specific
situations, that is of general relevance or in-
terest.

AMENDMENTS TO 49 CFR PART 27

Section 27.67(d) has been revised to ref-
erence the Access Board facility guidelines
(found in appendix A to part 37) as well as
the Uniform Federal Accessibility Standard
(UFAS). This change was made to ensure
consistency between requirements under sec-
tion 504 and the ADA. Several caveats relat-
ing to the application of UFAS (e.g., that
spaces not used by the public or likely to re-
sult in the employment of individuals with
disabilities would not have to meet the
standards) have been deleted. It is the De-
partment’s understanding that provisions of
the Access Board standards and part 37 make
them unnecessary.

The Department is aware that there is a
transition period between the publication of
this rule and the effective date of many of its
provisions (e.g., concerning facilities and
paratransit services) during which section
504 remains the basic authority for acces-
sibility modifications. In this interval, the
Department expects recipients’ compliance
with section 504 to look forward to compli-
ance with the ADA provisions. That is, if a
recipient is making a decision about the
shape of its paratransit service between the
publication of this rule and January 26, 1992,
the decision should be in the direction of
service that will help to comply with post-
January 1992 requirements. A recipient that
severely curtailed its present paratransit
service in October, and then asked for a
three- or five-year phase-in of service under
its paratransit plan, would not be acting
consistent with this policy.

Likewise, the Department would view with
disfavor any attempt by a recipient to accel-
erate the beginning of the construction, in-
stallation or alteration of a facility to before
January 26, 1992, to ‘‘beat the clock’’ and
avoid the application of this rule’s facility
standards. The Department would be very re-
luctant to approve grants, contracts, exemp-
tion requests etc., that appear to have this
effect. The purpose of the Department’s ad-
ministration of section 504 is to ensure com-
pliance with the national policy stated in
the ADA, not to permit avoidance of it.

SUBPART A—GENERAL

Section 37.3 Definitions

The definition of ‘‘commuter authority’’
includes a list of commuter rail operators
drawn from a statutory reference in the
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ADA. It should be noted that this list is not
exhaustive. Other commuter rail operators
(e.g., in Chicago or San Francisco) would
also be encompassed by this definition.

The definition of ‘‘commuter bus service’’
is important because the ADA does not re-
quire complementary paratransit to be pro-
vided with respect to commuter bus service
operated by public entities. The rationale
that may be inferred for the statutory ex-
emption for this kind of service concerns its
typical characteristics (e.g., no attempt to
comprehensively cover a service area, lim-
ited route structure, limited origins and des-
tinations, interface with another mode of
transportation, limited purposes of travel).
These characteristics can be found in some
transportation systems other than bus sys-
tems oriented toward work trips. For exam-
ple, bus service that is used as a dedicated
connecter to commuter or intercity rail
service, certain airport shuttles, and univer-
sity bus systems share many or all of these
characteristics. As explained further in the
discussion of subpart B, the Department has
determined that it is appropriate to cover
these services with the requirements appli-
cable to commuter bus systems.

The definitions of ‘‘designated public
transportation’’ and ‘‘specified public trans-
portation’’ exclude transportation by air-
craft. Persons interested in matters concern-
ing access to air travel for individuals with
disabilities should refer to 14 CFR part 382,
the Department’s regulation implementing
the Air Carrier Access Act. Since the facility
requirements of this part refer to facilities
involved in the provision of designated or
specified public transportation, airport fa-
cilities are not covered by this part. DOJ
makes clear that public and private airport
facilities are covered under its title II and
title III regulations, respectively.

The examples given in the definition of
‘‘facility’’ all relate to ground transpor-
tation. We would point out that, since trans-
portation by passenger vessels is covered by
this rule and by DOJ rules, such vessel-relat-
ed facilities as docks, wharfs, vessel termi-
nals, etc. fall under this definition. It is in-
tended that specific requirements for vessels
and related facilities will be set forth in fu-
ture rulemaking.

The definitions of ‘‘fixed route system’’
and ‘‘demand responsive system’’ derive di-
rectly from the ADA’s definitions of these
terms. Some systems, like a typical city bus
system or a dial-a-ride van system, fit clear-
ly into one category or the other. Other sys-
tems may not so clearly fall into one of the
categories. Nevertheless, because how a sys-
tem is categorized has consequences for the
requirements it must meet, entities must de-
termine, on a case-by-case basis, into which
category their systems fall.

In making this determination, one of the
key factors to be considered is whether the

individual, in order to use the service, must
request the service, typically by making a
call.

With fixed route service, no action by the
individual is needed to initiate public trans-
portation. If an individual is at a bus stop at
the time the bus is scheduled to appear, then
that individual will be able to access the
transportation system. With demand-
reponsive service, an additional step must be
taken by the individual before he or she can
ride the bus, i.e., the individual must make
a telephone call.
(S. Rept. 101–116 at 54).

Other factors, such as the presence or ab-
sence of published schedules, or the variation
of vehicle intervals in anticipation of dif-
ferences in usage, are less important in mak-
ing the distinction between the two types of
service. If a service is provided along a given
route, and a vehicle will arrive at certain
times regardless of whether a passenger ac-
tively requests the vehicle, the service in
most cases should be regarded as fixed route
rather than demand responsive.

At the same time, the fact that there is an
interaction between a passenger and trans-
portation service does not necessarily make
the service demand responsive. For many
types of service (e.g., intercity bus, intercity
rail) which are clearly fixed route, a pas-
senger has to interact with an agent to buy
a ticket. Some services (e.g., certain com-
muter bus or commuter rail operations) may
use flag stops, in which a vehicle along the
route does not stop unless a passenger flags
the vehicle down. A traveler staying at a
hotel usually makes a room reservation be-
fore hopping on the hotel shuttle. This kind
of interaction does not make an otherwise
fixed route service demand responsive.

On the other hand, we would regard a sys-
tem that permits user-initiated deviations
from routes or schedules as demand-respon-
sive. For example, if a rural public transit
system (e.g., a section 18 recipient) has a few
fixed routes, the fixed route portion of its
system would be subject to the requirements
of subpart F for complementary paratransit
service. If the entity changed its system so
that it operated as a route-deviation system,
we would regard it as a demand responsive
system. Such a system would not be subject
to complementary paratransit requirements.

The definition of ‘‘individual with a dis-
ability’’ excludes someone who is currently
engaging in the illegal use of drugs, when a
covered entity is acting on the basis of such
use. This concept is more important in em-
ployment and public accommodations con-
texts than it is in transportation, and is dis-
cussed at greater length in the DOJ and
EEOC rules. Essentially, the definition says
that, although drug addiction (i.e., the sta-
tus or a diagnosis of being a drug abuser) is
a disability, no one is regarded as being an
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individual with a disability on the basis of
current illegal drug use.

Moreover, even if an individual has a dis-
ability, a covered entity can take action
against the individual if that individual is
currently engaging in illegal drug use. For
example, if a person with a mobility or vi-
sion impairment is ADA paratransit eligible,
but is caught possessing or using cocaine or
marijuana on a paratransit vehicle, the tran-
sit provider can deny the individual further
eligibility. If the individual has successfully
undergone rehabilitation or is no longer
using drugs, as explained in the preamble to
the DOJ rules, the transit provider could not
continue to deny eligibility on the basis that
the individual was a former drug user or still
was diagnosed as a person with a substance
abuse problem.

We defined ‘‘paratransit’’ in order to note
its specialized usage in the rule. Part 37 uses
this term to refer to the complementary
paratransit service comparable to public
fixed route systems which must be provided.
Typically, paratransit is provided in a de-
mand responsive mode. Obviously, the rule
refers to a wide variety of demand responsive
services that are not ‘‘paratransit,’’ in this
specialized sense.

The ADA’s definition of ‘‘over-the-road
bus’’ may also be somewhat narrower than
the common understanding of the term. The
ADA definition focuses on a bus with an ele-
vated passenger deck over a baggage com-
partment (i.e., a ‘‘Greyhound-type’’ bus).
Other types of buses commonly referred to as
‘‘over-the-road buses,’’ which are sometimes
used for commuter bus or other service, do
not come within this definition. Only buses
that do come within the definition are sub-
ject to the over-the-road bus exception to ac-
cessibility requirements in Title III of the
ADA.

For terminological clarity, we want to
point out that two different words are used
in ADA regulations to refer to devices on
which individuals with hearing impairments
communicate over telephone lines. DOJ uses
the more traditional term ‘‘telecommuni-
cations device for the deaf’’ (TDD). The Ac-
cess Board uses a newer term, ‘‘text tele-
phone.’’ The DOT rule uses the terms
interchangably.

The definition of ‘‘transit facility’’ applies
only with reference to the TDD requirement
of appendix A to this Part. The point of the
definition is to exempt from TDD require-
ments open structures, like bus shelters, or
facilities which are not used primarily as
transportation stops or terminals. For exam-
ple, a drug store in a small town may sell
intercity bus tickets, and people waiting for
the bus may even wait for the bus inside the
store. But the drug store’s raison d’etre is
not to be a bus station. Its transportation
function is only incidental. Consequently, its
obligations with respect to TDDs would be

those required of a place of public accommo-
dation by DOJ rules.

A ‘‘used vehicle’’ means a vehicle which
has prior use; prior, that is, to its acquisition
by its present owner or lessee. The definition
is not relevant to existing vehicles in one’s
own fleet, which were obtained before the
ADA vehicle accessibility requirements took
effect.

A ‘‘vanpool’’ is a voluntary commuter ride-
sharing arrangement using a van with a
seating capacity of more than seven persons,
including the driver. Carpools are not in-
cluded in the definition. There are some sys-
tems using larger vehicles (e.g., buses) that
operate, in effect, as vanpools. This defini-
tion encompasses such systems. Vanpools
are used for daily work trips, between com-
muters’ homes (or collection points near
them) and work sites (or drop points near
them). Drivers are themselves commuters
who are either volunteers who receive no
compensation for their efforts or persons
who are reimbursed by other riders for the
vehicle, operating, and driving costs.

The definition of ‘‘wheelchair’’ includes a
wide variety of mobility devices. This inclu-
siveness is consistent with the legislative
history of the ADA (See S. Rept. 101–116 at
48). While some mobility devices may not
look like many persons’ traditional idea of a
wheel chair, three and four wheeled devices,
of many varied designs, are used by individ-
uals with disabilities and must be trans-
ported. The definition of ‘‘common wheel-
chair,’’ developed by the Access Board, is in-
tended to help transit providers determine
which wheelchairs they have to carry. The
definition involves an ‘‘envelope’’ relating to
the Access Board requirements for vehicle
lifts.

A lift conforming to Access Board require-
ments is 30′′ x 48′′ and capable of lifting a
wheelchair/occupant combination of up to
600 pounds. Consequently, a common wheel-
chair is one that fits these size and weight
dimensions. Devices used by individuals with
disabilities that do not fit this envelope (e.g.,
may ‘‘gurneys’’) do not have to be carried.

Section 37.5 Nondiscrimination

This section states the general non-
discrimination obligation for entities provid-
ing transportation service. It should be
noted that virtually all public and private
entities covered by this regulation are also
covered by DOJ regulations, which have
more detailed statements of general non-
discrimination obligations.

Under the ADA, an entity may not consign
an individual with disabilities to a separate,
‘‘segregated,’’ service for such persons, if the
individual can in fact use the service for the
general public. This is true even if the indi-
vidual takes longer, or has more difficulty,
than other persons in using the service for
the general public.
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One instance in which this principal ap-
plies concerns the use of designated priority
seats (e.g., the so-called ‘‘elderly and handi-
capped’’ seats near the entrances to buses). A
person with a disability (e.g., a visual im-
pairment) may choose to take advantage of
this accommodation or not. If not, it is con-
trary to rule for the entity to insist that the
individual must sit in the priority seats.

The prohibition on special charges applies
to charges for service to individuals with dis-
abilities that are higher than charges for the
same or comparable services to other per-
sons. For example, if a shuttle service
charges $20.00 for a ride from a given loca-
tion to the airport for most people, it could
not charge $40.00 because the passenger had a
disability or needed to use the shuttle serv-
ice’s lift-equipped van. Higher mileage
charges for using an accessible vehicle would
likewise be inconsistent with the rule. So
would charging extra to carry a service ani-
mal accompanying an individual with a dis-
ability.

If a taxi company charges $1.00 to stow lug-
gage in the trunk, it cannot charge $2.00 to
stow a folding wheelchair there. This provi-
sion does not mean, however, that a trans-
portation provider cannot charge non-
discriminatory fees to passengers with dis-
abilities. The taxi company in the above ex-
ample can charge a passenger $1.00 to stow a
wheelchair in the trunk; it is not required to
waive the charge. This section does not pro-
hibit the fares for paratransit service which
transit providers are allowed to charge under
§ 37.131(d).

A requirement for an attendant is incon-
sistent with the general nondiscrimination
principle that prohibits policies that unnec-
essarily impose requirements on individuals
with disabilities that are not imposed on
others. Consequently, such requirements are
prohibited. An entity is not required to pro-
vide attendant services (e.g., assistance in
toileting, feeding, dressing), etc.

This provision must also be considered in
light of the fact that an entity may refuse
service to someone who engages in violent,
seriously disruptive, or illegal conduct. If an
entity may legitimately refuse service to
someone, it may condition service to him on
actions that would mitigate the problem.
The entity could require an attendant as a
condition of providing service it otherwise
had the right to refuse.

The rule also points out that involuntary
conduct related to a disability that may of-
fend or annoy other persons, but which does
not pose a direct treat, is not a basis for re-
fusal of transportation. For example, some
persons with Tourette’s syndrome may make
involuntary profane exclamations. These
may be very annoying or offensive to others,
but would not be a ground for denial of serv-
ice. Nor would it be consistent with the non-
discrimination requirements of this part to

deny service based on fear or misinformation
about the disability. For example, a transit
provider could not deny service to a person
with HIV disease because its personnel or
other passengers are afraid of being near peo-
ple with that condition.

This section also prohibits denials of serv-
ice or the placing on services of conditions
inconsistent with this part on individuals
with disabilities because of insurance com-
pany policies or requirements. If an insur-
ance company told a transit provider that it
would withdraw coverage, or raise rates, un-
less a transit provider refused to carry per-
sons with disabilities, or unless the provider
refused to carry three-wheeled scooters, this
would not excuse the provider from provid-
ing the service as mandate by this part. This
is not a regulatory requirement on insurance
companies, but simply says that covered en-
tities must comply with this part, even in
the face of difficulties with their insurance
companies.

Section 37.7 Standards for Accessible Vehicles

This section makes clear that, in order to
meet accessibility requirements of this rule,
vehicles must comply with Access Board
standards, incorporated in DOT rules as 49
CFR part 38. Paragraph (b) of § 37.7 spells out
a procedure by which an entity (public or
private) can deviate from provisions of part
38 with respect to vehicles. The entity can
make a case to the Administrator that it is
unable to comply with a particular portion
of part 38, as written, for specified reasons,
and that it is providing comparable compli-
ance by some alternative method. The entity
would have to describe how its alternative
mode of compliance would meet or exceed
the level of access to or usability of the vehi-
cle that compliance with part 38 would oth-
erwise provide.

It should be noted that equivalent facilita-
tion does not provide a means to get a waiv-
er of accessibility requirements. Rather, it is
a way in which comparable (not a lesser de-
gree of) accessibility can be provided by
other means. The entity must consult with
the public through some means of public par-
ticipation in devising its alternative form of
compliance, and the public input must be re-
flected in the submission to the Adminis-
trator (or the Federal Railroad Adminis-
trator in appropriate cases, such as a request
concerning Amtrak). The Administrator will
make a case-by-case decision about whether
compliance with part 38 was achievable and,
if not, whether the proffered alternative
complies with the equivalent facilitation
standard. DOT intends to consult with the
Access Board in making these determina-
tions.

This equivalent facilitation provision can
apply to buses or other motor vehicles as
well as to rail cars and vehicles. An example
of what could be an equivalent facilitation
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would concern rail cars which would leave
too wide a horizontal gap between the door
and the platform. If the operator used a com-
bination of bridgeplates and personnel to
bridge the gap, it might be regarded as an
equivalent facilitation in appropriate cir-
cumstances.

Section 37.7(c) clarifies which specifica-
tions must be complied with for over-the-
road buses purchased by public entities
(under subpart D of part 37) or private enti-
ties standing in the shoes of the public en-
tity (as described in § 37.23 of part 37). This
section is necessary to make clear that over-
the-road coaches must be accessible, when
they are purchased by or in furtherance of a
contract with a public entity. While the Oc-
tober 4, 1990 rule specified that over-the-road
coaches must be accessible under these cir-
cumstances, we had not previously specified
what constitutes accessibility.

Accordingly, this paragraph specifies that
an over-the-road bus must have a lift which
meets the performance requirements of a
regular bus lift (see § 38.23) and must meet
the interim accessibility features specified
for all over-the-road buses in part 3, subpart
G.

Section 37.9 Standards for Transportation
Facilities

This section makes clear that, in order to
meet accessibility requirements of this rule,
vehicles must comply with appendix A to
part 37, which incorporates the Access Board
facility guidelines.

Paragraph (b) of § 37.9 provides that, under
certain circumstances, existing accessibility
modifications to key station facilities do not
need to be modified further in order to con-
form to appendix A. This is true even if the
standards under which the facility was modi-
fied differ from the Access Board guidelines
or provide a lesser standard of accessibility.

To qualify for this ‘‘grandfathering,’’ alter-
ations must have been before January 26,
1992. As in other facility sections of the rule,
an alteration is deemed to begin with the is-
suance of a notice to proceed or work order.
The existing modifications must conform to
ANSI A–117.1, Specifications for Making
Buildings and Facilities Accessible to and
Usable by the Physically Handicapped 1980,
or the Uniform Federal Accessibility Stand-
ard. (UFAS).

For example, if an entity used a Federal
grant or loan or money to make changes to
a building, it would already have had to com-
ply with the Uniform Federal Accessibility
Standards. Likewise, if a private entity, act-
ing without any Federal money in the
project, may have complied with the ANSI
A117.1 standard. So long as the work was
done in conformity with the standard that
was in effect when the work was done, the al-
teration will be considered accessible.

However, because one modification was
made to a facility under one of these stand-
ards, the entity still has a responsibility to
make other modifications needed to comply
with applicable accessibility requirements.
For example, if an entity has made some
modifications to a key station according to
one of these older standards, but the modi-
fications do not make the key station en-
tirely accessible as this rule requires, then
additional modifications would have to be
made according to the standards of appendix
A. Suppose this entity has put an elevator
into the station to make it accessible to in-
dividuals who use wheelchairs. If the eleva-
tor does not fully meet appendix A stand-
ards, but met the applicable ANSI standard
when it was installed, it would not need fur-
ther modifications now. But if it had not al-
ready done so, the entity would have to in-
stall a tactile strip along the platform edge
in order to make the key station fully acces-
sible as provided in this rule. The tactile
strip would have to meet appendix A require-
ments.

The rule specifically provides that
‘‘grandfathering’’ applies only to alterations
of individual elements and spaces and only
to the extent that provisions covering those
elements or spaces are found in UFAS or
AHSI A117.1. For example, alterations to the
telephones in a key station may have been
carried out in order to lower them to meet
the requirements of UFAS, but tele-
communications devices for the deaf (TDDs)
were not installed. (Neither UFAS nor the
ANSI standard include requirements con-
cerning TDDs). However, because appendix A
does contain TDD requirements, the key sta-
tion must now be altered in accordance with
the standards for TDDs. Similarly, earlier al-
teration of an entire station in accordance
with UFAS or the ANSI standard would not
relieve an entity from compliance with any
applicable provision concerning the gap be-
tween the platform between the platform
and the vehicle in a key station, because nei-
ther of these two standards addresses the
interface between vehicle and platform.

New paragraph (c) of this section clarifies
a provision of the Access Board’s standards
concerning the construction of bus stop pads
at bus stops. The final Access Board stand-
ard (found at section 10.2.1(1) of appendix A
to part 37) has been rewritten slightly to
clear up confusion about the perceived nec-
essary construction of a bus stop pad. Sec-
tion 10.2.1(1) does not require that anyone
build a bus stop pad; it does specify what a
bus stop pad must look like, if it is con-
structed. The further clarifying language in
§ 37.9(c) explains that public entities must
exert control over the construction of bus
stop pads if they have the ability to do so.
The Access Board, as well as DOT, recognize
that most physical improvements related to
bus stops are out of the control of the transit
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provider. Paragraph (c) of § 37.9 merely notes
that where a transit provider does have con-
trol over the construction, it must exercise
that control to ensure that the pad meets
these specifications.

One further clarification concerning the
implication of this provision deals with a bus
loading island at which buses pull up on both
sides of the island. It would be possible to
read the bus pad specification to require the
island to be a minimum of 84 inches wide
(two widths of a bus stop pad), so that a lift
could be deployed from buses on both sides of
the island at the same time. A double-wide
bus pad, however, is likely to exceed avail-
able space in most instances.

Where there is space, of course, building a
double-wide pad is one acceptable option
under this rule. However, the combination of
a pad of normal width and standard oper-
ational practices may also suffice. (Such
practices could be offered as an equivalent
facilitation.) For example, buses on either
side of the island could stop at staggered lo-
cations (i.e., the bus on the left side could
stop several feet ahead of the bus on the
right side), so that even when buses were on
both sides of the island at once, their lifts
could be deployed without conflict. Where it
is possible, building the pad a little longer
than normal size could facilitate such an ap-
proach. In a situation where staggered stop
areas are not feasible, an operational prac-
tice of having one bus wait until the other’s
lift cycle had been completed could do the
job. Finally, the specification does not re-
quire that a pad be built at all. If there is
nothing that can be done to permit lift de-
ployment on both sides of an island, the
buses can stop on the street, or some other
location, so long as the lift is deployable.

Like § 37.7, this section contains a provi-
sion allowing an entity to request approval
for providing accessibility through an equiv-
alent facilitation.

Section 37.11 Administrative Enforcement

This section spells out administrative
means of enforcing the requirements of the
ADA. Recipients of Federal financial assist-
ance from DOT (whether public or private
entities) are subject to DOT’s section 504 en-
forcement procedures. The existing proce-
dures, including administrative complaints
to the DOT Office of Civil Rights, investiga-
tion, attempts at conciliation, and final re-
sort to proceedings to cut off funds to a non-
complying recipient, will continue to be
used.

In considering enforcement matters, the
Department is guided by a policy that em-
phasizes compliance. The aim of enforcement
action, as we see it, is to make sure that en-
tities meet their obligations, not to impose
sanctions for their own sake. The Depart-
ment’s enforcement priority is on failures to
comply with basic requirements and ‘‘pat-

tern or practice’’ kinds of problems, rather
than on isolated operational errors.

Under the DOJ rules implementing title II
of the ADA (28 CFR part 35), DOT is a ‘‘des-
ignated agency’’ for enforcement of com-
plaints relating to transportation programs
of public entities, even if they do not receive
Federal financial assistance. When it re-
ceives such a complaint, the Department
will investigate the complaint, attempt con-
ciliation and, if conciliation is not possible,
take action under section 504 and/or refer the
matter to the DOJ for possible further ac-
tion.

Title III of the ADA does not give DOT any
administrative enforcement authority with
respect to private entities whose transpor-
tation services are subject to part 37. In its
title III rule (28 CFR part 36), DOJ assumes
enforcement responsibility for all title III
matters. If the Department of Transpor-
tation receives complaints of violations of
part 37 by private entities, it will refer the
matters to the DOJ.

It should be pointed out that the ADA in-
cludes other enforcement options. Individ-
uals have a private right of action against
entities who violate the ADA and its imple-
menting regulations. The DOJ can take vio-
lators to court. These approaches are not
mutually exclusive with the administrative
enforcement mechanisms described in this
section. An aggrieved individual can com-
plain to DOT about an alleged transpor-
tation violation and go to court at the same
time. Use of administrative enforcement pro-
cedures is not, under titles II and III, an ad-
ministrative remedy that individuals must
exhaust before taking legal action.

We also would point out that the ADA does
not assert any blanket preemptive authority
over state or local nondiscrimination laws
and enforcement mechanisms. While require-
ments of the ADA and this regulation would
preempt conflicting state or local provisions
(e.g., a building code or zoning ordinance
that prevents compliance with appendix A or
other facility accessibility requirements, a
provision of local law that said bus drivers
could not leave their seats to help secure
wheelchair users), the ADA and this rule do
not prohibit states and localities from legis-
lating in areas relating to disability. For ex-
ample, if a state law requires a higher degree
of service than the ADA, that requirement
could still be enforced. Also, states and lo-
calities may continue to enforce their own
parallel requirements. For example, it would
be a violation of this rule for a taxi driver to
refuse to pick up a person based on that per-
son’s disability. Such a refusal may also be a
violation of a county’s taxi rules, subjecting
the violator to a fine or suspension of operat-
ing privileges. Both ADA and local remedies
could proceed in such a case.

Labor-management agreements cannot
stand in conflict with the requirements of
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the ADA and this rule. For example, if a
labor-management agreement provides that
vehicle drivers are not required to provide
assistance to persons with disabilities in a
situation in which this rule requires such as-
sistance, then the assistance must be pro-
vided notwithstanding the agreement. Labor
and management do not have the authority
to agree to violate requirements of Federal
law.

Section 37.13 Effective Date for Certain Vehicle
Lift Specifications.

This section contains an explicit state-
ment of the effective date for vehicle lift
platform specifications. The Department has
decided to apply the new part 38 lift platform
specifications to solicitations after January
25, 1992. As in the October 4, 1990, rule imple-
menting the acquisition requirements; the
date of a solicitation is deemed to be the
closing date for the submission of bids or of-
fers in a procurement.

SUBPART B—APPLICABILITY

Section 37.21 Applicability.—General

This section emphasizes the broad applica-
bility of part 37. Unlike section 504, the ADA
and its implementing rules apply to entities
whether or not they receive Federal finan-
cial assistance. They apply to private and
public entities alike. For entities which do
receive Federal funds, compliance with the
ADA and part 37 is a condition of compliance
with section 504 and 49 CFR part 27, DOT’s
section 504 rule.

Virtually all entities covered by this rule
also are covered by DOJ rules, either under
28 CFR part 36 as state and local program
providers or under 28 CFR part 35 as opera-
tors of places of public accommodation. Both
sets of rules apply; one does not override the
other. The DOT rules apply only to the enti-
ty’s transportation facilities, vehicles, or
services; the DOJ rules may cover the enti-
ty’s activities more broadly. For example, if
a public entity operates a transit system and
a zoo, DOT’s coverage would stop at the
transit system’s edge, while DOJ’s rule
would cover the zoo as well.

DOT and DOJ have coordinated their rules,
and the rules have been drafted to be consist-
ent with one another. Should, in the context
of some future situation, there be an appar-
ent inconsistency between the two rules, the
DOT rule would control within the sphere of
transportation services, facilities and vehi-
cles.

Section 37.23 Service Under Contract

This section requires private entities to
‘‘stand in the shoes’’ of public entities with
whom they contract to provide transpor-
tation services. It ensures that, while a pub-
lic entity may contract out its service, it

may not contract away its ADA responsibil-
ities. The requirement applies primarily to
vehicle acquisition requirements and to serv-
ice provision requirements.

If a public entity wishes to acquire vehi-
cles for use on a commuter route, for exam-
ple, it must acquire accessible vehicles. It
may acquire accessible over-the-road buses,
it may acquire accessible full-size transit
buses, it may acquire accessible smaller
buses, or it may acquire accessible vans. It
does not matter what kind of vehicles it ac-
quires, so long as they are accessible. On the
other hand, if the public entity wants to use
inaccessible buses in its existing fleet for the
commuter service, it may do so. All replace-
ment vehicles acquired in the future must, of
course, be accessible.

Under this provision, a private entity
which contracts to provide this commuter
service stands in the shoes of the public en-
tity and is subject to precisely the same re-
quirements (it is not required to do more
than the public entity). If the private entity
acquires vehicles used to provide the service,
the vehicles must be accessible. If it cannot,
or chooses not to, acquire an accessible vehi-
cle of one type, it can acquire an accessible
vehicle of another type. Like the public en-
tity, it can provide the service with inacces-
sible vehicles in its existing fleet.

The import of the provision is that it re-
quires a private entity contracting to pro-
vide transportation service to a public entity
to follow the rules applicable to the public
entity. For the time being, a private entity
operating in its own right can purchase a
new over-the-road bus inaccessible to indi-
viduals who use wheelchairs. When that pri-
vate entity operates service under contract
to the public entity, however, it is just as ob-
ligated as the public entity itself to purchase
an accessible bus for use in that service,
whether or not it is an over-the-road bus.

The ‘‘stand in the shoes’’ requirement ap-
plies not only to vehicles acquired by private
entities explicitly under terms of an exe-
cuted contract to provide service to a public
entity, but also to vehicles acquired ‘‘in con-
templation of use’’ for service under such a
contract. This language is included to ensure
good faith compliance with accessibility re-
quirements for vehicles acquired before the
execution of a contract. Whether a particu-
lar acquisition is in contemplation of use on
a contract will be determined on a case-by-
case basis. However, acquiring a vehicle a
short time before a contract is executed and
then using it for the contracted service is an
indication that the vehicle was acquired in
contemplation of use on the contract, as is
acquiring a vehicle obstensibly for other
service provided by the entity and then regu-
larly rotating it into service under the con-
tract.

The ‘‘stand in the shoes’’ requirement is
applicable only to the vehicles and service
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(public entity service requirements, like
§ 37.163, apply to a private entity in these sit-
uations) provided under contract to a public
entity. Public entity requirements clearly do
not apply to all phases of a private entity’s
operations, just because it has a contract
with a public entity. For example, a private
bus company, if purchasing buses for service
under contract to a public entity, must pur-
chase accessible buses. The same company,
to the extent permitted by the private entity
provisions of this part, may purchase inac-
cessible vehicles for its tour bus operations.

The Department also notes that the
‘‘stands in the shoes’’ requirement may dif-
fer depending on the kind of service in-
volved. The public entity’s ‘‘shoes’’ are
shaped differently, for example, depending
on whether the public entity is providing
fixed route or demand responsive service to
the general public. In the case of demand re-
sponsive service, a public entity is not re-
quired to buy an accessible vehicle if its de-
mand responsive system, when viewed in its
entirety, provides service to individuals with
disabilities equivalent to its service to other
persons. A private contractor providing a
portion of this paratransit service would not
necessarily have to acquire an accessible ve-
hicle if this equivalency test is being met by
the system as a whole. Similarly, a public
entity can, after going through a ‘‘good faith
efforts’’ search, acquire inaccessible buses. A
private entity under contract to the public
can do the same. ‘‘Stand in the shoes’’ may
also mean that, under some circumstances, a
private contractor need not acquire acces-
sible vehicles. If a private company con-
tracts with a public school district to pro-
vide school bus service, it is covered, for that
purpose, by the exemption for public school
transportation.

In addition, the requirement that a private
entity play by the rules applicable to a pub-
lic entity can apply in situations involving
an ‘‘arrangement or other relationship’’ with
a public entity other than the traditional
contract for service. For example, a private
utility company that operates what is, in es-
sence, a regular fixed route public transpor-
tation system for a city, and which receives
section 3 or 9 funds from FTA via an agree-
ment with a state or local government agen-
cy, would fall under the provisions of this
section. The provider would have to comply
with the vehicle acquisition, paratransit,
and service requirements that would apply
to the public entity through which it re-
ceives the FTA funds, if that public entity
operated the system itself. The Department
would not, however, construe this section to
apply to situations in which the degree of
FTA funding and state and local agency in-
volvement is considerably less, or in which
the system of transportation involved is not
a de facto surrogate for a traditional public
entity fixed route transit system serving a

city (e.g., a private non-profit social service
agency which receives FTA section 16(b)(2)
funds to purchase a vehicle).

This section also requires that a public en-
tity not diminish the percentage of acces-
sible vehicles in its fleet through contract-
ing. For example, suppose a public entity has
100 buses in its fleet, of which 20 are acces-
sible, meaning that 20 percent of its fleet is
accessible. The entity decides to add a fixed
route, for which a contractor is engaged. The
contractor is supplying ten of its existing in-
accessible buses for the fixed route. To main-
tain the 20 percent accessibility ratio, there
would have to be 22 accessible buses out of
the 110 buses now in operation in carrying
out the public entity’s service. The public
entity could maintain its 20 percent level of
accessibility through any one or more of a
number of means, such as having the con-
tractor to provide two accessible buses, ret-
rofitting two if its own existing buses, or ac-
celerating replacement of two of its own in-
accessible buses with accessible buses.

This rule applies the ‘‘stand in the shoes’’
principle to transactions wholly among pri-
vate entities as well. For example, suppose a
taxi company (a private entity primarily en-
gaged in the business of transporting people)
contracts with a hotel to provide airport
shuttle van service. With respect to that
service, the taxi company would be subject
to the requirements for private entities not
primarily in the business of transporting
people, since it would be ‘‘standing in the
shoes’’ of the hotel for that purpose.

Section 37.25 University Transportation
Systems

Private university-operated transportation
systems are subject to the requirements of
this rule for private entities not primarily
engaged in the business of transporting peo-
ple. With one important exception, public
university-operated transportation systems
are subject to the requirements of the rule
for public entities. The nature of the systems
involved—demand-responsive or fixed
route—determines the precise requirements
involved.

For public university fixed route systems,
public entity requirements apply. In the case
of fixed route systems, the requirements for
commuter bus service would govern. This
has the effect of requiring the acquisition of
accessible vehicles and compliance with
most other provisions of the rule, but does
not require the provision of complementary
paratransit or submitting a paratransit plan.
As a result, private and public universities
will have very similar obligations under the
rule.
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Section 37.27 Transportation for Elementary
and Secondary Education Systems

This section restates the statutory exemp-
tion from public entity requirements given
to public school transportation. This exten-
sion also applies to transportation of pre-
school children to Head Start or special edu-
cation programs which receive Federal as-
sistance. It also applies to arrangements per-
mitting pre-school children of school bus
drivers to ride a school bus or allowing teen-
age mothers to be transported to day care fa-
cilities at a school or along a school bus
route so that their mothers may continue to
attend school (See H. Rept. 101–485, pt. 1 at
27). The situation for private schools is more
complex. According to the provision, a pri-
vate elementary or secondary school’s trans-
portation system is exempt from coverage
under this rule if all three of the following
conditions are met: (1) The school receives
Federal financial assistance; (2) the school is
subject to section 504; and (3) the school’s
transportation system provides transpor-
tation services to individuals with disabil-
ities, including wheelchair users, equivalent
to those provided to individuals without dis-
abilities. The test of equivalency is the same
as that for other private entities, and is de-
scribed under § 37.105. If the school does not
meet all these criteria, then it is subject to
the requirements of Part 37 for private enti-
ties not primarily engaged in the business of
transporting people.

The Department notes that, given the con-
stitutional law on church-state separation,
it is likely that church-affiliated private
schools do not receive Federal financial as-
sistance. To the extent that these schools’
transportation systems are operated by reli-
gious entities or entities controlled by reli-
gious organizations, they are not subject to
the ADA at all, so this section does not apply
to them.

Section 37.29 Private Providers of Taxi Service

This section first recites that providers of
taxi service are private entities primarily
engaged in the business of transporting peo-
ple which provide demand responsive service.
For purposes of this section, other transpor-
tation services that involve calling for a car
and a driver to take one places (e.g., lim-
ousine services, of the kind that provide lux-
ury cars and chauffeurs for senior proms and
analogous adult events) are regarded as taxi
services.

Under the ADA, no private entity is re-
quired to purchase an accessible automobile.
If a taxi company purchases a larger vehicle,
like a van, it is subject to the same rules as
any other private entity primarily engaged
in the business of transporting people which
operates a demand responsive service. That
is, unless it is already providing equivalent
service, any van it acquires must be acces-

sible. Equivalent service is measured accord-
ing to the criteria of § 37.105. Taxi companies
are not required to acquire vehicles other
than automobiles to add accessible vehicles
to their fleets.

Taxi companies are subject to non-
discrimination obligations. These obliga-
tions mean, first, that a taxi service may not
deny a ride to an individual with a disability
who is capable of using the taxi vehicles. It
would be discrimination to pass up a pas-
senger because he or she was blind or used a
wheelchair, if the wheelchair was one that
could be stowed in the cab and the passenger
could transfer to a vehicle seat. Nor could a
taxi company insist that a wheelchair user
wait for a lift-equipped van if the person
could use an automobile.

It would be discrimination for a driver to
refuse to assist with stowing a wheelchair in
the trunk (since taxi drivers routinely assist
passengers with stowing luggage). It would
be discrimination to charge a higher fee or
fare for carrying a person with a disability
than for carrying a non-disabled passenger,
or a higher fee for stowing a wheelchair than
for stowing a suitcase. (Charging the same
fee for stowing a wheelchair as for stowing a
suitcase would be proper, however.) The fact
that it may take somewhat more time and
effort to serve a person with a disability
than another passenger does not justify dis-
criminatory conduct with respect to pas-
sengers with disabilities.

State or local governments may run user-
side subsidy arrangements for the general
public (e.g., taxi voucher systems for senior
citizens or low-income persons). Under the
DOJ title II rule, these programs would have
to meet ‘‘program accessibility’’ require-
ments, which probably would require that
accessible transportation be made available
to senior citizens or low-income persons with
disabilities. This would not directly require
private taxi providers who accept the vouch-
ers to purchase accessible vehicles beyond
the requirements of this rule, however.

Section 37.31 Vanpools

This provision applies to public vanpool
systems the requirements for public entities
operating demand responsive systems for the
general public. A public vanpool system is
one operated by a public entity, or in which
a public entity owns or purchases or leases
the vehicles. Lesser degrees of public in-
volvement with an otherwise private ride-
sharing arrangement (e.g., provision of park-
ing spaces, HOV lanes, coordination or clear-
inghouse services) do not convert a private
into a public system.

The requirement for a public vanpool sys-
tem is that it purchase or lease an accessible
vehicle unless it can demonstrate that it
provides equivalent service to individuals
with disabilities, including individuals who
use wheelchairs, as it provides to individuals
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without disabilities. For a public vanpool
system, the equivalency requirement would
be met if an accessible vehicle is made avail-
able to and used by a vanpool when an indi-
vidual with a disability needs such a vehicle
to participate. Public vanpool systems may
meet this requirement through obtaining a
percentage of accessible vehicles that is rea-
sonable in light of demand for them by par-
ticipants, but this is not required, so long as
the entity can respond promptly to requests
for participation in a vanpool with the provi-
sion of an accessible van when needed.

There is no requirement for private van-
pools, defined as a voluntary arrangement in
which the driver is compensated only for ex-
penses.

Section 37.33 Airport Transportation Systems

Fixed route transportation systems oper-
ated by public airports are regarded by this
section as fixed route commuter bus sys-
tems. As such, shuttles among terminals and
parking lots, connector systems among the
airport and a limited number of other local
destinations must acquire accessible buses,
but are not subject to complementary para-
transit requirements. (If a public airport op-
erates a demand responsive system for the
general public, it would be subject to the
rules for demand responsive systems for the
general public.)

It should be noted that this section applies
only to transportation services that are op-
erated by public airports themselves (or by
private contractors who stand in their
shoes). When a regular urban mass transit
system serves the airport, the airport is sim-
ply one portion of its service area, treated
for purposes of this rule like the rest of its
service area.

Virtually all airports are served by taxi
companies, who are subject to § 37.29 at air-
ports as elsewhere. In addition, many air-
ports are served by jitney or shuttle sys-
tems. Typically, these systems operate in a
route-deviation or similar variable mode in
which there are passenger-initiated decisions
concerning destinations. We view such sys-
tems as demand responsive transportation
operated by private entities primarily en-
gaged in the business of transporting people.

Since many of these operators are small
businesses, it may be difficult for them to
meet equivalency requirements on their own
without eventually having all or nearly all
accessible vehicles, which could pose eco-
nomic problems. One suggested solution to
this problem is for the operators serving a
given airport to form a pool or consortium
arrangement, in which a number of shared
accessible vehicles would meet the transpor-
tations of individuals with disabilities. As in
other forms of transportation, such an ar-
rangement would have to provide service in
a nondiscriminatory way (e.g., in an inte-

grated setting, no higher fares for accessible
service).

Section 37.35 Supplemental Service for Other
Transportation Modes

This section applies to a number of situa-
tions in which an operator of another trans-
portation mode uses bus or other service to
connect its service with limited other points.

One instance is when an intercity railroad
route is set up such that the train stops out-
side the major urban center which is the ac-
tual destination for many passengers. Exam-
ples mentioned to us include bus service run
by Amtrak from a stop in Columbus, Wiscon-
sin, to downtown Madison, or from San Jose
to San Francisco. Such service is fixed route,
from the train station to a few points in the
metropolitan area, with a schedule keyed to
the train schedule. It would be regarded as
commuter bus service, meaning that acces-
sible vehicles would have to be acquired but
complementary paratransit was not re-
quired.

Another instance is one in which a com-
muter rail operator uses fixed route bus serv-
ice as a dedicated connection to, or exten-
sion of, its rail service. The service may go
to park and ride lots or other destinations
beyond the vicinity of the rail line. Again,
this service shares the characteristics of
commuter bus service that might be used
even if the rail line were not present, and
does not attempt to be a comprehensive
mass transit bus service for the area.

Of course, there may be instances in which
a rail operator uses demand responsive in-
stead of fixed route service for a purpose of
this kind. In that case, the demand respon-
sive system requirements of the rule would
apply.

Private entities (i.e., those operating
places of public accommodation) may oper-
ate similar systems, as when a cruise ship
operator provides a shuttle or connector be-
tween an airport and the dock. This service
is covered by the rules governing private en-
tities not primarily engaged in the business
of transporting people. Fixed route or de-
mand responsive rules apply, depending on
the characteristics of the system involved.

One situation not explicitly covered in this
section concerns ad hoc transportation ar-
ranged, for instance, by a rail operator when
the train does not wind up at its intended
destination. For example, an Amtrak train
bound for Philadelphia may be halted at Wil-
mington by a track blockage between the
two cities. Usually, the carrier responds by
providing bus service to the scheduled des-
tination or to the next point where rail serv-
ice can resume.

The service that the carrier provides in
this situation is essentially a continuation
by other means of its primary service. We
view the obligation of the rail operator as
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being to ensure that all passengers, includ-
ing individuals with disabilities, are pro-
vided service to the destination in a non-
discriminatory manner. This includes, for in-
stance, providing service in the most inte-
grated setting appropriate to the needs of
the individual and service that gets a pas-
senger with a disability to the destination as
soon as other passengers.

Section 37.37 Other Applications

The ADA specifically defines ‘‘public en-
tity.’’ Anything else is a ‘‘private entity.’’
The statute does not include in this defini-
tion a private entity that receives a subsidy
or franchise from a state or local govern-
ment or is regulated by a public entity. Only
through the definition of ‘‘operates’’ (see dis-
cussion of § 37.23) do private entities’ rela-
tionships to public entities subject private
entities to the requirements for public enti-
ties. Consequently, in deciding which provi-
sions of the rule to apply to an entity in
other than situations covered by § 37.23, the
nature of the entity—public or private—is
determinative.

Transportation service provided by public
accommodations is viewed as being provided
by private entities not primarily engaged in
the business of transporting people. Either
the provisions of this part applicable to de-
mand responsive or fixed route systems
apply, depending on the nature of a specific
system at a specific location. The distinction
between fixed route and demand responsive
systems is discussed in connection with the
definitions section above. It is the respon-
sibility of each private entity, in the first in-
stance, to assess the nature of each transpor-
tation system on a case-by-case basis and de-
termine the applicable rules.

On the other hand, conveyances used for
recreational purposes, such as amusement
park rides, ski lifts, or historic rail cars or
trolleys operated in museum settings, are
not viewed as transportation under this rule
at all. Other conveyances may fit into this
category as well.

The criterion for determining what re-
quirements apply is whether the convey-
ances are primarily an aspect of the rec-
reational experience itself or a means of get-
ting from Point A to Point B. At a theme
park, for instance, a large roller coaster
(though a ‘‘train’’ of cars on a track) is a
public accommodation not subject to this
rule; the tram that transports the paying
customers around the park, with a stop at
the roller coaster, is a transportation system
subject to the ‘‘private, not primarily’’ pro-
visions of this part.

Employer-provided transportation for em-
ployees is not covered by this part, but by
EEOC rules under title I of the ADA. (Public
entities are also subject to DOJ’s title II
rules with respect to employment.) This ex-
clusion from part 37 applies to transpor-

tation services provided by an employer
(whether access to motor pool vehicles,
parking shuttles, employer-sponsored van
pools) that is made available solely to its
own employees. If an employer provides serv-
ice to its own employees and other persons,
such as workers of other employers or cus-
tomers, it would be subject to the require-
ments of this part from private entities not
primarily engaged in the business of trans-
porting people or public entities, as applica-
ble.

The rule looks to the private entity actu-
ally providing the transportation service in
question in determining whether the ‘‘pri-
vate, primarily’’ or ‘‘private, not primarily’’
rules apply. For example, Conglomerate,
Inc., owns a variety of agribusiness, petro-
chemical, weapons system production, and
fast food corporations. One of its many sub-
sidiaries, Green Tours, Inc., provides charter
bus service for people who want to view na-
tional parks, old-growth forests, and other
environmentally significant places. It is
probably impossible to say in what business
Conglomerate, Inc. is primarily engaged, but
it clearly is not transporting people. Green
Tours, Inc., on the other hand, is clearly pri-
marily engaged in the business of transport-
ing people, and the rule treats it as such.

On the other hand, when operating a trans-
portation service off to the side of to the
main business of a public accommodation
(e.g., a hotel shuttle), the entity as a whole
would be considered. Even if some dedicated
employees are used to provide the service,
shuttles and other systems provided as a
means of getting to, from, or around a public
accommodation remain solidly in the ‘‘pri-
vate, not primarily’’ category.

SUBPART C—TRANSPORTATION FACILITIES

Section 37.41 Construction of Transportation
Facilities by Public Entities

Section 37.41 contains the general require-
ment that all new facilities constructed
after January 25, 1992, be accessible to and
usable by individuals with disabilities. This
provision tracks the statute closely, and is
analogous to a provision in the DOJ regula-
tions for private entities. Section 226 of the
ADA provides little discretion in this re-
quirement.

The requirement is keyed to construction
which ‘‘begins’’ after January 25, 1992. The
regulation defines ‘‘begin’’ to mean when a
notice to proceed order has been issued. This
term has a standard meaning in the con-
struction industry, as an instruction to the
contractor to proceed with the work.

Questions have been raised concerning
which standards apply before January 26,
1992. There are Federal requirements that
apply to all recipients of federal money, de-
pending on the circumstances.
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First, if an entity is a Federal recipient
and uses Federal dollars to construct the fa-
cility, regulations implementing section 504
of the Rehabilitation Act of 1973 (29 U.S.C.
794), require the recipient to comply with the
Uniform Federal Accessibility Standards.

Second, since the Civil Rights Restoration
Act of 1987 (Pub. L. 100–259), an operation of
a recipient of federal funds would also have
to comply with section 504, even though the
activity was not paid for with Federal funds.
Thus, the Uniform Federal Accessibility
Standards would apply to this construction
as well.

As mentioned above, the Department in-
tends, in the period before January 26, 1991,
to view compliance with section 504 in light
of compliance with ADA requirements (this
point applies to alterations as well as new
construction). Consequently, in reviewing re-
quests for grants, contract approvals, exemp-
tions, etc., (whether with respect to ongoing
projects or new, experimental, or one-time
efforts), the Department will, as a policy
matter, seek to ensure compliance with ADA
standards.

Section 37.43 Alteration of Transportation
Facilities by Public Entities

This section sets out the accessibility re-
quirements that apply when a public entity
undertakes an alteration of an existing facil-
ity. In general, the section requires that any
alteration, to the maximum extent feasible,
results in the altered area being accessible to
and usable by individuals with disabilities,
including persons who use wheelchairs. The
provisions follow closely those adopted by
the DOJ, in its regulations implementing
title III of the ADA.

The section requires specific activities
whenever an alteration of an existing facil-
ity is undertaken.

First, if the alteration is made to a pri-
mary function area, (or access to an area
containing a primary function), the entity
shall make the alteration in such a way as to
ensure that the path of travel to the altered
area and the restrooms, telephones and
drinking fountains servicing the altered area
are readily accessible to and usable by indi-
viduals with disabilities, including individ-
uals who use wheelchairs.

Second, alterations to drinking fountains,
telephones, and restrooms do not have to be
completed if the cost and scope of making
them accessible is disproportionate.

Third, the requirement goes into effect for
alterations begun after January 25, 1992.

Fourth, the term ‘‘maximum extent fea-
sible’’ means that all changes that are pos-
sible must be made. The requirement to
make changes to the maximum extent fea-
sible derives from clear legislative history.
The Senate Report states—

The phrase ‘‘to the maximum extent fea-
sible’’ has been included to allow for the oc-

casional case in which the nature of an exist-
ing facility is such as to make it virtually
impossible to renovate the building in a
manner that results in its being entirely ac-
cessible to and usable by individuals with
disabilities. In all such cases, however, the
alteration should provide the maximum
amount of physical accessibility feasible.

Thus, for example the term ‘‘to the maxi-
mum extent feasible’’ should be construed as
not requiring entities to make building al-
terations that have little likelihood of being
accomplished without removing or altering a
load-bearing structural member unless the
load-bearing structural member is otherwise
being removed or altered as part of the alter-
ation. (S. Rept. 101–116, at 68).

Fifth, primary function means a major ac-
tivity for which the facility is intended. Pri-
mary function areas include waiting areas,
ticket purchase and collection areas, train or
bus platforms, baggage checking and return
areas, and employment areas (with some ex-
ceptions stated in the rule, for areas used by
service personnel that are very difficult to
access).

Sixth, ‘‘path of travel’’ means a continu-
ous, unobstructed way of pedestrian passage
by means of which the altered area may be
approached, entered, and exited, and which
connects the altered area with an exterior
approach and includes restrooms, telephones,
and drinking fountains serving the altered
area. If changes to the path of travel are dis-
proportionate, then only those changes
which are not disproportionate are to be
completed.

Seven, the final rule specifies that costs
exceeding 20 percent would be disproportion-
ate. This is consistent with the DOJ. In de-
termining costs, the Department intends
costs to be based on changes to the passenger
service area that is scheduled for alteration.

Finally, the Department has defined the
term ‘‘begin’’, in the context of begin an al-
teration that is subject to the alteration pro-
vision to mean when a notice to proceed or
work order is issued. Two terms are used (in-
stead of only notice to proceed in the con-
text of new construction) because many al-
terations may be carried out by the entity
itself, in which case the only triggering
event would be a work order or similar au-
thorization to begin.

In looking at facility concepts like
‘‘disproportionality’’ and ‘‘to the maximum
extent feasible,’’ the Department will con-
sider any expenses related to accessibility
for passengers. It is not relevant to consider
non-passenger related improvements (e.g.,
installing a new track bed) or to permit
‘‘gold-plating’’ (attributing to accessibility
costs the expense of non-related improve-
ments, such as charging to accessibility
costs the price of a whole new door, when
only adding a new handle to the old door was
needed for accessibility).
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Section 37.47 Key Stations in Light and Rapid
Rail Systems

Section 37.51 Key Stations in Commuter Rail
Systems

These sections require that key stations in
light, rapid, and commuter rail systems be
made accessible as soon as practicable, but
no later than July 26, 1993. Being made ac-
cessible, for this purpose, means complying
with the applicable provisions of appendix A
to this part. ‘‘As soon as practicable’’ means
that, if modification can be made before July
26, 1993, they must be. A rail operator that
failed to make a station accessible by July
1993 would be in noncompliance with the
ADA and this rule, except in a case where an
extension of time had been granted.

What is a key station? A key station is one
designated as such by the commuter author-
ity or light/rapid rail operator, through the
planning process and public participation
process set forth in this section. The five cri-
teria listed in the regulation are intended to
guide the selection process but, while the en-
tity must take these criteria into account
(and this consideration must be reflected in
the planning process and documents), they
are not mandatory selection standards. That
is, it is not required that every station that
meets one of the criteria be designated as a
key station. Since the criteria are not man-
datory selection standards, the understand-
ing of their terms is also a matter appro-
priately left to the planning process. A tight,
legalistic definition is not necessary in the
context of factors intended for consideration.
For instance, what constitutes a major ac-
tivity center or how close a station needs to
be to another station to not be designated as
key depend largely on local factors that it
would not be reasonable to specify in this
rule.

Given the wide discretion permitted to rail
operators in identifying key stations, there
would be no objection to identifying as a key
station a new (presumably accessible) sta-
tion now under construction. Doing so would
involve consideration of the key station cri-
teria and would be subject to the planning/
public participation process.

If an extension to a rail system (e.g., a
commuter system) is made, such that the
system comes to include existing inacces-
sible stations that have not previously been
part of the system, the Department con-
strues the ADA to require application of key
station accessibility in such a situation. The
same would be true for a new start com-
muter rail system that began operations
using existing stations. Key station plan-
ning, designation of key stations, and with
being consistent with the ADA would be re-
quired. The Department would work with the
commuter authority involved on a case-by-
case basis to determine applicable time lim-

its for accessibility, consistent with the time
frames of the ADA.

The entity must develop a compliance
plan, subject to the public participation and
planning process set forth in paragraph (d) of
each of these sections. Note that this plan
must be completed by July 26, 1992, not Jan-
uary 26, 1992, as in the case of paratransit
plans. The key station plans must be submit-
ted to FTA at that time. (The statute does
not require FTA approval of the plans, how-
ever.).

A rail operator may request an extension
of the July 1993 completion deadline for ac-
cessibility modifications to one or more key
stations. The extension for light and rapid
rail stations can be up to July 2020, though
two thirds of the key stations (per the legis-
lative history of the statute, selected in a
way to maximize accessibility to the whole
system) must be accessible by July 2010.

Commuter rail stations can be extended up
to July 2010.

Requests for extension of time must be
submitted by July 26, 1992. FTA will review
the requests on a station-by-station basis ac-
cording to the statutory criterion, which is
whether making the station accessible re-
quires extraordinarily expensive alterations.
An extraordinarily expensive alteration is
raising the entire platform, installing an ele-
vator, or making another alteration of simi-
lar cost and magnitude. If another means of
making a station accessible (e.g., installa-
tion of a mini-high platform in a station
where it is not necessary to install an eleva-
tor or to provide access to the platform for
wheelchair users), then an extension can be
granted only if the rail operator shows that
the cost and magnitude of the alteration is
similar to that of an elevator installation or
platform raising.

The rule does not include a specific dead-
line for FTA consideration of an extension
request. However, since we are aware that, in
the absence of an extension request, acces-
sibility must be completed by July 1993, we
will endeavor to complete review of plans as
soon as possible, to give as much lead time
as possible to local planning and implemen-
tation efforts.

Once an extension is granted, the exten-
sion applies to all accessibility modifications
in the station. However, the rail operator
should not delay non-extraordinarily expen-
sive modifications to the station. The key
station plan and any extension request
should include a schedule for phasing in non-
extraordinarily expensive modifications to
the station. For example, even if a key sta-
tion is not going to be accessible to wheel-
chair users for 15 years, pending the installa-
tion of an elevator, the rail operator can im-
prove its accessibility to persons with visual
impairments by installing tactile strips.
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An extension cannot be granted except for
a particular station which needs an extraor-
dinarily expensive modification. An exten-
sion cannot be granted non-extraordinarily
expensive changes to Station B because the
extraordinarily expensive changes to Station
A will absorb many resources. Non-extraor-
dinarily expensive changes, however costly
considered collectively for a system, are not,
under the statute, grounds for granting an
extension to one or more stations or the
whole system. Only particular stations
where an extraordinarily expensive modifica-
tion must be made qualify for extensions.

The FTA Administrator can approve, mod-
ify, or disapprove any request for an exten-
sion. For example, it is not a forgone conclu-
sion that a situation for which an extension
is granted will have the maximum possible
extension granted. If it appears that the rail
operator can make some stations accessible
sooner, FTA can grant an extension for a
shorter period (e.g., 2005 for a particular sta-
tion rather than 2010).

Section 37.49 Designation of Responsible Per-
son(s) for Intercity and Commuter Rail Sta-
tions

This section sets forth a mechanism for de-
termining who bears the legal and financial
responsibility for accessibility modifications
to a commuter and/or intercity rail station.
The final provision of the section is the most
important. It authorizes all concerned par-
ties to come to their own agreement con-
cerning the allocation of responsibility.
Such an agreement can allocate responsibil-
ity in any way acceptable to the parties. The
Department strongly encourages parties to
come to such an agreement.

In the absence of such an agreement, a
statutory/regulatory scheme allocates re-
sponsibility. In the first, and simplest, situa-
tion posed by the statute, a single public en-
tity owns more than 50 percent of the sta-
tion. In this case, the public entity is the re-
sponsible person and nobody else is required
to bear any of the responsibility.

In the second situation, a private entity
owns more than 50 percent of the station.
The private entity need not bear any of the
responsibility for making the station acces-
sible. A public entity owner of the station,
who does not operate passenger railroad
service through the station, is not required
to bear any of the responsibility for making
the station accessible. The total responsibil-
ity is divided between passenger railroads
operating service through the station, on the
basis of respective passenger boardings. If
there is only one railroad operating service
through the station, it bears the total re-
sponsibility.

The Department believes that reference to
passenger boardings is the most equitable
way of dividing responsibility among rail-
roads, since the number of people drawn to

the station by each is likely to reflect ‘‘cost
causation’’ quite closely. The Department
notes, however, that, as passenger boarding
percentages change over time, the portion of
responsibility assigned to each party also
may change. Station modifications may in-
volve long-term capital investment and plan-
ning, while passenger boarding percentages
are more volatile. Some railroads may stop
serving a station, while others may begin
service, during the period of time before
modifications to the station are complete.
To help accommodate such situations, the
rule refers to passenger boardings ‘‘over the
entire period during which the station is
made accessible.’’

This language is intended to emphasize
that as circumstances change, the parties in-
volved have the responsibility to adjust their
arrangements for cost sharing. For example,
suppose Railroad A has 30 percent of the pas-
senger boardings in year 1, but by year 10 has
60 percent of the boardings. It would not be
fair for Railroad A to pay only 30 percent of
the costs of station modifications occurring
in later years. Ultimately, the total cost
burden for modifying the station over (for
example) 20 years would be allocated on the
share of the total number or boardings at-
tributable to each railroad over the whole 20
year period, in order to avoid such unfair-
ness.

The third, and most complicated, situation
is one in which no party owns 50 percent of
the station. For example, consider the fol-
lowing hypothetical situation:

Party Ownership
percentage

Boardings
percentage

Private freight RR ...................... 40 0
City ............................................. 30 0
Amtrak ....................................... 0 25
Commuter A .............................. 30 50
Commuter B .............................. 0 25

The private freight railroad drops out of the
calculation of who is responsible. All of the
responsibility would be allocated among four
public entities: the city (a public entity who
does not operate railroad service), Amtrak,
and the two commuter railroads. Half the re-
sponsibility would go to public entity owners
of the station (whether or not they are rail-
roads who run passenger service through the
station). The other half of the responsibility
would go to railroads who run passenger
service through the station (whether or not
they are station owners).

On the ownership side of the equation, the
city and Commuter A each own half of that
portion of the station that is not owned by
the private freight railroad. Therefore, the
two parties divide up the ownership half of
the responsibility equally. Based on their
ownership interest, each of these two parties
bears 25 percent of the responsibility for the
entire station. Note that, should ownership
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percentages or owners change over the pe-
riod during which the station is to be made
accessible, these percentages may change. It
is ownership percentage over this entire pe-
riod that ultimately determines the percent-
age of responsibility.

On the passenger rail operations side of the
equation, 50 percent of passenger boardings
are attributable to Commuter A and 25 per-
cent each to Commuter B and Amtrak.
Therefore, half of this portion of the respon-
sibility belongs to Commuter A, while a
quarter share each goes to the other rail-
roads. This means that, based on passenger
boardings, 25 percent of the responsibility
goes to Commuter A, 12.5 percent to Com-
muter B, and 12.5 percent to Amtrak. Again,
it is the proportion of passenger boardings
over the entire length of the period during
which the station is made accessible that ul-
timately determines the percentage of re-
sponsibility.

In this hypothetical, Commuter A is re-
sponsible for a total of 50 percent of the re-
sponsibility for the station. Commuter A is
responsible for 25 percent of the responsibil-
ity because of its role as a station owner and
another 25 percent because of its operation of
passenger rail service through the station.

The Department recognizes that there will
be situations in which application of this
scheme will be difficult (e.g., involving prob-
lems with multiple owners of a station whose
ownership percentages may be difficult to
ascertain). The Department again empha-
sizes that agreement among the parties is
the best way of resolving these problems, but
we are willing to work with the parties to
ensure a solution consistent with this rule.

Section 37.53 Exception for New York and
Philadelphia

Consistent with the legislative history of
the ADA, this section formally recognizes
the selection of key stations in two identi-
fied litigation settlement agreements in New
York and Philadelphia as in compliance with
the ADA. Consequently, the entities involved
can limit their key station planning process
to issues concerning the timing of key sta-
tion accessibility. The section references
also § 37.9, which provides that key station
accessibility alterations which have already
been made, or which are begun before Janu-
ary 26, 1992, and which conform to specified
prior standards, do not have to be re-modi-
fied. On the other hand, alterations begun
after January 25, 1992 (including forthcoming
key station modifications under the New
York and Philadelphia agreements), must
meet the requirements of appendix A to this
part.

This is an exception only for the two speci-
fied agreements. There are no situations in
which other cities can take advantage of this
provision. Nor are the provisions of the two
agreements normative for other cities. Other

cities must do their own planning, with in-
volvement from local citizens, and cannot
rely on agreements unique to New York and
Philadelphia to determine the appropriate
number of percentage of key stations or
other matters.

Section 37.57 Required Cooperation

This section implements § 242(e)(2)(C) of
the ADA, which treats as discrimination a
failure, by an owner or person in control of
an intercity rail station, to provide reason-
able cooperation to the responsible persons’
efforts to comply with accessibility require-
ments. For example, the imposition by the
owner of an unreasonable insurance bond
from the responsible person as a condition of
making accessibility modifications would
violate this requirement. See H. Rept. 101–485
at 53.

The statute also provides that failure of
the owner or person in control to cooperate
does not create a defense to a discrimination
suit against the responsible person, but the
responsible person would have a third party
action against the uncooperative owner or
person in control. The rule does not restate
this portion of the statute in the regulation,
since it would be implemented by the courts
if such an action is brought. Since coopera-
tion is also a regulatory requirement, how-
ever, the Department could entertain a sec-
tion 504 complaint against a recipient of Fed-
eral funds who failed to cooperate.

The House Energy and Commerce Commit-
tee provided as an example of an action
under this provision a situation in which a
failure to cooperate leads to a construction
delay, which in turn leads to a lawsuit by an
individual with disabilities against the re-
sponsible person for missing an accessibility
deadline. The responsible person could not
use the lack of cooperation as a defense in
the lawsuit, but the uncooperative party
could be made to indemnify the responsible
person for damages awarded the plaintiff.
Also, a responsible person could obtain an in-
junction to force the recalcitrant owner or
controller of the station to permit acces-
sibility work to proceed. (Id.)

This provision does not appear to be in-
tended to permit a responsible person to seek
contribution for a portion of the cost of ac-
cessibility work from a party involved with
the station whom the statute and § 37.49 do
not identify as a responsible person. It sim-
ply provides a remedy for a situation in
which someone impedes the responsible per-
son’s efforts to comply with accessibility ob-
ligations.
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Section 37.59 Differences in Accessibility
Completion Date Requirements

Portions of the same station may have dif-
ferent accessibility completion date require-
ments, both as the result of different statu-
tory time frames for different kinds of sta-
tions and individual decisions made on re-
quests for extension. The principle at work
in responding to such situations is that if
part of a station may be made accessible
after another part, the ‘‘late’’ part of the
work should not get in the way of people’s
use of modifications resulting from the
‘‘early’’ part.

For example, the commuter part of a sta-
tion may have to be made accessible by July
1993 (e.g., there is no need to install an eleva-
tor, and platform accessibility can be
achieved by use of a relatively inexpensive
mini-high platform). The Amtrak portion of
the same station, by statute, is required to
be accessible as soon as practicable, but no
later than July 2010. If there is a common en-
trance to the station, that commuter rail
passengers and Amtrak passengers both use,
or a common ticket counter, it would have
to be accessible by July 1993. If there were a
waiting room used by Amtrak passengers but
not commuter passengers (who typically
stand and wait on the platform at this sta-
tion), it would not have to be accessible by
July 1993, but if the path from the common
entrance to the commuter platform went
through the waiting room, the path would
have to be an accessible path by July 1993.

Section 37.61 Public Transportation Programs
and Activities in Existing Facilities

This section implements section 228(a) of
the ADA and establishes the general require-
ment for entities to operate their transpor-
tation facilities in a manner that, when
viewed in its entirety, is accessible to and
usable by individuals with disabilities. The
section clearly excludes from this require-
ment access by persons in wheelchairs, un-
less these changes would be necessitated by
the alterations or key station provisions.

This provision is intended to cover activi-
ties and programs of an entity that do not
rise to the level of alteration. Even if an en-
tity is not making alterations to a facility,
it has a responsibility to conduct its pro-
gram in an accessible manner. Examples of
possible activities include user friendly
farecards, schedules, of edge detection on
rail platforms, adequate lighting, tele-
communication display devices (TDDs) or
text telephones, and other accommodations
for use by persons with speech and hearing
impairments, signage for people with visual
impairments, continuous pathways for per-
sons with visual and ambulatory impair-
ments, and public address systems and
clocks.

The Department did not prescribe one list
of things that would be appropriate for all
stations. For example, we believe that tac-
tile strips are a valuable addition to plat-
forms which have drop-offs. We also believe
that most larger systems, to the extent they
publish schedules, should make those sched-
ules readily available in alternative formats.
We encourage entities to find this another
area which benefits from its commitment to
far-reaching public participation efforts.

SUBPART D—ACQUISITION OF ACCESSIBLE

VEHICLES BY PUBLIC ENTITIES

Section 37.71 Purchase or Lease of New Non-
Rail Vehicles by Public Entities Operating
Fixed Route Systems

This section sets out the basic acquisition
requirements for a public entity purchasing
a new vehicle. Generally, the section re-
quires any public entity who purchases or
leases a new vehicle to acquire an accessible
vehicle. There is a waiver provision if lifts
are unavailable and these provisions track
the conditions in the ADA. One statutory
condition, that the public entity has made a
good faith effort to locate a qualified manu-
facturer to supply the lifts, presumes a di-
rect relationship between the transit pro-
vider and the lift manufacturer. In fact, it is
the bus manufacturer, rather than the tran-
sit provider directly, who would have the
task of looking for a supplier of lifts to meet
the transit provider’s specifications. The
task must still be performed, but the regula-
tion does not require the transit provider to
obtain actual information about available
lifts. Rather the bus manufacturer obtains
the information and provides this assurance
to the entity applying for the waiver, and
the entity may rely on this representation.
More specifically, the regulation requires
that each waiver request must include a
copy of the written solicitation (showing
that it requested lift-equipped vehicles) and
written responses from lift manufacturers to
the vehicle manufacturer documenting their
inability to provide the lifts. The informa-
tion from the lift manufacturer must also in-
clude when the lifts will be available.

In addition, the waiver request must in-
clude copies of advertisements in trade pub-
lications and inquiries to trade associations
seeking lifts for the buses. The public entity
also must include a full justification for the
assertion that a delay in the bus procure-
ment sufficient to obtain a lift-equipped bus
would significantly impair transportation
services in the community. There is no
length of time that would be a per se delay
constituting a ‘‘significant impairment’’. It
will be more difficult to obtain a waiver if a
relatively short rather than relatively
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lengthy delay is involved. A showing of time-
tables, absent a showing of significant im-
pairment of actual transit services, would
not form a basis for granting a waiver.

Any waiver granted by the Department
under this provision will be a conditional
waiver. The conditions are intended to en-
sure that the waiver provision does not cre-
ate a loophole in the accessible vehicle ac-
quisition requirement that Congress in-
tended to impose. The ADA requires a waiver
to be limited in duration and the rule re-
quires a termination date to be included. The
date will be established on the basis of the
information the Department receives con-
cerning the availability of lifts in the waiver
request and elsewhere. In addition, so that a
waiver does not become open-ended, it will
apply only to a particular procurement. If a
transit agency wants a waiver for a subse-
quent delivery of buses in the procurement,
or another procurement entirely, it will have
to make a separate waiver request.

For example, if a particular order of buses
is delivered over a period of time, each deliv-
ery would be the potential subject of a waiv-
er request. First, the entity would request a
waiver for the first shipment of buses. If all
of the conditions are met, the waiver would
be granted, with a date specified to coincide
with the due date of the lifts. When the lifts
become available those buses would have to
be retrofitted with the lifts. A subsequent
delivery of buses—on the same order—would
have to receive its own waiver, subject to the
same conditions and specifications of the
first waiver.

The purpose of the waiver, as the Depart-
ment construes it, is to address a situation
in which (because of a sudden increase in the
number of lift-equipped buses requested) lift
manufacturers are unable to produce enough
lifts to meet the demand in a timely fashion.

Section 37.73 Purchase or Lease of Used Non-
Rail Vehicles by Public Entities Operating a
Fixed Route System

The basic rule is that an acquisition of a
used vehicle would have to be for an acces-
sible vehicle.

There is an exception, however, for situa-
tions in which the transit provider makes a
good faith effort to obtain accessible used
vehicles but does not succeed in finding
them. The ADA requires transit agencies to
purchase accessible used vehicles, providing
a ‘‘demonstrated good faith efforts’’ excep-
tion to the requirement. The reports of the
Senate Committee on Labor and Human Re-
sources and the House Committee on Edu-
cation and Labor offered the following guid-
ance on what ‘‘good faith efforts’’ involve:

The phrase ‘‘demonstrated good faith ef-
forts’’ is intended to require a nationwide
search and not a search limited to a particu-
lar region. For instance, it would not be
enough for a transit operator to contact only

the manufacturer where the transit author-
ity usually does business to see if there are
accessible used buses. It involves the transit
authority advertising in a trade magazine,
i.e., Passenger Transport, or contacting the
transit trade association, American Public
Transit Association (APTA), to determine
whether accessible used vehicles are avail-
able. It is the Committee’s expectation that
as the number of buses with lifts increases,
the burden on the transit authority to dem-
onstrate its inability to purchase accessible
vehicles despite good faith efforts will be-
come more and more difficult to satisfy. S.
Rept. 101–116 at 49; H. Rept. 101–485 at 90.

Consistent with this guidance, this section
requires that good faith efforts include speci-
fying accessible vehicles in bid solicitations.
The section also requires that the entity re-
tain for two years documentation of that ef-
fort, and that the information be available
to FTA and the public.

It does not meet the good faith efforts re-
quirement to purchase inaccessible, rather
than accessible, used buses, just because the
former are less expensive, particularly if the
difference is a difference attributable to the
presence of a lift. There may be situations in
which good faith efforts involve buying fewer
accessible buses in preference to more inac-
cessible buses.

The public participation requirements in-
volved in the development of the paratransit
plans for all fixed route operators requires
an ongoing relationship, including extensive
outreach, to the community likely to be
using its accessible service. We believe that
it will be difficult to comply with the public
participation requirements and not involve
the affected community in the decisions con-
cerning the purchase or lease of used acces-
sible vehicles.

There is an exception to these require-
ments for donated vehicles. Not all ‘‘zero
dollar’’ transfers are donations, however.
The legislative history to this provision pro-
vides insight.

It is not the Committee’s intent to make
the vehicle accessibility provisions of this
title applicable to vehicles donated to a pub-
lic entity. The Committee understands that
it is not usual to donate vehicles to a public
entity. However, there could be instances
where someone could conceivably donate a
bus to a public transit operator in a will. In
such a case, the transit operators should not
be prevented from accepting a gift.

The Committee does not intend that this
limited exemption for donated vehicles be
used to circumvent the intent of the ADA.
For example, a local transit authority could
not arrange to be the recipient of donated in-
accessible buses. This would be a violation of
the ADA. S. Rpt. 101–116, at 46; H. Rpt. 101–
486, at 87.
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Entities interested in accepting donated
vehicles must submit a request to FTA to
verify that the transaction is a donation.

There is one situation, in which a vehicle
has prior use is not treated as a used vehicle.
If a vehicle has been remanufactured, and it
is within the period of the extension of its
useful life, it is not viewed as a used vehicle
(see H. Rept. 101–485, Pt 1 at 27). During this
period, such a vehicle may be acquired by an-
other entity without going through the good
faith efforts process. This is because, at the
time of its remanufacture, the bus would
have been made as accessible if feasible.
When the vehicle has completed its extended
useful life (e.g., the beginning of year six
when its useful life has extended five years),
it becomes subject to used bus requirements.

Section 37.75 Remanufacture of Non-Rail Vehi-
cles and Purchase or Lease of Remanufac-
tured Non-rail Vehicles by Public Entities Op-
erating Fixed Route Systems

This section tracks the statute closely,
and contains the following provisions. First,
it requires any public entity operating a
fixed route system to purchase an accessible
vehicle if the acquisition occurs after August
25, 1990, if the vehicle is remanufactured
after August 25, 1990, or the entity contracts
or undertakes the remanufacture of a vehicle
after August 25, 1990. The ADA legislative
history makes it clear that remanufacture is
to include changes to the structure of the ve-
hicle which extend the useful life of the vehi-
cle for five years. It clearly is not intended
to capture things such as engine overhauls
and the like.

The term remanufacture, as used in the
ADA context, is different from the use of the
term in previously issued FTA guidance. The
term has a specific meaning under the ADA:
there must be structural work done to the
vehicle and the work must extend the vehi-
cle’s useful life by five years.

The ADA imposes no requirements on what
FTA traditionally considers bus rehabilita-
tion. Such work involves rebuilding a bus to
original specifications and focuses on me-
chanical systems and interiors. Often this
work includes replacing components. It is
less extensive than remanufacture.

The statute, and the rule, includes an ex-
ception for the remanufacture of historical
vehicles. This exception applies to the re-
manufacture of or purchase of a remanufac-
tured vehicle that (1) is of historic character;
(2) operates solely on a segment of a fixed
route system which is on the National Reg-
ister of Historic Places; and (3) making the
vehicle accessible would significantly alter
the historic character of the vehicle. The ex-
ception only extends to the remanufacture
that would alter the historic character of the
vehicle. All modifications that can be made
without altering the historic character (such
as slip resistant flooring) must be done.

Section 37.77 Purchase or Lease of New Non-
Rail Vehicles by Public Entities Operating a
Demand Responsive System for the General
Public

Section 224 of the ADA requires that a pub-
lic entity operating a demand responsive sys-
tem purchase or lease accessible new vehi-
cles, for which a solicitation is made after
August 25, 1990, unless the system, when
viewed in its entirety, provides a level of
service to individuals with disabilities, in-
cluding individuals who use wheelchairs,
equivalent to the level of service provided to
individuals without disabilities. This section
is the same as the October 4, 1990 final rule
which promulgated the immediately effec-
tive acquisition requirements of the ADA.

The Department has been asked to clarify
what ‘‘accessible when viewed in its en-
tirety’’ means in the context of a demand re-
sponsive system being allowed to purchase
an inaccessible vehicle. First, it is important
to note that this exception applies only to
demand responsive systems (and not fixed
route systems). The term ‘‘equivalent serv-
ice’’ was discussed during the passage of the
ADA. Material from the legislative history
indicates that ‘‘when viewed in its entirety/
equivalent service’’ means that ‘‘when all as-
pects of a transportation system are ana-
lyzed, equal opportunities for each individ-
ual with a disability to use the transpor-
tation system must exist. (H. Rept. 101–184,
Pt. 2, at 95; S. Rept. 101–116 at 54). For exam-
ple, both reports said that ‘‘the time delay
between a phone call to access the demand
responsive system and pick up the individual
is not greater because the individual needs a
lift or ramp or other accommodation to ac-
cess the vehicle.’’ (Id.)

Consistent with this, the Department has
specified certain service criteria that are to
be used when determining if the service is
equivalent. As in previous rulemakings on
this provision, the standards (which include
service area, response time, fares, hours and
days of service, trip purpose restrictions, in-
formation and reservations capability, and
other capacity constraints) are not absolute
standards. They do not say, for example,
that a person with a disability must be
picked up in a specified number of hours. The
requirement is that there must be equivalent
service for all passengers, whether or not
they have a disability. If the system provides
service to persons without disabilities within
four hours of a call for service, then pas-
sengers with disabilities must be afforded
the same service.

The Department has been asked specifi-
cally where an entity should send its ‘‘equiv-
alent level of service’’ certifications. We pro-
vide the following: Equivalent level of serv-
ice certifications should be submitted to the
state program office if you are a public en-
tity receiving FTA funds through the state.
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All other entities should submit their equiv-
alent level of service certifications to the
FTA regional office (listed in appendix B of
this part). Certifications must be submitted
before the acquisition of the vehicles.

Paragraph (e) of this section authorizes a
waiver for the unavailability of lifts. Since
demand responsive systems need not pur-
chase accessible vehicles if they can certify
equivalent service, the Department has been
asked what this provision is doing in this
section.

Paragraph (e) applies in the case in which
an entity operates a demand responsive sys-
tem, which is not equivalent, and the entity
cannot find accessible vehicles to acquire. In
this case, the waiver provisions applicable to
a fixed route entity purchasing or leasing in-
accessible new vehicles applies to the de-
mand responsive operator as well.

Section 37.79 Purchase or Lease of New Rail
Vehicles by Public Entities Operating Rapid
or Light Rail Systems

This section echoes the requirement of
§ 37.71—all new rail cars must be accessible.

Section 37.81 Purchase or Lease of Used Rail
Vehicles by Public Entities Operating Rapid
or Light Rail Systems

This section lays out the requirements for
a public entity acquiring a used rail vehicle.
The requirements and standards are the
same as those specified for non-rail vehicles
in § 37.73. While we recognize it may create
difficulties for entities in some situations,
the statute does not include any extension or
short-term leases. The Department will con-
sider, in a case-by-case basis, how the good
faith efforts requirement would apply in the
case of an agreement between rail carriers to
permit quick-response, short-term leases of
cars over a period of time.

Section 37.83 Remanufacture of Rail Vehicles
and Purchase or Lease of Remanufactured
Rail Vehicles by Public Entities Operating
Rapid or Light Rail System

This section parallels the remanufacturing
section for buses, including the exception for
historical vehicles. With respect to an entity
having a class of historic vehicles that may
meet the standards for the historic vehicle
exception (e.g., San Francisco cable cars),
the Department would not object to a re-
quest for application of the exception on a
system-wide, as approved to car-by-car,
basis.

Section 37.85 Purchase or Lease of New
Intercity and Commuter Rail Cars

This section incorporates the statutory re-
quirement that new intercity and commuter
rail cars be accessible. The specific acces-
sibility provisions of the statute (for exam-
ple, there are slightly different requirements

for intercity rail cars versus commuter rail
cars) are specified in part 38 of this regula-
tion. These standards are adopted from the
voluntary guidelines issues by the Access
Board. The section basically parallels the ac-
quisition requirements for buses and other
vehicles. It should be noted that the defini-
tion of commuter rail operator clearly al-
lows for additional operators to qualify as
commuter, since the definition describes the
functional characteristics of an operator, as
well as listing existing commuter rail opera-
tors.

We would point out that the ADA applies
this requirement to all new vehicles. This in-
cludes not only vehicles and systems that
currently are being operated in the U.S., but
new, experimental, or imported vehicles and
systems. The ADA does not stand in the way
of new technology, but it does require that
new technology, and the benefits it brings,
be accessible to all persons, including those
with disabilities. This point applies to all ve-
hicle acquisition provisions of this regula-
tion, whether for rail or non-rail, private or
public, fixed route or demand responsive ve-
hicles and systems.

Section 37.87 Purchase or Lease of Used
Intercity and Commuter Rail Cars

The section also parallels closely the re-
quirements in the ADA for the purchase or
lease of accessible used rail vehicles. We ac-
knowledge that, in some situations, the stat-
utory requirement for to make good faith ef-
forts to acquire accessible used vehicles may
create difficulties for rail operators attempt-
ing to lease rail cars quickly for a short time
(e.g., as fill-ins for cars which need repairs).
In some cases, it may be possible to mitigate
these difficulties through means such as
making good faith efforts with respect to an
overall agreement between two rail opera-
tors to make cars available to one another
when needed, rather than each time a car is
provided under such an agreement.

Section 37.89 Remanufacture of Intercity and
Commuter Rail Cars

This section requires generally that re-
manufactured cars be made accessible, to the
maximum extent feasible. Feasible is defined
in paragraph (c) of the section to be ‘‘unless
an engineering analysis demonstrates that
remanufacturing the car to be accessible
would have a significant adverse effect on
the structural integrity of the car.’’ In-
creased cost is not a reason for viewing other
sections of this subpart concerning remanu-
factured vehicles.

In addition, this section differs from the
counterpart sections for non-rail vehicles
and light and rapid rail vehicles in two ways.
First, the extension of useful life needed to
trigger the section is ten rather than five

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00506 Fmt 8010 Sfmt 8010 E:\CFR\167195.074 167195



507

Office of the Secretary of Transportation Pt. 37, App. D

years. Second, there is no historic vehicle ex-
ception. Both of these differences are statu-
tory.

Remanufacture of vehicles implies work
that extends their expected useful life of the
vehicle. A mid-life overhaul, not extending
the total useful life of the vehicle, would not
be viewed as a remanufacture of the vehicle.

Section 37.93 One Car Per Train Rule

This section implements the statutory di-
rective that all rail operators (light, rapid,
commuter and intercity) have at least one
car per train accessible to persons with dis-
abilities, including individuals who use
wheelchairs by July 26, 1995. (See ADA sec-
tions 242(a)(1), 242(b)(1), 228(b)(1).) Section
37.93 contains this general requirement. In
some cases, entities will meet the one-car-
per train rule through the purchase of new
cars. In this case, since all new rail vehicles
have to be accessible, compliance with this
provision is straightforward.

However, certain entities may not be pur-
chasing any new vehicles by July 26, 1995, or
may not be purchasing enough vehicles to
ensure that one car per train is accessible. In
these cases, these entities will have to retro-
fit existing cars to meet this requirement.
What a retrofitted car must look like to
meet the requirement has been decided by
the Access Board. These standards are con-
tained in part 38 of this rule.

We would point that, consistent with the
Access Board standards, a rail system using
mini-high platforms or wayside lifts is not
required, in most circumstances, to ‘‘double-
stop’’ in order to give passengers a chance to
board the second or subsequent car in a train
at the mini-high platform or way-side lift.
The only exception to this would be a situa-
tion in which all the wheelchair positions
spaces in the first car were occupied. In this
case, the train would have to double-stop to
allow a wheelchair user to board, rather than
passing the person by when there was space
available in other than the first car.

Section 37.95 Ferries and Other Passenger
Vessels

Although at this time there are no specific
requirements for vessels, ferries and other
passenger vessels operated by public entities
are subject to the requirements of § 37.5 of
this part and applicable requirements of 28
CFR part 35, the DOJ rule under title II of
the ADA.

SUBPART E—ACQUISITION OF ACCESSIBLE
VEHICLES BY PRIVATE ENTITIES

Section 37.101 Purchase or Lease of Non-Rail
Vehicles by Private Entities Not Primarily En-
gaged in the Business of Transporting People

Section 37.103 Purchase or Lease of New Non-
Rail Vehicles by Private Entities Primarily
Engaged in the Business of Transporting Peo-
ple

Section 37.105 Equivalent Service Standard

The first two sections spell out the distinc-
tions among the different types of service
elaborated in the ADA and requirements
that apply to them. For clarity, we provide
the following chart.

PRIVATE ENTITIES ‘‘NOT PRIMARILY ENGAGED’’

System type Vehicle capacity Requirement

Fixed Route .......... Over 16 ................ Acquire accessible
vehicle.

Fixed Route .......... 16 or less ............. Acquire accessible
vehicle, or
equivalency.

Demand Respon-
sive.

Over 16 ................ Acquire accessible
vehicle, or
equivalency.

Demand Respon-
sive.

16 or less ............. Equivalency—see
§ 37.171.

PRIVATE ENTITIES ‘‘PRIMARILY ENGAGED’’

System type Vehicle type/ca-
pacity Requirement

Fixed route ........... All new vehicles
except auto, van
with less than 8
capacity, or over
the road bus.

Acquire accessible
vehicle.

Demand respon-
sive.

Same as above .... Acquire accessible
vehicle, or
equivalency.

Either fixed route
or demand re-
sponsive.

New vans with a
capacity of less
than 8.

Same as above.

Equivalency, for purposes of these require-
ments, is spelled out in § 37.105. It is impor-
tant to note that some portions of this sec-
tion (referring to response time, reservations
capacity, and restrictions on trip purpose)
apply only to demand responsive systems.
Another provision (schedules/headways) ap-
plies only to fixed route systems. This is be-
cause these points of comparison apply only
to one or the other type system. The remain-
ing provisions apply to both kinds of sys-
tems.
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In applying the provisions this section, it
is important to note that they are only
points of comparison, not substantive cri-
teria. For example, unlike the response time
criterion of § 37.131, this section does not re-
quire that a system provide any particular
response time. All it says is that, in order for
there to be equivalency, if the demand re-
sponsive system gets a van to a non-disabled
person in 2 hours, or 8 hours, or a week and
a half after a call for service, the system
must get an accessible van to a person with
a disability in 2 hours, or 8 hours, or a week
and a half.

The vehicle acquisition and equivalency
provisions work together in the following
way. A private entity is about to acquire a
vehicle for a transportation service in one of
the categories to which equivalency is rel-
evant. The entity looks at its present service
(considered without regard to the vehicle it
plans to acquire). Does the present service
meet the equivalency standard? (In answer-
ing this question, the point of reference is
the next potential customer who needs an
accessible vehicle. The fact that such per-
sons have not called in the past is irrele-
vant). If not, the entity is required to ac-
quire an accessible vehicle. If so, the entity
may acquire an accessible or an inaccessible
vehicle. This process must be followed every
time the entity purchases or leases a vehicle.
Given changes in the mixes of both cus-
tomers and vehicles, the answer to the ques-
tion about equivalency will probably not be
the same for an entity every time it is asked.

One difference between the requirements
for ‘‘private, not primarily’’ and ‘‘private,
primarily’’ entities is that the requirements
apply to all vehicles purchased or leased for
the former, but only to new vehicles for the
latter. This means that entities in the latter
category are not required to acquire acces-
sible vehicles when they purchase or lease
used vehicles. Another oddity in the statute
which entities should note is that the re-
quirement for ‘‘private, primarily’’ entities
to acquire accessible vans with less than
eight passenger capacity (or provide equiva-
lent service) does not become effective until
after February 25, 1992 (This also date also
applies no private entities ‘‘primarily en-
gaged’’ which purchase passenger rail cars).
All other vehicle acquisition requirements
became effective after August 25, 1990.

The Department views the line between
‘‘private, primarily’’ and ‘‘private, not pri-
marily’’ entities as being drawn with respect
to the bus, van, or other service which the
entity is providing. For example, there is an
obvious sense in which an airline or car rent-
al company is primarily engaged in the busi-
ness of transporting people. If the airline or
car rental agency runs a shuttle bus from the
airport terminal to a downtown location or a
rental car lot, however, the Department
views that shuttle service as covered by the

‘‘private, not primarily’’ requirements of the
rule (see discussion of the Applicability sec-
tions above). This is because the airline or
car rental agency is not primarily engaged in
the business of providing transportation by
bus or van. The relationship of the bus or
van service to an airline’s main business is
analogous to that of a shuttle to a hotel. For
this purpose, it is of only incidental interest
that the main business of the airline is fly-
ing people around the country instead of put-
ting them up for the night.

Section 37.109 Ferries and Other Passenger
Vessels

Although at this time there are no specific
requirements for vessels, ferries and other
passenger vessels operated by private enti-
ties are subject to the requirements of § 37.5
of this part and applicable requirements of 28
CFR part 36, the DOJ rule under title III of
the ADA.

SUBPART F—PARATRANSIT AS A COMPLEMENT
TO FIXED ROUTE SERVICE

Section 37.121 Requirement for Comparable
Complementary Paratransit Service

This section sets forth the basic require-
ment that all public entities who operate a
fixed route system have to provide para-
transit service that is both comparable and
complementary to the fixed route service. By
‘‘complementary,’’ we mean service that acts
as a ‘‘safety net’’ for individuals with dis-
abilities who cannot use the fixed route sys-
tem. By ‘‘comparable,’’ we mean service that
meets the service criteria of this subpart.

This requirement applies to light and rapid
rail systems as well as to bus systems, even
when rail and bus systems share all or part
of the same service area. Commuter bus,
commuter rail and intercity rail systems do
not have to provide paratransit, however.
The remaining provisions of subpart F set
forth the details of the eligibility require-
ments for paratransit, the service criteria
that paratransit systems must meet, the
planning process involved, and the proce-
dures for applying for waivers based on
undue financial burden.

Paratransit may be provided by a variety
of modes. Publicly operated dial-a-ride vans,
service contracted out to a private para-
transit provider, user-side subsidy programs,
or any combination of these and other ap-
proaches is acceptable. Entities who feel it
necessary to apply for an undue financial
burden waiver should be aware that one of
the factors FTA will examine in evaluating
waiver requests is efficiencies the provider
could realize in its paratransit service.
Therefore, it is important for entities in this
situation to use the most economical and ef-
ficient methods of providing paratransit
they can devise.
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It is also important for them to establish
and consistently implement strong controls
against fraud, waste and abuse in the para-
transit system. Fraud, waste and abuse can
drain significant resources from a system
and control of these problems is an impor-
tant ‘‘efficiency for any paratransit system.
It will be difficult for the Department to
grant an undue financial burden waiver to
entities which do not have a good means of
determining if fraud, waste and abuse are
problems and adequate methods of combat-
ing these problems, where they are found to
exist.

Section 37.123 ADA Paratransit Eligibility—
Standards

General Provisions

This section sets forth the minimum re-
quirements for eligibility for complementary
paratransit service. All fixed route operators
providing complementary paratransit must
make service available at least to individ-
uals meeting these standards. The ADA does
not prohibit providing paratransit service to
anyone. Entities may provide service to ad-
ditional persons as well. Since only service
to ADA eligible persons is required by the
rule, however, only the costs of this service
can be counted in the context of a request
for an undue financial burden waiver.

When the rule says that ADA paratransit
eligibility shall be strictly limited to per-
sons in the eligible categories, then, it is not
saying that entities are in any way pre-
cluded from serving other people. It is saying
that the persons who must be provided serv-
ice, and counting the costs of providing them
service, in context of an undue burden waiv-
er, are limited to the regulatory categories.

Temporary Disabilities

Eligibility may be based on a temporary as
well as a permanent disability. The individ-
ual must meet one of the three eligibility
criteria in any case, but can do so for a lim-
ited period of time. For example, if an indi-
vidual breaks both legs and is in two casts
for several weeks, becomes a wheelchair user
for the duration, and the bus route that
would normally take him to work is not ac-
cessible, the individual could be eligible
under the second eligibility category. In
granting eligibility to such a person, the en-
tity should establish an expiration date for
eligibility consistent with the expected end
of the period disability.

Trip-by-Trip Eligibility

A person may be ADA paratransit eligible
for some trips but not others. Eligibility
does not inhere in the individual or his or
her disability, as such, but in meeting the
functional criteria of inability to use the
fixed route system established by the ADA.

This inability is likely to change with differ-
ing circumstances.

For example, someone whose impairment-
related condition is a severe sensitivity to
temperatures below 20 degrees is not pre-
vented from using fixed route transit when
the temperature is 75 degrees. Someone
whose impairment-related condition is an in-
ability to maneuver a wheelchair through
snow is not prevented from using fixed route
transit when there is no snow on the ground.
Someone with a cognitive disability may
have learned to take the same bus route to
a supported employment job every day. This
individual is able to navigate the system for
work purposes and therefore would not be el-
igible for paratransit for work trips. But the
individual may be unable to get to other des-
tinations on the bus system without getting
lost, and would be eligible for paratransit for
non-work trips. Someone who normally
drives his own car to a rail system park and
ride lot may have a specific impairment re-
lated condition preventing him from getting
to the station when his car is in the shop. A
person who can use accessible fixed route
service can go to one destination on an ac-
cessible route; another destination would re-
quire the use of an inaccessible route. The
individual would be eligible for the latter
but not the former.

In many cases, though the person is eligi-
ble for some trips but not others, eligibility
determinations would not have to be made
literally on a trip-by-trip basis. It may often
be possible to establish the conditions on eli-
gibility as part of the initial eligibility de-
termination process. Someone with a tem-
perature sensitivity might be granted sea-
sonal eligibility. Somebody who is able to
navigate the system for work but not non-
work trips could have this fact noted in his
or her eligibility documentation. Likewise,
someone with a variable condition (e.g., mul-
tiple sclerosis, HIV disease, need for kidney
dialysis) could have their eligibility based on
the underlying condition, with paratransit
need for a particular trip dependent on self-
assessment or a set of medical standards
(e.g., trip within a certain amount of time
after a dialysis session). On the other hand,
persons in the second eligibility category
(people who can use accessible fixed route
service where it exists) would be given serv-
ice on the basis of the particular route they
would use for a given trip.

Because entities are not precluded from
providing service beyond that required by
the rule, an entity that believes it is too dif-
ficult to administer a program of trip-by-trip
eligibility is not required to do so. Nothing
prevents an entity from providing all re-
quested trips to a person whom the ADA re-
quires to receive service for only some trips.
In this case, if the entity intends to request
an undue financial burden waiver, the entity,
as provided in the undue burden provisions of
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this rule, must estimate, by a statistically
valid technique, the percentage of its para-
transit trips that are mandated by the ADA.
Only that percentage of its total costs will
be counted in considering the undue burden
waiver request.

Category 1 Eligibility

The first eligibility category includes,
among others, persons with mental or visual
impairments who, as a result, cannot ‘‘navi-
gate the system.’’ This eligibility category
includes people who cannot board, ride, or
disembark from an accessible vehicle ‘‘with-
out the assistance of another individual.’’
This means that, if an individual needs an
attendant to board, ride, or disembark from
an accessible fixed route vehicles (including
‘‘navigating the system’’), the individual is
eligible for paratransit. One implication of
this language is that an individual does not
lose paratransit eligibility based on ‘‘inabil-
ity to navigate the system’’ because the indi-
vidual chooses to travel with a friend on the
paratransit system (even if the friend could
help the person navigate the fixed route sys-
tem). Eligibility in this category is based on
ability to board, ride, and disembark inde-
pendently.

Mobility training (e.g., of persons with
mental or visual impairments) may help to
improve the ability of persons to navigate
the system or to get to a bus stop. Someone
who is successfully mobility trained to use
the fixed route system for all or some trips
need not be provided paratransit service for
those trips. The Department encourages en-
tities to sponsor such training as a means of
assisting individuals to use fixed route rath-
er than paratransit.

Category 2 Eligibility

The second eligibility criterion is the
broadest, with respect to persons with mobil-
ity impairments, but its impact should be re-
duced over time as transit systems become
more accessible. This category applies to
persons who could use accessible fixed route
transportation, but accessible transportation
is not being used at the time, and on the
route, the persons would travel. This concept
is route based, not system based.

Speaking first of bus systems, if a person is
traveling from Point A to Point B on route
1, and route 1 is accessible, the person is not
eligible for paratransit for the trip. This is
true even though other portions of the sys-
tem are still inaccessible. If the person is
traveling from Point A to Point C on route
2, which is not accessible, the person is eligi-
ble for that trip. If the person is traveling
from Point A to Point B on accessible route
1, with a transfer at B to go on inaccessible
route 3 to Point D, then the person is eligible
for the second leg of the trip. (The entity
could choose to provide a paratransit trip

from A to D or a paratransit or on-call bus
trip from B to D.)

For purposes of this standard, we view a
route as accessible when all buses scheduled
on the route are accessible. Otherwise, it is
unlikely that an accessible vehicle could be
provided ‘‘within a reasonable period of [a]
time’’ when the individual wants to travel,
as the provision requires. We recognize that
some systems’ operations may not be orga-
nized in a way that permits determining
whether a given route is accessible, even
though a route-by-route determination ap-
pears to be contemplated by the statute. In
such cases, it may be that category 2 eligi-
bility would persist until the entire system
was eligible.

With respect to a rail system, an individ-
ual is eligible under this standard if, on the
route or line he or she wants to use, there is
not yet one car per train accessible or if key
stations are not yet accessible. This eligi-
bility remains even if bus systems covering
the area served by the rail system have be-
come 100 percent accessible. This is nec-
essary because people use rail systems for
different kinds of trips than bus systems. It
would often take much more in the way of
time, trouble, and transfers for a person to
go on the buses of one or more transit au-
thorities than to have a direct trip provided
by the rail operator. Since bus route systems
are often designed to feed rail systems rather
than duplicate them, it may often be true
that ‘‘you can’t get there from here’’ relying
entirely on bus routes or the paratransit
service area that parallels them.

If the lift on a vehicle cannot be deployed
at a particular stop, an individual is eligible
for paratransit under this category with re-
spect to the service to the inaccessible stop.
If on otherwise accessible route 1, an individ-
ual wants to travel from Point A to Point E,
and the lift cannot be deployed at E, the in-
dividual is eligible for paratransit for the
trip. (On-call bus would not work as a mode
of providing this trip, since a bus lift will not
deploy at the stop.) This is true even though
service from Point A to all other points on
the line is fully accessible. In this cir-
cumstance, the entity should probably think
seriously about working with the local gov-
ernment involved to have the stop moved or
made accessible.

When we say that a lift cannot be de-
ployed, we mean literally that the mecha-
nism will not work at the location to permit
a wheelchair user or other person with a dis-
ability to disembark or that the lift will be
damaged if it is used there. It is not consist-
ent with the rule for a transit provider to de-
clare a stop off-limits to someone who uses
the lift while allowing other passengers to
use the stop. However, if temporary condi-
tions not under the operator’s control (e.g.,
construction, an accident, a landslide) make
it so hazardous for anyone to disembark that
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the stop is temporarily out of service for all
passengers may the operator refuse to allow
a passenger to disembark using the lift.

Category 3 Eligibility

The third eligibility criterion concerns in-
dividuals who have a specific impairment-re-
lated condition which prevents them from
getting to or from a stop or station. As noted
in the legislative history of the ADA, this is
intended to be a ‘‘very narrow exception’’ to
the general rule that difficulty in traveling
to or from boarding or disembarking loca-
tions is not a basis for eligibility.

What is a specific impairment-related con-
dition? The legislative history mentions four
examples: Chronic fatigue, blindness, a lack
of cognitive ability to remember and follow
directions, or a special sensitivity to tem-
perature. Impaired mobility, severe commu-
nications disabilities (e.g., a combination of
serious vision and hearing impairments),
cardiopulmonary conditions, or various
other serious health problems may have
similar effects. The Department does not be-
lieve that it is appropriate, or even possible,
to create an exhaustive list.

What the rule uses as an eligibility cri-
terion is not just the existence of a specific
impairment-related condition. To be a basis
for eligibility, the condition must prevent
the individual from traveling to a boarding
location or from a disembarking location.
The word ‘‘prevent’’ is very important. For
anyone, going to a bus stop and waiting for
a bus is more difficult and less comfortable
than waiting for a vehicle at one’s home.
This is likely to be all the more true for an
individual with a disability. But for many
persons with disabilities, in many cir-
cumstances, getting to a bus stop is possible.
If an impairment related condition only
makes the job of accessing transit more dif-
ficult than it might otherwise be, but does
not prevent the travel, then the person is not
eligible.

For example, in many areas, there are not
yet curb cuts. A wheelchair user can often
get around this problem by taking a less di-
rect route to a destination than an ambula-
tory person would take. That involves more
time, trouble, and effort than for someone
without a mobility impairment. But the per-
son can still get to the bus stop. On the basis
of these architectural barriers, the person
would not be eligible.

Entities are cautioned that, particularly in
cases involving lack of curb cuts and other
architectural barrier problems, assertions of
eligibility should be given tight scrutiny.
Only if it is apparent from the facts of a par-
ticular case that an individual cannot find a
reasonable alternative path to a location
should eligibility be granted.

If we add a foot of snow to the scenario,
then the same person taking the same route
may be unable to get to the bus stop. It is

not the snow alone that stops him; it is the
interaction of the snow and the fact that the
individual has a specific-impairment related
condition that requires him to push a wheel-
chair through the snow that prevents the
travel.

Inevitably, some judgment is required to
distinguish between situations in which
travel is prevented and situations in which it
is merely made more difficult. In the Depart-
ment’s view, a case of ‘‘prevented travel’’
can be made not only where travel is lit-
erally impossible (e.g., someone cannot find
the bus stop, someone cannot push a wheel-
chair through the foot of snow or up a steep
hill) but also where the difficulties are so
substantial that a reasonable person with
the impairment-related condition in ques-
tion would be deterred from making the trip.

The regulation makes the interaction be-
tween an impairment-related condition and
the environmental barrier (whether distance,
weather, terrain, or architectural barriers)
the key to eligibility determinations. This is
an individual determination. Depending on
the specifics of their impairment-related
condition, one individual may be able to get
from his home to a bus stop under a given
set of conditions, while his next-door neigh-
bor may not.

Companions

The ADA requires entities to provide para-
transit to one person accompanying the eli-
gible individual, with others served on a
space-available basis. The one individual
who is guaranteed space on the vehicle can
be anyone—family member, business associ-
ate, friend, date, etc. The provider cannot
limit the eligible individual’s choice of type
of companion. The transit authority may re-
quire that the eligible individual reserve a
space for the companion when the individual
reserves his or her own ride. This one indi-
vidual rides even if this means that there is
less room for other eligible individuals. Ad-
ditional individuals beyond the first compan-
ion are carried only on a space available
basis; that is, they do not displace other
ADA paratransit eligible individuals.

A personal care attendant (i.e., someone
designated or employed specifically to help
the eligible individual meet his or her per-
sonal needs) always may ride with the eligi-
ble individual. If there is a personal care at-
tendant on the trip, the eligible individual
may still bring a companion, plus additional
companions on a space available basis. The
entity may require that, in reserving the
trip, the eligible individual reserve the space
for the attendant.

To prevent potential abuse of this provi-
sion, the rule provides that a companion
(e.g., friend or family member) does not
count as a personal care attendant unless
the eligible individual regularly makes use
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of a personal care attendant and the compan-
ion is actually acting in that capacity. As
noted under § 37.125, a provider may require
that, as part of the initial eligibility certifi-
cation process, an individual indicate wheth-
er he or she travels with a personal care at-
tendant. If someone does not indicate the use
of an attendant, then any individual accom-
panying him or her would be regarded simply
as a companion.

To be viewed as ‘‘accompanying’’ the eligi-
ble individual, a companion must have the
same origin and destination points as the eli-
gible individual. In appropriate cir-
cumstances, entities may also wish to pro-
vide service to a companion who has either
an origin or destination, but not both, with
the eligible individual (e.g., the individual’s
date is dropped off at her own residence on
the return trip from a concert).

Section 37.125 ADA Paratransit Eligibility—
Process

This section requires an eligibilty process
to be established by each operator of com-
plementary paratransit. The details of the
process are to be devised through the plan-
ning and public participation process of this
subpart. The process may not impose unrea-
sonable administrative burdens on appli-
cants, and, since it is part of the entity’s
nondiscrimination obligations, may not in-
volve ‘‘user fees’’ or application fees to the
applicant.

The process may include functional cri-
teria related to the substantive eligibility
criteria of § 37.123 and, where appropriate,
functional evaluation or testing of appli-
cants. The substantive eligibility process is
not aimed at making a medical or diagnostic
determination. While evaluation by a physi-
cian (or professionals in rehabilitation or
other relevant fields) may be used as part of
the process, a diagnosis of a disability is not
dispositive. What is needed is a determina-
tion of whether, as a practical matter, the
individual can use fixed route transit in his
or her own circumstances. That is a trans-
portation decision primarily, not a medical
decision.

The goal of the process is to ensure that
only people who meet the regulatory cri-
teria, strictly applied, are regarded as ADA
paratransit eligible. The Department recog-
nizes that transit entities may wish to pro-
vide service to other persons, which is not
prohibited by this rule. However, the eligi-
bility process should clearly distinguish
those persons who are ADA eligible from
those who are provided service on other
grounds. For example, eligibility documenta-
tion must clearly state whether someone is
ADA paratransit eligible or eligible on some
other basis.

Often, people tend to think of paratransit
exclusively in terms of people with mobility
impairments. Under the ADA, this is not ac-

curate. Persons with visual impairments
may be eligible under either the first or
third eligibility categories. To accommodate
them, all documents concerning eligibility
must be made available in one or more ac-
cessible formats, on request. Accessible for-
mats include computer disks, braille docu-
ments, audio cassettes, and large print docu-
ments. A document does not necessarily need
to be made available in the format a re-
quester prefers, but it does have to be made
available in a format the person can use.
There is no use giving a computer disk to
someone who does not have a computer, for
instance, or a braille document to a person
who does not read braille.

When a person applies for eligibility, the
entity will provide all the needed forms and
instructions. These forms and instructions
may include a declaration of whether the in-
dividual travels with a personal care attend-
ant. The entity may make further inquiries
concerning such a declaration (e.g., with re-
spect to the individual’s actual need for a
personal care attendant).

When the application process is complete—
all necessary actions by the applicant
taken—the entity should process the applica-
tion in 21 days. If it is unable to do so, it
must begin to provide service to the appli-
cant on the 22nd day, as if the application
had been granted. Service may be termi-
nated only if and when the entity denies the
application. All determinations shall be in
writing; in the case of a denial, reasons must
be specified. The reasons must specifically
relate the evidence in the matter to the eli-
gibility criteria of this rule and of the enti-
ty’s process. A mere recital that the appli-
cant can use fixed route transit is not suffi-
cient.

For people granted eligibility, the docu-
mentation of eligibility shall include at least
the following information:

—The individual’s name
—The name of the transit provider
—The telephone number of the entity’s para-

transit coordinator
—An expiration date for eligibility
—Any conditions or limitations on the indi-

vidual’s eligibility, including the use of a
personal care attendant.

The last point refers to the situation in
which a person is eligible for some trips but
not others. Or if the traveler is authorized to
have a personal care attendant ride free of
charge. For example, the documentation
may say that the individual is eligible only
when the temperature falls below a certain
point, or when the individual is going to a
destination not on an accessible bus route,
or for non-work trips, etc.

As the mention of an expiration date im-
plies, certification is not forever. The entity
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may recertify eligibility at reasonable inter-
vals to make sure that changed cir-
cumstances have not invalidated or changed
the individual’s eligibility. In the Depart-
ment’s view, a reasonable interval for recer-
tification is probably between one and three
years. Less than one year would probably be
too burdensome for consumers; over three
years would begin to lose the point of doing
recertifications. The recertification interval
should be stated in the entity’s plan. Of
course, a user of the service can apply to
modify conditions on his or her eligibility at
any time.

The administrative appeal process is in-
tended to give applicants who have been de-
nied eligibility the opportunity to have their
cases heard by some official other than the
one who turned them down in the first place.
In order to have appropriate separation of
functions—a key element of administrative
due process—not only must the same person
not decide the case on appeal, but that per-
son, to the extent practicable, should not
have been involved in the first decision (e.g.,
as a member of the same office, or a super-
visor or subordinate of the original
decisionmaker). When, as in the case of a
small transit operator, this degree of separa-
tion is not feasible, the second
decisionmaker should at least be ‘‘bubbled’’
with respect to the original decision (i.e., not
have participated in the original decision or
discussed it with the original
decisionmaker). In addition, there must be
an opportunity to be heard in person as well
as the chance to present written evidence
and arguments. All appeals decisions must
be in writing, stating the reasons for the de-
cision.

To prevent the filing of stale claims, the
entity may establish a 60 day ‘‘statute of
limitations’’ on filing of appeals, the time
starting to run on the date the individual is
notified on the negative initial decision.
After the appeals process has been completed
(i.e., the hearing and/or written submission
completed), the entity should make a deci-
sion within 30 days. If it does not, the indi-
vidual must be provided service beginning
the 31st day, until and unless an adverse de-
cision is rendered on his or her appeal.

Under the eligibility criteria of the rule,
an individual has a right to paratransit if he
or she meets the eligibility criteria. As noted
in the discussion of the nondiscrimination
section, an entity may refuse service to
anindividual with a disability who engages
in violent, seriously disruptive, or illegal
conduct, using the same standards for exclu-
sion that would apply to any other person
who acted in such an inappropriate way.

The rule also allows an entity to establish
a process to suspend, for a reasonable period
of time, the provision of paratransit service
to an ADA eligible person who establishes a
pattern or practice of missing scheduled

trips. The purpose of this process would be to
deter or deal with chronic ‘‘no-shows.’’ The
sanction system—articulated criteria for the
imposition of sanctions, length of suspension
periods, details of the administrative proc-
ess, etc.—would be developed through the
public planning and participation process for
the entity’s paratransit plan, and the result
reflected in the plan submission to FTA.

It is very important to note that sanctions
could be imposed only for a ‘‘pattern or prac-
tice’’ of missed trips. A pattern or practice
involves intentional, repeated or regular ac-
tions, not isolated, accidental, or singular
incidents. Moreover, only actions within the
control of the individual count as part of a
pattern or practice. Missed trips due to oper-
ator error are not attributable to the indi-
vidual passenger for this purpose. If the vehi-
cle arrives substantially after the scheduled
pickup time, and the passenger has given up
on the vehicle and taken a taxi or gone down
the street to talk to a neighbor, that is not
a missed trip attributable to the passenger.
If the vehicle does not arrive at all, or is sent
to the wrong address, or to the wrong en-
trance to a building, that is not a missed trip
attributable to the passenger. There may be
other circumstances beyond the individual’s
control (e.g., a sudden turn for the worse in
someone with a variable condition, a sudden
family emergency) that make it impractica-
ble for the individual to travel at the sched-
uled time and also for the individual to no-
tify the entity in time to cancel the trip be-
fore the vehicle comes. Such circumstances
also would not form part of a sanctionable
pattern or practice.

Once an entity has certified someone as el-
igible, the individual’s eligibility takes on
the coloration of a property right. (This is
not merely a theoretical statement. If one
depends on transportation one has been
found eligible for to get to a job, and the eli-
gibility is removed, one may lose the job.
The same can be said for access to medical
care or other important services.) Con-
sequently, before eligibility may be removed
‘‘for cause’’ under this provision, the entity
must provide administrative due process to
the individual.

If the entity proposes to impose sanctions
on someone, it must first notify the individ-
ual in writing (using accessible formats
where necessary). The notice must specify
the basis of the proposed action (e.g., Mr.
Smith scheduled trips for 8 a.m. on May 15,
2 p.m. on June 3, 9 a.m. on June 21, and 9:20
p.m. on July 10, and on each occasion the ve-
hicle appeared at the scheduled time and Mr.
Smith was nowhere to be found) and set
forth the proposed sanction (e.g., Mr. Smith
would not receive service for 15 days).

The entity would provide the individual an
opportunity to be heard (i.e., an in-person in-
formal hearing before a decisionmaker) as
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well as to present written and oral informa-
tion and arguments. All relevant entity
records and personnel would be made avail-
able to the individual, and other persons
could testify. It is likely that, in many
cases, an important factual issue would be
whether a missed trip was the responsibility
of the provider or the passenger, and the tes-
timony of other persons and the provider’s
records or personnel are likely to be relevant
in deciding this issue. While the hearing is
intended to be informal, the individual could
bring a representative (e.g., someone from an
advocacy organization, an attorney).

The individual may waive the hearing and
proceed on the basis of written presen-
tations. If the individual does not respond to
the notice within a reasonable time, the en-
tity may make, in effect, a default finding
and impose sanctions. If there is a hearing,
and the individual needs paratransit service
to attend the hearing, the entity must pro-
vide it. We would emphasize that, prior to a
finding against the individual after this due
process procedure, the individual must con-
tinue to receive service. The entity cannot
suspend service while the matter is pending.

The entity must notify the individual in
writing about the decision, the reasons for
it, and the sanctions imposed, if any. Again,
this information would be made available in
accessible formats. In the case of a decision
adverse to the individual, the administrative
appeals process of this section would apply.
The sanction would be stayed pending an ap-
peal.

There are means other than sanctions,
however, by which a transit provider can
deal with a ‘‘no-show’’ problem in its system.
Providers who use ‘‘real time scheduling’’ re-
port that this technique is very effective in
reducing no-shows and cancellations, and in-
creasing the mix of real time scheduling in a
system can probably be of benefit in this
area. Calling the customer to reconfirm a
reasonable time before pickup can head off
some problems, as can educating consumers
to call with cancellations ahead of time.
Training of dispatch and operator personnel
can help to avoid miscommunications that
lead to missed trips.

Section 37.127 Complementary Paratransit for
Visitors

This section requires each entity having a
complementary paratransit system to pro-
vide service to visitors from out of town on
the same basis as it is provided to local resi-
dents. By ‘‘on the same basis,’’ we mean
under all the same conditions, service cri-
teria, etc., without distinction. For the pe-
riod of a visit, the visitor is treated exactly
like an eligible local user, without any high-
er priority being given to either.

A visitor is defined as someone who does
not reside in the jurisdiction or jurisdictions
served by the public entity or other public

entities with which it coordinates para-
transit service. For example, suppose a five-
county metropolitan area provides coordi-
nated paratransit service under a joint plan.
A resident of any of the five counties would
not be regarded as a visitor in any of them.
Note that the rule talks in terms of ‘‘juris-
diction’’ rather than ‘‘service area.’’ If an in-
dividual lives in XYZ County, but outside
the fixed route service area of that county’s
transit provider, the individual is still not a
visitor for purposes of paratransit in PQR
County, if PQR is one of the counties with
which XYZ provides coordinated paratransit
service.

A visitor can become eligible in one of two
ways. The first is to present documentation
from his or her ‘‘home’’ jurisdiction’s para-
transit system. The local provider will give
‘‘full faith and credit’’ to the ID card or
other documentation from the other entity.
If the individual has no such documentation,
the local provider may require the provision
of proof of visitor status (i.e., proof of resi-
dence somewhere else) and, if the individ-
ual’s disability is not apparent, proof of the
disability (e.g., a letter from a doctor or re-
habilitation professional). Once this docu-
mentation is presented and is satisfactory,
the local provider will make service avail-
able on the basis of the individual’s state-
ment that he or she is unable to use the fixed
route transit system.

The local provider need serve someone
based on visitor eligibility for no more than
21 days. After that, the individual is treated
the same as a local person for eligibility pur-
poses. This is true whether the 21 days are
consecutive or parceled out over several
shorter visits. The local provider may re-
quire the erstwhile visitor to apply for eligi-
bility in the usual local manner. A visitor
who expects to be around longer than 21 days
should apply for regular eligibility as soon as
he arrives. The same approach may be used
for a service of requested visits totaling 21
days or more in a relating compact period of
time. Preferably, this application process
should be arranged before the visitor arrives,
by letter, telephone or fax, so that a com-
plete application can be processed expedi-
tiously.

Section 37.129 Types of Service

The basic mode of service for complemen-
tary paratransit is demand responsive, ori-
gin-to-destination service. This service may
be provided for persons in any one of the
three eligibility categories, and must always
be provided to persons in the first category
(e.g., people who cannot navigate the sys-
tem). The local planning process should de-
cide whether, or in what circumstances, this
service is to be provided as door-to-door or
curb-to-curb service.

For persons in the second eligibility cat-
egory (e.g., persons who can use accessible

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00514 Fmt 8010 Sfmt 8010 E:\CFR\167195.074 167195



515

Office of the Secretary of Transportation Pt. 37, App. D

buses, but do not have an accessible bus
route available to take them to their des-
tination), origin-to-destination service can
be used. Alternatively, the entity can pro-
vide either of two other forms of service. One
is on-call bus, in which the individual calls
the provider and arranges for one or more ac-
cessible buses to arrive on the routes he
needs to use at the appropriate time. On-call
bus service must meet all the service criteria
of § 37.131, except that on-call buses run only
on fixed routes and the fare charged can be
only the fixed route fare that anyone pays on
the bus (including discounts).

The second option is ‘‘feeder paratransit’’
to an accessible fixed route that will take
the individual to his or her destination.
Feeder paratransit, again, would have to
meet all the criteria of § 37.131. With respect
to fares, the paratransit fare could be
charged, but the individual would not be
double charged for the trip. That is, having
paid the paratransit fare, the transfer to the
fixed route would be free.

For persons in the third eligibility cat-
egory (e.g., persons who can use fixed route
transit but who, because of a specific impair-
ment-related condition, cannot get to or

from a stop), the ‘‘feeder paratransit’’ op-
tion, under the conditions outlined above, is
available. For some trips, it might be nec-
essary to arrange for feeder service at both
ends of the fixed route trip. Given the more
complicated logistics of such arrangements,
and the potential for a mistake that would
seriously inconvenience the passenger, the
transit provider should consider carefully
whether such a ‘‘double feeder’’ system,
while permissible, is truly workable in its
system (as opposed to a simpler system that
used feeder service only at one end of a trip
when the bus let the person off at a place
from which he or she could independently
get to the destination). There may be some
situations in which origin to destination
service is easier and less expensive.

Section 37.131 Service Criteria for
Complementary Paratransit Service Area

The basic bus system service area is a cor-
ridor with a width of 3⁄4 of a mile on each side
of each fixed route. At the end of a route,
there is a semicircular ‘‘cap’’ on the cor-
ridor, consisting of a three-quarter mile ra-
dius from the end point of the route to the
parallel sides of the corridor.

Complementary paratransit must provide
service to any origin or destination point
within a corridor fitting this description
around any route in the bus system. Note
that this does not say that an eligible user
must live within a corridor in order to be eli-
gible. If an individual lives outside the cor-
ridor, and can find a way of getting to a
pickup point within the corridor, the service
must pick him up there. The same holds true
at the destination end of the trip.

Another concept involved in this service
criterion is the core service area. Imagine a
bus route map of a typical city. Color the
bus routes and their corridors blue, against
the white outline map. In the densely popu-
lated areas of the city, the routes (which,

with their corridors attached, cut 11⁄2 mile
swaths) merge together into a solid blue
mass. There are few, if any, white spots left
uncovered, and they are likely to be very
small. Paratransit would serve all origins
and destinations in the solid blue mass.

But what of the little white spots sur-
rounded by various bus corridors? Because it
would make sense to avoid providing service
to such small isolated areas, the rule re-
quires paratransit service there as well. So
color them in too.

Outside the core area, though, as bus
routes follow radial arteries into the suburbs
and exurbs (we know real bus route maps are
more complicated than this, but we simplify

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00515 Fmt 8010 Sfmt 8010 E:\CFR\167195.075 167195



516

49 CFR Subtitle A (10–1–96 Edition)Pt. 37, App. D

for purposes of illustration), there are in-
creasingly wide white areas between the blue
corridors, which may have corridors on ei-
ther side of them but are not small areas
completely surrounded by corridors. These
white spaces are not part of the paratransit
service area and the entity does not have to
serve origins and destinations there. How-
ever, if, through the planning process, the
entity wants to enlarge the width of one or
more of the blue corridors from the 3⁄4 of a
mile width, it can do so, to a maximum of 11⁄2
miles on each side of a route. The cost of
service provided within such an expanded
corridor can be counted in connection with
an undue financial burden waiver request.

There may be a part of the service area
where part of one of the corridors overlaps a
political boundary, resulting in a require-
ment to serve origins and destinations in a
neighboring jurisdiction which the entity

lacks legal authority to service. The entity
is not required to serve such origins and des-
tinations, even though the area on the other
side of the political boundary is within a cor-
ridor. This exception to the service area cri-
terion d when there is a legal bar to the en-
tity providing service on the other side of
the boundary.

The rule requires, in this situation, that
the entity take all practicable steps to get
around the problem so that it can provide
service throughout its service area. The en-
tity should work with the state or local gov-
ernments involved, via coordination plans,
reciprocity agreements, memoranda of un-
derstanding or other means to prevent politi-
cal boundaries from becoming barriers to the
travel of individuals with disabilities.

The definition of the service area for rail
systems is somewhat different, though many
of the same concepts apply.

Around each station on the line (whether
or not a key station), the entity would draw
a circle with a radius of 3⁄4 mile. Some circles
may touch or overlap. The series of circles is
the rail system’s service area. (We recognize
that, in systems where stations are close to-
gether, this could result in a service area
that approached being a corridor like that of
a bus line.) The rail system would provide
paratransit service from any point in one
circle to any point in any other circle. The
entity would not have to provide service to
two points within the same circle, since a
trip between two points in the vicinity of the
same station is not a trip that typically
would be taken by train. Nor would the en-
tity have to provide service to spaces be-

tween the circles. For example, a train trip
would not get close to point x; one would
have to take a bus or other mode of trans-
portation to get from station E or F to point
x. A paratransit system comparable to the
rail service area would not be required to
take someone there either.

Rail systems typically provide trips that
are not made, or cannot be made conven-
iently, on bus systems. For example, many
rail systems cross jurisdictional boundaries
that bus systems often do not. One can trav-
el from Station A to a relatively distant Sta-
tion E on a rail system in a single trip, while
a bus trip between the same points, if pos-
sible at all, may involve a number of indirect
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routings and transfers, on two bus systems
that may not interface especially well.

Rail operators have an obligation to pro-
vide paratransit equivalents of trips between
circles to persons who cannot use fixed route
rail systems because they cannot navigate
the system, because key stations or trains
are not yet accessible, or because they can-
not access stations from points within the
circles because of a specific impairment-re-
lated condition. For individuals who are eli-
gible in category 2 because they need an ac-
cessible key station to use the system, the
paratransit obligation extends only to trans-
portation among ‘‘circles’’ centered on des-
ignated key stations (since, even when the
key station plan is fully implemented, these
individuals will be unable to use non-key
stations).

It is not sufficient for a rail operator to
refer persons with disabilities to an acces-
sible bus system in the area. The obligation
to provide paratransit for a rail system is
independent of the operations of any bus sys-
tem serving the same area, whether operated
by the same entity that operates the rail
system or a different entity. Obviously, it
will be advantageous for bus and rail sys-
tems to coordinate their paratransit efforts,
but a coordinated system would have to en-
sure coverage of trips comparable to rail
trips that could not conveniently be taken
on the fixed route bus system.

Response Time

Under this provision, an entity must make
its reservation service available during the
hours its administrative offices are open. If
those offices are open 9 to 5, those are the
hours during which the reservations service
must be open, even if the entity’s transit
service operated 6 a.m. to midnight. On days
prior to a service day on which the adminis-
trative offices are not open at all (e.g., a
Sunday prior to a Monday service day), the
reservation service would also be open 9 to 5.
Note that the reservation service on any day
does not have to be provided directly by a
‘‘real person.’’ An answering machine or
other technology can suffice.

Any caller reaching the reservation service
during the 9 to 5 period, in this example,
could reserve service for any time during the
next 6 a.m. to 12 midnight service day. This
is the difference between ‘‘next day schedul-
ing’’ and a system involving a 24-hour prior
reservation requirement, in which a caller
would have to reserve a trip at 7 a.m. today
if he or she wanted to travel at 7 a.m. tomor-
row. The latter approach is not adequate
under this rule.

The entity may use real time scheduling
for all or part of its service. Like the Moliere
character who spoke prose all his life with-
out knowing it, many entities may already
be using some real time scheduling (e.g., for
return trips which are scheduled on a when-

needed basis, as opposed to in advance). A
number of transit providers who have used
real time scheduling believe that it is more
efficient on a per-trip basis and reduces can-
cellations and no-shows significantly. We en-
courage entities to consider this form of
service.

Sometimes users want to schedule service
well in advance, to be sure of traveling when
they want to. The rule tells providers to per-
mit reservations to be made as much as 14
days in advance. In addition, though an en-
tity may negotiate with a user to adjust
pickup and return trip times to make sched-
uling more efficient, the entity cannot insist
on scheduling a trip more than one hour ear-
lier or later than the individual desires to
travel. Any greater deviation from desired
trip would exceed the bounds of comparabil-
ity.

Fares

To calculate the proper paratransit fare,
the entity would determine the route(s) that
an individual would take to get from his or
her origin to his or her destination on the
fixed route system. At the time of day the
person was traveling, what is the fare for
that trip on those routes? Applicable charges
like transfer fees or premium service charges
may be added to the amount, but discounts
(e.g., the half-fare discount for off-peak fixed
route travel by elderly and handicapped per-
sons) would not be subtracted. The transit
provider could charge up to twice the result-
ing amount for the paratransit trip.

The mode through which paratransit is
provided does not change the method of cal-
culation. For example, if paratransit is pro-
vided via user side subsidy taxi service rath-
er than publicly operated dial-a-ride van
service, the cost to the user could still be
only twice the applicable fixed route fare.
The system operates the same regardless of
whether the paratransit trip is being pro-
vided in place of a bus or a rail trip the user
cannot make on the fixed route system.
Where bus and rail systems are run by the
same provider (or where the same bus pro-
vider runs parallel local and express buses
along the same route), the comparison would
be made to the mode on which a typical fixed
route user would make the particular trip,
based on schedule, length, convenience,
avoidance of transfers, etc.

Companions are charged the same fare as
the eligible individual they are accompany-
ing. Personal care attendants ride free.

One exception to the fare requirement is
made for social service agency (or other or-
ganization-sponsored) trips. This exception,
which allows the transit provider to nego-
tiate a price with the agency that is more
than twice the relevant fixed route fare, ap-
plies to ‘‘agency trips,’’ by which we mean
trips which are guaranteed to the agency for
its use. That is, if an agency wants 12 slots

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00517 Fmt 8010 Sfmt 8010 E:\CFR\167195.075 167195



518

49 CFR Subtitle A (10–1–96 Edition)Pt. 37, App. D

for a trip to the mall on Saturday for clients
with disabilities, the agency makes the res-
ervation for the trips in its name, the agency
will be paying for the transportation, and
the trips are reserved to the agency, for
whichever 12 people the agency designates,
the provider may then negotiate any price it
can with the agency for the trips. We distin-
guish this situation from one in which an
agency employee, as a service, calls and
makes an individual reservation in the name
of a client, where the client will be paying
for the transportation.

Restrictions and Priorities Based on Trip
Purpose

This is a simple and straightforward re-
quirement. There can be no restrictions or
priorities based on trip purpose in a com-
parable complementary paratransit system.
When a user reserves a trip, the entity will
need to know the origin, destination, time of
travel, and how many people are traveling.
The entity does not need to know why the
person is traveling, and should not even ask.

Hours and Days of Service

This criterion says simply that if a person
can travel to a given destination using a
given fixed route at a given time of day, an
ADA paratransit eligible person must be able
to travel to that same destination on para-
transit at that time of day. This criterion
recognizes that the shape of the service area
can change. Late at night, for example, it is
common for certain routes not to be run.
Those routes, and their paratransit cor-
ridors, do not need to be served with para-
transit when the fixed route system is not
running on them. One couldn’t get to des-
tinations in that corridor by fixed route at
those times, so paratransit service is not
necessary either.

It should be pointed out that service dur-
ing low-demand times need not be by the
same paratransit mode as during higher
usage periods. For example, if a provider
uses its own paratransit vans during high de-
mand periods, it could use a private contrac-
tor or user-side subsidy provider during low
demand periods. This would presumably be a
more efficient way of providing late night
service. A call-forwarding device for commu-
nication with the auxiliary carrier during
these low demand times would be perfectly
acceptable, and could reduce administrative
costs.

Capacity Constraints

This provision specifically prohibits two
common mechanisms that limit use of a
paratransit system so as to constrain de-
mand on its capacity. The first is a waiting
list. Tyically, a waiting list involves a deter-
mination by a provider that it can provide
service only to a given number of eligible

persons. Other eligible persons are not able
to receive service until one of the people
being served moves away or otherwise no
longer uses the service. Then the persons on
the waiting list can move up. The process is
analogous to the wait that persons in some
cities have to endure to be able to buy sea-
son tickets to a sold-out slate of professional
football games.

The second mechanism specifically men-
tioned is a number limit on the trips a pas-
senger can take in a given period of time. It
is a kind of rationing in which, for example,
if one has taken his quota of 30 trips this
month, he cannot take further trips for the
rest of the month.

In addition, this paragraph prohibits any
operational pattern or practice that signifi-
cantly limits the availability of service of
ADA paratransit eligible persons. As dis-
cussed under § 37.125 in the context of missed
trips by passengers, a ‘‘pattern or practice’’
involves, regular, or repeated actions, not
isolated, accidental, or singular incidents. A
missed trip, late arrival, or trip denial now
and then does not trigger this provision.

Operational problems outside the control
of the entity do not count as part of a pat-
tern or practice under this provision. For ex-
ample, if the vehicle has an accident on the
way to pick up a passenger, the late arrival
would not count as part of a pattern or prac-
tice. If something that could not have been
anticipated at the time the trip was sched-
uled (e.g., a snowstorm, an accident or haz-
ardous materials incident that traps the
paratransit vehicle, like all traffic on a cer-
tain highway, for hours), the resulting
missed trip would not count as part of a pat-
tern or practice. On the other hand, if the en-
tity regularly does not maintain its vehicles
well, such that frequent mechanical break-
downs result in missed trips or late arrivals,
a pattern or practice may exist. This is also
true in a situation in which scheduling prac-
tices fail to take into account regularly oc-
curring traffic conditions (e.g., rush hour
traffic jams), resulting in frequent late ar-
rivals.

The rule mentions three specific examples
of operational patterns or practices that
would violate this provision. The first is a
pattern or practice of substantial numbers of
significantly untimely pickups (either for
initial or return trips). To violate this provi-
sion, there must be both a substantial num-
ber of late arrivals and the late arrivals in
question must be significant in length. For
example, a DOT Inspector General’s (IG) re-
port on one city’s paratransit system dis-
closed that around 30 percent of trips were
between one and five hours late. Such a situ-
ation would trigger this provision. On the
other hand, only a few instances of trips one
to five hours late, or many instances of trips
a few minutes late, would not trigger this
provision.
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The second example is substantial numbers
of trip denials or missed trips. For example,
if on a regular basis the reservation phone
lines open at 5 a.m. and callers after 7 a.m.
are all told that they cannot travel, or the
phone lines shut down after 7 a.m. and a re-
corded message says to call back the next
day, or the phone lines are always so busy
that no one can get through, this provision
would be triggered. (Practices of this kind
would probably violate the response time
criterion as well.) Also, if, on a regular basis,
the entity misses a substantial number of
trips (e.g., a trip is scheduled, the passenger
is waiting, but the vehicle never comes, goes
to the wrong address, is extremely late, etc.),
it would violate this provision.

The third example is substantial numbers
of trips with excessive trip lengths. Since
paratransit is a shared ride service, para-
transit rides between Point A and Point B
will usually take longer, and involve more
intermediate stops, than a taxi ride between
the same two points. However, when the
number of intermediate stops and the total
trip time for a given passenger grows so
large as to make use of the system prohibi-
tively inconvenient, then this provision
would be triggered. For example, the IG re-
port referred to above mentioned a situation
in which 9 percent of riders had one way
trips averaging between two and four hours,
with an average of 16 intermediate stops.
Such a situation would probably trigger this
provision.

Though these three examples probably
cover the most frequently cited problems in
paratransit operations that directly or indi-
rectly limit the provision of service that is
theoretically available to eligible persons,
the list is not exhaustive. Other patterns or
practices could trigger this provision. For
example, the Department has heard about a
situation in which an entity’s paratransit
contractor was paid on a per-trip basis, re-
gardless of the length of the trip. The con-
tractor therefore had an economic incentive
to provide as many trips as possible. As a re-
sult, the contractor accepted short trips and
routinely denied longer trips. This would be
a pattern or practice contrary to this provi-
sion (and contrary to the service area provi-
sion as well).

Additional Service

This provision emphasizes that entities
may go beyond the requirements of this sec-
tion in providing service to ADA paratransit
individuals. For example, no one is precluded
from offering service in a larger service area,
during greater hours than the fixed route
system, or without charge. However, costs of
such additional service do not count with re-
spect to undue financial burden waiver re-
quests. Where a service criterion itself incor-
porates a range of actions the entity may

take (e.g., providing wide corridors outside
the urban core, using real time scheduling),
however, costs of providing that optional
service may be counted for undue financial
burden waiver request purposes.

Section 37.133 Subscription Service

As part of its paratransit service, an entity
may include a subscription service compo-
nent. However, at any given time of day, this
component may not absorb more than 50 per-
cent of available capacity on the total sys-
tem. For example, if, at 8 a.m., the system
can provide 400 trips, no more than 200 of
these can be subscription trips.

The one exception to this rule would occur
in a situation in which there is excess non-
subscription capacity available. For exam-
ple, if over a long enough period of time to
establish a pattern, there were only 150 non-
subscription trips requested at 8 a.m., the
provider could begin to provide 250 subscrip-
tion trips at that time. Subsequently, if non-
subscription demand increased over a period
of time, such that the 50 trips were needed to
satisfy a regular non-subscription demand at
that time, and overall system capacity had
not increased, the 50 trips would have to be
returned to the non-subscription category.
During times of high subscription demand,
entities could use the trip time negotiation
discretion of § 37.131(c)(2) to shift some trips
to other times.

Because subscription service is a limited
subcomponent of paratransit service, the
rule permits restrictions to be imposed on its
use that could not be imposed elsewhere.
There may be a waiting list for provision of
subscription service or the use of other ca-
pacity constraints. Also, there may be re-
strictions or priorities based on trip purpose.
For example, subscription service under
peak work trip times could be limited to
work trips. We emphasize that these limita-
tions apply only to subscription service. It is
acceptable for a provider to put a person on
a waiting list for access to subscription serv-
ice at 8 a.m. for work trips; the same person
could not be wait-listed for access to para-
transit service in general.

Section 37.135 Submission of Paratransit Plans

This section contains the general require-
ments concerning the submission of para-
transit plans. Each public entity operating
fixed route service is required to develop and
submit a plan for paratransit service. Where
you send your plans depends on the type of
entity you are. There are two categories of
entities which should submit their plans to
states—(1) FTA recipients and (2) entities
who are administered by the state on behalf
of FTA.

These FTA grantees submit their plans to
the states because the agency would like the
benefit of the states’ expertise before final
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review. The states’ role is as a commenter,
not as a reviewer.

This section also specifies annual progress
reports concerning the meeting of previously
approved milestones, any slippage (with the
reasons for it and plans to catch up), and any
significant changes in the operator’s envi-
ronment, such as the withdrawal from the
marketplace of a private paratransit pro-
vider or whose service the entity has relied
upon to provide part of its paratransit serv-
ice.

Paragraph (d) of this section specifies a
maximum time period for the phase-in of the
implementation of paratransit plans. The
Department recognizes that it is not reason-
able to expect paratransit systems to spring
into existence fully formed, like Athena
from the head of Zeus. Under this paragraph,
all entities must be in full compliance with
all paratransit provisions by January 26,
1997, unless the entity has received a waiver
from FTA based on undue financial burden
(which applies only to the service criteria of
§ 37.131, not to eligibility requirements or
other paratransit provisions).

While the rule assumes that most entities
will take a year to fully implement these
provisions, longer than a year requires the
paratransit plans to submit milestones that
are susceptible to objective verification. Not
all plans will be approved with a five-year
lead-in period. Consistent with the proposed
rule, the Department intends to look at each
plan individually to see what is required for
implementation in each case. DOT may ap-
prove only a shorter phase-in period in a
given case.

Section 37.137 Paratransit Plan Development

Section 35.137 establishes three principal
requirements in the development of para-
transit plans.

First is the requirement to survey existing
paratransit services within the service area.
This is required by section 223(c)(8) of the
ADA. While the ADA falls short of explicitly
requiring coordination, clearly this is one of
the goals. The purpose of the survey is to de-
termine what is being provided already, so
that a transit provider can accurately assess
what additional service is needed to meet the
service criteria for comparable paratransit
service. The plan does not have to discuss
private paratransit providers whose services
will not be used to help meet paratransit re-
quirements under this rule. However, the
public entity will need to know specifically
what services are being provided by whom if
the entity is to count the transportation to-
ward the overall need.

Since the public entity is required to pro-
vide paratransit to all ADA paratransit eligi-
ble individuals, there is some concern that
currently provided service may be cut back
or eliminated. It is possible that this may
happen and such action would have a nega-

tive effect on transportation provided to per-
sons with disabilities in general. The Depart-
ment urges each entity required to submit a
plan to work with current providers of trans-
portation, not only to determine what trans-
portation services they provide, but also to
continue to provide service into the foresee-
able future.

Second, § 37.137 specifies requirements for
public participation. First, the entity must
perform outreach, to ensure that a wide
range of persons anticipated to use the para-
transit service know about and have the op-
portunity to participate in the development
of the plan. Not only must the entity iden-
tify who these individuals or groups are, the
entity also must contact the people at an
early stage in the development process.

The other public participation require-
ments are straightforward. There must be a
public hearing and an opportunity to com-
ment. The hearing must be accessible to
those with disabilities, and notice of the
hearing must be accessible as well. There is
a special efforts test identified in this para-
graph for comments concerning a multi-year
phase-in of a paratransit plan.

The final general requirement of the sec-
tion specifies that efforts at public participa-
tion must be made permanent through some
mechanism that provides for participation in
all phases of paratransit plan development
and submission. The Department is not re-
quiring that there be an advisory committee
established, although this is one method of
institutionalizing participation. The Depart-
ment is not as interested in the specific
structure used to ensure public participation
as we are interested in the effectiveness of
the effort.

The Department believes that public par-
ticipation is a key element in the effective
implementation of the ADA. The ADA is an
opportunity to develop programs that will
ensure the integration of all persons into not
just the transportation system of America,
but all of the opportunities transportation
makes possible. This opportunity is not
without tremendous challenges to the tran-
sit providers. It is only through dialogue,
over the long term, that usable, possible
plans can be developed and implemented.

Section 37.139 Plan Contents

This section contains substantive cat-
egories of information to be contained in the
paratransit plan: Information on current and
changing fixed route service; inventory of
existing paratransit service; discussion of
the discrepancies between existing para-
transit and what is required under this regu-
lation; a discussion of the public participa-
tion requirements and how they have been
met; the plan for paratransit service; the
budget for paratransit services; efforts to co-
ordinate with other transportation provid-
ers; a description of the process in place or
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to be used to register ADA paratransit eligi-
ble individuals; a description of the docu-
mentation provided to each individual veri-
fying eligibility; and a request for a waiver
based on undue financial burden, if applica-
ble. The final rule contains a reorganized and
slightly expanded section on plan contents,
reflecting requests to be more explicit, rath-
er than less explicit.

The list of required elements is the same
for all entities required to submit para-
transit plans. There is no document length
requirement, however. Each entity (or group
plan) is unique and we expect the plans to re-
flect this. While we would like the plan ele-
ments presented in the order listed in this
section, the contents most likely will vary
greatly, depending on the size, geographic
area, budget, complexity of issues, etc. of the
particular submitting agency.

This section and § 37.139 provide for a maxi-
mum phase-in period of five years, with an
assumed one-year phase-in for all para-
transit programs. (The required budget has
been changed to five years as well.) The De-
partment has established a maximum five-
year phase-in in the belief that not all sys-
tems will require that long, but that some,
particularly those which had chosen to meet
compliance with section 504 requirements
with accessible fixed route service, may in-
deed need five years.

We are confident that, through the public
participation process, entities can develop a
realistic plan for full compliance with the
ADA. To help ensure this, the paratransit
plan contents section now requires that any
plan which projects full compliance after
January 26, 1993 must include milestones
which can be measured and which result in
steady progress toward full compliance. For
example, it is possible that the first part of
year one is used to ensure comprehensive
registration of all eligible persons with dis-
abilities, training of transit provider staffs
and the development and dissemination of
information to users and potential users in
accessible formats and some modest increase
in paratransit service is provided. A plan
would not be permitted to indicate that no
activity was possible in the first year, but
proportionately more progress could be
planned for later years than for the first
year. Implementation must begin in January
1992.

Each plan, including its proposed phase-in
period, will be the subject of examination by
FTA. Not all providers who request a five-
year phase-in will receive approval for a five-
year phase-in. The plan must be careful,
therefore, to explain what current services
are, what the projections are, and what
methods are in place to determine and pro-
vide accountability for progress toward full
compliance.

We have been asked for assistance in as-
sessing what the demand for paratransit

service will be. FTA’s ADA Paratransit Man-
ual provides detailed assistance in this and
many other areas of the plan development
process.

The ADA itself contained a figure of 43
million persons with disabilities. It should
be pointed out that many of these may not
necessarily be eligible for ADA paratransit
service. The Department’s regulatory impact
analysis discussing the probable costs in-
volved in implementing this rule places the
possible percentage of population who would
be eligible for paratransit service at between
1.4 and 1.9 percent. This figure can vary de-
pending on the type and variety of services
you have available, or on such things as cli-
mate, proximity to medical care, family, etc.
that a person with a disability may need.
Clearly estimating demand is one of the
most critical elements in the plan, since it
will be used to make decisions about all of
the various service criteria.

Section 37.139 contains a new paragraph (j),
spelling out in more detail requirements re-
lated to the annual submission of plans.
Since there is now the possibility for five-
year phase-ins, the annual plan dem-
onstrates the progress made to date, and ex-
plains any delays.

Section 37.141 Requirements If a Joint Plan is
Submitted

The Department believes that, particularly
in large, multi-provider regions, a coordi-
nated regional paratransit plan and system
are extremely important. Such coordination
can do much to ensure that the most com-
prehensive transportation can be provided
with the most efficient use of available re-
sources. We recognize that the effort of put-
ting together such a coordinated system can
be a lengthy one. This section is intended to
facilitate the process of forming such a co-
ordinated system.

If a number of entities wish to submit a
joint plan for a coordinated system, they
must, like other entities, submit a document
by January 26, 1992. At a minimum, this doc-
ument must include the following:

(1) A general statement that the partici-
pating entities intend to file a joint coordi-
nated plan;

(2) A certification from each participating
entity that it is committed to providing
paratransit as a part of a coordinated plan;

(3) A certification from each participating
entity that it will maintain at least current
levels of paratransit service until the coordi-
nated paratransit service called for by the
joint plan is implemented;

(4) As many elements of the plan as pos-
sible.

These provisions ensure that significant
planning will precede, and plan implementa-
tion will begin by, January 26, 1992, without
precluding entities from cooperating because
it was not possible to complete coordinating
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different public entities by that date. The
entities involved in a joint plan are required
to submit all elements of their plan by July
26, 1992.

The final provision in the section notes
that an entity may later join a coordinated
plan, even if it has filed its own plan on Jan-
uary 26, 1992. An entity must submit its own
plan by January 26, 1992, if it has not pro-
vided a certification of participation in a
joint plan.). In this case, the entity must
provide the assurances and certifications re-
quired of all of the other participating enti-
ties.

The Department fully expects that many
jurisdictions filing joint plans will be able to
do so by January 26, 1992. For those who can-
not, the regulatory provision ensures that
there will be no decrease in paratransit serv-
ice. Further, since we anticipate coordinated
service areas to provide more effective serv-
ice, complete implementation of a joint plan
could be more rapid than if each entity was
providing service on its own.

Entities submitting a joint plan do not
have any longer than any other entities to
fully implement complementary paratransit
service. In any case, all plans (joint or sin-
gle) must be fully implemented by January
26, 1997, absent a waiver for undue financial
burden (which would, in the case of a joint
plan, be considered on a joint basis).

Section 37.143 Paratransit Plan
Implementation

As already discussed under § 37.135, the
states will receive FTA recipient plans for
section 18 recipients administered by the
State or any small urbanized area recipient
of section 9 funds administered by a state.
Public entities who do not receive FTA funds
will submit their plans directly to the appli-
cable Regional Office (listed in appendix B to
the rule).

The role of the state is to accept the plans
on behalf of FTA, to ensure that all plans are
submitted to it and forward the plans, with
any comments on the plans, to FTA. This
comment is very important for FTA to re-
ceive, since states administer these pro-
grams on behalf of FTA. Each state’s specific
knowledge of FTA grantees it administers
will provide helpful information to FTA in
making its decisions.

The rule lists five questions the states
must answer when they forward the plans.
These questions are gauged to capitalize on
the working knowledge the states possess on
the grantees. FTA will send a more specific
letter of instruction to each state explaining
its role.

Section 37.147 FTA Review of Plans

This provision spells out factors FTA will
consider in reviewing each plan, including
whether the submission is complete, whether

the plan complies with the substance of the
ADA regulation, whether the entity com-
plied with the public participation require-
ments in developing the plan, efforts by the
entity to coordinate with other entities in a
plan submission, and any comments submit-
ted by the states.

These elements are not the only items that
will be reviewed by FTA. Every portion of
the plan will be reviewed and assessed for
compliance with the regulation. This section
merely highlights those provisions thought
most important by the Department.

Section 37.151 Waiver for Undue Financial
Burden

The Department has adopted a five-year
phase-in for paratransit service. Under this
scheme, each entity required to provide
paratransit service will be able to design a
phase-in of its service specifically geared to
local circumstances. While all jurisdictions
will not receive approval for plans with a
five year phase-in, each entity will be able to
request what it needs based on local cir-
cumstances. Generally, the section allows an
entity to request a wavier at any time it de-
termines that it will not be able to meet a
five-year phase-in or make measured
progress toward its full compliance date
specified in its original plan.

A waiver for undue financial burden should
be requested if one of the following cir-
cumstances applies. First, when the entity
submits its first plan on January 26, 1992, if
the entity knows it will not be able to reach
full compliance within five years, or if the
entity cannot make measured progress the
first year it may submit a waiver request.
The entity also should apply for a waiver, if,
during plan implementation, there are
changed circumstances which make it un-
likely that compliance will be possible.

The concept of measured progress should
be given its plain meaning. It is not accept-
able to submit a plan which shows signifi-
cant progress in implementing a plan in
years four and five, but no progress in years
one and two. Similarly, the progress must be
susceptible to objective verification. An en-
tity cannot merely ‘‘work toward’’ develop-
ing a particular aspect of a plan.

The Department intends that undue bur-
den waiver requests will be given close scru-
tiny, and waiver will not be granted highly.
In reviewing requests, however, as the legis-
lative history indicates, FTA will look at the
individual financial constraints within
which each public entity operates its fixed
route system. ‘‘Any determination of undue
financial burden cannot have assumed the
collection of additional revenues, such as
those received through increases in local
taxes or legislative appropriations, which
would not have otherwise been made avail-
able to the fixed route operator.’’ (H. Rept.
101–485, Pt. 1, at 31)
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Section 37.153 FTA Waiver Determination

If the FTA Administrator grants a waiver
for undue financial burden, the waiver will
be for a specified period of time and the Ad-
ministrator will determine what the entity
must do to meet its responsibilities under
the ADA. Each determination will involve a
judgment of what is appropriate on a case-
by-case basis. Since each waiver will be
granted based on individual circumstances,
the Department does not deem it appropriate
to specify a generally applicable duration for
a waiver.

When a waiver is granted, the rule calls for
entities to look first at limiting the number
of trips provided to each individual as a
means of providing service that does not cre-
ate an undue burden. This capacity con-
straint, unlike manipulations of other serv-
ice criteria, will not result in a degradation
of the quality of service. An entity intending
to submit an undue burden waiver request
should take this approach into account in its
planning process.

It should be noted that requiring an entity
to provide paratransit service at least during
core hours along key routes is one option
that the Administrator has available in
making a decision about the service to be
provided. This requirement stems from the
statutory provision that the Administrator
can require the entity to provide a minimum
level of service, even if to do so would be an
undue financial burden. Certainly part of a
request for a waiver could be a locally en-
dorsed alternative to this description of
basic service. The rule states explicitly the
Administrator’s discretion to return the ap-
plication for more information if necessary.

Section 37.155 Factors in Decision to Grant an
Undue Financial Burden Waiver

Factors the Administrator will consider in
making a decision whether to grant an
undue financial burden waiver request in-
clude effects on current fixed route service,
reductions in other services, increases in
fares, resources available to implement com-
plementary paratransit over the period of
the plan, current level of accessible service
(fixed route and paratransit), cooperation
among transit providers, evidence of in-
creased efficiencies that have been or could
be used, any unique circumstances that may
affect the entity’s ability to provide para-
transit service, the level of per capita service
being provided, both to the population as a
whole and what is being or anticipated to be
provided to persons who are eligible and reg-
istered to receive ADA paratransit service.

This final element allows some measure of
comparability, regardless of the specific
service criteria and should assist in a general
assessment of level of effort.

It is only the costs associated with provid-
ing paratransit service to ADA-paratransit

eligible persons that can be counted in as-
sessing whether or not there is an undue fi-
nancial burden. Two cost factors are in-
cluded in the considerations which enhance
the Administrator’s ability to assess real
commitment to these paratransit provisions.

First, the Department will allow a statis-
tically valid methodology for estimating
number of trips mandated by the ADA. While
the regulation calls for a trip-by-trip deter-
mination of eligibility, this provision recog-
nizes that this is not possible for some sys-
tems, particularly the large systems. Since
only those trips provided to a person when he
or she is ADA eligible may be counted in de-
termining an undue financial burden, this
provision is necessary.

Second, in determining costs to be counted
toward providing paratransit service, para-
graph (b)(3) allows an entity to include in its
paratransit budget dollars to which it is le-
gally entitled, but which, as a matter of
state or local funding arrangements, are pro-
vided to another entity that is actually pro-
viding the paratransit service.

For example, a state government may pro-
vide a certain formula allocation of the reve-
nue from a certain tax to each jurisdiction
for use in providing transportation service at
the local level. The funds, depending on local
arrangements, may flow either to a transit
authority—a regulated entity under this
rule—or to a city or county government. If
the funds go to the transit authority, they
clearly may be counted in an undue burden
calculation. In addition, however, this provi-
sion also allows funds that flow through the
city or county government to be counted in
the undue burden calculation, since they are
basically the same funds and should not be
treated differently based on the accident of
previously-determined local arrangements.
On the other hand, this provision does not
allow funds of a private non-profit or other
organization who uses Department of Health
and Human Services grant or private con-
tributions to be counted toward the entity’s
financial commitment to paratransit.

SUBPART G—PROVISION OF SERVICE

Section 37.161 Maintenance of Accessible
Features—General

This section applies to all entities provid-
ing transportation services, public and pri-
vate. It requires those entities to maintain
in operative condition those features or fa-
cilities and equipment that make facilities
and vehicles accessible to and usable by indi-
viduals with disabilities.

The ADA requires that, to the maximum
extent feasible, facilities be accessible to and
usable by individuals with disabilities. This
section recognizes that it is not sufficient to
provide features such as lift-equipped vehi-
cles, elevators, communications systems to
provide information to people with vision or
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hearing impairments, etc. if these features
are not maintained in a manner that enables
individuals with disabilities to use them. In-
operative lifts or elevators, locked accessible
doors, accessible paths of travel that are
blocked by equipment or boxes of materials
are not accessible to or usable by individuals
with disabilities.

The rule points out that temporary ob-
structions or isolated instances of mechani-
cal failure would not be considered viola-
tions of the ADA or this rule. Repairs must
be made ‘‘promptly.’’ The rule does not, and
probably could not, state a time limit for
making particular repairs, given the variety
of circumstances involved. However, repair-
ing accessible features must be made a high
priority. Allowing obstructions or out of
order accessibility equipment to persist be-
yond a reasonable period of time would vio-
late this Part, as would mechanical failures
due to improper or inadequate maintenance.
Failure of the entity to ensure that acces-
sible routes are free of obstruction and prop-
erly maintained, or failure to arrange
prompt repair of inoperative elevators, lifts,
or other accessibility-related equipment,
would also violate this part.

The rule also requires that accommoda-
tions be made to individuals with disabilities
who would otherwise use an inoperative ac-
cessibility feature. For example, when a rail
system discovers that an elevator is out of
order, blocking access to one of its stations,
it could accommodate users of the station by
announcing the problem at other stations to
alert passengers and offer accessible shuttle
bus service around the temporarily inacces-
sible station. If a public address system were
out of order, the entity could designate per-
sonnel to provide information to customers
with visual impairments.

Section 37.163 Keeping Vehicle Lifts in
Operative Condition—Public Entities

This section applies only to public entities.
Of course, like vehicle acquisition require-
ments and other provisions applying to pub-
lic entities, these requirements also apply
when private entities ‘‘stand in the shoes’’ of
public entities in contracting situations, as
provided in § 37.23.

This section’s first requirement is that the
entity establish a system of regular and fre-
quent maintenance checks of lifts sufficient
to determine if they are operative.

Vehicle and equipment maintenance is an
important component of successful acces-
sible service. In particular, an aggressive
preventive maintenance program for lifts is
essential. Lifts remain rather delicate pieces
of machinery, with many moving parts,
which often must operate in a harsh environ-
ment of potholes, dust and gravel, variations
in temperature, snow, slush, and deicing
compounds. It is not surprising that they
sometimes break down.

The point of a preventive maintenance pro-
gram is to prevent breakdowns, of course.
But it is also important to catch broken lifts
as soon as possible, so that they can be re-
paired promptly. Especially in a bus system
with relatively low lift usage, it is possible
that a vehicle could go for a number of days
without carrying a passenger who uses the
lift. It is highly undesirable for the next pas-
senger who needs a lift to be the person who
discovers that the lift is broken, when a
maintenance check by the operator could
have discovered the problem days earlier, re-
sulting in its repair.

Therefore, the entity must have a system
for regular and frequent checks, sufficient to
determine if lifts are actually operative.
This is not a requirement for the lift daily.
(Indeed, it is not, as such, a requirement for
lift cycling at all. If there is another means
available of checking the lift, it may be
used.) If alternate day checks, for example,
are sufficient to determine that lifts are ac-
tually working, then they are permitted. If a
lift is used in service on a given day, that
may be sufficient to determine that the lift
is operative with respect to the next day. It
would be a violation of this part, however,
for the entity to neglect to check lifts regu-
larly and frequently, or to exhibit a pattern
of lift breakdowns in service resulting in
stranded passengers when the lifts had not
been checked before the vehicle failed to pro-
vide required accessibility to passengers that
day.

When a lift breaks down in service, the
driver must let the entity know about the
problem by the most immediate means avail-
able. If the vehicle is equipped with a radio
or telephone, the driver must call in the
problem on the spot. If not, then the driver
would have to make a phone call at the first
opportunity (e.g., from a phone booth during
the turnaround time at the end of the run).
It is not sufficient to wait until the end of
the day and report the problem when the ve-
hicle returns to the barn.

When a lift is discovered to be inoperative,
either because of an in-service failure or as
the result of a maintenance check, the en-
tity must take the vehicle out of service be-
fore the beginning of its next service day
(with the exception discussed below) and re-
pair the lift before the vehicle is put back
into service. In the case of an in-service fail-
ure, this means that the vehicle can con-
tinue its runs on that day, but cannot start
a new service day before the lift is repaired.
If a maintenance check in the evening after
completion of a day’s run or in the morning
before a day’s runs discloses the problem,
then the bus would not go into service until
the repair had taken place.

The Department realizes that, in the years
before bus fleets are completely accessible,
taking buses with lifts out of service for re-
pairs in this way would probably result in an
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inaccessible spare bus being used on the
route, but at least attention would have to
be paid quickly to the lift repair, resulting in
a quicker return to service of a working ac-
cessible bus.

The rule provides an exception for those
situations in which there is no spare vehicle
(either accessible or inaccessible) available
to take the place of the vehicle with an oper-
ative lift, such that putting the latter vehi-
cle into the shop would result in a reduction
of service to the public (e.g., a scheduled run
on a route could not be made). The Depart-
ment would emphasize that the exception
does not apply when there is any spare vehi-
cle available.

Where the exception does apply, the pro-
vider may keep the vehicle with the inoper-
ative lift in service for a maximum of three
days (for providers operating in an area of
over 50,000 population) or five days (for pro-
viders operating in an area of 50,000 popu-
lation or less). After these times have
elapsed, the vehicle must go into the shop,
not to return until the lift is repaired. Even
during the three- or five-day period, if an ac-
cessible spare bus becomes available at any
time, it must be used in place of the bus with
the inoperative lift or an inaccessible spare
that is being used in its place.

In a fixed route system, if a bus is operat-
ing without a working lift (either on the day
when the lift fails in service or as the result
of the exception discussed above) and
headways between accessible buses on the
route on which the vehicle is operating ex-
ceed 30 minutes, the entity must accommo-
date passengers who would otherwise be in-
convenienced by the lack of an accessible
bus. This accommodation would be by a
paratransit or other special vehicle that
would pick up passengers with disabilities
who cannot use the regular bus because its
lift is inoperative. Passengers who need lifts
in this situation would, in effect, be ADA
paratransit eligible under the second eligi-
bility category. However, since they would
have no way of knowing that the bus they
sought to catch would not be accessible that
day, the transit authority must actively pro-
vide alternative service to them. This could
be done, for example, by having a ‘‘shadow’’
accessible service available along the route
or having the bus driver call in the minute
he saw an accessible passenger he could not
pick up (including the original passenger
stranded by an in-service lift failure), with a
short (i.e., less than 30-minute) response
from an accessible vehicle dispatched to pick
up the stranded passenger. To minimize
problems in providing such service, when a
transit authority is using the ‘‘no spare vehi-
cles’’ exception, the entity could place the
vehicle with the inoperative lift on a route
with headways between accessible buses
shorter than 30 minutes.

Section 37.165 Lift and Securement Use

This provision applies to both public and
private entities.

All people using common wheelchairs (an
inclusive term for mobility devices that fit
on lifts meeting Access Board guideline di-
mensions—30′′ by 48′′ and a maximum of 600
pounds for device and user combined—which
includes three-wheeled scooters and other so-
called non-traditional mobility devices) are
to be allowed to ride the entity’s vehicles.

Entities may require wheelchair users to
ride in designated securement locations.
That is, the entity is not required to carry
wheelchair users whose wheelchairs would
have to park in an aisle or other location
where they could obstruct other persons’
passage or where they could not be secured
or restrained. An entity’s vehicle is not re-
quired to pick up a wheelchair user when the
securement locations are full, just as the ve-
hicle may pass by other passengers waiting
at the stop if the bus is full.

The entity may require that wheelchair
users make use of securement systems for
their mobility devices. The entity, in other
words, can require wheelchair users to
‘‘buckle up’’ their mobility devices. The en-
tity is required, on a vehicle meeting part 38
standards, to use the securement system to
secure wheelchairs as provided in that part.
On other vehicles (e.g., existing vehicles
with securement systems which do not com-
ply with Part 38 standards), the entity must
provide and use a securement system to en-
sure that the mobility device remains within
the securement area. This latter require-
ment is a mandate to use best efforts to re-
strain or confine the wheelchair to the se-
curement area. The entity does the best it
can, given its securement technology and the
nature of the wheelchair. The Department
encourages entities with relatively less ade-
quate securement systems on their vehicles,
where feasible, to retrofit the vehicles with
better securement systems, that can success-
fully restrain a wide variety of wheelchairs.
It is our understanding that the cost of doing
so is not enormous.

An entity may not, in any case, deny
transportation to a common wheelchair and
its user because the wheelchair cannot be se-
cured or restrained by a vehicle’s securement
system, to the entity’s satisfaction.

Entities have often recommended or re-
quired that a wheelchair user transfer out of
his or her own device into a vehicle seat.
Under this rule, it is no longer permissible to
require such a transfer. The entity may pro-
vide information on risks and make a rec-
ommendation with respect to transfer, but
the final decision on whether to transfer is
up to the passenger.

The entity’s personnel have an obligation
to ensure that a passenger with a disability
is able to take advantage of the accessibility
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and safety features on vehicles. Con-
sequently, the driver or other personnel
must provide assistance with the use of lifts,
ramps, and securement devices. For example,
the driver must deploy the lift properly and
safely. If the passenger cannot do so inde-
pendently, the driver must assist the pas-
senger with using the securement device. On
a vehicle which uses a ramp for entry, the
driver may have to assist in pushing a man-
ual wheelchair up the ramp (particularly
where the ramp slope is relatively steep). All
these actions my involve a driver leaving his
seat. Even in entities whose drivers tradi-
tionally do not leave their seats (e.g., be-
cause of labor-management agreements or
company rules), this assistance must be pro-
vided. This rule overrides any requirements
to the contrary.

Wheelchair users—especially those using
electric wheelchairs often have a preference
for entering a lift platform and vehicle in a
particular direction (e.g., backing on or
going on frontwards). Except where the only
way of successfully maneuvering a device
onto a vehicle or into its securement area, or
an overriding safety concern (i.e., a direct
threat) requires one way of doing this or an-
other, the transit provider should respect the
passenger’s preference. We note that most
electric wheelchairs are usually not equipped
with rearview mirrors, and that many per-
sons who use them are not able to rotate
their heads sufficiently to see behind. When
an electric wheelchair must back up a con-
siderable distance, this can have unfortunate
results for other people’s toes.

People using canes or walkers and other
standees with disabilities who do not use
wheelchairs but have difficulty using steps
(e.g., an elderly person who can walk on a
plane without use of a mobility aid but can-
not raise his or her legs sufficiently to climb
bus steps) must also be permitted to use the
lift, on request.

Section 37.167 Other Service Requirements

The requirements in this section apply to
both public and private entities.

On fixed route systems, the entity must
announce stops. These stops include transfer
points with other fixed routes. This means
that any time a vehicle is to stop where a
passenger can get off and transfer to another
bus or rail line (or to another form of trans-
portation, such as commuter rail or ferry),
the stop would be announced. The announce-
ment can be made personally by the vehicle
operator or can be made by a recording sys-
tem. If the vehicle is small enough so that
the operator can make himself or herself
heard without a P.A. system, it is not nec-
essary to use the system.

Announcements also must be made at
major intersections or destination points.
The rule does not define what major inter-
sections or destination points are. This is a

judgmental matter best left to the local
planning process. In addition, the entity
must make announcements at sufficient in-
tervals along a route to orient a visually im-
paired passenger to his or her location. The
other required announcements may serve
this function in many instances, but if there
is a long distance between other announce-
ments, fill-in orientation announcements
would be called for. The entity must an-
nounce any stop requested by a passenger
with a disability, even if it does not meet
any of the other criteria for announcement.

When vehicles from more than one route
serve a given stop or station, the entity must
provide a means to assist an individual with
a visual impairment or other disability in
determining which is the proper vehicle to
enter. Some entities have used external
speakers. FTA is undertaking a study to de-
termine what is the best available tech-
nology in this area. Some transit properties
have used colored mitts, or numbered cards,
to allow passengers to inform drivers of what
route they wanted to use. The idea is to pre-
vent, at a stop where vehicles from a number
of routes arrive, a person with a visual im-
pairment from having to ask every driver
whether the bus is the right one. The rule
does not prescribe what means is to be used,
only that some effective means be provided.

Service animals shall always be permitted
to accompany their users in any private or
public transportation vehicle or facility. One
of the most common misunderstandings
about service animals is that they are lim-
ited to being guide dogs for persons with vis-
ual impairments. Dogs are trained to assist
people with a wide variety of disabilities, in-
cluding individuals with hearing and mobil-
ity impairments. Other animals (e.g., mon-
keys) are sometimes used as service animals
as well. In any of these situations, the entity
must permit the service animal to accom-
pany its user.

Part 38 requires a variety of accessibility
equipment. This section requires that the en-
tity use the equipment it has. For example,
it would be contrary to this provision for a
transit authority to bolt its bus lifts shut be-
cause transit authority had difficulty main-
taining the lifts. It does little good to have
a public address system on a vehicle if the
operator does not use it to make announce-
ments (except, as noted above, in the situa-
tion where the driver can make himself or
herself heard without recourse to amplifi-
cation.)

Entities must make communications and
information available, using accessible for-
mats and technology (e.g., Braille, large
print, TDDs) to obtain information about
transportation services. Someone cannot
adequately use the bus system if schedule
and route information is not available in a
form he or she can use. If there is only one
phone line on which ADA paratransit eligible
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individuals can reserve trips, and the line is
chronically busy, individuals cannot sched-
ule service. Such obstacles to the use of
transportation service are contrary to this
section. (The latter could, in some cir-
cumstances, be viewed as a capacity con-
straint.)

It is inconsistent with this section for a
transit provider to refuse to let a passenger
use a lift at any designated stop, unless the
lift is physically unable to deploy or the lift
would be damaged if it did deploy (see dis-
cussion under § 37.123). In addition, if a tem-
porary situation at the stop (e.g., construc-
tion, an accident, a landslide) made the stop
unsafe for anyone to use, the provider could
decline to operate the lift there (just as it re-
fused to open the door for other passengers
at the same point). The provider could not,
however, declare a stop ‘‘off limits’’ to per-
sons with disabilities that is used for other
persons. If the transit authority has con-
cerns about barriers or safety hazards that
peculiarly affect individuals with disabilities
that would use the stop, it should consider
making efforts to move the stop.

Under DOT hazardous materials rules, a
passenger may bring a portable medical oxy-
gen supply on board a vehicle. Since the haz-
ardous materials rules permit this, transit
providers cannot prohibit it. For further in-
formation on hazardous materials rules, as
they may affect transportation of assistive
devices, entities may contact the Depart-
ment’s Research and Special Programs Ad-
ministration, Office of Hazardous Materials
Transportation (202–366–0656).

One concern that has been expressed is
that transportation systems (particularly
some rail systems) may make it difficult for
persons with disabilities to board or dis-
embark from vehicles by very rapidly closing
doors on the vehicles before individuals with
disabilities (who may move more slowly
through crowds in the vehicle or platform
than other persons) have a chance to get on
or off the vehicle. Doing so is contrary to the
rule; operators must make appropriate provi-
sion to give individuals with disabilities ade-
quate time to board or disembark.

Section 37.169 Interim Requirements for Over-
the-Road Bus Service Operated by Private En-
tities

Private over-the-road bus (OTRB) service
is, first of all, subject to all the other private
entity requirements of the rule. The require-
ments of this section are in addition to the
other applicable provisions.

Boarding assistance is required. The De-
partment cannot require any particular
boarding assistance devices at this time.
Each operator may decide what mode of
boarding assistance is appropriate for its op-
eration. We agree with the discussion in the
DOJ Title II rule’s preamble that carrying is

a disfavored method of providing assistance
to an individual with a disability. However,
since accessible private OTRBs cannot be re-
quired by this rule, there may be times when
carrying is the only available means of pro-
viding access to an OTRB, if the entity does
not exercise its discretion to provide an al-
ternative means. It is required by the rule
that any employee who provides boarding as-
sistance—above all, who may carry or other-
wise directly physically assist a passenger—
must be trained to provide this assistance
appropriately and safely.

The baggage priority provision for wheel-
chairs and other assistive devices involves a
similar procedure to that established in the
Department’s Air Carrier Access Act rule (14
CFR part 382). In brief, it provides that, at
any given stop, a person with a wheelchair or
other assistive device would have the device
loaded before other items at this stop. An in-
dividual traveling with a wheelchair is not
similarly situated to a person traveling with
luggage. For the wheelchair user, the wheel-
chair is an essential mobility device, with-
out which travel is impossible. The rationale
of this provision is that, while no one wants
his or her items left behind, carrying the
wheelchair is more important to its user
than ordinary luggage to a traveler. If it
comes to an either/or choice (the wheelchair
user’s luggage would not have any priority
over other luggage, however). There would be
no requirement, under this provision, for
‘‘bumping’’ baggage already on the bus from
previous stops in order to make room for the
wheelchair.

The entity could require advance notice
from a passenger in only one circumstance.
If a passenger needed boarding assistance,
the entity could require up to 48 hours’ ad-
vance notice for the purpose of providing
needed assistance. While advance notice re-
quirements are generally undesirable, this
appears to be a case in which a needed ac-
commodation may be able to be provided
successfully only if the transportation pro-
vider knows in advance that some extra
staffing is needed to accomplish it. While the
primary need for advance notice appears to
be in the situation of an unstaffed station,
there could be other situations in which ad-
vance notice was needed in order to ensure
that the accommodation could be made. En-
tities should not ask for advance notice in
all cases, but just in those cases in which it
is really needed for this purpose. Even if ad-
vance notice is not provided, the entity has
the obligation to provide boarding assistance
if it can be provided with available staff.
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Section 37.171 Equivalency Requirement for
Demand Responsive Service Operated by Pri-
vate Entities Not Primarily in the Business of
Transporting People

This provision is a service requirement
closely related to the private entity require-
ments for §§ 37.101–37.105 of this part. Entities
in this category are always required to pro-
vide equivalent service, regardless of what
they are doing with respect to the acquisi-
tion of vehicles. The effect of this provision
may be to require some entities to arrange,
either through acquiring their own acces-
sible vehicles or coordinating with other pro-
viders, to have accessible vehicles available
to meet the equivalency standards of § 37.105
or otherwise to comply with those standards.

Section 37.173 Training

A well-trained workforce is essential in en-
suring that the accessibility-related equip-
ment and accommodations required by the
ADA actually result in the delivery of good
transportation service to individuals with
disabilities. The utility of training was rec-
ognized by Congress as well. (See S. Rept.
100–116 at 48.) At the same time, we believe
that training should be conducted in an effi-
cient and effective manner, with appropriate
flexibility allowed to the organizations that
must carry it out. Each transportation pro-
vider is to design a training program which
suits the needs of its particular operation.
While we are confident of this approach, we
are mindful that the apparent lack of train-
ing has been a source of complaint to FTA
and transit providers. Good training is dif-
ficult and it is essential.

Several points of this section deserve em-
phasis. First, the requirements for training
apply to private as well as to public provid-
ers, of demand responsive as well as of fixed
route service. Training is just as necessary
for the driver of a taxicab, a hotel shuttle, or
a tour bus as it is for a driver in an FTA-
funded city bus system.

Second, training must be to proficiency.
The Department is not requiring a specific
course of training or the submission of a
training plan for DOT approval. However,
every employee of a transportation provider
who is involved with service to persons with
disabilities must have been trained so that
he or she knows what needs to be done to
provide the service in the right way. When it
comes to providing service to individuals
with disabilities, ignorance is no excuse for
failure.

While there is no specific requirement for
recurrent or refresher training, there is an
obligation to ensure that, at any given time,
employees are trained to proficiency. An em-
ployee who has forgotten what he was told in
past training sessions, so that he or she does
not know what needs to be done to serve in-

dividuals with disabilities, does not meet the
standard of being trained to proficiency.

Third, training must be appropriate to the
duties of each employee. A paratransit dis-
patcher probably must know how to use a
TDD and enough about various disabilities
to know what sort of vehicle to dispatch. A
bus driver must know how to operate lifts
and securement devices properly. A me-
chanic who works on lifts must know how to
maintain them. Cross-training, while useful
in some instances, is not required, so long as
each employee is trained to proficiency in
what he or she does with respect to service
to individuals with disabilities.

Fourth, the training requirement goes
both to technical tasks and human relations.
Employees obviously need to know how to
run equipment the right way. If an employee
will be assisting wheelchair users in trans-
ferring from a wheelchair to a vehicle seat,
the employee needs training in how to do
this safely. But every public contact em-
ployee also has to understand the necessity
of treating individuals with disabilities cour-
teously and respectfully, and the details of
what that involves.

One of the best sources of information on
how best to train personnel to interact ap-
propriately with individuals with disabilities
is the disability community itself. Con-
sequently, the Department urges entities to
consult with disability organizations con-
cerning how to train their personnel. Involv-
ing these groups in the process of establish-
ing training programs, in addition to provid-
ing useful information, should help to estab-
lish or improve working relationships among
transit providers and disability groups that,
necessarily, will be of long duration. We note
that several transit providers use persons
with disabilities to provide the actual train-
ing. Others have reported that role playing is
an effective method to instill an apprecia-
tion of the particular perspective of one
traveling with a disability.

Finally, one of the important points in
training concerns differences among individ-
uals with disabilities. All individuals with
disabilities, of course, are not alike. The ap-
propriate ways one deals with persons with
various kinds of disabilities (e.g., mobility,
vision, hearing, or mental impairments) are
likely to differ and, while no one expects bus
drivers to be trained as disability specialists,
recognizing relevant differences and respond-
ing to them appropriately is extremely sig-
nificant. Public entities who contract with
private entities to have service provided—
above all, complementary paratransit—are
responsible for ensuring that contractor per-
sonnel receive the appropriate training.

[56 FR 45621, Sept. 6, 1991, as amended at 61
FR 25416, May 21, 1996]
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PART 38—AMERICANS WITH DIS-
ABILITIES ACT (ADA) ACCESSIBIL-
ITY SPECIFICATIONS FOR TRANS-
PORTATION VEHICLES

Subpart A—General

Sec.
38.1 Purpose.
38.2 Equivalent facilitation.
38.3 Definitions.
38.4 Miscellaneous instructions.

Subpart B—Buses, Vans and Systems

38.21 General.
38.23 Mobility aid accessibility.
38.25 Doors, steps and thresholds.
38.27 Priority seating signs.
38.29 Interior circulation, handrails and

stanchions.
38.31 Lighting.
38.33 Fare box.
38.35 Public information system.
38.37 Stop request.
38.39 Destination and route signs.

Subpart C—Rapid Rail Vehicles and
Systems

38.51 General.
38.53 Doorways.
38.55 Priority seating signs.
38.57 Interior circulation, handrails and

stanchions.
38.59 Floor surfaces.
38.61 Public information system.
38.63 Between-car barriers.

Subpart D—Light Rail Vehicles and Systems

38.71 General.
38.73 Doorways.
38.75 Priority seating signs.
38.77 Interior circulation, handrails and

stanchions.
38.79 Floors, steps and thresholds,
38.81 Lighting.
38.83 Mobility aid accessibility.
38.85 Between-car barriers.
38.87 Public information system.

Subpart E—Commuter Rail Cars and
Systems

38.91 General.
38.93 Doorways.
38.95 Mobility aid accessibility.
38.97 Interior circulation, handrails and

stanchions.
38.99 Floors, steps and thresholds.
38.101 Lighting.
38.103 Public information system.
38.105 Priority seating signs.
38.107 Restrooms.
38.109 Between-car barriers.

Subpart F—Intercity Rail Cars and Systems

38.111 General.
38.113 Doorways.
38.115 Interior circulation, handrails and

stanchions.
38.117 Floors, steps and thresholds.
38.119 Lighting.
38.121 Public information system.
38.123 Restrooms.
38.125 Mobility aid accessibility.
38.127 Sleeping compartments.

Subpart G—Over-the-Road Buses and
Systems

38.151 General.
38.153 Doors, steps and thresholds.
38.155 Interior circulation, handrails and

stanchions.
38.157 Lighting.
38.159 Mobility aid accessibility. [Reserved]

Subpart H—Other Vehicles and Systems

38.171 General.
38.173 Automated guideway transit vehicles

and systems.
38.175 High-speed rail cars, monorails and

systems.
38.177 Ferries, excursion boats and other

vessels. [Reserved]
38.179 Trams, and similar vehicles, and sys-

tems.
FIGURES IN PART 38
APPENDIX TO PART 38—GUIDANCE MATERIAL

AUTHORITY: Americans with Disabilities
Act of 1990 (42 U.S.C. 12101–12213); 49 U.S.C.
322.

SOURCE: 56 FR 45756, Sept. 6, 1991, unless
otherwise noted.

Subpart A—General
§ 38.1 Purpose.

This part provides minimum guide-
lines and requirements for accessibility
standards in part 37 of this title for
transportation vehicles required to be
accessible by the Americans With Dis-
abilities Act (ADA) of 1990 (42 U.S.C.
1201 et seq.).

§ 38.2 Equivalent facilitation.
Departures from particular technical

and scoping requirements of these
guidelines by use of other designs and
technologies are permitted where the
alternative designs and technologies
used will provide substantially equiva-
lent or greater access to and usability
of the vehicle. Departures are to be
considered on a case-by-case basis
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under procedures set forth in § 37.7 of
this title.

§ 38.3 Definitions.
See § 37.3 of this title.

§ 38.4 Miscellaneous instructions.
(a) Dimensional conventions. Dimen-

sions that are not noted as minimum
or maximum are absolute.

(b) Dimensional tolerances. All dimen-
sions are subject to conventional engi-
neering tolerances for material prop-
erties and field conditions, including
normal anticipated wear not exceeding
accepted industry-wide standards and
practices.

(c) Notes. The text of these guidelines
does not contain notes or footnotes.
Additional information, explanations,
and advisory materials are located in
the Appendix.

(d) General terminology. (1) Comply
with means meet one or more specifica-
tion of these guidelines.

(2) If or if * * * then denotes a speci-
fication that applies only when the
conditions described are present.

(3) May denotes an option or alter-
native.

(4) Shall denotes a mandatory speci-
fication or requirement.

(5) Should denotes an advisory speci-
fication or recommendation.

Subpart B—Buses, Vans and
Systems

§ 38.21 General.
(a) New, used or remanufactured

buses and vans (except over-the-road
buses covered by subpart G of this
part), to be considered accessible by
regulations in part 37 of this title shall
comply with the applicable provisions
of this subpart.

(b) If portions of the vehicle are
modified in a way that affects or could
affect accessibility, each such portion
shall comply, to the extent practicable,
with the applicable provisions of this
subpart. This provision does not re-
quire that inaccessible buses be retro-
fitted with lifts, ramps or other board-
ing devices.

§ 38.23 Mobility aid accessibility.
(a) General. All vehicles covered by

this subpart shall provide a level-

change mechanism or boarding device
(e.g., lift or ramp) complying with
paragraph (b) or (c) of this section and
sufficient clearances to permit a wheel-
chair or other mobility aid user to
reach a securement location. At least
two securement locations and devices,
complying with paragraph (d) of this
section, shall be provided on vehicles
in excess of 22 feet in length; at least
one securement location and device,
complying with paragraph (d) of this
section, shall be provided on vehicles 22
feet in length or less.

(b) Vehicle lift—(1) Design load. The
design load of the lift shall be at least
600 pounds. Working parts, such as ca-
bles, pulleys, and shafts, which can be
expected to wear, and upon which the
lift depends for support of the load,
shall have a safety factor of at least
six, based on the ultimate strength of
the material. Nonworking parts, such
as platform, frame, and attachment
hardware which would not be expected
to wear, shall have a safety factor of at
least three, based on the ultimate
strength of the material.

(2) Controls—(i) Requirements. The
controls shall be interlocked with the
vehicle brakes, transmission, or door,
or shall provide other appropriate
mechanisms or systems, to ensure that
the vehicle cannot be moved when the
lift is not stowed and so the lift cannot
be deployed unless the interlocks or
systems are engaged. The lift shall de-
ploy to all levels (i.e., ground, curb,
and intermediate positions) normally
encountered in the operating environ-
ment. Where provided, each control for
deploying, lowering, raising, and stow-
ing the lift and lowering the roll-off
barrier shall be of a momentary con-
tact type requiring continuous manual
pressure by the operator and shall not
allow improper lift sequencing when
the lift platform is occupied. The con-
trols shall allow reversal of the lift op-
eration sequence, such as raising or
lowering a platform that is part way
down, without allowing an occupied
platform to fold or retract into the
stowed position.

(ii) Exception. Where the lift is de-
signed to deploy with its long dimen-
sion parallel to the vehicle axis and
which pivots into or out of the vehicle
while occupied (i.e., ‘‘rotary lift’’), the
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requirements of this paragraph prohib-
iting the lift from being stowed while
occupied shall not apply if the stowed
position is within the passenger com-
partment and the lift is intended to be
stowed while occupied.

(3) Emergency operation. The lift shall
incorporate an emergency method of
deploying, lowering to ground level
with a lift occupant, and raising and
stowing the empty lift if the power to
the lift fails. No emergency method,
manual or otherwise, shall be capable
of being operated in a manner that
could be hazardous to the lift occupant
or to the operator when operated ac-
cording to manufacturer’s instructions,
and shall not permit the platform to be
stowed or folded when occupied, unless
the lift is a rotary lift and is intended
to be stowed while occupied.

(4) Power or equipment failure. Plat-
forms stowed in a vertical position, and
deployed platforms when occupied,
shall have provisions to prevent their
deploying, falling, or folding any faster
than 12 inches/second or their dropping
of an occupant in the event of a single
failure of any load carrying compo-
nent.

(5) Platform barriers. The lift platform
shall be equipped with barriers to pre-
vent any of the wheels of a wheelchair
or mobility aid from rolling off the
platform during its operation. A mov-
able barrier or inherent design feature
shall prevent a wheelchair or mobility
aid from rolling off the edge closest to
the vehicle until the platform is in its
fully raised position. Each side of the
lift platform which extends beyond the
vehicle in its raised position shall have
a barrier a minimum 11⁄2 inches high.
Such barriers shall not interfere with
maneuvering into or out of the aisle.
The loading-edge barrier (outer bar-
rier) which functions as a loading ramp
when the lift is at ground level, shall
be sufficient when raised or closed, or a
supplementary system shall be pro-
vided, to prevent a power wheelchair or
mobility aid from riding over or defeat-
ing it. The outer barrier of the lift
shall automatically raise or close, or a
supplementary system shall automati-
cally engage, and remain raised,
closed, or engaged at all times that the
platform is more than 3 inches above
the roadway or sidewalk and the plat-

form is occupied. Alternatively, a bar-
rier or system may be raised, lowered,
opened, closed, engaged, or disengaged
by the lift operator, provided an inter-
lock or inherent design feature pre-
vents the lift from rising unless the
barrier is raised or closed or the sup-
plementary system is engaged.

(6) Platform surface. The platform sur-
face shall be free of any protrusions
over 1⁄4 inch high and shall be slip re-
sistant. The platform shall have a min-
imum clear width of 281⁄2 inches at the
platform, a minimum clear width of 30
inches measured from 2 inches above
the platform surface to 30 inches above
the platform, and a minimum clear
length of 48 inches measured from 2
inches above the surface of the plat-
form to 30 inches above the surface of
the platform. (See Fig. 1)

(7) Platform gaps. Any openings be-
tween the platform surface and the
raised barriers shall not exceed 5⁄8 inch
in width. When the platform is at vehi-
cle floor height with the inner barrier
(if applicable) down or retracted, gaps
between the forward lift platform edge
and the vehicle floor shall not exceed 1⁄2
inch horizontally and 5⁄8 inch verti-
cally. Platforms on semi-automatic
lifts may have a hand hold not exceed-
ing 11⁄2 inches by 41⁄2 inches located be-
tween the edge barriers.

(8) Platform entrance ramp. The en-
trance ramp, or loading-edge barrier
used as a ramp, shall not exceed a slope
of 1:8, measured on level ground, for a
maximum rise of 3 inches, and the
transition from roadway or sidewalk to
ramp may be vertical without edge
treatment up to 1⁄4 inch. Thresholds be-
tween 1⁄4 inch and 1⁄2 inch high shall be
beveled with a slope no greater than
1:2.

(9) Platform deflection. The lift plat-
form (not including the entrance ramp)
shall not deflect more than 3 degrees
(exclusive of vehicle roll or pitch) in
any direction between its unloaded po-
sition and its position when loaded
with 600 pounds applied through a 26
inch by 26 inch test pallet at the cen-
troid of the platform.

(10) Platform movement. No part of the
platform shall move at a rate exceed-
ing 6 inches/second during lowering and
lifting an occupant, and shall not ex-
ceed 12 inches/second during deploying
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or stowing. This requirement does not
apply to the deployment or stowage cy-
cles of lifts that are manually deployed
or stowed. The maximum platform hor-
izontal and vertical acceleration when
occupied shall be 0.3g.

(11) Boarding direction. The lift shall
permit both inboard and outboard fac-
ing of wheelchair and mobility aid
users.

(12) Use by standees. Lifts shall ac-
commodate persons using walkers,
crutches, canes or braces or who other-
wise have difficulty using steps. The
platform may be marked to indicate a
preferred standing position.

(13) Handrails. Platforms on lifts
shall be equipped with handrails on two
sides, which move in tandem with the
lift, and which shall be graspable and
provide support to standees throughout
the entire lift operation. Handrails
shall have a usable component at least
8 inches long with the lowest portion a
minimum 30 inches above the platform
and the highest portion a maximum 38
inches above the platform. The hand-
rails shall be capable of withstanding a
force of 100 pounds concentrated at any
point on the handrail without perma-
nent deformation of the rail or its sup-
porting structure. The handrail shall
have a cross-sectional diameter be-
tween 11⁄4 inches and 11⁄2 inches or shall
provide an equivalent grasping surface,
and have eased edges with corner radii
of not less than 1⁄8 inch. Handrails shall
be placed to provide a minimum 11⁄2
inches knuckle clearance from the
nearest adjacent surface. Handrails
shall not interfere with wheelchair or
mobility aid maneuverability when en-
tering or leaving the vehicle.

(c) Vehicle ramp—(1) Design load.
Ramps 30 inches or longer shall support
a load of 600 pounds, placed at the cen-
troid of the ramp distributed over an
area of 26 inches by 26 inches, with a
safety factor of at least 3 based on the
ultimate strength of the material.
Ramps shorter than 30 inches shall sup-
port a load of 300 pounds.

(2) Ramp surface. The ramp surface
shall be continuous and slip resistant;
shall not have protrusions from the
surface greater than 1⁄4 inch high; shall
have a clear width of 30 inches; and
shall accommodate both four-wheel
and three-wheel mobility aids.

(3) Ramp threshold. The transition
from roadway or sidewalk and the
transition from vehicle floor to the
ramp may be vertical without edge
treatment up to 1⁄4 inch. Changes in
level between 1⁄4 inch and 1⁄2 inch shall
be beveled with a slope no greater than
1:2.

(4) Ramp barriers. Each side of the
ramp shall have barriers at least 2
inches high to prevent mobility aid
wheels from slipping off.

(5) Slope. Ramps shall have the least
slope practicable and shall not exceed
1:4 when deployed to ground level. If
the height of the vehicle floor from
which the ramp is deployed is 3 inches
or less above a 6-inch curb, a maximum
slope of 1:4 is permitted; if the height
of the vehicle floor from which the
ramp is deployed is 6 inches or less, but
greater than 3 inches, above a 6-inch
curb, a maximum slope of 1:6 is per-
mitted; if the height of the vehicle
floor from which the ramp is deployed
is 9 inches or less, but greater than 6
inches, above a 6-inch curb, a maxi-
mum slope of 1:8 is permitted; if the
height of the vehicle floor from which
the ramp is deployed is greater than 9
inches above a 6-inch curb, a slope of
1:12 shall be achieved. Folding or tele-
scoping ramps are permitted provided
they meet all structural requirements
of this section.

(6) Attachment. When in use for board-
ing or alighting, the ramp shall be
firmly attached to the vehicle so that
it is not subject to displacement when
loading or unloading a heavy power
mobility aid and that no gap between
vehicle and ramp exceeds 5⁄8 inch.

(7) Stowage. A compartment, secure-
ment system, or other appropriate
method shall be provided to ensure
that stowed ramps, including portable
ramps stowed in the passenger area, do
not impinge on a passenger’s wheel-
chair or mobility aid or pose any haz-
ard to passengers in the event of a sud-
den stop or maneuver.

(8) Handrails. If provided, handrails
shall allow persons with disabilities to
grasp them from outside the vehicle
while starting to board, and to con-
tinue to use them throughout the
boarding process, and shall have the
top between 30 inches and 38 inches
above the ramp surface. The handrails
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shall be capable of withstanding a force
of 100 pounds concentrated at any point
on the handrail without permanent de-
formation of the rail or its supporting
structure. The handrail shall have a
cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall
not interfere with wheelchair or mobil-
ity aid maneuverability when entering
or leaving the vehicle.

(d) Securement devices—(1) Design load.
Securement systems on vehicles with
GVWRs of 30,000 pounds or above, and
their attachments to such vehicles,
shall restrain a force in the forward
longitudinal direction of up to 2,000
pounds per securement leg or clamping
mechanism and a minimum of 4,000
pounds for each mobility aid. Secure-
ment systems on vehicles with GVWRs
of up to 30,000 pounds, and their attach-
ments to such vehicles, shall restrain a
force in the forward longitudinal direc-
tion of up to 2,500 pounds per secure-
ment leg or clamping mechanism and a
minimum of 5,000 pounds for each mo-
bility aid.

(2) Location and size. The securement
system shall be placed as near to the
accessible entrance as practicable and
shall have a clear floor area of 30
inches by 48 inches. Such space shall
adjoin, and may overlap, an access
path. Not more than 6 inches of the re-
quired clear floor space may be accom-
modated for footrests under another
seat provided there is a minimum of 9
inches from the floor to the lowest part
of the seat overhanging the space. Se-
curement areas may have fold-down
seats to accommodate other passengers
when a wheelchair or mobility aid is
not occupying the area, provided the
seats, when folded up, do not obstruct
the clear floor space required. (See Fig.
2)

(3) Mobility aids accommodated. The
securement system shall secure com-
mon wheelchairs and mobility aids and
shall either be automatic or easily at-
tached by a person familiar with the
system and mobility aid and having av-
erage dexterity.

(4) Orientation. In vehicles in excess
of 22 feet in length, at least one secure-
ment device or system required by

paragraph (a) of this section shall se-
cure the wheelchair or mobility aid
facing toward the front of the vehicle.
Additional securement devices or sys-
tems shall secure the wheelchair or
mobility aid facing forward, or rear-
ward with a padded barrier, extending
from a height of 38 inches from the ve-
hicle floor to a height of 56 inches from
the vehicle floor with a width of 18
inches, laterally centered immediately
in back of the seated individual. In ve-
hicles 22 feet in length or less, the re-
quired securement device may secure
the wheelchair or mobility aid either
facing toward the front of the vehicle
or facing rearward, with a padded bar-
rier as described. Additional secure-
ment locations shall be either forward
or rearward facing with a padded bar-
rier. Such barriers need not be solid
provided equivalent protection is af-
forded.

(5) Movement. When the wheelchair or
mobility aid is secured in accordance
with manufacturer’s instructions, the
securement system shall limit the
movement of an occupied wheelchair or
mobility aid to no more than 2 inches
in any direction under normal vehicle
operating conditions.

(6) Stowage. When not being used for
securement, or when the securement
area can be used by standees, the se-
curement system shall not interfere
with passenger movement, shall not
present any hazardous condition, shall
be reasonably protected from vandal-
ism, and shall be readily accessed when
needed for use.

(7) Seat belt and shoulder harness. For
each wheelchair or mobility aid secure-
ment device provided, a passenger seat
belt and shoulder harness, complying
with all applicable provisions of part
571 of this title, shall also be provided
for use by wheelchair or mobility aid
users. Such seat belts and shoulder
harnesses shall not be used in lieu of a
device which secures the wheelchair or
mobility aid itself.

§ 38.25 Doors, steps and thresholds.
(a) Slip resistance. All aisles, steps,

floor areas where people walk and
floors in securement locations shall
have slip-resistant surfaces.

(b) Contrast. All step edges, thresh-
olds and the boarding edge of ramps or
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lift platforms shall have a band of
color(s) running the full width of the
step or edge which contrasts from the
step tread and riser, or lift or ramp
surface, either light-on-dark or dark-
on-light.

(c) Door height. For vehicles in excess
of 22 feet in length, the overhead clear-
ance between the top of the door open-
ing and the raised lift platform, or
highest point of a ramp, shall be a min-
imum of 68 inches. For vehicles of 22
feet in length or less, the overhead
clearance between the top of the door
opening and the raised lift platform, or
highest point of a ramp, shall be a min-
imum of 56 inches.

§ 38.27 Priority seating signs.
(a) Each vehicle shall contain sign(s)

which indicate that seats in the front
of the vehicle are priority seats for per-
sons with disabilities, and that other
passengers should make such seats
available to those who wish to use
them. At least one set of forward-fac-
ing seats shall be so designated.

(b) Each securement location shall
have a sign designating it as such.

(c) Characters on signs required by
paragraphs (a) and (b) of this section
shall have a width-to-height ratio be-
tween 3:5 and 1:1 and a stroke width-to-
height ratio between 1:5 and 1:10, with
a minimum character height (using an
upper case ‘‘X’’) of 5⁄8 inch, with ‘‘wide’’
spacing (generally, the space between
letters shall be 1⁄16 the height of upper
case letters), and shall contrast with
the background either light-on-dark or
dark-on-light.

§ 38.29 Interior circulation, handrails
and stanchions.

(a) Interior handrails and stanchions
shall permit sufficient turning and ma-
neuvering space for wheelchairs and
other mobility aids to reach a secure-
ment location from the lift or ramp.

(b) Handrails and stanchions shall be
provided in the entrance to the vehicle
in a configuration which allows persons
with disabilities to grasp such assists
from outside the vehicle while starting
to board, and to continue using such
assists throughout the boarding and
fare collection process. Handrails shall
have a cross-sectional diameter be-
tween 11⁄4 inches and 11⁄2 inches or shall

provide an equivalent grasping surface,
and have eased edges with corner radii
of not less than 1⁄8 inch. Handrails shall
be placed to provide a minimum 11⁄2
inches knuckle clearance from the
nearest adjacent surface. Where on-
board fare collection devices are used
on vehicles in excess of 22 feet in
length, a horizontal passenger assist
shall be located across the front of the
vehicle and shall prevent passengers
from sustaining injuries on the fare
collection device or windshield in the
event of a sudden deceleration. With-
out restricting the vestibule space, the
assist shall provide support for a board-
ing passenger from the front door
through the boarding procedure. Pas-
sengers shall be able to lean against
the assist for security while paying
fares.

(c) For vehicles in excess of 22 feet in
length, overhead handrail(s) shall be
provided which shall be continuous ex-
cept for a gap at the rear doorway.

(d) Handrails and stanchions shall be
sufficient to permit safe boarding, on-
board circulation, seating and standing
assistance, and alighting by persons
with disabilities.

(e) For vehicles in excess of 22 feet in
length with front-door lifts or ramps,
vertical stanchions immediately be-
hind the driver shall either terminate
at the lower edge of the aisle-facing
seats, if applicable, or be ‘‘dog-legged’’
so that the floor attachment does not
impede or interfere with wheelchair
footrests. If the driver seat platform
must be passed by a wheelchair or mo-
bility aid user entering the vehicle, the
platform, to the maximum extent prac-
ticable, shall not extend into the aisle
or vestibule beyond the wheel housing.

(f) For vehicles in excess of 22 feet in
length, the minimum interior height
along the path from the lift to the se-
curement location shall be 68 inches.
For vehicles of 22 feet in length or less,
the minimum interior height from lift
to securement location shall be 56
inches.

§ 38.31 Lighting.
(a) Any stepwell or doorway imme-

diately adjacent to the driver shall
have, when the door is open, at least 2
foot-candles of illumination measured
on the step tread or lift platform.
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(b) Other stepwells and doorways, in-
cluding doorways in which lifts or
ramps are installed, shall have, at all
times, at least 2 foot-candles of illu-
mination measured on the step tread,
or lift or ramp, when deployed at the
vehicle floor level.

(c) The vehicle doorways, including
doorways in which lifts or ramps are
installed, shall have outside light(s)
which, when the door is open, provide
at least 1 foot-candle of illumination
on the street surface for a distance of 3
feet perpendicular to all points on the
bottom step tread outer edge. Such
light(s) shall be located below window
level and shielded to protect the eyes
of entering and existing passengers.

§ 38.33 Fare box.

Where provided, the farebox shall be
located as far forward as practicable
and shall not obstruct traffic in the
vestibule, especially wheelchairs or
mobility aids.

§ 38.35 Public information system.

(a) Vehicles in excess of 22 feet in
length, used in multiple-stop, fixed-
route service, shall be equipped with a
public address system permitting the
driver, or recorded or digitized human
speech messages, to announce stops
and provide other passenger informa-
tion within the vehicle.

(b) [Reserved]

§ 38.37 Stop request.

(a) Where passengers may board or
alight at multiple stops at their op-
tion, vehicles in excess of 22 feet in
length shall provide controls adjacent
to the securement location for request-
ing stops and which alerts the driver
that a mobility aid user wishes to dis-
embark. Such a system shall provide
auditory and visual indications that
the request has been made.

(b) Controls required by paragraph
(a) of this section shall be mounted no
higher than 48 inches and no lower
than 15 inches above the floor, shall be
operable with one hand and shall not
require tight grasping, pinching, or
twisting of the wrist. The force re-
quired to activate controls shall be no
greater than 5 lbf (22.2 N).

§ 38.39 Destination and route signs.
(a) Where destination or route infor-

mation is displayed on the exterior of a
vehicle, each vehicle shall have illumi-
nated signs on the front and boarding
side of the vehicle.

(b) Characters on signs required by
paragraph (a) of this section shall have
a width-to-height ratio between 3:5 and
1:1 and a stroke width-to-height ratio
between 1:5 and 1:10, with a minimum
character height (using an upper case
‘‘X’’) of 1 inch for signs on the boarding
side and a minimum character height
of 2 inches for front ‘‘headsigns’’, with
‘‘wide’’ spacing (generally, the space
between letters shall be 1/16 the height
of upper case letters), and shall con-
trast with the background, either dark-
on-light or light-on-dark.

Subpart C—Rapid Rail Vehicles
and Systems

§ 38.51 General.
(a) New, used and remanufactured

rapid rail vehicles, to be considered ac-
cessible by regulations in part 37 of
this title, shall comply with this sub-
part.

(b) If portions of the vehicle are
modified in a way that affects or could
affect accessibility, each such portion
shall comply, to the extent practicable,
with the applicable provisions of this
subpart. This provision does not re-
quire that inaccessible vehicles be ret-
rofitted with lifts, ramps or other
boarding devices.

(c) Existing vehicles which are retro-
fitted to comply with the ‘‘one-car-per-
train rule’’ of § 37.93 of this title shall
comply with §§ 38.55, 38.57(b), 38.59 of
this part and shall have, in new and
key stations, at least one door comply-
ing with §§ 38.53 (a)(1), (b) and (d) of this
part. Removal of seats is not required.
Vehicles previously designed and man-
ufactured in accordance with the acces-
sibility requirements of part 609 of this
title or the Secretary of Transpor-
tation regulations implementing sec-
tion 504 of the Rehabilitation Act of
1973 that were in effect before October
7, 1991, and which can be entered and
used from stations in which they are to
be operated, may be used to satisfy the
requirements of § 37.93 of this title.
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§ 38.53 Doorways.

(a) Clear width. (1) Passenger door-
ways on vehicle sides shall have clear
openings at least 32 inches wide when
open.

(2) If doorways connecting adjoining
cars in a multi-car train are provided,
and if such doorway is connected by an
aisle with a minimum clear width of 30
inches to one or more spaces where
wheelchair or mobility aid users can be
accommodated, then such doorway
shall have a minimum clear opening of
30 inches to permit wheelchair and mo-
bility aid users to be evacuated to an
adjoining vehicle in an emergency.

(b) Signage. The International Sym-
bol of Accessibility shall be displayed
on the exterior of accessible vehicles
operating on an accessible rapid rail
system unless all vehicles are acces-
sible and are not marked by the access
symbol. (See Fig. 6.)

(c) Signals. Auditory and visual warn-
ing signals shall be provided to alert
passengers of closing doors.

(d) Coordination with boarding plat-
form—(1) Requirements. Where new vehi-
cles will operate in new stations, the
design of vehicles shall be coordinated
with the boarding platform design such
that the horizontal gap between each
vehicle door at rest and the platform
shall be no greater than 3 inches and
the height of the vehicle floor shall be
within plus or minus 5⁄8 inch of the
platform height under all normal pas-
senger load conditions. Vertical align-
ment may be accomplished by vehicle
air suspension or other suitable means
of meeting the requirement.

(2) Exception. New vehicles operating
in existing stations may have a floor
height within plus or minus 11⁄2 inches
of the platform height. At key sta-
tions, the horizontal gap between at
least one door of each such vehicle and
the platform shall be no greater than 3
inches.

(3) Exception. Retrofitted vehicles
shall be coordinated with the platform
in new and key stations such that the
horizontal gap shall be no greater than
4 inches and the height of the vehicle
floor, under 50% passenger load, shall
be within plus or minus 2 inches of the
platform height.

§ 38.55 Priority seating signs.

(a) Each vehicle shall contain sign(s)
which indicate that certain seats are
priority seats for persons with disabil-
ities, and that other passengers should
make such seats available to those who
wish to use them.

(b) Characters on signs required by
paragraph (a) of this section shall have
a width-to-height ratio between 3:5 and
1:1 and a stroke width-to-height ratio
between 1:5 and 1:10, with a minimum
character height (using an upper case
‘‘X’’) of 5⁄8 inch, with ‘‘wide’’ spacing
(generally, the space between letters
shall be 1⁄16 the height of upper case let-
ters), and shall contrast with the back-
ground, either light-on-dark or dark-
on-light.

§ 38.57 Interior circulation, handrails
and stanchions.

(a) Handrails and stanchions shall be
provided to assist safe boarding, on-
board circulation, seating and standing
assistance, and alighting by persons
with disabilities.

(b) Handrails, stanchions, and seats
shall allow a route at least 32 inches
wide so that at least two wheelchair or
mobility aid users can enter the vehi-
cle and position the wheelchairs or mo-
bility aids in areas, each having a min-
imum clear space of 48 inches by 30
inches, which do not unduly restrict
movement of other passengers. Space
to accommodate wheelchairs and mo-
bility aids may be provided within the
normal area used by standees and des-
ignation of specific spaces is not re-
quired. Particular attention shall be
given to ensuring maximum maneuver-
ability immediately inside doors.
Ample vertical stanchions from ceiling
to seat-back rails shall be provided.
Vertical stanchions from ceiling to
floor shall not interfere with wheel-
chair or mobility aid user circulation
and shall be kept to a minimum in the
vicinity of doors.

(c) The diameter or width of the grip-
ping surface of handrails and stan-
chions shall be 11⁄4 inches to 11⁄2 inches
or provide an equivalent gripping sur-
face and shall provide a minimum 11⁄2
inches knuckle clearance from the
nearest adjacent surface.
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§ 38.59 Floor surfaces.
Floor surfaces on aisles, places for

standees, and areas where wheelchair
and mobility aid users are to be accom-
modated shall be slip-resistant.

§ 38.61 Public information system.
(a)(1) Requirements. Each vehicle shall

be equipped with a public address sys-
tem permitting transportation system
personnel, or recorded or digitized
human speech messages, to announce
stations and provide other passenger
information. Alternative systems or
devices which provide equivalent ac-
cess are also permitted. Each vehicle
operating in stations having more than
one line or route shall have an external
public address system to permit trans-
portation system personnel, or re-
corded or digitized human speech mes-
sages, to announce train, route, or line
identification information.

(2) Exception. Where station an-
nouncement systems provide informa-
tion on arriving trains, an external
train speaker is not required.

(b) [Reserved]

§ 38.63 Between-car barriers.
(a) Requirement. Suitable devices or

systems shall be provided to prevent,
deter or warn individuals from inad-
vertently stepping off the platform be-
tween cars. Acceptable solutions in-
clude, but are not limited to, panto-
graph gates, chains, motion detectors
or similar devices.

(b) Exception. Between-car barriers
are not required where platform
screens are provided which close off the
platform edge and open only when
trains are correctly aligned with the
doors.

Subpart D—Light Rail Vehicles and
Systems

§ 38.71 General.
(a) New, used and remanufactured

light rail vehicles, to be considered ac-
cessible by regulations in part 37 of
this title shall comply with this sub-
part.

(b)(1) Vehicles intended to be oper-
ated solely in light rail systems con-
fined entirely to a dedicated right-of-
way, and for which all stations or stops

are designed and constructed for reve-
nue service after the effective date of
standards for design and construction
in §37.21 and § 37.23 of this title shall
provide level boarding and shall com-
ply with § 38.73(d)(1) and § 38.85 of this
part.

(2) Vehicles designed for, and oper-
ated on, pedestrian malls, city streets,
or other areas where level boarding is
not practicable shall provide wayside
or car-borne lifts, mini-high platforms,
or other means of access in compliance
with § 38.83 (b) or (c) of this part.

(c) If portions of the vehicle are
modified in a way that affects or could
affect accessibility, each such portion
shall comply, to the extent practicable,
with the applicable provisions of this
subpart. This provision does not re-
quire that inaccessible vehicles be ret-
rofitted with lifts, ramps or other
boarding devices.

(d) Existing vehicles retrofitted to
comply with the ‘‘one-car-per-train
rule’’ at § 37.93 of this title shall com-
ply with § 38.75, § 38.77(c), § 38.79(a) and
§ 38.83(a) of this part and shall have, in
new and key stations, at least one door
which complies with §§ 38.73 (a)(1), (b)
and (d) of this part. Vehicles previously
designed and manufactured in accord-
ance with the accessibility require-
ments of part 609 of this title or the
Secretary of Transportation regula-
tions implementing section 504 of the
Rehabilitation Act of 1973 that were in
effect before October 7, 1991, and which
can be entered and used from stations
in which they are to be operated, may
be used to satisfy the requirements of
§ 37.93 of this title.

§ 38.73 Doorways.
(a) Clear width—(1) All passenger

doorways on vehicle sides shall have
minimum clear openings of 32 inches
when open.

(2) If doorways connecting adjoining
cars in a multi-car train are provided,
and if such doorway is connected by an
aisle with a minimum clear width of 30
inches to one or more spaces where
wheelchair or mobility aid users can be
accommodated, then such doorway
shall have a minimum clear opening of
30 inches to permit wheelchair and mo-
bility aid users to be evacuated to an
adjoining vehicle in an emergency.
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(b) Signage. The International Sym-
bol of Accessibility shall be displayed
on the exterior of each vehicle operat-
ing on an accessible light rail system
unless all vehicles are accessible and
are not marked by the access symbol
(see fig. 6).

(c) Signals. Auditory and visual warn-
ing signals shall be provided to alert
passengers of closing doors.

(d) Coordination with boarding plat-
form—(1) Requirements. The design of
level-entry vehicles shall be coordi-
nated with the boarding platform or
mini-high platform design so that the
horizontal gap between a vehicle at
rest and the platform shall be no great-
er than 3 inches and the height of the
vehicle floor shall be within plus or
minus 5⁄8 inch of the platform height.
Vertical alignment may be accom-
plished by vehicle air suspension, auto-
matic ramps or lifts, or any combina-
tion.

(2) Exception. New vehicles operating
in existing stations may have a floor
height within plus or minus 11⁄2 inches
of the platform height. At key sta-
tions, the horizontal gap between at
least one door of each such vehicle and
the platform shall be no greater than 3
inches.

(3) Exception. Retrofitted vehicles
shall be coordinated with the platform
in new and key stations such that the
horizontal gap shall be no greater than
4 inches and the height of the vehicle
floor, under 50% passenger load, shall
be within plus or minus 2 inches of the
platform height.

(4) Exception. Where it is not oper-
ationally or structurally practicable to
meet the horizontal or vertical require-
ments of paragraphs (d) (1), (2) or (3) of
this section, platform or vehicle de-
vices complying with § 38.83(b) or plat-
form or vehicle mounted ramps or
bridge plates complying with § 38.83(c)
shall be provided.

§ 38.75 Priority seating signs.
(a) Each vehicle shall contain sign(s)

which indicate that certain seats are
priority seats for persons with disabil-
ities, and that other passengers should
make such seats available to those who
wish to use them.

(b) Where designated wheelchair or
mobility aid seating locations are pro-

vided, signs shall indicate the location
and advise other passengers of the need
to permit wheelchair and mobility aid
users to occupy them.

(c) Characters on signs required by
paragraphs (a) or (b) of this section
shall have a width-to-height ratio be-
tween 3:5 and 1:1 and a stroke width-to-
height ratio between 1:5 and 1:10, with
a minimum character height (using an
upper case ‘‘X’’) of 5⁄8 inch, with ‘‘wide’’
spacing (generally, the space between
letters shall be 1⁄16 the height of upper
case letters), and shall contrast with
the background, either light-on-dark or
dark-on-light.

§ 38.77 Interior circulation, handrails
and stanchions.

(a) Handrails and stanchions shall be
sufficient to permit safe boarding, on-
board circulation, seating and standing
assistance, and alighting by persons
with disabilities.

(b) At entrances equipped with steps,
handrails and stanchions shall be pro-
vided in the entrance to the vehicle in
a configuration which allows pas-
sengers to grasp such assists from out-
side the vehicle while starting to
board, and to continue using such
handrails or stanchions throughout the
boarding process. Handrails shall have
a cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall be
placed to provide a minimum 11⁄2 inches
knuckle clearance from the nearest ad-
jacent surface. Where on-board fare
collection devices are used, a hori-
zontal passenger assist shall be located
between boarding passengers and the
fare collection device and shall prevent
passengers from sustaining injuries on
the fare collection device or windshield
in the event of a sudden deceleration.
Without restricting the vestibule
space, the assist shall provide support
for a boarding passenger from the door
through the boarding procedure. Pas-
sengers shall be able to lean against
the assist for security while paying
fares.

(c) At all doors on level-entry vehi-
cles, and at each entrance accessible by
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lift, ramp, bridge plate or other suit-
able means, handrails, stanchions, pas-
senger seats, vehicle driver seat plat-
forms, and fare boxes, if applicable,
shall be located so as to allow a route
at least 32 inches wide so that at least
two wheelchair or mobility aid users
can enter the vehicle and position the
wheelchairs or mobility aids in areas,
each having a minimum clear space of
48 inches by 30 inches, which do not un-
duly restrict movement of other pas-
sengers. Space to accommodate wheel-
chairs and mobility aids may be pro-
vided within the normal area used by
standees and designation of specific
spaces is not required. Particular at-
tention shall be given to ensuring max-
imum maneuverability immediately
inside doors. Ample vertical stanchions
from ceiling to seat-back rails shall be
provided. Vertical stanchions from
ceiling to floor shall not interfere with
wheelchair or mobility aid circulation
and shall be kept to a minimum in the
vicinity of accessible doors.

§ 38.79 Floors, steps and thresholds.
(a) Floor surfaces on aisles, step

treads, places for standees, and areas
where wheelchair and mobility aid
users are to be accommodated shall be
slip-resistant.

(b) All thresholds and step edges
shall have a band of color(s) running
the full width of the step or threshold
which contrasts from the step tread
and riser or adjacent floor, either light-
on-dark or dark-on-light.

§ 38.81 Lighting.
(a) Any stepwell or doorway with a

lift, ramp or bridge plate immediately
adjacent to the driver shall have, when
the door is open, at least 2 foot-candles
of illumination measured on the step
tread or lift platform.

(b) Other stepwells, and doorways
with lifts, ramps or bridge plates, shall
have, at all times, at least 2 foot-can-
dles of illumination measured on the
step tread or lift or ramp, when de-
ployed at the vehicle floor level.

(c) The doorways of vehicles not op-
erating at lighted station platforms
shall have outside lights which provide
at least 1 foot-candle of illumination
on the station platform or street sur-
face for a distance of 3 feet perpendicu-

lar to all points on the bottom step
tread. Such lights shall be located
below window level and shielded to pro-
tect the eyes of entering and exiting
passengers.

§ 38.83 Mobility aid accessibility.
(a)(1) General. All new light rail vehi-

cles, other than level entry vehicles,
covered by this subpart shall provide a
level-change mechanism or boarding
device (e.g., lift, ramp or bridge plate)
complying with either paragraph (b) or
(c) of this section and sufficient clear-
ances to permit at least two wheelchair
or mobility aid users to reach areas,
each with a minimum clear floor space
of 48 inches by 30 inches, which do not
unduly restrict passenger flow. Space
to accommodate wheelchairs and mo-
bility aids may be provided within the
normal area used by standees and des-
ignation of specific spaces is not re-
quired.

(2) Exception. If lifts, ramps or bridge
plates meeting the requirements of this
section are provided on station plat-
forms or other stops required to be ac-
cessible, or mini-high platforms com-
plying with § 38.73(d) of this part are
provided, the vehicle is not required to
be equipped with a car-borne device.
Where each new vehicle is compatible
with a single platform-mounted access
system or device, additional systems or
devices are not required for each vehi-
cle provided that the single device
could be used to provide access to each
new vehicle if passengers using wheel-
chairs or mobility aids could not be ac-
commodated on a single vehicle.

(b) Vehicle lift—(1) Design load. The
design load of the lift shall be at least
600 pounds. Working parts, such as ca-
bles, pulleys, and shafts, which can be
expected to wear, and upon which the
lift depends for support of the load,
shall have a safety factor of at least
six, based on the ultimate strength of
the material. Nonworking parts, such
as platform, frame, and attachment
hardware which would not be expected
to wear, shall have a safety factor of at
least three, based on the ultimate
strength of the material.

(2) Controls—(i) Requirements. The
controls shall be interlocked with the
vehicle brakes, propulsion system, or
door, or shall provide other appropriate
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mechanisms or systems, to ensure that
the vehicle cannot be moved when the
lift is not stowed and so the lift cannot
be deployed unless the interlocks or
systems are engaged. The lift shall de-
ploy to all levels (i.e., ground, curb,
and intermediate positions) normally
encountered in the operating environ-
ment. Where provided, each control for
deploying, lowering, raising, and stow-
ing the lift and lowering the roll-off
barrier shall be of a momentary con-
tact type requiring continuous manual
pressure by the operator and shall not
allow improper lift sequencing when
the lift platform is occupied. The con-
trols shall allow reversal of the lift op-
eration sequence, such as raising or
lowering a platform that is part way
down, without allowing an occupied
platform to fold or retract into the
stowed position.

(ii) Exception. Where physical or safe-
ty constraints prevent the deployment
at some stops of a lift having its long
dimension perpendicular to the vehicle
axis, the transportation entity may
specify a lift which is designed to de-
ploy with its long dimension parallel to
the vehicle axis and which pivots into
or out of the vehicle while occupied
(i.e., ‘‘rotary lift’’). The requirements
of paragraph (b)(2)(i) of this section
prohibiting the lift from being stowed
while occupied shall not apply to a lift
design of this type if the stowed posi-
tion is within the passenger compart-
ment and the lift is intended to be
stowed while occupied.

(iii) Exception. The brake or propul-
sion system interlocks requirement
does not apply to a station platform
mounted lift provided that a mechani-
cal, electrical or other system operates
to ensure that vehicles do not move
when the lift is in use.

(3) Emergency operation. The lift shall
incorporate an emergency method of
deploying, lowering to ground level
with a lift occupant, and raising and
stowing the empty lift if the power to
the lift fails. No emergency method,
manual or otherwise, shall be capable
of being operated in a manner that
could be hazardous to the lift occupant
or to the operator when operated ac-
cording to manufacturer’s instructions,
and shall not permit the platform to be
stowed or folded when occupied, unless

the lift is a rotary lift intended to be
stowed while occupied.

(4) Power or equipment failure. Lift
platforms stowed in a vertical position,
and deployed platforms when occupied,
shall have provisions to prevent their
deploying, falling, or folding any faster
than 12 inches/second or their dropping
of an occupant in the event of a single
failure of any load carrying compo-
nent.

(5) Platform barriers. The lift platform
shall be equipped with barriers to pre-
vent any of the wheels of a wheelchair
or mobility aid from rolling off the lift
during its operation. A movable barrier
or inherent design feature shall pre-
vent a wheelchair or mobility aid from
rolling off the edge closest to the vehi-
cle until the lift is in its fully raised
position. Each side of the lift platform
which extends beyond the vehicle in its
raised position shall have a barrier a
minimum 11⁄2 inches high. Such bar-
riers shall not interfere with maneu-
vering into or out of the aisle. The
loading-edge barrier (outer barrier)
which functions as a loading ramp
when the lift is at ground level, shall
be sufficient when raised or closed, or a
supplementary system shall be pro-
vided, to prevent a power wheelchair or
mobility aid from riding over or defeat-
ing it. The outer barrier on the out-
board of the lift shall automatically
rise or close, or a supplementary sys-
tem shall automatically engage, and
remain raised, closed, or engaged at all
times that the lift is more than 3
inches above the station platform or
roadway and the lift is occupied. Alter-
natively, a barrier or system may be
raised, lowered, opened, closed, en-
gaged or disengaged by the lift opera-
tor provided an interlock or inherent
design feature prevents the lift from
rising unless the barrier is raised or
closed or the supplementary system is
engaged.

(6) Platform surface. The lift platform
surface shall be free of any protrusions
over 1⁄4 inch high and shall be slip re-
sistant. The lift platform shall have a
minimum clear width of 281⁄2 inches at
the platform, a minimum clear width
of 30 inches measured from 2 inches
above the lift platform surface to 30
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inches above the surface, and a mini-
mum clear length of 48 inches meas-
ured from 2 inches above the surface of
the platform to 30 inches above the sur-
face. (See Fig. 1)

(7) Platform gaps. Any openings be-
tween the lift platform surface and the
raised barriers shall not exceed 5⁄8 inch
wide. When the lift is at vehicle floor
height with the inner barrier (if appli-
cable) down or retracted, gaps between
the forward lift platform edge and ve-
hicle floor shall not exceed 1⁄2 inch
horizontally and 5⁄8 inch vertically.
Platforms on semi-automatic lifts may
have a hand hold not exceeding 11⁄2
inches by 41⁄2 inches located between
the edge barriers.

(8) Platform entrance ramp. The en-
trance ramp, or loading-edge barrier
used as a ramp, shall not exceed a slope
of 1:8 measured on level ground, for a
maximum rise of 3 inches, and the
transition from the station platform or
roadway to ramp may be vertical with-
out edge treatment up to 1⁄4 inch.
Thresholds between 1⁄4 inch and 1⁄2 inch
high shall be beveled with a slope no
greater than 1:2.

(9) Platform deflection. The lift plat-
form (not including the entrance ramp)
shall not deflect more than 3 degrees
(exclusive of vehicle roll) in any direc-
tion between its unloaded position and
its position when loaded with 600
pounds applied through a 26 inch by 26
inch test pallet at the centroid of the
lift platform.

(10) Platform movement. No part of the
platform shall move at a rate exceed-
ing 6 inches/second during lowering and
lifting an occupant, and shall not ex-
ceed 12 inches/second during deploying
or stowing. This requirement does not
apply to the deployment or stowage cy-
cles of lifts that are manually deployed
or stowed. The maximum platform hor-
izontal and vertical acceleration when
occupied shall be 0.3g.

(11) Boarding direction. The lift shall
permit both inboard and outboard fac-
ing of wheelchairs and mobility aids.

(12) Use by standees. Lifts shall ac-
commodate persons using walkers,
crutches, canes or braces or who other-
wise have difficulty using steps. The
lift may be marked to indicate a pre-
ferred standing position.

(13) Handrails. Platforms on lifts
shall be equipped with handrails, on
two sides, which move in tandem with
the lift which shall be graspable and
provide support to standees throughout
the entire lift operation. Handrails
shall have a usable component at least
8 inches long with the lowest portion a
minimum 30 inches above the platform
and the highest portion a maximum 38
inches above the platform. The hand-
rails shall be capable of withstanding a
force of 100 pounds concentrated at any
point on the handrail without perma-
nent deformation of the rail or its sup-
porting structure. Handrails shall have
a cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall be
placed to provide a minimum 11⁄2 inches
knuckle clearance from the nearest ad-
jacent surface. Handrails shall not
interfere with wheelchair or mobility
aid maneuverability when entering or
leaving the vehicle.

(c) Vehicle ramp or bridge plate.—(1)
Design load. Ramps or bridge plates 30
inches or longer shall support a load of
600 pounds, placed at the centroid of
the ramp or bridge plate distributed
over an area of 26 inches, with a safety
factor of at least 3 based on the ulti-
mate strength of the material. Ramps
or bridge plates shorter than 30 inches
shall support a load of 300 pounds.

(2) Ramp surface. The ramp or bridge
plate surface shall be continuous and
slip resistant, shall not have protru-
sions from the surface greater then 1⁄4
inch, shall have a clear width of 30
inches, and shall accommodate both
four-wheel and three-wheel mobility
aids.

(3) Ramp threshold. The transition
from roadway or station platform and
the transition from vehicle floor to the
ramp or bridge plate may be vertical
without edge treatment up to 1⁄4 inch.
Changes in level between 1⁄4 inch and 1⁄2
inch shall be beveled with a slope no
greater than 1:2.

(4) Ramp barriers. Each side of the
ramp or bridge plate shall have bar-
riers at least 2 inches high to prevent
mobility aid wheels from slipping off.

(5) Slope. Ramps or bridge plates shall
have the least slope practicable. If the
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height of the vehicle floor, under 50%
passenger load, from which the ramp is
deployed is 3 inches or less above the
station platform a maximum slope of
1:4 is permitted; if the height of the ve-
hicle floor, under 50% passenger load,
from which the ramp is deployed is 6
inches or less, but more than 3 inches,
above the station platform a maximum
slope of 1:6 is permitted; if the height
of the vehicle floor, under 50% pas-
senger load, from which the ramp is de-
ployed is 9 inches or less, but more
than 6 inches, above the station plat-
form a maximum slope of 1:8 is per-
mitted; if the height of the vehicle
floor, under 50% passenger load, from
which the ramp is deployed is greater
than 9 inches above the station plat-
form a slope of 1:12 shall be achieved.
Folding or telescoping ramps are per-
mitted provided they meet all struc-
tural requirements of this section.

(6) Attachment—(i) Requirement. When
in use for boarding or alighting, the
ramp or bridge plate shall be attached
to the vehicle, or otherwise prevented
from moving such that it is not subject
to displacement when loading or un-
loading a heavy power mobility aid and
that any gaps between vehicle and
ramp or bridge plate, and station plat-
form and ramp or bridge plate, shall
not exceed 5⁄8 inch.

(ii) Exception. Ramps or bridge plates
which are attached to, and deployed
from, station platforms are permitted
in lieu of vehicle devices provided they
meet the displacement requirements of
paragraph (c)(6)(i) of this section.

(7) Stowage. A compartment, secure-
ment system, or other appropriate
method shall be provided to ensure
that stowed ramps or bridge plates, in-
cluding portable ramps or bridges
plates stowed in the passenger area, do
not impinge on a passenger’s wheel-
chair or mobility aid or pose any haz-
ard to passengers in the event of a sud-
den stop.

(8) Handrails. If provided, handrails
shall allow persons with disabilities to
grasp them from outside the vehicle
while starting to board, and to con-
tinue to use them throughout the
boarding process, and shall have the
top between 30 inches and 38 inches
above the ramp surface. The handrails
shall be capable of withstanding a force

of 100 pounds concentrated at any point
on the handrail without permanent de-
formation of the rail or its supporting
structure. The handrail shall have a
cross- sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have ‘‘eased’’ edges with corner radii of
not less than 1⁄8 inch. Handrails shall
not interfere with wheelchair or mobil-
ity aid maneuverability when entering
or leaving the vehicle.

§ 38.85 Between-car barriers.
Where vehicles operate in a high-

platform, level-boarding mode, devices
or systems shall be provided to pre-
vent, deter or warn individuals from in-
advertently stepping off the platform
between cars. Appropriate devices in-
clude, but are not limited to, panto-
graph gates, chains, motion detectors
or other suitable devices.

§ 38.87 Public information system.
(a) Each vehicle shall be equipped

with an interior public address system
permitting transportation system per-
sonnel, or recorded or digitized human
speech messages, to announce stations
and provide other passenger informa-
tion. Alternative systems or devices
which provide equivalent access are
also permitted.

(b) [Reserved]

Subpart E—Commuter Rail Cars
and Systems

§ 38.91 General.
(a) New, used and remanufactured

commuter rail cars, to be considered
accessible by regulations in part 37 of
this title, shall comply with this sub-
part.

(b) If portions of the car are modified
in such a way that it affects or could
affect accessibility, each such portion
shall comply, to the extent practicable,
with the applicable provisions of this
subpart. This provision does not re-
quire that inaccessible cars be retro-
fitted with lifts, ramps or other board-
ing devices.

(c)(1) Commuter rail cars shall com-
ply with §§ 38.93(d) and 38.109 of this
part for level boarding wherever struc-
turally and operationally practicable.
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(2) Where level boarding is not struc-
turally or operationally practicable,
commuter rail cars shall comply § 38.95
of this part.

(d) Existing vehicles retrofitted to
comply with the ‘‘one-car-per-train
rule’’ at § 37.93 of this title shall com-
ply with §§ 38.93(e), 38.95(a) and 38.107 of
this part and shall have, in new and
key stations at least one door on each
side from which passengers board
which complies with § 38.93(d) of this
part. Vehicles previously designed and
manufactured in accordance with the
program accessibility requirements of
section 504 of the Rehabilitation Act of
1973, or implementing regulations of
the Secretary of Transportation that
were in effect before October 7, 1991;
and which can be entered and used
from stations in which they are to be
operated, may be used to satisfy the re-
quirements of § 37.93 of this title.

§ 38.93 Doorways.
(a) Clear width. (1) At least one door

on each side of the car from which pas-
sengers board opening onto station
platforms and at least one adjacent
doorway into the passenger coach com-
partment, if provided, shall have a
minimum clear opening of 32 inches.

(2) If doorways connecting adjoining
cars in a multi-car train are provided,
and if such doorway is connected by an
aisle with a minimum clear width of 30
inches to one or more spaces where
wheelchair or mobility aid users can be
accommodated, then such doorway
shall have, to the maximum extent
practicable in accordance with the reg-
ulations issued under the Federal Rail-
road Safety Act of 1970 (49 CFR parts
229 and 231), a clear opening of 30
inches.

(b) Passageways. A route at least 32
inches wide shall be provided from
doors required to be accessible by para-
graph (a)(1) of this section to seating
locations complying with § 38.95(d) of
this part. In cars where such doorways
require passage through a vestibule,
such vestibule shall have a minimum
width of 42 inches. (See Fig. 3.)

(c) Signals. If doors to the platform
close automatically or from a remote
location, auditory and visual warning
signals shall be provided to alert pas-
sengers or closing doors.

(d) Coordination with boarding plat-
form—(1) Requirements. Cars operating
in stations with high platforms, or
mini-high platforms, shall be coordi-
nated with the boarding platform de-
sign such that the horizontal gap be-
tween a car at rest and the platform
shall be no greater than 3 inches and
the height of the car floor shall be
within plus or minus 5⁄8 inch of the
platform height. Vertical alignment
may be accomplished by car air suspen-
sion, platform lifts or other devices, or
any combination.

(2) Exception. New vehicles operating
in existing stations may have a floor
height within plus or minus 11⁄2 inches
of the platform height. At key sta-
tions, the horizontal gap between at
least one accessible door of each such
vehicle and the platform shall be no
greater than 3 inches.

(3) Exception. Where platform set-
backs do not allow the horizontal gap
or vertical alignment specified in para-
graph (d)(1) or (d)(2) of this section,
car, platform or portable lifts comply-
ing with § 38.95(b) of this part, or car or
platform ramps or bridge plates, com-
plying with § 38.95(c) of this part, shall
be provided.

(4) Exception. Retrofitted vehicles
shall be coordinated with the platform
in new and key stations such that the
horizontal gap shall be no greater than
4 inches and the height of the vehicle
floor, under 50% passenger load, shall
be within plus or minus 2 inches of the
platform height.

(e) Signage. The International Sym-
bol of Accessibility shall be displaced
on the exterior of all doors complying
with this section unless all cars are ac-
cessible and are not marked by the ac-
cess symbol (see Fig. 6). Appropriate
signage shall also indicate which acces-
sible doors are adjacent to an acces-
sible restroom, if applicable.

§ 38.95 Mobility aid accessibility.
(a)(1) General. All new commuter rail

cars, other than level entry cars, cov-
ered by this subpart shall provide a
level-change mechanism or boarding
device (e.g., lift, ramp or bridge plate)
complying with either paragraph (b) or
(c) of this section; sufficient clearances
to permit a wheelchair or mobility aid
user to reach a seating location; and at
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least two wheelchair or mobility aid
seating locations complying with para-
graph (d) of this section.

(2) Exception. If portable or platform
lifts, ramps or bridge plates meeting
the applicable requirements of this sec-
tion are provided on station platforms
or other stops required to be accessible,
or mini-high platforms complying with
§ 38.93(d) are provided, the car is not re-
quired to be equipped with a car-borne
device. Where each new car is compat-
ible with a single platform-mounted
access system or device, additional sys-
tems or devices are not required for
each car provided that the single de-
vice could be used to provide access to
each new car if passengers using wheel-
chairs or mobility aids could not be ac-
commodated on a single car.

(b) Car Lift—(1) Design load. The de-
sign load of the lift shall be at least 600
pounds. Working parts, such as cables,
pulleys, and shafts, which can be ex-
pected to wear, and upon which the lift
depends for support of the load, shall
have a safety factor of at least six,
based on the ultimate strength of the
material. Nonworking parts, such as
platform, frame, and attachment hard-
ware which would not be expected to
wear, shall have a safety factor of at
least three, based on the ultimate
strength of the material.

(2) Controls—(i) Requirements. The
controls shall be interlocked with the
car brakes, propulsion system, or door,
or shall provide other appropriate
mechanisms or systems, to ensure that
the car cannot be moved when the lift
is not stowed and so the lift cannot be
deployed unless the interlocks or sys-
tems are engaged. The lift shall deploy
to all platform levels normally encoun-
tered in the operating environment.
Where provided, each control for de-
ploying, lowering, raising, and stowing
the lift and lowering the roll-off bar-
rier shall be of a monetary contact
type requiring continuous manual pres-
sure by the operator and shall not
allow improper lift sequencing when
the lift platform is occupied. The con-
trols shall allow reversal of the lift op-
eration sequence, such as raising or
lowering a platform that is part way
down, without allowing an occupied
platform to fold or retract into the
stowed position.

(ii) Exception. Where physical or safe-
ty constraints prevent the deployment
at some stops of a lift having its long
dimension perpendicular to the car
axis, the transportation entity may
specify a lift which is designed to de-
ploy with its long dimension parallel to
the car axis and which pivots into or
out of the car while occupied (i.e., ‘‘ro-
tary lift’’). The requirements of para-
graph (b)(2)(i) of this section prohibit-
ing the lift from being stowed while oc-
cupied shall not apply to a lift design
of this type if the stowed position is
within the passenger compartment and
the lift is intended to be stowed while
occupied.

(iii) Exception. The brake or propul-
sion system interlock requirement does
not apply to a platform mounted or
portable lift provided that a mechani-
cal, electrical or other system operates
to ensure that cars do not move when
the lift is in use.

(3) Emergency operation. The lift shall
incorporate an emergency method of
deploying, lowering to ground or plat-
form level with a lift occupant, and
raising and stowing the empty lift if
the power to the lift fails. No emer-
gency method, manual or otherwise,
shall be capable of being operated in a
manner that could be hazardous to the
lift occupant or to the operator when
operated according to manufacturer’s
instructions, and shall not permit the
platform to be stowed or folded when
occupied, unless the lift is a rotary lift
intended to be stowed while occupied.

(4) Power or equipment failure. Plat-
forms stowed in a vertical position, and
deployed platforms when occupied,
shall have provisions to prevent their
deploying, falling, or folding any faster
than 12 inches/second or their dropping
of an occupant in the event of a single
failure of any load carrying compo-
nent.

(5) Platform barriers. The lift platform
shall be equipped with barriers to pre-
vent any of the wheels of a wheelchair
or mobility aid from rolling off the lift
during its operation. A movable barrier
or inherent design feature shall pre-
vent a wheelchair or mobility aid from
rolling off the edge closest to the car
until the lift is in its fully raised posi-
tion. Each side of the lift platform
which, in its raised position, extends
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beyond the car shall have a barrier a
minimum 11⁄2 inches high. Such bar-
riers shall not interfere with maneu-
vering into or out of the car. The load-
ing-edge barrier (outer barrier) which
functions as a loading ramp when the
lift is at ground or station platform
level, shall be sufficient when raised or
closed, or a supplementary system
shall be provided, to prevent a power
wheelchair or mobility aid from riding
over or defeating it. The outer barrier
of the lift shall automatically rise or
close, or a supplementary system shall
automatically engage, and remain
raised, closed, or engaged at all times
that the lift platform is more than 3
inches above the station platform and
the lift is occupied. Alternatively, a
barrier or system may be raised, low-
ered, opened, closed, engaged or dis-
engaged by the lift operator provided
an interlock or inherent design feature
prevents the lift from rising unless the
barrier is raised or closed or the sup-
plementary system is engaged.

(6) Platform surface. The lift platform
surface shall be free of any protrusions
over 1⁄4 inch high and shall be slip re-
sistant. The lift platform shall have a
minimum clear width of 281⁄2 inches at
the platform, a minimum clear width
of 30 inches measured from 2 inches
above the lift platform surface to 30
inches above the surface, and a mini-
mum clear length of 48 inches meas-
ured from 2 inches above the surface of
the platform to 30 inches above the sur-
face. (See Fig. 1)

(7) Platform gaps. Any openings be-
tween the lift platform surface and the
raised barriers shall not exceed 5⁄8 inch
wide. When the lift is at car floor
height with the inner barrier down (if
applicable) or retracted, gaps between
the forward lift platform edge and car
floor shall not exceed 1⁄2 inch hori-
zontally and 5⁄8 inch vertically.

(8) Platform entrance ramp. The en-
trance ramp, or loading-edge barrier
used as a ramp, shall not exceed a slope
of 1:8, when measured on level ground,
for a maximum rise of 3 inches, and the
transition from station platform to
ramp may be vertical without edge
treatment up to 1⁄4 inch. Thresholds be-
tween 1⁄4 inch and 1⁄2 inch high shall be
beveled with a slope no greater than
1:2.

(9) Platform deflection. The lift plat-
form (not including the entrance ramp)
shall not deflect more than 3 degrees
(exclusive of vehicle roll) in any direc-
tion between its unloaded position and
its position when loaded with 600
pounds applied through a 26 inch by 26
inch test pallet at the centroid of the
lift platform.

(10) Platform movement. No part of the
platform shall move at a rate exceed-
ing 6 inches/second during lowering and
lifting an occupant, and shall not ex-
ceed 12 inches/second during deploying
or stowing. This requirement does not
apply to the deployment or stowage cy-
cles of lifts that are manually deployed
or stowed. The maximum platform hor-
izontal and vertical acceleration when
occupied shall be 0.3g.

(11) Boarding direction. The lift shall
permit both inboard and outboard fac-
ing of wheelchairs and mobility aids.

(12) Use by standees. Lifts shall ac-
commodate persons using walkers,
crutches, canes or braces or who other-
wise have difficulty using steps. The
lift may be marked to indicate a pre-
ferred standing position.

(13) Handrails. Platforms on lifts
shall be equipped with handrails, on
two sides, which move in tandem with
the lift which shall be graspable and
provide support to standees throughout
the entire lift operation. Handrails
shall have a usable component at least
8 inches long with the lowest portion a
minimum 30 inches above the platform
and the highest portion a maximum 38
inches above the platform. The hand-
rails shall be capable of withstanding a
force of 100 pounds concentrated at any
point on the handrail without perma-
nent deformation of the rail or its sup-
porting structure. The handrail shall
have a cross-sectional diameter be-
tween 11⁄4 inches and 11⁄2 inches or shall
provide an equivalent grasping surface,
and have eased edges with corner radii
of not less than 1⁄8 inch. Handrails shall
be placed to provide a minimum 11⁄2
inches knuckle clearance from the
nearest adjacent surface. Handrails
shall not interfere with wheelchair or
mobility aid maneuverability when en-
tering or leaving the car.

(c) Car ramp or bridge plate—(1) Design
load. Ramps or bridge plates 30 inches
or longer shall support a load of 600
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pounds, placed at the centroid of the
ramp or bridge plate distributed over
an area of 26 inches by 26 inches, with
a safety factor of at least 3 based on
the ultimate strength of the material.
Ramps or bridge plates shorter than 30
inches shall support a load of 300
pounds.

(2) Ramp surface. The ramp or bridge
plate surface shall be continuous and
slip resistant, shall not have protru-
sions from the surface greater than 1⁄4
inch high, shall have a clear width of 30
inches and shall accommodate both
four-wheel and three-wheel mobility
aids.

(3) Ramp threshold. The transition
from station platform to the ramp or
bridge plate and the transition from
car floor to the ramp or bridge plate
may be vertical without edge treat-
ment up to 1⁄4 inch. Changes in level be-
tween 1⁄4 inch and 1⁄2 inch shall be bev-
eled with a slope no greater than 1:2.

(4) Ramp barriers. Each side of the
ramp or bridge plate shall have bar-
riers at least 2 inches high to prevent
mobility aid wheels from slipping off.

(5) Slope. Ramps or bridge plates shall
have the least slope practicable. If the
height of the vehicle floor, under 50%
passenger load, from which the ramp is
deployed is 3 inches or less above the
station platform a maximum slope of
1:4 is permitted; if the height of the ve-
hicle floor, under 50% passenger load,
from which the ramp is deployed is 6
inches or less, but more than 3 inches,
above the station platform a maximum
slope of 1:6 is permitted; if the height
of the vehicle floor, under 50% pas-
senger load, from which the ramp is de-
ployed is 9 inches or less, but more
than 6 inches, above the station plat-
form a maximum slope of 1:8 is per-
mitted; if the height of the vehicle
floor, under 50% passenger load, from
which the ramp is deployed is greater
than 9 inches above the station plat-
form a slope of 1:12 shall be achieved.
Folding or telescoping ramps are per-
mitted provided they meet all struc-
tural requirements of this section.

(6) Attachment—(i) Requirement. When
in use for boarding or alighting, the
ramp or bridge plate shall be attached
to the vehicle, or otherwise prevented
from moving such that it is not subject
to displacement when loading or un-

loading a heavy power mobility aid and
that any gaps between vehicle and
ramp or bridge plate, and station plat-
form and ramp or bridge plate, shall
not exceed 5⁄8 inch.

(ii) Exception. Ramps or bridge plates
which are attached to, and deployed
from, station platforms are permitted
in lieu of car devices provided they
meet the displacement requirements of
paragraph (c)(6)(i) of this section.

(7) Stowage. A compartment, secure-
ment system, or other appropriate
method shall be provided to ensure
that stowed ramps or bridge plates, in-
cluding portable ramps or bridge plates
stowed in the passenger area, do not
impinge on a passenger’s wheelchair or
mobility aid or pose any hazard to pas-
sengers in the event of a sudden stop.

(8) Handrails. If provided, handrails
shall allow persons with disabilities to
grasp them from outside the car while
starting to board, and to continue to
use them throughout the boarding
process, and shall have the top between
30 inches and 38 inches above the ramp
surface. The handrails shall be capable
of withstanding a force of 100 pounds
concentrated at any point on the hand-
rail without permanent deformation of
the rail or its supporting structure.
The handrail shall have a cross-sec-
tional diameter between 11⁄4 inches and
11⁄2 inches or shall provide an equiva-
lent grasping surface, and have eased
edges with corner radii of not less than
1⁄8 inch. Handrails shall not interfere
with wheelchair or mobility aid ma-
neuverability when entering or leaving
the car.

(d) Mobility aid seating location.
Spaces for persons who wish to remain
in their wheelchairs or mobility aids
shall have a minimum clear floor space
48 inches by 30 inches. Such spaces
shall adjoin, and may overlap, an ac-
cessible path. Not more than 6 inches
of the required clear floor space may be
accommodated for footrests under an-
other seat provided there is a minimum
of 9 inches from the floor to the lowest
part of the seat overhanging the space.
Seating spaces may have fold-down or
removable seats to accommodate other
passengers when a wheelchair or mobil-
ity aid user is not occupying the area,
provided the seats, when folded up, do
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not obstruct the clear floor space re-
quired. (See Fig. 2.)

§ 38.97 Interior circulation, handrails
and stanchions.

(a) Where provided, handrails or stan-
chions within the passenger compart-
ment shall be placed to permit suffi-
cient turning and maneuvering space
for wheelchairs and other mobility aids
to reach a seating location, complying
with § 38.95(d) of this part, from an ac-
cessible entrance. The diameter or
width of the gripping surface of inte-
rior handrails and stanchions shall be
11⁄4 inches to 11⁄2 inches or shall provide
an equivalent gripping surface. Hand-
rails shall be placed to provide a mini-
mum 11⁄2 inches knuckle clearance
from the nearest adjacent surface.

(b) Where provided, handrails or stan-
chions shall be sufficient to permit safe
boarding, on-board circulation, seating
and standing assistance, and alighting
by persons with disabilities.

(c) At entrances equipped with steps,
handrails or stanchions shall be pro-
vided in the entrance to the car in a
configuration which allows passengers
to grasp such assists from outside the
car while starting to board, and to con-
tinue using such assists throughout the
boarding process, to the extent per-
mitted by part 231 of this title.

§ 38.99 Floors, steps and thresholds.
(a) Floor surfaces on aisles, step

treads, places for standees, and areas
where wheelchair and mobility aid
users are to be accommodated shall be
slip-resistant.

(b) All thresholds and step edges
shall have a band of color(s) running
the full width of the step or threshold
which contrasts from the step tread
and riser or adjacent floor, either light-
on-dark or dark-on-light.

§ 38.101 Lighting
(a) Any stepwell or doorway with a

lift, ramp or bridge plate shall have,
when the door is open, at least 2 foot-
candles of illumination measured on
the step tread, ramp, bridge plate, or
lift platform.

(b) The doorways of cars not operat-
ing at lighted station platforms shall
have outside lights which, when the
door is open, provide at least 1 foot-

candle of illumination on the station
platform surface for a distance of 3 feet
perpendicular to all points on the bot-
tom step tread edge. Such lights shall
be shielded to protect the eyes of enter-
ing and exiting passengers.

§ 38.103 Public information system.

(a) Each car shall be equipped with
an interior public address system per-
mitting transportation system person-
nel, or recorded or digitized human
speech messages, to announce stations
and provide other passenger informa-
tion. Alternative systems or devices
which provide equivalent access are
also permitted.

(b) [Reserved]

§ 38.105 Priority seating signs.

(a) Each car shall contain sign(s)
which indicate that certain seats are
priority seats for persons with disabil-
ities and that other passengers should
make such seats available to those who
wish to use them.

(b) Characters on signs required by
paragraph (a) shall have a width-to-
height ratio between 3:5 and 1:1 and a
stroke width-to-height ratio between
1:5 and 1:10, with a minimum character
height (using an upper case ‘‘X’’) of 5⁄8
inch, with ‘‘wide’’ spacing (generally,
the space between letters shall be 1⁄16

the height of upper case letters), and
shall contrast with the background ei-
ther light-on-dark or dark-on-light.

§ 38.107 Restrooms.

(a) If a restroom is provided for the
general public, it shall be designed so
as to allow a person using a wheelchair
or mobility aid to enter and use such
restroom as specified in paragraphs (a)
(1) through (5) of this section.

(1) The minimum clear floor area
shall be 35 inches by 60 inches. Perma-
nently installed fixtures may overlap
this area a maximum of 6 inches, if the
lowest portion of the fixture is a mini-
mum of 9 inches above the floor, and
may overlap a maximum of 19 inches, if
the lowest portion of the fixture is a
minimum of 29 inches above the floor,
provided such fixtures do not interfere
with access to the water closet. Fold-
down or retractable seats or shelves
may overlap the clear floor space at a
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lower height provided they can be eas-
ily folded up or moved out of the way.

(2) The height of the water closet
shall be 17 inches to 19 inches measured
to the top of the toilet seat. Seats shall
not be sprung to return to a lifted posi-
tion.

(3) A grab bar at least 24 inches long
shall be mounted behind the water
closet, and a horizontal grab bar at
least 40 inches long shall be mounted
on at least one side wall, with one end
not more than 12 inches from the back
wall, at a height between 33 inches and
36 inches above the floor.

(4) Faucets and flush controls shall
be operable with one hand and shall
not require tight grasping, pinching, or
twisting of the wrist. The force re-
quired to activate controls shall be no
greater than 5 lbf (22.2 N). Controls for
flush valves shall be mounted no more
than 44 inches above the floor.

(5) Doorways on the end of the enclo-
sure, opposite the water closet, shall
have a minimum clear opening width
of 32 inches. Doorways on the side wall
shall have a minimum clear opening
width of 39 inches. Door latches and
hardware shall be operable with one
hand and shall not require tight grasp-
ing, pinching, or twisting of the wrist.

(b) Restrooms required to be acces-
sible shall be in close proximity to at
least one seating location for persons
using mobility aids and shall be con-
nected to such a space by an unob-
structed path having a minimum width
of 32 inches.

§ 38.109 Between-car barriers.
Where vehicles operate in a high-

platform, level-boarding mode, and
where between-car bellows are not pro-
vided, devices or systems shall be pro-
vided to prevent, deter or warn individ-
uals from inadvertently stepping off
the platform between cars. Appropriate
devices include, but are not limited to,
pantograph gates, chains, motion de-
tectors or other suitable devices.

Subpart F—Intercity Rail Cars and
Systems

§ 38.111 General.
(a) New, used and remanufactured

intercity rail cars, to be considered ac-
cessible by regulations in part 37 of

this title shall comply with this sub-
part to the extent required for each
type of car as specified below.

(1) Single-level rail passenger coach-
es and food service cars (other than
single-level dining cars) shall comply
with §§ 38.113 through 38.123 of this part.
Compliance with § 38.125 of this part
shall be required only to the extent
necessary to meet the requirements of
paragraph (d) of this section.

(2) Single-level dining and lounge
cars shall have at least one connecting
doorway complying with § 38.113(a)(2) of
this part connected to a car accessible
to persons using wheelchairs or mobil-
ity aids, and at least one space comply-
ing with §§ 38.125(d) (2) and (3) of this
part, to provide table service to a per-
son who wishes to remain in his or her
wheelchair, and space to fold and store
a wheelchair for a person who wishes to
transfer to an existing seat.

(3) Bi-level dining cars shall comply
with §§ 38.113(a)(2), 38.115(b), 38.117(a),
and 38.121 of this part.

(4) Bi-level lounge cars shall have
doors on the lower level, on each side
of the car from which passengers board,
complying with § 38.113, a restroom
complying with § 38.123, and at least
one space complying with § 38.125(d) (2)
and (3) to provide table service to a
person who wishes to remain in his or
her wheelchair and space to fold and
store a wheelchair for a person who
wishes to transfer to an existing seat.

(5) Restrooms, complying with § 38.123
shall be provided in single-level rail
passenger coaches and food services
cars adjacent to the accessible seating
locations required by paragraph (d) of
this section. Accessible restrooms are
required in dining and lounge cars only
if restrooms are provided for other pas-
sengers.

(6) Sleeper cars shall comply with
§§ 38.113 (b) through (d), 38.115 through
38.121, and 38.125, of this part, and have
at least one compartment which can be
entered and used by a person using a
wheelchair or mobility aid and comply-
ing with § 38.127 of this part.

(b)(1) If physically and operationally
practicable, intercity rail cars shall
comply with § 38.113(d) of this part for
level boarding.

(2) Where level boarding is not struc-
turally or operationally practicable,
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intercity rail cars shall comply with
§ 38.125.

(c) If portions of the car are modified
in a way that it affects or could affect
accessibility, each such portion shall
comply, to the extent practicable, with
the applicable provisions of this sub-
part. This provision does not require
that inaccessible cars be retrofitted
with lifts, ramps or other boarding de-
vices.

(d) Passenger coaches or food service
cars shall have the number of spaces
complying with § 38.125(d)(2) of this
part and the number of spaces comply-
ing with § 38.125(d)(3) of this part, as re-
quired by § 37.91 of this title.

(e) Existing cars retrofitted to meet
the seating requirements of § 37.91 of
this title shall comply with § 38.113(e),
§ 38.123, § 38.125(d) of this part and shall
have at least one door on each side
from which passengers board comply-
ing with § 38.113(d) of this part. Exist-
ing cars designed and manufactured to
be accessible in accordance with the
Secretary of Transportation regula-
tions implementing section 504 of the
Rehabilitation Act of 1973 that were in
effect before October 7, 1991, shall com-
ply with § 38.125(a) of this part.

§ 38.113 Doorways.
(a) Clear width. (1) At least one door-

way, on each side of the car from which
passengers board, of each car required
to be accessible by § 38.111(a) and where
the spaces required by § 38.111(d) of this
part are located, and at least one adja-
cent doorway into coach passenger
compartments shall have a minimum
clear opening width of 32 inches.

(2) Doorways at ends of cars connect-
ing two adjacent cars, to the maximum
extent practicable in accordance with
regulations issued under the Federal
Railroad Safety Act of 1970 (49 CFR
parts 229 and 231), shall have a clear
opening width of 32 inches to permit
wheelchair and mobility aid users to
enter into a single-level dining car, if
available.

(b) Passageway. Doorways required to
be accessible by paragraph (a) of this
section shall permit access by persons
using mobility aids and shall have an
unobstructed passageway at least 32
inches wide leading to an accessible
sleeping compartment complying with

§ 38.127 of this part or seating locations
complying with § 38.125(d) of this part.
In cars where such doorways require
passage through a vestibule, such ves-
tibule shall have a minimum width of
42 inches. (see Fig. 4)

(c) Signals. If doors to the platform
close automatically or from a remote
location, auditory and visual warning
signals shall be provided to alert pas-
sengers of closing doors.

(d) Coordination with boarding plat-
forms.—(1) Requirements. Cars which
provide level-boarding in stations with
high platforms shall be coordinated
with the boarding platform or mini-
high platform design such that the hor-
izontal gap between a car at rest and
the platform shall be no greater than 3
inches and the height of the car floor
shall be within plus or minus 5⁄8 inch of
the platform height. Vertical align-
ment may be accomplished by car air
suspension, platform lifts or other de-
vices, or any combination.

(2) Exception. New cars operating in
existing stations may have a floor
height within plus or minus 11⁄2 inches
of the platform height.

(3) Exception. Where platform set-
backs do not allow the horizontal gap
or vertical alignment specified in para-
graph (d) (1) or (2), platform or portable
lifts complying with § 38.125(b) of this
part, or car or platform bridge plates,
complying with § 38.125(c) of this part,
may be provided.

(4) Exception. Retrofitted vehicles
shall be coordinated with the platform
in existing stations such that the hori-
zontal gap shall be no greater than 4
inches and the height of the vehicle
floor, under 50% passenger load, shall
be within plus or minus 2 inches of the
platform height.

(e) Signage. The International Sym-
bol of Accessibility shall be displayed
on the exterior of all doors complying
with this section unless all cars and
doors are accessible and are not
marked by the access symbol (see fig.
6). Appropriate signage shall also indi-
cate which accessible doors are adja-
cent to an accessible restroom, if appli-
cable.

[56 FR 45756, Sept. 6, 1991, as amended at 58
FR 63103, Nov. 30, 1993]
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§ 38.115 Interior circulation, handrails
and stanchions.

(a) Where provided, handrails or stan-
chions within the passenger compart-
ment shall be placed to permit suffi-
cient turning and maneuvering space
for wheelchairs and other mobility aids
to reach a seating location, complying
with § 38.125(d) of this part, from an ac-
cessible entrance. The diameter or
width of the gripping surface of inte-
rior handrails and stanchions shall be
11⁄4 inches to 11⁄2 inches or shall provide
an equivalent gripping surface. Hand-
rails shall be placed to provide a mini-
mum 11⁄2 inches knuckle clearance
from the nearest adjacent surface.

(b) Where provided, handrails and
stanchions shall be sufficient to permit
safe boarding, on-board circulation,
seating and standing assistance, and
alighting by persons with disabilities.

(c) At entrances equipped with steps,
handrails or stanchions shall be pro-
vided in the entrance to the car in a
configuration which allows passengers
to grasp such assists from outside the
car while starting to board, and to con-
tinue using such assists throughout the
boarding process, to the extent per-
mitted by part 231 of this title.

§ 38.117 Floors, steps and thresholds.
(a) Floor surfaces on aisles, step

treads and areas where wheelchair and
mobility aid users are to be accommo-
dated shall be slip-resistant.

(b) All step edges and thresholds
shall have a band of color(s) running
the full width of the step or threshold
which contrasts from the step tread
and riser or adjacent floor, either light-
on-dark or dark-on-light.

§ 38.119 Lighting.
(a) Any stepwell, or doorway with a

lift, ramp or bridge plate, shall have,
when the door is open, at least 2 foot-
candles of illumination measured on
the step tread, ramp, bridge plate or
lift platform.

(b) The doorways of cars not operat-
ing at lighted station platforms shall
have outside lights which, when the
door is open, provide at least 1 foot-
candle of illumination on the station
platform surface for a distance of 3 feet
perpendicular to all points on the bot-
tom step tread edge. Such lights shall

be shielded to protect the eyes of enter-
ing and exiting passengers.

§ 38.121 Public information system.

(a) Each car shall be equipped with a
public address system permitting
transportation system personnel, or re-
corded or digitized human speech mes-
sages, to announce stations and pro-
vide other passenger information. Al-
ternative systems or devices which pro-
vide equivalent access are also per-
mitted.

(b) [Reserved]

§ 38.123 Restrooms.

(a) If a restroom is provided for the
general public, and an accessible rest-
room is required by § 38.111 (a) and (e)
of this part, it shall be designed so as
to allow a person using a wheelchair or
mobility aid to enter and use such rest-
room as specified in paragraphs (a) (1)
through (5) of this section.

(1) The minimum clear floor area
shall be 35 inches by 60 inches. Perma-
nently installed fixtures may overlap
this area a maximum of 6 inches, if the
lowest portion of the fixture is a mini-
mum of 9 inches above the floor, and
may overlap a maximum of 19 inches, if
the lowest portion of the fixture is a
minimum of 29 inches above the floor.
Fixtures shall not interfere with access
to and use of the water closet. Fold-
down or retractable seats or shelves
may overlap the clear floor space at a
lower height provided they can be eas-
ily folded up or moved out of the way.

(2) The height of the water closet
shall be 17 inches to 19 inches measured
to the top of the toilet seat. Seats shall
not be sprung to return to a lifted posi-
tion.

(3) A grab bar at least 24 inches long
shall be mounted behind the water
closet, and a horizontal grab bar at
least 40 inches long shall be mounted
on at least one side wall, with one end
not more than 12 inches from the back
wall, at a height between 33 inches and
36 inches above the floor.

(4) Faucets and flush controls shall
be operable with one hand and shall
not require tight grasping, pinching, or
twisting of the wrist. The force re-
quired to activate controls shall be no
greater than 5 lbf (22.2 N). Controls for
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flush valves shall be mounted no more
than 44 inches above the floor.

(5) Doorways on the end of the enclo-
sure, opposite the water closet, shall
have a minimum clear opening width
of 32 inches. Doorways on the side wall
shall have a minimum clear opening
width of 39 inches. Door latches and
hardware shall be operable with one
hand and shall not require tight grasp-
ing, pinching, or twisting of the wrist.

(b) Restrooms required to be acces-
sible shall be in close proximity to at
least one seating location for persons
using mobility aids complying with
§ 38.125(d) of this part and shall be con-
nected to such a space by an unob-
structed path having a minimum width
of 32 inches.

§ 38.125 Mobility aid accessibility.
(a)(1) General. All intercity rail cars,

other than level entry cars, required to
be accessible by §§ 38.111 (a) and (e) of
this subpart shall provide a level-
change mechanism or boarding device
(e.g., lift, ramp or bridge plate) com-
plying with either paragraph (b) or (c)
of this section and sufficient clear-
ances to permit a wheelchair or other
mobility aid user to reach a seating lo-
cation complying with paragraph (d) of
this section.

(2) Exception. If portable or platform
lifts, ramps or bridge plates meeting
the applicable requirements of this sec-
tion are provided on station platforms
or other stops required to be accessible,
or mini-high platforms complying with
§ 38.113(d) are provided, the car is not
required to be equipped with a car-
borne device.

(b) Car Lift—(1) Design load. The de-
sign load of the lift shall be at least 600
pounds. Working parts, such as cables,
pulleys, and shafts, which can be ex-
pected to wear, and upon which the lift
depends for support of the load, shall
have a safety factor of at least six,
based on the ultimate strength of the
material. Nonworking parts, such as
platform, frame, and attachment hard-
ware which would not be expected to
wear, shall have a safety factor of at
least three, based on the ultimate
strength of the material.

(2) Controls—(i) Requirements. The
controls shall be interlocked with the
car brakes, propulsion system, or door,

or shall provide other appropriate
mechanisms or systems, to ensure that
the car cannot be moved when the lift
is not stowed and so the lift cannot be
deployed unless the interlocks or sys-
tems are engaged. The lift shall deploy
to all platform levels normally encoun-
tered in the operating environment.
Where provided, each control for de-
ploying, lowering, raising, and stowing
the lift and lowering the roll-off bar-
rier shall be of a monetary contact
type requiring continuous manual pres-
sure by the operator and shall not
allow improper lift sequencing when
the lift platform is occupied. The con-
trols shall allow reversal of the lift op-
eration sequence, such as raising or
lowering a platform that is part way
down, without allowing an occupied
platform to fold or retract into the
stowed position.

(ii) Exception. Where physical or safe-
ty constraints prevent the deployment
at some stops of a lift having its long
dimension perpendicular to the car
axis, the transportation entity may
specify a lift which is designed to de-
ploy with its long dimension parallel to
the car axis and which pivots into or
out of the car while occupied (i.e., ‘‘ro-
tary lift’’). The requirements of para-
graph (b)(2)(i) of this section prohibit-
ing the lift from being stowed while oc-
cupied shall not apply to a lift design
of this type if the stowed position is
within the passenger compartment and
the lift is intended to be stowed while
occupied.

(iii) Exception. The brake or propul-
sion system interlocks requirement
does not apply to platform mounted or
portable lifts provided that a mechani-
cal, electrical or other system operates
to ensure that cars do not move when
the lift is in use.

(3) Emergency operation. The lift shall
incorporate an emergency method of
deploying, lowering to ground or sta-
tion platform level with a lift occu-
pant, and raising and stowing the
empty lift if the power to the lift fails.
No emergency method, manual or oth-
erwise, shall be capable of being oper-
ated in a manner that could be hazard-
ous to the lift occupant or to the oper-
ator when operated according to manu-
facturer’s instructions, and shall not
permit the platform to be stowed or
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folded when occupied, unless the lift is
a rotary lift and is intended to be
stowed while occupied.

(4) Power or equipment failure. Plat-
forms stowed in a vertical position, and
deployed platforms when occupied,
shall have provisions to prevent their
deploying, falling, or folding any faster
than 12 inches/second or their dropping
of an occupant in the event of a single
failure of any load carrying compo-
nent.

(5) Platform barriers. The lift platform
shall be equipped with barriers to pre-
vent any of the wheels of a wheelchair
or mobility aid from rolling off the lift
during its operation. A movable barrier
or inherent design feature shall pre-
vent a wheelchair or mobility aid from
rolling off the edge closest to the car
until the lift is in its fully raised posi-
tion. Each side of the lift platform
which, in its raised position, extends
beyond the car shall have a barrier a
minimum 11⁄2 inches high. Such bar-
riers shall not interfere with maneu-
vering into or out of the car. The load-
ing-edge barrier (outer barrier) which
functions as a loading ramp when the
lift is at ground or station platform
level, shall be sufficient when raised or
closed, or a supplementary system
shall be provided, to prevent a power
wheelchair or mobility aid from riding
over or defeating it. The outer barrier
of the lift shall automatically rise or
close, or a supplementary system shall
automatically engage, and remain
raised, closed, or engaged at all times
that the lift platform is more than 3
inches above the station platform and
the lift is occupied. Alternatively, a
barrier or system may be raised, low-
ered, opened, closed, engaged or dis-
engaged by the lift operator provided
an interlock or inherent design feature
prevents the lift from rising unless the
barrier is raised or closed or the sup-
plementary system is engaged.

(6) Platform surface. The lift platform
surface shall be free of any protrusions
over 1⁄4 inch high and shall be slip re-
sistant. The lift platform shall have a
minimum clear width of 281⁄2 inches at
the platform, a minimum clear width
of 30 inches measured from 2 inches
above the lift platform surface to 30
inches above the surface, and a mini-
mum clear length of 48 inches meas-

ured from 2 inches above the surface of
the platform to 30 inches above the sur-
face. (See Fig. 1.)

(7) Platform gaps. Any openings be-
tween the lift platform surface and the
raised barriers shall not exceed 5⁄8 inch
wide. When the lift is at car floor
height with the inner barrier (if appli-
cable) down or retracted, gaps between
the forward lift platform edge and car
floor shall not exceed 1⁄2 inch hori-
zontally and 5⁄8 inch vertically.

(8) Platform entrance ramp. The en-
trance ramp, or loading-edge barrier
used as a ramp, shall not exceed a slope
of 1:8, when measured on level ground,
for a maximum rise of 3 inches, and the
transition from station platform to
ramp may be vertical without edge
treatment up to 1⁄4 inch. Thresholds be-
tween 1⁄4 inch and 1⁄2 inch high shall be
beveled with a slope no greater than
1:2.

(9) Platform deflection. The lift plat-
form (not including the entrance ramp)
shall not deflect more than 3 degrees
(exclusive of car roll) in any direction
between its unloaded position and its
position when loaded with 600 pounds
applied through a 26 inch by 26 inch
test pallet at the centroid of the lift
platform.

(10) Platform movement. No part of the
platform shall move at a rate exceed-
ing 6 inches/second during lowering and
lifting an occupant, and shall not ex-
ceed 12 inches/second during deploying
or stowing. This requirement does not
apply to the deployment or stowage cy-
cles of lifts that are manually deployed
or stowed. The maximum platform hor-
izontal and vertical acceleration when
occupied shall be 0.3g.

(11) Boarding direction. The lift shall
permit both inboard and outboard fac-
ing of wheelchairs and mobility aids.

(12) Use by standees. Lifts shall ac-
commodate persons using walkers,
crutches, canes or braces or who other-
wise have difficulty using steps. The
lift may be marked to indicate a pre-
ferred standing position.

(13) Handrails. Platforms on lifts
shall be equipped with handrails, on
two sides, which move in tandem with
the lift, and which shall be graspable
and provide support to standees
throughout the entire lift operation.
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Handrails shall have a usable compo-
nent at least 8 inches long with the
lowest portion a minimum 30 inches
above the platform and the highest
portion a maximum 38 inches above the
platform. The handrails shall be capa-
ble of withstanding a force of 100
pounds concentrated at any point on
the handrail without permanent defor-
mation of the rail or its supporting
structure. The handrail shall have a
cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall be
placed to provide a minimum 11⁄2 inches
knuckle clearance from the nearest ad-
jacent surface. Handrails shall not
interfere with wheelchair or mobility
aid maneuverability when entering or
leaving the car.

(c) Car ramp or bridge plate—(1) Design
load. Ramps or bridge plates 30 inches
or longer shall support a load of 600
pounds, placed at the centroid of the
ramp or bridge plate distributed over
an area of 26 inches by 26 inches, with
a safety factor of at least 3 based on
the ultimate strength of the material.
Ramps or bridge plates shorter than 30
inches shall support a load of 300
pounds.

(2) Ramp surface. The ramp or bridge
plate surface shall be continuous and
slip resistant, shall not have protru-
sions from the surface greater than 1⁄4
inch high, shall have a clear width of 30
inches and shall accommodate both
four-wheel and three-wheel mobility
aids.

(3) Ramp threshold. The transition
from station platform to the ramp or
bridge plate and the transition from
car floor to the ramp or bridge plate
may be vertical without edge treat-
ment up to 1⁄4 inch. Changes in level be-
tween 1⁄4 inch and 1⁄2 inch shall be bev-
eled with a slope no greater than 1:2.

(4) Ramp barriers. Each side of the
ramp or bridge plate shall have bar-
riers at least 2 inches high to prevent
mobility aid wheels from slipping off.

(5) Slope. Ramps or bridge plates shall
have the least slope practicable. If the
height of the vehicle floor, under 50%
passenger load, from which the ramp is
deployed is 3 inches or less above the
station platform a maximum slope of

1:4 is permitted; if the height of the ve-
hicle floor, under 50% passenger load,
from which the ramp is deployed is 6
inches or less, but more than 3 inches,
above the station platform a maximum
slope of 1:6 is permitted; if the height
of the vehicle floor, under 50% pas-
senger load, from which the ramp is de-
ployed is 9 inches or less, but more
than 6 inches, above the station plat-
form a maximum slope of 1:8 is per-
mitted; if the height of the vehicle
floor, under 50% passenger load, from
which the ramp is deployed is greater
than 9 inches above the station plat-
form a slope of 1:12 shall be achieved.
Folding or telescoping ramps are per-
mitted provided they meet all struc-
tural requirements of this section.

(6) Attachment—(i) Requirement. When
in use for boarding or alighting, the
ramp or bridge plate shall be attached
to the vehicle, or otherwise prevented
from moving such that it is not subject
to displacement when loading or un-
loading a heavy power mobility aid and
that any gaps between vehicle and
ramp or bridge plate, and station plat-
form and ramp or bridge plate, shall
not exceed 5⁄8 inch.

(ii) Exception. Ramps or bridge plates
which are attached to, and deployed
from, station platforms are permitted
in lieu of car devices provided they
meet the displacement requirements of
paragraph (c)(6)(i) of this section.

(7) Stowage. A compartment, secure-
ment system, or other appropriate
method shall be provided to ensure
that stowed ramps or bridge plates, in-
cluding portable ramps or bridge plates
stowed in the passenger area, do not
impinge on a passenger’s wheelchair or
mobility aid or pose any hazard to pas-
sengers in the event of a sudden stop.

(8) Handrails. If provided, handrails
shall allow persons with disabilities to
grasp them from outside the car while
starting to board, and to continue to
use them throughout the boarding
process, and shall have the top between
30 inches and 38 inches above the ramp
surface. The handrails shall be capable
of withstanding a force of 100 pounds
concentrated at any point on the hand-
rail without permanent deformation of
the rail or its supporting structure.
The handrail shall have a cross-sec-
tional diameter between 11⁄4 inches and
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11⁄2 inches or shall provide an equiva-
lent grasping surface, and have eased
edges with corner radii of not less than
1⁄8 inch. Handrails shall not interfere
with wheelchair or mobility aid ma-
neuverability when entering or leaving
the car.

(d) Seating—(1) Requirements. All
intercity rail cars required to be acces-
sible by §§ 38.111 (a) and (e) of this sub-
part shall provide at least one, but not
more than two, mobility aid seating lo-
cation(s) complying with paragraph
(d)(2) of this section; and at least one,
but not more than two, seating loca-
tion(s) complying with paragraph (d)(3)
of this section which adjoin or overlap
an accessible route with a minimum
clear width of 32 inches.

(2) Wheelchair or mobility aid spaces.
Spaces for persons who wish to remain
in their wheelchairs or mobility aids
shall have a minimum clear floor space
48 inches by 30 inches. Such spaces
shall adjoin, and may overlap, an ac-
cessible path. Not more than 6 inches
of the required clear floor space may be
accommodated for footrests under an-
other seat provided there is a minimum
of 9 inches from the floor to the lowest
part of the seat overhanging the space.
Seating spaces may have fold-down or
removable seats to accommodate other
passengers when a wheelchair or mobil-
ity aid user is not occupying the area,
provided the seats, when folded up, do
not obstruct the clear floor space pro-
vided (See Fig. 2).

(3) Other spaces. Spaces for individ-
uals who wish to transfer shall include
a regular coach seat or dining car
booth or table seat and space to fold
and store the passenger’s wheelchair.

[56 FR 45756, Sept. 6, 1991, as amended at 58
FR 63103, Nov. 30, 1993]

§ 38.127 Sleeping compartments.
(a) Sleeping compartments required

to be accessible shall be designed so as
to allow a person using a wheelchair or
mobility aid to enter, maneuver within
and approach and use each element
within such compartment. (See Fig. 5.)

(b) Each accessible compartment
shall contain a restroom complying
with § 38.123(a) which can be entered di-
rectly from such compartment.

(c) Controls and operating mecha-
nisms (e.g., heating and air condi-

tioning controls, lighting controls, call
buttons, electrical outlets, etc.) shall
be mounted no more than 48 inches,
and no less than 15 inches, above the
floor and shall have a clear floor area
directly in front a minimum of 30
inches by 48 inches. Controls and oper-
ating mechanisms shall be operable
with one hand and shall not require
tight grasping, pinching, or twisting of
the wrist.

Subpart G—Over-the-Road Buses
and Systems

§ 38.151 General.

(a) New, used and remanufactured
over-the-road buses, to be considered
accessible by regulations in part 37 of
this title, shall comply with this sub-
part.

(b) Over-the-road buses covered by
§ 37.7 (c) of this title shall comply with
§ 38.23 and this subpart.

§ 38.153 Doors, steps and thresholds.

(a) Floor surfaces on aisles, step
treads and areas where wheelchair and
mobility aid users are to be accommo-
dated shall be slip-resistant.

(b) All step edges shall have a band of
color(s) running the full width of the
step which contrasts from the step
tread and riser, either dark-on-light or
light-on-dark.

(c) To the maximum extent prac-
ticable, doors shall have a minimum
clear width when open of 30 inches, but
in no case less than 27 inches.

§ 38.155 Interior circulation, handrails
and stanchions.

(a) Handrails and stanchions shall be
provided in the entrance to the vehicle
in a configuration which allows pas-
sengers to grasp such assists from out-
side the vehicle while starting to
board, and to continue using such
handrails or stanchions throughout the
boarding process. Handrails shall have
a cross-sectional diameter between 11⁄4
inches and 11⁄2 inches or shall provide
an equivalent grasping surface, and
have eased edges with corner radii of
not less than 1⁄8 inch. Handrails shall be
placed to provide a minimum 11⁄2 inches
knuckle clearance from the nearest ad-
jacent surface. Where on-board fare
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collection devices are used, a hori-
zontal passenger assist shall be located
between boarding passengers and the
fare collection device and shall prevent
passengers from sustaining injuries on
the fare collection device or windshield
in the event of a sudden deceleration.
Without restricting the vestibule
space, the assist shall provide support
for a boarding passenger from the door
through the boarding procedure. Pas-
sengers shall be able to lean against
the assist for security while paying
fares.

(b) Where provided within passenger
compartments, handrails or stanchions
shall be sufficient to permit safe on-
board circulation, seating and standing
assistance, and alighting by persons
with disabilities.

§ 38.157 Lighting.

(a) Any stepwell or doorway imme-
diately adjacent to the driver shall
have, when the door is open, at least 2
foot-candles of illumination measured
on the step tread.

(b) The vehicle doorway shall have
outside light(s) which, when the door is
open, provide at least 1 foot-candle of
illumination on the street surface for a
distance of 3 feet perpendicular to all
points on the bottom step tread outer
edge. Such light(s) shall be located
below window level and shielded to pro-
tect the eyes of entering and exiting
passengers.

§ 38.159 Mobility aid accessibility. [Re-
served]

Subpart H—Other Vehicles and
Systems

§ 38.171 General.

(a) New, used and remanufactured ve-
hicles and conveyances for systems not
covered by other subparts of this part,
to be considered accessible by regula-
tions in part 37 of this title shall com-
ply with this subpart.

(b) If portions of the vehicle or con-
veyance are modified in a way that af-
fects or could affect accessibility, each
such portion shall comply, to the ex-
tent practicable, with the applicable
provisions of this subpart. This provi-
sion does not require that inaccessible

vehicles be retrofitted with lifts, ramps
or other boarding devices.

(c) Requirements for vehicles and
systems not covered by this part shall
be determined on a case-by-case basis
by the Department of Transportation
in consultation with the U.S. Architec-
tural and Transportation Barriers
Compliance Board (Access Board).

§ 38.173 Automated guideway transit
vehicles and systems.

(a) Automated Guideway Transit
(AGT) vehicles and systems, sometimes
called ‘‘people movers’’, operated in
airports and other areas where AGT ve-
hicles travel at slow speed (i.e., at a
speed of no more than 20 miles per hour
at any location on their route during
normal operation), shall comply with
the provisions of § 38.53 (a) through (c),
and §§ 38.55 through 38.61 of this part for
rapid rail vehicles and systems.

(b) Where the vehicle covered by
paragraph (a) will operate in an acces-
sible station, the design of vehicles
shall be coordinated with the boarding
platform design such that the hori-
zontal gap between a vehicle door at
rest and the platform shall be no great-
er than 1 inch and the height of the ve-
hicle floor shall be within plus or
minus 1⁄2 inch of the platform height
under all normal passenger load condi-
tions. Vertical alignment may be ac-
complished by vehicle air suspension or
other suitable means of meeting the re-
quirement.

(c) In stations where open platforms
are not protected by platform screens,
a suitable device or system shall be
provided to prevent, deter or warn indi-
viduals from stepping off the platform
between cars. Acceptable devices in-
clude, but are not limited to, panto-
graph gates, chains, motion detectors
or other appropriate devices.

(d) Light rail and rapid rail AGT ve-
hicles and systems shall comply with
subparts D and C of this part, respec-
tively. AGT systems whose vehicles
travel at a speed of more than 20 miles
per hour at any location on their route
during normal operation are covered
under this paragraph rather than under
paragraph (a) of this section.

[56 FR 45756, Sept. 6, 1991, as amended at 61
FR 25416, May 21, 1996]
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§ 38.175 High-speed rail cars, mono-
rails and systems.

(a) All cars for high-speed rail sys-
tems, including but not limited to
those using ‘‘maglev’’ or high speed
steel-wheel-on-steel rail technology,
and monorail systems operating pri-
marily on dedicated rail (i.e., not used
by freight trains) or guideway, in
which stations are constructed in ac-
cordance with part 37, subpart C of this
title, shall be designed for high-plat-
form, level boarding and shall comply
with § 38.111(a) of this part for each
type of car which is similar to inter-
city rail, §§ 38.111(d), 38.113 (a) through
(c) and (e), 38.115 (a) and (b), 38.117 (a)
and (b), 38.121 through 38.123, 38.125(d),
and 38.127 (if applicable) of this part.
The design of cars shall be coordinated
with the boarding platform design such
that the horizontal gap between a car
door at rest and the platform shall be
no greater than 3 inches and the height
of the car floor shall be within plus or
minus 5⁄8 inch of the platform height
under all normal passenger load condi-
tions. Vertical alignment may be ac-
complished by car air suspension or
other suitable means of meeting the re-
quirement. All doorways shall have,
when the door is open, at least 2 foot-
candles of illumination measured on
the door threshold.

(b) All other high-speed rail cars
shall comply with the similar provi-
sions of subpart F of this part.

§ 38.177 Ferries, excursion boats and
other vessels. [Reserved]

§ 38.179 Trams, and similar vehicles,
and systems

(a) New and used trams consisting of
a tractor unit, with or without pas-
senger accommodations, and one or
more passenger trailer units, including
but not limited to vehicles providing
shuttle service to remote parking
areas, between hotels and other public
accommodations, and between and
within amusement parks and other
recreation areas, shall comply with
this section. For purposes of determin-
ing applicability of 49 CFR 37.101,
37.103, or 37.105 the capacity of such a
vehicle or ‘‘train’’ shall consist of the
total combined seating capacity of all
units, plus the driver, prior to any
modification for accessibility.

(b) Each tractor unit which accom-
modates passengers and each trailer
unit shall comply with § 38.25 and § 38.29
of this part. In addition, each such unit
shall comply with § 38.23 (b) or (c) and
shall provide at least one space for
wheelchair or mobility aid users com-
plying with § 38.23(d) of this part unless
the complete operating unit consisting
of tractor and one or more trailers can
already accommodate at least two
wheelchair or mobility aid users.
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APPENDIX TO PART 38—GUIDANCE

MATERIAL

This appendix contains materials of an ad-
visory nature and provides additional infor-
mation that should help the reader to under-
stand the minimum requirements of the
standards or to design vehicles for greater
accessibility. Each entry is applicable to all
subparts of this part except where noted.
Nothing in this appendix shall in any way
obviate any obligation to comply with the
requirements of the standards themselves.

I. SLIP RESISTANT SURFACE—AISLES, STEPS,
FLOOR AREAS WHERE PEOPLE WALK, FLOOR

AREAS IN SECUREMENT LOCATIONS, LIFT

PLATFORMS, RAMPS

Slip resistance is based on the frictional
force necessary to keep a shoe heel or crutch
tip from slipping on a walking surface under
conditions likely to be found on the surface.
While the dynamic coefficient of friction
during walking varies in a complex and non-
uniform way, the static coefficient of fric-
tion, which can be measured in several ways,
provides a close approximation of the slip re-
sistance of a surface. Contrary to popular be-
lief, some slippage is necessary to walking,
especially for persons with restricted gaits; a
truly ‘‘non-slip’’ surface could not be nego-
tiated.

The Occupational Safety and Health Ad-
ministration recommends that walking sur-
faces have a static coefficient of friction of
0.5. A research project sponsored by the Ar-
chitectural and Transportation Barriers
Compliance Board (Access Board) conducted
tests with persons with disabilities and con-
cluded that a higher coefficient of friction
was needed by such persons. A static coeffi-
cient of friction of 0.6 is recommended for
steps, floors, and lift platforms and 0.8 for
ramps.

It is recognized that the coefficient of fric-
tion varies considerably due to the presence
of contaminants, water, floor finishes, and
other factors not under the control of transit
providers and may be difficult to measure.
Nevertheless, many common materials suit-
able for flooring are now labeled with infor-
mation on the static coefficient of friction.
While it may not be possible to compare one
product directly with another, or to guaran-
tee a constant measure, transit operators or
vehicle designers and manufacturers are en-
couraged to specify materials with appro-
priate values. As more products include in-
formation on slip resistance, improved uni-
formity in measurement and specification is
likely. The Access Board’s advisory guide-
lines on Slip Resistant Surfaces provides ad-
ditional information on this subject.

II. Color Contrast—Step Edges, Lift Platform
Edges

The material used to provide contrast
should contrast by at least 70%. Contrast in
percent is determined by:
Contrast=[B¥B)/B]×100
Where B=light reflectance value (LRV) of

the lighter area
and B=light reflectance value (LRV) of the

darker area.
Note that in any application both white and
black are never absolute; thus, B never
equals 100 and B is always greater than 0.

III. Handrails and Stanchions

In addition to the requirements for hand-
rails and stanchions for rapid, light, and
commuter rail vehicles, consideration should
be given to the proximity of handrails or
stanchions to the area in which wheelchair
or mobility aid users may position them-
selves. When identifying the clear floor space
where a wheelchair or mobility aid user can
be accommodated, it is suggested that at
least one such area be adjacent or in close
proximity to a handrail or stanchion. Of
course, such a handrail or stanchion cannot
encroach upon the required 32 inch width re-
quired for the doorway or the route leading
to the clear floor space which must be at
least 30 by 48 inches in size.

IV. Priority Seating Signs and Other Signage

A. Finish and Contrast. The characters and
background of signs should be eggshell,
matte, or other non-glare finish. An eggshell
finish (11 to 19 degree gloss on 60 degree
glossimeter) is recommended. Characters
and symbols shall contrast with their back-
ground—either light characters on a dark
background or dark characters on a light
background. Research indicates that signs
are more legible for persons with low vision
when characters contrast with their back-
ground by at least 70 percent. Contrast in
percent shall be determined by:
Contrast=[B¥B)/B]×100

Where B=light reflectance value (LRV) of
the lighter area

and B=light reflectance value (LRV) of the
darker area.

Note that in any application both white and
black are never absolute; thus, B never
equals 100 and B is always greater than 0.

The greatest readability is usually
achieved through the use of light-colored
characters or symbols on a dark background.

B. Destination and Route Signs. (The follow-
ing specifications, which are required for
buses (§ 38.39), are recommended for other
types of vehicles, particularly light rail vehi-
cles, were appropriate.)

1. Where destination or route information
is displayed on the exterior of a vehicle, each
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vehicle shall have illuminated signs on the
front and boarding side of the vehicle.

2. Characters on signs required by para-
graph IV.B.1 of this appendix shall have a
width-to-height ratio between 3:5 and 1:1 and
a stroke width-to-height ratio between 1:5
and 1:10, with a minimum character height
(using an upper case ‘‘X’’) of 1 inch for signs
on the boarding side and a minimum char-
acter height of 2 inches for front
‘‘headsigns,’’ with ‘‘wide’’ spacing (generally,
the space between letters shall be 1⁄16 the
height of upper case letters), and shall con-
trast with the background, either dark-on-
light or light-on-dark, or as recommended
above.

C. Designation of Accessible Vehicles. The
International Symbol of Accessibility should
be displayed as shown in Figure 6.

V. Public Information Systems

This section has been reserved and there
currently is no requirement that vehicles be
equipped with an information system which
is capable of providing the same or equiva-
lent information to persons with hearing
loss. While the Department assesses avail-
able and soon-to-be available technology
during a study to be conducted during Fiscal
Year 1992, entities are encouraged to employ
whatever services, signage or alternative
systems or devices that provide equivalent
access and are available. Two possible types
of devices are visual display systems and lis-
tening systems. However, it should be noted
that while visual display systems accommo-
date persons who are deaf or are hearing im-
paired, assistive listening systems aid only
those with a partial loss of hearing.

A. Visual Display Systems. Announcements
may be provided in a visual format by the
use of electronic message boards or video
monitors.

Electronic message boards using a light
emitting diode (LED) or ‘‘flip-dot’’ display
are currently provided in some transit sta-
tions and terminals and may be usable in ve-
hicles. These devices may be used to provide
real time or pre-programmed messages; how-
ever, real time message displays require the
availability of an employee for keyboard
entry of the information to be announced.

Video monitor systems, such as visual pag-
ing systems provided in some airports (e.g.,
Baltimore-Washington International Air-
port), are another alternative. The Architec-
tural and Transportation Barriers Compli-
ance Board (Access Board) can provide tech-
nical assistance and information on these
systems (‘‘Airport TDD Access: Two Case
Studies,’’ (1990)).

B. Assistive Listening Systems. Assistive lis-
tening systems (ALS) are intended to aug-
ment standard public address and audio sys-
tems by providing signals which can be re-
ceived directly by persons with special re-
ceivers or their own hearing aids and which

eliminate or filter background noise. Mag-
netic induction loops, infra-red and radio fre-
quency systems are types of listening sys-
tems which are appropriate for various appli-
cations.

An assistive listening system appropriate
for transit vehicles, where a group of persons
or where the specific individuals are not
known in advance, may be different from the
system appropriate for a particular individ-
ual provided as an auxiliary aid or as part of
a reasonable accommodation. The appro-
priate device for an individual is the type
that individual can use, whereas the appro-
priate system for a station or vehicle will
necessarily be geared toward the ‘‘average’’
or aggregate needs of various individuals.
Earphone jacks with variable volume con-
trols can benefit only people who have slight
hearing loss and do not help people who use
hearing aids. At the present time, magnetic
induction loops are the most feasible type of
listening system for people who use hearing
aids equipped with ‘‘T-coils’’, but people
without hearing aids or those with hearing
aids not equipped with inductive pick-ups
cannot use them without special receivers.
Radio frequency systems can be extremely
effective and inexpensive. People without
hearing aids can use them, but people with
hearing aids need a special receiver to use
them as they are presently designed. If hear-
ing aids had a jack to allow a by-pass of
microphones, then radio frequency systems
would be suitable for people with and with-
out hearing aids. Some listening systems
may be subject to interference from other
equipment and feedback from hearing aids of
people who are using the systems. Such in-
terference can be controlled by careful engi-
neering design that anticipates feedback
sources in the surrounding area.

The Architectural and Transportation Bar-
riers Compliance Board (Access Board) has
published a pamphlet on Assistive Listening
Systems which lists demonstration centers
across the country where technical assist-
ance can be obtained in selecting and install-
ing appropriate systems. The State of New
York has also adopted a detailed technical
specification which may be useful.

PART 40—PROCEDURES FOR
TRANSPORTATION WORKPLACE
DRUG TESTING PROGRAMS

Sec.

Subpart A—General

40.1 Applicability.
40.3 Definitions.
40.5–40.19 [Reserved]
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Subpart B—Drug Testing

40.21 The drugs.
40.23 Preparation for testing.
40.25 Specimen collection procedures.
40.27 Laboratory personnel.
40.29 Laboratory analysis procedures.
40.31 Quality assurance and quality control.
40.33 Reporting and review of results.
40.35 Protection of employee records.
40.37 Individual access to test and labora-

tory certification results.
40.39 Use of certified laboratories.

Subpart C—Alcohol Testing

40.51 The breath alcohol technician.
40.53 Devices to be used for breath alcohol

tests.
40.55 Quality assurance plans for EBTs.
40.57 Locations for breath alcohol testing.
40.59 The breath alcohol testing form.
40.61 Preparation for breath alcohol testing.
40.63 Procedures for screening tests.
40.65 Procedures for confirmation tests.
40.67 Refusals to test and uncompleted

tests.
40.69 Inability to provide an adequate

amount of breath.
40.71—40.77 [Reserved]
40.79 Invalid tests.
40.81 Availability and disclosure of alcohol

testing information about individual em-
ployees.

40.83 Maintenance and disclosure of records
concerning EBTs and BATs.

Subpart D—Non-Evidential Alcohol
Screening Devices

40.91 Authorization for use of non-eviden-
tial alcohol screening devices.

40.93 The screening test technician.
40.95 Quality assurance plans for non-evi-

dential screening devices.
40.97 Locations for non-evidential alcohol

screening tests.
40.99 Testing forms.
40.101 Screening test procedure.
40.103 Refusals to test and uncompleted

tests.
40.105 Inability to provide an adequate

amount of breath or saliva.
40.107 Invalid tests.
40.109 Availability and disclosure of alcohol

testing information about individual em-
ployees.

40.111 Maintenance and disclosure of
records concerning non-evidential test-
ing devices and STTs.

APPENDIX A TO PART 40—FEDERAL DRUG
TESTING CUSTODY AND CONTROL FORM

APPENDIX B TO PART 40—THE BREATH ALCO-
HOL TESTING FORM

AUTHORITY: 49 U.S.C. 102, 301, 322, 5331,
20140, 31306, 45101–45106.

SOURCE: 54 FR 49866, Dec. 1, 1989, unless
otherwise noted.

Subpart A—General

SOURCE: 59 FR 7354, Feb. 15, 1994, unless
otherwise noted.

§ 40.1 Applicability.

This part applies, through regula-
tions that reference it issued by agen-
cies of the Department of Transpor-
tation, to transportation employers,
including self-employed individuals, re-
quired to conduct drug and/or alcohol
testing programs by DOT agency regu-
lations and to such transportation em-
ployers’ officers, employees, agents and
contractors (including, but not limited
to, consortia). Employers are respon-
sible for the compliance of their offi-
cers, employees, agents, consortia and/
or contractors with the requirements
of this part.

§ 40.3 Definitions.

The following definitions apply to
this part:

Air blank. A reading by an EBT of
ambient air containing no alcohol. (In
EBTs using gas chromatography tech-
nology, a reading of the device’s inter-
nal standard.)

Alcohol. The intoxicating agent in
beverage alcohol, ethyl alcohol or
other low molecular weight alcohols
including methyl or isopropyl alcohol.

Alcohol concentration. The alcohol in
a volume of breath expressed in terms
of grams of alcohol per 210 liters of
breath as indicated by a breath test
under this part.

Alcohol use. The consumption of any
beverage, mixture or preparation, in-
cluding any medication, containing al-
cohol.

Aliquot. A portion of a specimen used
for testing.

Blind sample or blind performance test
specimen. A urine specimen submitted
to a laboratory for quality control
testing purposes, with a fictitious iden-
tifier, so that the laboratory cannot
distinguish it from employee speci-
mens, and which is spiked with known
quantities of specific drugs or which is
blank, containing no drugs.

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00563 Fmt 8010 Sfmt 8010 E:\CFR\167195.081 167195



564

49 CFR Subtitle A (10–1–96 Edition)§ 40.3

Breath Alcohol Technician (BAT). An
individual who instructs and assists in-
dividuals in the alcohol testing process
and operates an EBT.

Canceled or invalid test. In drug test-
ing, a drug test that has been declared
invalid by a Medical Review Officer. A
canceled test is neither a positive nor a
negative test. For purposes of this
part, a sample that has been rejected
for testing by a laboratory is treated
the same as a canceled test. In alcohol
testing, a test that is deemed to be in-
valid under § 40.79. It is neither a posi-
tive nor a negative test.

Chain of custody. Procedures to ac-
count for the integrity of each urine or
blood specimen by tracking its han-
dling and storage from point of speci-
men collection to final disposition of
the specimen. With respect to drug
testing, these procedures shall require
that an appropriate drug testing cus-
tody form (see § 40.23(a)) be used from
time of collection to receipt by the lab-
oratory and that upon receipt by the
laboratory an appropriate laboratory
chain of custody form(s) account(s) for
the sample or sample aliquots within
the laboratory.

Collection container. A container into
which the employee urinates to provide
the urine sample used for a drug test.

Collection site. A place designated by
the employer where individuals present
themselves for the purpose of providing
a specimen of their urine to be ana-
lyzed for the presence of drugs.

Collection site person. A person who
instructs and assists individuals at a
collection site and who receives and
makes a screening examination of the
urine specimen provided by those indi-
viduals.

Confirmation (or confirmatory) test. In
drug testing, a second analytical proce-
dure to identify the presence of a spe-
cific drug or metabolite that is inde-
pendent of the screening test and that
uses a different technique and chemical
principle from that of the screening
test in order to ensure reliability and
accuracy. (Gas chromatography/mass
spectrometry (GC/MS) is the only au-
thorized confirmation method for co-
caine, marijuana, opiates, amphet-
amines, and phencyclidine.) In alcohol
testing, a second test, following a
screening test with a result of 0.02 or

greater, that provides quantitative
data of alcohol concentration.

DHHS. The Department of Health and
Human Services or any designee of the
Secretary, Department of Health and
Human Services.

DOT agency. An agency of the United
States Department of Transportation
administering regulations related to
drug or alcohol testing, including the
United States Coast Guard (for drug
testing purposes only), the Federal
Aviation Administration, the Federal
Railroad Administration, the Federal
Highway Administration, the Federal
Transit Administration, the Research
and Special Programs Administration,
and the Office of the Secretary.

Employee. An individual designated in
a DOT agency regulation as subject to
drug testing and/or alcohol testing. As
used in this part ‘‘employee’’ includes
an applicant for employment. ‘‘Em-
ployee’’ and ‘‘individual’’ or ‘‘individ-
ual to be tested’’ have the same mean-
ing for purposes of this part.

Employer. An entity employing one or
more employees that is subject to DOT
agency regulations requiring compli-
ance with this part. As used in this
part, employer includes an industry
consortium or joint enterprise com-
prised of two or more employing enti-
ties.

EBT (or evidential breath testing de-
vice). An EBT approved by the National
Highway Traffic Safety Administration
(NHTSA) for the evidential testing of
breath and placed on NHTSA’s ‘‘Con-
forming Products List of Evidential
Breath Measurement Devices’’ (CPL),
and identified on the CPL as conform-
ing with the model specifications avail-
able from the National Highway Traffic
Safety Administration, Office of Alco-
hol and State Programs.

Medical Review Officer (MRO). A li-
censed physician (medical doctor or
doctor of osteopathy) responsible for
receiving laboratory results generated
by an employer’s drug testing program
who has knowledge of substance abuse
disorders and has appropriate medical
training to interpret and evaluate an
individual’s confirmed positive test re-
sult together with his or her medical
history and any other relevant bio-
medical information.
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Screening test (or initial test). In drug
testing, an immunoassay screen to
eliminate ‘‘negative’’ urine specimens
from further analysis. In alcohol test-
ing, an analytic procedure to deter-
mine whether an employee may have a
prohibited concentration of alcohol in
a breath specimen.

Secretary. The Secretary of Transpor-
tation or the Secretary’s designee.

Shipping container. A container capa-
ble of being secured with a tamper-evi-
dent seal that is used for transfer of
one or more urine specimen bottle(s)
and associated documentation from the
collection site to the laboratory.

Specimen bottle. The bottle that, after
being labeled and sealed according to
the procedures in this part, is used to
transmit a urine sample to the labora-
tory.

Substance abuse professional. A li-
censed physician (Medical Doctor or
Doctor of Osteopathy); or a licensed or
certified psychologist, social worker,
or employee assistance professional; or
an addiction counselor (certified by the
National Association of Alcoholism
and Drug Abuse Counselors Certifi-
cation Commission or by the Inter-
national Certification Reciprocity Con-
sortium/Alcohol & Other Drug Abuse).
All must have knowledge of and clini-
cal experience in the diagnosis and
treatment of alcohol and controlled
substances-related disorders.

[59 FR 7354, Feb. 15, 1994, as amended at 59
FR 43000, Aug. 19, 1994; 61 FR 37224, July 17,
1996]

§§ 40.5—40.19 [Reserved]

Subpart B—Drug Testing

§ 40.21 The drugs.

(a) DOT agency drug testing pro-
grams require that employers test for
marijuana, cocaine, opiates, amphet-
amines and phencyclidine.

(b) An employer may include in its
testing protocols other controlled sub-
stances or alcohol only pursuant to a
DOT agency approval, if testing for
those substances is authorized under
agency regulations and if the DHHS
has established an approved testing
protocol and positive threshold for
each such substance.

(c) Urine specimens collected under
DOT agency regulations requiring com-
pliance with this part may only be used
to test for controlled substances des-
ignated or approved for testing as de-
scribed in this section and shall not be
used to conduct any other analysis or
test unless otherwise specifically au-
thorized by DOT agency regulations.

(d) This section does not prohibit
procedures reasonably incident to anal-
ysis of the specimen for controlled sub-
stances (e.g., determination of pH or
tests for specific gravity, creatinine
concentration or presence of
adulterants).

§ 40.23 Preparation for testing.
The employer and certified labora-

tory shall develop and maintain a clear
and well-documented procedure for col-
lection, shipment, and accessioning of
urine specimens under this part. Such
a procedure shall include, at a mini-
mum, the following:

(a)(1) Except as provided in para-
graph (a)(2) of this section, use of the
drug testing form prescribed under this
part.

(i) This form is found in appendix A
to this part.

(ii) Employers and other participants
in the DOT drug testing program may
not modify or revise this form, except
that the drug testing custody and con-
trol form may include such additional
information as may be required for
billing or other legitimate purposes
necessary to the collection, provided
that personal identifying information
on the donor (other than the social se-
curity number or other employee ID
number) may not be provided to the
laboratory.

(iii) Donor medical information may
appear only on the copy provided the
donor.

(2) Notwithstanding the requirement
of paragraph (a)(1)(ii) of this section,
employers and other participants may
use existing forms that were in use in
the DOT drug testing program prior to
February 16, 1995, until June 1, 1995.

(b)(1) Use of a clean, single-use speci-
men bottle that is securely wrapped
until filled with the specimen. A clean,
single-use collection container (e.g.,
disposable cup or sterile urinal) that is
securely wrapped until used may also
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be employed. If urination is directly into
the specimen bottle, the specimen bottle
shall be provided to the employee still
sealed in its wrapper or shall be un-
wrapped in the employee’s presence im-
mediately prior to its being provided.
If a separate collection container is used
for urination, the collection container
shall be provided to the employee still
sealed in its wrapper or shall be un-
wrapped in the employee’s presence im-
mediately prior to its being provided;
and the collection site person shall un-
wrap the specimen bottle in the pres-
ence of the employee at the time the
urine specimen is presented.

(2) Use of a tamperproof sealing sys-
tem, designed in a manner such to en-
sure against undetected opening. The
specimen bottle shall be identified with
a unique identifying number identical
to that appearing on the urine custody
and control form, and space shall be
provided to initial the bottle affirming
its identity. For purposes of clarity,
this part assumes use of a system made
up of one or more preprinted labels and
seals (or a unitary label/seal), but use
of other, equally effective technologies
is authorized.

(c) Use of a shipping container in
which the specimen and associated pa-
perwork may be transferred and which
can be sealed and initialled to prevent
undetected tampering. If the split spec-
imen option is exercised, the split spec-
imen and associated paperwork shall be
sealed in a shipping (or storage) con-
tainer and initialled to prevent unde-
tected tampering.

(d) Written procedures, instructions
and training shall be provided as fol-
lows:

(1) Employer collection procedures
and training shall clearly emphasize
that the collection site person is re-
sponsible for maintaining the integrity
of the specimen collection and transfer
process, carefully ensuring the mod-
esty and privacy of the donor, and is to
avoid any conduct or remarks that
might be construed as accusatorial or
otherwise offensive or inappropriate.

(2) A collection site person shall have
successfully completed training to
carry out this function or shall be a li-
censed medical professional or techni-
cian who is provided instructions for

collection under this part and certifies
completion as required in this part

(i) A non-medical collection site per-
son shall receive training in compli-
ance with this part and shall dem-
onstrate proficiency in the application
of this part prior to serving as a collec-
tion site person. A medical profes-
sional, technologist or technician li-
censed or otherwise approved to prac-
tice in the jurisdiction in which the
collection takes place is not required
to receive such training if that person
is provided instructions described in
this part and performs collections in
accordance with those instructions.

(ii) Collection site persons shall be
provided with detailed, clear instruc-
tions on the collection of specimens in
compliance with this part. Employer
representatives and donors subject to
testing shall also be provided standard
written instructions setting forth their
responsibilities.

(3) Unless it is impracticable for any
other individual to perform this func-
tion, a direct supervisor of an employee
shall not serve as the collection site
person for a test of the employee. If the
rules of a DOT agency are more strin-
gent than this provision regarding the
use of supervisors as collection site
personnel, the DOT agency rules shall
prevail with respect to testing to which
they apply.

(4) In any case where a collection is
monitored by non-medical personnel or
is directly observed, the collection site
person shall be of the same gender as
the donor. A collection is monitored
for this purpose if the enclosure pro-
vides less than complete privacy for
the donor (e.g., if a restroom stall is
used and the collection site person re-
mains in the restroom, or if the collec-
tion site person is expected to listen
for use of unsecured sources of water.)

[54 FR 49866, Dec. 1, 1989, as amended at 60
FR 19536, Apr. 19, 1995]

§ 40.25 Specimen collection proce-
dures.

(a) Designation of collection site. (1)
Each employer drug testing program
shall have one or more designated col-
lection sites which have all necessary
personnel, materials, equipment, facili-
ties and supervision to provide for the
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collection, security, temporary stor-
age, and shipping or transportation of
urine specimens to a certified drug
testing laboratory. An independent
medical facility may also be utilized as
a collection site provided the other ap-
plicable requirements of this part are
met.

(2) A designated collection site may
be any suitable location where a speci-
men can be collected under conditions
set forth in this part, including a prop-
erly equipped mobile facility. A des-
ignated collection site shall be a loca-
tion having an enclosure within which
private urination can occur, a toilet for
completion of urination (unless a sin-
gle-use collector is used with sufficient
capacity to contain the void), and a
suitable clean surface for writing. The
site must also have a source of water
for washing hands, which, if prac-
ticable, should be external to the en-
closure where urination occurs.

(b) Security. The purpose of this para-
graph is to prevent unauthorized access
which could compromise the integrity
of the collection process or the speci-
men.

(1) Procedures shall provide for the
designated collection site to be secure.
If a collection site facility is dedicated
solely to urine collection, it shall be
secure at all times. If a facility cannot
be dedicated solely to drug testing, the
portion of the facility used for testing
shall be secured during drug testing.

(2) A facility normally used for other
purposes, such as a public rest room or
hospital examining room, may be se-
cured by visual inspection to ensure
other persons are not present and unde-
tected access (e.g., through a rear door
not in the view of the collection site
person) is not possible. Security during
collection may be maintained by effec-
tive restriction of access to collection
materials and specimens. In the case of
a public rest room, the facility must be
posted against access during the entire
collection procedure to avoid embar-
rassment to the employee or distrac-
tion of the collection site person.

(3) If it is impractical to maintain
continuous physical security of a col-
lection site from the time the specimen
is presented until the sealed mailer is
transferred for shipment, the following
minimum procedures shall apply. The

specimen shall remain under the direct
control of the collection site person
from delivery to its being sealed in the
mailer. The mailer shall be imme-
diately mailed, maintained in secure
storage, or remain until mailed under
the personal control of the collection
site person.

(c) Chain of custody. The chain of cus-
tody block of the drug testing custody
and control form shall be properly exe-
cuted by authorized collection site per-
sonnel upon receipt of specimens. Han-
dling and transportation of urine speci-
mens from one authorized individual or
place to another shall always be ac-
complished through chain of custody
procedures. Since specimens and docu-
mentation are sealed in shipping con-
tainers that would indicate any tam-
pering during transit to the laboratory
and couriers, express carriers, and
postal service personnel do not have
access to the chain of custody forms,
there is no requirement that such per-
sonnel document chain of custody for
the shipping container during transit.
Nor is there a requirement that there
be a chain of custody entry when a
specimen which is sealed in such a
shipping container is put into or taken
out of secure storage at the collection
site prior to pickup by such personnel.
This means that the chain of custody is
not broken, and a test shall not be can-
celed, because couriers, express car-
riers, postal service personnel, or simi-
lar persons involved solely with the
transportation of a specimen to a lab-
oratory, have not documented their
participation in the chain of custody
documentation or because the chain of
custody does not contain entries relat-
ed to putting the specimen into or re-
moving it from secure temporary stor-
age at the collection site. Every effort
shall be made to minimize the number
of persons handling specimens.

(d) Access to authorized personnel only.
No unauthorized personnel shall be per-
mitted in any part of the designated
collection site where urine specimens
are collected or stored. Only the collec-
tion site person may handle specimens
prior to their securement in the mail-
ing container or monitor or observe
specimen collection (under the condi-
tions specified in this part). In order to
promote security of specimens, avoid
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distraction of the collection site person
and ensure against any confusion in
the identification of specimens, the
collection site person shall have only
one donor under his or her supervision
at any time. For this purpose, a collec-
tion procedure is complete when the
urine bottle has been sealed and ini-
tialled, the drug testing custody and
control form has been executed, and
the employee has departed the site (or,
in the case of an employee who was un-
able to provide a complete specimen,
has entered a waiting area).

(e) Privacy. (1) Procedures for collect-
ing urine specimens shall allow indi-
vidual privacy unless there is a reason
to believe that a particular individual
may alter or substitute the specimen
to be provided, as further described in
this paragraph.

(2) For purposes of this part, the fol-
lowing circumstances are the exclusive
grounds constituting a reason to be-
lieve that the individual may alter or
substitute the specimen:

(i) The employee has presented a
urine specimen that falls outside the
normal temperature range (32°–38° C/
90°–100° F), and

(A) The employee declines to provide
a measurement of body temperature
(taken by a means other than use of a
rectal thermometer), as provided in
paragraph (f)(14) of the part; or

(B) Body temperature varies by more
than 1°C/1.8°F from the temperature of
the specimen;

(ii) The last urine specimen provided
by the employee (i.e., on a previous oc-
casion) was determined by the labora-
tory to have a specific gravity of less
than 1.003 and a creatinine concentra-
tion below .2g/L;

(iii) The collection site person ob-
serves conduct clearly and unequivo-
cally indicating an attempt to sub-
stitute or adulterate the sample (e.g.,
substitute urine in plain view, blue dye
in specimen presented, etc.); or

(iv) The employee has previously
been determined to have used a con-
trolled substance without medical au-
thorization and the particular test was
being conducted under a DOT agency
regulation providing for follow-up test-
ing upon or after return to service.

(3) A higher-level supervisor of the
collection site person, or a designated

employer representative, shall review
and concur in advance with any deci-
sion by a collection site person to ob-
tain a specimen under the direct obser-
vation of a same gender collection site
person based upon the circumstances
described in subparagraph (2) of this
paragraph.

(f) Integrity and identity of specimen.
Employers shall take precautions to
ensure that a urine specimen is not
adulterated or diluted during the col-
lection procedure and that information
on the urine bottle and on the urine
custody and control form can identify
the individual from whom the speci-
men was collected. The following mini-
mum precautions shall be taken to en-
sure that unadulterated specimens are
obtained and correctly identified:

(1) To deter the dilution of specimens
at the collection site, toilet bluing
agents shall be placed in toilet tanks
wherever possible, so the reservoir of
water in the toilet bowl always re-
mains blue. Where practicable, there
shall be no other source of water (e.g.,
shower or sink) in the enclosure where
urination occurs. If there is another
source of water in the enclosure it
shall be effectively secured or mon-
itored to ensure it is not used as a
source for diluting the specimen.

(2) When an individual arrives at the
collection site, the collection site per-
son shall ensure that the individual is
positively identified as the employee
selected for testing (e.g., through pres-
entation of photo identification or
identification by the employer’s rep-
resentative). If the individual’s iden-
tity cannot be established, the collec-
tion site person shall not proceed with
the collection. If the employee re-
quests, the collection site person shall
show his/her identification to the em-
ployee.

(3) If the individual fails to arrive at
the assigned time, the collection site
person shall contact the appropriate
authority to obtain guidance on the ac-
tion to be taken.

(4) The collection site person shall
ask the individual to remove any un-
necessary outer garments such as a
coat or jacket that might conceal
items or substances that could be used
to tamper with or adulterate the indi-
vidual’s urine specimen. The collection
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site person shall ensure that all per-
sonal belongings such as a purse or
briefcase remain with the outer gar-
ments. The individual may retain his
or her wallet. If the employee requests
it, the collection site personnel shall
provide the employee a receipt for any
personal belongings.

(5) The individual shall be instructed
to wash and dry his or her hands prior
to urination.

(6) After washing hands, the individ-
ual shall remain in the presence of the
collection site person and shall not
have access to any water fountain, fau-
cet, soap dispenser, cleaning agent or
any other materials which could be
used to adulterate the specimen.

(7) The individual may provide his/
her specimen in the privacy of a stall
or otherwise partitioned area that al-
lows for individual privacy. The collec-
tion site person shall provide the indi-
vidual with a specimen bottle or collec-
tion container, if applicable, for this
purpose.

(8) The collection site person shall
note any unusual behavior or appear-
ance on the urine custody and control
form.

(9) In the exceptional event that an
employer-designated collection site is
not accessible and there is an imme-
diate requirement for specimen collec-
tion (e.g., circumstances require a
post-accident test), a public rest room
may be used according to the following
procedures: A collection site person of
the same gender as the individual shall
accompany the individual into the pub-
lic rest room which shall be made se-
cure during the collection procedure. If
possible, a toilet bluing agent shall be
placed in the bowl and any accessible
toilet tank. The collection site person
shall remain in the rest room, but out-
side the stall, until the specimen is col-
lected. If no bluing agent is available
to deter specimen dilution, the collec-
tion site person shall instruct the indi-
vidual not to flush the toilet until the
specimen is delivered to the collection
site person. After the collection site
person has possession of the specimen,
the individual will be instructed to
flush the toilet and to participate with
the collection site person in complet-
ing the chain of custody procedures.

(10) The collection site person shall
instruct the employee to provide at
least 45 ml of urine under the split
sample method of collection or 30 ml of
urine under the single sample method
of collection.

(i)(A) Employers with employees sub-
ject to drug testing only under the
drug testing rules of the Research and
Special Programs Administration and/
or Coast Guard may use the ‘‘split sam-
ple’’ method of collection or may col-
lect a single sample for those employ-
ees.

(B) Employers with employees sub-
ject to drug testing under the drug
testing rules of the Federal Highway
Administration, Federal Railroad Ad-
ministration, Federal Transit Adminis-
tration, or Federal Aviation Adminis-
tration shall use the ‘‘split sample’’
method of collection for those employ-
ees.

(ii) Employers using the split sample
method of collection shall follow the
procedures in this paragraph (f)(10)(ii):

(A) The donor shall urinate into a
collection container or a specimen bot-
tle capable of holding at least 60 ml.

(B)(1) If a collection container is
used, the collection site person, in the
presence of the donor, pours the urine
into two specimen bottles. Thirty (30)
ml shall be poured into one specimen
bottle, to be used as the primary speci-
men. At least 15 ml shall be poured
into the other bottle, to be used as the
split specimen.

(2) If a single specimen bottle is used
as a collection container, the collec-
tion site person, in the presence of the
donor, shall pour 15 ml of urine from
the specimen bottle into a second spec-
imen bottle (to be used as the split
specimen) and retain the remainder (at
least 30 ml) in the collection bottle (to
be used as the primary specimen).

(C) Nothing in this section precludes
the use of a collection method or sys-
tem that does not involve the physical
pouring of urine from one container or
bottle to another by the collection site
person, provided that the method or
system results in the subdivision of the
specimen into a primary (30 ml) and a
split (at least 15 ml) specimen that can
be transmitted to the laboratory and
tested in accordance with the require-
ments of this Subpart.
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(D) Both bottles shall be shipped in a
single shipping container, together
with copies 1,2, and the split specimen
copy of the chain of custody form, to
the laboratory.

(E) If the test result of the primary
specimen is positive, the employee may
request that the MRO direct that the
split specimen be tested in a different
DHHS-certified laboratory for presence
of the drug(s) for which a positive re-
sult was obtained in the test of the pri-
mary specimen. The MRO shall honor
such a request if it is made within 72
hours of the employee having been no-
tified of a verified positive test result.

(F) When the MRO informs the lab-
oratory in writing that the employee
has requested a test of the split speci-
men, the laboratory shall forward, to a
different DHHS-approved laboratory,
the split specimen bottle, with seal in-
tact, a copy of the MRO request, and
the split specimen copy of the chain of
custody form with appropriate chain of
custody entries.

(G) The result of the test of the split
specimen is transmitted by the second
laboratory to the MRO.

(H) Action required by DOT agency
regulations as the result of a positive
drug test (e.g., removal from perform-
ing a safety-sensitive function) is not
stayed pending the result of the test of
the split specimen.

(I) If the result of the test of the split
specimen fails to reconfirm the pres-
ence of the drug(s) or drug
metabolite(s) found in the primary
specimen, the MRO shall cancel the
test, and report the cancellation and
the reasons for it to the DOT, the em-
ployer, and the employee.

(iii) Employers using the single sam-
ple collection method shall follow the
procedures in paragraph:

(A) The collector may choose to di-
rect the employee to urinate either di-
rectly into a specimen bottle or into a
separate collection container.

(B) If a separate collection container
is used, the collection site person shall
pour at least 30 ml of the urine from
the collection container into the speci-
men bottle in the presence of the em-
ployee.

(iv)(A)(1) In either collection meth-
odology, upon receiving the specimen
from the individual, the collection site

person shall determine if the specimen
has at least 30 milliliters of urine for a
single specimen collection or 45 milli-
liters of urine for a split specimen col-
lection.

(2) If the individual has not provided
the required quantity of urine, the
specimen shall be discarded. The col-
lection site person shall direct the in-
dividual to drink up to 40 ounces of
fluid, distributed reasonably through a
period of up to three hours, or until the
individual has provided a new urine
specimen, whichever occurs first. If the
employee refuses to drink fluids as di-
rected or to provide a new urine speci-
men, the collection site person shall
terminate the collection and notify the
employer that the employee has re-
fused to submit to testing.

(3) If the employee has not provided a
sufficient specimen within three hours
of the first unsuccessful attempt to
provide the specimen, the collection
site person shall discontinue the col-
lection and notify the employer.

(B) The employer shall direct any
employee who does not provide a suffi-
cient urine specimen (see paragraph
(f)(10)(iv)(A)(3) of this section) to ob-
tain, as soon as possible after the at-
tempted provision of urine, an evalua-
tion from a licensed physician who is
acceptable to the employer concerning
the employee’s ability to provide an
adequate amount of urine.

(1) If the physician determines, in his
or her reasonable medical judgment,
that a medical condition has, or with a
high degree of probability, could have,
precluded the employee from providing
an adequate amount of urine, the em-
ployee’s failure to provide an adequate
amount of urine shall not be deemed a
refusal to take a test. For purposes of
this paragraph, a medical condition in-
cludes an ascertainable physiological
condition (e.g., a urinary system dys-
function) or a documented pre-existing
psychological disorder, but does not in-
clude unsupported assertions of ‘‘situa-
tional anxiety’’ or dehydration. The
physician shall provide to the MRO a
brief written statement setting forth
his or her conclusion and the basis for
it, which shall not include detailed in-
formation on the medical condition of
the employee. Upon receipt of this
statement, the MRO shall report his or
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her conclusions to the employer in
writing.

(2) If the physician, in his or her rea-
sonable medical judgment, is unable to
make the determination set forth in
paragraph (f)(10)(iv)(B)(1) of this sec-
tion, the employee’s failure to provide
an adequate amount of urine shall be
regarded as a refusal to take a test.
The physician shall provide to the
MRO a brief written statement setting
forth his or her conclusion and the
basis for it, which shall not include de-
tailed information on the medical con-
dition of the employee. Upon receipt of
this statement, the MRO shall report
his or her conclusions to the employer
in writing.

(11) After the specimen has been pro-
vided and submitted to the collection
site person, the individual shall be al-
lowed to wash his or her hands.

(12) Immediately after the specimen
is collected, the collection site person
shall measure the temperature of the
specimen. The temperature measuring
device used must accurately reflect the
temperature of the specimen and not
contaminate the specimen. The time
from urination to temperature measure
is critical and in no case shall exceed 4
minutes.

(13) A specimen temperature outside
the range of 32°–38° C/90°–100° F con-
stitutes a reason to believe that the in-
dividual has altered or substituted the
specimen (see paragraph (e)(2)(i) of this
section). In such cases, the individual
supplying the specimen may volunteer
to have his or her oral temperature
taken to provide evidence to counter
the reason to believe the individual
may have altered or substituted the
specimen.

(14) Immediately after the specimen
is collected, the collection site person
shall also inspect the specimen to de-
termine its color and look for any signs
of contaminants. Any unusual findings
shall be noted on the urine custody and
control form.

(15) All specimens suspected of being
adulterated shall be forwarded to the
laboratory for testing.

(16) Whenever there is reason to be-
lieve that a particular individual has
altered or substituted the specimen as
described in paragraph (e)(2) (i) or (iii)
of this section, a second specimen shall

be obtained as soon as possible under
the direct observation of a same gender
collection site person.

(17) Both the individual being tested
and the collection site person shall
keep the specimen in view at all times
prior to its being sealed and labeled. As
provided below, the specimen shall be
sealed (by placement of a tamperproof
seal over the bottle cap and down the
sides of the bottle) and labeled in the
presence of the employee. If the speci-
men is transferred to a second bottle,
the collection site person shall request
the individual to observe the transfer
of the specimen and the placement of
the tamperproof seal over the bottle
cap and down the sides of the bottle.

(18) The collection site person and
the individual being tested shall be
present at the same time during proce-
dures outlined in paragraphs (f)(19)–
(f)(22) of this section.

(19) The collection site person shall
place securely on the bottle an identi-
fication label which contains the date,
the individual’s specimen number, and
any other identifying information pro-
vided or required by the employer. If
separate from the label, the
tamperproof seal shall also be applied.

(20) The individual shall initial the
identification label on the specimen
bottle for the purpose of certifying
that it is the specimen collected from
him or her.

(21) The collection site person shall
enter on the drug testing custody and
control form all information identify-
ing the specimen. The collection site
person shall sign the drug testing cus-
tody and control form certifying that
the collection was accomplished ac-
cording to the applicable Federal re-
quirements.

(22)(i) The individual shall be asked
to read and sign a statement on the
drug testing custody and control form
certifying that the specimen identified
as having been collected from him or
her is in fact the specimen he or she
provided.

(ii) When specified by DOT agency
regulation or required by the collection
site (other than an employer site) or by
the laboratory, the employee may be
required to sign a consent or release
form authorizing the collection of the
specimen, analysis of the specimen for
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designated controlled substances, and
release of the results to the employer.
The employee may not be required to
waive liability with respect to neg-
ligence on the part of any person par-
ticipating in the collection, handling
or analysis of the specimen or to in-
demnify any person for the negligence
of others.

(23) The collection site person shall
complete the chain of custody portion
of the drug testing custody and control
form to indicate receipt of the speci-
men from the employee and shall cer-
tify proper completion of the collec-
tion.

(24) The urine specimen and chain of
custody form are now ready for ship-
ment. If the specimen is not imme-
diately prepared for shipment, the col-
lection site person shall ensure that it
is appropriately safeguarded during
temporary storage.

(25)(i) While any part of the above
chain of custody procedures is being
performed, it is essential that the urine
specimen and custody documents be
under the control of the involved col-
lection site person. If the involved col-
lection site person leaves his or her
work station momentarily, the collec-
tion site person shall take the speci-
men and drug testing custody and con-
trol form with him or her or shall se-
cure them. After the collection site
person returns to the work station, the
custody process will continue. If the
collection site person is leaving for an
extended period of time, he or she shall
package the specimen for mailing be-
fore leaving the site.

(ii) The collection site person shall
not leave the collection site in the in-
terval between presentation of the
specimen by the employee and secure-
ment of the sample with an identifying
label bearing the employee’s specimen
identification number (shown on the
urine custody and control form) and
seal initialed by the employee. If it be-
comes necessary for the collection site
person to leave the site during this in-
terval, the collection shall be nullified
and (at the election of the employer) a
new collection begun.

(g) Collection control. To the maxi-
mum extent possible, collection site
personnel shall keep the individual’s
specimen bottle within sight both be-

fore and after the individual has uri-
nated. After the specimen is collected,
it shall be properly sealed and labeled.

(h) Transportation to laboratory. Col-
lection site personnel shall arrange to
ship the collected specimen to the drug
testing laboratory. The specimens shall
be placed in shipping containers de-
signed to minimize the possibility of
damage during shipment (e.g., speci-
men boxes and/or padded mailers); and
those containers shall be securely
sealed to eliminate the possibility of
undetected tampering with the speci-
men and/or the form. On the tape seal-
ing the shipping container, the collec-
tion site person shall sign and enter
the date specimens were sealed in the
shipping container for shipment. The
collection site person shall ensure that
the chain of custody documentation is
enclosed in each container sealed for
shipment to the drug testing labora-
tory. Since specimens and documenta-
tion are sealed in shipping containers
that would indicate any tampering dur-
ing transit to the laboratory and couri-
ers, express carriers, and postal service
personnel do not have access to the
chain of custody forms, there is no re-
quirement that such personnel docu-
ment chain of custody for the shipping
container during transit. Nor is there a
requirement that there be a chain of
custody entry when a specimen which
is sealed in such a shipping container is
put into or taken out of secure storage
at the collection site prior to pickup by
such personnel. This means that the
chain of custody is not broken, and a
test shall not be canceled, because
couriers, express carriers, postal serv-
ice personnel, or similar persons in-
volved solely with the transportation
of a specimen to a laboratory, have not
documented their participation in the
chain of custody documentation or be-
cause the chain of custody does not
contain entries related to putting the
specimen into or removing it from se-
cure temporary storage at the collec-
tion site.

(i) Failure to cooperate. If the em-
ployee refuses to cooperate with the
collection process, the collection site
person shall inform the employer rep-
resentative and shall document the
non-cooperation on the drug testing
custody and control form.
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(j) Employee requiring medical atten-
tion. If the sample is being collected
from an employee in need of medical
attention (e.g., as part of a post-acci-
dent test given in an emergency medi-
cal facility), necessary medical atten-
tion shall not be delayed in order to
collect the specimen.

(k) Use of chain of custody form. A
chain of custody form (and a labora-
tory internal chain of custody docu-
ment, where applicable), shall be used
for maintaining control and account-
ability of each specimen from the point
of collection to final disposition of the
specimen. The date and purpose shall
be documented on the form each time a
specimen is handled or transferred and
every individual in the chain of cus-
tody shall be identified. Since speci-
mens and documentation are sealed in
shipping containers that would indi-
cate any tampering during transit to
the laboratory and couriers, express
carriers, and postal service personnel
do not have access to the chain of cus-
tody forms, there is no requirement
that such personnel document chain of
custody for the shipping container dur-
ing transit. Nor is there a requirement
that there be a chain of custody entry
when a specimen which is sealed in
such a shipping container is put into or
taken out of secure storage at the col-
lection site prior to pickup by such
personnel. This means that the chain
of custody is not broken, and a test
shall not be canceled, because couriers,
express carriers, postal service person-
nel, or similar persons involved solely
with the transportation of a specimen
to a laboratory, have not documented
their participation in the chain of cus-
tody documentation or because the
chain of custody does not contain en-
tries related to putting the specimen
into or removing it from secure tem-
porary storage at the collection site.
Every effort shall be made to minimize
the number of persons handling speci-
mens.

[54 FR 49866, Dec. 1, 1989, as amended at 59
FR 7355, Feb. 15, 1994; 59 FR 43000, Aug. 19,
1994; 61 FR 37699, July 19, 1996]

§ 40.27 Laboratory personnel.
(a) Day-to-day management. (1) The

laboratory shall have a qualified indi-
vidual to assume professional, organi-

zational, educational, and administra-
tive responsibility for the laboratory’s
urine drug testing facility.

(2) This individual shall have docu-
mented scientific qualifications in ana-
lytical forensic toxicology. Minimum
qualifications are:

(i) Certification as a laboratory di-
rector by a State in forensic or clinical
laboratory toxicology; or

(ii) A Ph.D. in one of the natural
sciences with an adequate undergradu-
ate and graduate education in biology,
chemistry, and pharmacology or toxi-
cology; or

(iii) Training and experience com-
parable to a Ph.D. in one of the natural
sciences, such as a medical or scientific
degree with additional training and
laboratory/research experience in biol-
ogy, chemistry, and pharmacology or
toxicology; and

(iv) In addition to the requirements
in paragraph (a)(2) (i), (ii), or (iii) of
this section, minimum qualifications
also require:

(A) Appropriate experience in analyt-
ical forensic toxicology including expe-
rience with the analysis of biological
material for drugs of abuse, and

(B) Appropriate training and/or expe-
rience in forensic applications of ana-
lytical toxicology, e.g., publications,
court testimony, research concerning
analytical toxicology of drugs of abuse,
or other factors which qualify the indi-
vidual as an expert witness in forensic
toxicology.

(3) This individual shall be engaged
in and responsible for the day-to-day
management of the drug testing lab-
oratory even where another individual
has overall responsibility for an entire
multi-specialty laboratory.

(4) This individual shall be respon-
sible for ensuring that there are
enough personnel with adequate train-
ing and experience to supervise and
conduct the work of the drug testing
laboratory. He or she shall assure the
continued competency of laboratory
personnel by documenting their in-
service training, reviewing their work
performance, and verifying their skills.

(5) This individual shall be respon-
sible for the laboratory’s having a pro-
cedure manual which is complete, up-
to-date, available for personnel per-
forming tests, and followed by those
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personnel. The procedure manual shall
be reviewed, signed, and dated by this
responsible individual whenever proce-
dures are first placed into use or
changed or when a new individual as-
sumes responsibility for management
of the drug testing laboratory. Copies
of all procedures and dates on which
they are in effect shall be maintained.
(Specific contents of the procedure
manual are described in § 40.29(n)(1).)

(6) This individual shall be respon-
sible for maintaining a quality assur-
ance program to assure the proper per-
formance and reporting of all test re-
sults; for maintaining acceptable ana-
lytical performance for all controls and
standards; for maintaining quality con-
trol testing; and for assuring and docu-
menting the validity, reliability, accu-
racy, precision, and performance char-
acteristics of each test and test sys-
tem.

(7) This individual shall be respon-
sible for taking all remedial actions
necessary to maintain satisfactory op-
eration and performance of the labora-
tory in response to quality control sys-
tems not being within performance
specifications, errors in result report-
ing or in analysis of performance test-
ing results. This individual shall en-
sure that sample results are not re-
ported until all corrective actions have
been taken and he or she can assure
that the tests results provided are ac-
curate and reliable.

(b) Test validation. The laboratory’s
urine drug testing facility shall have a
qualified individual(s) who reviews all
pertinent data and quality control re-
sults in order to attest to the validity
of the laboratory’s test reports. A lab-
oratory may designate more than one
person to perform this function. This
individual(s) may be any employee who
is qualified to be responsible for day-
to-day management or operation of the
drug testing laboratory.

(c) Day-to-day operations and super-
vision of analysts. The laboratory’s
urine drug testing facility shall have
an individual to be responsible for day-
to-day operations and to supervise the
technical analysts. This individual(s)
shall have at least a bachelor’s degree
in the chemical or biological sciences
or medical technology or equivalent.
He or she shall have training and expe-

rience in the theory and practice of the
procedures used in the laboratory, re-
sulting in his or her thorough under-
standing of quality control practices
and procedures; the review, interpreta-
tion, and reporting of test results;
maintenance of chain of custody; and
proper remedial actions to be taken in
response to test systems being out of
control limits or detecting aberrant
test or quality control results.

(d) Other personnel. Other technicians
or nontechnical staff shall have the
necessary training and skills for the
tasks assigned.

(e) Training. The laboratory’s urine
drug testing program shall make avail-
able continuing education programs to
meet the needs of laboratory personnel.

(f) Files. Laboratory personnel files
shall include: resume of training and
experience, certification or license if
any; references; job descriptions;
records of performance evaluation and
advancement; incident reports; and re-
sults of tests which establish employee
competency for the position he or she
holds, such as a test for color blind-
ness, if appropriate.

§ 40.29 Laboratory analysis proce-
dures.

(a) Security and chain of custody. (1)
Drug testing laboratories shall be se-
cure at all times. They shall have in
place sufficient security measures to
control access to the premises and to
ensure that no unauthorized personnel
handle specimens or gain access to the
laboratory process or to areas where
records are stored. Access to these se-
cured areas shall be limited to specifi-
cally authorized individuals whose au-
thorization is documented. With the
exception of personnel authorized to
conduct inspections on behalf of Fed-
eral agencies for which the laboratory
is engaged in urine testing or on behalf
of DHHS, all authorized visitors and
maintenance and service personnel
shall be escorted at all times. Docu-
mentation of individuals accessing
these areas, dates, and time of entry
and purpose of entry must be main-
tained.

(2) Laboratories shall use chain of
custody procedures to maintain control
and accountability of specimens from
receipt through completion of testing,
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reporting of results during storage, and
continuing until final disposition of
specimens. The date and purpose shall
be documented on an appropriate chain
of custody form each time a specimen
is handled or transferred and every in-
dividual in the chain shall be identi-
fied. Accordingly, authorized techni-
cians shall be responsible for each
urine specimen or aliquot in their pos-
session and shall sign and complete
chain of custody forms for those speci-
mens or aliquots as they are received.

(b) Receiving. (1)(i) When a shipment
of specimens is received, laboratory
personnel shall inspect each package
for evidence of possible tampering and
compare information on specimen bot-
tles within each package to the infor-
mation on the accompanying chain of
custody forms. Any direct evidence of
tampering or discrepancies in the in-
formation on specimen bottles and the
employer’s chain of custody forms at-
tached to the shipment shall be imme-
diately reported to the employer and
shall be noted on the laboratory’s
chain of custody form which shall ac-
company the specimens while they are
in the laboratory’s possession.

(ii) Where the employer has used the
split sample method, and the labora-
tory observes that the split specimen is
untestable, inadequate, or unavailable
for testing, the laboratory shall never-
theless test the primary specimen. The
laboratory does not inform the MRO or
the employer of the untestability, in-
adequacy, or unavailability of the split
specimen until and unless the primary
specimen is a verified positive test and
the MRO has informed the laboratory
that the employee has requested a test
of the split specimen.

(2) In situations where the employer
uses the split sample collection meth-
od, the laboratory shall log in the split
specimen, with the split specimen bot-
tle seal remaining intact. The labora-
tory shall store this sample securely
(see paragraph (c) of this section). If
the result of the test of the primary
specimen is negative, the laboratory
may discard the split specimen. If the
result of the test of the primary speci-
men is positive, the laboratory shall
retain the split specimen in frozen
storage for 60 days from the date on
which the laboratory acquires it (see

paragraph (h) of this section). Follow-
ing the end of the 60-day period, if not
informed by the MRO that the em-
ployee has requested a test of the split
specimen, the laboratory may discard
the split specimen.

(3) When directed in writing by the
MRO to forward the split specimen to
another DHHS-certified laboratory for
analysis, the second laboratory shall
analyze the split specimen by GC/MS to
reconfirm the presence of the drug(s) or
drug metabolite(s) found in the pri-
mary specimen. Such GC/MS confirma-
tion shall be conducted without regard
to the cutoff levels of § 40.29(f). The
split specimen shall be retained in
long-term storage for one year by the
laboratory conducting the analysis of
the split specimen (or longer if litiga-
tion concerning the test is pending).

(c) Short-term refrigerated storage.
Specimens that do not receive an ini-
tial test within 7 days of arrival at the
laboratory shall be placed in secure re-
frigeration units. Temperatures shall
not exceed 6°C. Emergency power
equipment shall be available in case of
prolonged power failure.

(d) Specimen processing. Laboratory
facilities for urine drug testing will
normally process specimens by group-
ing them into batches. The number of
specimens in each batch may vary sig-
nificantly depending on the size of the
laboratory and its workload. When con-
ducting either initial or confirmatory
tests, every batch shall contain an ap-
propriate number of standards for cali-
brating the instrumentation and a
minimum of 10 percent controls. Both
quality control and blind performance
test samples shall appear as ordinary
samples to laboratory analysts.

(e) Initial test. (1) The initial test
shall use an immunoassay which meets
the requirements of the Food and Drug
Administration for commercial dis-
tribution. The following initial cutoff
levels shall be used when screening
specimens to determine whether they
are negative for these five drugs or
classes of drugs:

Initial test cut-
off levels (ng/

ml)

Marijuana metabolites ................................... 50
Cocaine metabolites ...................................... 300
Opiate metabolites ......................................... * 300
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Initial test cut-
off levels (ng/

ml)

Phencyclidine ................................................. 25
Amphetamines ............................................... 1,000

*¥25 ng/ml if immunoassay specific for free morphine.

(2) These cutoff levels are subject to
change by the Department of Health
and Human Services as advances in
technology or other considerations
warrant identification of these sub-
stances at other concentrations.

(f) Confirmatory test. (1) All specimens
identified as positive on the initial test
shall be confirmed using gas chroma-
tography/mass spectrometry (GC/MS)
techniques at the cutoff levels listed in
this paragraph for each drug. All con-
firmations shall be by quantitative
analysis. Concentrations that exceed
the linear region of the standard curve
shall be documented in the laboratory
record as ‘‘greater than highest stand-
ard curve value.’’

Confirmatory
test cutoff lev-

els (ng/ml)

Marijuana metabolite 1 ................................... 15
Cocaine metabolite 2 ...................................... 150
Opiates

Morphine .................................................... 300
Codeine ...................................................... 300

Phencyclidine ................................................. 25
Amphetamines:

Amphetamine ............................................. 500
Methamphetamine 3 ................................... 500

1 Delta-9-tetrahydrocannabinol-9-carboxylic acid.
2 Benzoylecgonine.
3 Specimen must also contain amphetamine at a concentra-

tion greater than or equal to 200 ng/ml.

(2) These cutoff levels are subject to
change by the Department of Health
and Human Services as advances in
technology or other considerations
warrant identification of these sub-
stances at other concentrations.

(g) Reporting results. (1) The labora-
tory shall report test results to the em-
ployer’s Medical Review Officer within
an average of 5 working days after re-
ceipt of the specimen by the labora-
tory. Before any test result is reported
(the results of initial tests, confirm-
atory tests, or quality control data), it
shall be reviewed and the test certified
as an accurate report by the respon-
sible individual. The report shall iden-
tify the drugs/metabolites tested for,
whether positive or negative, the speci-
men number assigned by the employer,

and the drug testing laboratory speci-
men identification number (accession
number).

(2) The laboratory shall report as
negative all specimens that are nega-
tive on the initial test or negative on
the confirmatory test. Only specimens
confirmed positive shall be reported
positive for a specific drug.

(3) The Medical Review Officer may
request from the laboratory and the
laboratory shall provide quantitation
of test results. The MRO shall report
whether the test is positive or nega-
tive, and may report the drug(s) for
which there was a positive test, but
shall not disclose the quantitation of
test results to the employer. Provided,
that the MRO may reveal the quantita-
tion of a positive test result to the em-
ployer, the employee, or the
decisionmaker in a lawsuit, grievance,
or other proceeding initiated by or on
behalf of the employee and arising
from a verified positive drug test.

(4) The laboratory may transmit re-
sults to the Medical Review Officer by
various electronic means (for example,
teleprinters, facsimile, or computer) in
a manner designed to ensure confiden-
tiality of the information. Results may
not be provided verbally by telephone.
The laboratory and employer must en-
sure the security of the data trans-
mission and limit access to any data
transmission, storage, and retrieval
system.

(5) The laboratory shall send only to
the Medical Review Officer the original
or a certified true copy of the drug
testing custody and control form (part
2), which, in the case of a report posi-
tive for drug use, shall be signed (after
the required certification block) by the
individual responsible for day-to-day
management of the drug testing lab-
oratory or the individual responsible
for attesting to the validity of the test
reports, and attached to which shall be
a copy of the test report.

(6) The laboratory shall provide the
employer an aggregate quarterly sta-
tistical summary of urinalysis testing
of the employer’s employees. Labora-
tories may provide the report to a con-
sortium provided that the laboratory
provides employer-specific data and
the consortium forwards the employer-
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specific data to the respective employ-
ers within 14 days of receipt of the lab-
oratory report. The laboratory shall
provide the report to the employer or
consortium not more than 14 calendar
days after the end of the quarter cov-
ered by the summary. Laboratory con-
firmation data only shall be included
from test results reported within that
quarter. The summary shall contain
only the following information:

(i) Number of specimens received for
testing;

(ii) Number of specimens confirmed
positive for—

(A) Marijuana metabolite
(B) Cocaine metabolite
(C) Opiates;
(D) Phencyclidine;
(E) Amphetamines;
(iii) Number of specimens for which a

test was not performed.
Quarterly reports shall not contain

personal identifying information or
other data from which it is reasonably
likely that information about individ-
uals’ tests can be readily inferred. If
necessary, in order to prevent disclo-
sure of such data, the laboratory shall
not send such a report until data are
sufficiently aggregated to make such
an inference unlikely. In any quarter
in which a report is withheld for this
reason, or because no testing was con-
ducted, the laboratory shall so inform
the consortium/employer in writing.

(7) The laboratory shall make avail-
able copies of all analytical results for
employer drug testing programs when
requested by DOT or any DOT agency
with regulatory authority over the em-
ployer.

(8) Unless otherwise instructed by
the employer in writing, all records
pertaining to a given urine specimen
shall be retained by the drug testing
laboratory for a minimum of 2 years.

(h) Long-term storage. Long-term fro-
zen storage (¥20°C or less) ensures that
positive urine specimens will be avail-
able for any necessary retest during ad-
ministrative or disciplinary proceed-
ings. Drug testing laboratories shall re-
tain and place in properly secured long-
term frozen storage for a minimum of 1
year all specimens confirmed positive,
in their original labeled specimen bot-
tles. Within this 1-year period, an em-
ployer (or other person designated in a

DOT agency regulation) may request
the laboratory to retain the specimen
for an additional period of time, but if
no such request is received the labora-
tory may discard the specimen after
the end of 1 year, except that the lab-
oratory shall be required to maintain
any specimens known to be under legal
challenge for an indefinite period.

(i) Retesting specimens. Because some
analytes deteriorate or are lost during
freezing and/or storage, quantitation
for a retest is not subject to a specific
cutoff requirement but must provide
data sufficient to confirm the presence
of the drug or metabolite.

(j) Subcontracting. Drug testing lab-
oratories shall not subcontract and
shall perform all work with their own
personnel and equipment. The labora-
tory must be capable of performing
testing for the five classes of drugs
(marijuana, cocaine, opiates,
phencyclidine and amphetamines)
using the initial immunoassay and con-
firmatory GC/MS methods specified in
this part. This paragraph does not pro-
hibit subcontracting of laboratory
analysis if specimens are sent directly
from the collection site to the sub-
contractor, the subcontractor is a lab-
oratory certified by DHHS as required
in this part, the subcontractor per-
forms all analysis and provides storage
required under this part, and the sub-
contractor is responsible to the em-
ployer for compliance with this part
and applicable DOT agency regulations
as if it were the prime contractor.

(k) Laboratory facilities. (1) Labora-
tory facilities shall comply with appli-
cable provisions of any State licensing
requirements.

(2) Laboratories certified in accord-
ance with DHHS Guidelines shall have
the capability, at the same laboratory
premises, of performing initial and
confirmatory tests for each drug or
metabolite for which service is offered.

(l) Inspections. The Secretary, a DOT
agency, any employer utilizing the lab-
oratory, DHHS or any organization
performing laboratory certification on
behalf of DHHS reserves the right to
inspect the laboratory at any time.
Employer contracts with laboratories
for drug testing, as well as contracts
for collection site services, shall per-
mit the employer and the DOT agency
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of jurisdiction (directly or through an
agent) to conduct unannounced inspec-
tions.

(m) Documentation. The drug testing
laboratories shall maintain and make
available for at least 2 years docu-
mentation of all aspects of the testing
process. This 2 year period may be ex-
tended upon written notification by a
DOT agency or by any employer for
which laboratory services are being
provided. The required documentation
shall include personnel files on all indi-
viduals authorized to have access to
specimens; chain of custody docu-
ments; quality assurance/quality con-
trol records; procedure manuals; all
test data (including calibration curves
and any calculations used in determin-
ing test results); reports; performance
records on performance testing; per-
formance on certification inspections;
and hard copies of computer-generated
data. The laboratory shall maintain
documents for any specimen known to
be under legal challenge for an indefi-
nite period.

(n) Additional requirements for certified
laboratories.—(1) Procedure manual.
Each laboratory shall have a procedure
manual which includes the principles
of each test preparation of reagents,
standards and controls, calibration
procedures, derivation of results, lin-
earity of methods, sensitivity of meth-
ods, cutoff values, mechanisms for re-
porting results, controls criteria for
unacceptable specimens and results, re-
medial actions to be taken when the
test systems are outside of acceptable
limits, reagents and expiration dates,
and references. Copies of all procedures
and dates on which they are in effect
shall be maintained as part of the man-
ual.

(2) Standards and controls. Laboratory
standards shall be prepared with pure
drug standards which are properly la-
beled as to content and concentration.
The standards shall be labeled with the
following dates: when received; when
prepared or opened; when placed in
service; and expiration date.

(3) Instruments and equipment. (i) Vol-
umetric pipettes and measuring de-
vices shall be certified for accuracy or
be checked by gravimetric, colori-
metric, or other verification procedure.
Automatic pipettes and dilutors shall

be checked for accuracy and reproduc-
ibility before being placed in service
and checked periodically thereafter.

(ii) There shall be written procedures
for instrument set-up and normal oper-
ation, a schedule for checking critical
operating characteristics for all instru-
ments, tolerance limits for acceptable
function checks and instructions for
major trouble shooting and repair.
Records shall be available on preven-
tive maintenance.

(4) Remedial actions. There shall be
written procedures for the actions to
be taken when systems are out of ac-
ceptable limits or errors are detected.
There shall be documentation that
these procedures are followed and that
all necessary corrective actions are
taken. There shall also be in place sys-
tems to verify all stages of testing and
reporting and documentation that
these procedures are followed.

(5) Personnel available to testify at pro-
ceedings. A laboratory shall have quali-
fied personnel available to testify in an
administrative or disciplinary proceed-
ing against an employee when that pro-
ceeding is based on positive urinalysis
results reported by the laboratory.

(6) The laboratory shall not enter
into any relationship with an employ-
er’s MRO that may be construed as a
potential conflict of interest or derive
any financial benefit by having an em-
ployer use a specific MRO.

[54 FR 49866, Dec. 1, 1989, as amended at 59
FR 7356, Feb. 15, 1994; 59 FR 43001, Aug. 19,
1994]

§ 40.31 Quality assurance and quality
control.

(a) General. Drug testing laboratories
shall have a quality assurance program
which encompasses all aspects of the
testing process including but not lim-
ited to specimen acquisition, chain of
custody security and reporting of re-
sults, initial and confirmatory testing
and validation of analytical proce-
dures. Quality assurance procedures
shall be designed, implemented and re-
viewed to monitor the conduct of each
step of the process of testing for drugs.

(b) Laboratory quality control require-
ments for initial tests. Each analytical
run of specimens to be screened shall
include:
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(1) Urine specimens certified to con-
tain no drug;

(2) Urine specimens fortified with
known standards; and

(3) Positive controls with the drug or
metabolite at or near the cutoff level.

In addition, with each batch of sam-
ples a sufficient number of standards
shall be included to ensure and docu-
ment the linearity of the assay method
over time in the concentration area of
the cutoff. After acceptable values are
obtained for the known standards,
those values will be used to calculate
sample data. Implementation of proce-
dures to ensure the carryover does not
contaminate the testing of an individ-
ual’s specimen shall be documented. A
minimum of 10 percent of all test sam-
ples shall be quality control specimens.
Laboratory quality control samples,
prepared from spiked urine samples of
determined concentration shall be in-
cluded in the run and should appear as
normal samples to laboratory analysts.
One percent of each run, with a mini-
mum of at least one sample, shall be
the laboratory’s own quality control
samples.

(c) Laboratory quality control require-
ments for confirmation tests. Each ana-
lytical run of specimens to be con-
firmed shall include:

(1) Urine specimens certified to con-
tain no drug;

(2) Urine specimens fortified with
known standards; and

(3) Positive controls with the drug or
metabolite at or near the cutoff level.
The linearity and precision of the
method shall be periodically docu-
mented. Implementation of procedures
to ensure that carryover does not con-
taminate the testing of an individual’s
specimen shall also be documented.

(d) Employer blind performance test
procedures. (1) Each employer covered
by DOT agency drug testing regula-
tions shall use blind testing quality
control procedures as provided in this
paragraph.

(2) Each employer shall submit three
blind performance test specimens for
each 100 employee specimens it sub-
mits, up to a maximum of 100 blind per-
formance test specimens submitted per
quarter. A DOT agency may increase
this per quarter maximum number of
samples if doing so is necessary to en-

sure adequate quality control of em-
ployers or consortiums with very large
numbers of employees.

(3) For employers with 2000 or more
covered employees, approximately 80
percent of the blind performance test
samples shall be blank (i.e., containing
no drug or otherwise as approved by a
DOT agency) and the remaining sam-
ples shall be positive for one or more
drugs per sample in a distribution such
that all the drugs to be tested are in-
cluded in approximately equal fre-
quencies of challenge. The positive
samples shall be spiked only with those
drugs for which the employer is test-
ing. This paragraph shall not be con-
strued to prohibit spiking of other (po-
tentially interfering) compounds, as
technically appropriate, in order to
verify the specificity of a particular
assay.

(4) Employers with fewer than 2000
covered employees may submit blind
performance test specimens as pro-
vided in paragraph (d)(3) of this sec-
tion. Such employers may also submit
only blank samples or may submit two
separately labeled portions of a speci-
men from the same non-covered em-
ployee.

(5) Consortiums shall be responsible
for the submission of blind samples on
behalf of their members. The blind
sampling rate shall apply to the total
number of samples submitted by the
consortium.

(6) The DOT agency concerned shall
investigate, or shall refer to DHHS for
investigation, any unsatisfactory per-
formance testing result and, based on
this investigation, the laboratory shall
take action to correct the cause of the
unsatisfactory performance test result.
A record shall be made of the inves-
tigative findings and the corrective ac-
tion taken by the laboratory, and that
record shall be dated and signed by the
individual responsible for the day-to-
day management and operation of the
drug testing laboratory. Then the DOT
agency shall send the document to the
employer as a report of the unsatisfac-
tory performance testing incident. The
DOT agency shall ensure notification
of the finding to DHHS.

(7) Should a false positive error occur
on a blind performance test specimen
and the error is determined to be an
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administrative error (clerical, sample
mixup, etc.), the employer shall
promptly notify the DOT agency con-
cerned. The DOT agency and the em-
ployer shall require the laboratory to
take corrective action to minimize the
occurrence of the particular error in
the future, and, if there is reason to be-
lieve the error could have been sys-
temic, the DOT agency may also re-
quire review and reanalysis of pre-
viously run specimens.

(8) Should a false positive error occur
on a blind performance test specimen
and the error is determined to be a
technical or methodological error, the
employer shall instruct the laboratory
to submit all quality control data from
the batch of specimens which included
the false positive specimen to the DOT
agency concerned. In addition, the lab-
oratory shall retest all specimens ana-
lyzed positive for that drug or
metabolite from the time of final reso-
lution of the error back to the time of
the last satisfactory performance test
cycle. This retesting shall be docu-
mented by a statement signed by the
individual responsible for day-to-day
management of the laboratory’s urine
drug testing. The DOT agency con-
cerned may require an on-site review of
the laboratory which may be conducted
unannounced during any hours of oper-
ation of the laboratory. Based on infor-
mation provided by the DOT agency,
DHHS has the option of revoking or
suspending the laboratory’s certifi-
cation or recommending that no fur-
ther action be taken if the case is one
of less serious error in which corrective
action has already been taken, thus
reasonably assuring that the error will
not occur again.

§ 40.33 Reporting and review of re-
sults.

(a) Medical review officer shall review
confirmed positive results. (1) An essen-
tial part of the drug testing program is
the final review of confirmed positive
results from the laboratory. A positive
test result does not automatically
identify an employee/applicant as hav-
ing used drugs in violation of a DOT
agency regulation. An individual with
a detailed knowledge of possible alter-
nate medical explanations is essential
to the review of results. This review

shall be performed by the Medical Re-
view Officer (MRO) prior to the trans-
mission of the results to employer ad-
ministrative officials. The MRO review
shall include review of the chain of cus-
tody to ensure that it is complete and
sufficient on its face.

(2) The duties of the MRO with re-
spect to negative results are purely ad-
ministrative.

(b) Medical review officer—qualifica-
tions and responsibilities. (1) The MRO
shall be a licensed physician with
knowledge of substance abuse disorders
and may be an employee of a transpor-
tation employer or a private physician
retained for this purpose.

(2) [Reserved]
(3) The role of the MRO is to review

and interpret confirmed positive test
results obtained through the employ-
er’s testing program. In carrying out
this responsibility, the MRO shall ex-
amine alternate medical explanations
for any positive test result. This action
may include conducting a medical
interview and review of the individual’s
medical history, or review of any other
relevant biomedical factors. The MRO
shall review all medical records made
available by the tested individual when
a confirmed positive test could have re-
sulted from legally prescribed medica-
tion. The MRO shall not, however, con-
sider the results or urine samples that
are not obtained or processed in ac-
cordance with this part.

(c) Positive test result. (1) Prior to
making a final decision to verify a
positive test result for an individual,
the MRO shall give the individual an
opportunity to discuss the test result
with him or her.

(2) The MRO shall contact the indi-
vidual directly, on a confidential basis,
to determine whether the employee
wishes to discuss the test result. A
staff person under the MRO’s super-
vision may make the initial contact,
and a medically licensed or certified
staff person may gather information
from the employee. Except as provided
in paragraph (c)(5) of this section, the
MRO shall talk directly with the em-
ployee before verifying a test as posi-
tive.

(3) If, after making all reasonable ef-
forts and documenting them, the MRO
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is unable to reach the individual di-
rectly, the MRO shall contact a des-
ignated management official who shall
direct the individual to contact the
MRO as soon as possible. If it becomes
necessary to reach the individual
through the designated management
official, the designated management
official shall employ procedures that
ensure, to the maximum extent prac-
ticable, the requirement that the em-
ployee contact the MRO is held in con-
fidence.

(4) If, after making all reasonable ef-
forts, the designated management offi-
cial is unable to contact the employee,
the employer may place the employee
on temporary medically unqualified
status or medical leave.

(5) The MRO may verify a test as
positive without having communicated
directly with the employee about the
test in three circumstances:

(i) The employee expressly declines
the opportunity to discuss the test;

(ii) Neither the MRO nor the des-
ignated employer representative, after
making all reasonable efforts, has been
able to contact the employee within 14
days of the date on which the MRO re-
ceives the confirmed positive test re-
sult from the laboratory;

(iii) The designated employer rep-
resentative has successfully made and
documented a contact with the em-
ployee and instructed the employee to
contact the MRO (see paragraphs (c)(3)
and (c)(4) of this section), and more
than five days have passed since the
date the employee was successfully
contacted by the designated employer
representative.

(6) If a test is verified positive under
the circumstances specified in para-
graph (c)(5) (ii) or (iii) of this section,
the employee may present to the MRO
information documenting that serious
illness, injury, or other circumstances
unavoidably prevented the employee
from being contacted by the MRO or
designated employer representative
(paragraph (c)(5)(ii) of this section) or
from contacting the MRO (paragraph
(c)(5)(iii) of this section) within the
times provided. The MRO, on the basis
of such information, may reopen the
verification, allowing the employee to
present information concerning a le-
gitimate explanation for the confirmed

positive test. If the MRO concludes
that there is a legitimate explanation,
the MRO declares the test to be nega-
tive.

(7) Following verification of a posi-
tive test result, the MRO shall, as pro-
vided in the employer’s policy, refer
the case to the employer’s employee
assistance or rehabilitation program, if
applicable, to the management official
empowered to recommend or take ad-
ministrative action (or the official’s
designated agent), or both.

(d) Verification for opiates; review for
prescription medication. Before the MRO
verifies a confirmed positive result for
opiates, he or she shall determine that
there is clinical evidence—in addition
to the urine test—of unauthorized use
of any opium, opiate, or opium deriva-
tive (e.g., morphine/codeine). (This re-
quirement does not apply if the em-
ployer’s GC/MS confirmation testing
for opiates confirms the presence of 6-
monoacetylmorphine.)

(e) In a situation in which the em-
ployer has used the single sample
method of collection, the MRO shall
notify each employee who has a con-
firmed positive test that the employee
has 72 hours in which to request a rea-
nalysis of the original specimen, if the
test is verified positive. If requested to
do so by the employee within 72 hours
of the employee’s having been informed
of a verified positive test, the Medical
Review Officer shall direct, in writing,
a reanalysis of the original sample. The
MRO may also direct, in writing, such
a reanalysis if the MRO questions the
accuracy or validity of any test result.
Only the MRO may authorize such a re-
analysis, and such a reanalysis may
take place only at laboratories cer-
tified by DHHS. If the reanalysis fails
to reconfirm the presence of the drug
or drug metabolite, the MRO shall can-
cel the test and report the cancellation
and the reasons for it to the DOT, the
employer and the employee.

(f)(1) In situations in which the em-
ployer uses the split sample method of
collection, the MRO shall notify each
employee who has a confirmed positive
test that the employee has 72 hours in
which to request a test of the split
specimen, if the test is verified as posi-
tive. If the employee requests an analy-
sis of the split specimen within 72
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hours of having been informed of a
verified positive test, the MRO shall di-
rect, in writing, the laboratory to pro-
vide the split specimen to another
DHHS-certified laboratory for analysis.
If the analysis of the split specimen
fails to reconfirm the presence of the
drug(s) or drug metabolite(s) found in
the primary specimen, or if the split
specimen is unavailable, inadequate for
testing or untestable, the MRO shall
cancel the test and report cancellation
and the reasons for it to the DOT, the
employer, and the employee.

(2) If the analysis of the split speci-
men is reconfirmed by the second lab-
oratory for the presence of the drug(s)
or drug metabolites(s), the MRO shall
notify the employer and employee of
the results of the test.

(g) If an employee has not contacted
the MRO within 72 hours, as provided
in paragraphs (e) and (f) of this section,
the employee may present to the MRO
information documenting that serious
illness, injury, inability to contact the
MRO, lack of actual notice of the veri-
fied positive test, or other cir-
cumstances unavoidably prevented the
employee from timely contacting the
MRO. If the MRO concludes that there
is a legitimate explanation for the em-
ployee’s failure to contact the MRO
within 72 hours, the MRO shall direct
that the reanalysis of the primary
specimen or analysis of the split speci-
men, as applicable, be performed.

(h) When the employer uses the split
sample method of collection, the em-
ployee is not authorized to request a
reanalysis of the primary specimen as
provided in paragraph (e) of this sec-
tion.

(i) Disclosure of information. Except as
provided in this paragraph, the MRO
shall not disclose to any third party
medical information provided by the
individual to the MRO as a part of the
testing verification process.

(1) The MRO may disclose such infor-
mation to the employer, a DOT agency
or other Federal safety agency, or a
physician responsible for determining
the medical qualification of the em-
ployee under an applicable DOT agency
regulation, as applicable, only if—

(i) An applicable DOT regulation per-
mits or requires such disclosure;

(ii) In the MRO’s reasonable medical
judgment, the information could result
in the employee being determined to be
medically unqualified under an appli-
cable DOT agency rule; or

(iii) In the MRO’s reasonable medical
judgment, in a situation in which there
is no DOT agency rule establishing
physical qualification standards appli-
cable to the employee, the information
indicates that continued performance
by the employee of his or her safety-
sensitive function could pose a signifi-
cant safety risk.

(2) Before obtaining medical informa-
tion from the employee as part of the
verification process, the MRO shall in-
form the employee that information
may be disclosed to third parties as
provided in this paragraph and the
identity of any parties to whom infor-
mation may be disclosed.

[54 FR 49866, Dec. 1, 1989, as amended at 59
FR 7356, Feb. 15, 1994; 61 FR 37699, July 19,
1996]

§ 40.35 Protection of employee records.

Employer contracts with laboratories
shall require that the laboratory main-
tain employee test records in con-
fidence, as provided in DOT agency reg-
ulations. The contracts shall provide
that the laboratory shall disclose infor-
mation related to a positive drug test
of an individual to the individual, the
employer, or the decisionmaker in a
lawsuit, grievance, or other proceeding
initiated by or on behalf of the individ-
ual and arising from a certified posi-
tive drug test.

§ 40.37 Individual access to test and
laboratory certification results.

Any employee who is the subject of a
drug test conducted under this part
shall, upon written request, have ac-
cess to any records relating to his or
her drug test and any records relating
to the results of any relevant certifi-
cation, review, or revocation-of-certifi-
cation proceedings.

§ 40.39 Use of certified laboratories.

(a) Except as provided in paragraph
(b) of this section, employers subject to
this part shall use only laboratories
certified under the DHHS ‘‘Mandatory
Guidelines for Federal Workplace Drug
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Testing Programs,’’ April 11, 1988, and
subsequent amendments thereto.

(b) Employers subject to this part
may also use laboratories located out-
side the United States if—

(1) The Department of Transpor-
tation, based on a written rec-
ommendation from DHHS, has certified
the laboratory as meeting DHHS lab-
oratory certification standards or
deemed the laboratory fully equivalent
to a laboratory meeting DHHS labora-
tory certification standards; or

(2) The Department of Transpor-
tation, based on a written rec-
ommendation from DHHS, has recog-
nized a foreign certifying organization
as having equivalent laboratory certifi-
cation standards and procedures to
those of DHHS, and the foreign certify-
ing organization has certified the lab-
oratory, pursuant to those equivalent
standards and procedures.

[61 FR 37016, July 16, 1996]

Subpart C—Alcohol Testing

SOURCE: 59 FR 7357, Feb. 15, 1994, unless
otherwise noted.

§ 40.51 The breath alcohol technician.
(a) The breath alcohol technician

(BAT) shall be trained to proficiency in
the operation of the EBT he or she is
using and in the alcohol testing proce-
dures of this part.

(1) Proficiency shall be demonstrated
by successful completion of a course of
instruction which, at a minimum, pro-
vides training in the principles of EBT
methodology, operation, and calibra-
tion checks; the fundamentals of
breath analysis for alcohol content;
and the procedures required in this
part for obtaining a breath sample, and
interpreting and recording EBT re-
sults.

(2) Only courses of instruction for op-
eration of EBTs that are equivalent to
the Department of Transportation
model course, as determined by the Na-
tional Highway Traffic Safety Admin-
istration (NHTSA), may be used to
train BATs to proficiency. On request,
NHTSA will review a BAT instruction
course for equivalency.

(3) The course of instruction shall
provide documentation that the BAT

has demonstrated competence in the
operation of the specific EBT(s) he/she
will use.

(4) Any BAT who will perform an ex-
ternal calibration check of an EBT
shall be trained to proficiency in con-
ducting the check on the particular
model of EBT, to include practical ex-
perience and demonstrated competence
in preparing the breath alcohol simula-
tor or alcohol standard, and in mainte-
nance and calibration of the EBT.

(5) The BAT shall receive additional
training, as needed, to ensure pro-
ficiency, concerning new or additional
devices or changes in technology that
he or she will use.

(6) The employer or its agent shall
establish documentation of the train-
ing and proficiency test of each BAT it
uses to test employees, and maintain
the documentation as provided in
§ 40.83.

(b) A BAT-qualified supervisor of an
employee may conduct the alcohol test
for that employee only if another BAT
is unavailable to perform the test in a
timely manner. A supervisor shall not
serve as a BAT for the employee in any
circumstance prohibited by a DOT op-
erating administration regulation.

(c) Law enforcement officers who
have been certified by state or local
governments to conduct breath alcohol
testing are deemed to be qualified as
BATs. In order for a test conducted by
such an officer to be accepted under
Department of Transportation alcohol
testing requirements, the officer must
have been certified by a state or local
government to use the EBT or non-evi-
dential alcohol screening device that
was used for the test.

[59 FR 7357, Feb. 15, 1994, as amended at 60
FR 19679, Apr. 20, 1995]

§ 40.53 Devices to be used for breath
alcohol tests.

(a) For screening tests, employers
shall use only EBTs. When the em-
ployer uses for a screening test an EBT
that does not meet the requirements of
paragraphs (b) (1) through (3) of this
section, the employer shall use a log
book in conjunction with the EBT (see
§ 40.59(c)).

(b) For confirmation tests, employers
shall use EBTs that meet the following
requirements:
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(1) EBTs shall have the capability of
providing, independently or by direct
link to a separate printer, a printed re-
sult in triplicate (or three consecutive
identical copies) of each breath test
and of the operations specified in para-
graphs (b) (2) and (3) of this section.

(2) EBTs shall be capable of assigning
a unique and sequential number to
each completed test, with the number
capable of being read by the BAT and
the employee before each test and
being printed out on each copy of the
result.

(3) EBTs shall be capable of printing
out, on each copy of the result, the
manufacturer’s name for the device,
the device’s serial number, and the
time of the test.

(4) EBTs shall be able to distinguish
alcohol from acetone at the 0.02 alcohol
concentration level.

(5) EBTs shall be capable of the fol-
lowing operations:

(i) Testing an air blank prior to each
collection of breath; and

(ii) Performing an external calibra-
tion check.

§ 40.55 Quality assurance plans for
EBTs.

(a) In order to be used in either
screening or confirmation alcohol test-
ing subject to this part, an EBT shall
have a quality assurance plan (QAP)
developed by the manufacturer.

(1) The plan shall designate the
method or methods to be used to per-
form external calibration checks of the
device, using only calibration devices
on the NHTSA ‘‘Conforming Products
List of Calibrating Units for Breath Al-
cohol Tests.’’

(2) The plan shall specify the mini-
mum intervals for performing external
calibration checks of the device. Inter-
vals shall be specified for different fre-
quencies of use, environmental condi-
tions (e.g., temperature, altitude, hu-
midity), and contexts of operation (e.g.,
stationary or mobile use).

(3) The plan shall specify the toler-
ances on an external calibration check
within which the EBT is regarded to be
in proper calibration.

(4) The plan shall specify inspection,
maintenance, and calibration require-
ments and intervals for the device.

(5) For a plan to be regarded as valid,
the manufacturer shall have submitted
the plan to NHTSA for review and have
received NHTSA approval of the plan.

(b) The employer shall comply with
the NHTSA-approved quality assurance
plan for each EBT it uses for alcohol
screening or confirmation testing sub-
ject to this part.

(1) The employer shall ensure that
external calibration checks of each
EBT are performed as provided in the
QAP.

(2) The employer shall take an EBT
out of service if any external calibra-
tion check results in a reading outside
the tolerances for the EBT set forth in
the QAP. The EBT shall not again be
used for alcohol testing under this part
until it has been serviced and has had
an external calibration check resulting
in a reading within the tolerances for
the EBT.

(3) The employer shall ensure that in-
spection, maintenance, and calibration
of each EBT are performed by the man-
ufacturer or a maintenance representa-
tive certified by the device’s manufac-
turer or a state health agency or other
appropriate state agency. The em-
ployer shall also ensure that each BAT
or other individual who performs an ex-
ternal calibration check of an EBT
used for alcohol testing subject to this
part has demonstrated proficiency in
conducting such a check of the model
of EBT in question.

(4) The employer shall maintain
records of the external calibration
checks of EBTs as provided in § 40.83.

(c) When the employer is not using
the EBT at an alcohol testing site, the
employer shall store the EBT in a se-
cure space.

§ 40.57 Locations for breath alcohol
testing.

(a) Each employer shall conduct alco-
hol testing in a location that affords
visual and aural privacy to the individ-
ual being tested, sufficient to prevent
unauthorized persons from seeing or
hearing test results. All necessary
equipment, personnel, and materials
for breath testing shall be provided at
the location where testing is con-
ducted.

(b) An employer may use a mobile
collection facility (e.g., a van equipped
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for alcohol testing) that meets the re-
quirements of paragraph (a) of this sec-
tion.

(c) No unauthorized persons shall be
permitted access to the testing loca-
tion when the EBT remains unsecured
or, in order to prevent such persons
from seeing or hearing a testing result,
at any time when testing is being con-
ducted.

(d) In unusual circumstances (e.g.,
when it is essential to conduct a test
outdoors at the scene of an accident), a
test may be conducted at a location
that does not fully meet the require-
ments of paragraph (a) of this section.
In such a case, the employer or BAT
shall provide visual and aural privacy
to the employee to the greatest extent
practicable.

(e) The BAT shall supervise only one
employee’s use of the EBT at a time.
The BAT shall not leave the alcohol
testing location while the testing pro-
cedure for a given employee (see §§ 40.61
through 40.65) is in progress.

§ 40.59 The breath alcohol testing
form.

(a) Each employer shall use the
breath alcohol testing form prescribed
under this part. The form is found in
appendix A to this subpart. Employers
may not modify or revise this form, ex-
cept that a form directly generated by
an EBT may omit the space for affixing
a separate printed result to the form.

(b) The form shall provide triplicate
(or three consecutive identical) copies.
Copy 1 (white) shall be transmitted to
the employer. Copy 2 (green) shall be
provided to the employee. Copy 3 (blue)
shall be retained by the BAT. Except
for a form generated by an EBT, the
form shall be 81⁄2 by 11 inches in size.

[59 FR 7357, Feb. 15, 1994, as amended at 59
FR 43001, Aug. 19, 1994; 60 FR 19679, Apr. 20,
1995]

§ 40.61 Preparation for breath alcohol
testing.

(a) When the employee enters the al-
cohol testing location, the BAT will re-
quire him or her to provide positive
identification (e.g., through use of a
photo I.D. card or identification by an
employer representative). On request
by the employee, the BAT shall provide
positive identification to the employee.

(b) The BAT shall explain the testing
procedure to the employee.

§ 40.63 Procedures for screening tests.

(a) The BAT shall complete Step 1 on
the Breath Alcohol Testing Form. The
employee shall then complete Step 2 on
the form, signing the certification. Re-
fusal by the employee to sign this cer-
tification shall be regarded as a refusal
to take the test.

(b) An individually-sealed mouth-
piece shall be opened in view of the em-
ployee and BAT and attached to the
EBT in accordance with the manufac-
turer’s instructions.

(c) The BAT shall instruct the em-
ployee to blow forcefully into the
mouthpiece for at least 6 seconds or
until the EBT indicates that an ade-
quate amount of breath has been ob-
tained.

(d)(1) If the EBT does not meet the
requirements of § 40.53(b) (1) through
(3), the BAT shall ensure, before a
screening test is administered to each
employee, that he or she and the em-
ployee read the sequential test number
displayed on the EBT. The BAT shall
record the displayed result, test num-
ber, testing device, serial number of
the testing device, and time in Step #
of the form.

(2) If the EBT does not meet the re-
quirements of § 40.53(b)(1) through (3),
the BAT and the employee shall take
the following steps:

(i) Show the employee the result dis-
played on the EBT. The BAT shall
record the displayed result, test num-
ber, testing device, serial number of
the testing device, time and quantified
result in Step 3 of the form.

(ii) Record the test number, date of
the test, name of the BAT, location,
and quantified test result in the log
book. The employee shall initial the
log book entry.

(3) If the EBT provides a printed re-
sult, but does not print the results di-
rectly onto the form, the BAT shall
show the employee the result displayed
on the EBT. The BAT shall then affix
the test result printout to the breath
alcohol test form in the designated
space, using a method that will provide
clear evidence of removal (e.g., tamper-
evident tape).
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(4) If the EBT prints the test results
directly onto the form, the BAT shall
show the employee the result displayed
on the EBT.

(e)(1) In any case in which the result
of the screening test is a breath alcohol
concentration of less than 0.02, the
BAT shall date the form and sign the
certification in Step 3 of the form. The
employee shall sign the certification
and fill in the date in Step 4 of the
form.

(2) No further testing is authorized.
The BAT shall transmit the result of
less than 0.02 to the employer in a con-
fidential manner, and the employer
shall receive and store the information
so as to ensure that confidentiality is
maintained as required by § 40.81.

(3) If the employee does not sign the
certification in Step 4 of the form for a
test, it shall not be considered a refusal
to be tested. In this event, the BAT
shall note the employee’s failure to
sign in the ‘‘Remarks’’ section of the
form.

(4) If a test result printed by the EBT
(see paragraph (d)(3) or (d)(4) of this
section) does not match the displayed
result, or if a sequential test number
printed by the EBT does not match the
sequential test number displayed by
the EBT prior to the screening test (see
paragraph (d)(1) of this section), the
BAT shall note the disparity in the
‘‘Remarks’’ section. Both the employee
and the BAT shall initial and sign the
notation. In accordance with § 40.79, the
test is invalid and the employee shall
be so advised.

(f) If the result of the screening test
is an alcohol concentration of 0.02 or
greater, a confirmation test shall be
performed as provided in § 40.65.

(g) If the confirmation test will be
conducted by a different BAT, the BAT
who conducts the screening test shall
complete and sign the form and log
book entry. The BAT will provide the
employee with Copy 2 of the form.

(h) If the confirmation test will be
conducted at a different site from the
screening test, the employer or its
agent shall ensure that—

(1) The employee is advised against
taking any of the actions mentioned in
the first sentence of § 40.65(b) of this
part;

(2) The employee is advised that he
or she must not drive, perform safety-
sensitive duties, or operate heavy
equipment, as noted in Block 4 of the
alcohol testing form; and

(3) The employee is under observa-
tion of a BAT, STT, or other employer
personnel while in transit from the
screening test site to the confirmation
test site.

[59 FR 7357, Feb. 15, 1994, as amended at 59
FR 43001, Aug. 19, 1994; 60 FR 19679, Apr. 20,
1995]

§ 40.65 Procedures for confirmation
tests.

(a) If a BAT other than the one who
conducted the screening test is con-
ducting the confirmation test, the new
BAT shall follow the procedures of
§ 40.61.

(b) The BAT shall instruct the em-
ployee not to eat, drink, put any object
or substance in his or her mouth, and,
to the extent possible, not belch during
a waiting period before the confirma-
tion test. This time period begins with
the completion of the screening test,
and shall not be less than 15 minutes.
The confirmation test shall be con-
ducted within 30 minutes of the com-
pletion of the screening test. The BAT
shall explain to the employee the rea-
son for this requirement (i.e., to pre-
vent any accumulation of mouth alco-
hol leading to an artificially high read-
ing) and the fact that it is for the em-
ployee’s benefit. The BAT shall also ex-
plain that the test will be conducted at
the end of the waiting period, even if
the employee has disregarded the in-
struction. If the BAT becomes aware
that the employee has not complied
with this instruction, the BAT shall so
note in the ‘‘Remarks’’ section of the
form. If the BAT conducts the con-
firmation test more than 30 minutes
after the result of the screening test
has been obtained, the BAT shall note
in the ‘‘Remarks’’ section of the form
the time that elapsed between the
screening and confirmation tests and
the reason why the confirmation test
could not be conducted within 30 min-
utes of the screening test.

(c)(1) If a BAT other than the one
who conducted the screening test is
conducting the confirmation test, the
new BAT shall initiate a new Breath
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Alcohol Testing form. The BAT shall
complete Step 1 on the form. The em-
ployee shall then complete Step 2 on
the form, signing the certification. Re-
fusal by the employee to sign this cer-
tification shall be regarded as a refusal
to take the test. The BAT shall note in
the ‘‘Remarks’’ section of the form
that a different BAT conducted the
screening test.

(2) In all cases, the procedures of
§ 40.63 (a), (b), and (c) shall be followed.
A new mouthpiece shall be used for the
confirmation test.

(d) Before the confirmation test is
administered for each employee, the
BAT shall ensure that the EBT reg-
isters 0.00 on an air blank. If the read-
ing is greater than 0.00, the BAT shall
conduct one more air blank. If the
reading is greater than 0.00, testing
shall not proceed using that instru-
ment, which shall be taken out of serv-
ice. However, testing may proceed on
another instrument. Any EBT taken
out of service because of failure to per-
form an air blank accurately shall not
be used for testing until a check of ex-
ternal calibration is completed and the
EBT is found to be within tolerance
limits.

(e) Before the confirmation test is
administered for each employee, the
BAT shall ensure that he or she and
the employee read the sequential test
number displayed by the EBT.

(f) In the event that the screening
and confirmation test results are not
identical, the confirmation test result
is deemed to be the final result upon
which any action under operating ad-
ministration rules shall be based.

(g)(1) If the EBT provides a printed
result, but does not print the results
directly onto the form, the BAT shall
show the employee the result displayed
on the EBT. The BAT shall then affix
the test result printout to the breath
alcohol test form in the designated
space, using a method that will provide
clear evidence of removal (e.g., tamper-
evident tape).

(2) If the EBT prints the test results
directly onto the form, the BAT shall
show the employee the result displayed
on the EBT.

(h)(1) Following the completion of
the test, the BAT shall date the form
and sign the certification in Step 3 of

the form. The employee shall sign the
certification and fill in the date in
Step 4 of the form.

(2) If the employee does not sign the
certification in Step 4 of the form, it
shall not be considered a refusal to be
tested. In this event, the BAT shall
note the employee’s failure to sign in
the ‘‘Remarks’’ section.

(3) If a test result printed by the EBT
(see paragraph (g)(1) or (g)(2) of this
section) does not match the displayed
result, or if a sequential test number
printed by the EBT does not match the
sequential test number displayed by
the EBT prior to the confirmation test
(see paragraph (e) of this section), the
BAT shall note the disparity in the
‘‘Remarks’’ section. Both the employee
and the BAT shall initial and sign the
notation. In accordance with § 40.79, the
test is invalid and the employee shall
be so advised.

(i) The BAT shall transmit all results
to the employer in a confidential man-
ner.

(1) Each employer shall designate one
or more employer representatives for
the purpose of receiving and handling
alcohol testing results in a confidential
manner. All communications by BATs
to the employer concerning the alcohol
testing results of employees shall be to
a designated employer representative.

(2) Such transmission may be in writ-
ing (the employer copy (Copy 1) of the
breath alcohol testing form), in person
or by telephone or electronic means,
but the BAT shall ensure immediate
transmission to the employer of results
that require the employer to prevent
the employee from performing a safe-
ty-sensitive function.

(3) If the initial transmission is not
in writing (e.g., by telephone), the em-
ployer shall establish a mechanism to
verify the identity of the BAT provid-
ing the information.

(4) If the initial transmission is not
in writing, the BAT shall follow the
initial transmission by providing to
the employer the employer’s copy of
the breath alcohol testing form. The
employer shall store the information
so as to ensure that confidentiality is
maintained as required by § 40.81.

[59 FR 7357, Feb. 15, 1994, as amended at 59
FR 43002, Aug. 19, 1994; 60 FR 19679, Apr. 20,
1995]
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§ 40.67 Refusals to test and
uncompleted tests.

(a) Refusal by an employee to com-
plete and sign the breath alcohol test-
ing form (Step 2), to provide breath, to
provide an adequate amount of breath,
or otherwise to cooperate with the
testing process in a way that prevents
the completion of the test, shall be
noted by the BAT in the remarks sec-
tion of the form. The testing process
shall be terminated and the BAT shall
immediately notify the employer.

(b) If a screening or confirmation test
cannot be completed, or if an event oc-
curs that would invalidate the test, the
BAT shall, if practicable, begin a new
screening or confirmation test, as ap-
plicable, using a new breath alcohol
testing form with a new sequential test
number (in the case of a screening test
conducted on an EBT that meets the
requirements of § 40.53(b) or in the case
of a confirmation test).

§ 40.69 Inability to provide an ade-
quate amount of breath.

(a) This section sets forth procedures
to be followed in any case in which an
employee is unable, or alleges that he
or she is unable, to provide an amount
of breath sufficient to permit a valid
breath test because of a medical condi-
tion.

(b) The BAT shall again instruct the
employee to attempt to provide an ade-
quate amount of breath. If the em-
ployee refuses to make the attempt,
the BAT shall immediately inform the
employer.

(c) If the employee attempts and fails
to provide an adequate amount of
breath, the BAT shall so note in the
‘‘Remarks’’ section of the breath alco-
hol testing form and immediately in-
form the employer.

(d) If the employee attempts and fails
to provide an adequate amount of
breath, the employer shall proceed as
follows:

(1) [Reserved]
(2) The employer shall direct the em-

ployee to obtain, as soon as practical
after the attempted provision of
breath, an evaluation from a licensed
physician who is acceptable to the em-
ployer concerning the employee’s med-
ical ability to provide an adequate
amount of breath.

(i) If the physician determines, in his
or her reasonable medical judgment,
that a medical condition has, or with a
high degree of probability, could have,
precluded the employee from providing
an adequate amount of breath, the em-
ployee’s failure to provide an adequate
amount of breath shall not be deemed a
refusal to take a test. The physician
shall provide to the employer a written
statement of the basis for his or her
conclusion.

(ii) If the licensed physician, in his or
her reasonable medical judgment, is
unable to make the determination set
forth in paragraph (d)(2)(i) of this sec-
tion the employee’s failure to provide
an adequate amount of breath shall be
regarded as a refusal to take a test.
The licensed physician shall provide a
written statement of the basis for his
or her conclusion to the employer.

§§ 40.71–40.77 [Reserved]

§ 40.79 Invalid tests.

(a) A breath alcohol test shall be in-
valid under the following cir-
cumstances:

(1) The next external calibration
check of an EBT produces a result that
differs by more than the tolerance stat-
ed in the QAP from the known value of
the test standard. In this event, every
test result of 0.02 or above obtained on
the device since the last valid external
calibration check shall be invalid;

(2) The BAT does not observe the
minimum 15-minute waiting period
prior to the confirmation test, as pro-
vided in § 40.65(b);

(3) The BAT does not perform an air
blank of the EBT before a confirmation
test, or an air blank does not result in
a reading of 0.00 prior to the adminis-
tration of the test, as provided in
§ 40.65;

(4) The BAT does not sign the form as
required by §§ 40.63 and 40.65;

(5) The BAT has failed to note on the
remarks section of the form that the
employee has failed or refused to sign
the form following the recording or
printing on or attachment to the form
of the test result;

(6) An EBT fails to print a confirma-
tion test result; or
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(7) On a confirmation test and, where
applicable, on a screening test, the se-
quential test number or alcohol con-
centration displayed on the EBT is not
the same as the sequential test number
or alcohol concentration on the printed
result.

(b) [Reserved]

[59 FR 7357, Feb. 15, 1994, as amended at 59
FR 43002, Aug. 19, 1994]

§ 40.81 Availability and disclosure of
alcohol testing information about
individual employees.

(a) Employers shall maintain records
in a secure manner, so that disclosure
of information to unauthorized persons
does not occur.

(b) Except as required by law or ex-
pressly authorized or required in this
section, no employer shall release cov-
ered employee information that is con-
tained in the records required to be
maintained by this part or by DOT
agency alcohol misuse rules.

(c) An employee subject to testing is
entitled, upon written request, to ob-
tain copies of any records pertaining to
the employee’s use of alcohol, includ-
ing any records pertaining to his or her
alcohol tests. The employer shall
promptly provide the records requested
by the employee. Access to an employ-
ee’s records shall not be contingent
upon payment for records other than
those specifically requested.

(d) Each employer shall permit ac-
cess to all facilities utilized in comply-
ing with the requirements of this part
and DOT agency alcohol misuse rules
to the Secretary of Transportation,
any DOT agency with regulatory au-
thority over the employer, or a state
agency with regulatory authority over
the employer (as authorized by DOT
agency regulations).

(e) When requested by the Secretary
of Transportation, any DOT agency
with regulatory authority over the em-
ployer, or a state agency with regu-
latory authority over the employer (as
authorized by DOT agency regula-
tions), each employer shall make avail-
able copies of all results for employer
alcohol testing conducted under the re-
quirements of this part and any other
information pertaining to the employ-
er’s alcohol misuse prevention pro-
gram. The information shall include

name-specific alcohol test results,
records and reports.

(f) When requested by the National
Transportation Safety Board as part of
an accident investigation, an employer
shall disclose information related to
the employer’s administration of any
post-accident alcohol tests adminis-
tered following the accident under in-
vestigation.

(g) An employer shall make records
available to a subsequent employer
upon receipt of a written request from
a covered employee. Disclosure by the
subsequent employer is permitted only
as expressly authorized by the terms of
the employee’s written request.

(h) An employer may disclose infor-
mation required to be maintained
under this part pertaining to a covered
employee to that employee or to the
decisionmaker in a lawsuit, grievance,
or other proceeding initiated by or on
behalf of the individual, and arising
from the results of an alcohol test ad-
ministered under the requirements of
this part, or from the employer’s deter-
mination that the employee engaged in
conduct prohibited by a DOT agency
alcohol misuse regulation (including,
but not limited to, a worker’s com-
pensation, unemployment compensa-
tion, or other proceeding relating to a
benefit sought by the employee).

(i) An employer shall release infor-
mation regarding a covered employee’s
records as directed by the specific,
written consent of the employee au-
thorizing release of the information to
an identified person. Release of such
information is permitted only in ac-
cordance with the terms of the employ-
ee’s consent.

§ 40.83 Maintenance and disclosure of
records concerning EBTs and BATs.

(a) Each employer or its agent shall
maintain the following records for two
years:

(1) Records of the inspection and
maintenance of each EBT used in em-
ployee testing;

(2) Documentation of the employer’s
compliance with the QAP for each EBT
it uses for alcohol testing under this
part;

(3) Records of the training and pro-
ficiency testing of each BAT used in
employee testing;
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(4) The log books required by
§ 40.59(c).

(b) Each employer or its agent shall
maintain for five years records pertain-
ing to the calibration of each EBT used
in alcohol testing under this part, in-
cluding records of the results of exter-
nal calibration checks.

(c) Records required to be maintained
by this section shall be disclosed on the
same basis as provided in § 40.81.

Subpart D—Non-Evidential
Alcohol Screening Devices

SOURCE: 60 FR 19679, Apr. 20, 1995, unless
otherwise noted.

§ 40.91 Authorization for use of non-ev-
idential alcohol screening devices.

Non-evidential alcohol screening
tests, performed using screening de-
vices included by the National High-
way Traffic Safety Administration on
its conforming products list for non-ev-
idential screening devices, may be used
in lieu of EBTs to perform screening
tests required by operating administra-
tions’ alcohol testing regulations. Non-
evidential screening devices may not
be used for confirmation alcohol tests,
which must be conducted using EBTs
as provided in subpart C of this part.

§ 40.93 The screening test technician.
(a) Anyone meeting the requirements

of this part to be a BAT may act as a
screening test technician (STT), pro-
vided that the individual has dem-
onstrated proficiency in the operation
of the non-evidential screening device
he or she is using.

(b) Any other individual may act as
an STT if he or she successfully com-
pletes a course of instruction concern-
ing the procedures required by this
part for conducting alcohol screening
tests. Only the Department of Trans-
portation model course, or a course of
instruction determined by the Depart-
ment of Transportation’s Office of
Drug Enforcement and Program Com-
pliance to be equivalent to it, may be
used for this purpose.

(c) With respect to any non-eviden-
tial screening device involving
changes, contrasts, or other readings
that are indicated on the device in

terms of color, STTs shall, in order to
be regarded as proficient, be able to
discern correctly these changes, con-
trasts or readings.

(d) The STT shall receive additional
training, as needed, to ensure pro-
ficiency, concerning new or additional
devices or changes in technology that
he or she will use.

(e) The employer or its agent shall
document the training and proficiency
of each STT it uses to test employees
and maintain the documentation as
provided in § 40.83.

(f) The provisions of § 40.51(b) and (c);
§ 40.57; § 40.59; § 40.61; § 40.63 (e)(1)–(2), (f),
(g), and (h); § 40.69; and § 40.81; and other
provisions, as applicable, of this part
apply to STTs as well as to BATs.

§ 40.95 Quality assurance plans for
non-evidential screening devices.

(a) In order to be used for alcohol
screening tests subject to this part, a
non-evidential screening device shall
have an approved quality assurance
plan (QAP) developed by the manufac-
turer and approved by the National
Highway Traffic Safety Administration
(NHTSA).

(1) The plan shall designate the
method or methods to be used to per-
form quality control checks; the tem-
peratures at which the non-evidential
screening device shall be stored and
used, as well as other environmental
conditions (e.g., altitude, humidity)
that may affect the performance of the
device; and, where relevant, the shelf
life of the device.

(2) The QAP shall prohibit the use of
any device that does not pass the speci-
fied quality control checks or that has
passed its expiration date.

(b) The manufacturers’ instructions
on or included in the package for each
saliva testing device shall include di-
rections on the proper use of the de-
vice, the time frame within which the
device must be read and the manner in
which the reading is made.

(c) The employer and its agents shall
comply with the QAP and manufactur-
er’s instructions for each non-eviden-
tial screening device it uses for alcohol
screening tests subject to this Part.
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§ 40.97 Locations for non-evidential al-
cohol screening tests.

(a) Locations for non-evidential alco-
hol screening tests shall meet the same
requirements set forth for breath alco-
hol testing in § 40.57 of this part.

(b) The STT shall supervise only one
employee’s use of a non-evidential
screening device at a time. The STT
shall not leave the alcohol testing loca-
tion while the screening test procedure
for a given employee is in progress.

§ 40.99 Testing forms.
STTs conducting tests using a non-

evidential screening device shall use
the alcohol testing form as provided in
§ 40.59 and appendix B of this part for
the screening test.

§ 40.101 Screening test procedure.
(a) The steps for preparation for test-

ing shall be the same as provided for
breath alcohol testing in § 40.61 of this
part.

(b) The STT shall complete Step 1 on
the form required by § 40.99. The em-
ployee shall then complete Step 2 on
the form, signing the certification. Re-
fusal by the employee to sign this cer-
tification shall be regarded as a refusal
to take the test.

(c) If the employer is using a non-evi-
dential breath testing device, the STT
shall follow the same steps outlined for
screening tests using EBTs in § 40.63.

(d) If the employer is using a saliva
testing device, the STT shall take the
following steps:

(1) The STT shall explain the testing
procedure to the employee.

(2) The STT shall check the expira-
tion date of the saliva testing device,
show the date to the employee, and
shall not use a device at any time sub-
sequent to the expiration date.

(3) The STT shall open an individ-
ually sealed package containing the de-
vice in the presence of the employee.

(4) The STT shall offer the employee
the opportunity to use the swab. If the
employee chooses to use the swab, the
STT shall instruct the employee to in-
sert the absorbent end of the swab into
the employee’s mouth, moving it ac-
tively throughout the mouth for a suf-
ficient time to ensure that it is com-
pletely saturated, as provided in the

manufacturer’s instructions for the de-
vice.

(5) If the employee chooses not to use
the swab, or in all cases in which a new
test is necessary because the device did
not activate (see paragraph (d)(8) of
this section), the STT shall insert the
absorbent end of the swab into the em-
ployee’s mouth, moving it actively
throughout the mouth for a sufficient
time to ensure that it is completely
saturated, as provided in the manufac-
turer’s instructions for the device. The
STT shall wear a surgical grade glove
while doing so.

(6) The STT shall place the device on
a flat surface or otherwise in a position
in which the swab can be firmly placed
into the opening provided in the device
for this purpose. The STT shall insert
the swab into this opening and main-
tain firm pressure on the device until
the device indicates that it is acti-
vated.

(7) If the procedures of paragraph
(d)(3)–(d)(5) of this section are not fol-
lowed successfully (e.g., the swab
breaks, the STT drops the swab on the
floor or another surface, the swab is re-
moved or falls from the device before
the device is activated), the STT shall
discard the device and swab and con-
duct a new test using a new device. The
new device shall be one that has been
under the control of the employer or
STT prior to the test. The STT shall
note in the remarks section of the form
the reason for the new test. In this
case, the STT shall offer the employee
the choice of using the swab himself or
herself or having the STT use the swab.
If the procedures of paragraph (d)(3)–
(d)(5) of this section are not followed
successfully on the new test, the col-
lection shall be terminated and an ex-
planation provided in the remarks sec-
tion of the form. A new test shall then
be conducted, using an EBT for both
the screening and confirmation tests.

(8) If the procedures of paragraph
(d)(3)–(d)(5) of this section are followed
successfully, but the device is not acti-
vated, the STT shall discard the device
and swab and conduct a new test, in
the same manner as provided in para-
graph (d)(7) of this section. In this case,
the STT shall place the swab into the
employee’s mouth to collect saliva for
the new test.
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(9) The STT shall read the result dis-
played on the device two minutes after
inserting the swab into the device. The
STT shall show the device and its read-
ing to the employee and enter the re-
sult on the form.

(10) Devices, swabs, gloves and other
materials used in saliva testing shall
not be reused, and shall be disposed of
in a sanitary manner following their
use, consistent with applicable require-
ments.

(e) In the case of any screening test
performed under this section, the STT,
after determining the alcohol con-
centration result, shall follow the ap-
plicable provisions of § 40.63 (e)(1)–(2),
(f), (g), and (h). The STT shall also
enter, in the ‘‘Remarks’’ section of the
form, a notation that the screening
test was performed using a non-eviden-
tial breath testing device or a saliva
device, as applicable. Following com-
pletion of the screening test, the STT
shall date the form and sign the certifi-
cation in Step 3 of the form.

§ 40.103 Refusals to test and
uncompleted tests.

(a) Refusal by an employee to com-
plete and sign the alcohol testing form
required by § 40.99 (Step 2), to provide a
breath or saliva sample, to provide an
adequate amount of breath, or other-
wise to cooperate in a way that pre-
vents the completion of the testing
process, shall be noted by the STT in
the remarks section of the form. This
constitutes a refusal to test. The test-
ing process shall be terminated and the
STT shall immediately notify the em-
ployer.

(b) If the screening test cannot be
completed, for reasons other than a re-
fusal by the employee, or if an event
occurs that would invalidate the test,
the STT shall, if practicable, imme-
diately begin a new screening test,
using a new testing form and, in the
case of a test using a saliva screening
device, a new device.

§ 40.105 Inability to provide an ade-
quate amount of breath or saliva.

(a) If an employee is unable to pro-
vide sufficient breath to complete a

test on a non-evidential breath testing
device, the procedures of § 40.69 apply.

(b) If an employee is unable to pro-
vide sufficient saliva to complete a test
on a saliva screening device (e.g., the
employee does not provide sufficient
saliva to activate the device), the STT,
as provided in § 40.101 of this part, shall
conduct a new test using a new device.
If the employee refuses to complete the
new test, the STT shall terminate test-
ing and immediately inform the em-
ployer. This constitutes a refusal to
test.

(c) If the new test is completed, but
there is an insufficient amount of sa-
liva to activate the device, STT shall
immediately inform the employer,
which shall immediately cause an alco-
hol test to be administered to the em-
ployee using an EBT.

§ 40.107 Invalid tests.

An alcohol test using a non-eviden-
tial screening device shall be invalid
under the following circumstances:

(a) With respect to a test conducted
on a saliva device—

(1) The result is read before two min-
utes or after 15 minutes from the time
the swab is inserted into the device;

(2) The device does not activate;
(3) The device is used for a test after

the expiration date printed on its pack-
age; or

(4) The STT fails to note in the re-
marks section of the form that the
screening test was conducted using a
saliva device;

(b) With respect to a test conducted
on any non-evidential alcohol testing
device, the STT has failed to note on
the remarks section of the form that
the employee has failed or refused to
sign the form following the recording
on the form of the test result.

§ 40.109 Availability and disclosure of
alcohol testing information about
individual employees.

The provisions of § 40.81 apply to
records of non-evidential alcohol
screening tests.
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§ 40.111 Maintenance and disclosure of
records concerning non-evidential
testing devices and STTs.

Records concerning STTs and non-ev-
idential testing devices shall be main-
tained and disclosed following the
same requirements applicable to BATs
and EBTs under § 40.81 of this part.
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APPENDIX A TO PART 40—FEDERAL DRUG TESTING CUSTODY AND CONTROL FORM
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[59 FR 43002, Aug. 19, 1994, as amended at 60 FR 19537, Apr. 19, 1995]
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PART 41—SEISMIC SAFETY

Sec.
41.100 Purpose and applicability.
41.105 Definitions.
41.110 New DOT owned buildings and addi-

tions to buildings.
41.115 New buildings to be leased for DOT

occupancy.
41.117 Buildings built with Federal assist-

ance.
41.119 DOT regulated buildings.
41.120 Acceptable model codes.
41.125 Judicial review.

AUTHORITY: 42 U.S.C. 7701 et seq.; 49 U.S.C.
322; E.O. 12699, 3 CFR, 1990 Comp., p. 269.

SOURCE: 58 FR 32871, June 14, 1993, unless
otherwise noted.

§ 41.100 Purpose and applicability.
(a) This part implements the provi-

sions of 49 U.S.C. 7701 et seq. and Execu-
tive Order (E.O.) 12699, ‘‘Seismic Safety
of Federal and Federally-Assisted or
Regulated New Building Construction’’
(3 CFR, 1990 Comp., p. 269). Under the
Executive Order the DOT is given the
responsibility for developing and im-
plementing its own mission-appro-
priate and cost-effective regulations
governing seismic safety.

(b) This part applies to new DOT
owned buildings and to new DOT
leased, assisted and regulated build-
ings. The purpose of this part is to re-
duce risk to lives of the building occu-
pants, improve the capabilities of es-
sential buildings to function during or
after an earthquake, and to reduce
earthquake losses of public buildings
and investments.

(c) This part may be further imple-
mented by the DOT Operating Admin-
istrations.

§ 41.105 Definitions.
As used in this part—
Operating Administration includes the

Office of the Secretary.
DOT means the U.S. Department of

Transportation.

§ 41.110 New DOT owned buildings
and additions to buildings.

(a) DOT Operating Administrations
responsible for the design and con-
struction of new DOT Federally owned
buildings will ensure that each build-
ing is designed and constructed in ac-
cord with the seismic design and con-

struction standards set out in § 41.120 of
this part.

(b) This section pertains to all build-
ing projects for which development of
detailed plans and specifications was
initiated after January 5, 1990. It ap-
plies to additions to existing buildings
as well as to new buildings. It applies
worldwide.

(c) For DOT Federally owned build-
ings, a certification of compliance with
the seismic design and construction re-
quirements of this part is required
prior to the acceptance of the building.
Such statements of compliance may in-
clude the engineer’s and architect’s au-
thenticated verifications of seismic de-
sign codes, standards, and practices
used in the design and construction of
the building, construction observation
reports, local or state building depart-
ment plan review documents, or other
documents deemed appropriate by the
DOT Operating Administration.

§ 41.115 New buildings to be leased for
DOT occupancy.

(a) DOT Operating Administrations
responsible for the design and con-
struction of new buildings to be leased
for DOT occupancy or use will ensure
that each building is designed and con-
structed in accord with the seismic de-
sign and construction standards set out
in § 41.120 of this part.

(b) This section pertains to all new
building projects for which the agree-
ment covering development of detailed
plans and specifications was executed
after January 5, 1990.

(c) For new Federally leased build-
ings, a certification of compliance with
the seismic design and construction re-
quirements of this part is required
prior to the acceptance of the building.
Such statements of compliance may in-
clude the engineer’s and architect’s au-
thenticated verifications of seismic de-
sign codes, standards, and practices
used in the design and construction of
the building, construction observation
reports, local or state building depart-
ment plan review documents, or other
documents deemed appropriate by the
DOT Operating Administration.
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§ 41.117 Buildings built with Federal
assistance.

(a) Each DOT Operating Administra-
tion assisting in the financing, through
Federal grants or loans, or guarantee-
ing the financing, through loan or
mortgage insurance programs, of newly
constructed buildings will ensure that
any building constructed with such as-
sistance is constructed in accord with
seismic standards set out in § 41.120 of
this part.

(b) This section applies to new build-
ings and additions to existing buildings
financed in whole or in part through
Federal grants or loans administered
by DOT Operating Administrations, or
through guaranteed financing through
loan or mortgage insurance programs
administered by DOT Operating Ad-
ministrations.

(c) Any building constructed with
Federal financial assistance, after July
14, 1993 must be designed and con-
structed in accord with seismic stand-
ards approved by the DOT operating
Administration under § 41.120 of this
part in order to be eligible for Federal
financial assistance.

(d) For buildings built with Federal
financial assistance, a certification of
compliance with the seismic design and
construction requirements of this part
is required prior to the furnishing of
such assistance. Such statements of
compliance may include the engineer’s
and architect’s authenticated verifica-
tions of seismic design codes, stand-
ards, and practices used in the design
and construction of the building, con-
struction observation reports, local or
state building department plan review
documents, or other documents deemed
appropriate by the DOT Operating Ad-
ministration.

§ 41.119 DOT regulated buildings.
(a) Each DOT Operating Administra-

tion with responsibility for regulating
the structural safety of buildings and
additions to existing buildings will en-
sure that each DOT regulated building
is designed and constructed in accord
with seismic design and construction
standards as provided by this part.

(b) This section pertains to all new
building projects for which develop-
ment of detailed plans and specifica-
tions begin after July 14, 1993.

(c) Any building for which a DOT Op-
erating Administration responsible for
regulating the structural safety must
comply with the seismic design and
construction standards in this part.

(d) For DOT regulated buildings a
certification of compliance with the
seismic design and construction re-
quirements of this part is required
prior to the acceptance of the building.
Such statements of compliance may in-
clude the engineer’s and architect’s au-
thenticated verification of seismic de-
sign codes, standards, and practices
used in the design and construction of
the building, construction observation
reports, local or state building depart-
ment plan review documents, or other
documents deemed appropriate by the
DOT Operating Administration.

§ 41.120 Acceptable model codes.
(a) This section describes the stand-

ards that must be used to meet the
seismic design and construction re-
quirements of this part.

(b)(1) The following are model codes
which have been found to provide a
level of seismic safety substantially
equivalent to that provided by use of
the 1988 National Earthquake Hazards
Reduction Program (NEHRP) Rec-
ommended Provisions (Copies are
available from the Office of Earth-
quakes and Natural Hazards, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472.):

(i) The 1991 International Conference
of Building Officials (ICBO) Uniform
Building Code, published by the Inter-
national Conference of Building Offi-
cials, 5360 South Workman Mill Rd.,
Whittier, Cal. 90601;

(ii) The 1992 Supplement to the Build-
ing Officials and Code Administrators
International (BOCA) National Build-
ing Code, published by the Building Of-
ficials and Code Administrators, 4051
West Flossmoor Rd., Country Club
Hills, Ill. 60478–5795; and

(iii) The 1992 Amendments to the
Southern Building Code Congress
(SBCC) Standard Building Code, pub-
lished by the Southern Building Code
Congress International, 900 Montclair
Rd., Birmingham, Ala. 35213–1206.

(2) Versions of the NEHRP seismic
maps have been adopted along with the
NEHRP Recommended Provisions into
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the BOCA National and SBCC Standard
building codes. The seismic zone map
in the ICBO Uniform Building Code is
also based on one of the USGS maps of
horizontal ground acceleration. How-
ever, the ICBO map should be used only
with the ICBO code. Also, it is not ap-
propriate to use the NEHRP maps with
the ICBO Uniform Building Code, be-
cause the design requirements of build-
ing codes are keyed to the numerical
values of the map they reference.

(c) Revisions to the model codes list-
ed in paragraph (b) of this section that
are substantially equivalent to or ex-
ceed the then current or immediately
preceding edition of the NEHRP rec-
ommended provisions, as it is updated,
may be approved by a DOT Operating
Administration to meet the require-
ments in this part.

(d) State, county, local, or other ju-
risdictional building ordinances adopt-
ing and enforcing the model codes, list-
ed in paragraph (b) of this section, in
their entirety, without significant revi-
sions or changes in the direction of less
seismic safety, meet the requirements
in this part. For ordinances that do not
adopt the model codes listed in para-
graph (b) of this section, substantial
equivalency of the ordinances to the
seismic safety level contained in the
NEHRP recommended provisions must
be determined by the DOT Operating
Administration before the ordinances
may be used to meet the requirements
of this part.

(e) DOT Operating Administrations
that, as of January 5, 1990, required
seismic safety levels higher than those
imposed by this part in new building
construction programs will continue to
maintain such levels in force.

(f) Emergencies. Nothing in this part
applies to assistance provided for emer-
gency work or for assistance essential
to save lives and protect property and
public health and safety performed pur-
suant to sections 402, 403, 502, and 503 of
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (Staf-
ford Act), 42 U.S.C. 5170a, 5170b, 5192,
and 5193, or for temporary housing as-
sistance programs and individual and
family grants performed pursuant to
Sections 408 and 411 of the Stafford
Act, 42 U.S.C. 5174 and 5178. However,
this part applies to other provisions of

the Stafford Act after a Presidentially
declared major disaster or emergency
when assistance actions involve new
construction or total replacement of a
building.

§ 41.125 Judicial review.
Nothing in this part is intended to

create any right or benefit, substantive
or procedural, enforceable at law by a
party against the DOT, its Operating
Administrations, its officers, or any
person.

PART 71—STANDARD TIME ZONE
BOUNDARIES

Sec.
71.1 Limits defined; exceptions authorized

for certain rail operating purposes only.
71.2 Annual advancement of standard time.
71.3 Atlantic zone.
71.4 Eastern zone.
71.5 Boundary line between eastern and

central zones.
71.6 Central zone.
71.7 Boundary line between central and

mountain zones.
71.8 Mountain zone.
71.9 Boundary line between mountain and

Pacific zones.
71.10 Pacific zone.
71.11 Alaska zone.
71.12 Hawaii-Aleutian zone.
71.13 Samoa zone.

AUTHORITY: Secs. 1–4, 40 Stat. 450, as
amended; sec. 1, 41 Stat. 1446, as amended;
secs. 2–7, 80 Stat. 107, as amended; 100 Stat.
764; Act of Mar. 19, 1918, as amended by the
Uniform Time Act of 1966 and Pub. L. 97–449,
15 U.S.C. 260–267; Pub. L. 99–359; 49 CFR
1.59(a), unless otherwise noted.

SOURCE: Amdt. 71–11, 35 FR 12318, Aug. 1,
1970, unless otherwise noted.

§ 71.1 Limits defined; exceptions au-
thorized for certain rail operating
purposes only.

(a) This part prescribes the geo-
graphic limits of each of the eight
standard time zones established by sec-
tion 1 of the Standard Time Act, as
amended by section 4 of the Uniform
Time Act of 1966 (15 U.S.C. 261). It also
contains lists of operating exceptions
granted for specified rail carriers,
whose operations cross the time zone
boundaries prescribed by this part, au-
thorizing them to carry the standard of
time on which the major portion of a
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particular operation is conducted into
an adjoining time zone.

(b) Any rail carrier whose operations
cross a time zone boundary prescribed
by this part may apply for an operating
exception to the General Counsel, De-
partment of Transportation, Washing-
ton, DC 20590. However, each rail car-
rier for which an operating exception is
granted shall, in its advertisements,
time cards, station bulletin boards, and
other publications, show arrival and
departure times in terms of the stand-
ard time for the place concerned.

(c) The time zones established by the
Standard Time Zone Act, as amended
by the Uniform Time Act of 1966, are
Atlantic, eastern, central, mountain,
Pacific, Alaska, Hawaii-Aleutian, and
Samoa.

[Amdt. 71–11, 35 FR 12318, Aug. 1, 1970, as
amended by Amdt. 71–21, 52 FR 41631, Nov. 18,
1986]

§ 71.2 Annual advancement of stand-
ard time.

(a) The Uniform Time Act of 1966 (15
U.S.C. 260a(a)), as amended, requires
that the standard time of each State
observing Daylight Saving Time shall
be advanced 1 hour beginning at 2:00
a.m. on the first Sunday in April of
each year and ending on the last Sun-
day in October. This advanced time
shall be the standard time of each zone
during such period. The Act authorizes
any State to exempt itself from this re-
quirement. States in two or more time
zones may exempt the easternmost
time zone portion from this require-
ment.

(b) Section 3(b) of the Uniform Time
Act of 1966 (15 U.S.C. 260a(b)) provides
that ‘‘it is the express intent of
Congress * * * to supersede any and all
laws of the States or political subdivi-
sions thereof insofar as they may now
or hereafter provide for advances in
time or changeover dates different
from those specified in [section 3(a) of
that Act]’’, which are those specified in
paragraph (a) of this section.

[Amdt. 71–11, 35 FR 12318, Aug. 1, 1970, as
amended by Amdt. 71–21, 52 FR 41631, Nov. 18,
1986]

§ 71.3 Atlantic zone.
The first zone, the Atlantic standard

time zone, includes that part of the

United States that is between 52°30′ W.
longitude and 67°30′ W. longitude and
that part of the Commonwealth of
Puerto Rico that is west of 67°30′ W.
longitude, but does not include any
part of the State of Maine.

§ 71.4 Eastern zone.
The second zone, the eastern stand-

ard time zone, includes that part of the
United States that is west of 67°30′ W.
longitude and east of the boundary line
described in § 71.5, and includes all of
the State of Maine, but does not in-
clude any part of the Commonwealth of
Puerto Rico.

§ 71.5 Boundary line between eastern
and central zones.

(a) Minnesota-Michigan-Wisconsin.
From the junction of the western
boundary of the State of Michigan with
the boundary between the United
States and Canada northerly and eas-
terly along the west line of Gogebic
County to the west line of Ontonagon
County; thence south along the west
line of Ontonagon County to the north
line of Gogebic County; thence south-
erly and easterly along the north line
of Gogebic County to the west line of
Iron County; thence north along the
west line of Iron County to the north
line of Iron County; thence east along
the north line of Iron County to the
east line of Iron County; thence south
along the east line of Iron County to
the north line of Dickinson County;
thence east along the north line of
Dickinson County to the east line of
Dickinson County; thence south along
the east line of Dickinson County to
the north line of Menominee County;
thence east along the north line of Me-
nominee County to the east line of Me-
nominee County; thence southerly and
easterly along the east line of Menomi-
nee County to Lake Michigan; thence
east to the western boundary of the
State of Michigan; thence southerly
and easterly along the western bound-
ary of the State of Michigan to a point
in the middle of Lake Michigan oppo-
site the main channel of Green Bay;
thence southerly along the western
boundary of the State of Michigan to
its junction with the southern bound-
ary thereof and the northern boundary
of the State of Indiana.
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(b) Indiana-Illinois. From the junction
of the western boundary of the State of
Michigan with the northern boundary
of the State of Indiana easterly along
the northern boundary of the State of
Indiana to the east line of LaPorte
County; thence southerly along the
east line of LaPorte County to the
north line of Starke County; thence
west along the north line of Starke
County to the west line of Starke
County; thence South along the west
line of Starke County to the south line
of Starke County; thence west along
the south line of Starke County to the
east line of Jasper County; thence
south along the east line of Jasper
County to the south line of Jasper
County; thence west along the south
lines of Jasper and Newton Counties to
the western boundary of the State of
Indiana; thence south along the west-
ern boundary of the State of Indiana to
the north line of Gibson County;
thence easterly and southerly along
the north line of Gibson County to the
east line of Gibson County; thence
south along the east line of Gibson
County to the north line of Warrick
County; thence easterly and southerly
along the north lines of Warrick and
Spencer Counties to the east line of
Spencer County; thence southerly
along the east line of Spencer County
to the Indiana-Kentucky boundary.

(c) Kentucky. From the junction of
the east line of Spencer County, Ind.,
with the Indiana-Kentucky boundary
easterly along that boundary to the
west line of Meade County, Ky.; thence
southeasterly and southwesterly along
the west lines of Meade and Hardin
Counties to the southwest corner of
Hardin County; thence along the south
lines of Hardin and Larue Counties to
the northwest corner of Taylor County;
thence southeasterly along the west
(southwest) line of Taylor County and
northeasterly along the east (south-
east) line of Taylor County to the west
line of Casey County; and thence
southerly along the west and south
lines of Casey, Pulaski, and McCreary
Counties to the Kentucky-Tennessee
boundary.

(d) Tennessee. From the junction of
the west line of McCreary County, Ky.,
with the Kentucky-Tennessee bound-
ary westerly along that boundary to

the west line of Scott County, Tenn.;
thence southerly along the west line of
Scott County, the north and west lines
of Morgan County, and the north line
of Roane County to the north line of
Rhea County; thence northwesterly
along the north line of Rhea County;
and thence southwesterly along the
west lines of Rhea and Hamilton Coun-
ties to the Tennessee-Georgia bound-
ary.

(e) Georgia-Alabama. From the junc-
tion of the west line of Hamilton Coun-
ty, Tenn., with the Tennessee-Georgia
boundary westerly along that boundary
to its junction with the Alabama-Geor-
gia boundary; thence southerly along
that boundary and the Florida-Georgia
boundary to the southwest corner of
the State of Georgia.

(f) Florida. From the southwest cor-
ner of the State of Georgia to the mid-
point of the Apalachicola River on the
downstream side of Jim Woodruff Dam;
thence southerly along the middle of
the main channel of the Apalachicola
River to its intersection with the Jack-
son River; thence westerly along the
center of the Jackson River to its
intersection with the Intracoastal Wa-
terway; thence westerly along the cen-
ter of the Intracoastal Waterway to the
west line of Gulf County; thence south-
erly along the west line of Gulf County
to the Gulf of Mexico.

(g) [Reserved]
(h) Municipalities on boundary line. All

municipalities located upon the zone
boundary line described in this section
are in the central standard time zone.

[Amdt. 71–11, 35 FR 12318, Aug. 1, 1970, as
amended by Amdt. 71–12, 37 FR 11972, June
16, 1972; Amdt. 71–13, 38 FR 9229, Apr. 12, 1973;
Amdt. 71–14, 38 FR 13725, May 25, 1973; Amdt.
77–13, 42 FR 56610, Oct. 27, 1977; Amdt. 91–17,
56 FR 52003, Oct. 17, 1991]

§ 71.6 Central zone.

The third zone, the central standard
time zone, includes that part of the
United States that is west of the
boundary line between the eastern and
central standard time zones described
in § 71.5 and east of the boundary line
between the central and mountain
standard time zones described in § 71.7.
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§ 71.7 Boundary line between central
and mountain zones.

(a) Montana-North Dakota. Beginning
at the junction of the Montana-North
Dakota boundary with the boundary of
the United States and Canada south-
erly along the Montana-North Dakota
boundary to the Missouri River; thence
southerly and easterly along the mid-
dle of that river to the midpoint of the
confluence of the Missouri and Yellow-
stone Rivers; thence southerly and eas-
terly along the middle of the Yellow-
stone River to the north boundary of T.
150 N., R. 104 W.; thence east to the
northwest corner of T. 150 N., R. 102 W.;
thence south to the southwest corner
of T. 149 N., R. 102 W.; thence east to
the northwest corner of T. 148 N., R. 102
W.; thence south to the northwest cor-
ner of 147 N., R. 102 W.; thence east to
the southwest corner of T. 148 N., R. 101
W., thence south to the middle of the
Little Missouri; thence easterly and
northerly along the middle of that
river to the midpoint of its confluence
with the Missouri River; thence south-
erly and easterly along the middle of
the Missouri River to the midpoint of
its confluence with the northern land
boundary of Oliver County; thence west
along the northern county line to the
northwest boundary; thence south
along the western county line to the
southwest boundary; thence east along
the southern county line to the north-
west corner of T. 140 N., R. 83 W.;
thence south to the southwest corner
of T. 140 N., R. 82 W.; thence east to the
southeast corner of T. 140 N., R. 83 W.;
thence south to the middle of the Heart
River; thence easterly and northerly
along the middle of that river to the
southern boundary of T. 139 N., R. 82
W.; thence east to the middle of the
Heart River; thence southerly and eas-
terly along the middle of that river to
the midpoint of the confluence of the
Heart and Missouri Rivers; thence
southerly and easterly along the mid-
dle of the Missouri River to the north-
ern boundary of T. 130 N., R. 80 W.;
thence west to the northwest corner of
T. 130 N., R. 80 W.; thence south to the
North Dakota-South Dakota boundary;
thence easterly along that boundary to
the middle of the Missouri River.

(b) South Dakota. From the junction
of the North Dakota-South Dakota

boundary with the Missouri River
southerly along the main channel of
that river to the crossing of the Chi-
cago & North Western Railway near
Pierre; thence southwesterly to the
northeast corner of T. 1 S., R. 28 E. in
Jones County; thence south along the
range line between Rs. 28 and 29 E. to
the north line of Mellette County;
thence east along the north line of
Mellette County to the west line of
Tripp County; thence south along the
west line of Tripp County to the South
Dakota-Nebraska boundary.

(c) Nebraska. From the junction of
the west line of Tripp County, South
Dakota with the South Dakota-Ne-
braska boundary west along that
boundary to the west line of R. 30 W.;
thence south along the range line be-
tween Rs. 30 and 31 W. to the southwest
corner of sec. 19, T. 33 N., R. 30 W.;
thence easterly along section lines to
the northeast corner of sec. 29, T. 33 N.,
R. 30 W.; thence southerly along sec-
tion lines with their offsets to the
northeast corner of sec. 17, T. 32 N., R.
30 W.; thence westerly along section
lines to the northwest corner of sec. 18,
T. 32 N., R. 30 W.; thence southerly
along the range line to the southwest
corner of T. 31 N., R. 30 W.; thence eas-
terly along the township line to the
northeast corner of T. 30 N., R. 30 W.;
thence southerly along the range line
to the southwest corner of T. 29 N., R.
29 W.; thence westerly along the town-
ship line to the northwest corner of
sec. 4, T. 28 N., R. 30 W.; thence south-
erly along section lines to the south-
west corner of sec. 33, T. 28 N., R. 30 W.;
thence easterly along the township line
to the northeast corner of sec. 4, T. 27
N., R. 30 W.; thence southerly along
section lines to the southwest corner of
sec. 22, T. 26 N., R. 30 W.; thence eas-
terly along section lines to the south-
east corner of sec. 24, T. 26 N., R. 30 W.;
thence southerly along the range line
to the north line of Thomas County;
thence westerly along the north line of
Thomas County to the west line of
Thomas County; thence south along
the west line of Thomas County to the
north line of McPherson County;
thence west along the north line of
McPherson County to the west line of
McPherson County; thence south along
the west line of McPherson County to
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the north line of Keith County; thence
east along the north line of Keith
County to the west line of Lincoln
County; thence south along the west
line of Lincoln County to the north
line of Hayes County; thence west
along the north lines of Hayes County
to the west line of Hayes County;
thence south along the west line of
Hayes and Hitchcock Counties to the
Nebraska-Kansas boundary.

(d) Kansas-Colorado. From the junc-
tion of the west line of Hitchcock
County, Nebraska, with the Nebraska-
Kansas boundary westerly along that
boundary to the northwest corner of
the State of Kansas; thence southerly
along Kansas-Colorado boundary to the
north line of Sherman County, Kansas;
thence easterly along the north line of
Sherman County to the east line of
Sherman County; thence southerly
along the east line of Sherman County
to the north line of Logan County;
thence westerly along the north line of
Logan County to the east line of Wal-
lace County; thence southerly along
the east line of Wallace County to the
north line Wichita County; thence
westerly along the north line of Wich-
ita County; thence westerly along the
north line of Wichita County to the
east line of Greeley County; thence
southerly along the east lines of Gree-
ley County and Hamilton Counties;
thence westerly along the south line of
Hamilton County to the Kansas-Colo-
rado boundary; thence southerly along
the Kansas Colorado boundary to the
junction of that boundary with the
north boundary of the State of Okla-
homa.

(e) Oklahoma-Texas-New Mexico. From
the junction of the Kansas-Colorado
boundary with the northern boundary
of the State of Oklahoma westerly
along the Colorado-Oklahoma bound-
ary to the northwest corner of the
State of Oklahoma; thence southerly
along the west boundary of the State of
Oklahoma and the west boundary of
the State of Texas to the southeast
corner of the State of New Mexico;
thence westerly along the Texas-New
Mexico boundary to the east line of
Hudspeth County, Tex.; thence south-
erly along the east line of Hudspeth
County, Tex., to the boundary between
the United States and Mexico.

(f) [Reserved]
(g) Points on boundary line. All mu-

nicipalities located upon the zone
boundary line described in this section
are in the mountain standard time
zone, except Murdo, S. Dak., which is
in the central standard time zone.

[Amdt. 71–11, 35 FR 12318, Aug. 1, 1970, as
amended by Amdt. 71–14, 38 FR 13725, May 25,
1973; Amdt. 71–16, 43 FR 42763, Sept. 21, 1978;
55 FR 30914, July 30, 1990; 57 FR 48339, Oct. 23,
1992]

§ 71.8 Mountain zone.
The fourth zone, the mountain stand-

ard time zone, includes that part of the
United States that is west of the
boundary line between the central and
mountain standard time zones de-
scribed in § 71.7 and east of the bound-
ary line between the mountain and Pa-
cific standard time zones described in
§ 71.9.

§ 71.9 Boundary line between moun-
tain and Pacific zones.

(a) Montana-Idaho-Oregon. From the
junction of the Idaho-Montana bound-
ary with the boundary between the
United States and Canada southerly
along the Idaho-Montana boundary to
the boundary line between Idaho Coun-
ty, Idaho, and Lemhi County, Idaho;
thence southwesterly along the bound-
ary line between those two counties to
the main channel of the Salmon River;
thence westerly along the main chan-
nel of the Salmon River to the Idaho-
Oregon boundary; thence southerly
along that boundary to the boundary
line between Baker County, Oreg., and
Malheur County, Oreg.; thence west-
erly along the north line of Malheur
County to the northwest corner of
Malheur County; thence southerly
along the west line of Malheur County
to the southwest corner of T. 35 S., R.
37 E.; thence east to the Idaho-Oregon
boundary; thence south along that
boundary to the southwest corner of
the State of Idaho; thence easterly
along the Idaho-Nevada boundary to
the northeast corner of the State of
Nevada.

(b) Utah-Nevada-Arizona-California.
From the northeast corner of the State
of Nevada southerly along the Utah-
Nevada boundary, the Nevada-Arizona
boundary, and the Arizona-California
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boundary to the boundary between the
United States and Mexico.

(c) [Reserved]
(d) Points on boundary line. All mu-

nicipalities located upon the zone
boundary line described in this section
are in the mountain standard time
zone.

[Amdt. 71–11, 35 FR 12318, Aug. 1, 1970, as
amended by Amdt. 71–14, 38 FR 13725, May 25,
1973]

§ 71.10 Pacific zone.
The fifth zone, the Pacific standard

time zone, includes that part of the
continental United States that is west
of the boundary line between the
mountain and Pacific standard time
zones described in § 71.9, but does not
include any part of the State of Alas-
ka.

(Act of March 19, 1918, as amended by the
Uniform Time Act of 1966 and Pub. L. 97–449,
15 U.S.C. 260–264; 49 CFR 1.59(a)).
[Amdt. 71–19, 48 FR 43281, Sept. 22, 1983]

§ 71.11 Alaska zone.
The sixth zone, the Alaska standard

time zone, includes the entire State of
Alaska, except as provided in § 71.12 of
this title.

(Act of March 19, 1918, as amended by the
Uniform Time Act of 1966 and Pub. L. 97–449,
15 U.S.C. 260–264; 49 CFR 1.59(a)).
[Amdt. 71–19, 48 FR 43281, Sept. 22, 1983, as
amended by Amdt. 71–20, 48 FR 55289, Dec. 12,
1983]

§ 71.12 Hawaii–Aleutian zone.
The seventh zone, the Hawaii–Aleu-

tian standard time zone, includes the
entire State of Hawaii and, in the
State of Alaska, that part of the Aleu-
tian Islands that is west of 169 degrees
30 minutes west longitude.

(Act of March 19, 1918, as amended by the
Uniform Time Act of 1966 and Pub. L. 97–449,
15 U.S.C. 260–264; 49 CFR 1.59(a)).
[Amdt. 71–19, 48 FR 43281, Sept. 22, 1983, as
amended by Amdt. 71–20, 48 FR 55289, Dec. 12,
1983]

§ 71.13 Samoa zone.
The eighth zone, the Samoa standard

time zone, includes that part of the
United States that is between 169 de-
grees 30 minutes west longitude and 172
degrees 30 minutes west longitude, but

does not include any part of the States
of Hawaii and Alaska.

(Act of March 19, 1918, as amended by the
Uniform Time Act of 1966 and Pub. L. 97–449,
15 U.S.C. 260–264; 49 CFR 1.59(a)).
[Amdt. 71–19, 48 FR 43281, Sept. 22, 1983, as
amended by Amdt. 71–20, 48 FR 55289, Dec. 12,
1983]

PART 79—MEDALS OF HONOR

Sec.
79.1 Scope.
79.3 Application.
79.5 Investigation.
79.7 Award.
79.9 Design.

AUTHORITY: 49 U.S.C. 80504.

SOURCE: 61 FR 17578, Apr. 22, 1996, unless
otherwise noted.

§ 79.1 Scope.
(a) This part implements 49 U.S.C.

80504, which authorizes the President of
the United States to award a bronze
medal for bravery to any person who,
by extreme daring, risks his/her life in
trying to prevent, or to save the life of
a person in, a grave accident/incident
in the United States that involves an
interstate rail carrier or a motor vehi-
cle being operated on public highways.

(b) The actions for which the medal
may be awarded must reflect such un-
usual daring and bravery that a person
would not normally be expected to per-
form them as a regular part of his/her
regular work or vocation.

§ 79.3 Application.
(a) Any person may apply for the

award of the medal described in § 79.1,
but only on behalf of another person,
by writing to the Secretary of Trans-
portation, Attention: Medals of Honor,
within two (2) years of the action that
is the subject of the application.

(b) Although no application form is
required, the following information
must be provided:

(1) Name, address, and telephone
number of the person submitting the
application.

(2) Name, address, and telephone
number of the person on whose behalf
the application is submitted.

(3) Date, time, place, and weather
conditions of the action that is the
subject of the application.
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(4) Identification of rail or motor car-
rier involved, or of operator of motor
vehicles involved.

(5) Identification of any public or pri-
vate authority that investigated the
accident/incident involved.

(6) Name, address, and telephone
number of any witness to the action
that is the subject of the application.

(7) Detailed description of the action
that is the subject of the application,
including why the person submitting
the application thinks that the action
merits the extraordinary recognition
embodied in the Medal of Honor.

(c) An application and any documen-
tary or other evidence supporting it
must be supported by oath or affirma-
tion, or by the signer’s acknowledg-
ment that a knowingly false statement
is punishable as perjury.

§ 79.5 Investigation.

The Department of Transportation
may make any investigation of an ap-
plication that it deems appropriate, in-
cluding the taking of testimony under
oath or affirmation.

§ 79.7 Award.

If the Secretary of Transportation
decides that it is warranted, the Sec-
retary shall award the Medal on behalf
of and in the name of the President of
the United States.

§ 79.9 Design.

The Department is authorized to
adopt and revise the existing designs
for the award, rosette, and ribbon pro-
vided for by statute.

PART 89—IMPLEMENTATION OF THE
FEDERAL CLAIMS COLLECTION ACT

Subpart A—General

Sec.
89.1 Purpose.
89.3 Applicability.
89.5 Delegations of authority.
89.7 Exceptions to delegated authority.
89.9 Redelegation.
89.11 Standards for exercise of delegated au-

thority.
89.13 Documentary evidence of compromise.
89.15 Regulations, reports, and supporting

documentation.

Subpart B—Collection of Claims Section

89.21 Administrative collection.
89.23 Interest, late payment penalties, and

collection charges.
89.25 Collection by administrative offset.
89.27 Referral for litigation.
89.29 Disclosure to commercial credit bu-

reaus and consumer reporting agencies.
89.31 Use of professional debt collection

agencies.
89.33 [Reserved]

Subpart C—Referral of Debts to IRS for Tax
Refund Offset

89.37 Applicability and scope.
89.39 Administrative charges.
89.41 Notice requirement before offset.
89.43 Review within the Department.
89.45 Department determination.
89.47 Stay of offset.

AUTHORITY: Pub. L. 89–508; Pub. L. 89–365,
secs. 3, 10, 11, 13(b), 31 U.S.C. 3701–3720A; Pub.
L. 98–167; Pub. L. 98–369; Pub. L. 99–578; Pub.
L. 101–552, 31 U.S.C. 3711(a)(2).

SOURCE: 53 FR 51238, Dec. 21, 1988, unless
otherwise noted.

Subpart A—General

§ 89.1 Purpose.

This part implements the Federal
Claims Collection Act of 1966, 31 U.S.C.
3701–3720 A, as amended primarily by
the Debt Collection Act of 1982 (Pub. L.
97–365, 96 Stat. 1749) and the Debt Col-
lection Amendments of 1986 (Pub. L.
99–578, 100 Stat. 3305). It supplements
the Federal Claims Collection Stand-
ards (FCCS), 4 CFR parts 101–105, issued
jointly by the Comptroller General of
the United States and the Attorney
General of the United States under 31
U.S.C. 3711(e)(2). Pursuant to the Fed-
eral Claims Collection Act, as amend-
ed, and the FCCS, this part sets forth
procedures by which the Department of
Transportation (DOT) and its operating
elements (see 49 CFR 1.3) through des-
ignated officials:

(a) Collect claims owed to the United
States arising from activities under its
jurisdiction;

(b) Determine and collect interest
and other charges on those claims;

(c) Compromise claims; and
(d) Refer unpaid claims for litigation.
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§ 89.3 Applicability.
(a) The part applies to collection of

all claims due the United States under
the Federal Claims Collection Act of
1966 as amended by the Debt Collection
Act of 1982 and the Debt Collection
Amendments of 1986 (Pub. L. 99–578),
arising from activities under the juris-
diction of DOT including amounts due
the United States from fees, overpay-
ments, fines, civil penalties, loans,
damages, interest, and other sources.

(b) This part does not apply to collec-
tion, settlement or compromise of
debts owed the United States pursuant
to authority other than Title 31, Chap-
ter 37, Subchapter II: for example, ap-
plication of this part to the enforce-
ment of contracts under 46 U.S.C. 1117,
delegated to the DOT Maritime Admin-
istration, is not required.

(c) Section 89.23 (interest, late pay-
ment penalties, and collection charges)
and § 89.25 (collection by administrative
offset) of this part do not apply to
debts which other United States gov-
ernment agencies or state governments
or units of general local government
owe the Department (see 31 U.S.C.
3701(c)); however, other statutory or
common law may provide legal author-
ity. Neither does the proposed rule
apply to recovery of debts owed by cur-
rent or former employees of the United
States governed by 5 U.S.C. 5514.

(d) Claims arising out of contracts
that contain specific provisions relat-
ing to claims are governed by those
specific provisions to the extent that
those provisions comply with existing
law and with 4 CFR chapter II.

(e) As used in this part, the terms
debt and claims are interchangeable
and have the meaning defined in 4 CFR
101.2(a). A debtor’s liability arising out
of a particular incident or adjudication
exclusive of interest, administrative
costs, and late payment penalties, is a
single claim.

(f) Except as provided in paragraphs
(b), (c) and (d) of this section the provi-
sions of this part shall apply to the col-
lection of all debts and claims owed to
any DOT operating element. A claim
arising from the assessment of civil
penalty or fine is not subject to the
procedures of this subpart until the
claim has been reduced to a liquidated
debt by a signed settlement agreement,

a court order or judgment, or a final
administrative determination.

§ 89.5 Delegations of authority.
The functions, powers, and duties of

the Secretary of Transportation to at-
tempt collection of claims, to com-
promise claims of the United States
not exceeding $100,000 (excluding inter-
est) and to suspend and terminate ac-
tion to collect such claims are dele-
gated to:

(a) The Assistant Secretary for Ad-
ministration with respect to claims
arising out of the activities of, or re-
ferred to, the Office of the Secretary;
and

(b) The heads of other DOT operating
elements with respect to claims arising
out of the activities of, or referred to,
their organizations.

[53 FR 51238, Dec. 21, 1988, as amended at 58
FR 6898, Feb. 3, 1993]

§ 89.7 Exceptions to delegated author-
ity.

The authority delegated under § 89.5
does not apply to any claim:

(a) As to which there is an indication
of (1) fraud; (2) the presentation of a
false claim; or (3) misrepresentation on
the part of the debtor or any other
party having an interest in the claim;

(b) Based on tax statutes; or
(c) Arising from an exception made

by the General Accounting Office in
the account of an accountable officer.

§ 89.9 Redelegation.
Each officer to whom authority is

delegated under § 89.5 may redelegate
and authorize successive redelegations
of the authority within the organiza-
tion under his or her jurisdiction.

§ 89.11 Standards for exercise of dele-
gated authority.

The authority delegated under § 89.5
shall be exercised in accordance with
the standards for the collection and
compromise of claims and for the sus-
pension and termination of action to
collect claims promulgated by the
United States General Accounting Of-
fice and the United States Department
of Justice, and published at 4 CFR
chapter II, as those standards may be
amended.
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§ 89.13 Documentary evidence of com-
promise.

A compromise of any claim is not
final or binding on the United States
unless it is in writing, signed by an of-
ficer or employee authorized to com-
promise that claim.

§ 89.15 Regulations, reports, and sup-
porting documentation.

(a) Each officer to whom authority is
delegated under § 89.5 may promulgate
regulations for the exercise of that au-
thority within his or her organization.
These regulations shall be revised, as
necessary, to conform to any amend-
ments to this part.

(b) Each officer to whom authority is
delegated under § 89.5 shall furnish the
following information to the Assistant
Secretary for Administration:

(1) A copy of each redelegation of
that authority.

(2) A semiannual report listing those
claims compromised or with respect to
which collection action has been sus-
pended or terminated, specifying the
name of the debtors, the amount of the
claim, the nature of the claim, the type
of action taken, and the general basis
for the action taken.

(3) A copy of any implementing regu-
lations governing the exercise of the
authority delegated under § 89.5, and
any amendments to those regulations.

(c) Each officer or employee to whom
the Secretary’s authority has been del-
egated or redelegated, before exercising
such authority, shall acquire sufficient
documentation to demonstrate that
the action taken is in the best inter-
ests of the United States. This docu-
mentation will be retained with and
treated as part of the file concerning
the debt.

(d) The failure of any officer or em-
ployee to comply with this section does
not limit or impair his or her exercise
of authority.

Subpart B—Collection of Claims
§ 89.21 Administrative collection.

Except as provided differently by the
DOT operating elements pursuant to
§ 89.3:

(a) DOT shall send a debtor a total of
three progressively stronger written
demands at not more than 30-day inter-

vals, unless a response to the first or
second demand indicates that a further
demand would be futile or the debtor’s
response does not require rebuttal, or
other pertinent information indicates
that additional written demands would
be unnecessary.

(b) The initial written demand for
payment (and the notice of offset under
§ 89.25) shall inform the debtor of:

(1) The basis for the indebtedness and
the debtor’s right to obtain review (see
§ 89.21(f) for details on review).

(2) The amount of the claim;
(3) That domestic and overseas pay-

ment in excess of ten thousand dollars
or more shall be made by wire transfer
through the Federal Reserve commu-
nications, commonly known as
Fedwire, to the account of the U.S.
Treasury in accordance with the in-
structions provided in the demand let-
ter; payments originating in foreign
countries shall be made by wire trans-
fer to the extent practicable.

(4) The delinquency date, or the date
by which payment is to be made (30
days from the date of mailing or hand
delivery of the initial demand letter);

(5) The standard for interest, pen-
alties, and administrative charges in
accordance with 31 U.S.C. 3717, if pay-
ment is not received by the due date
(see § 89.23 for details regarding inter-
est, collection charges, and late pay-
ment penalty charges);

(6) Where a notice of offset is con-
cerned, the right to make voluntary
payment before collection by offset be-
gins (see § 89.25).

(7) The possible reporting of the
claim to commercial credit bureaus
and consumer reporting agencies; how-
ever a notice of offset should not in-
clude this warning.

(8) The possibility that DOT will for-
ward the claim to a collection agency,
the General Accounting Office, the De-
partment of Justice, or private counsel
contracting with the Department of
Justice for collection; however a notice
of offset should not include this warn-
ing.

(c) If the debtor fails to respond to
the demands for payment by the due
date specified in the notice, the De-
partment may take further action
under this part or the FCCS under 4
CFR parts 101 through 105, pursuant to

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00620 Fmt 8010 Sfmt 8010 E:\CFR\167195.088 167195



621

Office of the Secretary of Transportation § 89.23

31 U.S.C. 3701–3720A. These actions may
include reports to commercial credit
bureaus, consumer reporting agencies,
contracts with commercial collection
agencies, revocation of licenses, or the
use of administrative offset, as author-
ized in 31 U.S.C. 3701–3720A.

(d) DOT may collect by administra-
tive offset, (see § 89.25, Collection by ad-
ministrative offset), if the debtor:

(1) Has not made payment by the
payment due date;

(2) Has not requested a review of the
claim within the agency as set out in
paragraph (f) of this section; or

(3) Has not made an arrangement for
payment by the payment due date;

(e) Except for information that may
properly be withheld under 49 CFR part
7, the debtor may inspect and copy the
records of the agency related to the
claim. Any reasonable costs associated
with the copying and inspection of the
records shall be borne by the debtor.
(Payment of cost is governed by 49 CFR
part 7, subpart I.) The debtor shall give
reasonable notice in advance to the
agency of the date on which it intends
to inspect and copy the records in-
volved;

(f)(1) Except for debts established by
settlement agreement, court order or
judgment, or final administrative deci-
sion, the debtor may request review of
the validity or amount of a claim. To
do so, the debtor shall make a request
in writing for review of the claim prior
to it becoming delinquent. (See 4 CFR
101.2 for definition of when a debt is
considered delinquent.) The debtor’s
written response shall state the basis
for the dispute, and provide all factual
information, documents, citation to
authority, argument and any other
matters to be considered. If only part
of the claim is disputed, the undisputed
portion shall be paid by the delin-
quency date stated in the initial de-
mand. During the period that the claim
is being reviewed, the amount of the
debt is owed, but the accrual of inter-
est and accrual of time to delinquency
may be suspended on the disputed por-
tion of the debt.

(2) Review of claims shall be based
upon the written record unless an oral
hearing is required by 4 CFR 102.3(c).
Upon completion of review, within 30
days whenever feasible, the Depart-

ment shall advise the debtor whether
the debt has been found to be valid in
any amount, or that collection will be
terminated. If the claim is found to be
valid in any amount, the accrual of in-
terest and time to delinquency shall
commence 15 days after mailing of the
notification of the review results. The
notification of the review may also in-
clude notice of a specific collection ac-
tion to be undertaken if payment is not
received.

(g) The debtor may offer to make a
written agreement to pay the amount
of the claim. The acceptance of such an
agreement is discretionary with DOT.
If the debtor requests an installment
payment arrangement because a lump
sum payment would create a financial
hardship, DOT may agree to a written
installment payment schedule with the
debtor (see 4 CFR 102.11(a)). The debtor
shall execute a confess-judgment note
which specifies all of the terms of the
arrangement and includes a provision
accelerating the debt in the event the
debtor defaults. The size and frequency
of installment payments shall bear a
reasonable relation to the size of the
debt and the debtor’s ability to pay. In-
terest shall be provided in the note (see
§ 89.23). The debtor shall be provided
with a written explanation of the con-
sequences of signing a confess-judg-
ment note. The debtor shall sign a
statement acknowledging receipt of
the written explanation, which shall
recite that the statement was read and
understood before execution of the note
and that the note is being signed know-
ingly and voluntarily. Evidence of
these facts shall be maintained in
DOT’s file on the debtor in accordance
with the practice of the DOT operating
element.

§ 89.23 Interest, late payment pen-
alties, and collection charges.

(a) DOT shall charge interest on an
outstanding debt at the Treasury Cur-
rent Value of Funds Rate published by
the Secretary of the Treasury in ac-
cordance with 31 U.S.C. 3717 and 4 CFR
102.13(c), unless DOT determines that a
higher rate is necessary to protect the
interests of the United States. DOT
shall charge a late payment penalty at
a rate of six percent a year on any por-
tion of a debt that is more than 90 days
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past due. DOT shall also assess admin-
istrative charges to cover additional
cost incurred in processing and han-
dling the debt beyond the payment due
date. The imposition of interest, col-
lection charges, and late payment pen-
alty charges shall be made in accord-
ance with 31 U.S.C. 3717, 4 CFR 102.13
(see § 89.3(c) regarding payment of such
charges by Federal, state and local
government agencies).

(b) Interest on debt shall begin to ac-
crue on the date on which the debtor is
mailed or delivered notice of the debt
and the interest requirements or, in
the case of advance billings, on the cal-
endar day following the specified due
date of the debt, provided the advance
billing gives notice of the interest re-
quirements for late payment. Interest
on the debt shall continue to accrue
until payment is received. Interest
shall be calculated only on the prin-
cipal of the debt (simple interest). The
rate of interest assessed shall be the
rate in effect on the date from which
interest begins to accrue, and will re-
main fixed for the duration of the in-
debtedness. The rate of interest as-
sessed will generally be the Treasury
Current Value of Funds Rate.

(c) The Department shall waive inter-
est on debt that is paid within 30 cal-
endar days after the date on which in-
terest began to accrue.

(d) Collection charges on debt shall
be computed to cover the cost of proc-
essing and handling the delinquent
debt. It shall be either the actual cost
to process the particular delinquent
debt to which it is applied, or operating
elements may set the amount of such
monthly charge by cost analysis estab-
lishing the average of actual additional
costs incurred by the operating ele-
ment in processing similar debts. Col-
lection charges may also include the
expense of obtaining credit reports and
of using a professional debt collection
contractor.

(e) DOT may waive interest, collec-
tion charges, or late payment penalty
charges if it finds that:

(1) The debtor would be eligible for
compromise under standards set forth
in 4 CFR 103.2 with regard to the
amount of the debt;

(2) Collection of interest, administra-
tive charges, or penalties will jeopard-

ize collection of the principal of the
debt; or

(3) It is otherwise in the best inter-
ests of the United States, including the
situation in which an offset or install-
ment payment agreement is in effect.

§ 89.25 Collection by administrative
offset.

(a) Whenever feasible, after a debtor
fails to pay a claim, request a review of
a claim, or make an arrangement for
payment following a demand made in
accordance with § 89.21, DOT shall col-
lect claims under this part by means of
administrative offset against obliga-
tions of the United States to the debtor
pursuant to 31 U.S.C. 3716 and 4 CFR
102.3. Salary offset against present or
former employees of the United States
is not governed by this part (see 49 CFR
part 92).

(b) The Department shall notify the
debtor in writing in conformance with
31 U.S.C. 3716 and the FCCS of its in-
tent to collect the debt by offset, un-
less the debtor pays the debt in full, in-
cluding all interest, administrative
charges, and penalties, or executes an
agreement to pay the debt by install-
ment at terms acceptable to DOT.

(c) In making collection by adminis-
trative offset under 31 U.S.C. 3716, DOT
must do so in accordance with the re-
quirements set forth in § 89.21(b)(1–6).
(See also procedures for recovery of
debts to the United States by salary
offset, 49 CFR part 92.)

§ 89.27 Referral for litigation.
Claims that are not settled or for

which collection action is not com-
promised, suspended or terminated
under 4 CFR parts 103 and 104 or col-
lected by collection agencies shall be
referred to the General Accounting Of-
fice or the Department of Justice for
litigation in accordance with the pro-
cedures in 4 CFR part 105.

§ 89.29 Disclosure to commercial credit
bureaus and consumer reporting
agencies.

(a) Data on all delinquent commer-
cial and consumer debts may be re-
ported to commercial credit bureaus
and consumer reporting agencies (see
31 U.S.C. 3701(a)(3)). Sixty days prior to
release of information to a consumer
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reporting agency, the debtor shall be
notified, in writing, of the intent to
disclose the existence of the debt to a
consumer reporting agency. Such no-
tice of intent may be by separate cor-
respondence or included in correspond-
ence demanding direct payment. The
notice shall be in conformance with 31
U.S.C. 3711(f) and the Federal Claims
Collection Standards.

(b) The information that may be dis-
closed is the debtor’s name, address,
social security number or taxpayer
identification number, and any other
information to establish the identity
and location of the individual, the
amount of the claim, status and his-
tory of the claim, and the program
under which the claim arose.

§ 89.31 Use of professional debt collec-
tion agencies.

Debts over 90 days delinquent (see
§ 89.21(b)(4)) may be turned over to pro-
fessional debt collection agencies ex-
cept for those debts owed by State and
local governments, other Federal agen-
cies, current employees, and other
debts prohibited by statute from being
turned over to commercial collection
agencies.

§ 89.33 [Reserved]

Subpart C—Referral of Debts to
IRS for Tax Refund Offset

SOURCE: 54 FR 28681, July 7, 1989, unless
otherwise noted.

§ 89.37 Applicability and scope.

(a) This subpart implements 31 U.S.C.
3720A which authorizes the IRS to re-
duce a tax refund by the amount of a
past-due legally enforceable debt owed
to the United States.

(b) For purposes of this subpart, a
past-due legally enforceable debt ref-
erable to the IRS is:

(1) A debt which:
(i) Is owed to the United States;
(ii) Is at least $25.00;
(iii) Except in the case of a judgment

debt, has been delinquent for at least
three months but has not been delin-
quent for more than ten years at the
time the offset is made;

(iv) Cannot be currently collected
pursuant to the salary offset provisions
of 5 U.S.C. 5514(a)(1);

(v) Is ineligible for administrative
offset under 31 U.S.C. 3716(a) by reason
of 31 U.S.C. 3716(c)(2) or cannot be col-
lected by administrative offset under 31
U.S.C. 3716(a) by the Department
against amounts payable to or on be-
half of the debtor by or on behalf of the
Department;

(vi) Has been disclosed by the Depart-
ment to a consumer reporting agency
as authorized by 31 U.S.C. 3711(f), un-
less a consumer reporting agency
would be prohibited from using such in-
formation by 15 U.S.C. 1681c, or unless
the amount of the debt does not exceed
$100.00; and

(2) A debt for which the Department
has:

(i) Notified or has made reasonable
attempt to notify the taxpayer that
the debt is past-due and, that the debt,
unless repaid within 60 days thereafter,
will be referred to the IRS for offset
against any overpayment of tax;

(ii) Given the debtor at least 60 days
from the date of notification to present
information that all or part of the debt
is not past-due or legally enforceable,
has considered information presented
by such debtor, and has determined
that an amount of debt is past-due and
legally enforceable;

§ 89.39 Administrative charges.

In accordance with 4 CFR 102.13, all
administrative charges incurred in
connection with the referral of the debt
to the IRS shall be added to the debt
and thus increase the amount of the
offset.

§ 89.41 Notice requirement before off-
set.

A request for offset from an IRS tax
refund will be made only after the De-
partment has made a determination
that an amount is owed and past-due
and provides the debtor with 60 days
written notice. The Department’s no-
tice of intention to collect by IRS tax
refund offset (Notice of Intent) in-
cludes:

(a) The amount of the debt;
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(b) That unless the debt is repaid
within 60 days from the date of the De-
partment’s Notice of Intent, the De-
partment will refer the debt to the IRS
for offset against any amount due the
debtor as a tax refund;

(c) That the debtor has a right to
present information that all or part of
the debt is not past-due or legally en-
forceable; and

(d) A mailing address for forwarding
any written correspondence and a con-
tact name and telephone number for
any questions.

§ 89.43 Review within the Department.
(a) Notification by debtor. A debtor

who receives a Notice of Intent may
present, for 60 days from the date of
the Notice of Intent, information that
all or part of the debt is not past-due
or legally enforceable. (However, this
does not extend the regulatory period
for submitting written statements or
for requesting an administrative hear-
ing on the merits of an alleged viola-
tion, nor does it extend the period to
appeal an assessed civil penalty.) To
comply with this procedure, the debtor
must:

(1) Send a written request for a re-
view of the information to the address
provided in the notice.

(2) State in the request the amount
disputed and the reasons why the debt-
or believes that the debt is not past-
due or legally enforceable.

(3) Include in the request any docu-
ments which the debtor wishes to be
considered or state that additional in-
formation will be submitted within the
remainder of the 60 day period.

(b) Submission of information. The
debtor may submit information show-
ing that all or part of the debt is not
past-due or not legally enforceable
along with the notification required by
paragraph (a) of this section. Failure to
submit the information within the re-
mainder of the 60 day period will be in-
terpreted as there is no additional in-
formation for consideration.

(c) Review of the information. The De-
partment considers all available infor-
mation related to the issue of whether
the debt is past-due and the issue of
whether the debt is legally enforceable.
After a decision has been reached, the
Department notifies the debtor wheth-

er the Department has sustained
amended, or cancelled its determina-
tion that the debt is past-due and le-
gally enforceable.

§ 89.45 Department determination.
(a) Following review of the informa-

tion, the Department notifies the debt-
or with a written decision that in-
cludes the supporting rationale.

(b) If the Department either sustains
or amends its determination, it shall
notify the debtor that the debt is being
referred to the IRS for offset against
the debtor’s Federal income tax refund.
If the Department determines that
there is no legally enforceable debt or
that full payment has been made, the
case will be closed.

§ 89.47 Stay of offset.
If the debtor timely notifies the De-

partment that he or she is complying
with the procedures in § 89.43(a) of this
subpart and timely submits additional
information in accordance with
§ 89.43(b) of this subpart, the debt will
not be referred to the IRS while the
matter is under review by the Depart-
ment. Referral will not be made until
the issuance of a written decision, in
accordance with § 89.45 of this subpart,
which sustains or amends the Depart-
ment’s original determination.

PART 91—INTERNATIONAL AIR
TRANSPORTATION FAIR COM-
PETITIVE PRACTICES

Sec.
91.1 Purpose.
91.3 Investigations.
91.5 Findings and recommendations.
91.7 Determination of compensatory

charges.
91.9 Distribution of compensatory funds.
91.11 Standards.
91.13 Refunds.

AUTHORITY: Secs. 2–3, 88 Stat. 2103, 49
U.S.C. 1159a and 1159b, Pub. L. 93–623.

SOURCE: 41 FR 54770, Dec. 15, 1976, unless
otherwise noted.

§ 91.1 Purpose.
The purpose of this part is to pre-

scribe the Secretary’s role in executing
his responsibilities under sections 2
and 3 of the International Air Trans-
portation Fair Competitive Practices
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Act of 1974 to the end that U.S. flag air
carriers operating in foreign air trans-
portation are protected from all forms
of discrimination or unfair competitive
practices and are compensated for ex-
cessive or otherwise discriminatory
charges levied by foreign governments
or other foreign entities for the use of
airport or airway property.

§ 91.3 Investigations.
The Assistant Secretary for Policy,

Plans and International Affairs (Assist-
ant Secretary), in coordination with
the General Counsel and the Federal
Aviation Administrator (Adminis-
trator), on complaint of any U.S. flag
air carrier or on their own initiative,
shall investigate: (a) Instances of al-
leged excessive or otherwise discrimi-
natory user charges or (b) discrimina-
tory or unfair competitive practices to
which U.S. flag air carriers are sub-
jected by a foreign government or
other foreign entity. Excessive or oth-
erwise discriminatory charges include,
but are not limited to, unreasonable
landing fees, unreasonable monopoly
ground handling fees and unreasonable
air navigation charges. Discriminatory
or unfair competitive practices in-
clude, but are not limited to, unreason-
ably differentiated fuel allocations,
cargo, charter or currency restrictions
and inferior monopoly ground handling
services.

§ 91.5 Findings and recommendations.
(a) Upon finding that a foreign gov-

ernment or entity imposes excessive or
otherwise discriminatory charges
against U.S. flag air carriers or causes
such carriers to be subjected to dis-
criminatory or unfair competitive
practices, the Assistant Secretary, in
coordination with the General Counsel
and the Administrator, shall determine
the extent of the discrimination or un-
fair competitive practices.

(b) Where the matter involves exces-
sive or otherwise discriminatory
charges, the Assistant Secretary shall
prepare a report and recommend that
the Secretary promptly submit a re-
port of the case to the Secretary of
State and the Civil Aeronautics Board
in accordance with section 11 of the
International Aviation Facilities Act,
49 U.S.C. 1159a.

(c) Where the matter involves dis-
crimination or unfair competitive
practices other than user charges, the
Assistant Secretary shall prepare a re-
port and recommend that the Sec-
retary take such other action within
the jurisdiction of the Department as
is appropriate under the circumstances
in accordance with 49 U.S.C. 1159b.

(d) If the Secretary determines, after
review of the report and recommenda-
tions made under paragraph (b) of this
section, that unreasonably excessive or
otherwise discriminatory charges exist,
the Secretary will submit a report on
the matter to the Secretary of State
and the Chairman of the Civil Aero-
nautics Board in accordance with 49
U.S.C. 1159a.

(e) If the Secretary determines, after
review of the report and recommenda-
tions made under paragraph (c) of this
section, that discriminatory or unfair
competitive practices exist, the Sec-
retary will commence all appropriate
action within his jurisdiction in ac-
cordance with 49 U.S.C. 1159b.

§ 91.7 Determination of compensatory
charges.

(a) Upon indication by the Secretary
of State that the excessive or other-
wise discriminatory user charges have
not been reduced or eliminated, the
Secretary will direct the Assistant Sec-
retary to compute the appropriate
amount of compensatory charges.

(b) Upon approving the amount of
compensatory charges computed under
paragraph (a) of this section, the Sec-
retary will notify the Secretary of
State and the Secretary of the Treas-
ury of his determination.

§ 91.9 Distribution of compensatory
funds.

(a) On or after January 1 and July 1
of each year, each U.S. flag air carrier
which has been subjected to excessive
or otherwise discriminatory charges
for which compensatory charges have
been collected shall, upon compliance
with paragraph (c) of this section, be
entitled to pro rata reimbursement for
excessive or otherwise discriminatory
charges incurred to date, not to exceed
the amount of such charges actually
paid by that carrier.
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(b) The Secretary will publish in the
FEDERAL REGISTER, at least 30 days be-
fore a U.S. flag air carrier becomes en-
titled to reimbursement, a notice set-
ting forth the procedures to be followed
in making claims for reimbursement.
This notice will specify the form in
which application shall be made and
the specific items of proof, if any, to be
submitted.

(c) On or after January 1 and July 1
of each year, each U.S. flag carrier
claiming a right to reimbursement
shall apply for such reimbursement in
accordance with the FEDERAL REGISTER
notice referred to in paragraph (b) of
this section.

(d) The Assistant Secretary shall, on
the basis of the application and such
other data as may be available, com-
pute the amount to which such carrier
is entitled.

(e) Subject to the provisions of
§ 91.13(b), upon approving the computa-
tion made by the Assistant Secretary,
the Secretary shall issue such certifi-
cate as will entitle each such carrier to
payment from the account maintained
by the Secretary of the Treasury for
this purpose.

§ 91.11 Standards.

(a) To minimize the burden of imple-
menting this part on the United
States, on U.S. flag air carriers and on
foreign air carriers, estimates and peri-
odic adjustments will be used to deter-
mine the amount of discrimination and
compensatory charges therefor.

(b) For the purpose of determining
the amount of excessive or otherwise
discriminatory charges imposed upon
U.S. flag air carriers by an entity:

(1) A service or use of airport or air-
way property includes, but is not lim-
ited to, fueling, food service, ticketing,
baggage handling, runways, ramps,
parking areas, navigational aids, com-
munications facilities or any other
service necessary and incidental to the
conduct of a flight.

(2) An excessive or otherwise dis-
criminatory charge includes, but is not
limited to, a charge substantially
above the cost of providing a service or
any charge for a service that is sub-
stantially inferior to that which the
U.S. flag air carrier could have pro-

vided for itself, at the same cost, by
contract or otherwise (see also § 91.3).

(c) In determining the amount of
compensatory charge:

(1) The total amount of excessive or
otherwise discriminatory charges lev-
ied against U.S. flag air carriers will be
estimated in dollars.

(2) The total volume of operations to
the United States by air carriers of the
nation concerned will be estimated for
the succeeding six-month period.

(3) The total amount of excessive or
otherwise discriminatory charges in
paragraph (c)(1) of this section will be
divided by the total volume of oper-
ations in paragraph (c)(2) of this sec-
tion, and

(4) The quotient thus computed
(which may be adjusted to reflect the
type of aircraft) will constitute the
compensatory charge to be collected as
a condition to acceptance of the gen-
eral declaration at the time of landing
or takeoff of such air carriers of the
nation concerned.

§ 91.13 Refunds.

(a) Where, in his discretion, the Sec-
retary finds that good cause has been
shown, the Secretary may authorize a
refund of collected compensatory
charges. For purposes of this section,
good cause includes, but is not limited
to, an error of fact, a miscalculation,
or a determination that an original
conclusion of entitlement was insuffi-
cient, invalid, erroneous or invalidated
by subsequent events.

(b) Notwithstanding the provisions of
§ 91.9(e) the Secretary may suspend for
a reasonable time the issuance of a cer-
tificate of entitlement upon a showing
by a payor of compensatory charges
that there is a substantial likelihood
that the payor will make a showing of
good cause under § 91.13(a).

(c) Notwithstanding the provisions of
paragraphs (a) and (b) of this section,
the issuance of a certificate of entitle-
ment under § 91.9(e) or the distribution
to U.S. flag air carriers of funds col-
lected under this part shall be with
prejudice to any claim for refund under
this section.
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PART 92—RECOVERING DEBTS TO
THE UNITED STATES BY SALARY
OFFSET

Sec.
92.1 Purpose.
92.3 Scope.
92.5 Definitions.
92.7 Notice, hearing, written response and

decision.
92.9 Exceptions to notice, hearing, written

response, and final decision.
92.11 Demand for payment.
92.13 Request for hearing.
92.15 Request for hearing after time expires.
92.17 Form of hearings and written deci-

sions.
92.19 Obtaining the services of a hearing of-

ficial.
92.21 Deduction from pay.
92.23 Collection.
92.25 Source of deductions.
92.27 Duration of deductions.
92.29 Limitation on amount of deductions.
92.31 Liquidation from final payment.
92.33 Recovery from other payments due a

separated employee.
92.35 Interest, penalties and administrative

costs.
92.37 Non-waiver of rights by payment.
92.39 Refunds.
92.41 Requesting recovery when the Depart-

ment is not the paying agency.
92.43 Requests for recovery when the De-

partment is the paying agency.
92.45 Other debt collections.

AUTHORITY: 5 U.S.C. 5514, as amended; 5
CFR part 550, subpart K; 4 CFR parts 101–105.

SOURCE: 53 FR 4171, Feb. 12, 1988, unless
otherwise noted.

§ 92.1 Purpose.

This part implements 5 U.S.C. 5514
(Installment Deduction for Indebted-
ness to the United States), as amended
by the Debt Collection Act of 1982 (Pub.
L. 97–365, 96 Stat. 1749, 1751). It supple-
ments 5 CFR part 550, subpart K, and
the Federal Claims Collections Stand-
ards (4 CFR parts 101–105) issued jointly
by the Comptroller General of the
United States and the Attorney Gen-
eral of the United States under 31
U.S.C. 3711(e)(2). It sets forth the proce-
dures by which the Department of
Transportation (DOT), including its op-
erating elements (see 49 CFR 1.3):

(a) Collects debts owed to the United
States by current and former DOT em-
ployees;

(b) Determines and collects interest
and other charges on that indebted-
ness.

(c) Offsets the salary of DOT employ-
ees to collect debts owed to the United
States by those employees; and,

(d) Obtains salary offset to collect
debts owed to the United States by em-
ployees of other agencies under pro-
grams administered by DOT.

§ 92.3 Scope.

The provisions of this part are appli-
cable to the indebtedness of a current
or former employee of DOT incurred
under any program administered by
DOT. The provisions of this part do not
apply to the collection of indebtedness
by authority other than 5 U.S.C. 5514.

§ 92.5 Definitions.

As used in this part:
(a) Agency means an Executive Agen-

cy as defined by section 105 of title 5,
United States Code, the U.S. Postal
Service, the U.S. Postal Rate Commis-
sion, a Military Department as defined
by section 102 of title 5, United States
Code, an agency or court in the judicial
branch, an agency of the legislative
branch, and any other independent es-
tablishments which are entities of the
Federal Government. In DOT each op-
erating element will act for the agency
in collecting debts under this rule.

(b) Creditor agency means the agency
to which the debt is owed.

(c) Debt means an amount owed to
the United States from sources which
include, but are not necessarily limited
to, erronerous payments made to em-
ployees, overpayments of benefits, sal-
ary or other allowances, loans insured
or guaranteed by the United States and
all other amounts due the United
States from fees, leases, rents, royal-
ties, services, sales of real or personal
property, overpayments, penalties,
damages, interest, fines and forfeitures
(except those arising under the Uni-
form Code of Military Justice) and all
other similar sources. This term does
not include a Government claim aris-
ing under the Internal Revenue Code of
1954 (26 U.S.C. 1–9602) as amended; the
Social Security Act (42 U.S.C. 301–
1397f); the tariff laws of the United
States; or any case where collection of
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a debt by salary offset is explicitly pro-
vided for or prohibited by another stat-
ute (e.g., emergency and travel ad-
vances under 5 U.S.C. 5522, 5705 or 5724
and employee training expenses under 5
U.S.C. 4108).

(d) Debt Claim Form means the form
used by DOT when requesting that an
agency, other than DOT, assist in the
recovery of funds.

(e) Delinquent debt means a debt
which has not been paid by the date
specified in the agency’s initial written
notification or applicable contractual
agreement, unless other satisfactory
payment arrangements have been made
by that date, or if, at any time there-
after, the debtor fails to satisfy obliga-
tions under a payment agreement with
the creditor agency.

(f) Disposable pay means that part of
current basic pay, special pay, incen-
tive pay, retired pay, retainer pay, or
in the case of an employee not entitled
to basic pay, other authorized pay re-
maining after the deduction of any
amount required by law to be withheld.
(See 5 CFR 581.105 (b) through (f) for
items required by law to be withheld,
and therefore excluded from disposable
pay for the purposes of this regula-
tion).

(g) DOT operating element (see 49 CFR
1.3) means a DOT Operating Adminis-
tration including—

(1) U.S. Coast Guard.
(2) Federal Aviation Administration.
(3) Federal Highway Administration.
(4) Federal Railroad Administration.
(5) National Highway Traffic Safety

Administration.
(6) Urban Mass Transportation Ad-

ministration.
(7) St. Lawrence Seaway Develop-

ment Corporation.
(8) Maritime Administration.
(9) Research and Special Program Ad-

ministration.
(10) The Office of the Secretary.
(h) Employee means a current or

former employee of a Federal agency,
including a member of the Armed
Forces (including retired members) or
a Reserve of the Armed Forces (Re-
serves). However, employees paid from
non-appropriated funds are not in-
cluded.

(i) FCCS means the Federal Claims
Collection Standards, 4 CFR Ch. II,

jointly published by the Department of
Justice and the General Accounting Of-
fice.

(j) Hearing means an informal con-
ference before a hearing official in
which the employee and the DOT oper-
ating element are given an opportunity
to present evidence, witnesses, and ar-
gument. The hearing official shall be
either an administrative law judge or
an individual not under the supervision
or control of the Department.

(k) Paying agency means the agency
authorizing the payment of the em-
ployee’s current pay.

(l) Salary offset means an administra-
tive offset to collect a debt under 5
U.S.C. 5514 by deduction(s) at one or
more officially established pay inter-
vals from the current pay account of a
present or former employee with or
without his or her consent. It includes
a single offset from the final salary of
an employee whose employment ends.

(m) Waiver means the cancellation,
remission, forgiveness or non-recovery
of a debt allegedly owed by an em-
ployee to an agency as permitted or re-
quired by 5 U.S.C. 5584, 5 U.S.C. 8346(b),
10 U.S.C. 2774, or 32 U.S.C. 716, or any
other law.

§ 92.7 Notice, hearing, written re-
sponse and decision.

(a) Except as provided in § 92.9 of this
part, each employee from whom the de-
partment proposes to offset a debt
against the Federal pay of an employee
who is indebted to the United States
under a program administrated by DOT
under these regulations is entitled to
receive a minimum of 30 days written
notice as described in § 92.11 of this part
(see also § 92.21(a)).

(b) Each employee owing a debt to
the United States which will be col-
lected by salary offset is entitled to pe-
tition for a hearing before collection
starts. This petition shall be filed di-
rectly with the accounting or finance
office of the DOT creditor operating
element which shall make appropriate
hearing arrangements consistent with
law and regulations. The DOT creditor
operating element shall provide an ex-
planation of the rights of the em-
ployee. If a hearing is provided, the fol-
lowing issues shall be heard:
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(1) The determination of the DOT
creditor operating element concerning
the existence and amount of the debt;
and

(2) The terms of the repayment
schedule, if not previously established
by written agreement between the em-
ployee and the DOT creditor operating
element. (See § 92.21(c) regarding copy
of written decision by hearing officer
describing method and amount of sal-
ary offset).

§ 92.9 Exceptions to notice, hearing,
written response, and final deci-
sion.

(a) Exceptions. The procedural re-
quirements of 5 U.S.C. 5514 do not
apply to recovery by way of retroactive
deductions for administrative adjust-
ments associated with the Federal ben-
efits program. In such cases the con-
tent of the notification to employees is
stated in § 92.9(b).

(b) Simplified procedures to be followed.
In the event that a retroactive deduc-
tion from pay or allowances is required
to recover an insufficiency of deduc-
tions arising through normal process-
ing delays, and those insufficient de-
ductions did not occur in more than
four pay periods, rather than following
the specific procedures required by 5
U.S.C. 5514(a)(2), and set forth in § 92.11
through § 92.17 of this part, the DOT
creditor operating element shall issue
in advance of the collection a sim-
plified notice to the employee that:

(1) Because of the employee’s elec-
tion for changes in voluntary payroll
deduction, corresponding deductions
shall be imposed on the employee’s sal-
ary to cover the period between the ef-
fective date of the election and the
first regular withholding. The em-
ployee may dispute the amount of the
retroactive collection by notifying his
or her accounting or finance officer; or

(2) Due to a normal ministerial ad-
justment in pay or allowances which
could not be placed into effect imme-
diately, future pay will be reduced to
permit the DOT creditor operating ele-
ment to recover any excess pay or al-
lowances received by the employee.
The employee may dispute the amount
of the retroactive collection by notify-
ing his or her accounting or finance of-
ficer.

(c) Limitation on exceptions. The ex-
ceptions described in paragraph (a) of
this section shall not include a recov-
ery required to be made for any reason
other than routine processing delays in
putting the change into effect, even if
the period of time for which the
amounts must be retroactively recov-
ered is less than four pay periods. If
normal processing delays exceed four
pay periods, then the full procedures
prescribed under 5 U.S.C. 5514 and
§§ 92.11 through 92.17 of this part will be
extended to the employee.

[53 FR 4171, Feb. 12, 1988, as amended at 53
FR 51279, Dec. 21, 1988]

§ 92.11 Demand for payment.
(a) The DOT creditor operating ele-

ment shall send a debtor a total of
three progressively stronger written
demands at not more than 30-day inter-
vals, unless a response to the first or
second demand indicates that a further
demand would be futile and the debt-
or’s response does not require rebuttal
(see also § 92.21(a)). Other information
may also indicate that additional writ-
ten demands are unnecessary.

(b) The initial written demand for
payment shall inform the debtor of:

(1) The basis for the indebtedness;
(2) The amount of the claim;
(3) The date by which payment is to

be made:
(4) The debtor’s liability for interest,

penalties and administrative charges
in accordance with 31 U.S.C. 3717 and
§ 92.35 of this part, if payment is not re-
ceived within 30 days of the due date
(see § 92.35 for details regarding inter-
est, penalties and administrative
costs);

(5) The intent of the agency to col-
lect by salary offset, including asking
the assistance of other Federal agen-
cies to help in the offset whenever pos-
sible, if the debtor:

(i) Has not made payment by the pay-
ment due date;

(ii) Has not requested a review of the
claim within the agency as set out in
paragraph (b)(8) of this section; or

(iii) Has not made an arrangement
for payment by the payment due date:

(6) The possible submission of claims
to a collection agency or referral to the
General Accounting Office or the De-
partment of Justice for litigation in
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accordance with the procedures in 4
CFR part 105.

(7) The right of the debtor to inspect
and copy the records of the agency re-
lated to the claim. Any reasonable
costs associated with the inspection
and copying of these records shall be
borne by the debtor. The debtor shall
give reasonable notice in advance to
the agency of the date upon which he
or she intends to inspect and copy the
records involved.

(8) The right of the debtor to a review
of the claim within the agency. If the
claim is disputed in full or in part, the
debtor shall respond to the demand by
making a request in writing for a re-
view of the claim within the agency by
the payment due date stated in the de-
mand. The debtor’s written response
shall state the basis for the dispute. If
only part of the claim is disputed, the
undisputed portion shall be paid by the
due date. The DOT creditor operating
element shall acknowledge receipt of
the request for a review, and upon com-
pletion of consideration shall notify
the debtor whether its determination
has been sustained, amended, or can-
celed within 15 days of the receipt of
the request for a review. If the DOT op-
erating element either sustains or
amends its determination, it shall no-
tify the debtor of its intent to collect
by salary offset unless payment is re-
ceived within 15 days of the mailing of
the notification of its decision follow-
ing a review of the claim.

(9) The right of the debtor to offer to
make a written agreement to repay the
amount of the claim (see § 92.23). The
acceptance of such an agreement is dis-
cretionary with the agency. If the debt-
or requests a repayment arrangement
because a payment of the amount due
would create a financial hardship, the
DOT creditor operating element will
analyze the debtor’s financial condi-
tion. Depending on its evaluation of
the financial strength of the debtor,
the DOT operating element may agree
to a written installment repayment
schedule with the debtor. The debtor
shall execute a confession of judgment
note which specifies all of the terms of
the arrangement. The size and fre-
quency of installment payments should
bear a reasonable relation to the size of
the debt and the debtor’s ability to

pay. Interest, penalties and adminis-
trative charges shall be provided in the
note (see § 92.35). The debtor shall be
provided with a written explanation of
the consequences of signing a confes-
sion of judgment note. The debtor shall
sign a statement acknowledging re-
ceipt of the written explanation which
shall recite that the statement was
read and understood before execution
of the note and that the note is being
signed knowingly and voluntarily.
Some form of evidence of these facts
shall be maintained in the agency’s file
on the debtor.

(10) The right to an oral hearing or a
hearing based on written submissions
conducted by an administrative law
judge or by a hearing official not under
the control of the head of the Depart-
ment in accordance with § 92.13 of this
part.

(11) The consequences of any know-
ingly false statements, representa-
tions, or evidence provided by the em-
ployee, which may include:

(i) Disciplinary procedures under 5
U.S.C. chapter 75, 5 CFR part 752, or
any other applicable statutes or regu-
lations;

(ii) Criminal penalties under 18
U.S.C. 286, 287, 1001 and 1002, or any
other applicable statute; or,

(iii) Penalties under the False Claims
Act, 31 U.S.C. 3729, et seq., or any other
applicable statute.

(12) Proceedings under any other
statutory authority for the collection
of claims of the DOT operating ele-
ment.

(13) The fact that amounts paid on or
deducted from the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
employee unless there are applicable
contractual or statutory provisions to
the contrary.

(14) The name, address, and telephone
number of the accounting or finance of-
ficer who may be contacted if the em-
ployee wishes to review the records or
to obtain information.

§ 92.13 Request for hearing.
(a) The employee shall be advised in

the notification that a hearing may be
requested by filing a written petition
within 15 calendar days of receipt of
the notification, addressed to the chief
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of the paying agency’s accounting or fi-
nance office.

(b) The petition shall state the
grounds upon which the employee dis-
putes the proposed collection of the al-
leged debt. The petition shall identify
and explain with reasonable specificity
the facts, evidence which, and wit-
nesses who the employee believes sup-
port his or her position.

(c) The timely filing of a petition for
hearing shall stay any further collec-
tion proceedings. A decision by the ad-
ministrative law judge or other hearing
official (see § 92.5(j)) will be issued at
the earliest practical date, but no later
than 60 days after the filing of a peti-
tion for hearing, unless a delay is
granted at the request of the employee.

§ 92.15 Request for hearing after time
expires.

The Department may accept late re-
quests for a hearing if the employee
can show that delay in requesting a
hearing beyond the period provided in
the notice described in § 92.11 of this
part was caused by circumstances be-
yond his or her control or because of
failure to receive notice of the time
limit (unless he or she was otherwise
aware of it) or because of new informa-
tion.

§ 92.17 Form of hearings and written
decisions.

(a) Hearings shall consist of informal
conferences before an administrative
law judge or other hearing official (see
§ 92.5(j)) in which the employee and the
DOT creditor operating element are
given full opportunity to present evi-
dence, witnesses, and argument. The
DOT operating element will maintain a
summary record of a hearing provided
under these procedures.

(b) Written decisions provided after a
request for hearing shall, at a mini-
mum, summarize the evidence alleged
to substantiate the nature and origin
of the alleged debt; the administrative
law judge’s or other hearing official’s
analysis, findings, and conclusions; the
amount and validity of the alleged
debt; and, where applicable, the repay-
ment schedule.

(c) A copy of the administrative law
judge’s or other hearing official’s final
decision shall be provided to the em-

ployee as well as the chief of the office
authorized to collect debts by deduc-
tion from salary.

(d) The decision of the administra-
tive law judge or other hearing official
shall be final and binding on the par-
ties.

§ 92.19 Obtaining the services of a
hearing official.

(a) Where a DOT operating element is
the creditor agency, the chief of the ap-
propriate accounting or finance office
shall schedule a hearing before an ad-
ministrative law judge or other hearing
official.

(b) If another (non-DOT) agency is
the creditor agency, then it is the re-
sponsibility of that agency to arrange
for a hearing if one is requested.

(c) Agents for the paying agency are
designated in appendix A to 5 CFR part
581. (This appendix lists the agents des-
ignated to accept legal process for the
executive branch, the U.S. Postal Serv-
ice, the Postal Rate Commission, the
District of Columbia, American Samoa,
Guam, the Virgin Islands, and the
Smithsonian Institution.)

§ 92.21 Deduction from pay.
(a) After other, less severe collection

actions have failed, the DOT operating
element (see § 92.5(g)) may implement
steps to obtain collection by salary off-
set. The method and the amount of the
salary offset shall be the method and
amount stated in the creditor agency’s
demand letter (see § 92.11) or notice (see
§ 92.7), or, if applicable, in the decision
of an administrative law judge or other
hearing official after an employee-re-
quested hearing on the matter. If a
DOT operating element is the creditor,
the procedures stated in § 92.11 shall be
followed.

(b) Before a collection by salary off-
set may be made, the chief of the ac-
counting or finance office of the paying
DOT operating element shall be fur-
nished with certified documentation by
the creditor agency indicating that the
creditor agency has sent the employee
a demand letter pursuant to § 92.11 of
this part stating as a minimum:

(1) The nature and amount of the in-
debtedness and the intention of the
agency to initiate, at the expiration of
thirty days, a proceeding to collect the
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debt by salary offset; and an expla-
nation of the rights of the employee
under this subsection;

(2) That the employee has the oppor-
tunity to inspect and copy Government
records relating to the debt;

(3) That the employee has an oppor-
tunity to enter into a written agree-
ment with the agency to establish a
schedule for the repayment of the debt;

(4) That the employee has an oppor-
tunity for a hearing on the determina-
tion of the agency concerning the ex-
istence or the amount of the debt, and
in the case of an individual whose re-
payment schedule is established other
than by a written agreement as de-
scribed in paragraph (b)(3) of this sec-
tion concerning the terms of the repay-
ment schedule; and

(5) That the creditor agency’s regula-
tions implementing 5 U.S.C. 5514 have
been approved by OPM (see 5 CFR
550.1108(a)).

(c) Where a hearing has been held, a
copy of the decision of the administra-
tive law judge or other hearing official
must be furnished to the chief of the
accounting or finance office of the pay-
ing DOT operating element before col-
lection of the indebtedness by salary
offset may be initiated. The method
and amount of the offset will be as
stated in the decision.

§ 92.23 Collection.

(a) A debt shall be collected in a
lump sum or by installment deductions
at officially established pay intervals
from an employee’s current pay ac-
count, unless the employee and the
DOT operating element agree to alter-
native arrangements for payment (see
§ 92.11(b)(9) describing such voluntary
repayment arrangements). The alter-
native arrangement shall be in writing,
signed by both the employee and the
chief of the appropriate accounting or
finance office, and shall be documented
in the DOT operating element’s files.

(b) Under 31 U.S.C. 3716 and 4 CFR
102.3(b)(3), agencies may not initiate
offset to collect a debt more than 10
years after the Government’s right to
collect the debt accrued, unless facts
material to the Government’s rights to
collect the debt were not known by the
DOT operating element’s official or of-

ficials charged with the responsibility
to discover and collect the debt.

§ 92.25 Source of deductions.

Except as provided in § 92.31 and
§ 92.33 of this part (with respect to sepa-
rated employees), the paying DOT op-
erating element will make deductions
only from disposable pay (see § 92.5(f)).

§ 92.27 Duration of deductions.

Debts shall be collected in one lump
sum where possible. However, if the
employee is financially unable to pay
in one lump sum or the amount of the
debt exceeds 15 percent of disposable
pay payable in one pay period, collec-
tion will be made in installments. Such
installment deductions will be made
over a period not greater than the an-
ticipated period of employment or ac-
tive duty, as the case may be, except as
provided in §§ 92.29, 92.31, and 92.33 of
this part.

§ 92.29 Limitation on amount of deduc-
tions.

The size and frequency of installment
deductions shall bear a reasonable rela-
tion to the size of the debt and the em-
ployee’s ability to pay. However, the
amount deducted for any period may
not exceed 15 percent of the disposable
pay from which the deduction is made,
unless the employee has agreed in writ-
ing to the deduction of a greater
amount.

§ 92.31 Liquidation from final pay-
ment.

If the employee retires, resigns his or
her employment, is terminated, or the
employment or period of active duty
ends before collection of the debt is
completed, there shall be an offset
from subsequent payments of any na-
ture (e.g., final salary, lump sum leave,
etc.) due the employee from the DOT
operating element on the date of sepa-
ration to the extent necessary to liq-
uidate the debt.

§ 92.33 Recovery from other payments
due a separated employee.

If the debt cannot be liquidated by
offset from any final payment due the
employee as of the date of separation,
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the DOT operating element shall liq-
uidate the debt by administrative off-
set pursuant to 31 U.S.C. 3716 from
later payments of any kind due the
former employee from the United
States, where appropriate (see
§ 92.41(b)(2)(ii)).

§ 92.35 Interest, penalties and adminis-
trative costs.

(a) Where a DOT creditor operating
element (see § 92.5(g)) is the creditor, it
shall charge interest on an outstanding
debt at the rate published by the Sec-
retary of the Treasury in accordance
with 31 U.S.C. 3717. The rate of interest
assessed shall be the rate of the cur-
rent value of funds to the United
States Treasury (i.e., the Treasury tax
and loan account rate), as prescribed
and published by the Secretary of the
Treasury in the FEDERAL REGISTER and
the Treasury Financial Manual Bul-
letins annually or quarterly, in accord-
ance with 31 U.S.C. 3717. The DOT cred-
itor operating element shall charge a
penalty of six percent a year, in addi-
tion to interest, on any portion of a
debt that is more than 90 days past
due. It shall assess administrative
charges to cover additional costs in-
curred in processing and handling the
debt beyond the payment due date. The
imposition of interest, penalties and
administrative charges is made in ac-
cordance with 31 U.S.C. 3717 and 4 CFR
102.13.

(b) Interest on debt shall begin to ac-
crue on the date on which the debtor is
first sent or delivered notice of the
debt and of the interest requirements
or, in the case of advance billings, on
the calendar date following the speci-
fied due date of the debt provided the
advance billing gives notice of the in-
terest requirements for late payment.
Interest on the debt shall continue to
accrue until payment is received. In-
terest shall be calculated only on the
principal of the debt (simple interest).
The rate of interest charged shall be
the rate in effect on the date from
which interest begins to accrue, and
shall remain fixed for the duration of
the indebtedness.

(c) A DOT creditor operating element
shall waive the monthly interest on
debt that is paid within 30 calendar

days after the date on which interest
began to accrue.

(d) A DOT creditor operating element
may waive interest, penalties and/or
administrative charges if it finds that:

(1) The debtor is unable to pay any
significant sum toward the claim with-
in a reasonable period of time;

(2) Collection of interest, penalties or
administrative charges will jeopardize
collection of the principal of the debt;
or

(3) It is otherwise in the best interest
of the United States, including the sit-
uation where an offset or installment
payment agreement is in effect.

§ 92.37 Non-waiver of rights by pay-
ment.

An employee’s payment or agreement
to pay, whether voluntary or involun-
tary, of all or any portion of an alleged
debt being collected pursuant to these
procedures shall not be construed as a
waiver of any rights which the em-
ployee may have under this part to the
extent of such payment or agreement.

§ 92.39 Refunds.
(a) Amounts paid or deducted from

the account of a current or former em-
ployee of the United States Govern-
ment, pursuant to this part, for a debt
which is found not owing to the United
States shall be promptly refunded to
the employee.

(b) Amounts which are waived shall,
after proper application, be promptly
returned after approval of the applica-
tion.

§ 92.41 Requesting recovery when the
Department is not the paying agen-
cy.

(a) Format of the request for recovery.
(1) Where the DOT operating element is
the creditor agency and another agen-
cy is the paying agency, the chief of
the accounting of finance office of the
appropriate DOT operating element
(see § 92.5(g)) shall complete and certify
the ‘‘Debt Claim Form’’ (see Attach-
ment 1), and attach a copy of the de-
mand letter sent to the employee pur-
suant to § 92.11 with a statement of the
employee’s response thereto, or, if a
hearing was held pursuant to § 92.13, at-
tach a copy of the decision of the ad-
ministrative law judge or other hearing
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official. The DOT creditor operating
element shall certify that the em-
ployee owes the debt, the amount and
basis of the debt, the date on which
payment is due, the date the Govern-
ment’s right to collect the debt ac-
crued, and that the Departmental regu-
lations implementing 5 U.S.C. 5514 have
been approved by the Office of Person-
nel Management.

(2) If the collection is to be made in
voluntary or involuntary installments
(see Attachment 1), the DOT creditor
operating element shall also advise the
paying agency of the amount of the in-
stallments and, if a date for the begin-
ning of payments other than the next
officially established pay period is re-
quired, the date of the first install-
ment.

(3) Unless the employee has volun-
tarily agreed to the salary offset in
writing or, in the absence of such
agreement, has signed a statement ac-
knowledging receipt of the procedures
required by 5 U.S.C. 5514(a)(2) and the
writing or statement is attached to the
debt claim form, the DOT creditor op-
erating element shall also indicate the
action(s) taken under 5 U.S.C. 5514 and
give the date(s) the action(s) were
taken.

(b) Submitting the request for recov-
ery—(1) Current employees. The DOT
creditor operating element shall sub-
mit the ‘‘Debt Claim Form’’ (Attach-
ment 1) to the employee’s paying agen-
cy.

(2) Employees who are separating or
have separated —(i) Employees who are
in the processs of separating. If the em-
ployee is in the process of separating,
the DOT creditor operating element
shall submit its debt claim (Attach-
ment 1) to the employee’s paying agen-
cy for collection as provided in § 92.31 of
this part. The paying agency is re-
quired to certify the total amount of
its collection made or to be made prior
to separation and notify the DOT credi-
tor operating element and the em-
ployee as provided in § 92.41 (b)(2)(iii). If
the paying agency is aware that the
employee is entitled to payments from
the Civil Service Retirement and Dis-
ability Fund, or other similar pay-
ments, it shall advise the DOT operat-
ing element and send a copy of the debt
claim and certification to the agency

responsible for making such payments
as notice that a debt is outstanding.

(ii) Employees who have already sepa-
rated. If the employee has already sepa-
rated and all payments due from his or
her former paying agency have been
paid, the DOT operating element may
request, unless otherwise prohibited for
example by court order, that monies
which are due and payable to the em-
ployee from the Civil Service Retire-
ment and Disability Fund (5 CFR
831.1801 et seq.) or other similar funds,
be administratively offset in order to
collect the debt (see 31 U.S.C. 3716 and
the FCCS).

(iii) Employees who transfer from one
paying agency to another. If, after the
DOT creditor operating element has
submitted the debt claim to the em-
ployee’s paying agency, the employee
transfers to a position served by a dif-
ferent paying agency before the debt is
collected in full, the paying agency
from which the employee separates
shall certify the total amount of the
collection made on the debt. One copy
of the certification shall be furnished
to the employee and another to the
DOT operating element along with no-
tice of the employee’s transfer. The
original of the debt claim form shall be
inserted in the employee’s official per-
sonnel folder along with a copy of the
certification of the amount which has
been collected. Upon receiving the offi-
cial personnel folder, the new paying
agency shall, in accordnce with the
DOT operating element’s properly cer-
tified claim, resume the collection
from the employee’s current pay ac-
count and notify the employee and the
DOT creditor operating element of the
resumption. The DOT operating ele-
ment is not required to repeat the re-
quired collection procedures from the
beginning in order to resume the col-
lection. However, it shall be the re-
sponsibility of the DOT creditor oper-
ating element to review the debt upon
receiving the former paying agency’s
notice of the employee’s transfer to
make sure the collection is resumed by
the new paying agency.

§ 92.43 Requests for recovery when the
Department is the paying agency.

(a) Incomplete request for recovery. If
the request for recovery received by
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the chief of the accounting or finance
office of the appropriate DOT operating
element is incomplete in any respect
(see § 92.21(b)) including, but not lim-
ited to, the failure to certify in writing
that the employee owes the debt, the
amount and basis of the debt, the date
on which payment(s) is due, the date
the creditor agency’s right to collect
the debt first accrued, and that the
creditor agency’s regulations imple-
menting 5 U.S.C. 5514 were approved by
OPM, the request shall be returned to
the creditor agency with a statement
of the deficiency. No action to imple-
ment salary offset may be initiated
until a complete request has been re-
ceived.

(b) Complete request for recovery. If a
complete request for recovery is re-
ceived by the chief of the accounting or
finance office of the appropriate DOT

operating element, a copy of the re-
quest and any supporting documenta-
tion shall be transmitted to the appro-
priate payroll office, and deductions
shall be scheduled to begin at the next
officially established pay interval. A
copy of the request and any supporting
documentation shall be provided to the
debtor, along with a notice of the date
deductions will begin.

(c) The DOT operating element may
not review the merits of the creditor
agency’s determination with respect to
the amount or validity of the debt as
stated in the request for recovery.

§ 92.45 Other debt collections.

Separate rules exist for general col-
lection of debts owed the United States
under 31 U.S.C. 3711, 3716–18; 4 CFR Ch.
II.
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PART 93—AIRCRAFT ALLOCATION

Sec.
93.1 Issuance of aircraft allocations.
93.3 Reporting requirements.

AUTHORITY: Sec. 9, 80 Stat. 944; 49 U.S.C.
1657.

§ 93.1 Issuance of aircraft allocations.
From time to time, the Director, Of-

fice of Emergency Transportation, is-
sues planning orders allocating aircraft
to the Department of Defense, identi-
fied by FAA registration number, for
the Civil Reserve Air Fleet Program, or
as a reserve fleet for use in certain con-
tingencies in the Civil Reserve Air
Fleet Program of the Department of
Defense. The current listing of aircraft
allocations may be obtained upon re-
quest from the Director, Office of
Emergency Transportation, Depart-
ment of Transportation, Washington,
DC 20590.

[32 FR 20778, Dec. 23, 1967, as amended by
Amdt. 93–1, 33 FR 7821, May 29, 1968]

§ 93.3 Reporting requirements.
In the event any aircraft identified in

the allocations in effect:
(a) Is destroyed or suffers major dam-

age the owner or operator, or both,
shall give immediate notice thereof to
the Director, Office of Emergency
Transportation; or

(b) Is sold, leased, or otherwise trans-
ferred, the transferor or owner, or
both, shall give immediate notice
thereof to the Director, Office of Emer-
gency Transportation, together with
full information concerning the iden-
tity of the transferee, the date and
place of transfer, and the terms and
conditions of the transfer.

[32 FR 20778, Dec. 23, 1967]

PART 95—ADVISORY COMMITTEES

Sec.
95.1 Applicability.
95.3 Definitions.
95.5 Use of advisory committees generally.
95.7 Industry advisory committees: Mem-

bership.
95.9 Meetings; other than industry advisory

committees.
95.11 Meetings; industry advisory commit-

tees.
95.13 Antitrust laws.

95.15 Conflicts of interest statutes, orders,
and regulations.

AUTHORITY: Sec. 9, 80 Stat. 944 (49 U.S.C.
1657); E.O. 11007, 3 CFR, 1959–1963 Comp., p.
573.

SOURCE: 33 FR 467, Jan. 12, 1968, unless oth-
erwise noted.

§ 95.1 Applicability.
(a) This part prescribes uniform regu-

lations governing the formation and
use of advisory committees by the Of-
fice of the Secretary of Transportation,
the U.S. Coast Guard, the Federal
Aviation Administration, the Federal
Highway Administration, the Federal
Railroad Administration, the Urban
Mass Transportation Administration,
the National Highway Traffic Safety
Administration, and the St. Lawrence
Seaway Development Corporation. It
does not apply to the National Trans-
portation Safety Board.

(b) This part applies to advisory com-
mittees formed or used by the organi-
zations named in paragraph (a) of this
section. It also applies to those organi-
zations whenever they affiliate with,
participate in, or use similar advisory
committees formed or used by other
departments or agencies of the Execu-
tive Branch of the Government, unless
specifically exempted under paragraph
(c) of this section. Advisory commit-
tees whose membership includes ‘‘con-
sultants and advisers’’ are subject to
this part regardless of whether those
members are considered to be Govern-
ment employees on the days they at-
tend committee meetings.

(c) This part does not apply to:
(1) Any advisory committee the pur-

pose, composition, and operation of
which is specified by statute, unless
and to the extent that statute author-
izes the President to prescribe regula-
tions for the committee’s formation
and use.

(2) Any advisory committee com-
posed wholly of representatives of
State or local agencies or of charitable,
religious, educational, civic, social wel-
fare, or similar nonprofit organiza-
tions.

(3) Any local, regional, or national
committee whose only function is to
disseminate information for public
agencies, or any local civil committee
whose primary function is to perform a
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public service, other than giving advice
or making recommendations to the
Government.

[33 FR 467, Jan. 12, 1968, as amended by
Amdt. 95–2, 35 FR 5331, Mar. 31, 1970; Amdt.
95–3, 36 FR 431, Jan. 13, 1971]

§ 95.3 Definitions.
For the purposes of this part:
(a) Advisory committee includes any

committee, board, commission, coun-
cil, conference, panel, task force, or
other similar group, or any subcommit-
tee, or other subgroup thereof, which is
formed within the Department in the
interest of obtaining advice or rec-
ommendations, or for any other pur-
pose, and which is not composed wholly
of officers or employees of the Govern-
ment. It also includes any committee,
board, commission, council, con-
ference, panel, task force, or other
similar group, or any subcommittee or
subgroup thereof, which is not formed
within the Department, but only dur-
ing the period it is being used by the
Department in the same manner as a
Government-formed advisory commit-
tee.

(b) Industry advisory committee in-
cludes any advisory committee com-
posed predominately of members or
representatives of a single industry or
group of related industries, or any sub-
division of a single industry, made on a
geographic, service, or product basis.

(c) Department means Department of
Transportation.

(d) Secretary means the Secretary of
Transportation.

§ 95.5 Use of advisory committees gen-
erally.

(a) Advisory committees are formed
to provide a means of obtaining advice,
views, and recommendations of benefit
to the operations of the Government
from industrialists, businessmen, sci-
entists, engineers, educators, and other
public and private citizens whose expe-
rience and talents would not otherwise
be available to the Department. An ad-
visory committee may be used when its
counsel is desired on matters under
consideration by any part of the De-
partment. Unless specifically author-
ized by law to the contrary, no advi-
sory committee may be used for func-
tions which are not solely advisory.

Determinations of action to be taken
with respect to matters upon which an
advisory committee advises or rec-
ommends may be made only by a full-
time, salaried officer or employee of
the Government.

(b) An advisory committee may be
established to serve the Department as
a whole, the Office of the Secretary,
any operating administration, any
combination of the Office of the Sec-
retary and the operating administra-
tions, or the operating administrations
collectively. However, no advisory
committee may be formed or used un-
less (1) the committee is specifically
authorized by law, or (2) the committee
is specifically approved, in writing, by
the Secretary or his designee, to be in
the public interest in connection with
the performance of duties imposed on
the Department or any part of it.

§ 95.7 Industry advisory committees:
Membership.

Each industry advisory committee
must be reasonably representative of
the group of industries, the single in-
dustry, or the product segment thereof
to which it relates, taking into account
the size and function of business enter-
prises in the industry or industries and
their location, affiliation, and competi-
tive status among other factors. Selec-
tion of industry members shall, unless
otherwise provided by statute, be lim-
ited to persons actively engaged in op-
erations in the particular industry, in-
dustries, or segments concerned, except
in cases in which the Secretary or his
designee considers that such a limita-
tion would interfere with effective
committee operations.

§ 95.9 Meetings; other than industry
advisory committees.

(a) Meetings of an advisory commit-
tee, other than an industry advisory
committee, may be held only at the
call, or with the advance approval, of a
full-time, salaried officer or employee
of the Department, with an agenda for-
mulated or approved by that officer or
employee.

(b) Each meeting shall be chaired by,
or be conducted in the presence of, a
full-time, salaried officer or employee
of the Government who is required to
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adjourn the meeting whenever he con-
siders it to be in the public interest.

(c) Minutes shall be kept of each
meeting. As a minimum, the minutes
must contain a record of the persons
present, a description of the matter
discussed and conclusions reached, and
a copy of any report received, issued,
or approved by the committee. The ac-
curacy of all minutes must be certified
by a full-time, salaried officer or em-
ployee of the Government who was
present during the meeting to which
the minutes pertain.

(d) The Secretary or his designee
may waive any requirement of this sec-
tion in any case in which he deter-
mines that:

(1) Compliance with that requirement
would interfere with the proper func-
tioning of the committee or would be
impracticable;

(2) Adequate provisions are made to
assure otherwise that the operation of
the committee is subject to Govern-
ment control and purpose; and

(3) The waiver is in the public inter-
est.

§ 95.11 Meetings; industry advisory
committees.

(a) Meetings of an industry advisory
committee may be held only at the call
of a full-time, salaried officer or em-
ployee of the Department, with an
agenda formulated by that officer or
employee.

(b) Each meeting shall be chaired by
a full-time, salaried officer or em-
ployee of the Government who is re-
quired to adjourn the meeting when-
ever he considers it to be in the public
interest. The Secretary or his designee
may waive the requirements of this
paragraph in any case in which he de-
termines that:

(1) Compliance with that requirement
would interfere with the proper func-
tioning of the committee or would be
impracticable;

(2) Adequate provisions are made to
assure otherwise that the operation of
the committee is subject to Govern-
ment control and purpose;

(3) The waiver is in the public inter-
est; and

(4) The meeting will be conducted in
the presence of a full-time, salaried of-
ficer or employee of the Government

who is required to adjourn the meeting
whenever he considers it to be in the
public interest.

(c) A verbatim transcript shall be
kept of the proceedings at each meet-
ing, including the name of each person
present, his affiliation, and the capac-
ity in which he attended, except in any
case in which the Secretary or his des-
ignee determines that a verbatim tran-
script would interfere with the proper
functioning of the committee or would
be impracticable and therefore waives
the requirement as being in the public
interest. In such a case the procedure
prescribed in § 95.9(c) applies.

(d) No industry advisory committee
may receive, compile, or discuss data
or reports showing the current or pro-
jected commercial operations of any
identified business enterprise.

[33 FR 467, Jan. 12, 1968, as amended by
Amdt. 95–1, 33 FR 6913, May 3, 1968]

§ 95.13 Antitrust laws.

The activities of advisory commit-
tees are subject to the antitrust laws
and committee members are not im-
mune from prosecution under those
laws. The Department of Justice takes
the position that it retains complete
freedom to institute proceedings, ei-
ther civil or criminal, or both, in the
event that any particular plan or
course of action is used to accomplish
unlawful private ends, and to institute
civil actions to enjoin continuance of
any act or practices found not to be in
the public interest and persisted in
after notice to desist. This part is in-
tended to minimize the possibility of
violating the antitrust laws. Industry
representatives and Government per-
sonnel officially connected with advi-
sory committees should be advised of
the antitrust aspects of the committee
activity.

§ 95.15 Conflicts of interest statutes,
orders, and regulations.

There is a body of statutes, orders,
and regulations prescribed by the
President, the Secretary, and other au-
thorities, dealing with conflicts of in-
terest and designed to prevent any con-
flict between the official duties and
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status of Government officers and em-
ployees and their private interest. Gov-
ernment officers and employees are re-
quired to comply with all applicable
laws, orders, and regulations. Part 99 of
this chapter sets forth a comprehensive
list of the conflicts of interest statutes
and guidelines for the employees of the
Department to follow in the applica-
tion of these statutes to part-time ad-
visers and consultants to the Govern-
ment. Any officer or employee ap-
pointed to serve on an advisory com-
mittee who has any doubt or question
respecting a possible conflict of inter-
est shall seek specific legal advice on
his individual situation.

PART 98—ENFORCEMENT OF RE-
STRICTIONS ON POST–EMPLOY-
MENT ACTIVITIES

SUBPART A—ADMINISTRATION OF
ENFORCEMENT PROCEEDINGS

Sec.
98.1 Purpose.
98.2 Definitions.
98.3 Reports of apparent violations.
98.4 Initiation of administrative discipli-

nary proceeding.
98.5 Former employee response to notice.
98.6 Examiner.
98.7 Hearing.
98.8 Decision by examiner.
98.9 Decision if hearing waived.
98.10 Appeal.
98.11 Final administrative decision.

SUBPART B—ADMINISTRATIVE
SANCTIONS

98.12 Administrative sanctions.

SUBPART C—JUDICIAL REVIEW

98.13 Judicial review.

AUTHORITY: 18 U.S.C. 207; Pub. L. 96–28.

SOURCE: 48 FR 12383, Mar. 24, 1983, unless
otherwise noted.

Subpart A—Administration of
Enforcement Proceedings

§ 98.1 Purpose.
The purpose of this part is to set

forth the administrative enforcement
procedures that the Department of
Transportation will follow when there
is an allegation that a former employee

of the Department has violated 18
U.S.C. 207.

§ 98.2 Definitions.
For the purposes of this part, the fol-

lowing definitions apply:
(a) Administration means each of the

following:
(1) The United States Coast Guard.
(2) The Federal Aviation Administra-

tion.
(3) The Federal Highway Administra-

tion.
(4) The Federal Railroad Administra-

tion.
(5) The National Highway Traffic

Safety Administration.
(6) The Urban Mass Transportation

Administration.
(7) The Saint Lawrence Seaway De-

velopment Corporation.
(8) The Research and Special Pro-

grams Administration.
(9) The Maritime Administration.
(b) Department means the Department

of Transportation.
(c) 18 U.S.C. 207 means 18 U.S.C. 207

(a), (b), or (c) or any regulations issued
under 18 U.S.C. 207.

(d) Secretary means the Secretary of
Transportation.

§ 98.3 Reports of apparent violations.
Any person may report, to the Assist-

ant General Counsel for Environ-
mental, Civil Rights and General Law,
an apparent violation by a former em-
ployee of the Department of 18 U.S.C.
207.

§ 98.4 Initiation of administrative dis-
ciplinary proceeding.

(a) Whenever the Assistant General
Counsel for Environmental, Civil
Rights and General Law has deter-
mined that there is reasonable cause to
believe that a former Departmental
employee has violated 18 U.S.C. 207, the
Assistant General Counsel for Environ-
mental, Civil Rights, and General Law:

(1) Shall expeditiously provide that
information to the Director, Office of
Government Ethics, and to the Crimi-
nal Division, Department of Justice;
and

(2) After coordinating any proceeding
with the Criminal Division, Depart-
ment of Justice, to avoid prejudicing
criminal proceedings, may institute an
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administrative disciplinary proceeding
in accordance with this part.

(b) The person who shall provide for
the prosecution of the alleged violation
in an administrative disciplinary pro-
ceeding under this part (hereinafter re-
ferred to as the ‘‘Departmental coun-
sel’’) is:

(1) In a case where the last Depart-
mental employer of the alleged viola-
tor is the Office of the Secretary, the
Assistant General Counsel for Environ-
mental, Civil Rights and General Law,
or his or her designee; or

(2) In a case where the last Depart-
mental employer of the alleged viola-
tor is an administration, the Chief
Counsel, or his or her designee, for that
administration.

(c) Before beginning an administra-
tive disciplinary proceeding, the De-
partmental counsel shall provide the
former employee with actual notice of
the institution of a proceeding. This
notice must include:

(1) A statement of allegations and
the basis for those allegations, which
statement must be sufficiently detailed
to enable the former employee to pre-
pare an adequate defense;

(2) Notification of the right to a hear-
ing;

(3) An explanation of the method by
which a hearing may be requested; and

(4) A statement of the possible sanc-
tions that may be imposed if a viola-
tion by the former employee is found
to have occurred.

§ 98.5 Former employee response to
notice.

(a) Within 30 working days after serv-
ice of a notice pursuant to § 98.4(c), the
former employee may submit to the
Departmental counsel in writing:

(1) A request for a hearing, which, if
not all issues are disputed by the
former employee, should specify those
issues that are;

(2) Any evidence and arguments in
lieu of a hearing or

(3) A statement that the allegations
are true and set forth any factors that
should be considered in determining
the administrative sanction to be im-
posed.

(b) The Department shall deem the
right to a hearing to have been waived
by the former employee if the former

employee does not submit a request
under paragraph (b)(1) of this section
within 30 working days after service of
notice pursuant to § 98.4(c).

§ 98.6 Examiner.

(a) The presiding official at a hearing
held under this part and the deciding
official under § 98.9 of this part (herein-
after referred to as the ‘‘examiner’’)
shall be designated by the Secretary.

(b) The examiner shall not have been
involved in any of the events specified
in the allegations, shall not have been
involved in the investigation of the al-
legations and the institution of the
proceedings under this part, and shall
not be or have been employed by the
administration, or the Office of the
Secretary if applicable, in which the
alleged violation occurred.

§ 98.7 Hearing.

(a) The examiner shall, within 30
working days of a request for a hearing
under § 98.5(b), schedule the hearing for
a reasonable time, date, and place. The
examiner shall grant any delays or
continuances that the examiner deter-
mines to be necessary and appropriate
for fair resolution of the case, with due
regard to the former employee’s need
for adequate time to prepare a defense
and for expeditious resolution of alle-
gations that may be damaging to that
former employee’s reputation.

(b) The following rights shall be
granted to a former employee who re-
quests a hearing under § 98.5(b):

(1) To represent oneself or to be rep-
resented by counsel.

(2) To introduce and examine wit-
nesses and to submit physical evidence.

(3) To confront and cross-examine ad-
verse witnesses.

(4) To present oral argument.
(5) To obtain a transcript or record-

ing of the hearing on request from the
official reporter upon payment of the
fees fixed therefor.

(c) In a hearing under this part, the
Federal Rules of Civil Procedure and
Evidence do not apply. However, the
examiner may make such orders and
determinations regarding discovery,
admissibility of evidence, conduct of
examination and cross-examination,
and similar matters the examiner
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deems necessary or appropriate to en-
sure orderliness in the proceedings and
fundamental fairness to the parties.

§ 98.8 Decision by examiner.

(a) In a hearing under § 98.7 of this
part, the Departmental counsel must
establish a violation by a preponder-
ance of the evidence.

(b) The examiner shall make a deci-
sion exclusively on matters of record in
the proceeding and shall set forth in
the decision:

(1) All findings of fact relevant to the
matters at issue;

(2) All conclusions of law relevant to
the matters at issue; and

(3) The sanction to be imposed, if
any.

§ 98.9 Decision if hearing waived.

(a) If the former employee waives or,
in accordance wth § 98.5(b) of this part,
is deemed to have waived a hearing
under this part, the examiner shall,
after review of the record as it exists,
make a decision as to whether the
former employee is in violation of 18
U.S.C. 207.

(b) In a decision under paragraph (a)
of this section, the requirements of
§ 98.8 of this part apply.

§ 98.10 Appeal.

(a) Within 30 working days after re-
ceipt of a decision issued under § 98.8 or
§ 98.9 of this part, either the Depart-
mental counsel or the former employee
may appeal the decision to the Sec-
retary.

(b) In making a decision on an ap-
peal, the Secretary shall consider only
the evidence admitted during the prior
proceeding and contained in the record
of that proceeding.

(c) If the Secretary modifies or re-
verses the initial decision, the Sec-
retary shall specify the findings of fact
and conclusions of law that are dif-
ferent from those of the examiner.

§ 98.11 Final administrative decision.

The final administrative decision
under this part shall be:

(a) The decision of the examiner
under § 98.8(b), if there is no appeal
under § 98.10;

(b) The decision by the examiner
under § 98.9, if a hearing is waived or is
deemed to have been waived and there
is no appeal under § 98.10; or

(c) The decision of the Secretary on
an appeal under § 98.10.

Subpart B—Administrative
Sanctions

§ 98.12 Administrative sanctions.

(a) The Secretary, in decisions under
§ 98.10 of this part, and the examiner, in
decisions under § 98.8 and § 98.9 of this
part, may impose an administrative
sanction against a former employee
who, after a final administrative deci-
sion under this part, is found to be in
violation of 18 U.S.C. 207.

(b) The administrative sanctions that
may be imposed under subsection (a) of
this section are:

(1) Prohibiting the former employee
from making, on behalf of any other
person except the United States, any
formal or informal appearance before,
or, with the intent to influence, any
oral or written communication to, the
Department of any of its administra-
tions on any matter of business for a
period not to exceed five years; or

(2) Taking other appropriate discipli-
nary action, such as a reprimand or
suspension from participation in a par-
ticular matter or matters before the
Department.

Subpart C—Judicial Review

§ 98.13 Judicial review.

Any former employee found to have
violated 18 U.S.C. 207 by a final admin-
istrative decision under this part may
seek judicial review of disciplinary ac-
tion imposed under this part.

PART 99—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Subpart A—General

Sec.
99.735–1 Cross-reference to ethical conduct

standards and financial disclosure regu-
lations.

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00642 Fmt 8010 Sfmt 8010 E:\CFR\167195.095 167195



643

Office of the Secretary of Transportation Pt. 99, App. A

Subparts B–E—[Reserved]

Subpart F—Responsibilities of the Govern-
ment Employee and Special Govern-
ment Employee Following Departure
From Government Service

99.735–80 Applicability.
99.735–81 Post-employment duties and re-

sponsibilities.

APPENDIX A—CATEGORIES OF FINANCIAL IN-
TERESTS EXEMPTED FROM THE PROHIBI-
TIONS OF SECTION 208(a) OF TITLE 18, UNIT-
ED STATES CODE

APPENDIX B—[RESERVED]
APPENDIX C—[RESERVED]
APPENDIX D—[RESERVED]
APPENDIX E—STATUTES REGULATING POST-

EMPLOYMENT RESPONSIBILITIES OF GOV-
ERNMENT AND SPECIAL GOVERNMENT EM-
PLOYEES

AUTHORITY: 49 U.S.C. 322; E.O. 12674, 54 FR
15159, 3 CFR, 1989 Comp., p. 215, as modified
by E.O. 12731, 55 FR 42547, 3 CFR, 1990 Comp.,
p. 306.

SOURCE: Amdt. 99–10, 42 FR 3119, Jan. 14,
1977, unless otherwise noted.

Subpart A—General

§ 99.735–1 Cross-reference to ethical
conduct standards and financial
disclosure regulations.

Employees of the Department of
Transportation are subject to the exec-
utive branch-wide Standards of Ethical
Conduct at 5 CFR part 2635, the Depart-
ment of Transportation regulations at
5 CFR part 6001 which supplement the
executive branch-wide standards and
the executive branch-wide financial
disclosure regulations at 5 CFR part
2634.

[61 FR 39904, July 31, 1996]

Subparts B—E [Reserved]

Subpart F—Responsibilities of the
Government Employee and
Special Government Em-
ployee Following Departure
From Government Service

§ 99.735–80 Applicability.
The provisions of this subpart apply

only to employees who terminated gov-
ernment service before January 1, 1991.

[58 FR 7995, Feb. 11, 1993]

§ 99.735–81 Post-employment duties
and responsibilities.

The duties and obligations of a Gov-
ernment employee (or a special Gov-
ernment employee) do not end when
government service terminates by re-
tirement, resignation, or for any other
reason. In fact the U.S. Code sets forth
specific criminal penalties for certain
activities by former Government em-
ployees. To summarize broadly, section
207 of title 18, U.S. Code, prohibits a
former Government employee from
acting as agent or attorney in various
types of proceedings and matters on be-
half of a non-Government party when
the employee was involved in the sub-
ject matter while working for the Gov-
ernment. The duration and nature of
the prohibitions depend in part on the
depth of the employee’s involvement in
the matter while in Government serv-
ice. Section 208 of the same title re-
lates to activities performed while a
Government employee that benefit an
employee’s prospective private em-
ployer. All Government employees and
special Government employees should
become familiar with the provisions of
the two statutory sections cited, which
have been made a part of this regula-
tion as appendix E, so that they will be
aware of the restrictions which might
affect them upon their termination
from the Government service.

APPENDIX A—CATEGORIES OF FINANCIAL
INTERESTS EXEMPTED FROM THE
PROHIBITIONS OF SECTION 208(a) OF
TITLE 18, UNITED STATES CODE

I. (a) Pursuant to the authority of section
208(b) of title 18, United States Code, the fol-
lowing are exempted from the prohibitions of
section 208(a) of title 18, United States Code,
because they are too remote or too incon-
sequential to affect the integrity of an em-
ployee’s services in any matter in which he
may act in his governmental capacity.

(1) Any holding in a widely held mutual
fund, or regulated investment company,
which does not specialize in an industry in
which the possibility of conflict arise.

(2) Continued participation in a bona fide
pension, retirement, group life, health, or ac-
cident insurance plan or other employee wel-
fare or benefit plan that is maintained by a
business or nonprofit organization by which
the employee was formerly employed, to the
extent that the employee’s rights in the
plans are vested and require no additional
services by him or further payments to the
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plans by the organization with respect to the
services of the employee. In addition, to the
extent that the welfare or benefit plan is a
profit sharing or stock bonus plan, this ex-
emption does not apply and the procedures
prescribed in § 99.735–15c (c) through (e) will
apply to the interest of that employee in the
plan.

(3) Participation in an air carrier frequent
flyers or substantially similar program that
is available to the general public on the
same terms and conditions and involves no
direct financial interest in the carrier, such
as stockholdings or similar types of invest-
ment interests.
[Amdt.99–10, 42 FR 3119, Jan. 14, 1977, as
amended by Amdt. 99–14, 53 FR 16414, May 9,
1988]

APPENDIX B—[RESERVED]

APPENDIX C—[RESERVED]

APPENDIX D—[RESERVED]

APPENDIX E—STATUTES REGULATING
POST-EMPLOYMENT RESPONSIBIL-
ITIES OF GOVERNMENT AND SPECIAL
GOVERNMENT EMPLOYEES

NOTE: This appendix applies only to em-
ployees who terminated government service
before January 1, 1991.
§ 207 Disqualification of former officers and

employees in matters connected with former
duties or offical responsibilities; disquali-
fication of partners.

(a) Whoever, having been an officer or em-
ployee of the executive branch of the United
States Government, of any independent
agency of the United States, or of the Dis-
trict of Columbia, including a special Gov-
ernment employee, after his employment has
ceased, knowingly acts as agent or attorney
for anyone other than the United States in
connection with any judicial or other pro-
ceeding, application, request for a ruling or
other determination, contract, claim, con-
troversy, charge, accusation, arrest, or other
particular matter involving a specific party
or parties in which the United States is a
party or has a direct and substantial interest
and in which he participated personally and
substantially as an officer or employee,
through decision, approval, disapproval, rec-
ommendation, the rendering of advice, inves-
tigation, or otherwise, while so employed, or

(b) Whoever, having been so employed,
within one year after his employment has
ceased, appears personally before any court
or department or agency of the Government
as agent, or attorney for, anyone other than
the United States in connection with any
proceeding, application, request for a ruling
or other determination, contract, claim, con-
troversy, charge, accusation, arrest, or other

particular matter involving a specific party
or parties in which the United States is a
party or directly and substantially inter-
ested, and which was under his official re-
sponsibility as an officer or employee of the
Government at any time within a period of
one year prior to the termination of such re-
sponsibility:

Shall be fined not more than $10,000 or im-
prisoned for not more than two years, or
both: Provided, That nothing in subsection
(a) or (b) prevents a former officer or em-
ployee, including a former special Govern-
ment employee, with outstanding scientific
or technological qualifications from acting
as attorney or agent or appearing personally
in connection with a particular matter in a
scientific or technological field if the head of
the department or agency concerned with
the matter shall make a certification in
writing, published in the FEDERAL REGISTER,
that the national interest would be served by
such action or appearance by the former offi-
cer or employee.

(c) Whoever, being a partner of an officer
or employee of the executive branch of the
United States Government, of any independ-
ent agency of the United States, or of the
District of Columbia, including a special
Government employee, acts as agent or at-
torney for anyone other than the United
States, in connection with any judicial or
other proceeding, application, request for a
ruling or other determination, contract,
claim, controversy, charge, accusation, ar-
rest, or other particular matter in which the
United States is a party or has a direct and
substantial interest and in which such offi-
cer or employee of the Government or spe-
cial Government employee participates or
has participated personally and substan-
tially as a Government employee through de-
cision, approval, disapproval, recommenda-
tion, the rendering of advice, investigation
or otherwise, or which is the subject of his
official responsibility:

Shall be fined not more than $5,000, or im-
prisoned not more than one year, or both.

A partner of a present or former officer or
employee of the executive branch of the
United States Government, of any independ-
ent agency of the United States, or of the
District of Columbia or of a present or
former special Government employee shall
as such be subject to the provisions of sec-
tions 203, 205, and 207 of this title only as ex-
pressly provided in subsection (c) of this sec-
tion. (Added Pub. L. 87–349, section 1(a), Oct.
23, 1962, 76 Stat. 1123.)

§ 203 Acts affecting a personal financial inter-
est.

(a) Except as permitted by subsection (b)
hereof, whoever, being an officer or employee
of the executive branch of the United States
Government, of any independent agency of
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the United States, or of the District of Co-
lumbia, including a special Government em-
ployee, participates personally and substan-
tially as a Government officer or employee,
through decision, approval, disapproval, rec-
ommendation, the rendering of advice, inves-
tigation, or otherwise, in a judicial or other
proceeding, application, request for a ruling
or other determination, contract, claim, con-
troversy, charge, accusation, arrest, or other
particular matter in which, to his knowl-
edge, he, his spouse, minor child, partner, or-
ganization in which he is serving as officer,
director, trustee, partner or employee, or
any person or organization with whom he is
negotiating or has any arrangement concern-
ing prospective employment, has a financial
interest:

Shall be fined not more than $10,000, or im-
prisoned not more than two years, or both.

(b) Subsection (a) hereof shall not apply (1)
if the officer or employee first advises the
Government official responsible for appoint-
ment to his position of the nature and cir-
cumstances of the judicial or other proceed-
ing, application, request for a ruling or other
determination, contract, claim, controversy,
charge, accusation, arrest, or other particu-
lar matter and makes full disclosure of the
financial interest and receives in advance a
written determination made by such official
that the interest is not so substantial as to
be deemed likely to affect the integrity of
the services which the Government may ex-
pect from such officer or employee, or (2) if,
by general rule or regulation published in
the FEDERAL REGISTER, the financial interest
has been exempted from the requirements of
clause (1) hereof as being too remote or too
inconsequential to affect the integrity of
Government officers’ or employees’ services.
(Added Pub. L. 87–849, section 1(a), Oct. 23,
1962, 76 Stat. 1124.)

New 18 U.S.C. 208. This section forbids cer-
tain actions by an officer or employee of the
Government in his role as a servant or rep-
resentative of the Government. Its thrust is
therefore to be distinguished from that of
sections 203 and 205 which forbid certain ac-
tions in his capacity as a representative of
persons outside the Government.

Subsection (a) in substance requires an of-
ficer or employee of the executive branch, an
independent agency or the District of Colum-
bia, including a special Government em-
ployee, to refrain from participating as such
in any matter in which, to his knowledge,
he, his spouse, minor child or partner has a
financial interest. He must also remove him-
self from a matter in which a business or
nonprofit organization with which he is con-
nected or is seeking employment has a finan-
cial interest.

Subsection (b) permits the agency of an of-
ficer or employee to grant him an ad hoc ex-
emption from subsection (a) if the outside fi-
nancial interest in a matter is deemed not

substantial enough to have an effect on the
integrity of his services. Financial interests
of this kind may also be made nondisqualify-
ing by a general regulation published in the
FEDERAL REGISTER.

Section 208 is similar in purpose to the
former 18 U.S.C. 434 but prohibits a greater
variety of conduct than the ‘‘transaction of
business with * * * [a] business entity’’ to
which the prohibition of section 434 was lim-
ited. In addition, the provision in section 208
including the interests of a spouse and oth-
ers is new, as is the provision authorizing ex-
emptions for insignificant interest.

[Amdt. 99-10, 42 FR 3119, Jan. 14, 1977, as
amended by 58 FR 7995, Feb. 11, 1993]

Appendix to Subtitle A—United
States Railway Association—
Employee Responsibilities and
Conduct

SUBPART A—GENERAL

Sec.
1 Purpose and policy.
3 Definitions.
5 Applicability.

SUBPART B—ETHICAL AND OTHER CONDUCT AND
RESPONSIBILITIES OF EMPLOYEES

7 General.
9 Gifts, entertainment, and favors.
11 Outside employment and other activi-

ties.
13 Financial interests.
15 Conflicts of interest.
17 Disqualification arising from personal fi-

nancial interests.
19 Use of Association property or official

title.
21 Misuse of information.
23 Indebtedness.
25 Miscellaneous provisions.

SUBPART C—STATEMENTS OF EMPLOYMENT AND
FINANCIAL INTEREST

31 Employees required to submit statement.
33 Time and place for submission of em-

ployee statements.
35 Supplementary statements.
37 Committee on Commerce, information

not known by employee.
39 Information not required.
41 Confidentiality of employee’s statement.
43 Interpretation and advisory service.

SUBPART D—DISQUALIFICATION OF FORMER EM-
PLOYEES IN MATTERS CONNECTED WITH
FORMER DUTIES OR OFFICIAL RESPONSIBIL-
ITIES; DISQUALIFICATION OF PARTNERS

51 Matters in which employee participated
personally and substantially.

53 Matters under employee’s official respon-
sibility.
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55 Employee with outstanding scientific or
technological qualifications.

57 Partner of employee.

APPENDIX 1—CATEGORIES OF FINANCIAL IN-
TERESTS EXEMPTED FROM THE PROHIBI-
TIONS OF SECTIONS 13(A), 15, AND 17(A)

APPENDIX 2—LIST OF EMPLOYEES REQUIRED
TO SUBMIT STATEMENTS OF EMPLOYMENT
AND FINANCIAL INTERESTS, UNDER SEC-
TION 31 [Reserved]

AUTHORITY: Sec. 202(a)(5)(2) of the Regional
Rail Reorganization Act of 1973 (Pub. L. 93–
236).

SOURCE: 39 FR 3825, Jan. 30, 1974.

SUBPART A—GENERAL

SECTION 1. Purpose and policy. (a) These
regulations implement Pub. L. 93–236, The
Regional Rail Reorganization Act of 1973.
They prescribe standards of ethical and
other conduct, and reporting requirements,
for employees of the United States Railway
Association (the Association). The standards
and requirements are appropriate to the par-
ticular functions and activities of the Asso-
ciation.

(b) The absence of a specific published
standard of conduct covering an act tending
to discredit an employee of the Association
does not mean that the act is condoned, is
permissible, or would not call for and result
in corrective or disciplinary action.

(c) Personnel of the Association shall ob-
serve standards of conduct that will reflect
credit on the Association.

SEC. 3. Definitions. Unless the context re-
quires otherwise, the following definitions
apply in these regulations:

‘‘Association’’ means the United States
Railway Association established by Pub. L.
93–236.

‘‘Chairman’’ means the Chairman of the
Board of Directors of the Association.

‘‘Employee’’ means an officer or employee
of the Association.

‘‘General Counsel’’ means the General
Counsel of the Association, or his designee.

‘‘Includes’’ means ‘‘includes but is not lim-
ited to.’’

‘‘May’’ is used in a permissive sense to
state authority or permission to do the act
prescribed, and the words ‘‘a person may
not * * *’’ mean that a person is not re-
quired, authorized, or permitted to do the
act prescribed.

‘‘Shall’’ is used in an imperative sense.
SEC. 5. Applicability. These regulations

apply to each employee of the Association.

SUBPART B—ETHICAL AND OTHER CONDUCT AND
RESPONSIBILITIES OF EMPLOYEES

SEC. 7. General. (a) Each employee shall
avoid any action, whether or not specifically
prohibited by these regulations, which might
result in or create the appearance of:

(1) Using his Association office for private
gain;

(2) Giving preferential treatment to any
person;

(3) Impeding the efficiency or economy of
the Association;

(4) Losing complete independence or im-
partiality;

(5) Making an Association decision outside
of official channels; or

(6) Affecting adversely the confidence of
the public in the integrity of the Associa-
tion.

(b) An employee may not engage in crimi-
nal, infamous, dishonest, immoral, or notori-
ously disgraceful conduct, or any conduct
prejudicial to the integrity of the Associa-
tion.

SEC. 9. Gifts, entertainment, and favors. (a)
Except as provided in paragraphs (b) and (c)
of this section, an employee may not solicit
or accept, directly or indirectly, any gift,
gratuity, favor, entertainment, food, lodg-
ing, loan, or other thing of monetary value,
from a person or employer of a person who:

(1) Has, or is seeking to obtain, contractual
or other business or financial relationships
with the Association.

(2) Has interests which may be substan-
tially affected by the performance or non-
performance of that employee’s official du-
ties.

(b) Notwithstanding paragraph (a) of this
section, an employee may:

(1) Accept a gift, gratuity, favor, entertain-
ment, loan, or other thing of value when the
circumstances make it clear that an obvious
family relationship rather than the business
of the persons concerned is the motivating
factor;

(2) Accept food or refreshment of nominal
value on infrequent occasions in the ordi-
nary course of a luncheon or dinner meeting
or other meeting or on an inspection tour if
the employee is properly in attendance;

(3) Accept unsolicited advertising or pro-
motional material such as pens, pencils, note
pads, calendars, or other items of nominal
intrinsic value; or

(4) Accept an invitation addressed to the
Association, when approved by the General
Counsel, to participate in an inaugural trip
or similar ceremonial event related to trans-
portation, and accept food, lodging, and en-
tertainment incident thereto.

(c) An employee may not solicit a con-
tribution from another employee for a gift to
an official superior, make a donation as a
gift to an official superior, or accept a gift
from an employee receiving less pay than
himself. However, this paragraph does not
prohibit a voluntary gift of nominal value or
a donation in a nominal amount made on a
special occasion such as marriage, illness,
retirement, or transfer.

SEC. 11. Outside employment and other activi-
ties. (a) An employee may not engage in any
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outside employment or other outside activ-
ity which is not compatible with the full and
proper discharge of the duties and respon-
sibilities of his employment with the Asso-
ciation. Incompatible activities include:

(1) Acceptance of a fee, compensation, gift,
payment of expenses, or any other thing of
monetary value in circumstances in which
acceptance may result in, or create the ap-
pearance of, a conflict of interest; and

(2) Outside employment which tends to im-
pair his mental or physical capacity to per-
form his duties and responsibilities of his
employment with the Association in an ac-
ceptable manner.

(b) An employee may not receive any sal-
ary or anything of monetary value from a
private source as compensation for his serv-
ices to the Association.

(c) This section does not preclude an em-
ployee from participating in the affairs of, or
accepting an award for a meritorious public
contribution or achievement given by a char-
itable, religious, professional, social, or fra-
ternal organization, a nonprofit educational
or recreational organization, or a public
service or civic organization.

SEC. 13. Financial interests. (a) Except where
authorized by statute or these regulations,
an employee may not have a direct or indi-
rect financial interest that conflicts substan-
tially, or appears to conflict substantially,
with his Association duties and responsibil-
ities. In any case in which such a question of
financial interest arises the procedures set
forth in section 17 apply.

(b) The fact that an employee is on leave of
absence from employment with or has served
as an attorney or consultant to, a railroad,
or a company engaged in the manufacture,
construction, or supply of railroad facilities
and equipment, or a creditor of a railroad,
shall not, of itself, be deemed to be a finan-
cial interest conflicting with his Association
duties or responsibilities. This provision does
not affect the obligation of such an employee
to submit a statement of employment and fi-
nancial interest as required by section
31(a)(1).

(c) The fact that an employee owns shares
of stock, corporate bonds, or other corporate
securities in any single railroad, or a com-
pany engaged in the manufacture, construc-
tion or supply of railroad facilities and
equipment, or a creditor of a railroad, having
a current aggregate market value of $10,000
or more, or an option to purchase such secu-
rities, shall not, in itself, be deemed to be a
financial interest conflicting with his Asso-
ciation duties or responsibilities. Such own-
ership must, however, be reported in a spe-
cial statement of financial interest, in a
manner specified by the General Counsel,
which shall be available for public inspec-
tion.

SEC. 15. Conflicts of interest. (a) Except
where specifically exempted by statute or

these regulations, a conflict of interest ex-
ists whenever the performance of the duties
of an employee has or appears to have a di-
rect and predictable effect upon a financial
interest of such employee or of his spouse,
minor child, partner, or person or organiza-
tion with which he is associated or is nego-
tiating for future employment.

(b) A conflict of interest exists even
though there is no reason to suppose that the
employee will, in fact, resolve the conflict to
his own personal advantage rather than to
that of the Association.

SEC. 17. Disqualification arising from per-
sonal financial interests. (a) Except as stated
in paragraph (e) of this section, or except as
permitted by statute, an employee may not
participate personally and substantially as
an employee, through decision, approval, dis-
approval, recommendation, the rendering of
advice, investigation or otherwise, in a judi-
cial or other proceeding, application, request
for a ruling or other determination, con-
tract, claim controversy, charge, accusation,
or other particular matter in which, to his
knowledge, he, his spouse, minor child, a
blood relative who is a resident of the em-
ployee’s household, partner, organization in
which he is serving as officer, director, trust-
ee, partner or employee, or any person or or-
ganization with whom he is negotiating or
has any arrangement concerning prospective
employment, has a financial interest, unless
he shall cause the financial interest involved
to be divested, or request a determination of
the propriety of his participation in any
matter by informing the General Counsel of
the nature and circumstances of the matter
and financial interest involved.

(b) After examining the information sub-
mitted the General Counsel may:

(1) Relieve the employee from participa-
tion in the matter and, if possible, reassign
it to another employee who is not subordi-
nate to the relieved employee;

(2) Approve the employee’s participation
upon determining in writing that the inter-
est involved is not so substantial as to be
likely to affect the integrity of the services
the Association may expect from the em-
ployee;

(3) Recommend the reassignment of the
employee; or

(4) If none of these alternatives is feasible,
direct the employee to cause the financial
interest to be divested so that it no longer
comes within the scope of this section.

(c) In any case in which the General Coun-
sel has reason to believe that an employee
may have an interest that would be disquali-
fying under this section, he shall discuss the
matter with the employee. If he finds that
the interest exists, he may take any of the
actions stated in paragraph (b) of this sec-
tion.
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(d) In any case in which the employee is
dissatisfied with the General Counsel’s deci-
sion, the employee may appeal the matter to
the Chairman of the Association for recon-
sideration and final determination of the ap-
propriate action.

(e) Information concerning categories of fi-
nancial interests which are exempted from
the prohibitions of §§ 13(a), 15, and paragraph
(a) of this section as being too remote or too
inconsequential to affect the integrity of an
employee’s interest in a matter, are set forth
in Appendix 1.

SEC. 19. Use of Association property or official
title. (a) An employee may not, directly or in-
directly, use or allow the use of Association
property of any kind, including property
leased to the Association, for other than an
officially approved activity. Each employee
has a positive duty to protect and conserve
Association property, including equipment,
supplies, and other property entrusted or is-
sued to him.

(b) An employee may not, directly or indi-
rectly, use or allow the use of his title or po-
sition in connection with any commercial
enterprise or in endorsing any commercial
product or service.

SEC. 21. Misuse of information. An employee
may not, for the purpose of furthering a pri-
vate interest, directly or indirectly, use or
allow the use of official information ob-
tained through or in connection with his As-
sociation employment, if that information
has not been made available by the Associa-
tion to the general public.

SEC. 23. Indebtedness. Each employee shall
pay his just financial obligations in a proper
and timely manner, especially those imposed
by law such as Federal, State, or local taxes.
For the purposes of this section ‘‘just finan-
cial obligations’’ means those that are recog-
nized as such by the employee or reduced to
a judgment by a court, and ‘‘in a proper and
timely manner’’ means in a manner which
the Association determines does not, under
the circumstances, reflect adversely on the
Association as his employer. The Association
will not determine the validity or amount of
a disputed debt and will not initiate action
to collect such debts.

SEC. 25. Miscellaneous provisions. (a) Each
employee shall acquaint himself with these
regulations which relate to his ethical and
other conduct as an employee of the Associa-
tion.

(b) In the appointment of personnel and in
assignment of their duties, the President of
the Association shall take steps to avoid, to
as great an extent as possible, any conflict
between the Association duties and the pri-
vate interests of such personnel.

SUBPART C—STATEMENTS OF EMPLOYMENT AND
FINANCIAL INTEREST

SEC. 31. Employees required to submit state-
ment. (a) Each of the following employees

shall submit a statement of employment and
financial interest on a form provided by the
Association:

(1) Each employee who within the preced-
ing two years was employed by or served as
an attorney or consultant to, a railroad or a
company significantly engaged in the manu-
facture, construction or supply of railroad
facilities and equipment, including, but not
limited to, rolling stock, terminal facilities,
signal equipment, track and road bed, and
electrical and communication transmission
equipment. The General Counsel shall de-
cide, in a doubtful case, whether the rela-
tionship to the railroad industry is suffi-
ciently significant as to require submission
of a statement of employment and financial
interest.

(2) Each employee who is in a position
identified in Appendix 2.

(b) Any employee who believes that his po-
sition has been improperly included as one
requiring the submission of a statement of
employment and financial interest is enti-
tled to have that inclusion reviewed by the
General Counsel.

(c) Any employee in a position which
meets the criteria in paragraph (a) of this
section may be excluded from the reporting
requirements of this section if the General
Counsel determines that the duties of the po-
sition are at such a level of responsibility
that the submission of a statement is not
necessary because of the degree of super-
vision and review and the remote or incon-
sequential effect on the integrity of the As-
sociation.

SEC. 33. Time and place for submission of em-
ployee statements. Each employee who is sub-
ject to the reporting requirements of sec. 31
shall submit his employment and financial
interest statement to the General Counsel
within 30 days after entering the employ of
the Association.

SEC. 35. Supplementary statements. (a) Each
employee shall, not later than July 31 of
each year, file a supplementary statement,
showing, as of June 30 of that year, any
change in, or addition to, the information
contained in his statement of employment
and financial interest. If changes or addi-
tions have not occurred, a negative report is
required.

(b) Compliance with the reporting require-
ments of this subpart is not an alternative to
observance of the conflict-of-interest provi-
sions of subpart B of these regulations, but is
to facilitate uniform compliance with, and
the orderly administration of subpart B.

SEC. 37. Committee on Commerce, Informa-
tion not known by employee. If any informa-
tion required to be included on a statement
of employment and financial interest or a
supplementary statement, including any
holding placed in trust, is not known to the
employee but is known to another person,
the employee shall request that other person
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to submit the information on his behalf, and
the employee shall so notify the General
Counsel.

SEC. 39. Information not required. An em-
ployee is not required to submit on a state-
ment of employment and financial interest
or supplementary statement any informa-
tion relating to his connection with, or in-
terest in, a professional society, or a chari-
table, religious, social, fraternal, rec-
reational, public service, civic, or political
organization, or a similar organization not
conducted as a business enterprise. For the
purposes of this section, educational and
other institutions doing research and devel-
opment or related work involving grants of
money from or contracts with the Associa-
tion are considered to be ‘‘business enter-
prises’’ and are required to be included in the
employee’s statement of employment and fi-
nancial interest.

SEC. 41. Confidentiality of employee’s state-
ment. (a) Except for special statements of fi-
nancial interest required by sec. 13(c) each
statement of employment and financial in-
terest and each supplementary statement
shall be held in confidence. The reviewing of-
ficials and others who receive statements are
responsible for maintaining them in con-
fidence and shall not allow access to, or
allow information to be disclosed from, a
statement except to carry out the purposes
of these regulations. Information may not be
disclosed to any person outside the Associa-
tion, except as the General Counsel may de-
termine for good cause shown. No disclosure
permitted by this paragraph may be made
unless the affected employee has been noti-
fied that disclosure is contemplated, and the
employee is given an opportunity to present
reasons and arguments to maintain the con-
fidentiality of the statement.

(b) Each statement of employment and fi-
nancial interest and each supplementary
statement shall be maintained in the records
of the Association.

SEC. 43. Interpretation and advisory service.
The General Counsel shall provide authori-
tative counseling and interpretations to em-
ployees who require advice and guidance on
questions of conflicts of interest or any
other matters of legal import covered by
these regulations.

SUBPART D—DISQUALIFICATION OF FORMER EM-
PLOYEES IN MATTERS CONNECTED WITH
FORMER DUTIES OR OFFICIAL RESPONSIBIL-
ITIES; DISQUALIFICATION OF PARTNERS

SEC. 51. Matters in which employee partici-
pated personally and substantially. Except as
permitted by sec. 55 hereof, an employee of
the Association, after his employment has
ceased, may not act as agent or attorney for
anyone other than the Association in con-
nection with any judicial or other proceed-
ing, application, request for a ruling or other
determination, contract claim, controversy,

charge, accusation, arrest, or other particu-
lar matter involving a specific party or par-
ties, in which the Association is a party or
has a direct and substantial interest and in
which he participated personally and sub-
stantially as an employee, through decision,
approval, disapproval, recommendation, the
rendering of advice, investigation, or other-
wise, while so employed.

SEC. 53. Matters under employee’s official re-
sponsibility. Except as permitted by sec. 55
hereof, an employee of the Association may
not, within one year after his employment
has ceased, appear personally before the As-
sociation or any court or department or
agency of the Government as agent, or attor-
ney, for anyone other than the Association
in connection with any proceeding, applica-
tion, request for a ruling or other determina-
tion, contract, claim, controversy, charge,
accusation, arrest, or other particular mat-
ter involving a specific party or parties, in
which the Association is a party or directly
and substantially interested, and which was
under his official responsibility as an officer
or employee of the Association at any time
within a period of one year prior to the ter-
mination of such responsibility.

SEC. 55. Employee with outstanding scientific
or technological qualifications. A former em-
ployee with outstanding scientific or techno-
logical qualifications may act as attorney or
agent or appear personally in connection
with a particular matter in a scientific or
technological field if the General Counsel
certifies in writing, in advance, that the pub-
lic interest would be served by such action or
appearance.

SEC. 57. Partner of employee. A partner of an
employee of the Association may not act as
agent or attorney for anyone other than the
Association, in connection with any judicial
or other proceeding, application, request for
a ruling or other determination, contract,
claim, controversy, charge, accusation, ar-
rest, or other particular matter in which the
Association is a party or has a direct and
substantial interest and in which such em-
ployee of the Association participates per-
sonally and substantially as an employee
through decision, approval, disapproval, rec-
ommendation, the rendering of advice, inves-
tigation or otherwise, or which is the subject
of his official responsibility.

APPENDIX 1—CATEGORIES OF FINANCIAL IN-
TERESTS EXEMPTED FROM THE PROHIBITIONS
OF SECTIONS 13(a), 15, AND 17(a)

I. (a) The following are exempted from the
prohibitions of sections 13(a), 15, and 17(a),
because they are too remote or too incon-
sequential to affect the integrity of an em-
ployee’s services in any matter in which he
may act in his official capacity.

(1) Any holding in a widely held mutual
fund, or regulated investment company,
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which does not specialize in the transpor-
tation industry.

(2) Ownership of shares of stock and of cor-
porate bonds or other corporate securities, if
the current aggregate market value of the
stocks and other securities so owned in any
single corporation is less than $10,000 and is
less than one percent of the outstanding
stock of the organization concerned, and if
the employee, his spouse, or minor children
are not active in the management of the or-
ganization and have no other connection
with or interest in it.

(3) Continued participation in a bona fide
pension, retirement, deferred compensation,
group life, health, or accident insurance plan
or other employee welfare or benefit plan
that is maintained by a business or nonprofit
organization by which the employee was for-
merly employed, to the extent that the em-
ployee’s rights in the plans are vested and
require no additional services by him. To the
extent the welfare or benefit plan is a profit

sharing or stock bonus plan, this exemption
does not apply.

(b) Notwithstanding paragraph 1(a)(2), the
interest of an employee, whose position is
listed in section II of this appendix, shall not
be exempt from the prohibitions of sections
13(a), 15, and 17(a), with respect to any stock
or other security holding in an organization
to which he is assigned, or for which he has
specific responsibility as a part of his regular
duties, for conducting inspections or issuing
certificates, waivers, exemptions, or approv-
als.

II. The following is a list of positions to
which the exemption in paragraph 1(a)(2) of
this appendix does not apply. This list may
be amended at any time by the Association.

[To be supplied]

APPENDIX 2—LIST OF EMPLOYEES REQUIRED
TO SUBMIT STATEMENTS OF EMPLOYMENT
AND FINANCIAL INTEREST UNDER SECTION 31
[RESERVED]

[39 FR 3825, Jan. 30, 1974]
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FINDING AIDS

A list of CFR titles, subtitles, chapters, subchapters and parts and an alphabet-
ical list of agencies publishing in the CFR are included in the CFR Index and
Finding Aids volume to the Code of Federal Regulations which is published sepa-
rately and revised annually.

Material Approved for Incorporation by Reference
Table of CFR Titles and Chapters
Alphabetical List of Agencies Appearing in the CFR
List of CFR Sections Affected
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Material Approved for Incorporation by Reference
(Revised as of October 1, 1996)

The Director of the Federal Register has approved under 5 U.S.C. 552(a) and
1 CFR Part 51 the incorporation by reference of the following publications. This
list contains only those incorporations by reference effective as of the revision
date of this volume. Incorporations by reference found within a regulation are
effective upon the effective date of that regulation. For more information on
incorporation by reference, see the preliminary pages of this volume.

49 CFR SUBTITLE A (PARTS 0–99)
OFFICE OF THE SECRETARY, DEPARTMENT OF TRANSPORTATION

49 CFR
American National Standards Institute

New York, NY
Available from: Office of Environment and Safety, DOT, 400 7th
St., SW, Washington, DC 20590.

ANSI A117.1–61 (R 71), American National Standard Specifications
for Making Buildings and Facilities Accessible to, and Usable by,
the Physically Handicapped.

27.5; 27.67

Interagency Land Acquisition Conference
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402

Uniform Appraisal Standards for Federal land Acquisition (1972 Edi-
tion), Stock No. 5259–0002..

25.260
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Table of CFR Titles and Chapters
(Revised as of September 30, 1996)

Title 1—General Provisions

I Administrative Committee of the Federal Register (Parts 1—49)

II Office of the Federal Register (Parts 50—299)

IV Miscellaneous Agencies (Parts 400—500)

Title 2—[Reserved]

Title 3—The President

I Executive Office of the President (Parts 100—199)

Title 4—Accounts

I General Accounting Office (Parts 1—99)

II Federal Claims Collection Standards (General Accounting Of-
fice—Department of Justice) (Parts 100—299)

Title 5—Administrative Personnel

I Office of Personnel Management (Parts 1—1199)

II Merit Systems Protection Board (Parts 1200—1299)

III Office of Management and Budget (Parts 1300—1399)

IV Advisory Committee on Federal Pay (Parts 1400—1499)

V The International Organizations Employees Loyalty Board
(Parts 1500—1599)

VI Federal Retirement Thrift Investment Board (Parts 1600—1699)

VII Advisory Commission on Intergovernmental Relations (Parts
1700—1799)

VIII Office of Special Counsel (Parts 1800—1899)

IX Appalachian Regional Commission (Parts 1900—1999)

XI Armed Forces Retirement Home (Part 2100)

XIV Federal Labor Relations Authority, General Counsel of the Fed-
eral Labor Relations Authority and Federal Service Impasses
Panel (Parts 2400—2499)

XV Office of Administration, Executive Office of the President
(Parts 2500—2599)

XVI Office of Government Ethics (Parts 2600—2699)

XXI Department of the Treasury (Parts 3100—3199)

XXII Federal Deposit Insurance Corporation (Part 3202)

XXIII Department of Energy (Part 3301)
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Chap.
Title 5—Administrative Personnel—Continued

XXIV Federal Energy Regulatory Commission (Part 3401)

XXVI Department of Defense (Part 3601)

XXX Farm Credit System Insurance Corporation (Parts 4000—4099)

XXXI Farm Credit Administration (Parts 4100—4199)

XXXIII Overseas Private Investment Corporation (Part 4301)

XL Interstate Commerce Commission (Part 5001)

XLI Commodity Futures Trading Commission (Part 5101)

XLV Department of Health and Human Services (Part 5501)

XLVI Postal Rate Commission (Part 5601)

XLVII Federal Trade Commission (Part 5701)

XLVIII Nuclear Regulatory Commission (Part 5801)

L Department of Transportation (Part 6001)

LII Export-Import Bank of the United States (Part 6201)

LIII Department of Education (Parts 6300—6399)

LIV Environmental Protection Agency (Part 6401)

LIX National Aeronautics and Space Administration (Part 6901)

LX United States Postal Service (Part 7001)

LXII Equal Employment Opportunity Commission (Part 7201)

LXIII Inter-American Foundation (Part 7301)

LXV Department of Housing and Urban Development (Part 7501)

LXVI National Archives and Records Administration (Part 7601)

LXIX Tennessee Valley Authority (Part 7901)

LXXIV Federal Mine Safety and Health Review Commission (Part 8401)

LXXVI Federal Retirement Thrift Investment Board (Part 8601)

LXXVII Office of Management and Budget (Part 8701)

Title 6—[Reserved]

Title 7—Agriculture

SUBTITLE A—Office of the Secretary of Agriculture (Parts 0—26)

SUBTITLE B—Regulations of the Department of Agriculture

I Agricultural Marketing Service (Standards, Inspections, Mar-
keting Practices), Department of Agriculture (Parts 27—209)

II Food and Consumer Service, Department of Agriculture (Parts
210—299)

III Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 300—399)

IV Federal Crop Insurance Corporation, Department of Agriculture
(Parts 400—499)

V Agricultural Research Service, Department of Agriculture
(Parts 500—599)

VI Natural Resources Conservation Service, Department of Agri-
culture (Parts 600—699)

VII Farm Service Agency, Department of Agriculture (Parts 700—
799)
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Chap.
Title 7—Agriculture—Continued

VIII Grain Inspection, Packers and Stockyards Administration (Fed-
eral Grain Inspection Service), Department of Agriculture
(Parts 800—899)

IX Agricultural Marketing Service (Marketing Agreements and Or-
ders; Fruits, Vegetables, Nuts), Department of Agriculture
(Parts 900—999)

X Agricultural Marketing Service (Marketing Agreements and Or-
ders; Milk), Department of Agriculture (Parts 1000—1199)

XI Agricultural Marketing Service (Marketing Agreements and Or-
ders; Miscellaneous Commodities), Department of Agriculture
(Parts 1200—1299)

XIV Commodity Credit Corporation, Department of Agriculture
(Parts 1400—1499)

XV Foreign Agricultural Service, Department of Agriculture (Parts
1500—1599)

XVI Rural Telephone Bank, Department of Agriculture (Parts 1600—
1699)

XVII Rural Utilities Service, Department of Agriculture (Parts 1700—
1799)

XVIII Rural Housing Service, Rural Business-Cooperative Service,
Rural Utilities Service, and Farm Service Agency, Depart-
ment of Agriculture (Parts 1800—2099)

XXVI Office of Inspector General, Department of Agriculture (Parts
2600—2699)

XXVII Office of Information Resources Management, Department of
Agriculture (Parts 2700—2799)

XXVIII Office of Operations, Department of Agriculture (Parts 2800—
2899)

XXIX Office of Energy, Department of Agriculture (Parts 2900—2999)

XXX Office of Finance and Management, Department of Agriculture
(Parts 3000—3099)

XXXI Office of Environmental Quality, Department of Agriculture
(Parts 3100—3199)

XXXII [Reserved]

XXXIII Office of Transportation, Department of Agriculture (Parts
3300—3399)

XXXIV Cooperative State Research, Education, and Extension Service,
Department of Agriculture (Parts 3400—3499)

XXXVI National Agricultural Statistics Service, Department of Agri-
culture (Parts 3600—3699)

XXXVII Economic Research Service, Department of Agriculture (Parts
3700—3799)

XXXVIII World Agricultural Outlook Board, Department of Agriculture
(Parts 3800—3899)

XXXIX Economic Analysis Staff, Department of Agriculture (Parts
3900—3999)

XL Economics Management Staff, Department of Agriculture (Parts
4000—4099)

XLI [Reserved]

XLII Rural Business-Cooperative Service and Rural Utilities Service,
Department of Agriculture (Parts 4200—4299)
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Chap.
Title 8—Aliens and Nationality

I Immigration and Naturalization Service, Department of Justice
(Parts 1—499)

Title 9—Animals and Animal Products

I Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 1—199)

II Grain Inspection, Packers and Stockyards Administration
(Packers and Stockyards Programs), Department of Agri-
culture (Parts 200—299)

III Food Safety and Inspection Service, Meat and Poultry Inspec-
tion, Department of Agriculture (Parts 300—399)

Title 10—Energy

I Nuclear Regulatory Commission (Parts 0—199)

II Department of Energy (Parts 200—699)

III Department of Energy (Parts 700—999)

X Department of Energy (General Provisions) (Parts 1000—1099)

XI United States Enrichment Corporation (Parts 1100—1199)

XV Office of the Federal Inspector for the Alaska Natural Gas
Transportation System (Parts 1500—1599)

XVII Defense Nuclear Facilities Safety Board (Parts 1700—1799)

Title 11—Federal Elections

I Federal Election Commission (Parts 1—9099)

Title 12—Banks and Banking

I Comptroller of the Currency, Department of the Treasury (Parts
1—199)

II Federal Reserve System (Parts 200—299)

III Federal Deposit Insurance Corporation (Parts 300—399)

IV Export-Import Bank of the United States (Parts 400—499)

V Office of Thrift Supervision, Department of the Treasury (Parts
500—599)

VI Farm Credit Administration (Parts 600—699)

VII National Credit Union Administration (Parts 700—799)

VIII Federal Financing Bank (Parts 800—899)

IX Federal Housing Finance Board (Parts 900—999)

XI Federal Financial Institutions Examination Council (Parts
1100—1199)

XIV Farm Credit System Insurance Corporation (Parts 1400—1499)

XV Thrift Depositor Protection Oversight Board (Parts 1500—1599)

XVII Office of Federal Housing Enterprise Oversight, Department of
Housing and Urban Development (Parts 1700-1799)

XVIII Community Development Financial Institutions Fund, Depart-
ment of the Treasury (Parts 1800—1899)
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Chap.
Title 13—Business Credit and Assistance

I Small Business Administration (Parts 1—199)

III Economic Development Administration, Department of Com-
merce (Parts 300—399)

Title 14—Aeronautics and Space

I Federal Aviation Administration, Department of Transportation
(Parts 1—199)

II Office of the Secretary, Department of Transportation (Aviation
Proceedings) (Parts 200—399)

III Commercial Space Transportation, Federal Aviation Adminis-
tration, Department of Transportation (Parts 400—499)

V National Aeronautics and Space Administration (Parts 1200—
1299)

Title 15—Commerce and Foreign Trade

SUBTITLE A—Office of the Secretary of Commerce (Parts 0—29)

SUBTITLE B—Regulations Relating to Commerce and Foreign
Trade

I Bureau of the Census, Department of Commerce (Parts 30—199)

II National Institute of Standards and Technology, Department of
Commerce (Parts 200—299)

III International Trade Administration, Department of Commerce
(Parts 300—399)

IV Foreign-Trade Zones Board, Department of Commerce (Parts
400—499)

VII Bureau of Export Administration, Department of Commerce
(Parts 700—799)

VIII Bureau of Economic Analysis, Department of Commerce (Parts
800—899)

IX National Oceanic and Atmospheric Administration, Department
of Commerce (Parts 900—999)

XI Technology Administration, Department of Commerce (Parts
1100—1199)

XIII East-West Foreign Trade Board (Parts 1300—1399)

XIV Minority Business Development Agency (Parts 1400—1499)

SUBTITLE C—Regulations Relating to Foreign Trade Agreements

XX Office of the United States Trade Representative (Parts 2000—
2099)

SUBTITLE D—Regulations Relating to Telecommunications and
Information

XXIII National Telecommunications and Information Administration,
Department of Commerce (Parts 2300—2399)

Title 16—Commercial Practices

I Federal Trade Commission (Parts 0—999)

II Consumer Product Safety Commission (Parts 1000—1799)
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Chap.
Title 17—Commodity and Securities Exchanges

I Commodity Futures Trading Commission (Parts 1—199)

II Securities and Exchange Commission (Parts 200—399)

IV Department of the Treasury (Parts 400—499)

Title 18—Conservation of Power and Water Resources

I Federal Energy Regulatory Commission, Department of Energy
(Parts 1—399)

III Delaware River Basin Commission (Parts 400—499)

VI Water Resources Council (Parts 700—799)

VIII Susquehanna River Basin Commission (Parts 800—899)

XIII Tennessee Valley Authority (Parts 1300—1399)

Title 19—Customs Duties

I United States Customs Service, Department of the Treasury
(Parts 1—199)

II United States International Trade Commission (Parts 200—299)

III International Trade Administration, Department of Commerce
(Parts 300—399)

Title 20—Employees’ Benefits

I Office of Workers’ Compensation Programs, Department of
Labor (Parts 1—199)

II Railroad Retirement Board (Parts 200—399)

III Social Security Administration (Parts 400—499)

IV Employees’ Compensation Appeals Board, Department of Labor
(Parts 500—599)

V Employment and Training Administration, Department of Labor
(Parts 600—699)

VI Employment Standards Administration, Department of Labor
(Parts 700—799)

VII Benefits Review Board, Department of Labor (Parts 800—899)

VIII Joint Board for the Enrollment of Actuaries (Parts 900—999)

IX Office of the Assistant Secretary for Veterans’ Employment and
Training, Department of Labor (Parts 1000—1099)

Title 21—Food and Drugs

I Food and Drug Administration, Department of Health and
Human Services (Parts 1—1299)

II Drug Enforcement Administration, Department of Justice (Parts
1300—1399)

III Office of National Drug Control Policy (Parts 1400—1499)

Title 22—Foreign Relations

I Department of State (Parts 1—199)
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Chap.
Title 22—Foreign Relations—Continued

II Agency for International Development, International Develop-
ment Cooperation Agency (Parts 200—299)

III Peace Corps (Parts 300—399)

IV International Joint Commission, United States and Canada
(Parts 400—499)

V United States Information Agency (Parts 500—599)

VI United States Arms Control and Disarmament Agency (Parts
600—699)

VII Overseas Private Investment Corporation, International Devel-
opment Cooperation Agency (Parts 700—799)

IX Foreign Service Grievance Board Regulations (Parts 900—999)

X Inter-American Foundation (Parts 1000—1099)

XI International Boundary and Water Commission, United States
and Mexico, United States Section (Parts 1100—1199)

XII United States International Development Cooperation Agency
(Parts 1200—1299)

XIII Board for International Broadcasting (Parts 1300—1399)

XIV Foreign Service Labor Relations Board; Federal Labor Relations
Authority; General Counsel of the Federal Labor Relations
Authority; and the Foreign Service Impasse Disputes Panel
(Parts 1400—1499)

XV African Development Foundation (Parts 1500—1599)

XVI Japan-United States Friendship Commission (Parts 1600—1699)

XVII United States Institute of Peace (Parts 1700—1799)

Title 23—Highways

I Federal Highway Administration, Department of Transportation
(Parts 1—999)

II National Highway Traffic Safety Administration and Federal
Highway Administration, Department of Transportation
(Parts 1200—1299)

III National Highway Traffic Safety Administration, Department of
Transportation (Parts 1300—1399)

Title 24—Housing and Urban Development

SUBTITLE A—Office of the Secretary, Department of Housing and
Urban Development (Parts 0—99)

SUBTITLE B—Regulations Relating to Housing and Urban Devel-
opment

I Office of Assistant Secretary for Equal Opportunity, Department
of Housing and Urban Development (Parts 100—199)

II Office of Assistant Secretary for Housing-Federal Housing Com-
missioner, Department of Housing and Urban Development
(Parts 200—299)

III Government National Mortgage Association, Department of
Housing and Urban Development (Parts 300—399)

V Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development
(Parts 500—599)
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Chap.
Title 24—Housing and Urban Development—Continued

VI Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development
(Parts 600—699) [Reserved]

VII Office of the Secretary, Department of Housing and Urban Devel-
opment (Housing Assistance Programs and Public and Indian
Housing Programs) (Parts 700—799)

VIII Office of the Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Section 8 Housing Assistance Programs and Section 202
Direct Loan Program) (Parts 800—899)

IX Office of Assistant Secretary for Public and Indian Housing, De-
partment of Housing and Urban Development (Parts 900—999)

X Office of Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Interstate Land Sales Registration Program) (Parts
1700—1799)

XII Office of Inspector General, Department of Housing and Urban
Development (Parts 2000—2099)

XX Office of Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Parts 3200—3699)

XXV Neighborhood Reinvestment Corporation (Parts 4100—4199)

Title 25—Indians

I Bureau of Indian Affairs, Department of the Interior (Parts 1—
299)

II Indian Arts and Crafts Board, Department of the Interior (Parts
300—399)

III National Indian Gaming Commission, Department of the Inte-
rior (Parts 500—599)

IV Office of Navajo and Hopi Indian Relocation (Parts 700—799)

V Bureau of Indian Affairs, Department of the Interior, and Indian
Health Service, Department of Health and Human Services
(Part 900)

VI Office of the Assistant Secretary-Indian Affairs, Department of
the Interior (Part 1001)

Title 26—Internal Revenue

I Internal Revenue Service, Department of the Treasury (Parts 1—
799)

Title 27—Alcohol, Tobacco Products and Firearms

I Bureau of Alcohol, Tobacco and Firearms, Department of the
Treasury (Parts 1—299)

Title 28—Judicial Administration

I Department of Justice (Parts 0—199)

III Federal Prison Industries, Inc., Department of Justice (Parts
300—399)
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Chap.
Title 28—Judicial Administration—Continued

V Bureau of Prisons, Department of Justice (Parts 500—599)

VI Offices of Independent Counsel, Department of Justice (Parts
600—699)

VII Office of Independent Counsel (Parts 700—799)

Title 29—Labor

SUBTITLE A—Office of the Secretary of Labor (Parts 0—99)

SUBTITLE B—Regulations Relating to Labor

I National Labor Relations Board (Parts 100—199)

II Office of Labor-Management Programs, Department of Labor
(Parts 200—299)

III National Railroad Adjustment Board (Parts 300—399)

IV Office of Labor-Management Standards, Department of Labor
(Parts 400—499)

V Wage and Hour Division, Department of Labor (Parts 500—899)

IX Construction Industry Collective Bargaining Commission (Parts
900—999)

X National Mediation Board (Parts 1200—1299)

XII Federal Mediation and Conciliation Service (Parts 1400—1499)

XIV Equal Employment Opportunity Commission (Parts 1600—1699)

XVII Occupational Safety and Health Administration, Department of
Labor (Parts 1900—1999)

XX Occupational Safety and Health Review Commission (Parts
2200—2499)

XXV Pension and Welfare Benefits Administration, Department of
Labor (Parts 2500—2599)

XXVII Federal Mine Safety and Health Review Commission (Parts
2700—2799)

XL Pension Benefit Guaranty Corporation (Parts 4000—4999)

Title 30—Mineral Resources

I Mine Safety and Health Administration, Department of Labor
(Parts 1—199)

II Minerals Management Service, Department of the Interior
(Parts 200—299)

III Board of Surface Mining and Reclamation Appeals, Department
of the Interior (Parts 300—399)

IV Geological Survey, Department of the Interior (Parts 400—499)

VI Bureau of Mines, Department of the Interior (Parts 600—699)

VII Office of Surface Mining Reclamation and Enforcement, Depart-
ment of the Interior (Parts 700—999)

Title 31—Money and Finance: Treasury

SUBTITLE A—Office of the Secretary of the Treasury (Parts 0—
50)

SUBTITLE B—Regulations Relating to Money and Finance

I Monetary Offices, Department of the Treasury (Parts 51—199)
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Chap.
Title 31—Money and Finance: Treasury—Continued

II Fiscal Service, Department of the Treasury (Parts 200—399)

IV Secret Service, Department of the Treasury (Parts 400—499)

V Office of Foreign Assets Control, Department of the Treasury
(Parts 500—599)

VI Bureau of Engraving and Printing, Department of the Treasury
(Parts 600—699)

VII Federal Law Enforcement Training Center, Department of the
Treasury (Parts 700—799)

VIII Office of International Investment, Department of the Treasury
(Parts 800—899)

Title 32—National Defense

SUBTITLE A—Department of Defense

I Office of the Secretary of Defense (Parts 1—399)

V Department of the Army (Parts 400—699)

VI Department of the Navy (Parts 700—799)

VII Department of the Air Force (Parts 800—1099)

SUBTITLE B—Other Regulations Relating to National Defense

XII Defense Logistics Agency (Parts 1200—1299)

XVI Selective Service System (Parts 1600—1699)

XIX Central Intelligence Agency (Parts 1900—1999)

XX Information Security Oversight Office, National Archives and
Records Administration (Parts 2000—2099)

XXI National Security Council (Parts 2100—2199)

XXIV Office of Science and Technology Policy (Parts 2400—2499)

XXVII Office for Micronesian Status Negotiations (Parts 2700—2799)

XXVIII Office of the Vice President of the United States (Parts 2800—
2899)

XXIX Presidential Commission on the Assignment of Women in the
Armed Forces (Part 2900)

Title 33—Navigation and Navigable Waters

I Coast Guard, Department of Transportation (Parts 1—199)

II Corps of Engineers, Department of the Army (Parts 200—399)

IV Saint Lawrence Seaway Development Corporation, Department
of Transportation (Parts 400—499)

Title 34—Education

SUBTITLE A—Office of the Secretary, Department of Education
(Parts 1—99)

SUBTITLE B—Regulations of the Offices of the Department of
Education

I Office for Civil Rights, Department of Education (Parts 100—199)

II Office of Elementary and Secondary Education, Department of
Education (Parts 200—299)
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Chap.
Title 34—Education—Continued

III Office of Special Education and Rehabilitative Services, Depart-
ment of Education (Parts 300—399)

IV Office of Vocational and Adult Education, Department of Edu-
cation (Parts 400—499)

V Office of Bilingual Education and Minority Languages Affairs,
Department of Education (Parts 500—599)

VI Office of Postsecondary Education, Department of Education
(Parts 600—699)

VII Office of Educational Research and Improvement, Department of
Education (Parts 700—799)

XI National Institute for Literacy (Parts 1100-1199)

SUBTITLE C—Regulations Relating to Education

XII National Council on Disability (Parts 1200—1299)

Title 35—Panama Canal

I Panama Canal Regulations (Parts 1—299)

Title 36—Parks, Forests, and Public Property

I National Park Service, Department of the Interior (Parts 1—199)

II Forest Service, Department of Agriculture (Parts 200—299)

III Corps of Engineers, Department of the Army (Parts 300—399)

IV American Battle Monuments Commission (Parts 400—499)

V Smithsonian Institution (Parts 500—599)

VII Library of Congress (Parts 700—799)

VIII Advisory Council on Historic Preservation (Parts 800—899)

IX Pennsylvania Avenue Development Corporation (Parts 900—999)

XI Architectural and Transportation Barriers Compliance Board
(Parts 1100—1199)

XII National Archives and Records Administration (Parts 1200—1299)

XIV Assassination Records Review Board (Parts 1400-1499)

Title 37—Patents, Trademarks, and Copyrights

I Patent and Trademark Office, Department of Commerce (Parts
1—199)

II Copyright Office, Library of Congress (Parts 200—299)

IV Assistant Secretary for Technology Policy, Department of Com-
merce (Parts 400—499)

V Under Secretary for Technology, Department of Commerce
(Parts 500—599)

Title 38—Pensions, Bonuses, and Veterans’ Relief

I Department of Veterans Affairs (Parts 0—99)
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Chap.
Title 39—Postal Service

I United States Postal Service (Parts 1—999)

III Postal Rate Commission (Parts 3000—3099)

Title 40—Protection of Environment

I Environmental Protection Agency (Parts 1—799)

V Council on Environmental Quality (Parts 1500—1599)

Title 41—Public Contracts and Property Management

SUBTITLE B—Other Provisions Relating to Public Contracts

50 Public Contracts, Department of Labor (Parts 50–1—50–999)

51 Committee for Purchase From People Who Are Blind or Severely
Disabled (Parts 51–1—51–99)

60 Office of Federal Contract Compliance Programs, Equal Employ-
ment Opportunity, Department of Labor (Parts 60–1—60–999)

61 Office of the Assistant Secretary for Veterans Employment and
Training, Department of Labor (Parts 61–1—61–999)

SUBTITLE C—Federal Property Management Regulations System

101 Federal Property Management Regulations (Parts 101–1—101–99)

105 General Services Administration (Parts 105–1—105–999)

109 Department of Energy Property Management Regulations (Parts
109–1—109–99)

114 Department of the Interior (Parts 114–1—114–99)

115 Environmental Protection Agency (Parts 115–1—115–99)

128 Department of Justice (Parts 128–1—128–99)

SUBTITLE D—Other Provisions Relating to Property Manage-
ment [Reserved]

SUBTITLE E—Federal Information Resources Management Regu-
lations System

201 Federal Information Resources Management Regulation (Parts
201–1—201–99) [Reserved]

SUBTITLE F—Federal Travel Regulation System

301 Travel Allowances (Parts 301–1—301–99)

302 Relocation Allowances (Parts 302–1—302–99)

303 Payment of Expenses Connected with the Death of Certain Em-
ployees (Parts 303–1—303–2)

304 Payment from a Non-Federal Source for Travel Expenses (Parts
304–1—304–99)

Title 42—Public Health

I Public Health Service, Department of Health and Human Serv-
ices (Parts 1—199)

IV Health Care Financing Administration, Department of Health
and Human Services (Parts 400—499)

V Office of Inspector General-Health Care, Department of Health
and Human Services (Parts 1000—1999)
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Chap.
Title 43—Public Lands: Interior

SUBTITLE A—Office of the Secretary of the Interior (Parts 1—199)

SUBTITLE B—Regulations Relating to Public Lands

I Bureau of Reclamation, Department of the Interior (Parts 200—
499)

II Bureau of Land Management, Department of the Interior (Parts
1000—9999)

III Utah Reclamation Mitigation and Conservation Commission
(Parts 10000—10005)

Title 44—Emergency Management and Assistance

I Federal Emergency Management Agency (Parts 0—399)

IV Department of Commerce and Department of Transportation
(Parts 400—499)

Title 45—Public Welfare

SUBTITLE A—Department of Health and Human Services, Gen-
eral Administration (Parts 1—199)

SUBTITLE B—Regulations Relating to Public Welfare

II Office of Family Assistance (Assistance Programs), Administra-
tion for Children and Families, Department of Health and
Human Services (Parts 200—299)

III Office of Child Support Enforcement (Child Support Enforce-
ment Program), Administration for Children and Families,
Department of Health and Human Services (Parts 300—399)

IV Office of Refugee Resettlement, Administration for Children and
Families Department of Health and Human Services (Parts
400—499)

V Foreign Claims Settlement Commission of the United States,
Department of Justice (Parts 500—599)

VI National Science Foundation (Parts 600—699)

VII Commission on Civil Rights (Parts 700—799)

VIII Office of Personnel Management (Parts 800—899)

X Office of Community Services, Administration for Children and
Families, Department of Health and Human Services (Parts
1000—1099)

XI National Foundation on the Arts and the Humanities (Parts
1100—1199)

XII ACTION (Parts 1200—1299)

XIII Office of Human Development Services, Department of Health
and Human Services (Parts 1300—1399)

XVI Legal Services Corporation (Parts 1600—1699)

XVII National Commission on Libraries and Information Science
(Parts 1700—1799)

XVIII Harry S. Truman Scholarship Foundation (Parts 1800—1899)

XXI Commission on Fine Arts (Parts 2100—2199)

XXII Christopher Columbus Quincentenary Jubilee Commission
(Parts 2200—2299)

XXIII Arctic Research Commission (Part 2301)
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Chap.
Title 45—Public Welfare—Continued

XXIV James Madison Memorial Fellowship Foundation (Parts 2400—
2499)

XXV Corporation for National and Community Service (Parts 2500—
2599)

Title 46—Shipping

I Coast Guard, Department of Transportation (Parts 1—199)

II Maritime Administration, Department of Transportation (Parts
200—399)

III Saint Lawrence Seaway Development Corporation (Great Lakes
Pilotage), Department of Transportation (Parts 400—499)

IV Federal Maritime Commission (Parts 500—599)

Title 47—Telecommunication

I Federal Communications Commission (Parts 0—199)

II Office of Science and Technology Policy and National Security
Council (Parts 200—299)

III National Telecommunications and Information Administration,
Department of Commerce (Parts 300—399)

Title 48—Federal Acquisition Regulations System

1 Federal Acquisition Regulation (Parts 1—99)

2 Department of Defense (Parts 200—299)

3 Department of Health and Human Services (Parts 300—399)

4 Department of Agriculture (Parts 400—499)

5 General Services Administration (Parts 500—599)

6 Department of State (Parts 600—699)

7 Agency for International Development (Parts 700—799)

8 Department of Veterans Affairs (Parts 800—899)

9 Department of Energy (Parts 900—999)

10 Department of the Treasury (Parts 1000—1099)

12 Department of Transportation (Parts 1200—1299)

13 Department of Commerce (Parts 1300—1399)

14 Department of the Interior (Parts 1400—1499)

15 Environmental Protection Agency (Parts 1500—1599)

16 Office of Personnel Management Federal Employees Health Ben-
efits Acquisition Regulation (Parts 1600—1699)

17 Office of Personnel Management (Parts 1700—1799)

18 National Aeronautics and Space Administration (Parts 1800—
1899)

19 United States Information Agency (Parts 1900—1999)

20 Nuclear Regulatory Commission (Parts 2000—2099)

21 Office of Personnel Management, Federal Employees Group Life
Insurance Federal Acquisition Regulation (Parts 2100—2199)

23 Social Security Administration (Parts 2300—2399)
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Chap.
Title 48—Federal Acquisition Regulations System—Continued

24 Department of Housing and Urban Development (Parts 2400—
2499)

25 National Science Foundation (Parts 2500—2599)

28 Department of Justice (Parts 2800—2899)

29 Department of Labor (Parts 2900—2999)

34 Department of Education Acquisition Regulation (Parts 3400—
3499)

35 Panama Canal Commission (Parts 3500—3599)

44 Federal Emergency Management Agency (Parts 4400—4499)

51 Department of the Army Acquisition Regulations (Parts 5100—
5199)

52 Department of the Navy Acquisition Regulations (Parts 5200—
5299)

53 Department of the Air Force Federal Acquisition Regulation
Supplement (Parts 5300—5399)

54 Defense Logistics Agency, Department of Defense (Part 5452)

57 African Development Foundation (Parts 5700—5799)

61 General Services Administration Board of Contract Appeals
(Parts 6100—6199)

63 Department of Transportation Board of Contract Appeals (Parts
6300—6399)

99 Cost Accounting Standards Board, Office of Federal Procure-
ment Policy, Office of Management and Budget (Parts 9900—
9999)

Title 49—Transportation

SUBTITLE A—Office of the Secretary of Transportation (Parts 1—
99)

SUBTITLE B—Other Regulations Relating to Transportation

I Research and Special Programs Administration, Department of
Transportation (Parts 100—199)

II Federal Railroad Administration, Department of Transportation
(Parts 200—299)

III Federal Highway Administration, Department of Transportation
(Parts 300—399)

IV Coast Guard, Department of Transportation (Parts 400—499)

V National Highway Traffic Safety Administration, Department of
Transportation (Parts 500—599)

VI Federal Transit Administration, Department of Transportation
(Parts 600—699)

VII National Railroad Passenger Corporation (AMTRAK) (Parts
700—799)

VIII National Transportation Safety Board (Parts 800—999)

X Surface Transportation Board, Department of Transportation
(Parts 1000—1399)
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Chap.
Title 50—Wildlife and Fisheries

I United States Fish and Wildlife Service, Department of the Inte-
rior (Parts 1—199)

II National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, Department of Commerce (Parts 200—
299)

III International Regulatory Agencies (Fishing and Whaling) (Parts
300—399)

IV Joint Regulations (United States Fish and Wildlife Service, De-
partment of the Interior and National Marine Fisheries Serv-
ice, National Oceanic and Atmospheric Administration, De-
partment of Commerce); Endangered Species Committee Reg-
ulations (Parts 400—499)

V Marine Mammal Commission (Parts 500—599)

VI Fishery Conservation and Management, National Oceanic and
Atmospheric Administration, Department of Commerce (Parts
600—699)

CFR Index and Finding Aids

Subject/Agency Index

List of Agency Prepared Indexes

Parallel Tables of Statutory Authorities and Rules

Acts Requiring Publication in the Federal Register

List of CFR Titles, Chapters, Subchapters, and Parts

Alphabetical List of Agencies Appearing in the CFR
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Alphabetical List of Agencies Appearing in the CFR
(Revised as of September 30, 1996)

CFR Title, Subtitle or
Agency Chapter

ACTION 45, XII
Administrative Committee of the Federal Register 1, I
Advanced Research Projects Agency 32, I
Advisory Commission on Intergovernmental Relations 5, VII
Advisory Committee on Federal Pay 5, IV
Advisory Council on Historic Preservation 36, VIII
African Development Foundation 22, XV

Federal Acquisition Regulation 48, 57
Agency for International Development 22, II

Federal Acquisition Regulation 48, 7
Agricultural Marketing Service 7, I, IX, X, XI
Agricultural Research Service 7, V
Agriculture Department

Agricultural Marketing Service 7, I, IX, X, XI
Agricultural Research Service 7, V
Animal and Plant Health Inspection Service 7, III; 9, I
Commodity Credit Corporation 7, XIV
Cooperative State Research, Education, and Extension

Service
7, XXXIV

Economic Analysis Staff 7, XXXIX
Economic Research Service 7, XXXVII
Economics Management Staff 7, XL
Energy, Office of 7, XXIX
Environmental Quality, Office of 7, XXXI
Farm Service Agency 7, VII, XVIII
Federal Acquisition Regulation 48, 4
Federal Crop Insurance Corporation 7, IV
Finance and Management, Office of 7, XXX
Food and Consumer Service 7, II
Food Safety and Inspection Service 9, III
Foreign Agricultural Service 7, XV
Forest Service 36, II
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II
Information Resources Management, Office of 7, XXVII
Inspector General, Office of 7, XXVI
National Agricultural Library 7, XLI
National Agricultural Statistics Service 7, XXXVI
Natural Resources Conservation Service 7, VI
Operations, Office of 7, XXVIII
Rural Business-Cooperative Service 7, XVIII, XLII
Rural Development Administration 7, XLII
Rural Housing Service 7, XVIII
Rural Telephone Bank 7, XVI
Rural Utilities Service 7, XVII, XVIII, XLII
Secretary of Agriculture, Office of 7, Subtitle A
Transportation, Office of 7, XXXIII
World Agricultural Outlook Board 7, XXXVIII

Air Force Department 32, VII
Federal Acquisition Regulation Supplement 48, 53

Alaska Natural Gas Transportation System, Office of the
Federal Inspector

10, XV

Alcohol, Tobacco and Firearms, Bureau of 27, I
AMTRAK 49, VII
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CFR Title, Subtitle or
Agency Chapter

American Battle Monuments Commission 36, IV
Animal and Plant Health Inspection Service 7, III; 9, I
Appalachian Regional Commission 5, IX
Architectural and Transportation Barriers Compliance Board 36, XI
Arctic Research Commission 45, XXIII
Arms Control and Disarmament Agency, United States 22, VI
Army Department 32, V

Engineers, Corps of 33, II; 36, III
Federal Acquisition Regulation 48, 51

Assassination Records Review Board 36, XIV
Benefits Review Board 20, VII
Bilingual Education and Minority Languages Affairs, Office of 34, V
Blind or Severely Disabled, Committee for Purchase From

People Who Are
41, 51

Board for International Broadcasting 22, XIII
Census Bureau 15, I
Central Intelligence Agency 32, XIX
Child Support Enforcement, Office of 45, III
Children and Families, Administration for 45, II, III, IV, X
Christopher Columbus Quincentenary Jubilee Commission 45, XXII
Civil Rights, Commission on 45, VII
Civil Rights, Office for 34, I
Coast Guard 33, I; 46, I; 49, IV
Commerce Department 44, IV

Census Bureau 15, I‘
Economic Affairs, Under Secretary 37, V
Economic Analysis, Bureau of 15, VIII
Economic Development Administration 13, III
Emergency Management and Assistance 44, IV
Export Administration, Bureau of 15, VII
Federal Acquisition Regulation 48, 13
Fishery Conservation and Management 50, VI
Foreign-Trade Zones Board 15, IV
International Trade Administration 15, III; 19, III
National Institute of Standards and Technology 15, II
National Marine Fisheries Service 50, II, IV
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI
National Telecommunications and Information

Administration
15, XXIII; 47, III

National Weather Service 15, IX
Patent and Trademark Office 37, I
Productivity, Technology and Innovation, Assistant

Secretary for
37, IV

Secretary of Commerce, Office of 15, Subtitle A
Technology, Under Secretary for 37, V
Technology Administration 15, XI
Technology Policy, Assistant Secretary for 37, IV

Commercial Space Transportation 14, III
Commodity Credit Corporation 7, XIV
Commodity Futures Trading Commission 5, XLI; 17, I
Community Planning and Development, Office of Assistant

Secretary for
24, V, VI

Community Services, Office of 45, X
Comptroller of the Currency 12, I
Construction Industry Collective Bargaining Commission 29, IX
Consumer Product Safety Commission 16, II
Cooperative State Research, Education, and Extension

Service
7, XXXIV

Copyright Office 37, II
Cost Accounting Standards Board 48, 99
Council on Environmental Quality 40, V
Customs Service, United States 19, I
Defense Contract Audit Agency 32, I
Defense Department 5, XXVI; 32, Subtitle A

Advanced Research Projects Agency 32, I
Air Force Department 32, VII
Army Department 32, V; 33, II; 36, III, 48,

51
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CFR Title, Subtitle or
Agency Chapter

Defense Intelligence Agency 32, I
Defense Logistics Agency 32, I, XII; 48, 54
Defense Mapping Agency 32, I
Engineers, Corps of 33, II; 36, III
Federal Acquisition Regulation 48, 2
Navy Department 32, VI; 48, 52
Secretary of Defense, Office of 32, I

Defense Contract Audit Agency 32, I
Defense Intelligence Agency 32, I
Defense Logistics Agency 32, XII; 48, 54
Defense Mapping Agency 32, I
Defense Nuclear Facilities Safety Board 10, XVII
Delaware River Basin Commission 18, III
Drug Enforcement Administration 21, II
East-West Foreign Trade Board 15, XIII
Economic Affairs, Under Secretary 37, V
Economic Analysis, Bureau of 15, VIII
Economic Analysis Staff 7, XXXIX
Economic Development Administration 13, III
Economics Management Staff 7, XL
Economic Research Service 7, XXXVII
Education, Department of 5, LIII

Bilingual Education and Minority Languages Affairs, Office
of

34, V

Civil Rights, Office for 34, I
Educational Research and Improvement, Office of 34, VII
Elementary and Secondary Education, Office of 34, II
Federal Acquisition Regulation 48, 34
Postsecondary Education, Office of 34, VI
Secretary of Education, Office of 34, Subtitle A
Special Education and Rehabilitative Services, Office of 34, III
Vocational and Adult Education, Office of 34, IV

Educational Research and Improvement, Office of 34, VII
Elementary and Secondary Education, Office of 34, II
Employees’ Compensation Appeals Board 20, IV
Employees Loyalty Board 5, V
Employment and Training Administration 20, V
Employment Standards Administration 20, VI
Endangered Species Committee 50, IV
Energy, Department of 5, XXIII; 10, II, III, X

Federal Acquisition Regulation 48, 9
Federal Energy Regulatory Commission 5, XXIV; 18, I
Property Management Regulations 41, 109

Energy, Office of 7, XXIX
Engineers, Corps of 33, II; 36, III
Engraving and Printing, Bureau of 31, VI
Enrichment Corporation, United States 10, XI
Environmental Protection Agency 5, LIV; 40, I

Federal Acquisition Regulation 48, 15
Property Management Regulations 41, 115

Environmental Quality, Office of 7, XXXI
Equal Employment Opportunity Commission 5, LXII; 29, XIV
Equal Opportunity, Office of Assistant Secretary for 24, I
Executive Office of the President 3, I

Administration, Office of 5, XV
Environmental Quality, Council on 40, V
Management and Budget, Office of 25, III, LXXVII; 48, 99
National Drug Control Policy, Office of 21, III
National Security Council 32, XXI; 47, 2
Presidential Documents 3
Science and Technology Policy, Office of 32, XXIV; 47, II
Trade Representative, Office of the United States 15, XX

Export Administration, Bureau of 15, VII
Export-Import Bank of the United States 5, LII; 12, IV
Family Assistance, Office of 45, II
Farm Credit Administration 5, XXXI; 12, VI
Farm Credit System Insurance Corporation 5, XXX; 12, XIV

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00673 Fmt 8092 Sfmt 8092 E:\CFR\167195.099 167195



674

CFR Title, Subtitle or
Agency Chapter

Farm Service Agency 7, VII, XVIII
Farmers Home Administration 7, XVIII
Federal Acquisition Regulation 48, 1
Federal Aviation Administration 14, I

Commercial Space Transportation 14, III
Federal Claims Collection Standards 4, II
Federal Communications Commission 47, I
Federal Contract Compliance Programs, Office of 41, 60
Federal Crop Insurance Corporation 7, IV
Federal Deposit Insurance Corporation 5, XXII; 12, III
Federal Election Commission 11, I
Federal Emergency Management Agency 44, I

Federal Acquisition Regulation 48, 44
Federal Employees Group Life Insurance Federal Acquisition

Regulation
48, 21

Federal Employees Health Benefits Acquisition Regulation 48, 16
Federal Energy Regulatory Commission 5, XXIV; 18, I
Federal Financial Institutions Examination Council 12, XI
Federal Financing Bank 12, VIII
Federal Highway Administration 23, I, II; 49, III
Federal Home Loan Mortgage Corporation 1, IV
Federal Housing Enterprise Oversight Office 12, XVII
Federal Housing Finance Board 12, IX
Federal Inspector for the Alaska Natural Gas Transportation

System, Office of
10, XV

Federal Labor Relations Authority, and General Counsel of
the Federal Labor Relations Authority

5, XIV; 22, XIV

Federal Law Enforcement Training Center 31, VII
Federal Maritime Commission 46, IV
Federal Mediation and Conciliation Service 29, XII
Federal Mine Safety and Health Review Commission 5, LXXIV; 29, XXVII
Federal Pay, Advisory Committee on 5, IV
Federal Prison Industries, Inc. 28, III
Federal Procurement Policy Office 48, 99
Federal Property Management Regulations 41, 101
Federal Property Management Regulations System 41, Subtitle C
Federal Railroad Administration 49, II
Federal Register, Administrative Committee of 1, I
Federal Register, Office of 1, II
Federal Reserve System 12, II
Federal Retirement Thrift Investment Board 5, VI, LXXVI
Federal Service Impasses Panel 5, XIV
Federal Trade Commission 5, XLVII; 16, I
Federal Transit Administration 49, VI
Federal Travel Regulation System 41, Subtitle F
Finance and Management, Office of 7, XXX
Fine Arts, Commission on 45, XXI
Fiscal Service 31, II
Fish and Wildlife Service, United States 50, I, IV
Fishery Conservation and Management 50, VI
Fishing and Whaling, International Regulatory Agencies 50, III
Food and Drug Administration 21, I
Food and Consumer Service 7, II
Food Safety and Inspection Service 9, III
Foreign Agricultural Service 7, XV
Foreign Assets Control, Office of 31, V
Foreign Claims Settlement Commission of the United States 45, V
Foreign Service Grievance Board 22, IX
Foreign Service Impasse Disputes Panel 22, XIV
Foreign Service Labor Relations Board 22, XIV
Foreign-Trade Zones Board 15, IV
Forest Service 36, II
General Accounting Office 4, I, II
General Services Administration

Contract Appeals, Board of 48, 61
Federal Acquisition Regulation 48, 5
Federal Property Management Regulations System 41, 101, 105
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Federal Travel Regulation System 41, Subtitle F
Payment From a Non-Federal Source for Travel Expenses 41, 304
Payment of Expenses Connected With the Death of Certain

Employees
41, 303

Relocation Allowances 41, 302
Travel Allowances 41, 301

Geological Survey 30, IV
Government Ethics, Office of 5, XVI
Government National Mortgage Association 24, III
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II
Great Lakes Pilotage 46, III
Harry S. Truman Scholarship Foundation 45, XVIII
Health and Human Services, Department of 5, XLV; 45, Subtitle A

Child Support Enforcement, Office of 45, III
Children and Families, Administration for 45, II, III, IV, X
Community Services, Office of 45, X
Family Assistance, Office of 45, II
Federal Acquisition Regulation 48, 3
Food and Drug Administration 21, I
Health Care Financing Administration 42, IV
Human Development Services, Office of 45, XIII
Indian Health Service 25, V
Inspector General (Health Care), Office of 42, V
Public Health Service 42, I
Refugee Resettlement, Office of 45, IV

Health Care Financing Administration 42, IV
Housing and Urban Development, Department of 5, LXV; 24, Subtitle B

Community Planning and Development, Office of Assistant
Secretary for

24, V, VI

Equal Opportunity, Office of Assistant Secretary for 24, I
Federal Acquisition Regulation 48, 24
Federal Housing Enterprise Oversight, Office of 12, XVII
Government National Mortgage Association 24, III
Housing—Federal Housing Commissioner, Office of

Assistant Secretary for
24, II, VIII, X, XX

Inspector General, Office of 24, XII
Public and Indian Housing, Office of Assistant Secretary for 24, IX
Secretary, Office of 24, Subtitle A, VII

Housing—Federal Housing Commissioner, Office of Assistant
Secretary for

24, II, VIII, X, XX

Human Development Services, Office of 45, XIII
Immigration and Naturalization Service 8, I
Independent Counsel, Office of 28, VII
Indian Affairs, Bureau of 25, I, V
Indian Affairs, Office of the Assistant Secretary 25, VI
Indian Arts and Crafts Board 25, II
Indian Health Service 25, V
Information Agency, United States 22, V

Federal Acquisition Regulation 48, 19
Information Resources Management, Office of 7, XXVII
Information Security Oversight Office, National Archives and

Records Administration
32, XX

Inspector General
Agriculture Department 7, XXVI
Health and Human Services Department 42, V
Housing and Urban Development Department 24, XII

Institute of Peace, United States 22, XVII
Inter-American Foundation 5, LXIII; 22, X
Intergovernmental Relations, Advisory Commission on 5, VII
Interior Department

Endangered Species Committee 50, IV
Federal Acquisition Regulation 48, 14
Federal Property Management Regulations System 41, 114
Fish and Wildlife Service, United States 50, I, IV
Geological Survey 30, IV
Indian Affairs, Bureau of 25, I, V
Indian Affairs, Office of the Assistant Secretary 25, VI
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Indian Arts and Crafts Board 25, II
Land Management, Bureau of 43, II
Minerals Management Service 30, II
Mines, Bureau of 30, VI
National Indian Gaming Commission 25, III
National Park Service 36, I
Reclamation, Bureau of 43, I
Secretary of the Interior, Office of 43, Subtitle A
Surface Mining and Reclamation Appeals, Board of 30, III
Surface Mining Reclamation and Enforcement, Office of 30, VII

Internal Revenue Service 26, I
International Boundary and Water Commission, United States

and Mexico, United States Section
22, XI

International Development, Agency for 22, II
Federal Acquisition Regulation 48, 7

International Development Cooperation Agency, United
States

22, XII

International Development, Agency for 22, II; 48, 7
Overseas Private Investment Corporation 5, XXXIII; 22, VII

International Investment, Office of 31, VIII
International Joint Commission, United States and Canada 22, IV
International Organizations Employees Loyalty Board 5, V
International Regulatory Agencies (Fishing and Whaling) 50, III
International Trade Administration 15, III; 19, III
International Trade Commission, United States 19, II
Interstate Commerce Commission 5, XL
James Madison Memorial Fellowship Foundation 45, XXIV
Japan–United States Friendship Commission 22, XVI
Joint Board for the Enrollment of Actuaries 20, VIII
Justice Department 28, I

Drug Enforcement Administration 21, II
Federal Acquisition Regulation 48, 28
Federal Claims Collection Standards 4, II
Federal Prison Industries, Inc. 28, III
Foreign Claims Settlement Commission of the United

States
45, V

Immigration and Naturalization Service 8, I
Offices of Independent Counsel 28, VI
Prisons, Bureau of 28, V
Property Management Regulations 41, 128

Labor Department
Benefits Review Board 20, VII
Employees’ Compensation Appeals Board 20, IV
Employment and Training Administration 20, V
Employment Standards Administration 20, VI
Federal Acquisition Regulation 48, 29
Federal Contract Compliance Programs, Office of 41, 60
Federal Procurement Regulations System 41, 50
Labor-Management Relations and Cooperative Programs,

Bureau of
29, II

Labor-Management Programs, Office of 29, IV
Mine Safety and Health Administration 30, I
Occupational Safety and Health Administration 29, XVII
Pension and Welfare Benefits Administration 29, XXV
Public Contracts 41, 50
Secretary of Labor, Office of 29, Subtitle A
Veterans’ Employment and Training, Office of the Assistant

Secretary for
41, 61; 20, IX

Wage and Hour Division 29, V
Workers’ Compensation Programs, Office of 20, I

Labor-Management Relations and Cooperative Programs,
Bureau of

29, II

Labor-Management Programs, Office of 29, IV
Land Management, Bureau of 43, II
Legal Services Corporation 45, XVI
Library of Congress 36, VII

Copyright Office 37, II
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Management and Budget, Office of 5, III, LXXVII; 48, 99
Marine Mammal Commission 50, V
Maritime Administration 46, II
Merit Systems Protection Board 5, II
Micronesian Status Negotiations, Office for 32, XXVII
Mine Safety and Health Administration 30, I
Minerals Management Service 30, II
Mines, Bureau of 30, VI
Minority Business Development Agency 15, XIV
Miscellaneous Agencies 1, IV
Monetary Offices 31, I
National Aeronautics and Space Administration 5, LIX; 14, V

Federal Acquisition Regulation 48, 18
National Agricultural Library 7, XLI
National Agricultural Statistics Service 7, XXXVI
National Archives and Records Administration 5, LXVI; 36, XII

Information Security Oversight Office 32, XX
National Bureau of Standards 15, II
National Capital Planning Commission 1, IV
National Commission for Employment Policy 1, IV
National Commission on Libraries and Information Science 45, XVII
National and Community Service, Corporation for 45, XXV
National Council on Disability 34, XII
National Credit Union Administration 12, VII
National Drug Control Policy, Office of 21, III
National Foundation on the Arts and the Humanities 45, XI
National Highway Traffic Safety Administration 23, II, III; 49, V
National Indian Gaming Commission 25, III
National Institute for Literacy 34, XI
National Institute of Standards and Technology 15, II
National Labor Relations Board 29, I
National Marine Fisheries Service 50, II, IV
National Mediation Board 29, X
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI
National Park Service 36, I
National Railroad Adjustment Board 29, III
National Railroad Passenger Corporation (AMTRAK) 49, VII
National Science Foundation 45, VI

Federal Acquisition Regulation 48, 25
National Security Council 32, XXI
National Security Council and Office of Science and

Technology Policy
47, II

National Telecommunications and Information
Administration

15, XXIII; 47, III

National Transportation Safety Board 49, VIII
National Weather Service 15, IX
Natural Resources Conservation Service 7, VI
Navajo and Hopi Indian Relocation, Office of 25, IV
Navy Department 32, VI

Federal Acquisition Regulation 48, 52
Neighborhood Reinvestment Corporation 24, XXV
Nuclear Regulatory Commission 5, XLVIII; 10, I

Federal Acquisition Regulation 48, 20
Occupational Safety and Health Administration 29, XVII
Occupational Safety and Health Review Commission 29, XX
Offices of Independent Counsel 28, VI
Operations Office 7, XXVIII
Overseas Private Investment Corporation 5, XXXIII; 22, VII
Panama Canal Commission 48, 35
Panama Canal Regulations 35, I
Patent and Trademark Office 37, I
Payment From a Non-Federal Source for Travel Expenses 41, 304
Payment of Expenses Connected With the Death of Certain

Employees
41, 303

Peace Corps 22, III
Pennsylvania Avenue Development Corporation 36, IX
Pension and Welfare Benefits Administration 29, XXV
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Pension Benefit Guaranty Corporation 29, XL
Personnel Management, Office of 5, I; 45, VIII

Federal Acquisition Regulation 48, 17
Federal Employees Group Life Insurance Federal

Acquisition Regulation
48, 21

Federal Employees Health Benefits Acquisition Regulation 48, 16
Postal Rate Commission 5, XLVI; 39, III
Postal Service, United States 5, LX; 39, I
Postsecondary Education, Office of 34, VI
President’s Commission on White House Fellowships 1, IV
Presidential Commission on the Assignment of Women in the

Armed Forces
32, XXIX

Presidential Documents 3
Prisons, Bureau of 28, V
Productivity, Technology and Innovation, Assistant

Secretary
37, IV

Public Contracts, Department of Labor 41, 50
Public and Indian Housing, Office of Assistant Secretary for 24, IX
Public Health Service 42, I
Railroad Retirement Board 20, II
Reclamation, Bureau of 43, I
Refugee Resettlement, Office of 45, IV
Regional Action Planning Commissions 13, V
Relocation Allowances 41, 302
Research and Special Programs Administration 49, I
Rural Business-Cooperative Service 7, XVIII, XLII
Rural Development Administration 7, XLII
Rural Housing Service 7, XVIII
Rural Telephone Bank 7, XVI
Rural Utilities Service 7, XVII, XVIII, XLII
Saint Lawrence Seaway Development Corporation 33, IV; 46, III
Science and Technology Policy, Office of 32, XXIV
Science and Technology Policy, Office of, and National

Security Council
47, II

Secret Service 31, IV
Securities and Exchange Commission 17, II
Selective Service System 32, XVI
Small Business Administration 13, I
Smithsonian Institution 36, V
Social Security Administration 20, III; 48, 23
Soldiers’ and Airmen’s Home, United States 5, XI
Special Counsel, Office of 5, VIII
Special Education and Rehabilitative Services, Office of 34, III
State Department 22, I

Federal Acquisition Regulation 48, 6
Surface Mining and Reclamation Appeals, Board of 30, III
Surface Mining Reclamation and Enforcement, Office of 30, VII
Surface Transportation Board 49, X
Susquehanna River Basin Commission 18, VIII
Technology Administration 15, XI
Technology Policy, Assistant Secretary for 37, IV
Technology, Under Secretary for 37, V
Tennessee Valley Authority 5, LXIX; 18, XIII
Thrift Depositor Protection Oversight Board 12, XV
Thrift Supervision Office, Department of the Treasury 12, V
Trade Representative, United States, Office of 15, XX
Transportation, Department of 5, L

Coast Guard 33, I; 46, I; 49, IV
Commercial Space Transportation 14, III
Contract Appeals, Board of 48, 63
Emergency Management and Assistance 44, IV
Federal Acquisition Regulation 48, 12
Federal Aviation Administration 14, I
Federal Highway Administration 23, I, II; 49, III
Federal Railroad Administration 49, II
Federal Transit Administration 49, VI
Maritime Administration 46, II
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National Highway Traffic Safety Administration 23, II, III; 49, V
Research and Special Programs Administration 49, I
Saint Lawrence Seaway Development Corporation 33, IV; 46, III
Secretary of Transportation, Office of 14, II; 49, Subtitle A
Surface Transportation Board 49, X

Transportation, Office of 7, XXXIII
Travel Allowances 41, 301
Treasury Department 5, XXI; 17, IV

Alcohol, Tobacco and Firearms, Bureau of 27, I
Community Development Financial Institutions Fund 12, XVIII
Comptroller of the Currency 12, I
Customs Service, United States 19, I
Engraving and Printing, Bureau of 31, VI
Federal Acquisition Regulation 48, 10
Federal Law Enforcement Training Center 31, VII
Fiscal Service 31, II
Foreign Assets Control, Office of 31, V
Internal Revenue Service 26, I
International Investment, Office of 31, VIII
Monetary Offices 31, I
Secret Service 31, IV
Secretary of the Treasury, Office of 31, Subtitle A
Thrift Supervision, Office of 12, V

Truman, Harry S. Scholarship Foundation 45, XVIII
United States and Canada, International Joint Commission 22, IV
United States and Mexico, International Boundary and Water

Commission, United States Section
22, XI

United States Enrichment Corporation 10, XI
Utah Reclamation Mitigation and Conservation Commission 43, III
Veterans Affairs Department 38, I

Federal Acquisition Regulation 48, 8
Veterans’ Employment and Training, Office of the Assistant

Secretary for
41, 61; 20, IX

Vice President of the United States, Office of 32, XXVIII
Vocational and Adult Education, Office of 34, IV
Wage and Hour Division 29, V
Water Resources Council 18, VI
Workers’ Compensation Programs, Office of 20, I
World Agricultural Outlook Board 7, XXXVIII

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00679 Fmt 8092 Sfmt 8092 E:\CFR\167195.099 167195



VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00680 Fmt 8092 Sfmt 8092 E:\CFR\167195.099 167195



681

List of CFR Sections Affected
All changes in this volume of the Code of Federal Regulations which

were made by documents published in the FEDERAL REGISTER since Jan-
uary 1, 1986, are enumerated in the following list. Entries indicate the
nature of the changes effected. Page numbers refer to FEDERAL REGISTER
pages. The user should consult the entries for chapters and parts as well
as sections for revisions.

For the period before January 1, 1986, see the ‘‘List of CFR Sections
Affected, 1949–1963, 1964–1972, and 1973–1985’’ published in seven separate
volumes.

1986
49 CFR 51 FR

Page

Subtitle A
1 Authority citation revised ........12618,

12619, 29471
1.4 (k) (3) and (5) removed; (k) (4),

(6), and (7) redesignated as (k)
(3) through (5); new (k)(5)
amended................................... 29471

1.22 (f) revised............................... 29232
(a), (b), (e), and (f) revised; in-

troductory text republished
................................................. 34218

1.23 (f) revised............................... 29232
(a) and (b) revised ........................34219

1.44 (m)(12) and (13) revised;
(m)(14) through (19) added .........12619

(r) added ......................................29232
1.45 (a) introductory text, (9), and

(12) revised; (c), (d), and (e)
added........................................ 29233

1.46 (pp) added............................... 12619
1.47 (a) and (p) revised ................... 20831
1.48 (a), (e), (f), (g), (k), (p), (w),

(x), and (z) revised; (d), (h), and
(v) removed............................... 12618

(cc), (dd), and (ee) added ..............29234
1.56 (j) introductory text and (1)

revised ..................................... 20831
(i)(1) revised.................................34219

1.57a Existing text designated as
(a); (b) added ............................. 20831

Revised........................................32320

49 CFR—Continued 51 FR
Page

Subtitle A —Continued
1.59 Introductory text, (a) head-

ing, (b) (1) through (3) and (6),
(c) (1) through (3) introductory
text, (5) and (7) through (9),
and (h) through (n) revised; (c)
(10) through (13) and (o)
added........................................ 29232

(p) added ......................................29234
1.59a Added................................... 29233
1.67 (a)(1) revised .......................... 29471
1.69 Removed................................ 34219
1 Appendix A amended .................. 29233
25 Revised ...................................... 7022
27 Authority citation revised........19017
27.5 Amended................................ 19017
27.67 (d) revised............................. 19017
27.71 (a)(1) and (2) introductory

text, (v), (ix), and (xii) amend-
ed ............................................. 19017

27.73 (a)(1)(i) and (ii) introductory
text and (L) amended ................ 19017

27.75 (a)(1) amended ...................... 19017
27.71—27.76 (Subpart D) Heading

amended................................... 19017
27.77 Removed .............................. 19017
27.71—27.77 (Subpart D) Appendix

B removed ................................ 19017
27.81—27.103 (Subpart E)

Added ....................................... 19018
71 Authority citation revised........41631
71.1 (c) revised .............................. 41631
71.2 (a) revised .............................. 41631
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49 CFR Subtitle A (10–1–96 Edition)

1987
49 CFR 52 FR

Page

Subtitle A
1.44 (j) revised ................................ 3012
1.45 (a)(4) revised .......................... 46365
1.46 (ff) and (gg) revised ................. 47007
1.48 (gg) added............................... 46365

(ff) added .....................................46479
Technical correction ...................47097

1.49 Introductory text repub-
lished; (bb) added ...................... 24164

1.56 (k) added ................................ 30688
1.57 (r) added................................. 18917
1.59 (q) added.................................. 9864
1 Appendix A amended ................... 1916
23 Authority citation revised........39229
23.45 (e) amended; (f)(3) added;

(g)(4) revised............................. 39230
23.47 (e) revised; (f) added .............. 39230
23.61—23.69 (Subpart D) Author-

ity citation removed................. 39229
23.61 (a) and (b) amended ............... 39230
23.62 Amended .............................. 39230
23.63 Revised ................................ 39231
23.61—23.69 (Subpart D) Appendix

A amended................................ 39231
24 Added; interim ......................... 47997
25 Authority citation revised........48027

Removed; eff. 4–2–89 .....................48028
25.1 Heading revised; (a) and (b)

redesignated as (a) (1) and (2);
introductory text designated
as new (a) introductory text;
new (a) heading and (b)
added........................................ 48027

29 Revised; interim....................... 39057

1988
49 CFR 53 FR

Page

Subtitle A
1.45 (e)(2) revised .......................... 15845
1.47 (q) added ................................ 10251
1.48 (cc) revised; (dd) and (ee) re-

moved ...................................... 10251
Introductory text, (b) introduc-

tory text, and (c) introductory
text republished; (b) (29) and
(34), (c) (1) and (2), (q), (s), and
(cc) revised; (c)(20) and (v)
added; (i) removed ....................15845

1.50 Revised .................................. 23122
7 Revised ...................................... 30268
18 Added ................................. 8086, 8087
18.10 (a)(3) added............................. 8086
18.20 (d) added ................................ 8086

49 CFR—Continued 53 FR
Page

Subtitle A —Continued
18.21 (j) and (k) added...................... 8086
18.22 (c), (d), and (e) added ............... 8086
18.24 (b) (8), (9), and (10) and (c)(3)

added ......................................... 8086
18.25 (g) (4) through (7)

added ......................................... 8087
18.31 (d) added ................................ 8087
18.36 (j) through (t) added ............... 8087
18.40 (c)(1) added............................. 8087
18.41 (f) added ................................. 8087
23 Authority citation revised........18286
23.61 (a) and (b) amended ............... 18286
23.62 Amended .............................. 18286
23.63 (d) added............................... 18286
23.64 (b)(2), (c), and (e) introduc-

tory text and (2) amend-
ed ............................................. 18286

23.65 Amended .............................. 18286
23.68 (e)(2) amended ...................... 18286
23.61—23.69 (Subpart D) Appendix

A amended................................ 18287
24 Technical correction ................... 467
29 Revised; nomenclature

change; eff. 10–1–88 ........... 19203, 19204
29.105 (g)(3), (t)(3), (w), and (x)

added; eff. 10–1–88 ...................... 19203
29.120 Added; eff. 10–1–88 ................ 19203
29.215 (a) added; eff. 10–1–88............ 19204
29.315 (a)(1) added; eff. 10–1–

88.............................................. 19204
29.510 (b)(1)(i) added; eff. 10–1–

88.............................................. 19204
30 Added ....................................... 19916
31 Added .......................................... 881
40 Added; interim ......................... 47004
89 Revised; eff. 1–23–89................... 51238
92 Added ........................................ 4171
92.9 (a) revised .............................. 51279
99 Authority citation revised........16414
99 Appendix A amended ................ 16414

1989
49 CFR 54 FR

Page

Subtitle A
1.46 (qq) added............................... 26378

(rr) added.....................................35191
1.49 Introductory text repub-

lished; (cc) added ........................ 8747
Introductory text republished;

(dd) added .................................38233
1.57 (q) removed ............................ 38233
1.57b Added................................... 10010
1.59a (c)(6) added........................... 46616
1.63 (a) removed ............................ 10010
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49 CFR—Continued 54 FR
Page

Subtitle A —Continued
7.1 (d) amended ............................. 10010
7 Appendix A amended .................. 10010
24 Revised ...................................... 8928
24.1 (b) corrected........................... 24712
24.2 (a)(1) and (g)(2)(i) cor-

rected....................................... 24712
24.101 (a)(2) amended..................... 24712
24.105 (c) and (d)(2) corrected.........24712
24.601 Corrected............................ 24712
24.603 (b) corrected........................ 24712
24 Appendix A corrected ............... 24712

Appendix B corrected ..................24712
25 Removal at 52 FR 48027 con-

firmed; see regulation codified
at 49 CFR 24 ................................ 8912

27.99 (b)(5) removed....................... 31041
29 Heading and authority cita-

tion revised................................ 4966
Technical correction.....................6363

29.305 (c) (3) and (4) amended;
(c)(5) added; interim ................... 4966

29.320 (a) revised; interim ............... 4966
29.600—29.635 (Subpart F) Added;

interim ...................................... 4966
29 Appendix C added; in-

terim ......................................... 4966
40 Revised .................................... 49866
89 Authority citation revised........28680
89.33 Removed .............................. 28680
89.37—89.47 (Subpart C)

Added ....................................... 28681

1990
49 CFR 55 FR

Page

1.22 (a) and (e) amended................. 40662
1.23 (e) amended; (i) removed.........40662
1.45 (a)(14) added ........................... 40662
1.46 (ss) added ............................... 30235
1.53 (a)(8), (e), and (h) added........... 40662

(e) correctly designated; (h)(2)
corrected ..................................47165

1.64 Removed................................ 40663
20 Added; interim ................... 6737, 6756
27.19 Added ................................... 40763
27.85 (a)(3) removed....................... 40764
27.95 (a) amended .......................... 40764
27.97 Revised ................................ 40764
27.99 Removed .............................. 40764
29.305 Regulation at 54 FR 4950,

4963 confirmed .......................... 21705
29.320 Regulation at 54 FR 4950,

4963 confirmed .......................... 21705
29.600—29.635 (Subpart F) Re-

vised................................ 21688, 21705

49 CFR—Continued 55 FR
Page

29 Appendix C revised .......... 21690, 21705
37 Added ....................................... 40775
40 Drug testing seminar................ 43133

Drug testing custody and con-
trol form transition period
end............................................46669

71.7 (d) revised; eff. 10–28–90 ........... 30914

1991
49 CFR 56 FR

Page

Subtitle A
1.45 (a)(5) amended........................ 18526
1.46 (tt) added................................. 4736

(vv) added......................................9635
(uu) added....................................13773
(t) revised ....................................31346

1.47 (r), (s) and (t) added .................. 4561
(k) revised ...................................31346

1.48 (hh) added................................ 6810
(t) removed; (u) revised; (ii)

added ........................................31346
1.49 (ee) added ................................ 6810

(ff) added .....................................25050
(r) removed; (s) revised; (gg)

added ........................................31346
(hh) added....................................47004

1.50 (m) added................................. 6810
1.53 (i) added................................... 6811

(e) amended .................................18526
Heading and (b)(1) revised; (b)(2)

removed; (b)(3) and (4) redesig-
nated as (b)(2) and (3); new
(b)(4) and (j) added ....................31346

1.66 (w) added ................................. 6810
(x) added ......................................22121
(a) revised; nomenclature

change ......................................59893
1.67 Nomenclature change ............ 59893
1.69 Added ...................................... 5958
11 Added .............................. 28012, 28023
11.101 (b)(5) corrected.................... 29756
11.103 (f) corrected ........................ 29756
27 Response to comments ............... 6811

Authority citation revised ..........45621
Nomenclature change; eff. 10-7-

91 ..............................................45621
27.3 Existing text designated as

(a); (b) added; eff. 10-7-91 ............ 45621
27.5 Amended; eff. 10-7-91............... 45621
27.19 (a) revised; eff. 10-7-91............ 45621
27.31—27.38 (Subpart B) Removed;

eff. 1-26-92 ................................. 45621
27.61—27.67 (Subpart C) Removed;

eff. 1-26-92 ................................. 45621
27.67 (d) removed; eff. 10-7-91.......... 45621
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49 CFR—Continued 56 FR
Page

Subtitle A —Continued
27.71—27.75 (Subpart D) Redesig-

nated as Subpart B; eff. 1-26-
92.............................................. 45621

27.73 Removed; eff. 10-7-91 ............. 45621
27.71—27.75 (Subpart D) Appendix

removed; eff. 10-7-91 .................. 45621
27.81–27.103 (Subpart E) Removed;

eff. 10-7-91 ................................. 45621
27.121—27.129 (Subpart F) Redes-

ignated as Subpart C; eff. 1-
26-92 ......................................... 45621

28 Added ....................................... 37296
37 Interpretations ........................ 13258
37 Revised; eff. 10-7-91 ................... 45621
37.13 Revised ................................ 64215
38 Added; eff. 10-7-91 ...................... 45756
40 Drug testing conferences .........30512,

33882
Meeting .......................................46126

71.5 (b) revised .............................. 52003

1992
49 CFR 57 FR

Page

Subtitle A
1 Technical correction.................. 10062
1.44 (o)(6) and (p) removed............... 8582
1.45 (a)(8) revised .......................... 27947
1.46 (l), (m), (z) and (ll) re-

vised .......................................... 8582
(ww) added...................................40620

1.48 (jj) added................................ 62484
1.49 (ii) added................................ 62484
1.53 (k) added.................................. 8582
1.53 (k) redesignated as (k)(1);

new (k)(2) added ........................ 62484
1.59 (c)(5) revised .......................... 27947
1.66 (y) added.................................. 8582
23 Authority citation revised........18410
23.89—23.111 (Subpart F)

Added ....................................... 18411
24 Authority citation revised........33266
24.103 (d) redesignated in part as

(d)(1); (d)(2) added; eff. 12–31–
92.............................................. 33266

(d)(2) corrected ............................53295
71.7 (a) revised .............................. 48339
81 Removed .................................. 60728

1993
49 CFR 58 FR

Page

Subtitle A
1 Authority citation revised........... 6898

49 CFR—Continued 58 FR
Page

Subtitle A —Continued
1.22 (a) revised................................ 6897
1.23 (i) revised; (p) and (q)

added ......................................... 6897
1.26(a)(8) redesignated as (a)(9);

new (a)(8) added.......................... 6897
(a)(7), (8) and (9) revised ................6897

1.45 (a)(3) amended, (15) and (16)
added ......................................... 6898

(a)(17) added ..................................6899
1.46 (m) revised............................... 6194

(xx) added ....................................12543
1.48 (jj) added................................... 503

(jj) revised.....................................6194
1.49 (ii) revised ............................... 6194
1.53 (l) added................................... 5631

(k) revised .....................................6194
(l) corrected.................................16914

1.56 (k) removed ............................. 5632
1.59 (c)(6) amended ......................... 6898
1.68 (c) added................................. 18018
7 Appendix D revised..................... 65824
9 Revised ....................................... 6724
10 Authority citation revised........ 67697
10.61 (a) amended .......................... 67697
10 Appendixes A and D amend-

ed ............................................. 67697
24.2 (g)(2)(x) and (t) revised............ 26072
24.101 (a)(5) added.......................... 26072
24.304 Introductory text, (a) in-

troductory text, (3), (8) and (10)
revised; (a)(13) and (b)(3) re-
moved; (b)(4) and (5) redesig-
nated as (b)(3) and (4)................. 26072

24.602 Revised ............................... 26072
24.603 (d) revised ........................... 26072
37 Nomenclature change............... 63101
37.3 Amended................................ 63101
37.7 (b) revised .............................. 63101
37.9 (d) revised .............................. 63102
37.47 (c)(1) revised ......................... 63102
37.51 (c)(1) revised ......................... 63102
37.87 (d) redesignated as (e); new

(d) added................................... 63102
37.165 (g) revised ........................... 63103
37.167 (j) added .............................. 63103
38 Authority citation revised........ 63103
38.113 Amended............................. 63103
38.125 (d)(2) revised ....................... 63103
41 Added ....................................... 32871
89 Authority citation revised ......... 6898
89.5 Introductory text amend-

ed............................................... 6898
99 Authority citation revised .........7995
99.735–1—99.735–5 (Subpart A) Re-

moved........................................ 7995
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49 CFR—Continued 58 FR
Page

Subtitle A —Continued
99.735–7—99.735–25 (Subpart B)

Removed.................................... 7995
99.735–31—99.735–45 (Subpart C)

Removed.................................... 7995
99.735–51—99.735–61 (Subpart D)

Removed.................................... 7995
99.735–71—99.735.77 (Subpart E)

Removed.................................... 7995
99.735–80 Added .............................. 7995
99 Appendixes B, C and D re-

moved; Appendix E amend-
ed............................................... 7995

1994
49 CFR 59 FR

Page

Subtitle A
1 Authority citation revised .........40313
1.22 Revised .................................. 10061
1.23 Revised .................................. 10062
1.25 (b) amended............................ 10063
1.26 (a) revised .............................. 10063
1.43 (c) amended................... 10061, 10063
1.45 (e)(2) amended........................ 10061
1.46 (yy) added .............................. 40314
1.47 (p)(2) amended........................ 10061
1.48 (cc) amended .......................... 10061
1.56 Revised .................................. 10063
1.56a Revised ................................ 10063
1.56b Added................................... 10064
1.57 (q) added ................................ 32134
1.57b Heading revised.................... 10064
1.63 Heading and introductory

text amended............................ 10064
1.65 (c)(1) amended........................ 10061

(c) introductory text amended
................................................. 10064

1.66 (x) removed; (z) added ............. 36988
7.11 Amended................................ 10061
7.53 (c) amended............................ 10061
7.97 (e) amended............................ 10061
8.11 (b)(1) amended............... 10061, 10064
10 Appendix A corrected ............... 13662
19 Added; interim ......................... 15639
28.170 (i) amended ......................... 10061
37.9 (d)(1)(i)(B) and (ii) correctly

designated................................ 46703
37.15 Added ................................... 17446
40 Authority citation revised .........7354
40.1—40.19 Designated as Subpart

A and revised.............................. 7354
40.3 Amended................................ 43000
40.21—40.39 Designated as Sub-

part B......................................... 7355
40.23 (a) revised; eff. 2–16–95 ........... 43000

49 CFR—Continued 59 FR
Page

Subtitle A —Continued
40.25 (f)(10) revised ......................... 7355

(c), (f)(10)(ii)(B), (C), (h) and (k)
revised; (e)(2)(i) and (f)(13)
amended ...................................43000

40.29 (b)(2) revised; (b)(3)
added ......................................... 7356

(b)(1) redesignated as (b)(1)(i);
(b)(1)(ii) and (n)(6) added; (e)
table, (f) table and (g)(6) re-
vised .........................................43001

40.33 (e), (f) and (g) revised; (h)
redesignated as (i); new (h)
added ......................................... 7356

40.51—40.83 (Subpart C)
Added ........................................ 7357

40.59 (b) revised; (c) amended.........43001
40.63 (d)(1), (2), (3), (e)(2), (3) and

(4) redesignated as (d)(2), (3),
(4), (e)(3), (4) and (2); new (d)(1)
added; new (e)(3) revised............ 43001

40.65 (d), (e), (h)(2) and (3) revised;
(h)(4) removed; (i)(2) amend-
ed ............................................. 43002

40.79 (a)(3) amended ...................... 43002
40.51—40.83 (Subpart C) Appendix

A redesignated as part 40 ap-
pendix B ................................... 43013

40 Appendix A revised ................... 43002
Appendix B redesignated from

subpart C appendix A................43013

1995
49 CFR 60 FR

Page

Subtitle A
1.2 (j) added................................... 30196
1.3 (b)(10) added............................. 30196
1.4 (l) added................................... 30196

(c)(6) and (7) amended; (c)(8)
added ........................................62762

1.22 (c) revised .............................. 14226
(f) revised ....................................15877
(a) amended .................................62762

1.23 (l) revised ................................ 2891
(n) removed .................................62762

1.45 (a)(10) revised .......................... 2891
(a)(18) added.................................14226

1.46 (a) removed; interim; eff. 10–
30–95 ......................................... 38971

(a) added ......................................56532
(a) removed..................................63450

1.47 (u), (v) and (w) added ............... 62762
1.49 (jj) added................................ 13639
1.52 (d) and (e) added; interim; eff.

10–30–95..................................... 38971

VerDate 08-JAN-97 10:39 Jan 10, 1997 Jkt 167195 PO 00000 Frm 00685 Fmt 8060 Sfmt 8060 E:\CFR\167195.100 167195



686

49 CFR Subtitle A (10–1–96 Edition)

49 CFR—Continued 60 FR
Page

Subtitle A—Continued
(d) and (e) stayed .........................56532
(d) and (e) reinstated ...................63450

1.53 (g) removed ............................ 30196
1.54 (b)(11) added............................. 2891
1.56a (i) added ............................... 11046

(f)(1) amended..............................15877
1.56b Amended.............................. 15877
1.57 (s) added................................. 15877
1.57a Revised ................................ 15877
1.59 (b)(2) and (j) removed; (b)(3)

through (9) and (k) through (q)
redesignated as (b)(2) through
(8) and (j) through (p); new
(b)(4)(ii) removed ....................... 2891

1.61 (d) removed ............................ 15877
1.66 (q) revised .............................. 37372

(k) revised ...................................48672
(p) added ......................................63648

1.68 Removed................................ 62762
1.70 Added ...................................... 2891
1.71 Added .................................... 30196
10 Appendix A amended ................ 43983
18.6 (b)(1), (2), (c)(1) and (2)

added........................................ 19646
18.36 (d), (g), (h) and (i) re-

vised................................ 19639, 19647
29 Authority citation revised........33064
29.100 Revised; interim ........33040, 33064
29.105 Amended; interim ......33040, 33064
29.110 (c) revised; interim.....33041, 33064
29.200 Revised; interim ........33041, 33064
29.215 Revised; interim ........33041, 33064
29.220 Revised; interim ........33041, 33064
29.225 Revised; interim ........33041, 33064
29 Appendixes A and B revised;

interim............................ 33042, 33064
40.23 (a) revised............................. 19536
40.51 (c) amended .......................... 19679
40.59 Heading revised; (c) re-

moved ...................................... 19679
40.63 (d)(1) revised; (e)(4) re-

moved; (e)(3) redesignated as
(e)(4); new (e)(3) and (h)
added........................................ 19679

40.65 (b) amended .......................... 19679
40.91—40.111 (Subpart D)

Added ....................................... 19679
40 Appendix A amended ................ 19537

1996
(Regulations published from January 1,

1996, through October 1, 1996)

49 CFR 61 FR
Page

Subtitle A
1.44 (m)(3) and (4) removed ............ 34745
1.46 (zz) added................................. 3332

(aaa) and (bbb) added ...................34745
3 Authority citation revised .........17578
3.3 Removed ................................. 17578
3.5 Removed ................................. 17578
18.26 (d) and (e) added .................... 21387
27 Authority citation revised........32354
27.5 Amended................................ 32354
27.19 Heading revised; (b) amend-

ed ............................................. 32354
28.103 Amended............................. 32354
37 Technical correction ................ 26468
37.3 Amended................................ 25415
37.7 (b)(2)(ii) revised; (b)(2)(iii) re-

moved ...................................... 25416
37.9 (d)(2)(ii) revised; (d)(2)(iii) re-

moved ...................................... 25416
37.11 (a) amended .......................... 25416
37.15 Revised ....................... 39324, 39325
37.27 (b) revised............................. 25415
37.101 (e) added.............................. 25416
37.127 (e) revised ........................... 25416
37.131 (b)(4) revised ....................... 25416
37.135 (c) revised ........................... 25416

(c)(1) corrected ............................26468
37 Appendix D amended ................ 25416
38 Authority citation revised........25415

Technical correction ...................26468
38.173 (a) and (d) amended.............. 25416
40 Authority citation revised........37699
40.3 Amended................................ 37224
40.25 (e)(2)(i)(A) and (B) amended;

(f)(10)(iv) revised....................... 37699
40.33 (b)(2) removed; (c)(5) and (6)

revised; (f) redesignated as
(f)(1); (f)(2) added....................... 37699

40.39 Revised ................................ 37016
79 Revised .................................... 17578
90 Removed .................................. 21387
99 Authority citation revised........39904
99.735–1 (Subpart A) Added............ 39904

Æ
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