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(1) The bank’s duties as trustee or
custodian are essentially custodial or
ministerial in nature, (2) the bank is
required to invest the funds from such
plans only (i) in its own time or sav-
ings deposits, or (ii) in any other assets
at the direction of the customer pro-
vided the bank does not excercise any
investment discretion or provided any
investment advice with respect to such
account assets, and (3) the bank’s ac-
ceptance of such accounts without
trust powers is not contrary to State
law.

[41 FR 2375, Jan. 16, 1976, as amended at 50
FR 10754, Mar. 18, 1985]
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audited by independent public accountants
becoming effective for periods ending after
December 15, 1990 was published at 54 FR
53574, Dec. 29, 1989. See the List of CFR Sec-
tions Affected in the Finding Aids section of
this volume for amendments to the various
sections of this part.

Subpart A—General Provisions

§335.101 Scope of part.

This part is issued by the Federal De-
posit Insurance Corporation (the FDIC)
under section 12(i) of the Securities Ex-
change Act of 1934, as amended (15
U.S.C. 78) (the Act) and applies to all
securities of an insured bank (including
a foreign bank having an insured
branch) (foreign bank) which is neither
a member of the Federal Reserve Sys-
tem nor a District bank (bank) that are
subject to the registration require-
ments of section 12(b) or section 12(g)
of the Act. The Office of Management
and Budget has reviewed and approved
the recordkeeping and reporting re-
quired by this part (OMB Control No.
3064-0030).

[46 FR 25208, May 5, 1981, as amended at 46
FR 61642, Dec. 18, 1981; 54 FR 53574, Dec. 29,
1989]

§335.102 Definitions.

For the purposes of this part, includ-
ing all forms and instructions promul-
gated for use in connection herewith,
unless the context otherwise requires:

(a) The terms exchange, director, per-
son, security and equity security have the
meanings given them in section 3(a) of
the Act.

(b) Accountants report. The term ac-
countant’s report, when used in regard
to financial statements, means a docu-
ment in which an independent public or
certified public accountant indicates
the scope of the audit (or examination)
which he has made and sets forth his
opinion regarding the financial state-
ments taken as a whole, or an asser-
tion to the effect that an overall opin-
ion cannot be expressed. When an over-
all opinion cannot be expressed, the
reasons therefor shall be stated.

(c) The term affiliate (whether re-
ferred to as an affiliate of, or a person
affiliated with, a specified person)
means a person that directly, or indi-
rectly through one or more

12 CFR Ch. Il (1-1-97 Edition)

intermediaries, controls, or is con-
trolled by, or is under common control
with, the person specified.

(d) The term amount, when used with
respect to securities, means the prin-
cipal amount if relating to evidences of
indebtedness, the number of shares if
relating to shares, and the number of
units if relating to any other kind of
security.

(e) The term associate, when used to
indicate a relationship with any per-
son, means:

(1) Any corporation or organization
(other than the bank or a subsidiary of
the bank) of which such person is an of-
ficer or partner or is, directly or indi-
rectly, either alone or together with
one or more members of his immediate
family, the beneficial owner of 10 per-
cent or more of any class of equity se-
curities,

(2) Any trust or other estate in which
such person has a substantial bene-
ficial interest or as to which such per-
son serves as a trustee or in a similar
fiduciary capacity, and

(3) Any relative or spouse of such per-
son or any relative of such spouse, who
has the same home as such person or
who is a director or officer of the bank
or any of its parents or subsidiaries.

(f) Audit (or examination). The term
audit (or examination), when used in re-
gard to financial statements, means an
examination of the statements by an
accountant in accordance with gen-
erally accepted auditing standards for
the purpose of expressing an opinion
thereon.

(@) The terms beneficial ownership,
beneficially owned, and the like, when
used with respect to the reporting of
ownership of the bank’s equity securi-
ties in any statement or report re-
quired by this part, shall include, in
addition to direct and indirect bene-
ficial ownership by the reporting per-
son, ownership of such securities:

(1) By the spouse (except where le-
gally separated) and minor children of
such reporting person, and

(2) By any other relative of the re-
porting person who has the same home
as such person.

(h) Call Report. The term Call Report
means the Consolidated Reports of
Condition and Income for insured
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banks (FFIEC forms 031, 032, 033 and
034).

(i) Certified. The term certified, when
used in regard to financial statements,
means examined and reported upon
with an opinion expressed by an inde-
pendent public or certified public ac-
countant.

(J) The term charter includes articles
of incorporation, declarations of trust,
articles of association or partnership,
or any similar instrument, as amended,
effecting (either with or without filing
with any governmental agency) the or-
ganization or creation of an incor-
porated or unincorporated person.

(k) The term control (including the
terms controlling, controlled by, and
under common control with) means the
possession, directly or indirectly, of
the power to direct or cause the direc-
tion of the management and policies of
a person, whether through the owner-
ship of voting securities, by contract,
or otherwise.

() [Reserved]

(m) Employee benefit plan. For pur-
poses of §§335.203 and 335.214, the term
employee benefit plan means any pur-
chase, savings, option, bonus, apprecia-
tion, profit sharing, thrift, incentive,
pension or similar plan solely for em-
ployees, directors, trustees or officers,
and the term exempt employee benefit
plan securities means:

(1) Securities of the bank held by an
employee benefit plan, as defined in
this paragraph (m), where such plan is
established by the bank or

(2) If notice regarding the current so-
licitation has been given pursuant to
§335.214 (a)(1)(ii)(C) or if notice regard-
ing the current request for a list of
names, addresses and securities posi-
tions of beneficial owners has been
given pursuant to §335.214(b)(3), securi-
ties of the bank held by an employee
benefit plan, as defined in this para-
graph (m), where such plan is estab-
lished by an affiliate of the bank.

(n) Entity that exercises fiduciary pow-
ers. The term entity that exercises
fiduicary powers means any entity that
holds securities in nominee name or
otherwise on behalf of a beneficial
owner but does not include a clearing
agency registered pursuant to section
17A of the Act or a broker or a dealer.

§335.102

(0) The term equity capital accounts
means capital stock, surplus, undivided
profits, and reserve for contingencies
and other capital reserves.

(p) The term 50-percent-owned person,
in relation to a specified person, means
a person approximately 50 percent of
whose outstanding voting securities is
owned by the specified person either di-
rectly, or indirectly through one or
more intermediaries.

(g) The term fiscal year means the an-
nual accounting period or, if no closing
date has been adopted, the calendar
year ending on December 31.

(r)(1) For the purpose of determining
whether the registration requirements
of section 12(g)(1) of the Act are appli-
cable, securities shall be deemed to be
held of record by each person who is
identified the owner of such securities
on records of security holders main-
tained by or on behalf of the bank, sub-
ject to the following:

(i) In any case where the records of
security holders have not been main-
tained in accordance with accepted
practice, any additional person who
would be identified as such an owner on
such records if they had been main-
tained in accordance with accepted
practices shall be included as a holder
of record.

(ii) Securities identified as held of
record by a corporation, a partnership,
a trust whether or not the trustees are
named, or other organization shall be
included as so held by one person.

(iii) Securities identified as held of
record by one or more persons as trust-
ees, executors, guardians, custodians,
or in other fiduciary capacities with re-
spect to a single trust, estate, or ac-
count shall be included as held of
record by one person.

(iv) Securities held by two or more
persons as co-owners shall be included
as held by one person.

(v) Each outstanding unregistered or
bearer certificate shall be included as
held of record by a separate person, ex-
cept to the extent that the bank can
establish that, if such securities were
registered, they would be held of
record, under the provisions of this
paragraph, by a lesser number of per-
sons.

(vi) Securities registered in substan-
tially similar names, where the bank
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has reason to believe because of the ad-
dress or other indications that such
names represent the same person, may
be included as held of record by one
person.

(2) Notwithstanding paragraph (r)(1)
of this section: (i) Securities held sub-
ject to a voting trust, deposit agree-
ment, or similar arrangement shall be
included as held of record by the record
holders of the voting trust certificates,
certificates of deposit, receipts, or
similar evidences of interest in such se-
curities; Provided, however, That the
bank may rely in good faith on such in-
formation as is received in response to
its request from a nonaffiliated issuer
of the certificates or interests.

(ii) If the bank knows or has reason
to know that the form of holding secu-
rities of record is used principally to
circumvent the provisions of section
12(g)(1) of the Act, the beneficial own-
ers of such securities shall be deemed
to be record owners thereof.

(s) The term immediate family includes
a person’s father, mother, spouse,
brothers, sisters, sons and daughters,
stepparents and stepchildren, and lin-
eal ascendents and descendents. For
the purpose of determining whether
any of the foregoing relationships
exist, a legally adopted child shall be
considered a child by blood.

(t) The term information statement
means the statement required by
§335.201(b), whether or not contained in
a single document.

(u) Last fiscal year. The term last fis-
cal year of the bank means the last fis-
cal year of the bank ending prior to the
date of the meeting for which proxies
are to be solicited or an information
statement is required to be distributed
or, if the solicitation or information
statement involves written authoriza-
tions or consents in lieu of a meeting,
the earliest date they may be used to
effect corporate action.

(v) The term listed means admitted to
full trading privileges upon application
by the bank and includes securities for
which authority to add to the list on
official notice of issuance has been
granted.

(w) The term majority-owned subsidi-
ary means a subsidiary more than 50
percent of whose outstanding securities
representing the right, other than as

12 CFR Ch. Il (1-1-97 Edition)

affected by events of default, to vote
for the election of directors is owned
by the subsidiary’s parent and/or one
or more of the parent’s other majority-
owned subsidiaries.

(X) The term material, when used to
qualify a requirement for furnishing of
information as to any subject, limits
the information required to those mat-
ters as to which an average prudent in-
vestor ought reasonably to be in-
formed.

(y) The term officer or principal officer
or executive officer means Chairman of
the Board of Directors, Vice Chairman
of the Board, Chairman of the Execu-
tive Committee, President, Vice Presi-
dent (except as indicated in the next
sentence), Cashier, Treasurer, Sec-
retary, Comptroller, and any other per-
son who participates in major policy-
making functions of the bank. In some
banks (particularly banks with officers
bearing titles such as Executive Vice
President, Senior Vice President, or
First Vice President as well as a num-
ber of Vice Presidents), some or all Vice
Presidents do not participate in major
policy-making functions, and such per-
sons are not officers for the purpose of
this part.

(z) The term option means any op-
tion, warrant, or right other than those
issued to security holders on a pro rata
basis.

(aa) The term parent of a specified
person is a person controlling such per-
son directly, or indirectly through one
or more intermediaries.

(bb) The term plan includes all plans,
contracts, authorizations, or arrange-
ments, whether or not set forth in any
formal document.

(cc) The term predecessor means a
person the major portion of the busi-
ness and assets of which another per-
son acquired in a single succession or
in a series of related successions.

(dd) The terms previously filed and
previously reported mean previously
filed with, or reported in, a registra-
tion statement under section 12, a re-
port under section 13, or a definitive
proxy statement or similar statement
under section 14 of the Act, which
statement or report has been filed with
the FDIC provided that information
contained in any such document shall
be deemed to have been previously filed
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with or reported to an exchange only if
such document is filed with such ex-
change.

(ee) The term principal underwriter
means an underwriter in privity of con-
tract with the issuer of the securities
as to which he is underwriter.

(ff) The term promoter includes: (1)
Any person who, acting alone or in
conjunction with one or more other
persons, directly or indirectly takes
initiative in founding and organizing
the bank;

(2) Any person who, in connection
with the founding and organizing of the
bank, directly or indirectly receives in
consideration of services or property or
both services and property ten percent
or more of any class of securities of the
bank or ten percent or more of the pro-
ceeds from the sale of any class of such
securities. A person who receives such
securities or proceeds either solely as
underwriting commissions or solely in
consideration of property shall not,
however, be deemed a promoter within
the meaning of this paragraph if such
person does not otherwise take part in
founding and organizing the bank.

(gg) The term proxy includes every
proxy, consent, or authorization within
the meaning of section 14(a) of the Act.
The consent or authorization may take
the form of failure to object or to dis-
sent.

(hh) The term proxy statement means
the statement required by §335.201(a),
whether or not contained in a single
document.

(if) Qualified stock option, restricted
stock option, and employee stock purchase
plan. The terms qualified stock option,
restricted stock option, and employee
stock purchase plan have the meanings
given them in sections 422 through 424
of the Internal Revenue Code of 1986, as
amended. For the purposes of this regu-
lation, an option which meets all of the
conditions of section 424(b) of the In-
ternal Revenue Code of 1986 as amend-
ed, other than the date of issuance,
shall be deemed to be a restricted stock
option.

(Jj) Record date. The term record date
means the date as of which the record
holders of securities entitled to vote at
a meeting or by written consent or au-
thorization shall be determined.

§335.102

(kk) Record holder. For purposes of
§§335.203 and 335.214 the term record
holder means any broker, dealer, voting
trustee, bank, association or other en-
tity that exercises fiduciary powers
which holds securities of record in
nominee name or otherwise or as a par-
ticipant in a clearing agency registered
pursuant to section 17A of the Act.

(Il) Respondent bank. For purposes of
§§335.203 and 335.214, the term respond-
ent bank means any bank, association
or other entity that exercises fiduciary
powers which holds securities on behalf
of beneficial owners and deposits such
securities for safekeeping with another
bank, association or other entity that
exercises fiduciary powers.

(mm) The term share means a share
of stock in a corporation or unit of in-
terest in an unincorporated person.

(nn) The term significant subsidiary
means: (1) A subsidiary or

(2) A subsidiary and its subsidaries
which meet any of the conditions de-
scribed below based on

(i) The most recent annual financial
statements, including consolidated fi-
nancial statements, of such subsidiary
which would be required to be filed if
such subsidiary were required to file
and

(ii) The most recent annual consoli-
dated financial statements of the bank
being filed:

(A) The parent’s and its other sub-
sidiaries’ investments in and advances
to, or their proportionate share (based
on their equity interests) of the total
assets (after intercompany elimi-
nations) of, the subsidiary exceed five
percent of the total assets of the par-
ent and its consolidated subsidiaries.

(B) The parent’s and its other sub-
sidiaries’ proportionate share (based on
their equity interests) of the gross op-
erating revenues (after intercompany
eliminations) of the subsidiary exceeds
five percent of the gross operating rev-
enues of the parent and its consoli-
dated subsidiaries.

(C) The parent’s and its other sub-
sidiaries’ equity in the income before
income taxes and extraordinary items
of the subsidiary exceeds five percent
of such income of the parent and its
consolidated subsidiaries, provided
that if such income of the parent and
its consolidated subsidiaries is at least
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five percent lower than the average of
such income for the last five fiscal
years such average income may be sub-
stituted in the determination.

(D) The investments in the subsidi-
ary by its parent plus the parent’s pro-
portion of the investments in such sub-
sidiary by the parent’s other subsidi-
aries, if any, exceed 5 percent of the eg-
uity capital accounts of the bank. In-
vestments refers to the amount carried
on the books of the parent and other
subsidiaries or the amount equivalent
to the parent’s proportionate share in
the equity capital accounts of the sub-
sidiary, whichever is greater.

(0oo) The term Small Business Issuer
shall be defined in the same manner as
currently defined in 17 CFR 240.12b-2.

(pp) The terms solicit and solicitation
mean:

(1) Any request for a proxy whether
or not accompanied by or included in a
form of proxy;

(2) Any request to execute or not to
execute, or to revoke, a proxy; or

(3) The furnishing of a form of proxy
or other communication to security
holders under circumstances reason-
ably calculated to result in the pro-
curement, withholding, or revocation
of a proxy. The terms do not apply,
however, to:

(i) The furnishing of a form of proxy
to a security holder upon the unsolic-
ited request of such security holder;

(ii) The performance by the bank of
acts required by §335.210;

(iii) The performance by any person
of ministerial acts on behalf of a per-
son soliciting a proxy; or

(iv) A communication by a security
holder who does not otherwise engage
in a proxy solicitation (other than a so-
licitation exempt under §335.202) stat-
ing how the security holder intends to
vote and the reasons therefore, pro-
vided that the communication:

(A) Is made by means of speeches in
public forums, press releases, published
or broadcast opinions, statements, or
advertisements appearing in a broad-
cast media, or newspaper, magazine or
other bona fide publication dissemi-
nated on a regular basis;

(B) Is directed to persons to whom
the security holder owes a fiduciary
duty in connection with the voting of
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securities of a bank held by the secu-
rity holder; or

(C) Is made in response to unsolicited
requests for additional information
with respect to a prior communication
by the security holder made pursuant
to this paragraph (00)(3)(iv).

(qq) The term subsidiary means:

(1) Any corporation, business trust,
association, or similar organization of
which the bank, either directly or
through one or more intermediaries, (i)
owns beneficially a majority of the
voting securities, (ii) holds a majority
of the voting securities as trustee for
the benefit of the holders of a class of
stock of the bank, pro rata, or (iii) has
the power to elect a majority of the di-
rectors, trustees, or other persons exer-
cising similar functions except where
such power (A) exists by reason of own-
ership or control of voting securities
by the bank in a fiduciary capacity, or
(B) was obtained in the course of secur-
ing or collecting a debt previously con-
tracted in good faith; or

(2) Any affiliate controlled by such
person directly, or indirectly through
one or more intermediaries.

(rr) The term succession means the di-
rect acquisition of the shares or assets
comprising a going business, whether
by merger, consolidation, purchase, or
other direct transfer. The term does
not include the acquisition of control
of a business unless followed by the di-
rect acquisition of its shares or assets.
The terms succeed and successor have
meanings correlative to the foregoing.

(ss) Verified. The term verified when
used in regard to financial statements,
has the same meaning as certified.

(tt) The term voting securities means
the sum of all rights, other than as af-
fected by the events of default, to vote
for election of directors and/or the sum
of all interests in an unincorporated
person.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53574, Dec. 29, 1989; 57 FR 58136, Dec. 9,
1992; 59 FR 67168, Dec. 29, 1994]

§335.103 Liability for forward-looking
statements.

(a) A statement within the coverage
of paragraph (b) of this section which is
made by or on behalf of a bank, or by
an outside reviewer retained by the
bank, shall be deemed not to be a
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fraudulent statement (as defined in
paragraph (d) of this section), unless it
is shown that such statement was made
or reaffirmed without a reasonable
basis or was disclosed other than in
good faith.

(b) This section applies to (1) a for-
ward-looking statement (as defined in
paragraph (c) of this section) made in
an annual report to shareholders meet-
ing the requirements of §335.203 or in a
document filed with the FDIC under
the Act, (2) a statement reaffirming
the forward-looking statement referred
to in paragraph (b)(1) of this section
subsequent to the date the document
was filed or the annual report was
made publicly available, (3) a forward-
looking statement made prior to the
date the document was filed or the date
the annual report was made publicly
available if such forward-looking state-
ment is reaffirmed in a filed document
or annual report made publicly avail-
able within a reasonable time after the
making of such forward-looking state-
ment, or (4) information relating to the
effects of changing prices on the busi-
ness enterprise presented voluntarily
or pursuant to any Management’s dis-
cussion and analysis of financial condi-
tion and results of operations, or any
other supplementary financial infor-
mation, and disclosed in a document
filed with the FDIC, or in an annual re-
port to shareholders meeting the re-
quirements of §335.203.

(c) For the purpose of this section the
term forward-looking statement shall
mean and shall be limited to:

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or
other financial items;

(2) A statement of management’s
plans and objectives for future oper-
ations;

(3) A statement of future economic
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations; or

(4) Disclosed statements of the as-
sumptions underlying or relating to
any of the statements described in
paragraph (c) (1), (2), or (c)(3) of this
section.

§335.201

(d) For the purpose of this section
the term fraudulent statement shall
mean a statement which is an untrue
statement of a material fact, a state-
ment false or misleading with respect
to any material fact, an omission to
state a material fact necessary to
make a statement not misleading, or
which constitutes the employment of a
manipulative, deceptive, or fraudulent
device, contrivance, scheme, trans-
action, act, practice, course of busi-
ness, or an artifice to defraud, as those
terms are used in the Act or the regu-
lations issued thereunder.

(e) Notwithstanding any of the provi-
sions of paragraphs (a) through (d) this
shall apply only to forward-looking
statements made by or on behalf of a
bank if, at the time such statements
are made or reaffirmed, the bank is
subject to the reporting requirements
of the Act and has filed its most recent
annual report on Form F-2.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55555, Dec. 14, 1983]

Subpart B—Shareholder Meetings

§335.201 Requirement of statement.

(a) Proxy statements. No solicitation
of a proxy (See 12 CFR 335.102(gg) and
(pp)) with respect to a security of a
bank registered under section 12 of the
Act shall be made unless each person
solicited is concurrently furnished or
has previously been furnished with a
written proxy statement containing
the information required by Form F-5.

(b) Information statements. If any bank
having such a security outstanding
fails to solicit proxies from the holders
of any such security in a manner re-
quiring the furnishing of a proxy state-
ment, the bank shall transmit to all
holders of record of such security a
statement containing the information
required by Form F-5A. The “‘informa-
tion statement’” required by the pre-
ceding sentence shall be transmitted:

(1) At least 20 calendar days prior to
any annual or other meeting of the
holders of such security at which the
holders are entitled to vote or.

(2) In the case of corporate action
taken with the written authorization
or consent of security holders, at least
20 days prior to the earliest date on
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which the corporate action may be
taken.

The “‘information statement” shall be
transmitted to every security holder of
the class that is entitled to vote or
give an authorization or consent in re-
gard to any matter to be acted upon
and from whom a proxy, authorization
or consent is not solicited on behalf of
the bank pursuant to section 14(a) of
the Act: Provided, however, that in the
case of a class of securities in unregis-
tered or bearer form, such statements
need be transmitted only to those secu-
rity holders whose names are known to
the bank.

(c) Statements. A proxy statement or
an information statement where re-
quired by this paragraph is hereinafter
sometimes referred to as a ‘‘State-
ment’’.

(d) The provisions of paragraph (a) of
this section shall not apply to a com-
munication made by means of speeches
in public forums, press releases, pub-
lished or broadcast opinions, state-
ments, or advertisements appearing in
a broadcast media, newspaper, maga-
zine or other bona fide publication dis-
seminated on a regular basis, provided
that:

(1) No form of proxy, consent or au-
thorization or means to execute the
same is provided to a security holder in
connection with the communication;
and

(2) At the time the communication is
made, a definitive proxy statement is
on file with the FDIC pursuant to
§335.204(c).

[46 FR 25208, May 5, 1981, as amended at 54
FR 53575, Dec. 29, 1989; 59 FR 67168, Dec. 29,
1994]

§335.202 Exceptions.

The requirements of this subpart (ex-
cept §§335.204(1), 335.206, and 335.210)
shall not apply to the following:

(a) Any solicitation made otherwise
than on behalf of the the bank where
the total number of persons solicited is
not more than 10.

(b) Any solicitation by a person in re-
spect to securities carried in his name
or in the name of his nominee (other-
wise than as voting trustee) or held in
his custody, if such person:

12 CFR Ch. Il (1-1-97 Edition)

(1) Receives no commission or remu-
neration for such solicitation, directly
or indirectly, other than reimburse-
ment of reasonable expenses;

(2) Furnishes promptly to the person
solicited a copy of all soliciting mate-
rial with respect to the same subject
matter or meeting received from all
persons who will furnish copies thereof
for such purpose and who will, if re-
quested, defray the reasonable expenses
to be incurred in forwarding such ma-
terial; and

(3) In addition, does no more than: (i)
Impartially instruct the person solic-
ited to forward a proxy to the person, if
any, to whom the person solicited de-
sires to give a proxy, or (ii) impartially
request from the person solicited in-
structions as to the authority to be
conferred by the proxy and state that a
proxy will be given if no instructions
are received by a certain date.

(c) Any solicitation by a person with
respect to securities of which he is the
beneficial owner.

(d) Any solicitation through the me-
dium of a newspaper advertisement
that informs security holders of a
source from which they may obtain
copies of a proxy statement, form of
proxy, and any other soliciting mate-
rial and does no more than (1) name
the bank; (2) state the reason for the
advertisement; and (3) identify the pro-
posal or proposals to be acted upon by
security holders.

(e) The furnishing of proxy voting ad-
vice by any person (the ‘‘advisor’) to
any other person with whom the advi-
sor has a business relationship, if:

(1) The advisor renders financial ad-
vice in the ordinary course of his busi-
ness;

(2) The advisor discloses to the recip-
ient of the advice any significant rela-
tionship with the bank or any of its af-
filiates, or a shareholder proponent of
the matter on which advice is given, as
well as any material interest of the ad-
visor in such matter;

(3) The advisor receives no special
commission or remuneration for fur-
nishing the proxy voting advice from
any person other than a recipient of
the advice and other persons who re-
ceive similar advice under this sub-
section; and
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(4) The proxy voting advice is not
furnished on behalf of any person solic-
iting proxies or on behalf of a partici-
pant in an election subject to the pro-
visions of §335.220.

() Any solicitation by or on behalf of
any person who does not, at any time
during such solicitation, seek directly
or indirectly, either on its own or an-
other’s behalf, the power to act as
proxy for a security holder and does
not furnish or otherwise request, or act
on behalf of a person who furnishes or
requests, a form of revocation, absten-
tion, consent or authorization. Pro-
vided, however, that the exemption set
forth in this paragraph shall not apply
to:

(1) The bank or an affiliate or associ-
ate of the bank (other than an officer
or director or any person serving in a
similar capacity);

(2) An officer or director of the bank
or any person serving in a similar ca-
pacity engaging in a solicitation fi-
nanced directly or indirectly by the
bank;

(3) An officer, director, affiliate or
associate of a person that is ineligible
to rely on the exemption set forth in
this paragraph (other than persons
specified in paragraph (b)(1)(i) of this
section), or any person serving in a
similar capacity;

(4) Any nominee for whose election as
a director proxies are solicited;

(5) Any person soliciting in opposi-
tion to a merger, recapitalization, reor-
ganization, sale of assets or other ex-
traordinary transaction recommended
or approved by the board of directors of
the bank who is proposing or intends to
propose an alternative transaction to
which such person or one of its affili-
ates is a party;

(6) Any person who is required to re-
port beneficial ownership of the bank’s
equity securities on a Form F-11
[§335.407], unless such person has filed a
Form F-11 and has not disclosed pursu-
ant to Item 4 thereto an intent, or re-
served the right, to engage in a control
transaction, or any contested solicita-
tion for the election of directors;

(7) Any person who receives com-
pensation from an ineligible person di-
rectly related to the solicitation of
proxies, other than pursuant to
§335.203(c);

§335.203

(8) Any person who, because of a sub-
stantial interest in the subject matter
of the solicitation, is likely to receive
a benefit from a successful solicitation
that would not be shared pro rata by
all other holders of the same class of
securities, other than a benefit arising
from the person’s employment with the
bank; and

(9) Any person acting on behalf of
any of the foregoing in paragraphs (f)
(1) through (8) of this section.

[46 FR 25208, May 5, 1981, as amended at 59
FR 67168, Dec. 29, 1994]

§335.203 Annual report to security
holders to accompany statements.

(a) Any statement furnished on be-
half of the bank that relates to an an-
nual meeting (or special meeting in
lieu of annual meeting) of security
holders at which directors are to be
elected shall be accompanied or pre-
ceded by an annual report to such secu-
rity holders.

Note to Small Business Issuers: A ‘“‘small
business issuer’, as defined under 17 CFR
240.12b-2 has the option of providing finan-
cial and other item disclosure in conform-
ance with Regulation S-B of the Securities
and Exchange Commission (17 CFR Part 228)
in lieu of the disclosure requirements set
forth by paragraphs (a)(1) and (a)(3) through
(a)(8) of this section. If there is no com-
parable disclosure requirement in Regula-
tion S-B, a small business issuer need not
provide the information requested. The defi-
nition of “small business issuer’, generally
includes banks with annual revenues of less
than $25 million, whose voting stock does
not have a public float of $25 million or
more.

(1) The report shall include, for the
bank and its subsidiaries, consolidated
balance sheets as of the end of each of
the two most recent fiscal years, and
statements of income, changes in cap-
ital accounts and changes in financial
position and/or cash flows for each of
the three most recent fiscal years, pre-
pared and audited in substantial com-
pliance with subpart F of this part.
Any financial statement schedules (ex-
cept schedule VI) or exhibits or sepa-
rate financial statements which may
otherwise be required in filings with
the FDIC may be omitted.

NoTe: If the financial statements for a
year prior to the most recently completed
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fiscal year have been examined by a prede-
cessor accountant, the separate report of the
predecessor accountant may be omitted in
the report to security holders provided the
bank has obtained from the predecessor ac-
countant a reissued report covering the prior
period presented and the successor account-
ant clearly indicates in the scope paragraph
of his report (a) that the financial state-
ments of the prior period were examined by
other accountants, (b) the date of their re-
port, (c) the type of opinion expressed by the
predecessor accountant, and (d) the sub-
stantive reasons therefor, if it was other
than unqualified. It should be noted, how-
ever, that the separate report of any prede-
cessor accountant may be required in filings
with the FDIC. If, for instance, the financial
statements in the annual report to security
holders are incorporated by reference in a
Form F-2, the separate report of a prede-
cessor accountant shall be filed in part Il or
in part IV as a financial statement schedule.

(2) Financial statements and notes
thereto shall be presented in roman
type at least as large and as legible as
10-point modern type. If necessary for
convenient presentation, the financial
statements may be in roman type as
large and as legible as 8-point modern
type. All type shall be leaded at least 2
points.

(3) The report shall contain the infor-
mation required by §335.622(f)—Dis-
agreements on accounting and finan-
cial disclosure matters, and
§335.622(g)—Disclosure of selected quar-
terly financial data in notes to the fi-
nancial statements, unless such situa-
tion did not exist or the bank is other-
wise exempt from making such disclo-
sures.

(4)(i) The report shall contain Se-
lected Financial Data in accordance
with the provisions of item 6 of the
Form F-2 (§335.312).

(if) The report shall contain Manage-
ment’s Discussion and Analysis of the
bank’s financial condition and results
of operations in accordance with the
provisions of item 7 of the Form F-2
(8§335.312). Item 7 deals with results of
operations.

(5) The report shall contain a brief
description of the business done by the
bank and its subsidiaries during the
most recent year which will, in the
opinion of management, indicate the
general nature and scope of the busi-
ness of the bank and its subsidiaries.
The report shall contain information

12 CFR Ch. Il (1-1-97 Edition)

as comprehensive as that required by
Schedule 111 of Format F-9E.

(6) The report shall contain informa-
tion as comprehensive as that required
by item 1(c) of Form F-2 regarding the
bank’s lines of business.

(7) The report shall identify each of
the bank’s directors and officers, and
shall indicate the principal occupation
or employment of each such person and
the name and principal business of any
organization by which such person is so
employed. See the definition of ‘‘offi-
cers’ at §335.102(y).

(8) The report shall contain the mar-
ket price of the bank’s common stock
and related security holder matters in
accordance with the provisions of item
5 of Form F-2 (§335.312).

(9) The bank’s proxy statement, or
the report, shall contain an undertak-
ing in bold face or otherwise reason-
ably prominent type to provide with-
out charge to each person solicited, on
the written request of any such person,
a copy of the bank’s annual report on
Form F-2, including the financial
statements and the schedules thereto
required to be filed with the FDIC
under §335.310 for the bank’s most re-
cent fiscal year, and shall indicate the
name and address of the person to
whom such a written request is to be
directed. In the discretion of manage-
ment, a bank need not undertake to
furnish without charge copies of all ex-
hibits to its Form F-2, provided that
the copy of the annual report on Form
F-2 furnished without charge to re-
questing security holders is accom-
panied by a list briefly describing all
the exhibits not contained therein and
indicating that the bank will furnish
any exhibit upon the payment of a
specified reasonable fee which fee shall
be limited to the issuer’s reasonable
expenses in furnishing the exhibit. If
the bank’s annual report to security
holders complies with all of the disclo-
sure requirements of Form F-2 and is
filed with the FDIC in satisfaction of
its Form F-2 filing requirements, the
bank need not furnish a separate Form
F-2 to security holders who receive a
copy of such annual report.

NoTE: Pursuant to the undertaking re-
quired by paragraph (a)(9) of this section, a
bank shall furnish a copy of its annual re-
port on Form F-2 (§355.312) to a beneficial
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owner of its securities upon receipt of a writ-
ten request from such person. Each request
must set forth a good faith representation
that, as of the record date for the solicita-
tion requiring the furnishing of the annual
report to security holders pursuant to para-
graph (a) of this section, the person making
the request was a beneficial owner of securi-
ties entitled to vote.

(10) Subject to the foregoing require-
ments, the report may be in a form
deemed suitable by management and
the information required by paragraphs
(a) (4) through (9) of this section may
be presented in an appendix or other
separate section of the report, provided
that the attention of security holders
is called to such presentation.

Instruction. Banks are encouraged to utilize
tables, schedules, charts, and graphic illus-
trations to present financial information in
an understandable manner. Any presentation
of financial information must be consistent
with the data in the financial statements
contained in the report and, if appropriate,
should refer to relevant portions of the fi-
nancial statements and notes thereto.

(11) This §335.203 shall not apply,
however, to solicitations made on be-
half of the bank before the financial
statements are available if solicitation
is being made at the time in opposition
to the bank and if the bank’s state-
ment includes an undertaking in bold-
face type to furnish such annual report
to all persons being solicited at least 20
calendar days before the date of the
meeting or, if the solicitation refers to
a written consent or authorization in
lieu of a meeting, at least 20 calendar
days prior to the earliest date on which
it may be used to effect corporation ac-
tion.

(b) Three copies of each annual re-
port sent to security holders under this
section shall be sent to the FDIC not
later than: (1) The date on which such
report is first sent or given to security
holders or (2) the date on which pre-
liminary copies of the bank’s state-
ment are filed with the FDIC under
§335.204 whichever date is later.

NOTE: To assist the staff, managements of
banks are requested to indicate in a letter
transmitting to the FDIC copies of their an-
nual reports to security holders or in a sepa-
rate letter at or about the time the annual
report is furnished to the FDIC, whether the
financial statements in the report reflect a
change from the preceding year in any ac-

§335.204

counting principles or practices or in the
method of applying any such principles or
practices.

Such annual report is not deemed to be
“‘soliciting material’’ or to be “‘filed”
with the FDIC or otherwise subject to
this subpart or the liabilities of section
18 of the Act, except to the extent that
the bank specifically requests that it
be treated as a part of the proxy solic-
iting material or incorporates it in the
proxy statement by reference.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55555, Dec. 14, 1983; 54 FR 53575, Dec. 29,
1989; 57 FR 58136, Dec. 9, 1992; 59 FR 67169,
Dec. 29, 1994]

§335.204 Material required to be filed.

(a) Three preliminary copies of each
statement, form of proxy, and other
item of soliciting material to be fur-
nished to security holders concurrently
therewith, shall be filed with the FDIC
by the bank or any other person mak-
ing a solicitation subject to this sub-
part at least ten calendar days (or 15
calendar days in the case of other than
routine meetings, as defined below)
prior to the date such item is first sent
or given to any security holders, or
such shorter period prior to that date
as may be authorized. For the purposes
of this paragraph, a routine meeting
means a meeting with respect to which
no one is soliciting proxies subject to
this subpart other than on behalf of the
bank and at which the bank intends to
present no matters other than the elec-
tion of directors, election of inspectors
of election, and other recurring mat-
ters. In the absence of actual knowl-
edge to the contrary, bank may assume
that no other such solicitation of the
bank’s security holders is being made.
In cases of annual meetings, one addi-
tional preliminary copy of the State-
ment, the form of proxy, and any other
soliciting material, marked to show
changes from the material sent or
given to security holders with respect
to the preceding annual meeting, shall
be filed with the FDIC. If the changes
are material, the bank shall file with
the FDIC any explanatory comments
which may be of assistance in the expe-
ditious processing of the Statement.

Note 1: The filing of revised material does
not recommence the ten day time period un-
less the revised material contains material
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revisions or material new proposal(s) that
constitute a fundamental change in the
proxy material.

Note 2: The officials responsible for the
preparation of the preliminary material
should make every effort to verify the accu-
racy and completeness of the information re-
quired by the applicable rules. The prelimi-
nary material should be filed with the FDIC
at the earliest practicable date.

(b) Three preliminary copies of any
additional soliciting material, relating
to the same meeting or subject matter,
furnished to security holders subse-
quent to the proxy statement shall be
filed with the FDIC at least two days
(exclusive of Saturdays, Sundays, and
Federal holidays) prior to the date cop-
ies of such material are first sent or
given to security holders, or such
shorter period prior to such date as
may be authorized upon a showing of
good cause therefor.

(c) Three copies of each statement,
form of proxy, and other item of solic-
iting material, in the form in which
such material is furnished to security
holders, shall be filed with, or mailed
for filing to, the FDIC not later than
the date such material is first sent or
given to any security holders. Three
copies of such material shall at the
same time be filed with, or mailed for
filing to, each exchange upon which
any security of the bank is listed.

NoTE: The Definitive Statement filed with
the FDIC should be accompanied by a letter
indicating any material changes which have
been made therein, other than those made in
response to the staff’s comments, and should
also be accompanied by a marked copy of the
Definitive Statement indicating all changes
made therein.

(d) If the solicitation is to be made in
whole or in part by personal solicita-
tion, three copies of all written in-
structions, or other material that dis-
cusses or reviews, or comments upon
the merits of, any matter to be acted
upon and is furnished to the individ-
uals making the actual solicitation for
their use directly or indirectly in con-
nection with the solicitation shall be
filed with the FDIC by the person on
whose behalf the solicitation is made
at least five days prior to the date cop-
ies of such material are first sent or
given to the individuals, or such short-
er period prior to that date as may be

12 CFR Ch. Il (1-1-97 Edition)

authorized upon a showing of good
cause therefor.

(e) All preliminary material filed
pursuant to paragraph (a) or (b) of this
section shall be accompanied by a
statement of the date on which defini-
tive copies therefor filed pursuant to
paragraph (c) of this section are in-
tended to be released to security hold-
ers. All definitive material filed pursu-
ant to paragraph (c) of this section
shall be accompanied by a statement of
the date on which copies of such mate-
rial have been released to security
holders, or, if not released, the date on
which copies thereof are intended to be
released. All material filed pursuant to
paragraph (d) of this section shall be
accompanied by a statement of the
date on which copies thereof are in-
tended to be released to the individual
who will make the actual solicitation.

(f)(1) All copies of preliminary proxy
statements and forms of proxy filed
pursuant to paragraph (a) of this sec-
tion shall be clearly marked ‘“‘Prelimi-
nary Copies’’, and shall be deemed im-
mediately available for public inspec-
tion unless confidential treatment is
obtained pursuant to paragraph (f)(2) of
this section.

(2) If action is to be taken with re-
spect to any matter specified in Item 12
of Form F-5, all copies of the prelimi-
nary proxy statement and form of
proxy filed pursuant to paragraph (a) of
this section shall be for the informa-
tion of the FDIC only and shall not be
deemed available for public inspection
until filed with the FDIC in definitive
form, provided that:

(i) The proxy statement does not re-
late to a matter or proposal subject to
§335.409; and

(ii) The filed material is marked
‘“Confidential, For Use of the FDIC
Only”. In any and all cases, such mate-
rial may be disclosed to any depart-
ment or agency of the United States
Government and to the Congress, and
the FDIC may make such inquiries or
investigation in regard to the material
as may be necessary for an adequate
review thereof by the FDIC.

(g) Copies of replies to inquiries from
security holders requesting further in-
formation and copies of communica-
tions that do no more than request

254



Federal Deposit Insurance Corporation

that forms of proxy theretofore solic-
ited be signed, dated, and returned
need not be filed under this section.

(h) Notwithstanding the provisions of
§335.204 (a) and (b), §335.205(b) and
§335.220(c), copies of soliciting material
in the form of speeches, press releases,
and radio or television scripts may, but
need not, be filed with the FDIC prior
to use or publication. Definitive copies,
however, shall be filed with or mailed
for filing to the FDIC as required by
§335.204(c) not later than the date such
material is used or published. The pro-
visions of §335.204 (a) and (b),
§335.205(b) and §335.220(c) shall apply,
however, to any reprints or reproduc-
tions of all or any part of such mate-
rial.

(i) Where any statement, form of
proxy, or other material filed pursuant
to this section is revised, two of the
copies of such amendment or revised
material filed under §335.204(c) shall be
marked to indicate clearly the
changes. If the amendment or revision
alters the text of the material, the
changes in such text shall be indicated
by means of underscoring or in some
other appropriate manner.

(J) The date that proxy material is
“filed” with the FDIC for purposes of
paragraphs (a), (b), and (d) of this sec-
tion, is the date of receipt by the FDIC
not the date of mailing to the FDIC. In
computing the advance filing period for
preliminary copies of proxy soliciting
material referred to in such para-
graphs, the filing date of the prelimi-
nary material is to be counted as the
first day of the period and definitive
material should not be planned to be
mailed or distributed to security hold-
ers until after the expiration of such
period. Where additional time is re-
quired for final printing after receipt of
comments, the preliminary proxy ma-
terial should be filed as early as pos-
sible prior to the intended mailing
date.

(k) Where preliminary copies of ma-
terial are filed with the FDIC under
this section the printing of definitive
copies for distribution to security hold-
ers should be deferred until the com-
ments of the FDIC’s staff have been re-
ceived and considered.

(I) Solicitations subject to §335.202(f).
(1) Any person who:

§335.205

(i) Engages in a solicitation pursuant
to §335.202(f); and

(ii) At the commencement of that so-
licitation owns beneficially securities
of the class which is the subject of the
solicitation with a market value of
over §5 million, shall furnish or mail to
the FDIC, not later than three days
after the date the written solicitation
is first sent or given to any security
holder, three copies of a statement con-
taining the information specified in
the Notice of Exempt Solicitation
(Form F-6A, §335.222) which statement
shall attach as an exhibit all written
soliciting materials. Three copies of an
amendment to such statement shall be
furnished or mailed to the FDIC, in
connection with dissemination of any
additional communications, not later
than three days after the date the addi-
tional material is first sent or given to
any security holder. Three copies of
the Notice of Exempt Proxy Solicita-
tion and amendments thereto shall, at
the same time the materials are fur-
nished or mailed to the FDIC, be fur-
nished or mailed to each national secu-
rities exchange upon which any class of
securities of the bank is listed and reg-
istered.

(2) Notwithstanding paragraph (I)(1)
of this section, no such submission
need be made with respect to oral so-
licitations (other than with respect to
scripts used in connection with such
oral solicitations), speeches delivered
in a public forum, press releases, pub-
lished or broadcast opinions, state-
ments, and advertisements appearing
in a broadcast media, or a newspaper,
magazine or other bona fide publica-
tion disseminated on a regular basis.

[46 FR 25208, May 5, 1981, as amended 54 FR
53575, Dec. 29, 1989; 59 FR 67169, Dec. 29, 1994]

§335.205 Solicitation prior to furnish-
ing required proxy statement.

(a) Notwithstanding the provisions of
§335.201, a solicitation (other than one
subject to §335.220) may be made prior
to furnishing security holders a writ-
ten proxy statement containing the in-
formation specified in Form F-5 with
respect to such solicitation if:
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(1) The solicitation is made in opposi-
tion to a prior solicitation or an invita-
tion for tenders or other publicized ac-
tivity which, if successful, could rea-
sonably have the effect of defeating the
action proposed to be taken at the
meeting;

(2) No form of proxy is furnished to
security holders prior to the time the
written proxy statement required by
§335.201 is furnished to security hold-
ers: Provided, however, That this para-
graph shall not apply where a proxy
statement then meeting the require-
ments of Form F-5 has been furnished
to security holders by or on behalf of
the person making the solicitation;

(3) The identity of the participants in
the solicitation (as defined in Instruc-
tion 3 to Item 3 of Form F-5 (§335.212))
and a description of their interests di-
rect or indirect, by security holdings or
otherwise, are set forth in each com-
munication published, sent or given to
security holders in connection with the
solicitation; and

(4) A written proxy statement meet-
ing the requirements of this regulation
is sent or given to security holders so-
licited pursuant to this section at the
earliest practicable date.

(b) Three copies of any soliciting ma-
terial proposed to be sent or given to
security holders prior to the furnishing
of the written proxy statement re-
quired by §335.201 shall be filed with
the FDIC in preliminary form at least
five business days prior to the date de-
finitive copies of such material are
first sent or given to security holders,
or such shorter period as the FDIC may
authorize upon a showing of good cause
therefor.

[46 FR 25208, May 5, 1981, as amended at 59
FR 67169, Dec. 29, 1994]

§335.206 False or misleading state-
ments.

(a) No solicitation or communication
subject to this subpart B shall be made
by means of any statement, form of
proxy, notice of meeting, or other com-
munication, written or oral, containing
any statement that, at the time and in
the light of the circumstances under
which it is made, is false or misleading
with respect to any material fact, or
that omits to state any material fact
necessary in order to make the state-
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ment therein not false or misleading or
necessary to correct any statement in
any earlier communication with re-
spect to the solicitation of a proxy for
the same meeting or subject matter
that has become false or misleading.
Depending upon particular cir-
cumstances, the following may be mis-
leading within the meaning of this sec-
tion: Predictions as to specific future
market values, material that directly
or indirectly impugns character, integ-
rity, or personal reputation, or directly
or indirectly makes charges concerning
improper, illegal, or immoral conduct
or associations, without factual foun-
dation; failure to so identify a state-
ment, form of proxy, and other solicit-
ing material as to clearly distinguish it
from the soliciting material of any
other person or persons soliciting for
the same meeting or subject matter;
claims made prior to a meeting regard-
ing the results of a solicitation.

(b) The fact that a proxy statement,
form of proxy, or other soliciting mate-
rial has been filed with or reviewed by
the FDIC or its staff shall not be
deemed a finding by the FDIC that
such material is accurate or complete
or not false or misleading, or that the
FDIC has passed upon the merits of or
approved any statement therein or any
matter to be acted upon by security
holders. No representation contrary to
the foregoing shall be made.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55564, Dec. 14, 1983; 54 FR 53576, Dec. 29,
1989]

§335.207 Requirements as to proxy.

(a) The form of proxy:

(1) shall indicate in bold-face type
whether or not the proxy is solicited on
behalf of the bank’s board of directors
or, if provided other than by a majority
of the board of directors, shall indicate
in bold face type the identity of the
persons on whose behalf the solicita-
tion is made;

(2) Shall provide a specifically des-
ignated blank space for dating the
proxy; and

(3) Shall identify clearly and impar-
tially each separate matter intended to
be acted upon, whether or not related
to or conditioned on the approval of
other matters, and whether proposed
by the bank or by security holders. No
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reference need be made, however, to
matters as to which discretionary au-
thority is conferred under paragraph
(c) of this section.

(b)(1) Means shall be provided in the
form of proxy whereby the person solic-
ited is afforded an opportunity to
specify by boxes a choice between ap-
proval or disapproval of, or abstention
with respect to each separate matter
referred to therein as intended to be
acted upon, other than elections to of-
fice. A proxy may confer discretionary
authority with respect to matters as to
which a choice is not so specified by
the security holder if the form of proxy
states in bold-faced type how the
shares represented by the proxy are in-
tended to be voted in each such case.

(2) A form of proxy which provides
for the election of directors shall set
forth the names of persons nominated
for election as directors. Such form of
proxy shall clearly provide any of the
following means for security holders to
withhold authority to vote for each
nominee:

(i) A box opposite the name of each
nominee which may be marked to indi-
cate that authority to vote for such
nominee is withheld; or

(if) An instruction in bold-face type
which indicates that the security hold-
er may withhold authority to vote for
any nominee by lining through or oth-
erwise striking out the name of any
nominee; or

(iii) Designated blank spaces in
which the shareholder may enter the
names of nominees with respect to
whom the shareholder chooses to with-
hold authority to vote; or

(iv) Any other similar means, pro-
vided that clear instructions are fur-
nished indicating how the shareholder
may withhold authority to vote for any
nominee.

The form of proxy also may provide a
means for the security holder to grant
authority to vote for the nominees set
forth, as a group, provided that there is
a similar means for the security holder
to withhold authority to vote for the
group of nominees. Any form of proxy
which is executed by the security hold-
er in such manner as not to withhold
authority to vote for the election of
any nominee shall be deemed to grant
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authority, provided that the form of
proxy so states in bold-face type.

Instructions. 1. Section 335.207(b)(2) does not
apply in the case of a merger, consolidation
or other plan if the election of directors is an
integral part of the plan.

2. If applicable state law gives legal effect
to votes cast against a nominee, then in lieu
of, or in addition to, providing a means for
security holders to withhold authority to
vote, the bank should provide a similar
means for security holders to vote against
each nominee.

(c) A proxy may confer discretionary
authority to vote with respect to any
of the following matters:

(1) Matters which the persons making
the solicitation do not know, a reason-
able time before the solicitation, are to
be presented at the meeting, if a spe-
cific statement to that effect is made
in the proxy statement or form of
proxy;

(2) Approval of the minutes of the
prior meeting if such approval does not
amount to ratification of the action
taken at that meeting;

(3) The election of any person to any
office for which a bona fide nominee is
named in the proxy statement and
nominee is subsequently unable to
serve or for good cause refuses to serve;

(4) Any proposal omitted from the
proxy statement and form of proxy
under §335.206 or §335.211; and

(5) Matters incident to the conduct of
the meeting.

(d)(1) No proxy shall confer author-
ity:

(i) To vote for the election of any
person to any office for which a bona
fide nominee is not named in the proxy
statement;

(i) To vote at any annual meeting
other than the next annual meeting (or
any adjournment thereof) to be held
after the date on which the proxy
statement and form of proxy are first
sent or given to security holders;

(iii) To vote with respect to more
than one meeting (and any adjourn-
ment thereof) or more than one con-
sent solicitation; or

(iv) To consent to or authorize any
action other than the action proposed
to be taken in the proxy statement or
matters referred to in paragraph (c) of
this section.

(2) A person shall not be deemed to be
a bona fide nominee and he shall not be
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named as such unless he has consented
to being named in the proxy statement
and to serve if elected. Provided, how-
ever, that nothing in this section shall
prevent any person soliciting in sup-
port of nominees who, if elected, would
constitute a minority of the board of
directors, from seeking authority to
vote for nominees named in the bank’s
proxy statement, so long as the solicit-
ing party:

(i) Seeks authority to vote in the ag-
gregate for the number of director posi-
tions then subject to election;

(ii) Represents that it will vote for
all the bank nominees, other than
those bank nominees specified by the
soliciting party;

(iii) Provides the security holder an
opportunity to withhold authority with
respect to any other bank nominee by
writing the name of that nominee on
the form of proxy; and

(iv) States on the form of proxy and
in the proxy statement that there is no
assurance that the bank’s nominees
will serve if elected with any of the so-
liciting party’s nominees.

(e) The proxy statement or form of
proxy shall provide, subject to reason-
able specified conditions, that the
shares represented by the proxy will be
voted and that where the person solic-
ited specifies by means of a ballot pro-
vided under paragraph (b) of this sec-
tion a choice with respect to any mat-
ters to be acted upon, the shares will
be voted in accordance with the speci-
fications so made.

(f) No person conducting a solicita-
tion subject to this subpart B shall de-
liver a form of proxy, consent or au-
thorization to any security holder un-
less the security holder concurrently
receives, or has previously received, a
definitive proxy statement that has
been filed with, or mailed for filing to,
the FDIC pursuant to §335.204(c).

[46 FR 25208, May 5, 1981, as amended at 54
FR 53576, Dec. 29, 1989; 59 FR 67169, Dec. 29,
1994]

§335.208 Prohibition of certain solici-
tations.

No person making a solicitation that
is subject to this subpart B shall so-
licit:

(a) Any undated or postdated proxy;
or
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(b) Any proxy that provides that it
shall be deemed to be dated as of any
date subsequent to the date on which it
is signed by the security holder.

§335.209 Presentation of
in statement.

information

(a) The information included in the
Statement shall be clearly presented
and the statements made shall be di-
vided into groups according to subject
matter and the various groups of state-
ments shall be preceded by appropriate
headings. The order of items in the
form need not be followed. Where prac-
ticable and appropriate, the informa-
tion shall be presented in tabular form.
All amounts shall be stated in figures.
Information required by more than one
applicable item need not be repeated.
No statement need be made in response
to any item that is inapplicable.

(b) Any information required to be
included in the Statement as to terms
of securities or other subject matter
that from a standpoint of practical ne-
cessity must be determined in the fu-
ture may be stated in terms of present
knowledge and intention. To the extent
practicable, the authority to be con-
ferred concerning each such matter
shall be confined within limits reason-
ably related to the need for discre-
tionary authority. Subject to the fore-
going, information that is not known
to the persons on whose behalf the so-
licitation is to be made and is not rea-
sonably within the power of such per-
sons to ascertain or procure may be
omitted, if a brief statement of the cir-
cumstances rendering such information
unavailable is made.

(c) There may be omitted from a
proxy statement any information con-
tained in any other proxy soliciting
material that has been furnished to
each person solicited in connection
with the same meeting or subject mat-
ter if a clear reference is made to the
particular document containing the in-
formation.

(d) All printed Statements shall be
set in roman type at least as large as
10-point modern type except that to
the extent necessary for convenient
presentation financial statements and
other statistical or tabular matter may
be set in roman type at least as large
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as 8-point modern type. All type shall
be leaded at least 2 points.

(e) All proxy statements shall dis-
close on the first page thereof the com-
plete mailing address, including zip
code, of the principal executive offices
of the bank and the approximate date
on which the proxy statement and form
of proxy are first sent or given to secu-
rity holders. If action is to be taken by
written consent, state the date by
which consents are to be submitted if
state law requires that such a date be
specified or if the person soliciting in-
tends to set a date.

(f) All proxy statements shall dis-
close, under an appropriate caption,
the date by which proposals of security
holders intended to be presented at the
next annual meeting must be received
by the bank for inclusion in the bank’s
proxy statement and form of proxy re-
lating to that meeting, such date to be
calculated in accordance with the pro-
visions of §335.211(a)(3)(i). If the date of
the next annual meeting is subse-
quently advanced by more than 30 cal-
endar days or delayed by more than 90
calendar days from the date of the an-
nual meeting to which the proxy state-
ment relates, the bank shall, in a time-
ly manner, inform security holders of
such change, and the date by which
proposals of security holders must be
received, by any means reasonably cal-
culated to so inform them.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53576, Dec. 29, 1989]

§335.210 Obligations of banks to pro-
vide a list of, or mail soliciting ma-
terial to, security holders.

(a) If the bank has made or intends to
make a proxy solicitation in connec-
tion with a security holder meeting,
upon the written request by any record
or beneficial holder of securities of the
class entitled to vote at the meeting to
provide a list of security holders or to
mail the requesting security holder’s
materials, regardless of whether the re-
quest references this section, the bank
shall:

(1) Deliver to the requesting security
holder within five business days after
receipt of the request:

(i) Notification as to whether the
bank has elected to mail the security
holder’s soliciting materials or provide
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a security holder list if the election
under paragraph (b) of this section is to
be made by the bank;

(ii) A statement of the approximate
number of record holders and beneficial
holders, separated by type of holder
and class, owning securities in the
same class or classes as holders which
have been or are to be solicited on
management’s behalf, or any more lim-
ited group of such holders designated
by the security holder if available or
retrievable under the bank’s or its
transfer agent’s security holder data
systems; and

(iii) The estimated cost of mailing a
proxy statement, form of proxy or
other communication to such holders,
including to the extent known or rea-
sonably available, the estimated costs
of any bank, broker, and similar person
through whom the bank has solicited
or intends to solicit beneficial owners
in connection with the security holder
meeting or action;

(2) Perform the acts set forth in ei-
ther paragraphs (a)(2)(i) or (a)(2)(ii) of
this section, at the bank’s or request-
ing security holder’s option, as speci-
fied in paragraph (b) of this section:

(i) Mail copies of any proxy state-
ment, form of proxy or other soliciting
material furnished by the security
holder to the record holders, including
banks, brokers, and similar entities,
designated by the security holder. A
sufficient number of copies must be
mailed to the banks, brokers and simi-
lar entities for distribution to all bene-
ficial owners designated by the secu-
rity holder. The bank shall mail the se-
curity holder material with reasonable
promptness after tender of the mate-
rial to be mailed, envelopes or other
containers therefor, postage or pay-
ment for postage and other reasonable
expenses of effecting such mailing. The
bank shall not be responsible for the
content of the material; or

(ii) Deliver the following information
to the requesting security holder with-
in five business days of receipt of the
request: A reasonably current list of
the names, addresses and security posi-
tions of the record holders, including
banks, brokers and similar entities,
holding securities in the same class or
classes as holders which have been or
are to be solicited on management’s
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behalf, or any more limited group of
such holders designated by the security
holder if available or retrievable under
the bank’s or its transfer agent’s secu-
rity holder data systems; the most re-
cent list of names, addresses and secu-
rity positions of beneficial owners as
specified in §335.214(b), in the posses-
sion, or which subsequently comes into
the possession, of the bank. All secu-
rity holder list information shall be in
the form requested by the security
holder to the extent that such form is
available to the bank without undue
burden or expense. The bank shall fur-
nish the security holder with updated
record holder information on a daily
basis or, if not available on a daily
basis, at the shortest reasonable inter-
vals, provided, however, the bank need
not provide beneficial or record holder
information more current than the
record date for the meeting or action.

(b) If the bank is soliciting or intends
to solicit with respect to a proposal
that is subject to §335.409, the request-
ing security holder shall have the op-
tion set forth in paragraph (a)(2) of this
section. With respect to all other re-
quests pursuant to this section, the
bank shall have the option to either
mail the security holder’s material or
furnish the security holder list as set
forth in paragraph (a)(2) of this section.

(c) At the time of a list request, the
security holder making the request
shall:

(1) If holding the bank’s securities
through a nominee, provide the bank
with a statement by the nominee or
other independent third party, or a
copy of a current filing made with the
FDIC and furnished to the bank, con-
firming such holder’s beneficial owner-
ship; and

(2) Provide the bank with an affida-
vit, declaration, affirmation or other
similar document provided for under
applicable state law identifying the
proposal or other corporate action that
will be the subject of the security hold-
er’s solicitation or communication and
attesting that:

(i) The security holder will not use
the list information for any purpose
other than to solicit security holders
with respect to the same meeting or
action by consent or authorization for
which the bank is soliciting or intends
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to solicit or to communicate with secu-
rity holders with respect to a solicita-
tion commenced by the bank; and

(ii) The security holder will not dis-
close such information to any person
other than a beneficial owner for whom
the request was made and an employee
or agent to the extent necessary to ef-
fectuate the communication or solici-
tation.

(d) The security holder shall not use
the information furnished by the bank
pursuant to paragraph (a)(2)(ii) of this
section for any purpose other than to
solicit security holders with respect to
the same meeting for which the bank is
soliciting or intends to solicit or to
communicate with security holders
with respect to a solicitation com-
menced by the bank; or disclose such
information to any person other than
an employee, agent, or beneficial
owner for whom a request was made to
the extent necessary to effectuate the
communication or solicitation. The se-
curity holder shall return the informa-
tion provided pursuant to paragraph
(a)(2)(ii) of this section and shall not
retain any copies thereof or of any in-
formation derived from such informa-
tion after the termination of the solici-
tation.

(e) The security holder shall reim-
burse the reasonable expenses incurred
by the bank in performing the acts re-
quested pursuant to paragraph (a) of
this section.

[59 FR 67170, Dec. 29, 1994]

§335.211 Proposals of security holders.

(a) If any security holder of the bank
notifies the bank of his intention to
present a proposal for action at a forth-
coming meeting of the bank’s security
holders, the bank shall set forth the
proposal in its proxy statement or in-
formation statement. If management
issues a proxy statement, it shall iden-
tify the proposal in its form of proxy
and provide means by which security
holders can make the specification re-
quired by §335.207(b). If the bank issues
an information statement under
§335.201(b), it shall identify the pro-
posal and indicate the disposition it
proposes to make at the meeting. The
bank however, need not include a pro-
posal in its information statement if
such proposal is submitted less than 60
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days in advance of a day corresponding
to the date of mailing a proxy state-
ment or information statement in con-
nection with the last annual meeting
of security holders. Notwithstanding
the foregoing, the banks shall not be
required to include the proposal in its
proxy statement or form of proxy un-
less the security holder (hereinafter,
the ‘“‘proponent’) has complied with
the requirements of this paragraph and
paragraphs (b) and (c) of this section:

(1) Eligibility. At the time he submits
the proposal, the proponent shall be a
record or beneficial owner of a security
entitled to be voted at the meeting on
his proposal, and he shall continue to
own security through the date on
which the meeting is held. If the the
bank requests documentary support for
a proponent’s claim that he is a bene-
ficial owner of a voting security of the
bank, the proponent shall furnish ap-
propriate documentation within 10
business days after receiving the re-
quest. In the event the bank includes
the proponent’s proposal in its proxy
soliciting materials for the meeting
and the proponent fails to comply with
the requirement that he continuously
be a voting security holder through the
meeting date, the bank shall not be re-
quired to include any proposals submit-
ted by the proponent in its proxy solic-
iting materials for any meeting held in
the following two calendar years.

(2) Notice. The proponent shall notify
the management in writing of his in-
tention to appear personally at the
meeting to present his proposal for ac-
tion. The proponent shall furnish the
requisite notice at the time he submits
the proposal, except that if he was un-
aware of the notice requirement at
that time he shall comply with it with-
in 10 business days after being in-
formed of it by the bank. If the pro-
ponent, after furnishing in good faith
the notice required by this provision,
subsequently determines that he will
be unable to appear personally at the
meeting, he shall arrange to have an-
other security holder of the bank
present his proposal on his behalf at
the meeting. In the event the pro-
ponent or his proxy fails, without good
cause, to present the proposal for ac-
tion at the meeting, the bank shall not
be required to include any proposals

§335.211

submitted by the proponent in its
proxy soliciting materials for any
meeting, held in the following two cal-
endar years.

(3) Timeliness. The proponent shall
submit his proposal sufficiently far in
advance of the meeting so that it is re-
ceived by the bank within the follow-
ing time periods:

(i) Annual meetings. A proposal to be
presented at an annual meeting shall
be received by the bank at the bank’s
principal executive offices not less
than 90 days in advance of a date cor-
responding to the date of the bank’s
proxy statement released to security
holders in connection with the previous
year’s annual meeting of security hold-
ers, except that if no annual meeting
was held in the previous year or the
date of the annual meeting has been
changed by more than 30 calendar days
from the date of the previous year’s an-
nual meeting a proposal shall be re-
ceived by the management a reason-
able time before the solicitation is
made.

(ii) Other meetings. A proposal to be
presented at any meeting other than
an annual meeting shall be received a
reasonable time before the solicitation
is made.

NOTE: In order to curtail controversy as to
the date on which a proposal was received by
the management, it is suggested that pro-
ponents submit their proposals by Certified
Mail-Return Receipt Requested.

(4) Number and length of proposals.
The proponent may submit a maximum
of two proposals of not more than 300
words each for inclusion in the man-
agement’s proxy materials for a meet-
ing of security holders. If the pro-
ponent fails to comply with either of
these requirements, or if he fails to
comply with the 200-word limit on sup-
porting statements mentioned in para-
graph (b) of this section, he shall be
provided the opportunity by the bank
to reduce, within 10 business days, the
items submitted by him to the limits
required by this section.

(b) If the bank opposes any proposal
received from a proponent, it shall
also, at the request of the proponent,
include in its proxy statement a state-
ment of the proponent of not more
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than 200 words in support of the pro-
posal, which statement shall not in-
clude the name and address of the pro-
ponent. The statement and request of
the proponent shall be furnished to the
bank at the time that the proposal is
furnished, and the bank shall not be re-
sponsible for such statement. The
proxy statement shall also include ei-
ther the name and address of the pro-
ponent or a statement that such infor-
mation will be furnished by the bank
or by the FDIC to any person, orally or
in writing as requested, promptly upon
the receipt of any oral or written re-
quest therefor. If the name and address
of the proponent are omitted from the
proxy statement, they shall be fur-
nished to the FDIC at the time of filing
the management’s preliminary proxy
material under §335.204.

(¢) The bank may omit a proposal
and any statement in support thereof
from its proxy statement and form of
proxy under any of the following cir-
cumstances:

(1) If the proposal is, under applicable
law, not a proper subject for action by
security holders;

NoOTE: A proposal that may be improper
under applicable law when framed as a man-
date or directive may be proper when framed
as a recommendation or request.

(2) If the proposal would, if imple-
mented, require the bank to violate
any State law or Federal law of the
United States, or any law of any for-
eign jurisdiction, to which the bank is
subject;

(3) If the proposal or the supporting
statement is contrary to any of the
FDIC’s proxy rules and regulations, in-
cluding §335.206 which prohibits false
or misleading statements in proxy so-
liciting materials;

(4) If the proposal relates to the en-
forcement of a personal claim or the
redress of a personal grievance against
the bank, or any other person;

(5) If the proposal deals with a mat-
ter that is not significantly related to
the bank’s business;

(6) If the proposal deals with a mat-
ter that is beyond the bank’s power to
effectuate;

(7) If the proposal deals with a mat-
ter relating to the conduct of the ordi-
nary business operations of the bank;
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(8) If the proposal relates to an elec-
tion to office;

(9) If the proposal is counter to a pro-
posal to be submitted by the manage-
ment at the meeting;

(10) If the proposal has been rendered
moot;

(11) If the proposal is substantially
duplicative of a proposal previously
submitted to the bank by another pro-
ponent, which proposal will be included
in the bank’s proxy materials for the
meeting;

(12) If substantially the same pro-
posal has previously been submitted to
security holders in the bank’s proxy
statement and form of proxy relating
to any annual or special meeting of se-
curity holders held within the preced-
ing 5 calendar years, it may be omitted
from the bank’s proxy materials relat-
ing to any meeting of security holders
held within 3 calendar years after the
latest such previous submission:

Provided, That: (i) If the proposal was
submitted at only one meeting during
such preceding period, it received less
than 3 percent of the total number of
votes cast in regard thereto; or

(ii) If the proposal was submitted at
only two meetings during such preced-
ing period, it received at the time of its
second submission less than 6 percent
of the total number of votes cast in re-
gard thereto; or

(iii) If the proposal was submitted at
three or more meetings during such
preceding period, it received at the
time of its latest submission less than
10 percent of the total number of votes
cast in regard thereto; and

(13) If the proposal relates to specific
amounts of cash or stock dividends.

(d) Whenever the bank asserts, for
any reason, that a proposal and any
statement in support thereof received
from a proponent may properly be
omitted from its proxy statement and
form of proxy, it shall file with the
FDIC not later than 50 days prior to
the date the preliminary copies of the
proxy statement and form of proxy are
filed under §335.204, or such shorter pe-
riod prior to such date as the FDIC or
its staff may permit, three copies of
the following items:

(1) The proposal;

(2) Any statement in support thereof
as received from the proponent;
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(3) A statement of the reasons why
the bank deems omission to be proper
in the particular case; and

(4) Where such reasons are based on
matters of law, a supporting opinion of
counsel. The bank shall at the same
time, if it has not already done so, no-
tify the proponent of its intention to
omit the proposal from its proxy state-
ment and form of proxy and shall for-
ward to him a copy of the statement of
reasons why the bank deems the omis-
sion of the proposal to be proper and a
copy of the supporting opinion of coun-
sel.

(e) If the bank intends to include in
the proxy statement a statement in op-
position to a proposal received from a
proponent, it shall—not later than ten
calendar days prior to the date the pre-
liminary copies of the proxy statement
and form of proxy are filed under
§335.204, or, in the event that the pro-
posal must be revised to be includable,
not later than five calendar days after
receipt by the bank of the revised pro-
posal—promptly forward to the pro-
ponent a copy of the statement in op-
position to the proposal. In the event
the proponent believes that the state-
ment in opposition contains materially
false or misleading statements within
the meaning of §335.206 and the pro-
ponent wishes to bring this matter to
the attention of the FDIC, the pro-
ponent should promptly provide the
staff with a letter setting forth the rea-
sons for this view and at the same time
promptly provide the bank with a copy
of such letter.

§335.212 Form for proxy statement
(Form F-5).

FOorRM F-5—Proxy Statement

GENERAL INSTRUCTIONS

Each proxy statement shall, to the extent
applicable, include the information called for
under each of the items below. In the prepa-
ration of the statement, particular attention
should be given to the definitions in §335.102.

This form is not to be used as a blank form
to be filled in nor is it intended to prescribe
a form for presentation of material in the
statement. Its purpose is solely to prescribe
the information required to be set forth in
the statement; any additional information
that the bank or the soliciting persons deem
appropriate may be included.

Except as otherwise specifically provided,
where any item calls for information for a
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specified period in regard to directors, offi-
cers or other persons holding specified posi-
tions or relationships, the information shall
be given in regard to any person who held
any of the specified positions or relation-
ships at any time during the period. How-
ever, information need not be included for
any portion of the period during which such
person did not hold any such position or re-
lationship provided a statement to that ef-
fect is made.

Note to Small Business Issuers: a ‘‘small
business issuer’, as defined under 17 CFR
240.12b-2 has the option of providing finan-
cial and other item disclosure in conform-
ance with Regulation S-B of the Securities
and Exchange Commission (17 CFR Part 228)
in lieu of the disclosure requirements set
forth in this section by Item 4, paragraph
(b)(1)(xi); Item 5, paragraph (d); Item 6, para-
graphs (a) through (d): Item 7, paragraphs (a)
and (c); Item 8, paragraph (c); Item 10, para-
graph (b); Item 12, paragraphs (a)(3)(vi),
(@)(5), (a)(6), (a)(7), (b)(1) through (b)(8), (c)(1)
through (c)(4), and (e); and Item 13. If there
is no comparable disclosure requirement in
Regulation S-B, a small business issuer need
not provide the information requested. The
definition of ‘“‘small business issuer’, gen-
erally includes banks with annual revenues
of less than $25 million, whose voting stock
does not have a public float of $25 million or
more.

INFORMATION REQUIRED IN STATEMENT
Item 1—Revocability of Proxy.

State whether the person giving the proxy
has the power to revoke it. If the right of
revocation before the proxy is exercised, is
limited or is subject to compliance with any
formal procedure, briefly describe such limi-
tation or procedure.

Item 2—Dissenters’ Rights of Appraisal.

Outline briefly the rights of appraisal or
similar rights of dissenters with respect to
any matter to be acted upon and indicate
any statutory procedure required to be fol-
lowed by dissenting security holders in order
to perfect such rights. Where such rights
may be exercised only within a limited time
after the date of the adoption of a proposal,
the filing of a charter amendment or other
similar act, state whether the person solic-
ited will be notified of such date.

Instruction. Indicate whether a security
holder’s failure to vote against a proposal
will constitute a waiver of his appraisal or
similar rights and whether a vote against a
proposal will be deemed to satisfy any notice
requirements under State law with respect
to appraisal rights. If the State law is un-
clear, state what position will be taken in re-
gard to those matters.

Item 3—Persons Making the Solicitation.
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(a) Solicitations not subject to §335.220.

(1) If the solicitation is made by the bank,
so state. Give the name of any director of
the bank who has informed the bank in writ-
ing that he intends to oppose any action in-
tended to be taken by the bank and indicate
the action which he intends to oppose.

(2) If the solicitation is made otherwise
than by the bank, so state and give the
names of the participants in the solicitation,
as defined in paragraphs (a)(iii), (iv), (v) and
(vi) of Instruction 3 to this item.

(3) If the solicitation is to be made other-
wise than by the use of the mails, describe
the methods to be employed. If the solicita-
tion is to be made by specially engaged em-
ployees or paid solicitors, state: (i) The ma-
terial features of any contract or arrange-
ment for such solicitation and identify the
parties, and (ii) the cost or anticipated cost
thereof.

(4) State the names of the persons by
whom the cost of solicitation has been or
will be borne, directly or indirectly.

(b) Solicitations subject to §335.220.

(1) State by whom the solicitation is made
and describe the methods employed and to be
employed.

(2) If regular employees of the bank or any
other participants in a solicitation have been
or are to be employed to solicit security
holders, describe the class or classes of em-
ployees to be so employed, and the manner
and nature of their employment for such
purpose.

(3) If specially engaged employees, rep-
resentatives, or other persons have been or
are to be employed to solicit security hold-
ers, state: (i) The material features of any
contract or arrangement for such solicita-
tion and identify the parties, (ii) the cost or
anticipated cost thereof, and (iii) the approx-
imate number of such employees or employ-
ees of any other person (naming such other
person) who will solicit security holders.

(4) State the total amount estimated to be
spent and the total expenditures to date for,
in furtherance of, or in connection with the
solicitation of security holders.

(5) State by whom the cost of the solicita-
tion will be borne. If such cost is to be borne
initially by any person other than the bank,
state whether reimbursement will be sought
from the bank, and if so, whether the ques-
tion of such reimbursement will be submit-
ted to a vote of security holders.

(6) If any such solicitation is terminated
pursuant to a settlement between the bank
and any other participant in such solicita-
tion, describe the terms of such settlement,
including the cost or anticipated cost thereof
to the bank.

Instructions. 1. With respect to solicitations
subject to §335.220, costs and expenditures
within the meaning of this item 3 shall in-
clude fees for attorneys, accountants, public
relations or financial advisers, solicitors, ad-
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vertising, printing, transportation, litigation
and other costs incidental to the solicita-
tion, except that the bank may exclude the
amount of such costs represented by the
amount normally expended for a solicitation
for an election of directors in the absence of
a contest, and costs represented by salaries
and wages of regular employees and officers,
provided a statement to that effect is in-
cluded in the proxy statement.

2. The information required under para-
graph (6) of item 3(b) should be included in
any amended or revised proxy statement or
other soliciting materials relating to the
same meeting or subject matter furnished to
security holders by the bank subsequent to
the date of settlement.

3. For purposes of this Item 3 and Item 4 of
this Form F-5:

(a) The terms participant and participant in
a solicitation include the following:

(i) The bank;

(ii) Any director of the bank, and any
nominee for whose election as a director
proxies are solicited;

(iif) Any committee or group which solicits
proxies, any member of such committee or
group, and any person whether or not named
as a member who, acting alone or with one
or more other persons, directly or indirectly
takes the initiative, or engages, in organiz-
ing, directing, or arranging for the financing
of any such committee or group;

(iv) Any person who finances or joins with
another to finance the solicitation of prox-
ies, except persons who contribute not more
than $500 and who are not otherwise partici-
pants;

(v) Any person who lends money or fur-
nishes credit or enters into any other ar-
rangements, pursuant to any contract or un-
derstanding with a participant, for the pur-
pose of financing or otherwise inducing the
purchase, sale, holding or voting of securi-
ties of the bank by any participant or other
persons, in support of or in opposition to a
participant; except that such terms do not
include a bank, broker or dealer who, in the
ordinary course of business, lends money or
executes orders for the purchase or sale of
securities and who is not otherwise a partici-
pant; and

(vi) Any person who solicits proxies.

(b) The terms participant and participant in
a solicitation do not include:

(i) Any person or organization retained or
employed by a participant to solicit security
holders and whose activities are limited to
the duties required to be performed in the
course of such employment;

(ii) Any person who merely transmits
proxy soliciting material or performs other
ministerial or clerical duties;

(iif) Any person employed by a participant
in the capacity of attorney, accountant, or
advertising, public relations or financial ad-
viser, and whose activities are limited to the
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duties required to be performed in the course
of such employment;

(iv) Any person regularly employed as an
officer or employee of the bank or any of its
subsidiaries who is not otherwise a partici-
pant; or

(v) Any officer or director of, or any person
regularly employed by, any other partici-
pant, if such officer, director or employee is
not otherwise a participant.

Item 4—Interest of Certain Persons in Matters
To Be Acted Upon.

(a) Solicitations not subject to §335.220.
Describe briefly any substantial interest, di-
rect or indirect, by security holdings or oth-
erwise, of each of the following persons in
any matter to be acted upon, other than
elections to office:

(1) If the solicitation is made on behalf of
the bank each person who has been a direc-
tor or officer of the bank at any time since
the beginning of the last fiscal year.

(2) If the solicitation is made otherwise
than on behalf of the bank, each participant
in the solicitation, as defined in paragraphs
(a)(iii), (iv), (v), and (vi) of Instruction 3 to
Item 3 of this Form F-5.

(3) Each nominee for election as a director
of the bank.

(4) Each associate of the foregoing persons.

Instruction. Except in the case of a solicita-
tion subject to subpart B made in opposition
to another solicitation subject to subpart B,
this subitem (a) shall not apply to any inter-
est arising from the ownership of securities
of the bank where the security holder re-
ceives no extra or special benefit not shared
on a pro rata basis by all other holders of the
same class.

(b) Solicitations subject to §335.220.

(1) Describe briefly any substantial inter-
est, direct or indirect, by security holdings
or otherwise, of each participant as defined
in paragraphs (a)(ii), (iii), (iv), (v) and (vi) of
Instruction 3 to Item 3 of this Form F-5, in
any matter to be acted upon at the meeting,
and include with respect to each participant
the following information, or a fair and accu-
rate summary thereof:

(i) Name and business address of the par-
ticipant.

(ii) The participant’s present principal oc-
cupation or employment and the name, prin-
cipal business and address of any corporation
or other organization in which such employ-
ment is carried on.

(iif) State whether or not, during the past
ten years, the participant has been convicted
in a criminal proceeding (excluding traffic
violations or similar misdemeanors) and, if
so, give dates, nature of conviction, name
and location of court, and penalty imposed
or other disposition of the case. A negative
answer need not be included in the proxy
statement or other soliciting material.
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(iv) State the amount of each class of secu-
rities of the bank which the participant owns
beneficially, directly or indirectly.

(v) State the amount of each class of secu-
rities of the bank which the participant owns
of record but not beneficially.

(vi) State with respect to all securities of
the bank purchased or sold within the past
two years, the dates on which they were pur-
chased or sold and the amount purchased or
sold on each such date.

(vii) If any part of the purchase price or
market value of any of the shares specified
in paragraph (b)(1)(vi) of this item is rep-
resented by funds borrowed or otherwise ob-
tained for the purpose of acquiring or hold-
ing such securities, so state and indicate the
amount of the indebtedness as of the latest
practicable date. If such funds were borrowed
or obtained otherwise than pursuant to a
margin account or bank loan in the regular
course of business of a bank, broker or deal-
er, briefly describe the transaction, and state
the names of the parties.

(viii) State whether or not the participant
is, or was within the past year, a party to
any contract, arrangements or understand-
ings with any person with respect to any se-
curities of the bank, including, but not lim-
ited to joint ventures, loan or option ar-
rangements, puts or calls, guarantees
against loss or guarantees of profit, division
of losses or profits, or the giving or with-
holding of proxies. If so, name the parties to
such contracts, arrangements or understand-
ings and give the details thereof.

(ix) State the amount of securities of the
bank owned beneficially, directly or indi-
rectly, by each of the participant’s associ-
ates and the name and address of each such
associate.

(x) State the amount of each class of secu-
rities of any parent or subsidiary of the bank
which the participant owns beneficially, di-
rectly or indirectly.

(xi) Furnish for the participant and associ-
ates of the participant the information re-
quired by §335.212, Item 7(c).

(xii) State whether or not the participant
or any associates of the participant have any
arrangement or understanding with any per-
son—

(A) With respect to any future employment
by the bank or its affiliates; or

(B) With respect to any future transactions
to which the bank or any of its affiliates will
or may be a party. If so, describe such ar-
rangement or understanding and state the
names of the parties thereto.

(2) With respect to any person, other than
a director or executive officer of the bank
acting solely in that capacity, who is a party
to an arrangement or understanding pursu-
ant to which a nominee for election as direc-
tor is proposed to be elected, describe any
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substantial interest, direct or indirect, by se-
curity holdings or otherwise, that such per-
son has in any matter to be acted upon at
the meeting, and furnish the information
called for by paragraphs (b)(1) (xi) and (xii)
of this item.

Instruction: For purposes of this Item 4,
beneficial ownership shall be determined in
accordance with §335.403.

Item 5—\Voting Securities and Principal Hold-
ers Thereof.

(a) As to each class of voting securities of
the bank entitled to be voted at the meeting
(or by written consents or authorizations if
no meeting is held) state the number of
shares outstanding and the number of votes
to which each class is entitled.

(b) Give the date as of which the record of
security holders entitled to vote at the meet-
ing will be determined. If the right to vote is
not limited to security holders of record on
that date, indicate the conditions under
which other security holders may be entitled
to vote.

(c) If action is to be taken with respect to
the election of directors and if the persons
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solicited have cumulative voting rights: (1)
Make a statement that they have these
rights, (2) briefly describe these rights, (3)
state briefly the conditions precedent to
their exercise, and (4) if discretionary au-
thority to cumulate votes is solicited, so in-
dicate.

(d)(1) Furnish the following information, as
of the most recent practicable date, substan-
tially in the tabular form indicated, with re-
spect to any person (including any ‘‘group”
as that term is used in section 13(d)(3) of the
Act) who is known to the bank to be the ben-
eficial owner of more than five percent of
any class of the bank’s voting securities. The
address given in column (2) may be a busi-
ness, mailing or residence address. Show in
column (3) the total number of shares bene-
ficially owned and in column (4) the percent-
age of class so owned. Of the number of
shares shown in column (3), indicate by foot-
note or otherwise the amount known to be
shares with respect to which such listed ben-
eficial owner has the right to acquire bene-
ficial ownership as specified in §335.403(d)(1).

1) 2

®3) (4)

Name and address of
beneficial owner

Title of class

Amount and nature of Percent of class

beneficial ownership

(2) Security ownership of management. Fur-
nish the following information, as of the
most recent practicable date, in substan-
tially the tabular form indicated, as to each
class of equity securities of the bank or any
of its parents or subsidiaries other than di-
rectors’ qualifying shares, beneficially
owned by all directors and nominees, naming
them, each of the named executive officers
as defined in 17 CFR 229.402(a)(3), and direc-

tors and executive officers of the bank as a
group, without naming them. Show in col-
umn (3) the total number of shares bene-
ficially owned and in column (4) the percent
of class so owned. Of the number of shares
shown in column (3), indicate, by footnote or
otherwise, the amount of shares with respect
to which such persons have a right to ac-
quire beneficial ownership as specified in
§335.403(d)(1).

® ()

(3) 4)

Title of class Name of beneficial owner

Amount and nature of Percent of class

beneficial ownership

(e) If, to the knowledge of the persons on
whose behalf the solicitation is made, a
change in control of the bank has occurred
since the beginning of its last fiscal year,
state the name of the person(s) who acquired
such control, the amount and the source of
the consideration used by such person or per-
sons; the basis of the control, the date and a

description of the transaction(s) which re-
sulted in the change of control and the per-
centage of voting securities of the bank now
beneficially owned directly or indirectly by
the person(s) who acquired control; and the
identity of the person(s) from whom control
was assumed. If the source or any part of the
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consideration used is a loan made in the or-
dinary course of business by a bank as de-
fined by section 3(a)(6) of the Act, the iden-
tity of the bank shall be omitted provided a
request for confidentiality has been made
under section 13(d)(1)(B) of the Act by the
person(s) who acquired control. In lieu there-
of, the material shall indicate that the iden-
tity of the bank has been so omitted and
filed separately with the FDIC.

Instructions. 1. State the terms of any loans
or pledges obtained by the new control group
for the purpose of acquiring control, and the
names of the lenders or pledgees.

2. Any arrangements or understandings
among members of both the former and new
control groups and their associates with re-
spect to election of directors or other mat-
ters shall be described.

(f) Describe any arrangements, known to
the bank including any pledge by any person
of securities of the bank or any of its par-
ents, the operation of which may at a subse-
quent date result in a change in control of
the bank.

Instructions to Item 5. 1. The percentages
are to be calculated on the basis of the
amount of outstanding securities, excluding
securities held by or for the account of the
bank or its subsidiaries, plus securities
deemed outstanding pursuant to
§335.403(d)(1). For purposes of paragraph (2),
if the percentage of shares beneficially
owned by any director or nominee, or by all
directors and officers of the bank as a group
does not exceed one percent of the class so
owned, the bank may, in lieu of furnishing a
precise percentage, indicate this fact by
means of an asterisk and explanatory foot-
note or other similar means.

2. For the purpose of this Item, beneficial
ownership shall be determined in accordance
with §335.403. Include such additional subcol-
umns or other appropriate explanation of
column (3) necessary to reflect amounts as
to which the beneficial owner has (A) sole
voting power, (B) shared voting power, (C)
sole investment power, or (D) shared invest-
ment power.

3. The bank shall be deemed to know the
contents of any statements filed with the
FDIC pursuant to section 13(d) or 13(g) of the
Exchange Act. When applicable, a bank may
rely upon information set forth in the state-
ments unless the bank knows or has reason
to believe that such information is not com-
plete or accurate or that a statement or
amendment should have been filed and was
not.

4. For purposes of furnishing information
pursuant to paragraph (d)(1), the bank may
indicate the source and date of such informa-
tion.

5. Where more than one beneficial owner is
known to be listed for the same securities,
appropriate disclosure should be made to
avoid confusion. For purposes of paragraph

§335.212

(2), in computing the aggregate number of
shares owned by directors and officers of the
bank as a group, the same shares shall not be
counted more than once.

6. Paragraph (f) of this Item does not re-
quire a description of ordinary default provi-
sions contained in the charter, trust inden-
tures or other governing instruments relat-
ing to securities of the bank.

7. Where the holder(s) of voting securities
reported pursuant to paragraph (1) hold more
than five percent of any class of voting secu-
rities of the bank pursuant to any voting
trust or similar agreement, state the title of
such securities, the amount held or to be
held pursuant to the trust or agreement (if
not clear from the table) and the duration of
the agreement. Give the names and addresses
of the voting trustees and outline briefly
their voting rights and other powers under
the trust or agreement.

Item 6—Directors and Principal Officers.

If action is to be taken with respect to
election of directors, furnish the following
information, in tabular form to the extent
practicable, with respect to each person
nominated for election as a director and each
person whose term of office will continue
after the meeting. However, if the solicita-
tion is made on behalf of persons other than
the bank the information required need to be
furnished only as to nominees of the persons
making the solicitation.

(a) Identification of directors. List the names
and ages of all directors of the bank, and all
persons nominated or chosen to become di-
rectors; indicate all positions and offices
with the bank held by each such person;
state the term of office as director and any
period(s) during which the person has served
as such; briefly describe any arrangement or
understanding between the person and any
other person or persons (naming such per-
son(s)) pursuant to which the person was or
is to be selected as a director or nominee.

Instructions. 1. Do not include arrange-
ments or understandings with directors or
officers of the bank acting solely in their ca-
pacities as such.

2. No nominee or person chosen to become
a director or who has not consented to act as
one should be named in response to this
item. In this regard, see §335.207.

3. No information need be given respecting
any director whose term of office as a direc-
tor will not continue after the meeting to
which the statement relates.

4. In connection with action to be taken
concerning the election of directors, if fewer
nominees are named than the number fixed
by or under the governing instruments, state
the reasons for this procedure and that the
proxies cannot be voted for a greater number
of persons than the number of nominees
named.
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(b) Family relationships. State the nature of
any family relationship between any direc-
tor, principal officer, or person nominated or
chosen by the bank to become a director or
principal officer.

Instruction. The term family relationship
means any relationship by blood, marriage,
or adoption, not more remote than first
cousin.

(c) Business experience. (1) Give a brief ac-
count of the business experience during the
past five years of each director or person
nominated or chosen to become a director;
including the person’s principal occupations
and employment during that period and the
name and principal business of any corpora-
tion or other organization in which such oc-
cupations and employment were carried on.

(2) Directorships. Indicate any other direc-
torships held by each director or person
nominated or chosen to become a director in
any company with a class of securities reg-
istered under section 12 of the Act.

(d) Involvement in certain legal proceedings.
Describe any of the following events which
occurred during the past five years and
which are material to an evaluation of the
ability or integrity of any director or person
nominated to become a director of the bank:

(1) A petition under the Bankruptcy Act or
any State insolvency law was filed by or
against, or a receiver, fiscal agent or similar
officer was appointed by a court for the busi-
ness or property of the person, or any part-
nership in which the person was a general
partner at or within two years before the
time of filing, or any corporation or business
association of which the person was a prin-
cipal officer at or within two years before
the time of the filing;

(2) The person was convicted in a criminal
proceeding or is a named subject of a pending
criminal proceeding (excluding traffic viola-
tions and other minor offenses);

(3) The person was the subject of any order,
judgment, or decree, not subsequently re-
versed, suspended or vacated, of any court of
competent jurisdiction permanently or tem-
porarily enjoining the person from, or other-
wise limiting the following activities:

(i) Acting as an investment adviser, under-
writer, broker or dealer in securities, or as
an affiliated person, director or employee of
any investment company, bank, savings and
loan association or insurance company, or
engaging in or continuing any conduct or
practice in connection with such activity;

(ii) Engaging in any type of business prac-
tice; or

(iii) Engaging in any type of activity in
connection with the purchase or sale of any
security or in connection with any violation
of Federal or State securities laws;

(4) The person was the subject of any order,
judgment or decree, not subsequently re-
versed, suspended or vacated, of any Federal
or State authority barring, suspending or
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otherwise limiting for more than 60 days the
right of the person to engage in any activity
described in paragraph (d)(3) of this item, or
to be associated with persons engaged in any
such activity;

(5) The person was found by a court of com-
petent jurisdiction in a civil action or by a
government authority to have violated any
Federal or State securities law, and the judg-
ment in the civil action or finding by the
government authority has not been subse-
quently reversed, suspended, or vacated.

Instructions. 1. For purposes of computing
the five-year period referred to in this para-
graph, the date of a reportable event shall be
deemed the date on which the final order,
judgment or decree was entered, or the date
on which any rights of appeal from prelimi-
nary orders, judgments, or decrees have
lapsed. With respect to bankruptcy petitions,
the computation date shall be the date of fil-
ing for uncontested petitions or the date
upon which approval of a contested petition
became final.

2. If any event specified in this paragraph
(d) has occurred and information in regard
thereto is omitted on the ground that it is
not material, the bank may furnish to the
FDIC, at the time preliminary materials are
filed under §335.204 as supplemental informa-
tion and not as part of the proxy statement
materials to which the omission relates, a
description of the event and a statement of
the reasons for the omission of information
in regard thereto.

3. The bank is permitted to explain any
mitigating circumstances associated with
events reported pursuant to this paragraph.

4. No information need be given respecting
any director whose term of office as a direc-
tor will not continue after the meeting to
which the statement relates.

(e) Certain business relationships. Describe
any of the following relationships regarding
directors or nominees for director that exist,
or have existed during the bank’s last fiscal
year, indicating the identity of the entity
with which the bank has such a relationship,
the name of the nominee or director affili-
ated with such entity and the nature of such
nominee’s or director’s affiliation, the rela-
tionship between such entity and the bank
and the amount of the business done between
the bank and the entity during the bank’s
last full fiscal year or proposed to be done
during the bank’s current fiscal year:

(1) If the nominee or director is, or during
the last fiscal year has been a principal offi-
cer of, or owns, or during the last fiscal year
has owned, of record or beneficially in excess
of a ten percent equity interest in, any busi-
ness or professional entity that has made
during the bank’s last full fiscal year, or pro-
poses to make during the bank’s current fis-
cal year, payments to the bank or its sub-
sidiaries for property or services in excess of
five percent of (i) the bank’s consolidated
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gross revenues for its last full fiscal year, or
(ii) the other entity’s consolidated gross rev-
enues for its last full fiscal year;

(2) If the nominee or director is, or during
the last fiscal year has been, a principal offi-
cer of, or owns, or during the last fiscal year
has owned, of record or beneficially in excess
of a ten percent equity interest in, any busi-
ness or professional entity to which the bank
or its subsidiaries has made during the
bank’s last full fiscal year, or proposes to
make during the bank’s current fiscal year,
payments for property or services in excess
of five percent of (i) the bank’s consolidated
gross revenues for its last full fiscal year, or
(i) the other entity’s consolidated gross rev-
enues for its last full fiscal year;

(3) If the nominee or director is, or during
the last fiscal year has been, a principal offi-
cer of, or owns, or during the last fiscal year
has owned, of record or beneficially in excess
of a ten percent equity interest in, any busi-
ness or professional entity to which the bank
or its subsidiaries was indebted at the end of
the bank’s last full fiscal year in an aggre-
gate amount in excess of five percent of the
bank’s total consolidated assets at the end of
such fiscal year;

(4) If the nominee or director is, or during
the last fiscal year has been, a member of, or
of counsel to, a law firm that the bank has
retained during the last fiscal year or pro-
poses to retain during the current fiscal
year; Provided, however, that the dollar
amount of fees paid to a law firm by the
bank need not be disclosed if such amount
does not exceed five percent of the law firm’s
gross revenues for that firm’s last full fiscal
year;

(5) If the nominee or director is, or during
the last fiscal year has been, a partner or
principal officer of any investment banking
firm that has performed services for the
bank, other than as a participating under-
writer in a syndicate, during the last fiscal
year or that the bank proposes to have per-
form services during the current year; Pro-
vided, however, that the dollar amount of
compensation received by an investment
banking firm need not be disclosed if such
amount does not exceed five percent of the
investment banking firm’s consolidated
gross revenues for that firm’s last full fiscal
year; or

(6) Any other relationships that the bank
is aware of between the nominee or director
and the bank that are substantially similar
in nature and scope to those relationships
listed in paragraph (b) (1) through (5).

Instructions to Paragraph (e) of Item 6

1. In order to determine whether payments
or indebtedness exceed five percent of the
consolidated gross revenues of any entity,
other than the bank, it is appropriate to rely
on information provided by the nominee or
director.
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2. In calculating payments for property
and services the following may be excluded:

A. Payments where the rates or charges in-
volved in the transaction are determined by
competitive bids, or the transaction involves
the rendering of services as a common con-
tract carrier, or public utility, at rates or
charges fixed in conformity with law or gov-
ernmental authority;

B. Payments that arise solely from the
ownership of securities of the bank and no
extra or special benefit not shared on a pro
rata basis by all holders of the class of secu-
rities is received; or

C. Payments made or received by subsidi-
aries other than significant subsidiaries as
defined in §335.102(nn), provided that all such
subsidiaries making or receiving payments,
when considered in the aggregate as a single
subsidiary, would not constitute a signifi-
cant subsidiary as defined in §335.102(nn).

3. In calculating indebtedness the following
may be excluded:

A. Debt securities that have been publicly
offered, admitted to trading on a national se-
curities exchange, or quoted on the auto-
mated quotation system of a registered secu-
rities association;

B. Amounts due for purchases subject to
the usual trade terms; or

C. Indebtedness incurred by subsidiaries
other than significant subsidiaries as defined
in §335.102(nn), provided that all such sub-
sidiaries incurring indebtedness, when con-
sidered in the aggregate as a single subsidi-
ary, would not constitute a significant sub-
sidiary as defined in §335.102(nn).

4. No information called for by paragraph
(e) need be given respecting any director who
is no longer a director at the time of filing
the registration statement or report contain-
ing such disclosure. If such information is
being presented in a proxy or information
statement, no information need be given re-
specting any director whose term of office as
a director will not continue after the meet-
ing to which the statement relates.

NoTE: In the FDIC’s view, where signifi-
cant business or personal relationships exist
between the director or nominee and the
bank or its management, including, but not
limited to, those as to which disclosure
would be required pursuant to this item 6(e),
characterization of a director or nominee by
any ‘“‘label’”” connoting a lack of relationship
to the bank and its management may be ma-
terially misleading.

(f) Committees. (1) State whether or not the
bank has standing audit, nominating and
compensation committees of the board of di-
rectors, or committees performing similar
functions. If the bank has such committees,
however designated, identify each committee
member, state the number of committee
meetings held by each committee during the
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last fiscal year and describe briefly the func-
tions performed by such committees.

(2) If the bank has a nominating or similar
committee, state whether the committee
will consider nominees recommended by
shareholders and, if so, describe the proce-
dures to be followed by shareholders in sub-
mitting such recommendations.

(g) Director attendance. State the total
number of meetings of the board of directors
(including regularly scheduled and special
meetings) which were held during the last
full fiscal year. Name each incumbent direc-
tor who during the last full fiscal year at-
tended fewer than 75 percent of the aggre-
gate of: (1) The total number of meetings of
the board of directors (held during the period
for which he has been a director) and (2) the
total number of meetings held by all com-
mittees of the board on which he served (dur-
ing the periods that he served).

(h) Director resignations. If a director has
resigned or declined to stand for re-election
to the board of directors since the date of the
last annual meeting of shareholders because
of a disagreement with the bank on any mat-
ter relating to the bank’s operations, poli-
cies or practices, and if the director has fur-
nished the bank with a letter describing such
disagreement and requesting that the matter
be disclosed, the bank shall state the date of
resignation or declination to stand for re-
election and summarize the director’s de-
scription of the disagreement.

If the bank believes that the description
provided by the director is incorrect or in-
complete, it may include a brief statement
presenting its views of the disagreement.

Item 7—Compensation and Other Trans-

actions With Management and Others.

Furnish the information called for by this
item if action is to be taken with respect to:
(i) The election of directors, (ii) any bonus,
profit sharing or other compensation plan,
contract or arrangement in which any direc-
tor, nominee for election as a director, or of-
ficer of the bank will participate, (iii) any
pension or retirement plan in which any
such person will participate, or (iv) the
granting or extension to any such person of
any options, warrants or rights to purchase
any securities, other than warrants or rights
issued to security holders, as such, on a pro
rata basis. However, if the solicitation is
made on behalf of persons other than the
management, the information required need
be furnished only as to nominees for election
as directors and as to their associates.

(a) Compensation of directors and executive
officers. Furnish the information required by
the applicable and currently effective SEC
regulations contained in Item 8 of SEC
Schedule 14A (17 CFR 240.14a-101, Item 8).

(b) Indebtedness of management. (1) State as
to each of the following specified persons
(“‘specified persons’), who was indebted to
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the bank at any time since the beginning of
its last fiscal year:

(i) The largest aggregate amount of indebt-
edness (in dollar amounts, and as a percent-
age of total equity capital accounts at the
time), including extensions of credit or over-
drafts, endorsements and guarantees out-
standing at any time during that period;

(ii) The amount thereof outstanding as of
the latest practicable date;

(iif) The nature of the indebtedness and of
the transaction in which it was incurred; and

(iv) The rate of interest paid or charged:

(A) Each director or principal officer of the
bank;

(B) Each nominee for election as a direc-
tor;

(C) Each security holder who is known to
the bank to own of record or beneficially
more than five percent of any class of the
bank’s voting securities (“‘principal security
holder’’); and

(D) Each associate of any such director,
principal officer, nominee or principal secu-
rity holder.

Instructions. 1. Include the name of each
person whose indebtedness is described and
the nature of the relationship by reason of
which the information is required to be
given.

2. Generally, no information need be given
under this item 7(f) unless any of the follow-
ing are present:

(a) The extension(s) of credit were not
made on substantially the same terms, in-
cluding interest rates, collateral and repay-
ment terms as those prevailing at the time
for comparable transactions with other than
the specified persons.

(b) The extension(s) of credit were not
made in the ordinary course of business.

(c) The extension(s) of credit have involved
or presently involve more than a normal risk
of collectibility or other unfavorable fea-
tures including the restructuring of an ex-
tension of credit, or a delinquency as to pay-
ment of interest or principal.

(d) The aggregate amount of extensions of
credit outstanding at any time from the be-
ginning of the last fiscal year to date to a
person specified in (A), (B), and (C) of this
paragraph (f)(1) together with the person’s
associates, exceeded 10% of the equity cap-
ital accounts of the bank at the time or $5
million, whichever is less.

NoOTE: For purposes of this instruction 2(d)
only: (1) The information called for by para-
graphs (f)(1)(iii) and (iv) of this item 7 need
not be furnished; (2) A principal security
holder shall mean each security holder
known to the bank to own of record or bene-
ficially more than ten (10) percent of any
class of the bank’s voting securities; and (3)
The name of any associate need not be fur-
nished.
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(2) If aggregate extensions of credit to the
specified persons as a group exceeded 20 per-
cent of the equity capital accounts of the
bank at any time since the beginning of the
last fiscal year:

(i) The aggregate amount of such exten-
sions of credit shall be disclosed, and

(ii) A statement shall be included, to the
extent applicable, that the bank has had and
expects to have in the future, banking trans-
actions in the ordinary course of its business
with directors, officers, principal stockhold-
ers, and their associates, on substantially
the same terms, including interest rates and
collateral on loans, as those prevailing at
the same time for comparable transactions
with others and did not involve more than
the normal risk of collectibility or present
other unfavorable features.

(3) If any indebtedness required to be de-
scribed arose under section 16(b) of the Act
and had not been discharged by payment,
state the amount of any profit realized, that
such profit will inure to the benefit of the
bank and whether suit will be brought or
other steps taken to recover such profit. If in
the opinion of counsel a question reasonably
exists as to the recoverability of such profit,
it will suffice to state all facts necessary to
describe the transaction, including the prices
and number of shares involved.

(c) Transactions with management. Describe
briefly any transactions since the beginning
of the bank’s last fiscal year or any pres-
ently proposed transactions, to which the
bank was or is to be a party, in which any of
the following persons had or is to have a di-
rect or indirect material interest, naming
such person and stating his relationship to
the bank, the nature of his interest in the
transaction and, where practicable, the
amount of such interest:

(1) Any director or principal officer of the
bank;

(2) Any nominee for election as a director;

(3) Any security holder who is known to
the bank to own of record or beneficially
more than five percent of any class of the
bank’s voting securities; and

(4) Any associate of any of the foregoing
persons.

Instructions. 1. No information need be
given in response to this item 7(g) as to any
compensation or other transaction reported
in response to item 7(a), (b), (c), (d), (e) or (f),
or as to any transaction with respect to
which information may be omitted under
General Instructions to Paragraphs (a)
through (e) of item 7.

2. No information need be given in answer
to this item 7(g) as to any transaction where:

(a) The rates or charges involved in the
transaction are determined by competitive
bids, or the transaction involves the render-
ing of services as a common or contract car-
rier, or public utility, at rates or charges
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fixed in conformity with
mental authority;

(b) The transaction involves services as a
bank depositary of funds, transfer agent, reg-
istrar, trustee under a trust indenture, or
similar services;

(c) The amount involved in the transaction
or series of similar transactions, including
all periodic installments in the case of any
lease or other agreement providing for peri-
odic payments or installments, does not ex-
ceed $60,000; or

(d) The interest of the specified person
arises solely from the ownership of securities
of the bank and the specified person receives
no extra or special benefit not shared on a
pro rata basis by all holders of securities of
the class.

3. It should be noted that this item calls
for disclosure of indirect, as well as direct,
material interests in transactions. A person
who has a position or relationship with a
firm, corporation, or other entity, which en-
gages in a transaction with the bank or its
subsidiaries may have an indirect interest in
such transaction by reason of such position
or relationship. However, a person shall be
deemed not to have a material indirect in-
terest in a transaction within the meaning of
this item 7(g) where:

(a) The interest arises only: (i) From such
person’s position as a director of another
corporation or organization (other than a
partnership) which is a party to the trans-
action, or (ii) from the direct or indirect
ownership by such person and all other per-
sons specified in paragraphs (1) through (4)
above, in the aggregate, of less than a 10 per-
cent equity interest in another person (other
than a partnership) which is a party to the
transaction, or (iii) from both such position
and ownership;

(b) The interest arises only from such per-
son’s position as a limited partner in a part-
nership in which he and all other persons
specified in (1) through (4) above had an in-
terest of less than 10 percent; or

(c) The interest of such person arises solely
from the holding of an equity interest (in-
cluding a limited partnership interest, but
excluding a general partnership interest), or
a creditor interest in another person which
is a party to the transaction with the bank
or any of its subsidiaries and the transaction
is not material to such other person.

4. The amount of the interest of any speci-
fied person shall be computed without regard
to the amount of the profit or loss involved
in the transaction. Where it is not prac-
ticable to state the approximate amount of
the interest, the approximate amount in-
volved in the transaction shall be indicated.

5. In describing any transaction involving
the purchase or sale of assets by or to the
bank or any of its subsidiaries, otherwise
than in the ordinary course of business, state
the cost of the assets to the purchaser and,

law or govern-

271



§335.212

if acquired by the seller within two years
prior to the transaction, the cost thereof to
the seller. Indicate the principle followed in
determining the bank’s purchase or sale
price and the name of the persons making
such determination.

6. Include the name of each person whose
interest in any transaction is described and
the nature of the relationship by reason of
which such interest is required to be de-
scribed. Where it is not practicable to state
the approximate amount of the interest, the
approximate amount involved in the trans-
actions shall be indicated.

7. Information shall be furnished in answer
to this item with respect to transactions not
excluded above which involve remuneration
from the bank or its subsidiaries, directly or
indirectly, to any of the specified persons for
services in any capacity unless the interest
of such persons arises solely from the owner-
ship individually and in the aggregate of less
than 10 percent of any class of equity securi-
ties of another corporation furnishing the
services to the bank.

8. The foregoing instructions specify cer-
tain transactions and interests as to which
information may be omitted in answering
this item. There may be situations where, al-
though the foregoing instructions do not ex-
pressly authorize nondisclosure, the interest
of a specified person in the particular trans-
action or series of transactions is not a ma-
terial interest. In that case, information re-
garding such interest and transaction is not
required to be disclosed in response to this
item. The materiality of any interest or
transaction is to be determined on the basis
of the significance of the information to in-
vestors in light of all of the circumstances of
the particular case. The importance of the
interest to the person having the interest,
the relationship of the parties to the trans-
action to each other and the amount in-
volved in the transaction are among the fac-
tors to be considered in determining the sig-
nificance of the information to investors.

(d) Legal proceedings. Briefly describe any
material legal proceeding to which any di-
rector, any nominee for election as a direc-
tor, principal officer of the bank, any owner
of record or beneficially of more than five (5)
percent of any class of voting securities of
the bank, or any associate of any such direc-
tor, nominee, officer or security holder is a
party adverse to the bank.

Item 8—Relationship With Independent Public
Accountants.

If the solicitation is made on behalf of
management of the bank and relates to a
meeting of security holders at which direc-
tors are to be elected, auditors are to be se-
lected or approved, or financial statements
are included pursuant to item 13, furnish the
following information describing the bank’s
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relationship with its independent public ac-
countants:

(a) The name of the principal accountant
selected or being recommended to sharehold-
ers for election, approval or ratification for
the current year. If no accountant has been
selected or recommended, so state and brief-
ly describe the reasons therefor.

(b) The name of the principal accountant
for the fiscal year most recently completed
if different from the accountant selected or
recommended for the current year or if no
accountant has yet been selected or rec-
ommended for the current year.

(c) If a change or changes in accountants
have taken place since the date of the proxy
statement for the most recent annual meet-
ing of shareholders, and if in connection with
such change(s) a disagreement between the
accountant and bank has been reported on
Form F-3 or in the accountant’s letter filed
as an exhibit thereto, the disagreement shall
be described. Prior to submitting the pre-
liminary proxy material to the FDIC which
contains or amends such description, the
bank shall furnish the description of the dis-
agreement to any accountant with whom a
disagreement has been reported. If that ac-
countant believes that the description of the
disagreement is incorrect or incomplete, he
may include a brief statement, ordinarily ex-
pected not to exceed 200 words, in the proxy
statement presenting his view of the dis-
agreement. This statement shall be submit-
ted to the bank within 10 business days of
the date the accountant received the bank’s
description.

(d) The proxy statement shall indicate
whether or not representatives of the prin-
cipal accountants for the current year and
for the most recently completed fiscal year
are expected to be present at the stockhold-
ers’ meeting with the opportunity to make a
statement if they desire to do so and wheth-
er or not such representatives are expected
to be available to respond to appropriate
questions.

(e) If any change in accountants has taken
place since the date of the proxy statement
for the most recent annual meeting of share-
holders, state whether such change was rec-
ommended or approved by

(1) Any audit or similar committee of the
board of directors, if the bank has such a
committee; or

(2) The board of directors, if the bank has
no such committee.

Item 9—Compensation Plans.

If action is to be taken with respect to any
plan pursuant to which cash or noncash com-
pensation may be paid or distributed, furnish
the following information:

(a) Plans subject to security holder action.

(1) Describe briefly the material features of
the plan being acted upon, identify each
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class of persons who will be eligible to par-
ticipate therein, indicate the approximate
number of persons in each such class, and
state the basis of such participation.

(2)(i) In the tabular format specified below,
disclose the benefits or amounts that will be
received by or allocated to each of the fol-
lowing under the plan being acted upon, if
such benefits or amounts are determinable:

NEwW PLAN BENEFITS

PLAN NAME

No. of
units

Dollar

Name and position value ($)

Executive Group
Non-Executive Director Group ..........
Non-Executive ~ Officer  Employee

GIOUP oo

Instruction to New Plan Benefits Table

Additional columns should be added for
each plan with respect to which security
holder action is to be taken.

(ii) The table required by paragraph
(@)(2)(i) of this item shall provide informa-
tion as to the following persons:

(A) Each person (stating name and posi-
tion) specified in 17 CFR 229.402(a)(3);

(B) AIll current executive officers as a
group;

(C) All current directors who are not exec-
utive officers as a group; and

(D) All employees, including all current of-
ficers who are not executive officers, as a
group.

(iii) If the benefits or amounts specified in
paragraph (a)(2)(i) of this item are not deter-
minable, state the benefits or amounts which
would have been received by or allocated to
each of the following for the last completed
fiscal year if the plan had been in effect, if
such benefits or amounts may be deter-
mined, in the table specified in paragraph
(@)(2)(i) of this item:

(A) Each person (stating name and posi-
tion) specified in 17 CFR 229.402(a)(3);

(B) AIll current executive officers as a
group;

(C) All current directors who are not exec-
utive officers as a group; and

(D) All employees, including all current of-
ficers who are not executive officers, as a
group.

(3) If the plan to be acted upon can be
amended, otherwise than by a vote of secu-
rity holders, to increase the cost thereof to
the bank or to alter the allocation of the
benefits as between the persons and groups
specified in paragraph (a)(2) of this item,
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state the nature of the amendments which
can be so made.

(b) Additional information regarding specified
plans subject to security holder action.

(1) With respect to any pension or retire-
ment plan submitted for security holder ac-
tion, state:

(i) The approximate total amount nec-
essary to fund the plan with respect to past
services, the period over which such amount
is to be paid and the estimated annual pay-
ments necessary to pay the total amount
over such period; and

(ii) The estimated annual payment to be
made with respect to current services. In the
case of a pension or retirement plan, infor-
mation called for by paragraph (a)(2) of this
item may be furnished in the format speci-
fied by 17 CFR 229.402(f)(1).

(2)(i) With respect to any specific grant of
or any plan containing options, warrants or
rights submitted for security holder action,
state:

(A) The title and amount of securities un-
derlying such options, warrants or rights;

(B) The prices, expiration dates and other
material conditions upon which the options,
warrants or rights may be exercised;

(C) The consideration received or to be re-
ceived by the bank or subsidiary for the
granting or extension of the options, war-
rants or rights;

(D) The market value of the securities un-
derlying the options, warrants, or rights as
of the latest practicable date; and

(E) In the case of options, the federal in-
come tax consequences of the issuance and
exercise of such options to the recipient and
the bank; and

(ii) State separately the amount of such
options received or to be received by the fol-
lowing persons if such benefits or amounts
are determinable:

(A) Each person (stating name and posi-
tion) specified in 17 CFR 229.402(a)(3);

(B) AIll current executive officers as a
group;

(C) All current directors who are not exec-
utive officers as a group;

(D) Each nominee for election as a direc-
tor;

(E) Each associate of any of such directors,
executive officers or nominees;

(F) Each other person who received or is to
receive 5 percent of such options, warrants
or rights; and

(G) All employees, including all current of-
ficers who are not executive officers, as a
group.

Instructions to Item 9.

in this item
in 17 CFR

1. The term plan as used
means any plan as defined
229.402(a)(7)(ii).

2. If action is to be taken with respect to
a material amendment or modification of an
existing plan, the item shall be answered
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with respect to the plan as proposed to be
amended or modified and shall indicate any
material differences from the existing plan.

3. If the plan to be acted upon is set forth
in a written document, three copies thereof
shall be filed with the FDIC at the time cop-
ies of the proxy statement and form of proxy
are first filed pursuant to §335.204(a).

4. Paragraph (b)(2)(ii) of this item does not
apply to warrants or rights to be issued to
security holders as such on a pro rata basis.

Item 10—Authorization or Issuance of Securi-
ties Otherwise than for Exchange.

If action is to be taken with respect to the
authorization or issuance of any securities
otherwise than in exchange for outstanding
securities of the bank, furnish the following
information:

(a) State the title and amount of securities
to be authorized or issued.

(b) Furnish a description of the material
provisions of the securities such as would be
required in a registration statement filed
pursuant to this part. If the terms of the se-
curities cannot be stated or estimated with
respect to any or all of the securities to be
authorized, because no offering thereof is
contemplated in the proximate future, and if
no further authorization by security holders
for the issuance thereof is to be obtained, it
should be stated that the terms of the securi-
ties to be authorized, including dividend or
interest rates, conversion prices, voting
rights, redemption prices, maturity dates,
and similar matters will be determined by
the board of directors. If the securities are
additional shares of common stock of a class
outstanding, the description may be omitted
except for a statement of the preemptive
rights, if any. Where the statutory provi-
sions with respect to preemptive rights are
so indefinite or complex that they cannot be
stated in summarized form, it will suffice to
make a statement in the form of an opinion
of counsel as to the existence and extent of
such rights.

(c) Describe briefly the transaction in
which the securities are to be issued, includ-
ing a statement as to: (1) The nature and ap-
proximate amount of consideration received
or to be received by the bank, and (2) the ap-
proximate amount devoted to each purpose
so far as determinable, for which the net pro-
ceeds have been or are to be used. If it is im-
practicable to describe the transaction in
which the securities are to be issued, state
the reason, indicate the purpose of the au-
thorization of the securities, and state
whether further authorization for the issu-
ance of the securities by a vote of security
holders will be solicited prior to such issu-
ance.

(d) If the securities are to be issued other-
wise than in a general public offering for
cash, state the reasons for the proposed au-
thorization or issuance and the general ef-
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fect thereof upon the rights of existing secu-
rity holders.

Item 11—Modification or Exchange of Securi-
ties.

If action is to be taken with respect to the
modification of any class of securities of the
bank, or the issuance or authorization for is-
suance of securities of the bank in exchange
for outstanding securities of the bank, fur-
nish the following information:

(a) If outstanding securities are to be
modified, state the title and amount thereof.
If securities are to be issued in exchange for
outstanding securities, state the title and
amount of securities to be so issued, the title
and amount of outstanding securities to be
exchanged therefor, and the basis of the ex-
change.

(b) Describe any material differences be-
tween the outstanding securities and the
modified or new securities in respect of any
of the matters concerning which information
would be required in the description of the
securities in a registration statement filed
under to this part.

(c) State the reasons for the proposed
modification or exchange, and the general ef-
fect thereof upon the rights of existing secu-
rity holders.

(d) Furnish a brief statement as to arrears
in dividends or as to defaults in principal or
interest in respect to the outstanding securi-
ties which are to be modified or exchanged
and such other information as may be appro-
priate in the particular case to disclose ade-
quately the nature and effect of the proposed
action.

(e) Outline briefly any other material fea-
tures of the proposed modification or ex-
change.

Instruction. If the existing security is pres-
ently listed and registered on a national se-
curities exchange, state whether it is in-
tended to apply for listing and registration
of the new or reclassified security on such
exchange or any other exchange. If it is not
intended to make such application, state the
effect of the termination of such listing and
registration.

Item 12—Mergers, Consolidations,
tions and Similar Matters.

Acquisi-

If action is to taken with respect to any
transaction involving (i) the merger or con-
solidation of the bank into or with any other
person or of any other person into or with
the bank, (ii) the acquisition by the bank or
any of its security holders of securities of
another person, (iii) the acquisition by the
bank of any other going business or of the
assets thereof, (iv) the sale or other transfer
of all or any substantial part of the assets of
the bank, or (v) the liquidation or dissolu-
tion of the bank, furnish the following infor-
mation:
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(a) Information about the transaction. Fur-
nish the following information concerning
the bank and (unless otherwise indicated)
each other person: which is to be merged
into the bank or into or with which the bank
is to be merged or consolidated; the business
or assets of which are to be acquired; which
is the issuer of securities to be acquired by
the bank in exchange for all or a substantial
part of the bank’s assets; or which is the is-
suer of securities to be acquired by the bank
or its security holders:

(1) The name, complete mailing address
(including ZIP Code) and telephone number
(including the area code) of the principal ex-
ecutive offices.

(2) A brief description of the general nature
of the business conducted by the other per-
son.

(3) A summary of the material features of
the proposed transaction. If the transaction
is set forth in a written document, file three
copies thereof with the FDIC at the time pre-
liminary copies of the proxy statement and
form of proxy are filed pursuant to §335.204.
The summary shall include, where applica-
ble.

(i) A brief summary of the terms of the
transaction agreement;

(ii) The reasons for engaging in the trans-
action;

(iii) An explanation of any material dif-
ferences in the rights of security holders of
the bank as a result of this transaction;

(iv) A brief statement as to the accounting
treatment of the transaction;

(v) The federal income tax consequences of
the transaction; and

(vi) The information required in the de-
scription of securities in a registration state-
ment (Form F-1, Item 13) filed under this
part, for a security being issued in connec-
tion with the transaction if the security
holders entitled to vote or give an authoriza-
tion or consent with regard to the trans-
action will receive such securities, unless: (i)
the issuer of the securities is not a bank and
would meet the requirements for use of the
SEC’s Form S-3 and elects to furnish infor-
mation required by Item 14(b)(1) of the SEC’s
Schedule 14A (17 CFR 240.14a-101); (ii) capital
stock is to be issued and (iii) securities of
the same class are registered under section
12 of the Exchange Act and either (a) are
listed for trading or admitted to unlisted
trading privileges on a national securities
exchange; or (b) are securities for which bid
and offer quotations are reported in an auto-
mated quotations system operated by a na-
tional securities association.

(4) A brief statement as to dividends in ar-
rears or defaults in principal or interest in
respect of any securities of the bank or of
such other person and as to the effect of the
transaction thereon and such other informa-
tion as may be appropriate in the particular
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case to disclose adequately the nature and
effect of the proposed action.

(5) Furnish in comparative columnar form
on a historical and (if material) pro-forma
basis the selected financial data for the bank
referred to below, for

(a) Each of the last five fiscal years of the
bank (or for the life of the bank and its pred-
ecessors, if less), and

(b) Any additional fiscal years necessary to
keep the information from being misleading.

Instructions to paragraph (a)(5)

1. The purpose of the selected financial
data shall be to supply in a convenient and
readable format selected financial data
which highlight certain significant trends in
the bank’s financial condition and results of
operations.

2. The following items shall be included in
the table of financial data: net interest in-
come; other operating income; provision for
loan and lease losses; income (loss) from con-
tinuing operations; income (loss) from con-
tinuing operations per common share; total
assets; long-term obligations and redeemable
preferred stock and cash dividends declared
per common share. Banks may include addi-
tional items which they believe would en-
hance an understanding of and would high-
light other trends in their financial condi-
tion and results of operations.

Briefly describe, or cross-reference to a
discussion thereof, factors such as account-
ing changes, business combinations or dis-
positions of business operations, that mate-
rially affect the comparability of the infor-
mation reflected in selected financial data.
Discussion of, or reference to, any material
uncertainties should also be included where
such matters might cause the data reflected
herein not to be indicative of the bank’s fu-
ture financial condition or results of oper-
ations.

3. All references to the bank in the table of
selected financial data and in this Item shall
mean the bank and its subsidiaries consoli-
dated.

4. If interim period financial statements
are included, or are required to be included,
banks should consider whether any or all of
the selected financial data need to be up-
dated for such interim periods to reflect a
material change in the trends indicated;
where such updating information is nec-
essary, banks shall provide the information
on a comparative basis unless not necessary
to an understanding of such updating infor-
mation.

(6) In comparative columnar form, histori-
cal and pro forma per share data of the bank
and historical and equivalent pro forma per
share data of the other person for the follow-
ing information items:

(i) Book value per share as of the date se-
lected financial data is presented;
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(ii) Cash dividends declared per share for
the periods for which selected financial data
is presented; and

(ii1) Income (loss) per share for the periods
for which selected financial data is pre-
sented.

Instruction to paragraphs (a)(5) and (a)(6)

For a business combination accounted for
as a purchase, the financial information re-
quired by paragraphs (a)(5) and (a)(6) shall be
presented only for the most recent fiscal
year and interim period. For a business com-
bination accounted for as a pooling, the fi-
nancial information required by paragraphs
(@)(5) and (a)(6) (except for information with
regard to book value) shall be presented for
the most recent three fiscal years and in-
terim period. For a business combination ac-
counted for as a pooling, information with
regard to book value shall be presented as of
the end of the most recent fiscal year and in-
terim period. Equivalent pro forma per share
amounts shall be calculated by multiplying
the pro forma income (loss) per share before
non-recurring charges or credits directly at-
tributable to the transaction, pro forma
book value per share, and the pro forma divi-
dends per share of the bank by the exchange
ratio so that the per share amounts are
equated to the respective values for one
share of the other person.

(7) Pro forma financial information with
respect to the transaction, in accordance
with §335.628.

(8) A statement as to whether any federal
or state regulatory requirements must be
complied with or approval must be obtained
in connection with the transaction and if so
the status of such compliance or approval.

(9) If a report, opinion or appraisal materi-
ally relating to the transaction has been re-
ceived from an outside party, and such re-
port, opinion or appraisal is referred to in
the proxy statement, furnish the same infor-
mation as would be required by Item 9(b) (1)
through (6) of the SEC’s Schedule 13E-3
(8§240.13e-100 of 17 CFR).

(10) A description of any past, present or
proposed material contracts, arrangements,
understandings, relationships, negotiations
for transactions during the periods for which
financial statements are presented or incor-
porated by reference pursuant to this Item
between the other person or its affiliates and
the bank or its affiliates such as those con-
cerning a merger, consolidation or acquisi-
tion; a tender offer or other acquisition of se-
curities; an election of directors; or a sale or
other transfer of a material amount of as-
sets.

(11) As to each class of securities of the
bank or of the other person which is admit-
ted to trading on a national securities ex-
change or with respect to which a market
otherwise exists, and which will be materi-
ally affected by the transaction, state the
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high and low sale prices (or in the absence of
trading in a particular period, the range of
the bid and asked prices) as of the date pre-
ceding public announcement of the proposed
transaction, or if no such public announce-
ment was made, as of the day preceding the
day the agreement or resolution with respect
to the action was made.

(12) A statement as to whether or not rep-
resentatives of the principal accountants for
the current year and for the most recently
completed fiscal year

(i) Are expected to be present at the secu-
rity holders’ meeting;

(ii) Will have the opportunity to make a
statement if they desire to do so; and

(iii) Are expected to be available to re-
spond to appropriate questions.

(b) Information about the bank and other per-
sons. Furnish the information specified
below for the bank and for other persons des-
ignated in paragraph (a) of this Item, if ap-
plicable (hereinafter all references to the
bank should be read to include a reference to
such other person unless the context other-
wise indicates):

(1) Information required by Item 1 of Form
F-2 (§335.312 of this part), description of busi-
ness;

(2) Information required by Item 2 of Form
F-2 (§335.312 of this part) description of prop-
erty;

(3) Information required by Item 3 of Form
F-2 (§335.312 of this part), legal proceedings;

(4) Information required by Item 5 of Form
F-2 (§335.312 of this part), market price of
and dividends on the bank’s common equity
and related stockholder matters;

(5) Financial statements meeting the re-
quirements of subpart F of this part (12 CFR
335.601 et seq.), including financial informa-
tion required with respect to transactions
other than that as to which action is to be
taken as described in this proxy statement;

(6) Item 6 of Form F-2 (§335.312 of this
part), selected financial data;

(7) Item 8 of Form F-2 (§335.312 of this
part), financial statements and supple-
mentary data;

() Item 7 of Form F-2 (§335.312 of this
part), management’s discussion and analysis
of financial condition and results of oper-
ations; and

(9) Items 4, 5, 6, 7 and 8 of this Form F-5.

(c) If the other person is not subject to the
reporting requirements of either section
13(a) or 15(d) of the Exchange Act, furnish:

(1) The financial statements that would
have been required to be included in an an-
nual report to security holders pursuant to
§335.203 of this part had the company been
required to furnish such a report: Provided,
however, That the balance sheet for the year
preceding the latest full fiscal year and the
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income statements for the two years preced-
ing the latest full fiscal year need not be au-
dited if they have not previously been au-
dited. In any case, such financial statements
need be audited only to the extent prac-
ticable.

(2) The quarterly financial and other infor-
mation that would have been required had
the company been required to file Form F—4
(8335.331 of this part) for the most recent
quarter for which such a report would have
been on file at the time the proxy statement
is mailed or for a period ending as of a more
recent date.

(3) A brief description of the business done
by the company which indicates the general
nature and scope of the business.

(4) The information required by paragraphs
(b)(4) and (6) through (8) of this Item 12 and
the information required by items 4, 5, 6, 7
and 8 of this Form F-5.

(5) Schedule VI—Allowance for Possible
Loan and Lease Losses.

(d) Additional method of incorporation by ref-
erence. In lieu of the provision of information
about the bank and other persons required in
paragraph (b) of this Item, the bank may in-
corporate by reference into the proxy state-
ment the information required by this Item
if it is contained in an annual report sent to
security holders pursuant to the requirement
of §335.203 of this part with respect to the
same meeting or solicitation of consents or
authorizations as that to which the proxy
statement relates, provided such information
substantially meets the requirements of the
appropriate portions of paragraph (b)(3) of
this Item.

(e) Certain nonbank persons. Where a party
to the transaction (other than the bank) is
eligible to use SEC Form S-2 or S-3, the
bank may comply with this Item by provid-
ing the information for the other party that
would be required by SEC Schedule 14A (17
CFR 240.14a-101).

Instructions to Item 12. 1. One copy of the
definitive proxy statement filed with the
FDIC shall include a manually signed copy of
the accountant’s report. If the financial
statements are incorporated by reference, a
manually signed copy of the accountant’s re-
port shall be filed with the definitive proxy
statement.

2. Any or all of the required financial
statements and related information which
are not material for the exercise of prudent
judgment in regard to the matter to be acted
upon may be omitted.

3. If the bank or any of its securities or as-
sets is to be acquired by other persons, the
information regarding the other persons that
is required by this item, other than informa-
tion required by paragraphs (a) (1) through
(3) and (a) (9) through (11) of this Item, need
be provided only to the extent that: (1) The
bank or its security holders who are entitled
to vote or give an authorization or consent
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with regard to the action will become or re-
main security holders of the other persons;
or (2) such information is otherwise material
to an informed voting decision.

4. If the plan being voted on involves only
the bank and one or more of its totally held
subsidiaries and does not involve a liquida-
tion of the bank or a spin-off, the informa-
tion required by this Item, other than infor-
mation required by paragraphs (a) (1)
through (4) and (a) (8) through (11) of this
Item, may be omitted.

Item 13—Financial Statements.

(a) If action is to be taken with respect to
any matter specified in items 10, 11, or 12
above, furnish audited financial statements
of the bank and its subsidiaries such as
would be required in a registration state-
ment filed under this part. In addition, the
latest available interim date balance sheet
and statement of income for the interim pe-
riod between the end of the last fiscal year
and the interim balance sheet date, and com-
parable prior period, shall be furnished. All
schedules, except schedule VI—Allowance for
Possible Loan and Lease Losses may be
omitted.

(b) If action is to be taken with respect to
any matter specified in item 12, furnish for
each person specified therein, other than the
bank, financial statements such as would be
required in a registration statement filed
under this part. In addition, the latest avail-
able interim date balance sheet and state-
ment of income for the interim period be-
tween the end of the last fiscal year and the
interim balance sheet date, and comparable
prior period, shall be furnished. However, the
following may be omitted:

(1) All schedules, except schedule VI—AI-
lowance for Possible Loan and Lease Losses;
and

(2) Statements for a subsidiary, all of the
stock of which is owned by the bank, that is
included in the consolidated statement of
the bank and its subsidiaries. Such state-
ments shall be audited, if practicable.

(c) Notwithstanding the provisions of this
Item, any or all of the information required
by paragraph (a) of this Item, not material
for the exercise of prudent judgment in re-
gard to the matter to be acted upon may be
omitted. In the usual case the information is
deemed material to the exercise of prudent
judgment where the matter to be acted upon
is the authorization or issuance of a material
amount of senior securities, but the informa-
tion is not deemed material where the mat-
ter to be acted upon is the authorization or
issuance of common stock, otherwise than in
an exchange, merger, consolidation, acquisi-
tion or similar transaction, the authoriza-
tion of preferred stock without present in-
tent to issue or the authorization of pre-
ferred stock for issuance for cash in an
amount constituting fair value.
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(d) The statement may incorporate by ref-
erence any financial statements contained in
an annual report sent to security holders
under §335.203 with respect to the same
meeting as that to which the statements re-
late, provided such financial statements sub-
stantially meet the requirements of this
item.

Item 14—Action With Respect to Reports.

If action is to be taken with respect to any
report of the bank or of its directors, offi-
cers, or committees or any minutes of meet-
ings of its security holders, furnish the fol-
lowing information:

(a) State whether or not such action is to
constitute approval or disapproval of any of
the matters referred to in such reports or
minutes.

(b) Identify each of such matters which it
is intended will be approved or disapproved,
and furnish the information required by the
appropriate item or items of this schedule
with respect to each such matter.

Item 15—Matters Not Required To Be Submit-
ted.

If action is to be taken with respect to any
matter which is not required to be submitted
to a vote of security holders, state the na-
ture of such matter, the reasons for submit-
ting it to a vote of security holders and what
action is intended to be taken by the man-
agement in the event of a negative vote on
the matter by the security holders.

Item 16—Amendment of Charter; Bylaws; or
Other Documents.

If action is to be taken with respect to any
amendment of the bank’s charter, bylaws, or
other documents as to which information is
not required above, state briefly the reasons
for and general effect of such amendment.

Instruction. Where the matter to be acted
upon is the classification of directors state
whether vacancies which occur during the
year may be filled by the board of directors
to serve only until the next annual meeting
or may be so filled for the remainder of the
full term.

Item 17—Other Proposed Action.

If action is to be taken with respect to any
matter not specifically referred to above, de-
scribe briefly the substance of each such
matter in substantially the same degree of
detail as is required by items 5 to 18, inclu-
sive, above.

Item 18. Voting Procedures

As to each matter which is to be submitted
to a vote of security holders, furnish the fol-
lowing information:

(a) State the vote required for approval or
election, other than for the approval of audi-
tors.
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(b) Disclose the method by which votes will
be counted, including the treatment and ef-
fect of abstentions and broker non-votes
under applicable state law as well as bank
charter and by-law provisions.

Item 19—Acquisition or Disposition of Prop-
erty.

If action is to be taken with respect to the
acquisition or disposition of any property,
furnish the following information:

(a) Describe briefly the general character
and location of the property.

(b) State the nature and amount of consid-
eration to be paid or received by the issuer
or any subsidiary. To the extent practicable,
outline briefly the facts bearing upon the
question of the fairness of the consideration.

(c) State the name and address of the
transferer or transferee, as the case may be,
and the nature of any material relationship
of such person to the issuer or any affiliate
of the issuer.

(d) Outline briefly any other material fea-
tures of the contract or transaction.

Item 20—Restatement of Accounts.

If action is to be taken with respect to the
restatement of any asset, capital, or surplus
account of the bank, furnish the following
information:

(a) State the nature of the restatement and
the date as of which it is to be effective.

(b) Outline briefly the reasons for the re-
statement and for the selection of the par-
ticular effective date.

(c) State the name and amount of each ac-
count (including any reserve accounts) af-
fected by the restatement and the effect of
the restatement thereon. Tabular presen-
tation of the amounts shall be made when
appropriate, particularly in the case of re-
capitalizations.

(d) To the extent practicable, state wheth-
er and the extent, if any, to which the re-
statement will, as of the date thereof, alter
the amount available for distribution to the
holders of equity securities.

Item 21—Compliance with Section 16(a) of the
Exchange Act.

Every bank having a class of equity securi-
ties registered pursuant to section 12 of the
Exchange Act (15 U.S.C. 78l) shall:

(a) Based solely upon a review of Forms F-
7 (§335.420) and F-8 (§335.421) and amend-
ments thereto furnished to the bank during
its most recent fiscal year, and Forms F-8A
(§335.422) and amendments thereto furnished
to the bank with respect to its most recent
fiscal year, and any written representation
referred to in paragraph (b)(2)(i) of this item:

(1) ldentify each person who, at any time
during the fiscal year, was a director, officer,
beneficial owner of more than 10 percent of
any class of equity securities of a bank reg-
istered pursuant to section 12 of the Ex-
change Act, (‘“‘reporting person’’) that failed
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to file on a timely basis, as disclosed in the
above Forms, reports required by section
16(a) of the Exchange Act during the most
recent fiscal year or prior fiscal years.

(2) For each such person, set forth the
number of late reports, the number of trans-
actions that were not reported on a timely
basis, and any known failure to file a re-
quired Form.

Note: The disclosure requirement is based
on a review of the forms submitted to the
bank during and with respect to its most re-
cent fiscal year, as specified above. Accord-
ingly, a failure to file timely need only be
disclosed once. For example, if in the most
recently concluded fiscal year a reporting
person filed a Form F-8 disclosing a trans-
action that took place in the prior fiscal
year, and should have been reported in that
year, the bank should disclose that late fil-
ing and transaction pursuant to this item 21
with respect to the most recently concluded
fiscal year, but not in material filed with re-
spect to subsequent years.

(b) With respect to the disclosure required
by paragraph (a) of this item:

(1) A form received by the bank within
three calendar days of the required filing
date may be presumed to have been filed
with the FDIC by the required filing date.

(2) If the bank: (i) Receives a written rep-
resentation from the reporting person that
no Form F-8A is required; and (ii) Maintains
the representation for two years, making a
copy available to the FDIC or its staff upon
request, the bank need not identify such re-
porting person pursuant to paragraph (a) of
this section as having failed to file a Form
F-8A with respect to that fiscal year.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55556, Dec. 14, 1983; 54 FR 53576, Dec. 29,
1989; 57 FR 4702, Feb. 7, 1992; 57 FR 58136, Dec.
9, 1992; 59 FR 67171, Dec. 29, 1994]

§335.213 Form for information state-
ment (Form F-5A).

FORM F-5A

INFORMATION STATEMENT

NOTE: Where any item, other than item 5,
calls for information with respect to any
matter to be acted upon at the meeting, such
item need be answered only with respect to
proposals to be made by the bank.

Except as otherwise specifically provided,
where any item calls for information for a
specified period in regard to directors, offi-
cers or other persons holding specified posi-
tions or relationships, the information shall
be given in regard to any person who held
any of the specified positions or relation-
ships at any time during the period. How-
ever, information need not be included for
any portion of the period during which such
person did not hold any such position or re-
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lationship provided a statement to that ef-
fect is made.

Small Business Issuers: A ““‘small business is-
suer”’, as defined under 17 CFR 240.12b-2 has
the option of providing financial and other
item disclosure in conformance with Regula-
tion S-B of the Securities and Exchange
Commission (17 CFR Part 228) in lieu of the
following referenced disclosure requirements
set forth in §335.212 Item 4(b)(1)(xi); ltem 5,
paragraph (d); Item 6, paragraphs (a) through
(d); Item 7, paragraphs (a) and (c); ltem 8,
paragraph (c); Item 10, paragraph (b); Item
12, paragraphs (2)(3)(vi), (a)(5), (a)(6). (a)(7),
(b)(1) through (b)(8), (c)(1) through (c)(4), and
(e); and Item 13. If there is no comparable
disclosure requirement in Regulation S-B, a
small business issuer need not provide the
information requested. The definition of
“small business issuer’, generally includes
banks with annual revenues of less than $25
million, whose voting stock does not have a
public float of $25 million or more.

Item 1. Information required by items of Form
F-5 (12 CFR 335.212). Furnish the information
called for by all of the items of Form F-5 (12
CFR 335.212) (other than items 1, 3, and 4
thereof) which would be applicable to any
matter to be acted upon at the meeting if
proxies were to be solicited in connection
with the meeting.

Item 2. Statement that proxies are not solic-
ited. The following statement shall be set
forth on the first page of the information
statement in bold-face type:

WE ARE NOT ASKING YoUu FOR A PROXY AND
You ARE REQUESTED NOT TOo SEND Us A
PROXY

Item 3. Date, time and place of meeting. State
the date, time and place of the meeting of se-
curity holders, unless that information is
otherwise disclosed in material furnished to
security holders with the information state-
ment.

Item 4. Interest of certain persons in or oppo-
sition to matters to be acted upon. (a) Describe
briefly any substantial interest, direct or in-
direct, by security holdings or otherwise, of
each of the following persons in any matter
to be acted upon, other than elections to of-
fice:

(1) Each person who has been a director or
officer of the bank at any time since the be-
ginning of the last fiscal year.

(2) Each nominee for election as a director
of the bank.

(3) Each associate of the foregoing persons.

(b) Give the name of any director of the
bank who has informed the bank in writing
that he intends to oppose any action to be
taken by the bank at the meeting and indi-
cate the action which he intends to oppose.

Item 5. Proposals by security holders. If any
security holder entitled to vote at the meet-
ing has submitted to the bank a reasonable
time before the information statement is to
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be transmitted to security holders a pro-
posal, other than elections to office, which is
accompanied by notice of his intention to
present the proposal for action at the meet-
ing, make a statement to that effect, iden-
tify the proposal and indicate the disposition
proposed to be made of the proposal by the
bank at the meeting.

Instructions. 1. This item need not be an-
swered as to any proposal submitted with re-
spect to an annual meeting if the proposal is
submitted less than 60 days in advance of a
day corresponding to the date of mailing a
proxy statement or information statement
in connection with the last annual meeting
of security holders.

2. If the bank intends to rule a proposal out
of order, the FDIC shall be so advised at the
time preliminary copies of the information
statement are filed with the FDIC, together
with a statement of the reasons why the pro-
posal is not deemed to be a proper subject for
action by security holders.

[46 FR 25208, May 5, 1981, as amended at 59
FR 67173, Dec. 29, 1994]

§335.214 Obligation of banks in com-
municating with beneficial owners.

(a) If the bank knows that securities
of any class entitled to vote at a meet-
ing are held of record by a broker, deal-
er, bank, association or other entity
that exercises fiduciary powers in
nominee name or otherwise, the bank
shall:

(1) By first class mail or other equal-
ly prompt means:

(i) Inquire of each such record holder:

(A) Whether other persons are the
beneficial owners of such securities,
and if so, the number of copies of the
proxy and other soliciting material (or
if applicable, the number of copies of
the information statement) necessary
to supply such material to such bene-
ficial owners.

(B) In the case of an annual (or spe-
cial meeting in lieu of the annual)
meeting, or written consents in lieu of
such meeting, at which directors are to
be elected, the number of copies of the
annual report to security holders nec-
essary to supply such report to bene-
ficial owners to whom such reports are
to be distributed by such record holder
or its nominee and not by the bank;
and

(C) If the record holder has an obliga-
tion under 17 CFR 240.14b-1(b)(3) or 17
CFR 240.14b-2(b)(4) (ii) and (iii), wheth-
er an agent has been designated to act
on its behalf in fulfilling such obliga-
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tion and, if so, the name and address of
such agent; and

(D) Whether it holds the bank’s secu-
rities on behalf of any respondent bank
and, if so, the name and address of each
such respondent bank; and

(ii) Indicate to each such record hold-
er:

(A) Whether the bank, pursuant to
paragraph (c) of this section, intends to
distribute the annual report to secu-
rity holders to beneficial owners of its
securities whose names, addresses and
securities positions are disclosed pur-
suant to 17 CFR 240.14b-1(b)(3) and 17
CFR 240.14b-2(b)(4)(ii) and (iii);

(B) The record date; and

(C) At the option of the bank, any
employee benefit plan established by
an affiliate of the bank that holds secu-
rities of the bank that the bank elects
to treat as exempt employee benefit
plan securities;

(2) Upon receipt of a record holder’s
or respondent bank’s response indicat-
ing, pursuant to 17 CFR 240.14b-
2(b)(1)(i), the names and addresses of
its respondent banks, within one busi-
ness day after the date such response is
received, make an inquiry of and give
notification to each such respondent
bank in the same manner required by
paragraph (a)(1) of this section; Pro-
vided, however, the inquiry required by
paragraphs (a)(1) and (2) of this section
shall not cover beneficial owners of ex-
empt employee benefit plan securities;

(3)(i) Make the inquiry required by
paragraph (a)(1) of this section:

(A) If the bank intends to solicit
proxies, consents or authorizations:

(1) At least 20 business days prior to
the record date of the meeting of secu-
rity holders; or

(2) If such inquiry is impracticable 20
business days prior to the record date
of a special meeting, as many days be-
fore the record date as practicable; or

(3) If consents or authorizations are
solicited, and such inquiry is imprac-
ticable 20 days before the earliest date
on which they may be used to effect
corporate action, as many days before
that date as is practicable; or

(4) At such later time as the rules of
a national securities exchange on
which the class of securities in ques-
tion is listed may permit for good
cause shown; or
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(B) If the bank does not intend to so-
licit proxies, consents or authoriza-
tions, the earlier of:

(1) At least 20 business days prior to
the record date of the meeting of secu-
rity holders or the record date of writ-
ten consents in lieu of a meeting; or

(2) At least 20 business days prior to
the date the information statement is
required to be sent or given pursuant
to §335.201(b).

(ii) Provided, however, that if a record
holder or respondent bank has in-
formed the bank that a designated of-
fice(s) or department(s) is to receive
such inquiries, the inquiry shall be
made to such designated office(s) or de-
partment(s);

(4) Supply in a timely manner, each
record holder and respondent bank of
whom the inquiries required by para-
graphs (a)(1) and (a)(2) of this section
are made with copies of the proxy,
other proxy soliciting material (or if
applicable, copies of the information
statement), and/or the annual report to
security holders, in such quantities, as-
sembled in such form and at such
place(s), as the record holder may rea-
sonably request in order to send such
material to each beneficial owner of se-
curities who is to be furnished with
such material by the record holder or
respondent bank; and

(5) Upon the request of any record
holder or respondent bank that is sup-
plied with proxy soliciting material,
information statements, and/or annual
reports to security holders pursuant to
paragraph (a)(4) of this section, pay its
reasonable expenses for completing the
mailing of such material to beneficial
owners.

NoTE 1: If the bank’s list of security hold-
ers indicates that some of its securities are
registered in the name of a clearing agency
registered pursuant to section 17A of the Act
(e.g., ““Cede & Co.,”” nominee for the Deposi-
tory Trust Company), the bank shall make
appropriate inquiry of the clearing agency
and thereafter of the participants in such
clearing agency who may hold on behalf of a
beneficial owner or respondent bank, and
shall comply with the above paragraph with
respect to any such participant (see 17 CFR
240.14a-1(i)).

NOTE 2: The attention of banks is called to
the fact that each broker, dealer, bank, asso-
ciation or other entity that exercises fidu-
ciary powers has an obligation under 17 CFR
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240.14b-1 and 17 CFR 240.14b-2 (except as pro-
vided therein with respect to employee bene-
fit plan securities held in nominee name)
and, with respect to brokers and dealers, ap-
plicable self-regulatory requirements to ob-
tain and forward, within the time periods
prescribed therein: Proxies (or in lieu thereof
requests for voting instructions) and proxy
soliciting materials (or if applicable, copies
of the information statement) to beneficial
owners on whose behalf it holds securities;
and annual reports to security holders to
beneficial owners on whose behalf it holds se-
curities, unless the bank has notified the
record holder or respondent bank that it has
assumed responsibility to mail such material
to beneficial owners whose names, addresses
and securities positions are disclosed pursu-
ant to 17 CFR 240.14b-1(b)(3) and 17 CFR
240.14b-2(b)(4)(ii) and (iii).

NoOTE 3: The attention of banks is called to
the fact that banks have an obligation, pur-
suant to paragraph (d) of this section, to
cause proxies (or in lieu thereof requests for
voting instructions), proxy soliciting mate-
rial (or if applicable, copies of the informa-
tion statement) and annual reports to secu-
rity holders to be furnished, in a timely
manner, to beneficial owners of exempt em-
ployee benefit plan securities.

NOTE 4: The requirement for sending an an-
nual report to security holders of record hav-
ing the same address will be satisfied by
sending at least one report to a holder of
record at that address provided that those
holders of record to whom the report is not
sent agree thereto in writing. This procedure
is not available, however, where banks, asso-
ciations, other entities that exercise fidu-
ciary powers, brokers, dealers and other per-
sons hold securities in nominee accounts or
‘“‘street names’ on behalf of beneficial own-
ers, and such persons are not relieved of any
obligation to obtain or send such annual re-
port to the beneficial owners.

(b) Any bank requesting pursuant to
17 CFR 240.14b-1(b)(3) and 17 CFR
240.14b-2(b)(4) (ii) and (iii) a list of
names, addresses and securities posi-
tions of beneficial owners of its securi-
ties who either have consented or have
not objected to disclosure of such infor-
mation shall:

(1) By first class mail or other equal-
ly prompt means, inquire of each
record holder and each respondent
bank identified to the bank pursuant
to 17 CFR 240.14b-2(b)(4)(i) whether
such record holder or respondent bank
holds the bank’s securities on behalf of
any respondent banks and, if so, the
name and address of each such respond-
ent bank;
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(2) Request such list to be compiled
as of a date no earlier than five busi-
ness days after the date of bank’s re-
quest is received by the record holder
or respondent bank; Provided, however,
that if the record holder or respondent
bank has informed the bank that a des-
ignated office(s) or department(s) is to
receive such requests, the request shall
be made to such designated office(s) or
department(s);

(3) Make such request to the follow-
ing persons that hold the bank’s securi-
ties on behalf of beneficial owners: all
brokers, dealers, banks, associations
and other entities that exercise fidu-
ciary powers; Provided, however, such
request shall not cover beneficial own-
ers of exempt employee benefit plan se-
curities as defined in 17 CFR 240.14a-
1(d)(1); and, at the option of the bank,
such request may give notice of any
employee benefit plan established by
an affiliate of the bank that holds secu-
rities of the bank that the bank elects
to treat as exempt employee benefit
plan securities;

(4) Use the information furnished in
response to such request exclusively
for purposes of corporate communica-
tions; and

(5) Upon the request of any record
holder or respondent bank to whom
such request is made, pay the reason-
able expenses, both direct and indirect,
of providing beneficial owner informa-
tion.

NOTE: A bank will be deemed to have satis-
fied its obligations under paragraph (b) of
this section by requesting consenting and
non-objecting beneficial owner lists from a
designated agent acting on behalf of the
record holder or respondent bank and paying
to that designated agent the reasonable ex-
penses of providing the beneficial owner in-
formation.

(c) A bank, at its option, may mail
its annual report to security holders to
the beneficial owners whose identifying
information is provided by record hold-
ers and respondent banks, pursuant to
17 CFR 240.14b-1(b)(3) and 17 CFR
240.14b-2(b)(4) (ii) and (iii), provided
that such bank notifies the record
holders and respondent banks, at the
time it makes the inquiry required by
paragraph (a) of this section, that the
bank will mail the annual report to se-
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curity holders to the beneficial owners
so identified.

(d) If a bank furnishes information
statements to, or solicits proxies, con-
sents or authorizations from record
holders and respondent banks who hold
securities on behalf of beneficial own-
ers, the bank shall cause proxies (or in
lieu thereof requests for voting instruc-
tions), proxy soliciting material (or if
applicable, copies of the information
statement) and annual reports to secu-
rity holders to be furnished, in a time-
ly manner, to beneficial owners of ex-
empt employee benefit plan securities.

[54 FR 53586, Dec. 29, 1989, as amended at 59
FR 67173, Dec. 29, 1994]

§335.220 Special provisions applicable
to election contests.

(a) Solicitations to which the section
applies. This section applies to any so-
licitation subject to this subpart B by
any person or group of persons for the
purpose of opposing a solicitation sub-
ject to this subpart B by any other per-
son or group of persons with respect to
the election or removal of directors at
any annual or special meeting of secu-
rity holders.

(b) Solicitations prior to furnishing re-
quired statement. Notwithstanding the
provisions of §335.201 a solicitation sub-
ject to §335.220 may be made prior to
furnishing security holders a written
statement containing the information
specified in Form F-5 with respect to
such solicitation: Provided, That—

(1) No form of proxy is furnished to
security holders prior to the time the
written proxy statement required by
§335.201 is furnished to security hold-
ers: Provided, however, that this para-
graph (b)(1) shall not apply where a
proxy statement then meeting the re-
quirements of Form F-5 has been fur-
nished to security holders by or on be-
half of the person making the solicita-
tion;

(2) The identity of the participants in
the solicitation (as defined in Instruc-
tion 3 of Item 3 of Form F-5 (§335.212))
and a description of their interests, di-
rect or indirect, by security holdings or
otherwise, are set forth in each com-
munication published, sent or given to
security holders in connection with the
solicitation;
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(3) A written proxy statement meet-
ing the requirements of this Subpart B
is sent or given to security holders so-
licited pursuant to this paragraph (b)
at the earliest practicable date.

(c) Solicitations prior to furnishing re-
quired statement—filing requirements.
Three copies of any soliciting material
proposed to be sent or given to security
holders prior to the furnishing of the
proxy statement required by §335.201
shall be filed with the FDIC in prelimi-
nary form, at least five business days
prior to the date copies of such mate-
rial are first sent or given to security
holders, or such shorter period as the
FDIC may authorize upon a showing of
good cause therefor.

(d) Application of this section to annual
report. Notwithstanding the provisions
of §335.203 three copies of any portion
of the annual report referred to in that
section that comments upon or refers
to any solicitation subject to this sec-
tion, or to any participant in any such
solicitation, other than the solicitation
by the management, shall be filed with
the FDIC as proxy material subject to
this subpart B. Such portion of the an-
nual report shall be filed with the FDIC
in preliminary form at least five busi-
ness days prior to the date copies of
this report are first sent or given to se-
curity holders.

(e) Application of §335.204. The provi-
sions of §335.204(c) through (f) shall
apply, to the extent pertinent, to solic-
iting material subject to paragraphs (c)
and (d) of this section.

(f) Use of reprints or reproductions. In
any solicitation subject to this section,
soliciting material that includes, in
whole or in part, any reprints or repro-
ductions of any previously published
material shall:

(1) sState the name of the author and
publication, the date of prior publica-
tion, and identify any person who is
quoted without being named in the pre-
viously published material.

(2) Except in the case of a public offi-
cial document or statement, state
whether or not the consent of the au-
thor and publication has been obtained
to the use of the previously published
material as proxy soliciting material.

(3) If any participant using the pre-
viously published material, or anyone
on his behalf, paid, directly or indi-

§335.221

rectly, for the preparation or prior pub-
lication of the previously published
material, or has made or proposes to
make any payments or give any other
consideration in connection with the
publication or republication of such
material, state the circumstances.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55564, Dec. 14, 1983; 54 FR 53587, Dec. 29,
1989; 59 FR 67174, Dec. 29, 1994]

§335.221 Form for statement in elec-
tion contests (Form F-6).

FORM F-6
STATEMENT IN ELECTION CONTEST

GENERAL INSTRUCTIONS

All items shall be answered but the text of
any item may be omitted provided the an-
swers thereto are prepared in the manner
specified in §335.361. If an item is inapplica-
ble or the answer is in the negative, so state.
The information called for by items 2(a) and
3(a) or a fair summary thereof is required to
be included in all preliminary soliciting ma-
terial by §335.220.

Item 1—Bank, State the name and address of
the bank.

Item 2—Identity and Background of Partici-
pant.

(a) State the following:

(1) Your name and business address.

(2) Your present principal occupation or
employment and the name, principal busi-
ness, and address of any corporation or other
organization in which such employment is
carried on.

(b) State the following:

(1) Your residence address.

(2) Information as to all material occupa-
tions, positions, offices, or employments dur-
ing the last ten years, giving starting and
ending dates of each and the name, principal
business, and address of any business cor-
poration or other business organization in
which each such occupation, position, office,
or employment was carried on.

(c) State whether or not you are or have
been a participant in any other proxy con-
test involving the bank or other corpora-
tions within the past ten years. If so, iden-
tify the principals, the subject matter and
your relationship to the parties and the out-
come.

(d) State whether or not, during the past
ten years, you have been convicted in a
criminal proceeding (excluding traffic viola-
tions or similar misdemeanors) and, if so,
give dates, nature of conviction, name and
location of court, and penalty imposed or
other disposition of the case. A negative an-
swer to this subitem need not be included in
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the statement or other proxy soliciting ma-
terial.

Item 3—Interests in Securities of the Bank.

(a) State the amount of each class of secu-
rities of the bank that you own beneficially,
directly, or indirectly.

(b) State the amount of each class of secu-
rities of the bank that you own of record but
not beneficially.

(c) State with respect to the securities
specified in (a) and (b) the amounts acquired
within the past two years, the dates of acqui-
sition and the amounts acquired on each
date.

(d) If any part of the purchase price or
market value of any of the shares specified
in paragraph (c) is represented by funds bor-
rowed or otherwise obtained for the purpose
of acquiring or holding such securities, so
state and indicate the amount of the indebt-
edness as of the latest practicable date. If
such funds were borrowed or obtained other-
wise than under a margin account or bank
loan in the regular course of business of a
bank, broker, or dealer, briefly describe the
transaction, and state the names of the par-
ties.

(e) State whether or not you are a party to
any contracts, arrangements or understand-
ings with any person with respect to any se-
curities of the bank, including but not lim-
ited to joint ventures, loan or option ar-
rangements, puts or calls, guarantees
against loss or guarantees of profits, division
of losses or profits, or the giving or with-
holding of proxies. If so, name the persons
with whom such contracts, arrangements, or
understandings exist and give the details
thereof.

(f) State the amount of securities of the
bank owned beneficially, directly, or indi-
rectly by each of your associates and the
name and address of each such associate.

(g) State the amount of each class of secu-
rities of any parent or subsidiary of the bank
which you own beneficially, directly, or indi-
rectly.

Item 4—Further Matters.

(a) Describe the time and circumstances
under which you became a participant in the
solicitation and state the nature and extent
of your activities or proposed activities as a
participant.

(b) Furnish for yourself and your associ-
ates the information required by item 7 of
Form F-5 (§335.212).

(c) State whether or not you or any of your
associates have any arrangement or under-
standing with any person;

(1) With respect to any future employment
by the bank or its affiliates; or

(2) With respect to any future transactions
to which the bank or any of its affiliates will
or may be a party. If so, describe such ar-
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rangement or understanding and state the
names of the parties thereto.

(d) State the total amount contributed and
proposed to be contributed by you in further-
ance of the solicitation, directly or indi-
rectly, if such amount exceeds or will exceed
$500 in the aggregate.

Item 5—Signature.

The statement shall be dated and signed in
the following manner:

I certify that the statements made in this
statement are true, complete, and correct, to
the best of my knowledge and belief.

(Signature of participant or authorized rep-
resentative)
Date

Instruction. If the statement is signed on
behalf of participant by the latter’s author-
ized representative, evidence of the rep-
resentative’s authority to sign on behalf of
such participant shall be filed with the state-
ment.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55556, Dec. 14, 1983]

§335.222 Notice of Exempt Solicitation
to be included in statements sub-
mitted by or on behalf of a person
pursuant to §335.204(1) (Form F-
6A).

FORM F-6A—NOTICE OF EXEMPT SOLICITATION
1. Name and address of the Bank:

2. Name of person relying on exemption:

3. Address of person relying on exemption:

4. Written materials. Attach written mate-
rial required to be submitted pursuant to
§335.204(1).

[59 FR 67174, Dec. 29, 1994]

Subpart C—Bank Reporting

§335.301 Requirement of registration
statement.

Securities of a bank (other than a for-
eign bank) shall be registered under the
provisions of either section 12(b) or sec-
tion 12(g) of the act by filing a state-
ment in conformity with the require-
ments of Form F-1 (or Form F-10, in
the case of registration of an addi-
tional class of securities). Securities of
a foreign bank shall be registered in
conformity with applicable require-
ments of SEC Form 20-F (17 CFR
249.220f). No registration shall be re-
quired under the provisions of section
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12(b) or section 12(g) of the act of any
warrant or certificate evidencing a
right to subscribe to or otherwise ac-
quire a security of a bank if such war-
rant or certificate by its terms expires
within 90 days after the issuance there-
of.

Note to Small Business Issuers: a ‘‘small
business issuer’, as defined under 17 CFR
240.12b-2 has the option of providing the dis-
closure required by SEC Form 10-SB, op-
tional form for the registration of securities
of a small business issuer (17 CFR 249.210b),
in lieu of the disclosure requirements set
forth in Form F-1 (§335.309a). The definition
of “small business issuer’”, generally in-
cludes banks with annual revenues of less
than $25 million, whose voting stock does
not have a public float of $25 million or
more.

[46 FR 25208, May 5, 1981, as amended at 59
FR 67174, Dec. 29, 1994]

§335.302 Registration of securities of
successor bank.

(a) Where in connection with a suc-
cession by merger, consolidation, ex-
change of securities or acquisition of
assets, equity securities of a bank,
holders of any class of equity securities
not previously registered under section
12 of the act, are issued to the holders
of any class of equity securities of an-
other bank which is registered under
section 12(g) of the act, the class of se-
curities so issued shall be deemed to be
registered under section 12(g) of the act
unless upon consummation of the suc-
cession such class is exempt from such
registration or all securities of such
class are held of record by less than 300
persons.

(b) Where in connection with a suc-
cession by merger, consolidation, ex-
change of securities or acquisition of
assets, equity securities of a bank,
which are not registered under section
12 of the act, are issued to the holders
of any class of equity securities of an-
other issuer which is required to file a
registration statement under section
12(g) of the act but has not yet done so,
the duty to file such statement shall be
deemed to have been assumed by the
bank whose class of securities is so is-
sued and such bank shall file a reg-
istration statement under section 12(g)
of the act with respect to such class
within the period of time the prede-
cessor bank would have been required

§335.305

to file such a statement, or within such
extended period of time as the FDIC
may authorize upon application under
§335.358 unless upon consummation of
the succession such class is exempt
from such registration or all securities
of the class are held of record by less
than 300 persons.

§335.303 Registration effective as to
class or series.

Depending upon whether the security
is to be listed on an exchange, registra-
tion shall become effective as provided
in section 12(d) or section 12(g)(1) of the
act as to the entire class of such secu-
rity, then or thereafter authorized. If,
however, a class of security is issuable
in two or more series with different
terms, each such series shall be deemed
a separate class for the purposes of this
paragraph.

§335.304 Acceleration of effectiveness
of registration.

A request for acceleration of the ef-
fective date of registration shall be
made in writing by either the bank, an
exchange, or both and shall briefly de-
scribe the reasons therefor.

§335.305 Exchange certification.

(a) Certification that a security has
been approved by an exchange for list-
ing and registration under section 12(d)
of the act shall be made by the govern-
ing committee or other corresponding
authority of the exchange.

(b) The certification shall specify: (1)
The approval of the exchange for list-
ing and registration; (2) the title of the
security so approved; (3) the date of fil-
ing with the exchange of the registra-
tion statement and of any amendments
thereto; and (4) any conditions imposed
on such certification. The exchange
shall promptly notify the FDIC of the
partial or complete satisfaction of any
such conditions.

(c) The certification may be made by
telegram but in such case shall be con-
firmed in writing. All certifications in
writing and all amendments thereto
shall be filed with the FDIC in dupli-
cate and at least one copy shall be
manually signed by the appropriate ex-
change authority.

(d) The date of receipt by the FDIC of
the certification approving a security
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for listing and registration shall be the
date on which the certification is actu-
ally received by the FDIC, or the date
on which the registration statement to
which the certification relates is actu-
ally received by the FDIC, whichever
date is later.

(e) If an amendment to the registra-
tion statement is filed with the ex-
change and with the FDIC after the re-
ceipt by the FDIC of the certification
of the exchange approving the security
for listing and registration, the certifi-
cation, unless withdrawn, shall be
deemed made with reference to the
statement as amended.

(f) An exchange may, by notice to the
FDIC, withdraw its certification prior
to the time that the registration to
which it relates first becomes effective
pursuant to paragraph (b) of this sec-
tion.

(g) An exchange may suspend from
trading a bank security listed and reg-
istered thereon in accordance with its
rules. Suspension of trading shall not
terminate the registration of any bank
security.

§335.306 When securities are deemed
to be registered.

A class of securities with respect to
which a registration statement has
been filed under section 12 of the act
shall be deemed to be registered for the
purposes of sections 13, 14 and 16 of the
act and the regulations in this part
only when such registration statement
has become effective as provided in sec-
tion 12, and securities of said class
shall not be subject to sections 13, 14
and 16 of the act until such registra-
tion statement has become effective as
provided in section 12.

§335.307 Exemptions for American de-
pository receipts and certain for-
eign securities.

(a)(1) Securities of any class issued
by any foreign bank shall be exempt
from section 12(g) of the act if the class
has fewer than 300 holders resident in
the United States. This exemption
shall continue until the next fiscal
year end at which the bank has a class
of equity securities held by 300 or more
persons resident in the United States.
For the purpose of determining wheth-
er a security is exempt under this para-
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graph, securities held of record by per-
sons resident in the United States shall
be determined as provided in §335.102(1)
except that securities held of record by
a broker, dealer or bank or nominee for
any of them in the United States for
the accounts of customers resident in
the United States shall be counted as
held in the United States by the num-
ber of separate accounts for which the
securities are held. The bank may rely
in good faith on information as to the
number of such separate accounts sup-
plied by all owners of the class of its
securities which are brokers, dealers or
banks in the United States or a nomi-
nee for any of them.

(2) Registration of any class of secu-
rity by a foreign bank under section
12(g) of the act shall be terminated
ninety days, or such shorter period as
the FDIC may determine, after the
bank files a certification with the
FDIC that the number of holders resi-
dent in the United States of such class
of security is reduced to less than 300
persons. Termination of registration
shall be deferred pending final deter-
mination on the question of denial.

(b)(1) Securities of any foreign pri-
vate bank shall be exempt from section
12(g) of the act if the bank, or a govern-
ment official or agency of the country
of the bank’s domicile or in which it is
incorporated or organized.

(i) Shall furnish to the FDIC what-
ever information in each of the follow-
ing categories (required public informa-
tion) the bank during its last fiscal
year (A) has made public under the law
of the country of its domicile or in
which it is incorporated or organized,
(B) has filed with a stock exchange on
which its securities are traded and
which was made public by such ex-
change, or (C) has distributed to its se-
curity holders;

(ii) Shall furnish to the FDIC a list
identifying the required public infor-
mation and stating when and by whom
it is required to be made public, filed
with any such exchange or distributed
to security holders;

(iii) Shall furnish to the FDIC, during
each subsequent fiscal year, whatever
required public information is made
public, promptly after such informa-
tion is made public; and
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(iv) Shall furnish to the FDIC a re-
vised list reflecting any changes in the
kind of required public information
promptly after the end of any fiscal
year in which any changes occur.

(2) The required public information
shall be furnished on or before the date
on which a registration statement
under section 12(g) of the act would
otherwise be required to be filed.

(3) The required public information is
that about which investors ought rea-
sonably to be informed with respect to
the bank and its subsidiaries concern-
ing: The financial condition or results
of operations; changes in business; ac-
quisitions or dispositions of assets; is-
suance, redemption or acquisitions or
their securities; changes in manage-
ment or control, the granting of op-
tions or the payment of other com-
pensation to directors or officers’
transactions with directors, officers or
principal security holders; and any
other information about which inves-
tors ought reasonably to be informed.

(4) Only one complete copy of any in-
formation or document need be fur-
nished under paragraph (b)(1) of this
section. If the bank has prepared or
caused to be prepared an English trans-
lation or substantially equivalent Eng-
lish version of any information or doc-
ument which would otherwise be fur-
nished, such translation or version
shall be furnished and the information
or document in the original language
need not be furnished. Such informa-
tion and documents need not be under
cover of any prescribed form and shall
not be deemed to be filed with the FDIC
or otherwise subject to the liabilities
of section 18 of the act.

(5) The furnishing of any information
or document under paragraph (b) of
this section shall not constitute an ad-
mission for any purpose that the bank
is subject to the act.

(c) American Depository Receipts for
the securities of any foreign bank shall
be exempt from section 12(g) of the act.

(d) Securities of any foreign private
bank, other than a North American
bank, which has any class of securities
registered on a national securities ex-
change under section 12(b) of the act or
any foreign private bank which is re-
quired to file reports under section

§335.308

15(d) of the act shall be exempt from
section 12(g) of the act.

(e) The exemptions provided by para-
graphs (b) and (d) of this section shall
not be available for any class of securi-
ties if at the end of the last fiscal year
of the bank (1) more than 50 per cent of
the outstanding voting securities of
such issuer are held of record either di-
rectly or through voting trust certifi-
cates or depositary receipts by resi-
dents of the United States and (2) the
business of such bank is administered
principally in the United States or 50
per cent or more of the members of its
Board of Directors are residents of the
United States. For the purpose of this
paragraph the term resident, as applied
to security holders, shall mean any
person whose address appears on the
records of the bank, the voting trustee
or the depositary as being located in
the United States.

(f) The exemption provided by para-
graph (b)(1) of this section shall not be
available for securities of any foreign
bank which within 1 year prior to the
date as of which registration of such
securities under section 12(g) of the act
is required, has had the same or any
other class of securities registered
under section 12 of the act, nor shall
such exemption be available for securi-
ties the registration of which under
section 12(g) of the act is required as a
result of the termination of an exemp-
tion under paragraph (d) of this sec-
tion.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53587, Dec. 29, 1989]

§335.308 Reports of foreign private
banks.

(a) Every foreign private bank which
is subject to §335.310 shall make re-
ports on Form F-4A, except that this
rule shall not apply to issuers of Amer-
ican depositary receipts for securities
of any foreign bank.

(b) Such reports shall be transmitted
promptly after the information re-
quired by Form F-4A is made public by
the bank, by the country of its domi-
cile or under the laws of which it was
incorporated or organized, or by a for-
eign securities exchange with which
the bank has filed the information.

(c) Reports furnished under this sec-
tion shall not be deemed to be filed
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with the FDIC or otherwise subject to
the liabilities of section 18 of the act.

§335.309a Form for registration of se-
curities of a bank under section
12(b) or section 12(g) of the Securi-
ti)es Exchange Act of 1934 (Form F-
1).

FORM F-1

FORM FOR REGISTRATION OF SECURITIES OF A
BANK UNDER SECTION 12(b) OR SECTION 12(Q)
OF THE SECURITIES EXCHANGE ACT OF 1934

FDIC Certificate No.

(Exact name of bank as specified in charter)
(Address of principal office) ——MM M
(IRS Employer Ildentification No.)

(Bank’s telephone number, including area
code)
Title of each class of securities being reg-

istered under section 12(b) of the Act:!

Title of class

Name of each exchange on which class is being
registered

Title of each class of securities being reg-
istered under section 12(g) of the Act:?

Indicate by check mark if the bank, as a
“small business issuer” as defined under 17
CFR 240.12b-2, is providing alternative dis-
closures as permitted for small business issu-
ers in this Form F-1. [ ]

GENERAL INSTRUCTIONS

Form F-1 shall be used for registration
under section 12 (b) or (g) of the Securities
Exchange Act of 1934 of classes of securities
of issuers that are State nonmember banks.
This form is not to be used as a blank form
to be filled in but only as a guide in the prep-
aration of a registration statement. Particu-
lar attention should be given to the defini-
tions in §335.102 and the general require-
ments in subpart C of this part. Unless other-
wise stated, the information required shall
be given as of a date reasonably close to the
date of filing the statement. The statement
shall contain the numbers and captions of all
items, but the text of the items may be
omitted if the answers with respect thereto
are prepared in the manner specified in
§335.361. Attention is directed to §335.350
which states: “‘In addition to the informa-
tion expressly required to be included in a
statement or report, there shall be added
such further material information, if any, as
may be necessary to make the required
statements, in light of the circumstances
under which they are made, not misleading.”’

Section 335.359 requires that three copies of
each registration statement (including fi-
nancial statements) and two copies of each
exhibit and each other document filed as a

11f none, so state.
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part thereof, shall be filed with the FDIC. At
least one complete copy of the registration
statement, including financial statements,
exhibits and all other papers and documents
filed as a part thereof, shall be filed with
each exchange on which any class of securi-
ties is to be registered. At least one complete
copy of the registration statement filed with
the FDIC and one such copy filed with each
exchange shall be manually signed. Copies
not manually signed shall bear typed or
printed signatures.

Attention is directed to §335.353 which pro-
vides for the incorporation by reference of
information contained in certain documents
in answer or partial answer to any item of a
registration statement.

INFORMATION REQUIRED IN REGISTRATION
STATEMENT

Item 1—Business

(a) State the year in which the bank was
organized. If organized as a national bank,
state the year of conversion into a State
bank. Indicate the approximate number of
holders of record of each class of equity secu-
rities of the bank.

(b) Describe briefly the business done and
intended to be done by the bank and the gen-
eral development of such business during the
preceding five years, or such shorter period
as the bank may have been engaged in busi-
ness. Information should be furnished as to
any mergers, consolidations, or other acqui-
sitions of assets of any other person that
were consummated during such period. State
the number of banking offices in each city
(county) in the United States in which the
bank has offices and the number of banking
offices located in each foreign country or ju-
risdiction. In describing the business done by
the bank, the business of its subsidiaries
should be included only insofar as the same
is important to an understanding of the
character and development of the business
conducted by the total enterprise. The de-
scription shall include information as to
matters such as the following:

(1) Competitive conditions in the industry
and the competitive position of the bank if
known or reasonably available to the bank.
If several services are involved, separate con-
sideration shall be given to the principal
services or classes of services,

(2) If a material portion of the bank’s de-
posits has been obtained from a single person
or a few persons (including Federal, State
and local governments and agencies there-
under), the loss of any of one or more of
which would have a materially adverse effect
on the business of the bank, or if a material
portion of the bank’s loans is concentrated
within a single industry or group of related
industries, a description of such customers,
their other relationships, if any, to the bank,
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and material facts regarding their impor-
tance to the business of the bank;

(3) The principal services rendered by the
bank, the principal markets for, and meth-
ods of distribution of, such services, includ-
ing any significant changes in the kinds of
services rendered, or in the market or meth-
ods of distribution, during the past three fis-
cal years.

(4) The importance to the bank and the du-
ration and effect of all material patents,
trademarks, licenses, franchises and conces-
sions held.

(5) (@) The estimated dollar amount spent
during each of the last two fiscal years on
material research activities relating to the
development of new services or the improve-
ment of existing bank services.

(b) In addition to the description of the
business done and intended to be done re-
quired by paragraph 1(b) and without limit-
ing that requirement, if there has been a
public announcement of, or if information
otherwise has become public about, a new
line of business requiring the investment of
a material amount of total assets, a descrip-
tion of the status of such product or line
(e.g., whether in the planning stage).

(c) Where material, state the approximate
number of employees engaged full-time in
each of the activities described in (a) above
during each fiscal year and in (b) above.

NoTE: Item 1(b)(5)(b) requires a description
of the status of service development in addi-
tion to the description of the business done
and intended to be done required by para-
graph 1(a). Item 1(b)(5)(b) is not intended to
require disclosure of otherwise non-public
corporate information the disclosure of
which would adversely affect the bank’s
competitive position. Subparagraph (a) re-
quires disclosure of financial information re-
lating to research and development activi-
ties. Subparagraph (b) is intended to elicit
additional specific information only where
there has been a public announcement or
where information has otherwise become
public concerning a new product or line of
business requiring the investment of a mate-
rial amount of total assets.

(6) The number of persons employed by the
bank.

(7) The extent to which the business of the
bank or a material portion thereof is or may
be seasonal.

(8) Present in tabular form, for each of the
three years for which a statement of income
is being furnished, ratios of the bank’s net
income to the following items: (a) average
equity capital accounts, and (b) average
daily total deposits. Ratios for such periods
of average daily loans to average daily de-
posits should also be included.

Instructions: 1. If the bank proposes to
enter, or has recently entered or introduced,
a new line of business requiring the invest-
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ment of a material amount of its total as-
sets, provide as supplemental information at
the time of filing of the registration state-
ment, but not as a part thereof, a copy of
any studies conducted or performed by or for
the bank relating to such business, and a
statement as to the actual or proposed use of
such study. Where material, disclosure of the
absence of such a study is required.

2. Positive and negative factors pertaining
to the competitive position of the bank, to
the extent that they exist, should be ex-
plained, if known or reasonably available to
the bank. An estimate of the number of com-
petitors should be included, and, where ma-
terial, the particular markets in which the
bank competes should be identified. Where
one or a small number of competitors are
dominant, they should be identified.

3. Where material to understanding the
bank’s business, the bank’s and industry
practices and conditions as they relate to li-
quidity should be explained (e.g., where the
bank’s business is highly seasonal).

4. The description shall not relate to the
powers and objects specified in the charter,
but to the actual business done and intended
to be done. Include the business of subsidi-
aries and affiliates of the bank insofar as is
necessary to understand the character and
development of the business conducted by
the bank.

5. In describing developments, information
shall be given as to matters such as the fol-
lowing: The nature and results of any other
material reorganization, readjustment, or
succession of any of the bank’s significant
subsidiaries; the acquisition or disposition of
any material amount of assets otherwise
than in the ordinary course of business; and
any material changes in the mode of con-
ducting the business.

6. Appropriate disclosure shall also be
made as to the material effects that compli-
ance with Federal, State and local provisions
which have been enacted or adopted regulat-
ing the discharge of materials into the envi-
ronment, or otherwise relating to the protec-
tion of the environment, may have upon the
capital expenditures, earnings and competi-
tive position of the bank and its subsidiaries.

7. The business of a predecessor or prede-
cessors shall be deemed to be the business of
the bank for the purpose of this item.

8. Appropriate disclosure shall be made
with respect to any material portion of the
business which may be subject to termi-
nation at the election of any person (e.g., de-
positors).

NoTE: The following instruction (9) applies
only to banks filing a registration statement
on Form F-1 for the first time, who (includ-
ing predecessors) have not received revenues
from operations for each of the three fiscal
years immediately prior to the filing of the
registration statement.
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9. Describe, if formulated, the bank’s plan
of operation for the remainder of the fiscal
year, if the registration statement is filed
prior to the end of the bank’s second fiscal
quarter. Describe, if formulated, the bank’s
plan of operation for the remainder of the
fiscal year and for the first six months of the
next fiscal year, if the registration state-
ment is filed subsequent to the end of the
second fiscal quarter. If such information is
not available, the reasons for its not being
available shall be stated. Disclosure relating
to any plan must include such matters as:

(a) The bank’s opinion as to whether it will
have to raise additional funds within the
next year in order to meet its capital re-
quirements. The basis of such opinion must
be stated. Where such statement is based on
a cash budget, such budget will be furnished
to the FDIC as supplemental information,
but need not be filed as a part of the Form
F-1.

(b) Any anticipated material acquisition of
property and equipment and the capacity
thereof.

(c) Any anticipated material changes in
number of employees.

(d) Other material areas which may be pe-
culiar to the bank’s business.

(¢)(1) Information as to lines of business. If
the bank and its subsidiaries are engaged in
any line of business in addition to normal
commercial or mutual savings bank activi-
ties, state, for each of the bank’s last five
fiscal years, or for each fiscal year the bank
has been engaged in business, whichever pe-
riod is less, the approximate amount or per-
centage of: (i) Total revenues, and (ii) in-
come (or loss) before income taxes and ex-
traordinary items, attributable to each line
of business which during either of the last
two fiscal years accounted for:

(A) 10 percent or more of the total reve-
nues,

(B) 10 percent or more of income before
taxes and extraordinary items computed
without deduction of loss resulting from op-
erations of any line of business, or

(C) A loss which equalled or exceeded 10
percent of the amount of income specified in
(b) of this paragraph (c)(1); provided, that if
total revenues did not exceed $50,000,000 dur-
ing either of the past two fiscal years, the
percentages specified in (A), (B) and (C) of
this paragraph (c)(1) shall be 15 percent, in-
stead of 10 percent.

If it is impracticable to state the contribu-
tion to income (or loss) before income taxes
and extraordinary items for any line of busi-
ness, state the contribution thereof to the
results of operations most closely approach-
ing such income, together with a brief expla-
nation of the reasons why it is not prac-
ticable to state the contribution to such in-
come or loss.

(d) If the bank and its subsidiaries engage
in material operation in foreign countries, or

12 CFR Ch. Il (1-1-97 Edition)

if a material portion of revenues is derived
from customers in foreign countries, appro-
priate disclosure shall be made with respect
to the importance of that part of the busi-
ness to the bank and the risks attendant
thereto. Insofar as practicable, furnish infor-
mation with respect to volume and profit-
ability of such operations.

(e) The FDIC may, upon written request of
the bank, and where consistent with the pro-
tection of investors, permit the omission of
any of the information herein required or the
furnishing in substitution therefor of appro-
priate information of comparable character.
The FDIC may also require the furnishing of
other information in addition to, or in sub-
stitution for, the information herein re-
quired in any case where such information is
necessary or appropriate for an adequate de-
scription of the business done or intended to
be done.

Item 2—Selected Financial Data; Management’s
Discussion and Analysis of Financial Condi-
tion and Results of Operations, and Other
Statistical Disclosure

Furnish in comparative columnar form a
summary of selected financial data for the
bank for:

(a) Each of the last five fiscal years of the
bank (or for the life of the bank and its pred-
ecessors, if less), and

(b) Any additional fiscal years necessary to
keep the summary from being misleading.

Instructions

1. The purpose of the summary of selected
financial data shall be to supply in a conven-
ient and readable format selected data which
highlight significant trends in the bank’s fi-
nancial condition and results of operations.

2. The following items shall be included in
the table of financial data: Net interest in-
come; other operating income; provision for
loan and lease losses; income (loss) from con-
tinuing operations; income (loss) from con-
tinuing operations per common share; total
assets; long term obligations and redeemable
preferred stock and cash dividends declared
per common share. Banks may include addi-
tional items which they believe would en-
hance an understanding of and would high-
light other trends in their financial condi-
tion and results of operations. Briefly de-
scribe, or cross reference to a discussion
thereof, factors such as accounting changes,
business combinations or dispositions of
business operations, that materially affect
the comparability of the selected financial
data. Discuss any material uncertainties
which might cause the data not to be indic-
ative of the bank’s future financial condition
or results of operations.

3. Those banks which provide five-year
summary information in accordance with
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SFAS 89* may combine such information
with the selected financial data appearing
pursuant to this item.

4. All references to the bank in the sum-
mary and in these instructions shall mean
the bank and its consolidated subsidiaries.

5. In addition, (a) if debt securities are reg-
istered under section 12 of the Act, the bank
may, at its option, show in tabular form for
each fiscal year the ratio of earnings to fixed
charges. If appropriate, the ratio of earnings
to fixed charges for such periods shall also be
shown on a total enterprise basis in a posi-
tion of equal prominence with the ratio for
the bank or the bank and its consolidated
subsidiaries.

(b) Earnings shall be computed after all op-
erating and income deductions except fixed
charges and taxes based on income or profits
and after eliminating undistributed income
of unconsolidated subsidiaries and 50 percent
or less owned persons.

(c) The term fixed charges shall mean (i) in-
terest and amortization of debt discount and
expense and premium on all indebtedness;
(i) such portion of rentals as can be dem-
onstrated to be representative of the interest
factor in the particular case; and (iii) in case
consolidated figures are wused, preferred
stock dividend requirements of consolidated
subsidiaries, excluding in all cases items
eliminated in consolidation.

6. Discuss the bank’s financial condition,
changes in financial condition and results of
operations. The discussion shall provide in-
formation as specified in instructions 7, 8, 9,
10, and 11 to this item 2 with respect to li-
quidity, capital resources, and results of op-
erations, and should also provide such other
information which the bank believes to be
necessary to an understanding of its finan-
cial condition, changes in financial condition
and results of operations. Discussions of li-
quidity and capital resources may be com-
bined whenever the two topics are inter-
related. Where in the bank’s judgment a dis-
cussion of segment information or of other
subdivisions of the bank’s business would be
appropriate to an understanding of such
business, the discussion would focus on each
relevant, reportable segment or other sub-
division of the business and on the bank as a
whole.

7. Identify any known trends or any known
demands, commitments, events or uncertain-
ties which will result in or which are reason-
ably likely to result in the bank’s liquidity
increasing or decreasing in any material
way. If a material deficiency is identified, in-
dicate the course of action which the bank
has taken or proposes to take to remedy the

*SFAS 89—Statement of Financial Ac-
counting Standards No. 89, Financial Report-
ing and Changing Prices, published by the
Financial Accounting Standards Board.
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deficiency. Identify and separately describe
internal and external sources of liquidity,

and briefly discuss any material unused
sources of liquid assets.
8. Describe the bank’s material commit-

ments for capital expenditures as of the end
of the latest fiscal period, and indicate the
general purpose of such commitments and
the anticipated source of funds needed to ful-
fill such commitments. Also, describe any
known material trends, favorable or unfavor-
able, in the bank’s capital resources. Indi-
cate any expected material changes in the
mix and the relative cost of such resources.
This discussion should consider changes be-
tween equity, debt and any off-balance sheet
financing arrangement.

9. Describe any unusual or infrequent
events or transactions or any significant
economic changes which materially affected
the amount of reported income from con-
tinuing operations and, in each case, indi-
cate the extent to which income was so af-
fected. In addition, describe any other sig-
nificant components of revenues or expense
which, in the bank’s judgment, should be de-
scribed in order to understand the bank’s re-
sults of operations.

10. Describe any known trends or uncer-
tainties which have had or which the bank
reasonably expects will have a material fa-
vorable or unfavorable impact on revenues or
income from continuing operations. If the
bank knows of events which will cause a ma-
terial change in the relationship between
costs and revenues (such as known future in-
creases in costs of labor) the change in the
relationship should be disclosed.

11. To the extent that the financial state-
ments disclose material increases in reve-
nues, provide a narrative discussion of the
extent to which such increases are attrib-
utable to increases in prices or to increases
in the volume or amount of services being
sold or to the introduction of services.

12. Set forth the same information as is re-
quired to be furnished by Instruction 7 to
Item 7 of Form F-2 at §335.312.

13. The bank’s discussion and analysis
shall be of the financial statement and of
other statistical data which the bank be-
lieves will enhance a reader’s understanding
of its financial condition, changes in finan-
cial condition, cash flows and results of oper-
ations. Generally, the discussion should
cover the three-year period covered by the fi-
nancial statements and should utilize year-
to-year comparisons or any other formats
which in the bank’s judgment enhance a
reader’s understanding. However, where
trend information is relevant, reference to
the five-year selected financial data appear-
ing in Item 6 of a Form F-2 may be nec-
essary.

14. The purpose of the discussion and anal-
ysis should be to provide to investors and
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other users information relevant to an as-
sessment of the financial condition and re-
sults of operations of the bank as determined
by evaluating the amounts and certainty of
cash flows from operations and from outside
sources. The information provided in this
item 2 need only include that which is avail-
able to the bank without undue effort or ex-
pense but which does not clearly appear in
the bank’s financial statements.

15. The discussion and analysis should spe-
cifically focus on material events and uncer-
tainties known to management which would
cause reported financial information not to
be necessarily indicative of future operating
results or of future financial condition. This
would include description and amounts of (a)
matters which would have an impact on fu-
ture operations and have not had an impact
in the past, and (b) matters which have had
an impact on reported operations and are not
expected to have an impact upon future oper-
ations.

16. Where the consolidated financial state-
ments reveal material changes from year to
year in one or more line items, the causes for
the changes should be described to the ex-
tent necessary to an understanding of the
bank’s businesses as a whole; provided, how-
ever, if the causes for a change in one line
item also relate to other line items, no rep-
etition is required and a line-by-line analysis
of the financial statements as a whole is not
required or generally appropriate. Banks
need not recite the amounts of changes from
year to year which are readily computable
from the financial statements. The discus-
sion should not merely repeat numerical
data contained in the consolidated financial
statements.

17. The term liquidity refers to the ability
of a bank to generate adequate amounts of
cash to meet the bank’s needs for cash. Ex-
cept where it is otherwise clear from the dis-
cussion, the bank should indicate those bal-
ance sheet conditions or income or cash flow
items which the bank believes may be indi-
cators of its liquidity condition. Liquidity
generally should be discussed on both a long-
term and short-term basis. The issue of li-
quidity should be discussed in the context of
the bank’s own business or businesses.

18. Banks are encouraged, but not required,
to supply forward-looking information. This
is to be distinguished from presently-known
data which will impact upon future operat-
ing results, such as known future increases
in costs of labor. This latter data may be re-
quired to be disclosed. Any forward-looking
information supplied is expressly covered by
the safe harbor rule for projections. See
§335.103.

19. Foreign private banks should also dis-
cuss briefly any pertinent governmental eco-
nomic, fiscal, monetary, or political policies
or factors which have materially affected or
could materially affect, directly or indi-

12 CFR Ch. Il (1-1-97 Edition)

rectly, company operations or investments
by United States nationals.

Item 3—Properties

State briefly the location and general
character, individually or by categories, of
(a) properties held in fee, or leased, by the
bank and its subsidiaries, in which the bank-
ing offices are located, indicating any major
encumbrances with respect thereto, and (b)
other physical properties of material value
that are owned or leased by the bank or its
subsidiaries. State the expiration dates of
material leases. In the event aggregate an-
nual rentals paid during the bank’s last fis-
cal year exceeded five percent of its operat-
ing expenses, state the amount of such rent-
als and the average term of the leases pursu-
ant to which such rentals were paid.

Instructions. What is required is informa-
tion essential to an investor’s appraisal of
the securities to be registered. Such informa-
tion should be furnished as will reasonably
inform investors as to the suitability, ade-
quacy and extent of utilization of the facili-
ties used in the enterprise. Detailed descrip-
tions of the physical characteristics of indi-
vidual properties or legal descriptions by
metes and bounds are not required and
should not be given.

Item 4—Parents and Subsidiaries

(a) Furnish a list or diagram of all parents
and susidiaries of the bank and as to each
person named indicate the percentage of vot-
ing securities owned, or other basis of con-
trol, by its immediate parent, if any.

Instructions. 1. The list or diagram shall in-
clude the bank and shall be so prepared as to
show clearly the relationship of each person
named to the bank and to the other persons
named. If any person is controlled by means
of the direct ownership of its securities by
two or more persons, so indicate by appro-
priate cross reference.

2. Designate by appropriate symbols: (a)
Subsidiaries for which separate financial
statements are filed; (b) subsidiaries in-
cluded in consolidated financial statements;
(c) subsidiaries included in group financial
statements filed for unconsolidated subsidi-
aries; and (d) other subsidiaries, including
briefly why financial statements of such sub-
sidiaries are not filed.

3. Indicate the name of the State or other
jurisdiction in which each subsidiary was in-
corporated or organized.

4. The names of particular subsidiaries
may be omitted if the unnamed subsidiaries,
considered in the aggregate as a single sub-
sidiary, would not constitute a significant
subsidiary.

5. If the bank owns directly or indirectly
approximately 50 percent of the voting secu-
rities of any person and approximately 50
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percent of the voting securities of such per-
son are owned directly or indirectly by an-
other single interest, or if the bank takes up
the equity in undistributed earnings of any
other unconsolidated person, such person
shall be deemed to be a subsidiary for the
purpose of this item.

NoTE: If any person is controlled by means
of the direct ownership of its securities by
two or more persons listed in response to
this item, so indicate by appropriate cross
reference.

(b) Describe any contractual arrangement
known to the bank, including any pledge of
securities of the bank or any of its parents
the operation of the terms of which may at
a subsequent date result in a change of con-
trol of the bank.

Instruction. This paragraph does not re-
quire a description of ordinary default provi-
sions contained in the charter, trust inden-
tures or other governing instruments relat-
ing to securities of the bank.

Item 5—Security Ownership of Certain
Beneficial Owners and Management

Set forth the same information as is re-
quired to be furnished by items 5 (d)(1),
(d)(2), and (f) of Form F-5 at §335.212.

NOTE: The information required by item 5
(d)(2) of Form F-5 need not be included for
any nominee for election as a director.

Item 6—Directors and Principal Officers

(a) Directors. Set forth the same informa-
tion as is required to be furnished by item
6(a) of Form F-5 at §335.212 except with re-
spect to any nominee for election as a direc-
tor.

(b) Principal officers. List the names and
ages of all principal officers of the bank and
all persons chosen to become principal offi-
cers; indicate all positions and offices with
the bank held by each such person; state the
person’s term of office as officer and the pe-
riod during which the person has served as
such and briefly describe any arrangement or
understanding between the person and any
other person under which the person was se-
lected as an officer.

Instructions. 1. Do not include arrange-
ments or understandings with directors or
officers of the bank acting solely in their ca-
pacities as such.

2. No person chosen to become a principal
officer who has not consented to act as such
should be named in response to this item.

(c) Significant employees. Where the bank
employs persons such as special consultants
who are not principal officers, but who make
or are expected to make significant con-
tributions to the business of the bank, such
persons should be identified and their back-
ground disclosed to the same extent as in the
case of principal officers.
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(d) Business experience. (1) Give a brief ac-
count of the business experience during the
past five years of each director, person cho-
sen to become a director or principal officer,
and each person named in answer to para-
graph (c) of this item, including the person’s
principal occupations and employment dur-
ing that period and the name and principal
business of any corporation or other organi-
zation in which such occupations and em-
ployment were carried on. When a principal
officer or person named in response to para-
graph (c) of this item has been employed by
the bank or a subsidiary of the bank for less
than five years, a brief explanation should be
included as to the nature of the responsibil-
ities undertaken by the individual in prior
positions to provide adequate disclosure of
his prior business experience. The require-
ment is information relating to the level of
the person’s professional competence which
may include, depending upon the cir-
cumstances, such specific information as the
size of the operation supervised.

(2) Directorships. Indicate any other direc-
torships held by each director or person
nominated or chosen to become a director in
any company with a class of securities reg-
istered pursuant to section 12 of the Act.

(e) Family relationships and involvement in
certain legal proceedings. Set forth the same
information as is required to be furnished by
items 6(b) and (d) of Form F-5 at §335.212 for
each director, principal officer, person cho-
sen to become a director or principal officer,
and each person named in answer to para-
graph (c).

Item 7—Compensation of Directors and
Executive Officers

Set forth the same information as is re-
quired to be furnished by item 7(a) of Form
F-5 (§335.212).

Item 8—Interest of Management and Others in
Certain Transactions

Set forth the same information for the
past three years, as is required to be fur-
nished by items 7(b), (c) and (d) of Form F-
5 (§335.212).

NOTE: The information required by items
7(b), (c) and (d) of Form F-5 need not be in-
cluded for any nominee for election as a di-
rector.

Item 9—Legal Proceedings

Briefly describe any material pending legal
proceedings, other than ordinary routine
litigation incidental to the business, to
which the bank or any of its subsidiaries is
a party or of which any of their property is
the subject. Include the name of the court or
agency in which the proceedings are pending,
the date instituted, the principal parties
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thereto, a description of the factual basis al-
leged to underlie the proceeding and the re-
lief sought. Include similar information as to
any such proceedings known to be con-
templated by governmental authorities.

Instructions. 1. Notwithstanding instruc-
tion 2 to this item, administrative or judicial
proceedings arising under section 8 of the
Federal Deposit Insurance Act shall be
deemed material and shall be described.

2. No information need be given with re-
spect to any proceeding which involves pri-
marily a claim for damages if the amount in-
volved, exclusive of interest and costs, does
not exceed 10 percent of the equity capital
accounts of the bank and its subsidiaries on
a consolidated basis. However, if any pro-
ceeding presents in large degree the same is-
sues as other proceedings pending or known
to be contemplated, the amount involved in
such other proceedings shall be included in
computing such percentage.

3. Any material proceedings to which any
director, officer or affiliate of the bank, any
owner of record or beneficially of more than
5 percent of any class of voting securities of
the bank, or any associate of any such direc-
tor, officer or security holder is a party ad-
verse to the bank or any of its subsidiaries
or has a material interest adverse to the
bank or any of its subsidiaries, also shall be
described.

4. Notwithstanding the foregoing, if a re-
ceiver, fiscal agent or similar officer has
been appointed for the bank or its parent, in
a proceeding under the Bankruptcy Act or in
any other proceeding under State or Federal
law in which a court or governmental agency
has assumed jurisdiction over substantially
all of the assets or business of the bank or its
parent, or if such jurisidiction has been as-
sumed by leaving the existing directors and
officers in possession but subject to the su-
pervision and orders of a court or govern-
mental body, identify the proceeding, the
court or governmental body, the date juris-
diction was assumed, the identity of the re-
ceiver, fiscal agency or similar officer and
the date of the person’s appointment.

5. Discuss the extent of insurance coverage
if appropriate to the type of proceeding.

Item 10—Number of Equity Security Holders

State in the tabular form indicated below,
the approximate number of holders of record
of each class of equity securities of the bank
as of the end of the last fiscal year.

1) )

Title of class

Number of record holders

Instructions. 1. Attention is directed to the
definitions of the term equity security in sec-
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tion 3(a)(11) of the Act and to the definition
of the term held of record in §335.102(p)(1).

2. Information need not be given with re-
spect to the number of holders of restricted
stock options, qualified stock options, or op-
tions granted pursuant to a plan qualified as
an employee stock purchase plan, as those
terms are defined in sections 422 through 424
of the Internal Revenue Code of 1986, as
amended.

Item 11—Nature of Trading Market

As to each class of securities to be reg-
istered under section 12(g) of the Act, state
briefly the nature of the trading market, if
any, in such securities, including the names
of the principal market makers and the re-
ported high and low bid prices for each quar-
terly period during the past three years.

Instruction. In furnishing high and low bid
prices the bank may rely on quotations pub-
lished in publications of national circula-
tion, provided the source of the information
is identified. If the principal market makers
are not known, it will suffice to name three
market makers which are believed to be ac-
tively engaged in making a market in the se-
curities.

Item 12—Recent Sales of Securities

Furnish the following information as to all
securities of the bank sold by the bank with-
in the past three years, or presently pro-
posed to be sold. Include reacquired securi-
ties, securities issued in exchange for prop-
erty, services, or other securities, and new
securities resulting from the modification of
outstanding securities.

(a) Give the date of sale, title, and amount
of securities sold.

(b) Give the names of the principal under-
writers, if any. As to any securities sold pri-
vately, name the persons or identify the
class of persons to whom the securities were
sold.

(c) As to securities sold for cash, state the
aggregate offering price and the aggregate
underwriting discounts or commissions. As
to any securities sold otherwise than for
cash, state the nature of the transaction and
the nature and aggregate amount of consid-
eration received by the bank.

(d) Give a reasonably itemized statement
of the purposes, so far as determinable, for
which the net proceeds have been or are to
be used and the approximate amount to be
used for each purpose.

Instructions. 1. Information need not be set
forth as to notes, drafts, bills of exchange, or
bank acceptances that mature not later than
12 months from the date of issuance.

2. If the sales were made in a series of
transactions, the information may be given
by such totals and periods as will reasonably
convey the information required.
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Item 13—Securities Being Registered

(a) Capital stock. If capital stock is to be
registered, state the title of the class and de-
scribe such of the matters listed in para-
graphs (a) (1) through (5) as are relevant. A
complete legal description of the securities
need not be given.

(1) Outline briefly: (i) Dividend rights; (ii)
terms of conversion; (iii) sinking fund provi-
sions; (iv) redemption provisions; (v) voting
rights, including any provisions specifying
the vote required by security holders to take
action; (vi) any classification of the Board of
Directors, and the impact of such classifica-
tion where cumulative voting is permitted or
required; (vii) liquidation rights; (viii) pre-
emption rights; and (ix) liability to further
calls or to assessment by the bank and for li-
abilities of the bank imposed on its stock-
holders under state statutes (e.g., to labor-
ers, servants or employees of the bank), un-
less such disclosure would be immaterial be-
cause the financial resources of the bank or
other factors make it improbable that liabil-
ity under such state statutes would be im-
posed; (x) any restriction on alienability of
the securities to be registered; and (xi) any
provision discriminating against any exist-
ing or prospective holder of such securities
as a result of such security holder owning a
substantial amount of securities.

(2) If the rights of holders of such stock
may be modified otherwise than by a vote of
a majority or more of the shares outstand-
ing, voting as a class, so state and explain
briefly.

(3) If preferred stock is to be registered, de-
scribe briefly any restriction on the repur-
chase or redemption of shares by the bank
while there is any arrearage in the payment
of dividends or sinking fund installments. If
there is no such restriction, so state.

(4) If the rights evidenced by, or amounts
payable with respect to, the shares to be reg-
istered are, or may be, materially limited or
qualified by the rights of any other author-
ized class of securities, include the informa-
tion regarding such other securities as will
enable investors to understand such limita-
tions or qualifications. No information need
be given, however, as to any class of securi-
ties all of which will be retired, provided ap-
propriate steps to ensure such retirement
will be completed prior to or upon delivery
by the bank of the shares.

(5) Describe briefly or cross-reference to a
description in another part of the document,
any provision of the bank’s charter or by-
laws that would have an effect of delaying,
deferring or preventing change in control of
the bank and that would operate only with
respect to an extraordinary corporate trans-
action involving the bank [or any of its sub-
sidiaries], such as a merger, reorganization,
tender offer, sale or transfer of substantially
all of its assets, or liquidation. Provisions
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and arrangements required by law or im-
posed by governmental or judicial authority
need not be described or discussed pursuant
to this paragraph (a)(5). Provisions or ar-
rangements adopted by the bank to effect, or
further, compliance with laws or govern-
mental or judicial mandate are not subject
to the immediately preceding sentence
where such compliance did not require the
specific provisions or arrangements adopted.

(b) Debt securities. If debt securities are to
be registered, state the title of such securi-
ties, the principal amount being offered, and,
if a series, the total amount authorized and
the total amount outstanding as of the most
recent practicable date; and describe the
matters listed in paragraphs (b) (1) through
(10) as are relevant. A complete legal de-
scription of the securities need not be given.
For purposes solely of this Item, debt securi-
ties that differ from one another only as to
the interest rate or maturity shall be re-
garded as securities of the same class. Out-
line briefly:

(1) Provisions with respect to maturity, in-
terest, conversion, redemption, amortiza-
tion, sinking fund, or retirement;

(2) Provisions with respect to the kind and
priority of any lien securing the securities,
together with a brief identification of the
principal properties subject to such lien;

(3) Provisions with respect to the subordi-
nation of the rights of holders of the securi-
ties to other security holders or creditors of
the bank. Where debt securities are des-
ignated as subordinated in accordance with
Instruction 1 to this Item, set forth the ag-
gregate amount of outstanding indebtedness
as of the most recent practicable date that
by the terms of such debt securities would be
senior to such subordinated debt and de-
scribe briefly any limitation on the issuance
of such additional senior indebtedness or
state that there is no such limitation;

(4) Provisions restricting the declaration of
dividends or requiring the maintenance of
any asset ratio or the creation or mainte-
nance of reserves;

(5) Provisions restricting the incurrence of
additional debt or the issuance of additional
securities; in the case of secured debt,
whether the securities being registered are
to be issued on the basis of unbonded
bondable property, the deposit of cash or
otherwise; as of the most recent practicable
date, the approximate amount of unbonded
bondable property available as a basis for the
issuance of bonds; provisions permitting the
withdrawal of cash deposited as a basis for
the issuance of bonds; and provisions permit-
ting the release or substitution of assets se-
curing the issue; Provided, however, That pro-
visions permitting the release of assets upon
the deposit of equivalent funds or the pledge
of equivalent property, the release of prop-
erty no longer required in the business, obso-
lete property, or property taken by eminent
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domain or the application of insurance mon-
eys, and other similar provisions need not be
described;

(6) The general type of event that con-
stitutes a default and whether or not any
periodic evidence is required to be furnished
as to the absence of default or as to compli-
ance with the terms of the indenture;

(7) Provisions relating to modification of
the terms of the security or the rights of se-
curity holders;

(8) If the rights evidenced by the securities
to be registered are, or may be, materially
limited or qualified by the rights of any
other authorized class of securities, the in-
formation regarding such other securities as
will enable investors to understand the
rights evidenced by the securities to the ex-
tent not otherwise disclosed pursuant to this
Item; no information need be given, however,
as to any class of securities all of which will
be retired, provided appropriate steps to en-
sure such retirement will be completed prior
to or upon delivery by the bank;

(9) If debt securities are to be offered at a
price such that they will be deemed to be of-
fered at an ‘“‘original issue discount’ as de-
fined in paragraph (a) of section 1273 of the
Internal Revenue Code (26 U.S.C. 1273), or if
a debt security is sold in a package with an-
other security and the allocation of the of-
fering price between the two securities may
have the effect of offering the debt security
at such an original issue discount, the tax ef-
fects thereof pursuant to sections 1271
through 1278;

(10) The name of the trustee(s) and the na-
ture of any material relationship with the
bank or with any of its affiliates; the per-
centage of securities of the class necessary
to require the trustee to take action; and
what indemnification the trustee may re-
quire before proceeding to enforce the lien.

(c) Warrants and rights. If the securities de-
scribed are to be offered pursuant to war-
rants or rights state:

(1) The amount of securities called for by
such warrants or rights;

(2) The period during which and the price
at which the warrants or rights are exer-
cisable;

(3) The amount of warrants or rights out-
standing;

(4) Provisions for changes to or adjust-
ments in the exercise price; and

(5) Any other material terms of such rights
or warrants.

(d) Other securities. If securities other than
capital stock, debt, warrants or rights are to
be registered, include a brief description
(comparable to that required in paragraphs
(a), (b) and (c) of this Item 13) of the rights
evidenced thereby.

(e) Market information for securities other
than common equity. If securities other than
common equity are to be registered and
there is an established public trading market
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for the securities, provide market informa-
tion with respect to the securities com-
parable to that required by Item 12 of this
Form F-1.

Instructions to Item 13

1. Wherever the title of securities is re-
quired to be stated, there shall be given such
information as will indicate the type and
general character of the securities, including
the following:

A. In the case of shares, the par or stated
value, if any; the rate of dividends, if fixed,
and whether cumulative or non-cumulative;
a brief indication of the preference, if any;
and if convertible or redeemable, a state-
ment to that effect;

B. In the case of debt, the rate of interest;
the date of maturity or, if the issue matures
serially, a brief indication of the serial ma-
turities, such as ‘““maturing serially from
1955 to 19607’; if the payment of principal or
interest is contingent, an appropriate indica-
tion of such contingency; a brief indication
of the priority of the issue; and, if convert-
ible or callable, a statement to that effect;
or

C. In the case of any other kind of secu-
rity, appropriate information of comparable
character.

2. Where convertible securities or stock
purchase warrants are being registered that
are subject to redemption or call, the de-
scription of the conversion terms of the secu-
rities or material terms of the warrants shall
disclose:

A. Whether the right to convert or pur-
chase the securities will be forfeited unless
it is exercised before the date specified in a
notice of the redemption or call;

B. The expiration or termination date of
the warrants;

C. The kinds, frequency and timing of no-
tice of the redemption or call, including the
cities or newspapers in which notice will be
published (where the securities provide for a
class of newspapers or group of cities in
which the publication may be made at the
discretion of the bank, the bank should de-
scribe such provision); and

D. In the case of bearer securities, that in-
vestors are responsible for making arrange-
ments to prevent loss of the right to convert
or purchase in the event of redemption of
call, for example, by reading the newspapers
in which the notice of redemption or call
may be published.

Item 14—Indemnification of Directors and
Officers

State the general effect of any charter pro-
vision, bylaw, contract, arrangement, or
statute under which any director or officer
of the bank is insured or indemnified in any
manner against any liability that he may
incur in this capacity as such.
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Item 15—Applicability of State Laws

Describe briefly the manner in which the
laws of the State where the bank is located
may materially affect such matters as the
following:

(&) De novo branching, banking facilities,
and mergers;

(b) Interest rate ceilings; and

(c) Bank holding companies.

Item 16—Financial Statements and Exhibits

List all financial statements and exhibits
filed as part of the registration statement.

(a) Financial statements.

(b) Exhibits.

SIGNATURES

Pursuant to the requirements of the Secu-
rities Exchange Act of 1934, the bank has
duly caused this registration statement to be
signed on its behalf by the undersigned
thereunto duly authorized.

(Name of bank)
Date

By
(Name and title of signing officer)

INSTRUCTIONS AS TO FINANCIAL STATEMENTS

These instructions specify the balance
sheets and statements of income required to
be filed as part of a registration to be filed as
part of a registration statement on this
form. Subpart F governs the certification,
form, and content of the balance sheets and
statements of income required, including the
basis of consolidation, and prescribes the
statement of changes in capital accounts,
statement of changes in financial position,
statement of cash flows, and the schedules to
be filed in support thereof.

A. Financial Statements of the Bank

1. Balance Sheets. (a) The bank shall file an
audited balance sheet as of the close of its
latest fiscal year unless such fiscal year has
ended within 90 days prior to the date of fil-
ing the registration statement, in which case
the balance sheet may be as of the close of
the preceding fiscal year.

(b) If the latest fiscal year of the bank has
ended within 90 days prior to the date of fil-
ing the registration statement and the bal-
ance sheet required by paragraph (a) is filed
as of the end of the preceding fiscal year,
there shall be filed as an amendment to the
registration statement, within 120 days after
the date of filing, an audited balance sheet of
the bank as of the end of the latest fiscal
year.

2. Statements of Income. (a) The bank shall
file audited statements of income for each of
the three fiscal years preceding the date of
the balance sheet required by instruction
1(a).
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(b) There shall be filed with each balance
sheet filed under instruction 1(b) an audited
statement of income of the bank for the fis-
cal year immediately preceding the date of
the balance sheet.

3. Omission of Banks’ Financial Statements in
Certain Cases. Notwithstanding instructions 1
and 2, the individual financial statements of
the bank may be omitted if consolidated
statements of the bank and one or more of
its subsidiaries are filed.

B. Consolidated Statements

4. Consolidated Balance Sheets. (a) There
shall be filed an audited consolidated bal-
ance sheet of the bank and its majority-
owned: (i) Bank premises subsidiaries, (ii)
subsidiaries doing a foreign banking busi-
ness, and (iii) significant subsidiaries, as of
the close of the latest fiscal year of the bank
unless such fiscal year has ended within 90
days prior to the date of filing the registra-
tion statement, in which case this balance
sheet may be as of the close of the preceding
fiscal year.

(b) If the latest fiscal year of the bank has
ended within 90 days prior to the date of fil-
ing the registration statement, and the bal-
ance sheet required by paragraph (a) is filed
as of the end of the preceding fiscal year,
there shall be filed as an amendment to the
registration statement, within 120 days after
the date of filing an audited consolidated
balance sheet of the bank and such subsidi-
aries as of the end of the latest fiscal year.

5. Consolidated Statement of Income. (a)
There shall be filed audited statements of in-
come of the bank and its majority-owned (i)
bank premises subsidiaries, (ii) subsidiaries
doing a foreign banking business, and (iii)
significant subsidiaries, for each of the three
fiscal years preceding the date of the con-
solidated balance sheet required by instruc-
tion 4(a).

(b) There shall be filed with each balance
sheet filed under instruction 4(b), an audited
consolidated statement of income of the
bank and such subsidiaries for the fiscal year
immediately preceding the date of the bal-
ance sheet.

C. Unconsolidated Subsidiaries and Other
Persons

6. Separate Statements of Unconsolidated Sub-
sidiaries and Other Persons. There shall be
filed such other audited financial statements
with respect to unconsolidated subsidiaries
and other persons as are material to a proper
understanding of the financial position and
results of operations of the total enterprise.
For purposes of this item, “‘other persons’’
include 50 percent owned persons and uncon-
solidated persons in which the bank takes up
equity in undistributed earnings.
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D. Special Provisions

7. Succession to Other Businesses. (a) If dur-
ing the period for which its statements of in-
come are required, the bank has by merger,
consolidation, or otherwise succeeded to one
or more businesses, the additions, elimi-
nations, and other changes effected in the
succession shall be appropriately set forth in
a note or supporting schedule to the balance
sheets filed. In addition, statements of in-
come for each constitutent business, or com-
bined statements, if appropriate, shall be
filed for such period prior to the succession
as may be necessary when added to the time,
if any, for which statements of income after
the succession are filed to cover the equiva-
lent of the period as specified in instructions
2 and 5 above.

(b) If the bank by merger, consolidation, or
otherwise is about to succeed to one or more
businesses, there shall be filed for the con-
stituent businesses financial statements,
combined if appropriate, that would be re-
quired if they were registering securities
under the Act. In addition, there shall be
filed a balance sheet of the bank giving ef-
fect to the plan of succession. These balance
sheets shall be set forth in such form, pref-
erably columnar, as will show in related
manner the balance sheets of the constituent
businesses, the changes to be effected in the
succession and the balance sheet of the bank
after giving effect to the plan of succession.
By a footnote or otherwise, a brief expla-
nation of the changes shall be given.

(c) This instruction shall not apply with
respect to the bank’s succession to the busi-
ness of any majority-owned subsidiary or to
any acquisition of a business by purchase.

8. Acquisition of Other Businesses. (a) There
shall be filed for any business directly or in-
directly acquired by the bank after the date
of the balance sheet filed under part A of B
above and for any business to be directly or
indirectly acquired by the bank, the finan-
cial statements that would be required if
such business were a bank.

(b) The acquisition of securities shall be
deemed to be the acquisition of a business if
such securities give control of the business
or combined with securities already held
give such control. In addition, the acquisi-
tion of securities that will extend the bank’s
control of a business shall be deemed the ac-
quisition of the business if any of the securi-
ties being registered hereunder are to be of-
fered in exchange for the securities to be ac-
quired.

(c) No financial statements need be filed,
however, for any business acquired or to be
acquired from a majority-owned subsidiary.
In addition, the statements of any one or
more businesses may be omitted if such busi-
nesses, considered in the aggregate as a sin-
gle subsidiary, would not constitute a sig-
nificant subsidiary.
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9. Filing of Other Statements in Certain
Cases. The FDIC may, upon the request of
the bank, and where consistent with the pro-
tection of investors, permit the omission of
one or more of the statements herein re-
quired or the filing in substitution therefor
of appropriate statements of comparable
character. The FDIC may also require the
filing of other statements in addition to, or
in substitution for, the statements herein re-
quired in any case where such statements
are necessary or appropriate for an adequate
presentation of the financial condition of
any person whose financial statements are
required, or whose statements are otherwise
necessary for the protection of investors.

E. Historical Financial Information

10. Scope of Part E. The information re-
quired by part E shall be furnished for the
seven-year period preceding the period for
which statements of income are filed, as to
the accounts of each person whose balance
sheet is filed. The information is to be given
as to all of the accounts specified whether
they are presently carried on the books or
not. Part E does not call for certification but
only for a survey or review of the accounts
specified. It should not be detailed beyond a
point material to an investor.

11. Revaluation of assets. (a) If there were
any material increases or decreases resulting
from revaluing of assets, state: (1) In what
year or years such revaluations were made;
(2) the amounts of such increases or de-
creases, and the accounts affected, including
all related entries; and (3) if in connection
with such revaluations any related adjust-
ments were made in reserve accounts, the ac-
counts and amounts with explanations.

(b) Information is not required as to ad-
justments made in the ordinary course of
business, but only as to major revaluations
made for the purpose of entering on the
books current values, reproduction cost, or
any values other than original cost.

(c) No information need be furnished with
respect to any revaluation entry that was
subsequently reversed or with respect to the
reversal of a revaluation entry recorded
prior to the period if a statement as to the
reversal is made.

12. Capital Shares. (a) If there were any ma-
terial restatements of capital shares that re-
sulted in transfers from capital share liabil-
ity to surplus, undivided profits, or reserves,
state the amount of each such restatement
and all related entries. No statement need be
made as to restatements resulting from the
declaration of share dividends.

(b) If there was an original issue of capital
shares, any part of the proceeds of which was
credited to accounts other than capital stock
accounts, state the title of the class, the ac-
counts, and the respective amounts credited
thereto.
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13. Debt Discount and Expense Written Off. If
any material amount of debt discount and
expense, on long-term debt still outstanding,
was written off earlier than as required
under any periodic amortization plan, give
the following information: (1) Title of the se-
curities, (2) date of the writeoff, (3) amount
written off, and (4) to what account charged.

14. Premiums and Discount and Expense on
Securities Retired. If any material amount of
long-term debt or preferred shares was re-
tired, and if either the retirement was made
at a premium or there remained, at the time
of retirement, a material amount of
unamortized discount and expense applicable
to the securities retired, state for each class:
(1) Title of the securities retired, (2) date of
retirement, (3) amount of premium paid and
of unamortized discount and expense, (4) to
what account charged, and (5) whether being
amortized and, if so, the plan of amortiza-
tion.

15. Other Changes in Surplus or Undivided
Profits. If there were any material increases
or decreases in surplus or undivided profits,
other than those resulting from transactions
specified above, the closing of the income ac-
count, or the declaration or payment of divi-
dends, state: (1) The year or years in which
such increases or decreases were made; (2)
the nature and amounts thereof; and (3) the
accounts affected, including all material re-
lated entries. Instruction 10(c) above also ap-
plies here.

16. Predecessors. The information shall be
furnished, to the extent material, as to any
predecessor of the bank from the beginning
of the period to the date of succession, not
only as to the entries made respectively in
the books of the predecessor or the succes-
sor, but also as to the changes effected in the
transfer of the assets from the predecessor.
No information need be furnished, however,
as to any one or more predecessors that, con-
sidered in the aggregate, would not con-
stitute a significant predecessor.

17. Omission of Certain Information. (a) No
information need be furnished as to any sub-
sidiary, whether consolidated or unconsoli-
dated, for the period prior to the date on
which the subsidiary became a majority-
owned subsidiary of the bank or of a prede-
cessor for which information is required
above.

(b) No information need be furnished here-
under as to any one or more unconsolidated
subsidiaries for which separate financial
statements are filed if all subsidiaries for
which the information is so omitted, consid-
ered in the aggregate, would not constitute a
significant subsidiary.

(c) Only the information specified in in-
struction 16 need be given as to any prede-
cessor or any subsidiary thereof if imme-
diately prior to the date of succession there-
to by a person for which information is re-
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quired, the predecessor or subsidiary was in
insolvency proceedings.

INSTRUCTIONS AS TO EXHIBITS

Subject to the rules regarding incorpora-
tion by reference, the following exhibits
shall be filed as a part of the registration
statement. Exhibits shall be appropriately
lettered or numbered for convenient ref-
erence. Exhibits incorporated by reference
may bear the designation given in the pre-
vious filing. Where exhibits are incorporated
by reference, the reference shall be made in
the list of exhibits in item 19.

1. Copies of the charter (or a composite or
restatement thereof) and the bylaws (or in-
struments corresponding thereto) as pres-
ently in effect.

2. Copies of any plan of acquisition, reorga-
nization, readjustment, or succession de-
scribed in answer to items 1 and 13.

3. (a) Specimens or copies of all securities
being registered hereunder, and copies of all
constituent instruments defining the rights
of holders of long-term debt of the bank and
of all subsidiaries for which consolidated or
unconsolidated financial statements are re-
quired to be filed.

(b) There need not be filed, however, (1)
Any instrument with respect to long-term
debt not being registered hereunder if the
total amount of securities authorized there-
under does not exceed 25 percent of the eq-
uity capital accounts of the bank and its
subsidiaries on a consolidated basis and if
there is filed an agreement to furnish a copy
of such instrument to the FDIC upon re-
quest, (2) any instrument with respect to any
class of securities if appropriate steps to as-
sure the redemption or retirement of such
class will be taken prior to or upon delivery
by the bank of the securities being reg-
istered, or (3) copies of instruments evidenc-
ing scrip certificates for fractions of shares.

4. Copies of all pension, retirement, or
other deferred compensation plans, con-
tracts, or arrangements. If any such plan,
contract, or arrangement is not set forth in
a formal document, furnish a reasonably de-
tailed description thereof. Copies of any
booklet or other description of any such
plan, contract, or arrangement shall also be
filed.

5. Copies of any plan setting forth the
terms and conditions upon which outstand-
ing options, warrants, or rights to purchase
securities of the bank or its subsidiaries
from the bank or its affiliates have been is-
sued, together with specimen copies of such
options, warrants, or rights; or, if they were
not issued pursuant to such a plan, copies of
each such option, warrant, or right.

6. Copies of any voting trust agreement re-
ferred to in answer to item 5.

7. (a) Copies of every material contract not
made in the ordinary course of business that
is to be performed in whole or in part at or
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after the filing of the registration statement
or that was made not more than two years
before such filing and performance of which
has not been completed. Only contracts need
be filed as to which the bank or a subsidiary
is a party or has succeeded to a party by as-
sumption or assignment, or in which the
bank or such subsidiary has a beneficial in-
terest.

(b) If the contract is such as ordinarily ac-
companies the kind of business conducted by
the bank and its subsidiaries, it is made in
the ordinary course of business and need not
be filed, unless it falls within one or more of
the following categories, in which case it
should be filed except where immaterial in
amount or significance:

(1) Directors, officers, promoters, voting
trustees, or security holders named in an-
swer to item 5 are parties thereto except
where the contract merely involves purchase
or sale of current assets having a determina-
ble market price, at such price.

(2) 1t calls for the acquisition or sale of
fixed assets for a consideration exceeding 15
percent of the value of all fixed assets of the
bank and its subsidiaries.

(3) It is a lease under which a significant
part of the property described under item 3 is
held by the bank, or

(4) The amount of the contract, or its im-
portance to business of the bank and its sub-
sidiaries, is material, and the terms and con-
ditions are of a nature of which investors
reasonably should be informed.

(c) Any management contract or any com-
pensatory plan, contract or arrangement, in-
cluding but not limited to plans relating to
options, warrants or rights, pension, retire-
ment or deferred compensation or bonus, in-
centive or profit sharing (or if not set forth
in any formal document, a written descrip-
tion thereof) in which any director or any of
the named executive officers of the bank, as
defined by 17 CFR 229.402(a)(3), participates
shall be deemed material and shall be filed;
and any other management contract or any
other compensatory plan, contract, or ar-
rangement in which any other executive offi-
cer of the bank participates shall be filed un-
less immaterial in amount or significance
except as follows: Notwithstanding the
above, any compensatory plan, contract, or
arrangement which pursuant to its terms is
available to employees, officers or directors
generally and which in operation provides
for the same method of allocation of benefits
between management and nonmanagement
participants.

8. A statement setting forth in reasonable
detail the computation of per share earnings,
unless the computation can be clearly deter-
mined from the material contained in the
registration statement.

9. A statement setting forth in reasonable
detail the computation of ratios of earnings

12 CFR Ch. Il (1-1-97 Edition)

to fixed charges which appears in the reg-
istration statement.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55556, Dec. 14, 1983; 48 FR 56734, Dec. 23,
1983; 54 FR 53587, Dec. 29, 1989; 57 FR 58136,
Dec. 9, 1992; 59 FR 67174, Dec. 29, 1994]

§335.309b Form for registration of ad-
ditional class of securities of a bank
under section 12(b) or section 12(g)
of the Securities Exchange Act of
1934 (Form F-10).

FORM F-10—REGISTRATION STATEMENT FOR
ADDITIONAL CLASSES OF SECURITIES OF A
BANK UNDER SECTION 12(b) OR SECTION 12(g)
OF THE SECURITIES EXCHANGE ACT OF 1934

(Exact name of bank as specified in charter)

(Address of principal office)
Securities being registered under section
12(b) of the Act:

Title of class
Name of each exchange on which class is
being registered ——
Title of each class of equity securities
being registered under section 12(g) of the
Act:

GENERAL INSTRUCTIONS

1. Applicability of This Form. This form may
be used for registration of the following se-
curities under the Securities Exchange Act
of 1934:

(a) For registration under section 12(g) of
the Act of any class of equity securities of a
bank which has one or more other classes of
securities registered under either section
12(b) or (g) of the Act.

(b) For registration on a national securi-
ties exchange under section 12(b) of the Act
of any class of securities of a bank which has
one or more other classes of securities so
registered on the same or another securities
exchange.

2. Preparation of Registration Statement. This
form is not to be used as a blank form to the
filled in but only as a guide in the prepara-
tion of a registration statement. Particular
attention should be given to the general re-
quirements in Subpart C. The statement
shall contain the numbers and captions of all
items, but the text of the items may be
omitted if the answers with respect thereto
are prepared in the manner specified in
§335.361.

INFORMATION REQUIRED IN REGISTRATION
STATEMENT

Item 1—Stock To Be Registered.

If stock is being registered, state the title
of the class and furnish the following infor-
mation (see instruction 1):

300



Federal Deposit Insurance Corporation

(a) Outline briefly: (1) Dividend rights; (2)
voting rights; (3) liquidation rights; (4) pre-
emptive rights; (5) conversion rights; (6) re-
demption provisions; (7) sinking fund provi-
sions; and (8) liability to further calls or to
assessment.

(b) If the rights of holders of such stock
may be modified otherwise than by a vote of
a majority or more of the shares outstand-
ing, voting as a class, so state and explain
briefly.

(c) Outline briefly any restriction on the
repurchase or redemption of shares by the
bank while there is any arrearage in the pay-
ment of dividends or sinking fund install-
ments. If there is no such restriction, so
state.

Instructions. 1. If a description of the secu-
rities comparable to that required here is
contained in any other document filed with
the FDIC, such description may be incor-
porated by reference to such other filing in
answer to this item. If the securities are to
be registered on a national securities ex-
change and the description has not pre-
viously been filed with such exchange, copies
of the description shall be filed with copies
of the registration statement filed with the
exchange.

2. This item requires only a brief summary
of the provisions which are pertinent from
an investment standpoint. A complete legal
description of the provisions referred to is
not required and should not be given. Do not
set forth the provisions of the governing in-
strument verbatim; only a succinct resume
is required.

3. If the rights evidenced by the securities
to be registered are materially limited or
qualified by the rights evidenced by any
other class of securities or by the provisions
of any contract or other document, include
such information regarding such limitation
or qualification as will enable investors to
understand the rights evidenced by the secu-
rities to be registered.

Item 2—Debt Securities To Be Registered.

If the securities to be registered hereunder
are bonds, debentures or other evidences of
indebtedness, outline briefly such of the fol-
lowing as are relevant (see instruction 2
below):

(a) Provisions with respect to interest,
conversion, maturity, redemption, amortiza-
tion, sinking fund, or retirement.

(b) Provisions with respect to the kind and
priority of any lien, securing the issue, to-
gether with a brief identification of the prin-
cipal properties subject to such lien.

(c) Provisions restricting the declaration
of dividends or requiring the maintenance of
any ratio of assets, the creation or mainte-
nance of reserves or the maintenance of
properties.

(d) Provisions permitting or restricting the
issuance of additional securities, the with-

§335.309b

drawal of cash deposited against such issu-
ance, the incurring of additional debt, the re-
lease or substitution of assets securing the
issue, the modification of the terms of the
security, and similar provisions.

Instruction. Provisions permitting the re-
lease of assets upon the deposit of equivalent
funds or the pledge of equivalent property,
the release of property no longer required in
the business, obsolete property or property
taken by eminent domain, the application of
insurance moneys, and similar provisions,
need not be described.

(e) The name of the trustee and the nature
of any material relationship with the bank
or any of its affiliates; the percentage of se-
curities of the class necessary to require the
trustee to take action; and what indem-
nification the trustee may require before
proceeding to enforce the lien.

(f) The general type of event which con-
stitutes a default and whether or not any
periodic evidence is required to be furnished
as to the absence of default or as to compli-
ance with the terms of the indenture.

Instruction. 1. In most cases, debt securities
issued by banks need not be registered under
section 12(g) of the Securities Exchange Act;
the registration requirements of that section
apply only to an equity security. The term eg-
uity security is defined by section 3(a)(11) of
the Act to mean ‘“‘any stock or similar secu-
rity; or any security convertible, with or
without consideration, into such a security;
or carrying any warrant or right to subscribe
to or purchase such a security; or any such
warrant or right; or any other security
which the FDIC shall deem to be of similar
nature and consider necessary or appro-
priate, by such rules and regulations as it
may prescribe in the public interest or for
the protection of investors, to treat as an eq-
uity security.”

Instruction. 2. The instructions to item 1
also apply to this item.

Item 3—Other Securities To Be Registered.

If securities other than those referred to in
items 1 and 2 are to be registered hereunder,
outline briefly the rights evidenced thereby.
If subscription warrants or rights are to be
registered, state the title and amount of se-
curities called for, and the period during
which and the price at which the warrants or
rights are exercisable.

Instruction. The instructions to item 1 also
apply to this item.

Item 4—Exhibits.

List all exhibits filed as a part of the reg-
istration statement.

SIGNATURE

Pursuant to the requirements of the Secu-
rities Exchange Act of 1934, the bank has
duly caused this registration statement to be
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signed on its behalf by the undersigned,
thereunto duly authorized.

(Name of Bank)
Date By

(Name and title of signing officer)

INSTRUCTIONS AS TO EXHIBITS

I. If the securities to be registered here-
under are to be registered on an exchange on
which other securities of the bank are reg-
istered, or are to be registered under section
12(g) of the Act, the following exhibits shall,
subject to §335.357 regarding incorporation of
exhibits by reference, be filed with each copy
of the registration statement filed with the
FDIC with an exchange:

1. Specimens or copies of each security to
be registered hereunder.

2. Copies of all constituent instruments de-
fining the rights of the holders of each class
of such securities, including any contracts or
other documents which limit or qualify the
rights of such holders.

I1. If the securities to be registered are to
be registered on an exchange on which no
other securities of the bank are registered
the following exhibits shall be filed with
each copy of the registration statement filed
with each such exchange, but need not be
filed with, or incorporated by reference in,
copies of the registration statement filed
with the FDIC.

3. Copies of the last annual report filed
under section 13 of the Act or, if no such re-
port has yet been filed, copies of the latest
registration statement filed under section
12(b) or (g) of the Act.

4. Copies of all current or quarterly reports
filed under section 13 of the Act since the
end of the fiscal year covered by the annual
report filed under instruction 3 above, or if
none, since the effective date of the latest
registration statement so filed.

5. Copies of the latest definitive proxy
statement or information statement, if any,
filed with the FDIC under section 14 of the
Act.

6. Copies of the charter and bylaws, or in-
struments corresponding thereto, and copies
of any other documents defining the rights
of holders of the securities to be registered.

7. Specimens or copies of each security to
be registered hereunder.

8. Copies of the last annual report submit-
ted to stockholders by the bank or its prede-
cessors. Such annual report shall not be
deemed to be “‘filed” with the exchange or
otherwise subject to the liabilities of section
18 of the Act, except to the extent it may al-
ready be subject thereto.

12 CFR Ch. Il (1-1-97 Edition)

§335.310 Requirement of annual re-
ports and annual reports of prede-
cessors.

(a) Every registrant bank (except for-
eign banks) shall file an annual report
for each fiscal year after the last full
fiscal year for which financial state-
ments were filed with the registration
statement. Foreign banks shall file in
accordance with the applicable require-
ments of 17 CFR 249.220f and SEC Form
20-F. The report, which shall conform
to the requirements of Form F-2 (or
SEC Form 20-F), shall be filed within
90 days after the close of the fiscal year
or within 30 days of the mailing of the
bank’s annual report to stockholders,
whichever occurs first.

(b) Every bank which changes its fis-
cal closing date after the last fiscal
year for which financial statements
were filed in a Form F-1 or Form F-2
shall file a report on Form F-2 cover-
ing the resulting interim period not
more than 120 days after the close of
the interim period or after the date of
the determination to change the fiscal
closing date, whichever is later. A sep-
arate report, however, need not be filed
for any period of less than three
months if the Form F-2 filed for the
succeeding full fiscal year covers the
interim period as well as the fiscal
year. In such case, balance sheets need
be furnished only as of the close of the
entire period but all other financial
statements and schedules shall be filed
separately for both periods.

(c) Annual reports of predecessors.
Every bank having securities reg-
istered under section 12 of the act on
Form F-1 (or Form F-10, in the case of
registration of an additional class of
securities) shall file an annual report
under this section for each of its prede-
cessors which had securities registered
under section 12 of the act covering the
last full fiscal year of the predecessor
prior to the bank’s succession, unless
such report has been filed by the prede-
cessor. Such annual report shall con-
tain the information that would be re-
quired if filed by the predecessor.

Note to Small Business Issuers: a ‘‘small
business issuer’, as defined under 17 CFR
240.12b-2 has the option of providing the dis-
closure required by SEC Form 10-KSB, op-
tional form for annual and transitional re-
ports of small business issuers (17 CFR
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249.310b), in lieu of the disclosure require-
ments set forth in Form F-2 (§335.312). The
definition of ‘‘small business issuer’, gen-
erally includes banks with annual revenues
of less than $25 million, whose voting stock
does not have a public float of $25 million or
more.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53590, Dec. 29, 1989; 59 FR 67174, Dec. 29,
1994]

§335.311 Exception from requirement
for annual report.

Notwithstanding §335.310, any bank
that has filed, within the period pre-
scribed for filing an annual report pur-
suant to that paragraph, a registration
statement that has become effective
and is not subject to any proceeding
under section 15(c) or section 12 of the
act, or to an order thereunder, need not
file an annual report if such statement
covers the fiscal period that would be
covered by such annual report and con-
tains all of the information, including
financial statements and exhibits, re-
quired for annual reports.

§335.312 Form for annual
bank (Form F-2).

report of

FORM F-2—ANNUAL REPORT UNDER SECTION
13 OF THE SECURITIES EXCHANGE ACT OF 1934

For the fiscal year ended
FDIC Certificate No.
(Exact name of bank as specified in its char-

ter)

(State or other jurisdiction of incorporation
or organization)

(I.R.S. Employer ldentification No.)

(Address of principal office)

(ZIP Code)

Bank’s telephone number,
code

Securities registered under section 12(b) of

the Act:

Title of each class

Name of each exchange on which registered

including area

Securities registered under section 12(g) of
the Act:

(Title of class)
(Title of class)

Indicate by check mark if the bank, as a
“small business issuer” as defined under 17
CFR 240.12b-2, is providing alternative disclo-
sures as permitted for small business issuers
in this Form F-2. []

Indicate by check mark if disclosure of de-
linquent filers pursuant to item 10 is not
contained herein, and will not be contained,

§335.312

to the best of bank’s knowledge, in definitive
proxy or information statements incor-
porated by reference in part Ill of this Form
F-2 or any amendment of this Form F-2. [ ]

Indicate by check mark whether the bank
(1) has filed all reports required to be filed by
section 13 of the Securities Exchange Act of
1934 during the preceding 12 months (or for
such shorter period that the bank was re-
quired to file such reports), and (2) has been
subject to such filing requirements for the
past 90 days. YES— NO—.

State the aggregate market value of the
voting stock held by nonaffiliates of the reg-
istrant. The aggregate market value shall be
computed by reference to the price at which
the stock was sold, or the average bid and
asked prices of such stock, as of a specified
date within 60 days prior to the date of fil-
ing.—

Indicate the number of shares outstanding
of each of the registrant’s classes of common
stock, as of the latest practicable date.—

DOCUMENTS INCORPORATED BY REFERENCE

List hereunder the following documents if
incorporated by reference and the part of the
Form F-2 (e.g., part I, part Il, etc.) into
which the document is incorporated: (1) Any
annual report to security holders; and (2)
Any proxy or information statement. The
listed documents should be clearly described
for identification purposes (e.g., annual re-
port to security holders for fiscal year ended
December 24, 1980).

GENERAL INSTRUCTIONS

A. Rule as to Use of Form F-2

This form shall be used for annual reports
pursuant to section 13 of the Securities Ex-
change Act of 1934 (the ““Act’’) for which no
other form is prescribed. Reports on this
form shall be filed within 90 days after the
end of the fiscal year covered by the report.
However, all schedules required by §335.626
may, at the option of the bank be filed as an
amendment to the report not later than 120
days after the end of the fiscal year covered
by the report.

B. Application of Other Rules and Regulations

Subparts A and C of part 335 contain cer-
tain general requirements which are applica-
ble to reports on a form. These general re-
quirements should be carefully read and ob-
served in the preparation and filing of re-
ports on this form.

C. Preparation of Report

(1) This form is not to be used as a blank
form to be filled in, but only as a guide in
the preparation of the report. Except as pro-
vided in general instruction F the answers to
the items shall be prepared in the manner
specified in §335.361. The report shall contain
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the item numbers and captions of all items
but the text of such items may be omitted.

(2) Except where information is required to
be given for the fiscal year or as of a speci-
fied date, it shall be given as of the latest
practicable date.

(3) Attention is directed to §335.350, which
states: “‘In addition to the information ex-
pressly required to be included in a state-
ment or report, there shall be added such
further material information, if any, as may
be necessary to make the required state-
ments, in the light of the circumstances
under which they are made, not misleading.”

D. Signature and Filing of Report

Three complete copies of the report, in-
cluding financial statements, financial state-
ment schedules, exhibits, and all other pa-
pers and documents filed as part thereof,
shall be filed with the FDIC. At least one
complete copy of the report, including finan-
cial statements, financial statement sched-
ules, exhibits, and all other papers and docu-
ments filed as a part thereof, shall be filed
with each exchange on which any class of se-
curities of the bank is registered. At least
one complete copy of the report filed with
the FDIC and one such copy filed with each
exchange shall be manually signed. Copies
not manually signed shall bear typed or
printed signatures. The report shall be
signed by the bank, and on behalf of the
bank by its principal executive officer or of-
ficers, its principal financial officer, its con-
troller or principal accounting officer, and
by at least the majority of the board of di-
rectors or persons performing similar func-
tions. Any person who occupies more than
one of the specified positions shall indicate
each capacity in which he signs the report.

E. Disclosure With Respect to Foreign
Subsidiaries

Information required by any item or other
requirement of this form with respect to any
foreign subsidiary may be omitted to the ex-
tent that the required disclosure would be
detrimental to the bank. However, financial
statements and financial statement sched-
ules, otherwise required, shall not be omit-
ted pursuant to this instruction. Where in-
formation is omitted pursuant to this in-
struction, a statement shall be made that
such information has been omitted and the
names of the subsidiaries involved shall be
separately furnished to the FDIC. The FDIC
may, in its discretion, call for justification
that the required disclosure would be det-
rimental.

F. Information to be Incorporated By Reference

(1) Attention is directed to §335.353 which
provides for the incorporation by reference
of information contained in certain docu-

12 CFR Ch. Il (1-1-97 Edition)

ments in answer or partial answer to any
item of a report.

(2) The information called for by parts I
and Il of this form [items 1 through 8 or any
portion thereof] may, at the bank’s option,
be incorporated by reference from the bank’s
annual report to security holders furnished
to the FDIC pursuant to §335.203 or from the
bank’s annual report to security holders,
even if not furnished to the FDIC pursuant
to §335.203 provided such annual report con-
tains the information required by §335.203.

NOTE: In order to fulfill the requirements
of part | of Form F-2 the incorporated por-
tion of the annual report to security holders
must contain the information required by
items 1-4 of Form F-2 to the extent applica-
ble.

(3) The information called for by part 11l
(items 9 and 10) shall be incorporated by ref-
erence from the bank’s definitive proxy
statement (filed or to be filed under
§335.204(C) or definitive information state-
ment (filed or to be filed under §335.204(C)
which involves the election of directors, if
such definitive proxy statement or informa-
tion statement is filed with the FDIC not
later than 120 days after the end of the fiscal
year covered by the Form F-2. However, if
such definitive proxy or information state-
ment is not filed with the FDIC in the 120-
day period, the items comprising the part 111
information must be filed as part of the
Form F-2, or as an amendment to the Form
F-2 not later than the end of the 120-day pe-
riod.

(4) No item numbers or captions of items
need be contained in the material incor-
porated by reference into the report. How-
ever, the bank’s attention is directed to
§335.353(e) regarding the specific disclosure
required in the report concerning informa-
tion incorporated by reference. When the
bank combines all of the information in
parts | and Il of this form (items 1 through
8) by incorporation by reference from the
bank’s annual report to security holders and
all of the information in part 111 of this form
(items 9 and 10) by incorporation by ref-
erence from a definitive proxy statement or
information statement involving the elec-
tion of directors, then, notwithstanding gen-
eral instruction C(1), this form shall consist
of the facing or cover page, those sections in-
corporated from the annual report to secu-
rity holders, the proxy or information state-
ment, and the information, if any, required
by part IV of this form, signatures, and a
cross reference sheet setting forth the item
numbers and captions in parts I, Il and 11l of
this form and the page and/or pages in the
referenced materials where the correspond-
ing information appears.
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PART | (SEE GENERAL INSTRUCTION F-2

Item 1—Business

(a) Briefly describe the business done and
intended to be done by the bank and its sub-
sidiaries. If material is necessary for an un-
derstanding of the business, briefly describe
the information specified in item 1(b)(1) to
(8) below.

(b) Describe any material changes and de-
velopments since the beginning of the fiscal
year in the business done and intended to be
done by the bank and its subsidiaries. The
description shall include information as to
matters such as the following:

(1) Competitive conditions in the industry
involved and the competitive position of the
bank if known or reasonably available to the
bank. If several services are involved, sepa-
rate consideration shall be given to the prin-
cipal services or classes of services;

(2) If a material portion of the bank’s de-
posits has been obtained from a single person
or a few persons (including Federal, State
and local governments and agencies there-
under), the loss of any of one or more of
which would have a materially adverse effect
on the business of the bank, or if a material
portion of the bank’s loans is concentrated
within a single industry or group of related
industries, a description of such customers,
their other relationships, if any, to the bank,
and material facts regarding their impor-
tance to the business of the bank;

(3) The principal services rendered by the
bank, the principal markets for, and meth-
ods of distribution of, such services, includ-
ing any significant changes in the kinds of
services rendered, or in the market or meth-
ods of distribution, during the past three fis-
cal years;

(4) The importance to the business and the
duration and effect of, all material patents,
trademarks, licenses, franchises, and conces-
sions held;

(5)(i) The estimated dollar amount spent
during each of the last two fiscal years on
material research activities relating to the
development of services or the improvement
of existing services;

(ii) If there has been a public announce-
ment of, or if information otherwise has be-
come public about, a new product or line of
business requiring the investment of a mate-
rial amount of total assets, a description of
the status of such line (e.g., whether in the
planning state).

(iii) Where material state the approximate
number of employees engaged full time in
each of the activities described in (i) above
during each fiscal year and in (ii).

NoTE: Item 1(b)(5)(ii) is not intended to re-
quire disclosure of otherwise non-public cor-
porate information the disclosure of which
would adversely affect the bank’s competi-
tive position. Subparagraph (i) requires dis-

§335.312

closure of financial information relating to
research and development activities. Sub-
paragraph (ii) is intended to elicit additional
specific information only where there has
been a public announcement or where infor-
mation has otherwise become public about a
new line of business requiring the invest-
ment of a material amount of total assets.

(6) The material effects that compliance
with Federal, State, and local provisions
which have been enacted or adopted regulat-
ing the discharge of materials into the envi-
ronment, or otherwise relating to the dis-
charge of materials into the environment,
may have upon the capital expenditures,
earnings, and competitive position of the
bank and its subsidiaries.

(7) The number of persons employed by the
bank.

(8) The extent to which the business of the
bank or material portion thereof is or may
be seasonal.

Instructions

1. If the bank proposes to enter, or has re-
cently entered or introduced a new line of
business requiring the investment of a mate-
rial amount of its total assets, provide as
supplemental information, but not as a part
of the report, a copy of any market studies
conducted or performed by or for the bank
relating to such business and a statement as
to the actual or proposed use of such study.
Where material, disclosure in the report of
the absence of such a study is required.

2. Positive and negative factors pertaining
to the competitive position of the bank, to
the extent that they exist, should be ex-
plained, if known or reasonably available to
the bank. An estimate of the number of com-
petitors should be included, and, where ma-
terial, the particular markets in which the
bank competes should be identified. Where
one or a small number of competitors are
dominant, they should be identified.

3. Where material to understanding the
bank’s business, the bank’s and industry
practices and conditions as they relate to li-
quidity items should be explained (e.g.,
where the bank’s business is highly sea-
sonal).

4. The description shall not relate to the
powers and objects specified in the charter,
but to the actual business done and intended
to be done. Include the business of subsidi-
aries and affiliates of the bank insofar as is
necessary to understand the character and
development of the business conducted by
the bank.

5. In describing development, information
shall be given as to matters such as the fol-
lowing: The nature and results of any mate-
rial reorganization, readjustment, or succes-
sion of the bank or any of its significant sub-
sidiaries; the acquisition or disposition of
any material amount of assets otherwise
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than in the ordinary course of business; and
any material changes in the mode of con-
ducting the business.

6. The business of a predecessor or prede-
cessors shall be deemed to be the business of
the bank for the purpose of this item.

7. Appropriate disclosure shall be made
with respect to any material portion of the
business which may be subject to termi-
nation at the election of any person (e.g., de-
positor).

(c) Information as to lines of business. If
the bank and its subsidiaries are engaged in
any business, in addition to normal commer-
cial or mutual savings bank activities, state,
for each of the bank’s last five fiscal years,
or for each fiscal year the bank has been en-
gaged in business, whichever period is less,
the approximate amount or percentage of: (i)
Total revenues, and (ii) income (or loss) be-
fore income taxes and extraordinary items,
attributable to each line of business which
during either of the last two fiscal years ac-
counted for:

(A) 10 percent or more of the total of reve-
nues.

(B) 10 percent or more of income before in-
come taxes and extraordinary items com-
puted without deduction of loss resulting
from operations of any line of business, or

(C) A loss which equalled or exceeded 10
percent of the amount of income specified in
paragraph (B) of this paragraph (c); provided,
however, that if total revenues did not ex-
ceed $50,000,000 during either of the last two
fiscal years, the percentages specified in
items (A), (B), and (C) of this paragraph shall
be 15 percent, instead of 10 percent.

If it is impracticable to state the contribu-
tion to income (or loss) before income taxes
and extraordinary items for any line of busi-
ness, state the contribution thereof to the
results of operations most closely approach-
ing such income, together with a brief expla-
nation of the reasons why it is not prac-
ticable to state the contribution to such in-
come or loss. The term revenue includes the
total of the amounts reported in items (1), (6)
and (7) of the income statement (Format F-
9B).

(d) If the bank and its subsidiaries engage
in material operations in foreign countries,
or if a material portion of revenues is de-
rived from customers in foreign countries,
appropriate disclosure shall be made with re-
spect to the importance of that part of the
business to the bank and the risks attendant
thereto. Insofar as practicable, furnish infor-
mation with respect to volume and relative
profitability of such operations.

(e) The FDIC may, upon written request of
the bank and where consistent with the pro-
tection of investors, permit the omission of
any of the information herein required or the
furnishing in substitution therefor of appro-
priate information of comparable character.
The FDIC may also require the furnishing of

12 CFR Ch. Il (1-1-97 Edition)

other information in addition to, or in sub-
stitution for, the information herein re-
quired in any case where such information is
necessary or appropriate for an adequate de-
scription of the business done or intended to
be done.

Item 2—Properties

State briefly the location and general
character, individually or by categories, of
(a) properties held in fee, or leased, by the
bank and its subsidiaries, in which the bank-
ing offices are located, indicating any major
encumbrances with respect thereto, and (b)
other physical properties of material value
that are owned or leased by the bank or its
subsidiaries. State the expiration dates of
material leases. In the event aggregate an-
nual rentals paid during the bank’s last fis-
cal year exceeded five percent of its operat-
ing expenses, state the amount of such rent-
als and the average term of the leases pursu-
ant to which such rentals were paid.

Instruction. What is required is such infor-
mation as will reasonably inform investors
as to the suitability, adequacy and extent of
utilization of the facilities used in the enter-
prise. Detailed descriptions of the physical
characteristics of individual properties or
legal descriptions by metes and bounds are
not required and should not be given.

Item 3—Legal Proceedings

Briefly describe any material pending legal
proceedings, other than ordinary routine
litigation incidental to the business, to
which the bank or any of its subsidiaries is
a party or of which any of their property is
the subject. Include the name of the court or
agency in which the proceedings are pending,
the date instituted, the principal parties
thereto, a description of the factual basis al-
leged to underlie the proceeding and the re-
lief sought. Include similar information as to
any such proceedings known to be con-
templated by governmental authorities.

Instructions. 1. Notwithstanding Instruc-
tion 2 to this item, administrative or judicial
proceedings arising under section 8 of the
Federal Deposit Insurance Act shall be
deemed material and shall be described.

2. No information need be given with re-
spect to any proceeding which involves pri-
marily a claim for damages if the amount in-
volved, exclusive of interest and costs, does
not exceed 10 percent of the equity capital
accounts of the bank and its subsidiaries on
a consolidated basis. However, if any pro-
ceeding presents in large degree the same is-
sues as other proceedings pending or known
to be contemplated, the amount involved in
such other proceedings shall be included in
computing such percentage.

3. Any material proceedings to which any
director, officer or affiliate of the bank, any
owner of record or beneficially of more than
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5 percent of any class of voting securities of
the bank, or any associate of any such direc-
tor, officer or security holder is a party ad-
verse to the bank or any of its subsidiaries
or has a material interest adverse to the
bank or any of its subsidiaries, also shall be
described.

4. Notwithstanding the foregoing, if a re-
ceiver, fiscal agent or similar officer has
been appointed for the bank or its parent, in
a proceeding under the Bankruptcy Act or in
any other proceeding under State or Federal
law in which a court or governmental agency
has assumed jurisdiction over substantially
all of the assets or business of the bank or its
parent, or if such jurisdiction has been as-
sumed by leaving the existing directors and
officers in possession but subject to the su-
pervision and orders of a court or govern-
mental body, identify the proceeding, the
court or governmental body, the date juris-
diction was assumed, the identity of the re-
ceiver, fiscal agent or similar officer and the
date of the person’s appointment.

5. Discuss the extent of insurance coverage
if appropriate to the type of proceeding.

Item 4—Security Ownership of Certain
Beneficial Owners and Management

Set forth the same information as is re-
quired to be furnished by items 5 (d)(1),
(d)(2), and (f) of Form F-5 at §335.212.

NoTE: The information required by item
5(d)(2) of Form F-5 need not be included for
any nominee for election as a director.

PART Il—[SEE GENERAL INSTRUCTION F(2)]

Item 5—Market for the Bank’s Common Stock
and Related Security Holder Matters

(a) ldentify the principal market or mar-
kets on which the bank’s common stock is
being traded and, if a principal market for
such stock is an exchange, state the high and
low sales prices for the stock as reported in
the consolidated transaction reporting sys-
tem or, if not so reported, on such principal
exchange for each quarterly period during
the past two years. If the principal market
for such common stock is not an exchange,
state the range of high and low bid
quotations for each quarterly period during
the past two years, the source of such
quotations and, if there is no market for
such stock (excluding limited or sporadic
quotations), furnish a statement to that ef-
fect.

(b) Set forth the approximate number of
holders of common stock securities of the
bank as of the latest practicable date.

(c) State the frequency and amount of any
dividends declared during the past two years
with respect to such common stock and
briefly describe any restriction on the bank’s
present or future ability to pay such divi-
dends. Where banks have a record of paying
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no dividends although earnings indicate an
ability to do so, they are encouraged to con-
sider the question of their intention to pay
cash dividends in the foreseeable future and,
if no such intention exists to make a state-
ment of that fact in the filing. Banks which
have a history of paying dividends are also
encouraged to indicate whether there is a
present expectation that dividends will con-
tinue to be paid in the future.

Instructions

1. The computation of the approximate
number of holders of such common stock
may be based upon the number of record
holders or may also include individual par-
ticipants in security position listings. See
§335.501(b)(8). The method of computation
which is chosen should be indicated.

2. If the bank is a foreign bank: (a) De-
scribe briefly any governmental laws, de-
crees or regulations in the country in which
the foreign bank is organized relating to re-
strictions on the export or import of capital,
including but not limited to foreign ex-
change controls, affecting the remittance of
dividends, interest and other payments of
nonresident holders of the foreign bank’s se-
curities.

(b) State whether there are any limita-
tions, either by the law of the country under
which the foreign bank is organized or in the
charter or other constituent document of the
foreign bank, on the right of foreigners to
hold or vote securities. Outline briefly any
such limitations.

(c) Outline briefly all taxes, including
withholding provisions, to which United
States security holders are subject under ex-
isting laws and regulations of the foreign
country of origin. A brief description of per-
tinent provisions of any reciprocal tax trea-
ties between such foreign country and the
United States regarding withholding should
be included. If there are no such treaties, so
state.

Item 6—Selected Financial Data

Furnish in comparative columnar form a
summary of selected financial data for the
bank for:

(a) Each of the last five fiscal years of the
bank (or for the life of the bank and its pred-
ecessors, if less), and

(b) Any additional fiscal years necessary to
keep the summary from being misleading.

Instructions

1. The purpose of the summary of selected
financial data shall be to supply in a conven-
ient and readable format selected data which
highlight significant trends in the bank’s fi-
nancial condition and results of operations.

2. The following items shall be included in
the table of financial data: net interest in-
come; other operating income; provision for
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loan and lease losses; income (loss) from con-
tinuing operations; income (loss) from con-
tinuing operations per common share; total
assets; long-term obligations and redeemable
preferred stock and cash dividends declared
per common share. Banks may include addi-
tional items which they believe would en-
hance an understanding of and would high-
light other trends in their financial condi-
tion and results of operations. Briefly de-
scribe, or cross reference to a discussion
thereof, factors such as accounting changes,
business combinations or dispositions of
business operations, that materially affect
the comparability of the selected financial
data. Discuss any material uncertainties
which might cause the data not to be indic-
ative of the bank’s future financial condition
or results of operations.

3. Those banks which provide five-year
summary information in accordance with
SFAS 89 may combine such information with
the selected financial data appearing pursu-
ant to this item.

4. All references to the bank in the sum-
mary and in these instructions shall mean
the bank and its consolidated subsidiaries.

5. In addition, (a) if debt securities are reg-
istered under section 12 of the Act, the bank
shall show in tabular form for each fiscal
year the ratio of earnings to fixed charges. If
appropriate, the ratio of earnings to fixed
charges for such periods shall also be shown
on a total enterprise basis in a position of
equal prominence with the ratio for the bank
or the bank and its consolidated subsidiaries.

(b) Earnings shall be computed after all op-
erating and income deductions except fixed
charges and taxes based on income or profits
and after eliminating undistributed income
of unconsolidated subsidiaries and 50 percent
or less owned persons.

(c) The term fixed charges shall mean (i) in-
terest and amortization of debt discount and
expense and premium on all indebtedness;
(i) such portion of rentals as can be dem-
onstrated to be representative of the interest
factor in the particular case; and (iii) in case
consolidated figures are wused, preferred
stock dividend requirements of consolidated
subsidiaries, excluding in all cases items
eliminated in consolidation.

Item 7—Management’s Discussion and Analysis
of Financial Condition and Results of Oper-
ations

Discuss the bank’s financial condition,
changes in financial condition and results of
operations. The discussion shall provide in-
formation as specified in paragraphs (a), (b)
and (c) of this item with respect to liquidity,
capital resources, and results of operations,
and should also provide such other informa-
tion which the bank believes to be necessary
to an understanding of its financial condi-
tion, changes in financial condition and re-
sults of operations. Discussions of liquidity
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and capital resources may be combined
whenever the two topics are interrelated.
Where in the bank’s judgment a discussion of
segment information or of other subdivisions
of the registrant’s business would be appro-
priate to an understanding of such business,
the discussion would focus on each relevant,
reportable segment or other subdivision of
the business and on the bank as a whole.

(a) Liquidity. Identify any known trends or
any known demands, commitments, events
or uncertainties which will result in or
which are reasonably likely to result in the
bank’s liquidity increasing or decreasing in
any material way. If a material deficiency is
identified, indicate the course of action
which the bank has taken or proposes to
take to remedy the deficiency. ldentify and
separately describe internal and external
sources of liquidity, and briefly discuss any
material unused sources of liquid assets.

(b) Capital resources. Describe the bank’s
material commitments for capital expendi-
tures as of the end of the latest fiscal period,
and indicate the general purpose of such
commitments and the anticipated source of
funds needed to fulfill such commitments.
Describe any known material trends, favor-
able or unfavorable, in the bank’s capital re-
sources. Indicate any expected material
changes in the mix and the relative cost of
such resources. This discussion should con-
sider changes between equity, debt and any
off-balance sheet financing arrangement.

(c) Results of operations. Describe any un-
usual or infrequent events or transactions or
any significant economic changes which ma-
terially affected the amount of reported in-
come from continuing operations and, in
each case, indicate the extent to which in-
come was so affected. In addition, describe
any other significant components of reve-
nues or expense which, in the bank’s judg-
ment, should be described in order to under-
stand the bank’s results of operations. De-
scribe any known trends or uncertainties
which have had or which the bank reason-
ably expects will have a material favorable
or unfavorable impact on revenues or income
from continuing operations. If the bank
knows of events which will cause a material
change in the relationship between costs and
revenues (such as known future increases in
costs of labor) the change in the relationship
should be disclosed. To the extent that the
financial statements disclose material in-
creases in revenues, provide a narrative dis-
cussion of the extent to which such increases
are attributable to increases in prices or to
increases in the volume or amount of serv-
ices being sold or to the introduction of new
services.

Instructions

1. The bank’s discussion and analysis shall
be of the financial statement and of other
statistical data which the bank believes will
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enhance a reader’s understanding of its fi-
nancial condition, changes in financial con-
dition and results of operations. Generally,
the discussion should cover the three year
period covered by the financial statements
and should utilize year-to-year comparisons
or any other formats which in the bank’s
judgment enhance a reader’s understanding.
However, where trend information is
revelant, reference to the five-year selected
financial data appearing in item 6 of a Form
F-2 may be necessary.

2. The purpose of the discussion and analy-
sis should be to provide to investors and
other users information relevant to an as-
sessment of the financial condition and re-
sults of operations of the bank as determined
by evaluating the amounts and certainty of
cash flows from operations and from outside
sources. The information provided in this
item 7 need only include that which is avail-
able to the bank without undue effort or ex-
pense but which does not clearly appear in
the bank’s financial statements.

3. The discussion and analysis should spe-
cifically focus on material events and uncer-
tainties known to management which would
cause reported financial information not to
be necessarily indicative of future operating
results or of future financial condition. This
would include description and amounts of (a)
matters which would have an impact on fu-
ture operations and have not had an impact
in the past, and (b) matters which have had
an impact on reported operations and are not
expected to have an impact upon future oper-
ations.

4. Where the consolidated financial state-
ments reveal material changes from year to
year in one or more line items, the causes for
the changes should be described to the ex-
tent necessary to an understanding of the
bank’s businesses as a whole; provided, how-
ever, if the cause for a change in one line
item also relate to other line items, no rep-
etition is required and a line-by-line analysis
of the financial statements as a whole is not
required or generally appropriate. Banks
need not recite the amounts of changes from
year to year which are readily computable
from the financial statements. The discus-
sion should not merely repeat numerical
data contained in the consolidated financial
statements.

5. The term liquidity as used in paragraph
(a) of this item refers to the ability of a bank
generate adequate amounts of cash to meet
the bank’s needs for cash. Except where it is
otherwise clear from the discussion, the
bank should indicate those balance sheet
conditions or income or cash flow items
which the bank believes may be indicators of
its liquidity condition. Liquidity generally
should be discussed on both a long-term and
short-term basis. The issue of liquidity
should be discussed in the context of the
bank’s own business or businesses.

§335.312

6. Banks are encouraged, but not required,
to supply forward-looking information. This
is to be distinguished from presently-known
data which will impact upon future operat-
ing results, such as known future increases
in costs of labor. This latter data may be re-
quired to be disclosed. Any forward-looking
information supplied is expressly covered by
the safe harbor rule for projections. See
§335.103.

7. Banks should furnish statistical infor-
mation similar to that required by Securi-
ties Exchange Act Industry Guide 3 [Statis-
tical disclosure by bank holding companies]
SEC Rel. No. 34-23846, 51 FR 43599 (November
25, 1986), 17 CFR part 241 (1988) (‘‘Guide 3")
for each of the last three fiscal years of the
bank, except, if the bank had assets of less
than $200,000,000 or net worth of $10,000,000 or
less as of the end of its latest fiscal year, in-
formation may be furnished for each of the
last two fiscal years with respect to all
items. If a material change in the informa-
tion presented or the trend evidenced there-
by has occurred, it may be appropriate to
furnish statistical information for an addi-
tional interim period to keep the informa-
tion from being misleading.

The information should be presented in
tabular form and include descriptions of: I.
Distribution of Assets, Liabilities, and
Stockholder’s Equity; Interest Rates and In-
terest Differentials; Il. Investment Portfolio;
Il1l. Loan Portfolio; IV. Summary of Loan
Loss Experience; V. Deposits; VI. Return on
Equity and Assets; and VII. Short-Term Bor-
rowings. Although no specific guidance as to
the form and content is provided, relevant
data, material to a description of lending
and deposit activities, should include infor-
mation about (a) yields and costs of various
assets and liabilities, (b) maturities and re-
pricing characteristics of various assets and
liabilities and (c) risk elements, such as non-
accrual and past-due items in the lending
portfolio. Generally, statistical information
called for by Guide 3 should be based on aver-
age daily amounts. However, weekly or
month-end averages may be used if compil-
ing daily information is too costly or dif-
ficult as long as it is representative of oper-
ations. Banks are not required to justify, but
are required to disclose, which method of
computing averages is selected.

NoTE: If any such information is not rea-
sonably available to the bank, the bank may
present comparable information. Where in-
formation required by Guide 3 is substan-
tially similar to that required by Call Report
schedules (i.e.—Guide 3 items Il and Il1I, In-
vestment Portfolio and Loan Portfolio, etc.),
the Call Report schedule information may be
presented instead.

8. All references to the bank in the discus-
sion and in these instructions shall mean the
bank and its subsidiaries consolidated.
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9. Foreign private banks should also dis-
cuss briefly any pertinent governmental eco-
nomic, fiscal, monetary, or political policies
or factors which have materially affected or
could materially affect, directly or indi-
rectly, company operations or investments
by United States nationals.

Item 8—Financial Statements and
Supplementary Data

These instructions specify the balance
sheets and statements of income required to
be filed as a part of annual reports on this
form. Subpart F governs the certification,
form, and content of the balance sheets and
statements of income required, including the
basis of consolidation, and prescribes the
statement of changes in capital accounts,
statement of changes in financial position,
and/or statement of cash flows and the
schedules to be filed in support thereof.

(a) Financial Statements of the Bank. (1)
There shall be filed for the bank, in compara-
tive columnar form, audited balance sheets
as of the close of the last two fiscal years
and audited statements of income for each of
the three fiscal years preceding the date of
the most recent balance sheet being filed.

(2) Notwithstanding paragraph (1), the in-
dividual financial statements of the bank
may be omitted if consolidated statements
of the bank and one or more of its subsidi-
aries are filed.

(b) Consolidated Statements. There shall be
filed for the bank and its majority-owned: (1)
Bank premises subsidiaries, (2) subsidiaries
doing a foreign banking business, and (3) sig-
nificant subsidiaries, in comparative colum-
nar form, audited consolidated balance
sheets as of the close of the last two fiscal
years of the bank and audited consolidated
statements of income for three fiscal years.

(c) Separate Statements of Unconsolidated
Subsidiaries and Other Persons. There shall be
filed such other audited financial statements
with respect to unconsolidated subsidiaries
and other persons as are material to a proper
understanding of the financial position and
results of operations of the total enterprise.
For purposes of this item, other persons in-
clude 50 percent owned persons and uncon-
solidated persons in which the bank takes up
equity in undistributed earnings.

(d) Filing of Other Statements in Certain
Cases—The FDIC may, upon the informal
written request of the bank and where con-
sistent with the protection of investors, per-
mit the omission of one or more of the state-
ments herein required or the filing in substi-
tution therefor of appropriate statements of
comparable character. The FDIC may also by
informal written notice require the filing of
other statements in addition to, or in substi-
tution for, the statements herein required in
any case where such statements are nec-
essary or appropriate for an adequate presen-
tation of the financial condition of any per-
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son whose financial statements are required,
or whose statements are otherwise necessary
for the protection of investors.

PART I11—[SEE GENERAL INSTRUCTION F(3)]

Item 9—Directors and Principal Officers of the
Bank

(a) Directors of the Bank. Set forth the same
information as is required to be furnished by
item 6 (a), (b), (c) and (d) of Form F-5 at
§335.212.

NoOTE: The information required by item 6
(a), (b), (c) and (d) of Form F-5 need not be
included for any nominee for election as a di-
rector.

(b) Principal Officers of the Bank. (1) Prin-
cipal officers. List the names and ages of all
principal officers of the bank and all persons
chosen to become principal officers; indicate
all positions and offices with the bank held
by each such person; state the person’s term
of office as officer and the period during
which the person has served as such and
briefly describe any arrangement or under-
standing between the person and any other
person pursuant to which the person was se-
lected as an officer.

Instructions. 1. Do not include arrange-
ments or understandings with directors of of-
ficers of the bank acting solely in their ca-
pacities as such.

2. No person chosen to become a principal
officer who has not consented to act as such
should be named in response to this item.

(2) Significant employees. Where the bank
employs persons such as special consultants
who are not principal officers, but who make
or are expected to make significant con-
tributions to the business of the bank, such
persons should be identified and their back-
ground disclosed to the same extent as in the
case of principal officers.

(3) Business experience. Give a brief account
of the business experience during the past
five years of each person chosen to become a
principal officer, and each person named in
answer to paragraph (2) of this item, includ-
ing the person’s principal occupations and
employment during that period and the
name and principal business of any corpora-
tion or other organization in which such oc-
cupations and employment were carried on.
When a principal officer or person named in
response to paragraph (2) of this item has
been employed by the bank or a subsidiary of
the bank for less than five years, a brief ex-
planation should be included as to the nature
of the responsibilities undertaken by the in-
dividual in prior positions to provide ade-
quate disclosure of his prior business experi-
ence. The requirement is information relat-
ing to the level of this person’s professional
competence which may include, depending
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upon the circumstances, such specific infor-
mation as the size of the operation super-
vised.

(c) Family relationships and involvement in
certain legal proceedings. Set forth the same
information as is required to be furnished by
items 6(b) and (d) of Form F-5 at §335.212 for
each principal officer, person chosen to be-
come a principal officer, and each person
named in answer to paragraph (2).

Item 10—Management and

transactions.

compensation

Furnish the information required by items
7 and 21 of Form F-5 at §335.212.

Instruction

Checking the box provided on the cover
page of this form to indicate that disclosure
of delinquent Form F-7, F-8, or F-8A filers is
not contained herein is intended to facilitate
form processing and review. Failure to pro-
vide such indication will not create liability
for violation of the federal securities laws.
The space should be checked only if there is
no disclosure in this form of reporting person
delinquencies and the bank at the time of fil-
ing the Form F-2, has reviewed the informa-
tion necessary to ascertain, and has deter-
mined that, disclosure of delinquencies is not
expected to be contained in Part Ill of the
Form F-2 or incorporated by reference.

PART IV

Item 11—Exhibits, Financial Statement
Schedules, and Reports on Form F-3

(a) Contents. List the following documents
filed as a part of the report:

(1) All financial statements.

(2) Those financial statement schedules re-
quired to be filed by item 8 of this form.

(3) Those exhibits required by paragraph
(c) of this Item 11. Identify in the list each
management contract or compensatory plan
or arrangement required to be filed as an ex-
hibit to this form pursuant to paragraph
(c)(3)(ii) of this Item 11.

Instruction. Where any financial statement,
financial statement schedule, or exhibit is
incorporated by reference, the incorporation
by reference shall be set forth in the list re-
quired by this item. For purposes of all rules
concerning incorporation by reference a fi-
nancial statement schedule shall constitute
an exhibit. See §335.353.

(b) Reports on Form F-3. State whether any
reports on Form F-3 have been filed during
the last quarter of the period covered by this
report, listing the items reported, any finan-
cial statements filed and the dates of any
such reports.

(c) Exhibits. The following exhibits shall be
filed:

(1) Articles of incorporation and bylaws—
whenever amendments to the articles or by-
laws of the registrant are filed, there shall
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also be filed a complete copy of the articles
or bylaws as amended.

(2) Instruments defining the rights of security
holders, including indentures.

(3) Material contracts. (i) If the contract is
such as ordinarily accompanies the kind of
business conducted by the bank and its sub-
sidiaries, it will be deemed to have been
made in the ordinary course of business and
need not be filed, unless if falls within one or
more of the following categories, in which
case it should be filed except where immate-
rial in amount or significance:

(A) Any contract to which directors, offi-
cers, promoters, voting trustees, security
holders named in the report, or underwriters
are parties other than contracts involving
only the purchase or sale of current assets
having a determinable market price, at such
market price;

(B) Any contract calling for the acquisi-
tion or sale of any property, plant or equip-
ment for a consideration exceeding 15% of
the fixed assets of the bank on a consoli-
dated basis; or

(C) Any lease under which a significant
part of the property described in the reg-
istration statement or report is held by the
bank.

(ii) Any management contract or any com-
pensatory plan, contract or arrangement, in-
cluding but not limited to plans relating to
options, warrants or rights, pension, retire-
ment or deferred compensation or bonus, in-
centive or profit sharing (or if not set forth
in any formal document, a written descrip-
tion thereof) in which any director or any of
the ““named executive officers’ of the bank,
as defined by 17 CFR 229.402(a)(3), partici-
pates shall be deemed material and shall be
filed; and any other management contract or
any other compensatory plan, contract, or
arrangement in which any other executive
officer of the bank participates shall be filed
unless immaterial in amount or significance
except as follows: notwithstanding the
above, any compensatory plan, contract, or
arrangement which pursuant to its terms is
available to employees, officers or directors
generally and which in operation provides
for the same method of allocation of benefits
between management and nonmanagement
participants.

(4) Statement re computation of per share
earnings. A statement setting forth in rea-
sonable detail the computation of per share
earnings, unless the computation can be
clearly determined from the material con-
tained in the registration statement or re-
port.

(5) Statements re computation of ratios. A
statement setting forth in reasonable detail
the computation of ratios of earnings to
fixed charges which appears in the report.

(6) Annual report to security holders. The
bank’s annual report to security holders for
its last fiscal year if all or a portion thereof
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are incorporated by reference in the filing.
Such report, except for those portions there-
of which are expressly incorporated by ref-
erence in the filing, is to be furnished for the
information of the FDIC and is not to be
deemed filed as part of the filing. If the fi-
nancial statements in the report have been
incorporated by reference in the filing, the
accountant’s certificate shall be manually
signed on one copy.

(7) Letter re change in accounting principles.
Unless previously filed, a letter from the
bank’s independent accountant indicating
whether any change in accounting principles
or practices followed by the bank, or any
change in the method of applying any such
accounting principles or practices which af-
fected the financial statements being filed
with the FDIC in the report or which is rea-
sonably certain to affect the financial state-
ments of future fiscal years is to an alter-
native principle which in his judgment is
preferable under the circumstances. No such
letter need be filed when such change is
made in response to a standard adopted by
the Financial Accounting Standards Board
requiring such a change.

(8) Previously unfiled documents. All con-
tracts and other documents of a type re-
quired to be filed as an exhibit to an original
registration statement on Form F-1 or a re-
port on Form F-4 which were executed or in
effect during the reporting period and not
previously filed, as well as all amendments
or modifications, not previously filed, to all
exhibits previously filed with Forms F-1, F-
2, and F-4.

(9) List all subsidiaries of the bank, the state
or other jurisdiction of incorporation or organi-
zation of each, and the names under which such
subsidiaries do business. The names of particu-
lar subsidiaries may be omitted if the
unnamed subsidiaries, considered in the ag-
gregate as a single subsidiary, would not
constitute a significant subsidiary as of the
end of the year covered by this report. (See
the definition of significant subsidiary in
§335.102(nn).) This list should be repeated in
each annual filing or an express reference
made to the most recent filing containing a
complete and accurate list.

SIGNATURES—(SEE GENERAL INSTRUCTION D)

Pursuant to the requirements of section 13
of the Securities Exchange Act of 1934, the
bank has duly caused this report to be signed
on its behalf by the undersigned, thereunto
duly authorized.

(Bank)
By (Signature and Title)*

Date

Pursuant to the requirements of the Secu-
rities Exchange Act of 1934, this report has
been signed below by the following persons
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on behalf of the registrant and in the capac-
ities and on the dates indicated.

(Signature and Title)*

(Date)

* * * * *

(Signature and Title)*

(Date)

*Print the name and title of each signing
officer under his signature.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55557, Dec. 14, 1983; 54 FR 53590, Dec. 29,
1989; 57 FR 4702, Feb. 7, 1992; 57 FR 58136, Dec.
9, 1992; 59 FR 67175, Dec. 29, 1994]

§335.320 Current reports.

Every registrant bank shall file a
current report in conformity with the
requirements of Form F-3 within 10
days after the close of any month dur-
ing which any of the events specified in
that form occurs, unless substantially
the same information as required by
that form has been previously reported
by the bank.

§335.321 Form for current report of a
bank (Form F-3).
FORM F-3.—CURRENT REPORT

Under Section 13 of the Securities Exchange Act
of 1934

For the month of- , 19—

(Exact name of bank as specified in charter)

(Address of principal office)
GENERAL INSTRUCTIONS

A. Preparation of Report

This form is not to be used as a blank form
to be filled in but only as a guide in the prep-
aration of the report. The report shall con-
tain the numbers and captions of all applica-
ble items, but the text of such items may be
omitted if the answers with respect thereto
are prepared in the manner specified in
§335.361. All items which are not required to
be answered in a particular report may be
omitted and no reference thereto need be
made in the report. Particular attention
should be given to the definitions in §335.102
and the general requirements in Subpart C.

B. Events To Be Reported

A report on this form is required to be filed
upon the occurrence of any one or more of
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the events specified in the items of this
form. Reports are to be filed within 10 days
after the close of each month during which
any of the specified events occur except for
items 10 or 11. A report of an event specified
in items 10 or 11 is to be filed within 5 busi-
ness days after the occurence of the event; if
the event occurs on a Saturday, Sunday, or
holiday on which the FDIC is not open for
business, then the 5 business day period shall
begin to run on and include the first business
day thereafter. However, if substantially the
same information as that required by this
form has been previously reported by the
bank, an additional report of the informa-
tion in this form need not be made.

C. Incorporation by Reference to Proxy State-
ment, Statement Where Management Does Not
Solicit Proxies, or Annual Report to Security
Holders

Information contained in any statement
previously filed with the FDIC under §335.201
or in an annual report to security holders
furnished to the FDIC under §335.203 may be
incorporated by reference in answer or par-
tial answer to any item or items of this
form. In addition, any financial statements
contained in any such statement or annual
report may be incorporated by reference pro-
vided such financial statements substan-
tially meet the requirements of this form.

INFORMATION TO BE INCLUDED IN REPORT

Item 1—Changes in Control of Bank

(a) If, to the knowledge of management, a
change in control of the bank has occurred,
state the name of the person(s) who acquired
such control; the amount and the source of
the consideration used by such person(s); the
basis of the control; the date and a descrip-
tion of the transaction(s) which resulted in
the change in control; the percentage of vot-
ing securities of the bank now beneficially
owned directly or indirectly by the person(s)
who acquired control; and the identity of the
person(s) from whom control was assumed. If
the source of all or any part of the consider-
ation used is a loan made in the ordinary
course of business by a bank as defined in
section 3(a)(6) of the Act, the identity of
such bank shall be omitted provided a re-
quest for confidentiality has been made pur-
suant to section 13(d)(1)(B) of the Act by the
person(s) who acquired control. In lieu there-
of, the material shall indicate that disclo-
sure of the identity of the bank has been so
omitted and filed separately with the FDIC.

Instructions

1. State the terms of any loans or pledges
obtained by the new control group for the
purpose of acquiring control, and the names
of the lenders or pledgees, unless confiden-
tial treatment has been requested under sec-
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tion 13(d)(1)(B) of the Act in which case the
identity of the lending bank shall be omit-
ted.

2. Any arrangements or understandings
among members of both the former and new
control groups and their associates with re-
spect to the election of directors or other
matters shall be described.

(b) Describe any contractual arrange-
ments, including any pledge of securities of
the bank, or any of its parents, known to
management, the operation of the terms of
which may be at a subsequent date result in
a change in control of the bank.

Instruction

Paragraph (b) does not require a descrip-
tion of ordinary default provisions contained
in the charter, trust indentures or other gov-
erning instruments relating to securities of
the bank.

(c) If the source of all or any part of the
funds used to acquire control of the bank is
a loan made by a bank as defined in section
3(a)(6) of the Act, indicate whether there ex-
ists any agreement, arrangement, or under-
standing under which the registrant bank
maintains or would maintain a correspond-
ent deposit account at such lending bank.

Item 2—Acquisition or Disposition of Assets

If the bank or any of its significant sub-
sidiaries has acquired or disposed of a sig-
nificant amount of assets, otherwise than in
the ordinary course of business, state the
date and manner of acquisition or disposi-
tion and briefly describe the assets involved,
the nature and amount of consideration
given or received therefor, the principle fol-
lowed in determining the amount of such
consideration, the identity of the persons
from whom the assets were acquired or to
whom they were sold and the nature of any
material relationship between such persons
and the bank or any of its affiliates, any di-
rector or officer of the bank, or any associ-
ate of any such director or officer. If any as-
sets so acquired by the bank or its subsidi-
aries constituted plant, equipment or other
physical property, state the nature of the
business in which the assets were used by the
persons from whom acquired and whether
the bank intends to continue such use or in-
tends to devote the assets to other purposes,
indicating such other purposes.

Instructions

1. No information need be given as to: (i)
Any transaction between any person and any
wholly owned subsidiary of such person: i.e.,
a subsidiary substantially all of whose out-
standing voting securities are owned by such
person and/or its other wholly owned subsidi-
aries; (ii) any transaction between two or
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more wholly owned subsidiaries of any per-
son; or (iii) the redemption or other acquisi-
tion of securities from the public, or the sale
or other disposition of securities to the pub-
lic, by the issuer of such securities.

2. The term acquisition includes every pur-
chase, acquisition by lease, exchange, merg-
er, consolidation, succession or other acqui-
sition; provided that such term does not in-
clude the construction or development of
property by or for the bank or its subsidi-
aries or the acquisition of materials for such
purpose, and does not include the acquisition
of assets acquired: (i) In collecting a debt
previously contracted in good faith or (ii) in
a fiduciary capacity. The term disposition in-
cludes every sale, disposition by lease ex-
change, merger, consolidation, mortgage, or
hypothecation of assets, assignment, aban-
donment, destruction, or other disposition,
but does not include disposition of assets ac-
quired: (i) In collecting a debt previously
contracted in good faith or (ii) in a fiduciary
capacity.

3. The information called for by this item
is to be given as to each transaction or series
of related transactions of the size indicated.
The acquisition or disposition of securities
shall be deemed the indirect acquisition or
disposition of the assets represented by such
securities if it results in the acquisition or
disposition of control of such assets.

4. An acquisition or disposition shall be
deemed to involve a significant amount of
assets: (i) If the net book value of such assets
or the amount paid or received there for
upon such acquisition or disposition ex-
ceeded five percent of the equity capital ac-
counts of the bank, or (ii) if it involved the
acquisition or disposition of a business
whose gross operating revenues for its last
fiscal year exceeded five percent of the gross
operating revenues of the bank and its con-
solidated subsidiaries for the bank’s latest
fiscal year.

5. Where assets are acquired or disposed of
through the acquisition or disposition of
control of a person, the person from whom
such control was acquired or to whom it was
disposed of shall be deemed the person from
whom the assets were acquired or to whom
they were disposed of, for the purposes of
this item. Where such control was acquired
from or disposed of to not more than five
persons, their names shall be given, other-
wise it will suffice to identify in any appro-
priate manner the class of such persons.

6. Attention is directed to the require-
ments at the end of this form with respect to
the filing of financial statements for busi-
nesses acquired and to the filing of copies of
the plans of acquisition or disposition as ex-
hibits to the report.

Item 3—Legal Proceedings

The description of legal proceedings shall
include the information required by item 3 of

12 CFR Ch. Il (1-1-97 Edition)

Form F-2 at §335.312. As to such proceedings
which have been terminated during the pe-
riod covered by the report, provide similar
information, including the date of termi-
nation and a description of the disposition
thereof with respect to the bank and its sub-
sidiaries.

Instruction

A legal proceeding need only be reported in
the Form F-3 filed for the month in which it
first became a reportable event and in subse-
quent months in which there have been ma-
terial developments. Subsequent Form F-3
filings in the same fiscal year in which a
legal proceeding or a material development
is reported should reference any previous re-
ports in that year.

Item 4—Changes in Securities

(a) If the instruments defining the rights of
the holders of any class of registered securi-
ties have been materially modified, give the
title of the class of securities involved and
state briefly the general effect of such modi-
fication upon the rights of holders of such se-
curities.

(b) If the rights evidenced by any class of
registered securities have been materially
limited or qualified by the issuance or modi-
fication of any other class of securities, state
briefly the general effect of the issuance or
modification of such other class of securities
upon the rights of the holders of the reg-
istered securities.

Instruction

Working capital restrictions and other
limitations upon the payment of dividends
are to be reported hereunder.

Item 5—Changes in Security for Registered
Securities

If there has been a material withdrawal or
substitution of assets securing any class of
registered securities of the bank, furnish the
following information:

(a) Give the title of the securities.

(b) Identify and describe briefly the assets
involved in the withdrawal or substitutions.

(c) Indicate the provision in the underlying
indenture, if any, authorizing the with-
drawal or substitution.

Item 6—Defaults Upon Senior Securities

(a) If there has been any material default
in the payment of the principal, interest, a
sinking or purchase fund installment, or any
other material default not cured within 30
days, with respect to any indebtedness of the
bank or any of its significant subsidiaries ex-
ceeding five percent of the equity capital ac-
counts of the bank, identify the indebtedness
and state the nature of the default. In the
case of such a default in the payment of prin-
cipal, interest, or a sinking or purchase fund
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installment, state the amount of the default
and the total arrearage on the date of filing
this report.

Instruction

This paragraph refers only to events which
have become defaults under the governing
instruments, i.e., after the expiration of any
period of grace and compliance with any no-
tice requirements.

(b) If any material arrearage in the pay-
ment of dividends has occurred or if there
has been any other material delinquency not
cured within 30 days, with respect to any
class of preferred stock of the bank which is
registered or which ranks prior to any class
or registered securities, or with respect to
any class of preferred stock of any signifi-
cant subsidiary of the bank, give the title of
the class and state the nature of the arrear-
age or delinquency. In the case of an arrear-
age in the payment of dividends, state the
amount and the total arrearage on the date
of filing this report.

Item 7—Increase in Amount of Securities
Outstanding

If the amount of securities of the bank out-
standing has been increased through the is-
suance of any new class of securities or
through the issuance or reissuance of any ad-
ditional securities of a class outstanding and
the aggregate amount of all such increases
not previously reported exceeds five percent
of the previously outstanding securities of
the class, furnish the following information:

(a) Title of class, the amount outstanding
as last previously reported, and the amount
presently outstanding (as of a specified
date).

(b) A brief description of the transaction or
transactions resulting in the increase and a
statement of the aggregate net cash proceeds
or the nature and aggregate amount of any
other consideration received or to be re-
ceived by the bank.

(¢) The names of the principal under-
writers, if any, indicating any such under-
writers which are affiliates of the bank.

(d) A reasonably itemized statement of the
purposes, so far as determinable, for which
the net proceeds have been or are to be used
and the approximate amount used or to be
used for each such purpose.

(e) If the securities were capital shares, a
statement of the amount of the proceeds
credited or to be credited to any account
other than the appropriate capital share ac-
count.

Instructions

1. This item does not apply to notes, drafts,
bills of exchange, or bank acceptances which
mature not later than 12 months from the
date of issuance. No report need be made
where the amount not previously reported,

§335.321

although in excess of five percent of the
amount previously outstanding, does not ex-
ceed $50,000 face amount of indebtedness of
1,000 shares or other units.

2. This item includes the reissuance of
Treasury securities and securities held for
the account of the issuer thereof. The exten-
sion of the maturity date of indebtedness
shall be deemed to be the issuance of new in-
debtedness for the purpose of this item. In
the case of such an extension, the percentage
shall be computed upon the basis of the prin-
cipal amount of the indebtedness extended.

Item 8—Decrease in Amount of Securities
Outstanding

If the amount of any class of securities of
the bank outstanding has been decreased
through one or more transactions and the
aggregate amount of all such decreases not
previously reported exceeds five percent of
the amount of securities of the class pre-
viously outstanding, furnish the following
information:

(a) Title of the class, the amount outstand-
ing as last previously reported, and the
amount presently outstanding (as of a speci-
fied date).

(b) A brief description of the transaction or
transactions involving the decrease and a
statement of the aggregate amount of cash
or the nature and aggregate amount of any
other consideration paid or to be paid by the
bank in connection with such transaction or
transactions.

Instruction

Instruction 1 to item 7 shall also apply to
this item. This item need not be answered as
to decreases resulting from ordinary sinking
fund operations, similar periodic decreases
made pursuant to the terms of the constitu-
ent instruments, decreases resulting from
the conversion of securities or decreases re-
sulting from the payment of indebtedness at
maturity.

Item 9—Submission of Matters to a Vote of
Security Holders

If any matter has been submitted to a vote
of security holders, through the solicitation
of proxies or otherwise, furnish the following
information:

(a) The date of the meeting and whether it
was an annual or special meeting.

(b) If the meeting involved the election of
directors, state the name of each director
elected at the meeting and the name of each
other director whose term of office as a di-
rector continued after the meeting.

(c) A brief description of each matter voted
upon at the meeting and state the number of
votes cast for, against or withheld, as well as
the number of abstentions and broker non-
votes, as to each such matter, including a
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separate tabulation with respect to each
nominee for office.

(d) Describe the terms of any settlement
between the bank and any other participant
(as defined in §335.220) terminating any solic-
itation subject to §335.220, including the cost
or anticipated cost to the bank.

Instructions

1. If any matter has been submitted to a
vote of security holders otherwise than at a
meeting of such security holders, cor-
responding information with respect to such
submission shall be furnished. The solicita-
tion of any authorization or consent (other
than a proxy to vote at a security holders’
meeting) with respect to any matter shall be
deemed a submission of such matter to a
vote of security holders within the meaning
of this item.

2. Paragraph (a) need be answered only if
paragraph (b) or (c) is required to be an-
swered.

3. Paragraph (b) need not be answered if:
Proxies for the meeting were solicited pursu-
ant to subpart B of this part; there was no
solicitation in opposition to the manage-
ment’s nominees as listed in the proxy state-
ment; and all of such nominees were elected.
If the bank did not solicit proxies and the
board of directors as previously reported to
the FDIC was reelected in its entirety, a
statement to that effect in answer to para-
graph (b) will suffice as an answer thereto.

4. Paragraph (c) must be answered for all
matters voted upon at the meeting, includ-
ing both contested and uncontested elections
of directors.

5. If the bank has furnished to its security
holders proxy soliciting material containing
the information called for by paragraph (d),
the paragraph may be answered by reference
to the information contained in such mate-
rial.

6. If the bank has published a report con-
taining all of the information called for by
this item, the item may be answered by a
reference to the information contained in
such report, provided copies of such report
are filed as an exhibit to the report on this
form.

Item 10—Changes in Bank’s Certifying
Accountant

If an independent accountant who was pre-
viously engaged as the principal accountant
to audit the bank’s financial statements re-
signs (or indicates he declines to stand for
re-election after the completion of the cur-
rent audit) or is dismissed as the bank’s
principal accountant, or another independ-
ent accountant is engaged as principal ac-
countant or if an independent accountant on
whom the principal accountant expressed re-
liance in his report regarding a significant
subsidiary resigns (or formally indicates he

12 CFR Ch. Il (1-1-97 Edition)

declines to stand for re-election after the
completion of the current audit) or is dis-
missed or another independent accountant is
engaged to audit that subsidiary:

(a) State the date of such resignation (or
declination to stand for re-election) dismis-
sal or engagement.

(b) State whether in connection with the
audits of the two most recent fiscal years
and any subsequent interim period preceding
such resignation, dismissal or engagement
there were any disagreements with the
former accountant on any matter of ac-
counting principles or practices, financial
statement disclosure, or auditing scope or
procedure, which disagreements if not re-
solved to the satisfaction of the former ac-
countant would have caused him to make
reference in connection with his report to
the subject matter of the disagreement(s);
also, describe each such disagreement. The
disagreements required to be reported in re-
sponse to the preceding sentence include
both those resolved to the former account-
ant’s satisfaction and those not resolved to
the former accountant’s satisfaction. Dis-
agreements contemplated by this rule are
those which occur at the decision-making
level; i.e., between personnel of the bank re-
sponsible for the presentation of its financial
statements and personnel of the accounting
firm responsible for rendering its report.

(c) State whether the principal account-
ant’s report on the financial statements for
any of the past two years contained an ad-
verse opinion or a disclaimer of opinion or
was qualified as to uncertainty, audit scope,
or accounting principles; also describe the
nature of each such adverse opinion, dis-
claimer of opinion, or qualification.

(d) The bank shall request the former ac-
countant to furnish the bank with a letter
addressed to the FDIC stating whether he
agrees with the statements made by the
bank in response to this item and, if not,
stating the respects in which he does not
agree. The bank shall file a copy of the
former accountant’s letter as an exhibit with
all copies of the Form F-3 required to be
filed under §335.359.

(e) State whether the decision to change
accountants was recommended or approved
by

(1) Any audit or similar committee of the
board of directors, if the bank has such a
committee; or

(2) The board of directors, if the bank has
no such committee.

Item 11—Resignations of Bank’s Directors

(a) If a director has resigned or declined to
stand for re-election to the board of directors
since the date of the last annual meeting of
shareholders because of a disagreement with
the bank on any matter relating to the
bank’s operations, policies or practices, and
if the director has furnished the bank with a
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letter describing such disagreement and re-
questing that the matter be disclosed, the
bank shall state the date of such resignation
or declination to stand for re-election and
summarize the director’s description of the
disagreement.

(b) If the bank believes that the descrip-
tion provided by the director is incorrect or
incomplete, it may include a brief statement
presenting its views of the disagreement.

(c) The bank shall file a copy of the direc-
tor’s letter as an exhibit with all copies of
this Form F-3.

Item 12—Other Materially Important Events

The bank shall, at its option, report under
this item any events that it deems of mate-
rial importance to security holders, even
though information as to such events is not
otherwise called for by this form.

Item 13—Financial Statements and Exhibits

List below the financial statements and ex-
hibits, if any, filed as a part of this report:

(a) Financial statements.

(b) Exhibits.

SIGNATURES

Under the requirements of the Securities
Exchange Act of 1934, the bank has duly
caused this report to be signed on its behalf
by the undersigned, thereunto duly author-
ized.

(Name of bank)

Date
By

(Name and title of signing officer)

FINANCIAL STATEMENTS OF BUSINESSES
ACQUIRED

1. Business for which statements are required.

The financial statement specified below
shall be filed for any business the acquisition
of which by the bank or any of its majority-
owned subsidiaries is required to be de-
scribed in answer to item 2 above.

2. Statements required.

(a) There shall be filed a balance sheet of
the business as of a date reasonably close to
the date of acquisition. The balance sheet
need not be audited, but if it is not audited
there shall also be filed an audited balance
sheet as of the close of the preceding fiscal
year.

(b) Statements of income of the business
shall be filed for each of the last three full
fiscal years and for the period, if any, be-
tween the close of the latest of such fiscal
years and the date of the latest balance
sheet filed. These statements of income shall
be verified up to the date of the audited bal-
ance sheet.

§335.321

(c) If the business was in insolvency pro-
ceedings immediately prior to its acquisi-
tion, the balance sheets required above need
not be audited. In such case, the statements
of income required shall be audited to the
close of the latest full fiscal year.

(d) No supporting schedules need be filed.

(e) Except as otherwise provided in this in-
struction, the principles applicable to a bank
and its subsidiaries with respect to the filing
of individual, consolidated and group state-
ments in an original application or annual
report shall be applicable to the statements
required by this instruction.

3. Filing of other statements in certain cases.

The FDIC may, upon the informal written
request of the bank, and where consistent
with the protection of investors, permit the
omission of one or more of the statements
herein required or the filing in substitution
therefor of appropriate statements of com-
parable character. The FDIC may also by in-
formal written notice require the filing of
other statements in addition to or in substi-
tution for the statements herein required in
any case where such statements are nec-
essary or appropriate for an adequate presen-
tation of the financial condition of any per-
son for which financial statements are re-
quired, or whose statements are otherwise
necessary for the protection of investors.

EXHIBITS

Subject to the rules as to incorporation by
reference, the following documents shall be
filed as exhibits to this report:

1. Copies of any contract, plan, or arrange-
ment for any acquisition or disposition de-
scribed in answer to item 2, including a plan
of reorganization, readjustment, exchange,
merger, consolidation, or succession in con-
nection therewith.

2. Copies of any judgment or any document
setting forth the terms of any settlement de-
scribed in answer to item 3.

3. Copies of the amendments to all con-
stituent instruments and other documents
described in answer to item 4.

4. Copies of all constituent instruments de-
fining the rights of the holders of any class
of securities referred to in answer to item 7.

5. Copies of the plan pursuant to which the
options referred to in answer to item 9 were
granted, or if there is no such plan, specimen
copies of the options.

6. Copies of any material amendments to
the bank’s charter or bylaws, not otherwise
required to be filed.

7. Copies of the text of any proposal de-
scribed in answer to item 9.

8. Copies of any published report furnished
in response to item 9. (See item 9, instruc-
tion 6.)

9. Letters from the bank and the independ-
ent accountants furnished pursuant to item
10.
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10. Letters from directors furnished pursu-
ant to item 11.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55562, Dec. 14, 1983; 54 FR 53592, Dec. 29,
1989; 59 FR 67175, Dec. 29, 1994]

§335.330 Quarterly reports.

Every registrant bank shall file a
quarterly report in conformity with
the requirements of Form F-4 for each
fiscal quarter ending after the close of
the latest fiscal year for which finan-
cial statements were filed in a registra-
tion statement except that no report
need be filed for the fiscal quarter
which coincides with the end of the fis-
cal year of the bank. Such reports shall
be filed not later than 45 days after the
end of such quarterly period, except
that the report for any period ending
prior to the date on which a class of se-
curities of the bank first becomes ef-
fectively registered may be filed not
later than 45 days after the effective
date of such registration.

Note to Small Business Issuers: a ‘“‘small
business issuer’”, as defined under 17 CFR
240.12b-2 has the option of providing the dis-
closure required by SEC Form 10-QSB, op-
tional form for quarterly and transitional re-
ports of small business issuers (17 CFR
249.310b), in lieu of the disclosure require-
ments set forth in Form F-4 (§335.330). The
definition of ‘‘small business issuer’”, gen-
erally includes banks with annual revenues
of less than $25 million, whose voting stock
does not have a public float of $25 million or
more.

[46 FR 25208, May 5, 1981, as amended at 59
FR 67175, Dec. 29, 1994]

§335.331 Form for quarterly report of
a bank (Form F-4).

FORM F-4

Quarterly Report Under Section 13 of the Se-
curities Exchange Act of 1934 for Quarter
Ended

FDIC Insurance Certificate Number

(Exact name of bank as specified in its char-
ter)

(State or other jurisdiction of incorporation
or organization)

(IRS Employer Ildentification No.)
(Address of principal executive offices)

(Zip Code)
Bank’s telephone number,
code
(Former name, former address and former
fiscal year, if changed since last report) —

including area

12 CFR Ch. Il (1-1-97 Edition)

Indicate by check mark if the bank, as a
“small business issuer’” as defined under 17
CFR 240.12b-2, is providing alternative disclo-
sures as permitted for small business issuers
in this Form F-4. []

Indicate by check mark whether the bank
(1) has filed all reports required to be filed by
section 13 of the Securities Exchange Act of
1934 during the preceding 12 months (or for
such shorter period that the bank was re-
quired to file such reports), and (2) has been
subject to such filing requirements for the
past 90 days. Yes — No —

Indicate the number of shares outstanding
of each of the bank’s classes of common
stock, as of the latest practicable date.

A. Rule as to Use of Form F-4

(a) Form F-4 shall be used for quarterly re-
ports under section 13 of the Securities Ex-
change Act of 1934, filed under §335.330.

(b) A report on this form shall be filed
within 45 days after the end of each of the
first three fiscal quarters of each fiscal year.
No report need be filed for the fourth quarter
of any fiscal year.

B. Application of General Rules and
Regulations

Particular attention is directed to §335.360
which contains general requirements regard-
ing matters such as the kind and size of
paper to be used, the printing and the lan-
guage; §335.364 regarding the information to
be given whenever the title of securities is
required to be stated; and §335.701 regarding
the filing of the report. The definitions con-
tained in §335.102 should be especially noted.

C. Preparation of Report

(a) This is not a blank form to be filled in.
It is a guide to be used in preparing the re-
port in accordance with §335.330. The FDIC
does not furnish blank copies of this form to
be filled in for filing.

(b) These general instructions are not to be
filed with the report. The instructions to the
various captions of the form are also to be
omitted from the report as filed.

D. Incorporation by Reference to Published
Statements

If the bank makes available to its stock-
holders or otherwise publishes, within the
period prescribed for filing the report, a fi-
nancial statement containing the informa-
tion required by this form, such information
may be incorporated by reference to such
published statement if copies thereof are
filed as an exhibit to this report.
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E. Signature and Filing of Report

Three copies of the report shall be filed
with the FDIC. At least one copy of the re-
port shall be filed with each exchange on
which any class of securities of the bank is
listed and registered. At least one copy of
the report filed with the FDIC and one copy
filed with each such exchange shall be manu-
ally signed on the bank’s behalf by a duly
authorized officer of the bank and by the
principal financial officer or chief account-
ing officer of the bank. Copies not manually
signed shall bear typed or printed signatures.

Item 1—Financial Statements

(a) Condensed statements.

Interim financial statements shall follow
the general form and content of presentation
prescribed by Subpart F of this Part 335 with
the following exceptions:

(1) Interim financial statements required
by this rule need only be provided as to the
bank and its subsidiaries consolidated and
may be unaudited. Separate statements of
other entities which may otherwise be re-
quired by this regulation may be omitted.

(2) Interim balance sheets shall include
only major captions prescribed by §335.627A.
Where any major balance sheet caption is
less than 10 percent of total assets, and the
amount in the caption has not increased or
decreased by more than 25 percent since the
end of the preceding fiscal year, the caption
may be combined with others.

(3) Interim statements of income shall also
include major captions prescribed by
§335.627B. When any major income statement
caption is less than 15 percent of average net
income for the most recent three fiscal years
and the amount in the caption has not in-
creased or decreased by more than 20 percent
as compared to the corresponding interim
period of the preceding fiscal year, the cap-
tion may be combined with others. In cal-
culating average net income, loss years
should be excluded. If losses were incurred in
each of the most recent three years, the av-
erage loss shall be used for purposes of this
text.

(4) The statement of changes in financial
position and/or statement of cash flows may
be abbreviated, as appropriate.

(5) The interim financial information shall
include disclosure either on the face of the
financial statements or in accompanying
footnotes sufficient so as to make the in-
terim information presented not misleading.
Banks may presume that users of the in-
terim financial information have read or
have access to the audited financial state-
ments for the preceding fiscal year and that
the adequacy of additional disclosure needed
for a fair presentation, except in regard to
material contingencies, may be determined
in that context. Accordingly, footnote dis-
closure which would substantially duplicate
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the disclosure contained in the most recent
annual report to security holders or latest
audited financial statements, such as a
statement of significant accounting policies
and practices, details of accounts which have
not changed significantly in amount or com-
position since the end of the most recently
completed fiscal year, and detailed disclo-
sures prescribed by §335.621 or §335.622, may
be omitted. However, disclosure shall be pro-
vided where events subsequent to the end of
the most recent fiscal year have occurred
which have a material impact on the bank.
Disclosures should encompass for example,
significant changes since the end of the most
recently completed fiscal year in such items
as: accounting principles and practices; esti-
mates inherent in the preparation of finan-
cial statements; status of long-term con-
tracts; capitalization including significant
new borrowings or modification of existing
financing arrangements; and the reporting
entity resulting from business combinations
or dispositions. Notwithstanding the above,
where material contingencies exist, disclo-
sure of such matters shall be provided even
though a significant change since year end
may not have occurred.

(6) Detailed schedules otherwise required
by §335.626 may be omitted for purposes of
preparing interim financial statements.

(b) Other instructions as to content. The fol-
lowing additional instructions shall be appli-
cable for purposes of preparing interim fi-
nancial statements:

(1) Summarized income statement infor-
mation shall be given separately as to each
subsidiary not consolidated or 50 percent or
less owned persons or as to each group of
such subsidiaries or fifty percent or less
owned persons for which separate individual
or group statements would otherwise be re-
quired for annual periods.

(2) If appropriate, the income statement
shall show earnings per share and dividends
per share applicable to common stock and
the basis of the earnings per share computa-
tion shall be stated together with the num-
ber of shares used in computation. The bank
shall file as an exhibit, a statement setting
forth in reasonable detail the computation of
per share earnings, unless the computation
is otherwise clearly set forth in the report.

(3) If, during the most recent interim pe-
riod presented, the bank or any of its con-
solidated subsidiaries entered into a business
combination treated for accounting purposes
as a pooling of interests, the interim finan-
cial statements for both the current year
and the preceding year shall reflect the com-
bined results of the pooled businesses. Sup-
plemental disclosure of the separate results
of the combined entities for periods prior to
the combination shall be given, with appro-
priate explanations.

(4) Where a material business combination
accounted for as a purchase has occurred
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during the current fiscal year, pro forma dis-
closure shall be made of the results of oper-
ations for the current year up to the date of
the most recent interim balance sheet pro-
vided (and for the corresponding period in
the preceding year) as though the companies
had combined at the beginning of the period
being reported on. This pro forma informa-
tion shall as a minimum show revenue, in-
come before extraordinary items and the cu-
mulative effect of accounting changes, in-
cluding such income on a per share basis,
and net income and net income per share.

(5) In addition to meeting the reporting re-
quirements specified by existing standards
for accounting changes, the bank shall state
the date of any material accounting change
and the reasons for making it. In addition, a
letter from the bank’s independent account-
ant shall be filed as an exhibit in the first
Form F-4 subsequent to the date of an ac-
counting change indicating whether or not
the change is to an alternative principle
which in his judgment is preferable under
the circumstances; except that no letter
from the accountant need be filed when the
change is made in response to a standard
adopted by the Financial Accounting Stand-
ards Board which requires such change.

(6) Any material retroactive prior period
adjustment made during any period covered
by the interim financial statements shall be
disclosed, together with the effect thereof
upon net income—total and per share—of
any prior period included and upon the bal-
ance of undivided profits. If results of oper-
ations for any period presented have been ad-
justed retroactively by such an item subse-
quent to the initial reporting of such period,
similar disclosure of the effect of the change
shall be made.

(7) The interim financial statements fur-
nished shall reflect all adjustments which
are, in the opinion of management, nec-
essary to a fair statement of the results for
the interim periods presented. A statement
to that effect shall be included. Such adjust-
ments shall include, for example, appro-
priate estimated provisions for bonus and
profit sharing arrangements normally deter-
mined or settled at year-end.

(c) Periods to be covered. For filings on
Form F-4, financial statements shall be pro-
vided as set forth below:

(1) An interim balance sheet as of the end
of the most recent fiscal quarter and a bal-
ance sheet as of the end of the preceding fis-
cal year shall be provided. The balance sheet
as of the end of the preceding fiscal year may
be condensed to the same degree as the in-
terim balance sheet provided. An interim
balance sheet as of the end of the cor-
responding fiscal quarter of the preceding
fiscal year need not be provided unless nec-
essary for an understanding of the impact of
seasonal fluctuations on the bank’s financial
condition.
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(2) Interim statements of income shall be
provided for the most recent fiscal quarter,
for the period between the end of the preced-
ing fiscal year and the end of the most re-
cent fiscal quarter, and for the corresponding
periods of the preceding fiscal year. Such
statements may also be presented for the cu-
mulative twelve-month period ended during
the most recent fiscal quarter and for the
corresponding preceding period.

(3) Interim statements of cash flows/
changes in financial position (See Statement
of Financial Accounting Standards No. 95,
Statement of Cash Flows) and statements of
changes in capital accounts shall be provided
for the period between the end of the preced-
ing fiscal year and the end of the most re-
cent fiscal quarter, and for the corresponding
period of the preceding fiscal year. Such
statements may also be presented for the cu-
mulative twelve-month period ending during
the most recent fiscal quarter and for the
corresponding preceding period.

NOTE: Restatement of prior years’ state-
ments of financial position is encouraged but
is not required.

(d) Review by independent public accountant.
The interim financial information included
in filings with the FDIC need not be reviewed
by an independent public accountant prior to
filing. If, however, a review of the data is
made in accordance with established profes-
sional standards and procedures for such a
review, the bank may state that the inde-
pendent accountant has performed such a re-
view. If such a statement is made, the report
of the independent accountant on such re-
view shall accompany the interim financial
information.

(e) Filing of other interim financial informa-
tion in certain cases. The FDIC may, upon the
informal written request of the bank, and
where consistent with the protection of in-
vestors, permit the omission of any of the in-
terim financial information herein required
or the filing in substitution therefor of ap-
propriate information of comparable char-
acter. The FDIC may also by informal writ-
ten notice require the filing of other infor-
mation in addition to, or in substitution for,
the interim information herein required in
any case where such information is nec-
essary or appropriate for an adequate presen-
tation of the financial condition of any per-
son for which interim financial information
is required, or whose financial information is
otherwise necessary for the protection of in-
vestors.

Item 2—Management’s Discussion and Analysis
of Financial Condition and Results of Oper-
ations

Management’s discussion and analysis of
the financial condition and results of oper-
ations shall be provided so as to enable the
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reader to assess material changes in finan-
cial condition and results of operations be-
tween the periods specified in (c)(1) and (c)(2)
of item 1 of this Form F-4. The discussion
and analysis shall include a discussion of
material changes in the bank’s liquidity,
capital resources and results of operations.

(a) Material changes in financial condition.
Discuss any material changes in financial
condition from the end of the preceding fis-
cal year to the date of the most recent in-
terim balance sheet provided. If the interim
financial statements include an interim bal-
ance sheet as of the corresponding interim
date of the preceding fiscal year, any mate-
rial changes in financial condition from that
date to the date of the most recent interim
balance sheet provided shall also be dis-
cussed. If discussions of changes from both
the year-end and the corresponding interim
date of the preceding fiscal year are re-
quired, the discussions may be combined at
the discretion of the bank.

(b) Material changes in results of operations.
Discuss any material changes in the bank’s
results of operations with respect to the
most recent fiscal year-to-date period for
which an income statement is provided and
the corresponding year-to-date period of the
preceding fiscal year. The discussion also
shall cover material changes with respect to
the most recent fiscal quarter and the cor-
responding fiscal quarter in the preceding
fiscal year. In addition, if the bank has elect-
ed to provide an income statement for the
twelve-month period ended as of the date of
the most recent interim balance sheet pro-
vided, the discussion shall also cover mate-
rial changes with respect to that twelve-
month period and the twelve-month period
ended as of the corresponding interim bal-
ance sheet date of the preceding fiscal year.

Instructions. 1. In preparing the discussion
and analysis required by this paragraph, the
bank may presume that users of the interim
financial information have read or have ac-
cess to the discussion and analysis required
in the bank’s most recent Form F-2 or Form
F-1.

2. The discussion and analysis required by
this paragraph is required to focus only on
material changes. Where the interim finan-
cial statements reveal material changes
from period to period in one or more signifi-
cant line items, the causes for the changes
should be described if they have not already
been disclosed; provided, however, if the
causes for a change in one line item also re-
late to other line items, no repetition is re-
quired. Banks need not recite the amounts of
changes from period to period which are
readily computable from the financial state-
ments. The discussion should not merely re-
peat numerical data contained in the finan-
cial statements. The information provided
should include that which is available to the
bank without undue effort or expense and
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which does not clearly appear in the bank’s
interim financial statements.

3. The bank’s discussion of material
changes in results of operations should iden-
tify any significant elements of the bank’s
income or loss from continuing operations
which do not arise from or are not nec-
essarily representative of the bank’s ongoing
business.

4. The bank should discuss any seasonal as-
pects of its business which have had a mate-
rial effect upon its financial condition or re-
sults of operation.

5. Banks are encouraged but are not re-
quired to discuss forward-looking informa-
tion.

SIGNATURES

Under the requirements of the Securities
Exchange Act of 1934, the bank has duly
caused this report to be signed on its behalf
by the undersigned thereunto duly author-
ized.

(Name of bank)

Date (Signature)?
Date (Signature)?

1Print name and title of signing officer
under his signature.

[48 FR 55562, Dec. 14, 1983, as amended at 54
FR 53592, Dec. 29, 1989; 57 FR 58136, Dec. 9,
1992; 59 FR 67175, Dec. 29, 1994]

§335.332 Report of foreign issuer to be
filed under section 13(a) of the Se-
curities Exchange Act of 1934 (Form
F-4A).

Federal Deposit Insurance Corporation
Washington, DC 20429

FORM F-4A—REPORT UNDER SECTION 13(a) OF
THE SECURITIES EXCHANGE ACT OF 1934

For the month of 19—

(Translation of bank’s name into English)

(Address of principal executive offices)

General Instructions

A. Rule as to Use of Form F-4A.

This form shall be used by foreign banks
which are required to furnish reports under
§335.308.

B. Information and Document Required to
be Furnished.

Subject to General Instruction D herein, a
bank furnishing report on this form shall
furnish whatever information, not previously
furnished, such bank (i) is required to make
public in the country of its domicile or in
which it is incorporated or organized pursu-
ant to the law of that country, or (ii) filed
with a foreign stock exchange on which its
securities are traded and which was made
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public by that exchange, or (iii) distributed
to its security holders.

The information required to be furnished
pursuant to paragraphs (i), (ii), or (iii) of the
previous paragraph is that which is signifi-
cant with respect to the bank and its sub-
sidiaries concerning: Changes in manage-
ment or control; acquisitions or dispositions
of assets; bankruptcy or receivership;
changes in bank’s certifying accountants;
the financial condition and results of oper-
ations; material legal proceedings; changes
in securities or in the security for registered
securities; defaults upon senior securities;
material increases or decreases in the
amount outstanding of securities or indebt-
edness; the results of the submission of mat-
ters to a vote of security holders; and any
other information which the bank deems of
material importance to security holders.

This report is required to be furnished
promptly after the material contained in the
report is made public as described above. The
information and documents furnished in this
report shall not be deemed to be “‘filed”” for
the purpose of section 18 of the Act or other-
wise subject to the liabilities of that section.

C. Preparation and Filing of Report.

This report shall consist of a cover page,
the document or report furnished by the
bank, and a signature page. Three complete
copies of each report on this form shall be
sent to the FDIC. At least one complete copy
shall be filed with each United States stock
exchange on which any security of the bank
is listed and registered under section 12(b) of
the Act. At least one of the copies sent to
the FDIC and one filed with each such ex-
change shall be manually signed. Unsigned
copies shall be conformed.

D. Translations of Papers and Documents
into English.

Information required to be furnished pur-
suant to general instruction B in the form of
press releases and all communications or
materials distributed directly to
securityholders of each class of securities to
which any reporting obligation under section
13(a) of the Act relates shall be in the Eng-
lish language. English versions or adequate
summaries in the English language of such
materials may be furnished in lieu of origi-
nal English translations.

Notwithstanding general instruction B, no
other documents or reports, including
prospectuses or offering circulars relating to
entirely foreign offerings, need be furnished
unless the bank otherwise has prepared or
caused to be prepared English translation,
English versions or summaries in English
thereof. If no such English translations, ver-
sions or summaries have been prepared, it
will be sufficient to provide a brief descrip-
tion in English of any such documents or re-
ports. In no event are copies of original lan-
guage documents or reports required to be
furnished.

12 CFR Ch. Il (1-1-97 Edition)

SIGNATURES

Under the requirements of the Securities
Exchange Act of 1934, the bank has duly
caused this report to be signed on its behalf
by the undersigned, thereunto duly author-
ized.

(Bank)
Date
By
(Signature)*

[46 FR 25208, May 5, 1981, as amended at 54
FR 53592, Dec. 29, 1989]

§335.340 Notification to national secu-
rities associations.

Each bank having securities reg-
istered under section 12(g) of the Act,
upon being notified by a national secu-
rities association registered under sec-
tion 15A of the Act that a class of the
bank’s securities is to be quoted on an
interdealer quotation system, which is
sponsored and governed by the rules of
such association, shall thereafter no-
tify such association promptly of:

(a) Any increase or decrease in the
amount of securities of such class out-
standing which exceeds five percent of
the amount of such class last reported
to the association and

(b) Any change in the name of the
bank. The obligation to report pursu-
ant to this section shall continue until
notification is received from the asso-
ciation that all classes of securities are
no longer quoted on such interdealer
quotation system.

§335.350 Additional information.

In addition to the information ex-
pressly required to be included in a
statement or report, there shall be
added such further material informa-
tion, if any, as may be necessary to
make the required statements, in the
light of the circumstances under which
they are made, not misleading.

§335.351 Information not available.

Information required need be given
only insofar as it is known or reason-
ably available to the bank. If any re-
quired information is unknown and not
reasonably available to the bank, ei-
ther because the obtaining thereof
would involve unreasonable effort or

*Print the name and title of the signing of-
ficer under his signature.
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expense or because it rests peculiarly
within the knowledge of another per-
son not affiliated with the bank, the
information may be omitted, subject to
the following conditions:

(a) The bank shall give such informa-
tion on the subject as it possesses or
can acquire without unreasonable ef-
fort or expense together with the
sources thereof, and

(b) The bank shall include a state-
ment either showing that unreasonable
effort or expense would be involved or
indicating the absence of any affili-
ation with the person within whose
knowledge the information rests and
stating the result of a request made to
such person for the information. No
such request need be made, however, to
any foreign government, or an agency
or instrumentality thereof, if, in the
opinion of the bank, such request
would be harmful to existing relation-
ships.

§335.352 Disclaimer of control.

If the existence of control is open to
reasonable doubt in any instance, the
bank may disclaim the existence of
control and any admission thereof; in
such case, however, the bank shall
state the material facts pertinent to
the possible existence of control.

§335.353 Incorporation by reference.

(a) Information contained in any part
of a registration statement or report,
other than exhibits, may be incor-
porated by reference in answer or par-
tial answer to any item of the same
statement or report. Information con-
tained in an exhibit may be so incor-
porated to the extent permitted in
§335.357.

(b) Any information, other than fi-
nancial statements, contained in any
of the following documents may be in-
corporated by reference in answer or
partial answer to any item of a reg-
istration statement or report: (1) A de-
finitive proxy statement filed under
section 14(a) of the Act or a definitive
information statement filed under sec-
tion 14(c) of the Act; or (2) a report to
security holders.

(¢) Any financial statement con-
tained in any document referred to in
paragraph (b) of this section or filed
with the FDIC may be incorporated by
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reference in a registration statement
or report if such financial statement
substantially meets the requirements
of the form on which the statement or
report is filed. Financial statements or
other financial data required to be
given in comparative form for two or
more fiscal years or periods shall not
be incorporated by reference unless the
material incorporated by reference in-
cludes the entire period for which the
comparative data is required to be
given.

(d) Copies of any information or fi-
nancial statement incorporated by ref-
erence under paragraph (b) or (c) of
this section, or copies of the pertinent
pages of the document containing such
information or statement, shall be sub-
mitted with the statement or report
and shall be deemed to be filed with the
FDIC for all purposes of the Act.

(e) Matter incorporated by reference
shall be clearly identified in the ref-
erence by page, paragraph, caption, or
otherwise. Where only certain pages of
a document are incorporated by ref-
erence and filed with the statement or
report, the document from which the
material is taken shall be clearly iden-
tified in the reference. An express
statement that the specified matter is
incorporated by reference shall be
made at the particular place in the
statement or report where the informa-
tion is required. Matter shall not be in-
corporated by reference in any case
where such incorporation would render
the statement or report incomplete,
unclear, or confusing.

§335.354 Summaries or outlines of

documents.

Where an item requires a summary
or outline of the provisions of any doc-
ument, only a brief statement shall be
made, in succinct and condensed form,
as to the most important provisions. In
addition to such statement, the sum-
mary or outline may incorporate by
reference particular items, sections, or
paragraphs of any exhibit and may be
qualified in its entirety by such ref-
erence. Matter contained in an exhibit
may be incorporated by reference in
answer to an item only to the extent
permitted by this paragraph.
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§335.355 Omission of
identical documents.

In any case where two or more inden-
tures, contracts, franchises, or other
documents required to be filed as ex-
hibits are substantially identical in all
material respects except as to the par-
ties thereto, the dates of execution, or
other details, the bank need file a copy
of only one of such documents, with a
schedule identifying the documents
omitted and setting forth the material
details in which such documents differ
from the document of which a copy is
filed. The FDIC may at any time in its
discretion require the filing of copies of
documents so omitted.

substantially

§335.356 Additional exhibits.

The bank may file such exhibits as it
may desire, in addition to those re-
quired by the appropriate form. Such
exhibits shall be so marked as to indi-
cate clearly the subject matters to
which they refer.

§335.357 Incorporation of exhibits by
reference.

(a) Any document or part thereof pre-
viously filed with the FDIC under this
part may, subject to the following lim-
itations, be incorporated by reference
as an exhibit to any registration state-
ment or report filed with the FDIC by
the same or any other person. Any doc-
ument or part thereof filed with an ex-
change under the Act may be incor-
porated by reference as an exhibit to
any registration statement or report
filed with the exchange by the same or
any other person.

(b) Any document incorporated by
reference under §335.357 shall be so in-
corporated only by reference to the
specific document and to the prior fil-
ing in which it was physically filed, not
to another file which incorporates it by
reference.

(c) If any modification has occurred
in the text of any document incor-
porated by reference since the filing
thereof, the registrant shall file with
the reference a statement containing
the text of any such modification and
the date thereof.

(d) No document which has been on
file with the FDIC under this part for a
period of more than 10 years may be in-
corporated by reference. This limita-
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tion shall not, however, apply to a cor-
porate charter or bylaws if such docu-
ment has not been amended more than
twice since such filing.

§335.358 Notification of inability to
timely file all or any required por-
tion of a Form F-2, F-4 or SEC
Form 20-F.

(a) If all or any required portion of an
annual report on Form F-2 or SEC
Form 20-F or a quarterly report on
Form F-4 required to be filed pursuant
to section 13 of the Act and rules there-
under is not filed within the time pe-
riod prescribed for such report, the
bank, no later than one business day
after the due date for such report, shall
file a notification with the FDIC which
shall contain disclosure of the inability
to file the report timely and the rea-
sons therefor in reasonable detail.

(b) With respect to any report or por-
tion of any report described in para-
graph (a) of this section which is not
timely filed because the bank is unable
to do so without unreasonable effort or
expense, such report shall be deemed to
be filed on the prescribed due date for
such report if:

(1) The bank files a notification in
compliance with paragraph (a) of this
section and, when applicable, furnishes
the exhibit required by paragraph (c) of
this section;

(2) The bank represents in the notifi-
cation that:

(i) The reason(s) causing the inability
to file timely could not be eliminated
by the bank without unreasonable ef-
fort or expense; and

(i) Either the subject annual report/
portion thereof will be filed no later
than the fifteenth calendar day follow-
ing the prescribed due date or the sub-
ject quarterly report/portion thereof
will be filed no later than the fifth cal-
endar day following the prescribed due
date; and

(3) The report/portion thereof is actu-
ally filed within the period specified by
paragraph (b)(2)(ii) of this section.

(c) If paragraph (b) of this section is
applicable and the reason the subject
report/portion thereof cannot be filed
timely without unreasonable effort or
expense relates to the inability of any
person, other than the bank to furnish
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any required opinion, report or certifi-
cate, the notification shall have at-
tached as an exhibit a statement
signed by such person stating the spe-
cific reasons why such person is unable
to furnish the required opinion, report
or certification on or before the date
such report must be filed.

(d) If a notification filed pursuant to
paragraph (a) of this section relates
only to a portion of a subject report,
the bank shall:

(1) File the balance of such report
and indicate on the cover page thereof
which disclosure items are omitted;
and

(2) Include, on the upper right corner
of the amendment to the report which
includes the previously omitted infor-
mation, the following statement:

The following items were the subject of
a notification under §335.358 and are in-
cluded herein: (List Item Numbers)

[48 FR 55564, Dec. 14, 1983]

§335.359 Number of copies; sighatures;
binding.

(a) Except where otherwise provided
in a particular form, three copies of
each registration statement and report
(including financial statements) and
two copies of each exhibit and each
other document filed as part thereof,
shall be filed with the FDIC. At least
one complete copy of each statement
shall be filed with each exchange, if
any on which the securities covered
thereby are being registered. At least
one copy of each report shall be filed
with each exchange, if any, on which
the bank has securities registered.

(b) At least one copy of each state-
ment or report filed with the FDIC and
one copy thereof filed with an exchange
shall be manually signed. If the state-
ment or report is typewritten, one of
the signed copies filed with the FDIC
shall be an original “‘ribbon’’ copy. Un-
signed copies shall be conformed. If the
signature of any person is affixed under
a power of attorney or other similar
authority, a copy of such power or
other authority shall also be filed with
the statement or report.

(c) Each copy of a statement or re-
port filed with the FDIC or with an ex-
change shall be bound in one or more
parts. Copies filed with the FDIC shall
be bound without stiff covers. The

§335.361

statement or report shall be bound on
the left side in such a manner as to
leave the reading matter legible.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53592, Dec. 29, 1989]

§335.360 Specifications for

printing, and language.

(a) Statements and reports shall be
filed on good quality unglazed white
paper 8% x 13 inches in size, insofar as
practicable. Tables, charts, maps, and
financial statements may, however, be
on larger paper if folded to that size.

(b) The statement or report and, in-
sofar as practicable, all papers and doc-
uments filed as a part thereof, shall be
printed, lithographed, mimeographed,
xeroxcopied, or typewritten. The state-
ment or report or any portion thereof
may, however, be prepared by any simi-
lar process that, in the opinion of the
FDIC produces copies suitable for a
permanent record. Irrespective of the
process used, all copies of any such ma-
terial shall be clear, easily readable,
and suitable for repeated photocopying.
Debits in credit categories and credits
in debit categories shall be designated
so as to be clearly distinguishable as
such on photocopies.

(c) The body of all printed state-
ments and reports shall be in roman
type at least as large as a 10-point
modern type. To the extent necessary
for convenient presentation, however,
financial statements and other statis-
tical or tabular data and the notes
thereto may be in type at least as large
as 8-point modern type. All type shall
be leaded at least 2 points.

(d) Statements and reports shall be
in English. If any exhibit or other
paper or document filed with a state-
ment or report is in a foreign language,
it shall be accompanied by a trans-
lation into English.

paper,

§335.361 Preparation of statement or
report.

Each statement and report shall con-
tain the numbers and captions of all
items of the appropriate form, but the
text of the items may be omitted pro-
vided the answers thereto are so pre-
pared as to indicate to the reader the
coverage of the items without the ne-
cessity of his referring to the text of
the items or instructions thereto.
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Where any item requires information
to be given in tabular form, however, it
shall be given in substantially the tab-
ular form specified in the item. All in-
structions, whether appearing under
the items of the form or elsewhere
therein, are to be omitted. Unless ex-
pressly provided otherwise, if any item
is inapplicable or the answer thereto is
in the negative, an appropriate state-
ment to that effect shall be made.

§335.362 Riders; inserts.

Riders shall not be used. If the state-
ment or report is typed on a printed
form, and the space provided for the
answer to any given item is insuffi-
cient, reference shall be made in such
space to a full insert page or pages on
which the item number and caption
and the complete answer are given.

§335.363 Amendments.

All amendments shall comply with
all pertinent requirements applicable
to statements and reports. Amend-
ments shall be filed separately for each
separate statement or report amended.
Amendments to a statement may be
filed either before or after registration
becomes effective.

§335.364 Title of securities.

Whenever the title of securities is re-
quired to be stated, information shall
be given that will indicate the type and
general character of the securities, in-
cluding:

(@) In the case of shares, the par or
stated value, if any; the rate of divi-
dends, if fixed, and whether cumulative
or noncumulative; a brief indication of
the preference, if any; and if convert-
ible, a statement to that effect.

(b) In the case of funded debt, the
rate of interest; the date of maturity,
or if the issue matures serially, a brief
indication of the serial maturities,
such as “maturing serially from 1970 to
1980”’; if payment of principal or inter-
est is contingent, an appropriate indi-
cation of such contingency; a brief in-
dication of the priority of the issue;
and if convertible, a statement to that
effect.

(c) In the case of any other kind of
security, appropriate information of
comparable character.
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§335.365
ments.

Interpretation of require-

Unless the context clearly shows oth-
erwise:

(@) The forms require
only as to the bank.

(b) Whenever any fixed period of time
in the past is indicated, such period
shall be computed from the date of fil-
ing.

(c) Whenever words relate to the fu-
ture, they have reference solely to
present intention.

(d) Any words indicating the holder
of a position or office include persons,
by whatever titles designated, whose
duties are those ordinarily performed
by holders of such positions or offices.

information

Subpart D—Shareholder Reports

§335.401 Requirement of acquisition
statements.

(a) Any person who, after acquiring
directly or indirectly the beneficial
ownership of any equity security of a
bank of a class which is registered
under section 12 of the Act (except non-
voting securities), is directly or indi-
rectly the beneficial owner of more
than five (5) percent of such class shall,
within 10 days after such acquisition,
send to the bank at its principal office,
by registered or certified mail, and to
each exchange where the security is
traded, and file with the FDIC, a state-
ment containing the information re-
quired by Form F-11. Three copies of
the statement, including all exhibits,
shall be filed with the FDIC.

(b)(1) A person who would otherwise
be obligated under paragraph (a) of this
section to file a statement on Form F-
11 may, in lieu thereof, file with the
FDIC, within 45 days after the end of
the calendar year in which such person
became so obligated, three copies, in-
cluding all exhibits, of a short form
ownership statement on Form F-11A
and send one copy each of such form to
the bank at its principal office, by reg-
istered or certified mail, and to the
principal national securities exchange
where the security is traded: Provided,
That it shall not be necessary to file a
Form F-11A unless the percentage of
the class of equity security beneficially
owned as of the end of the calendar
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year is more than five (5) percent: And
provided further, That

(i) Such person has acquired such se-
curities in the ordinary course of his
business and not with the purpose nor
with the effect of changing or influenc-
ing the control of the bank, nor in con-
nection with or as a participant in any
transaction having such purpose or ef-
fect, including any transaction subject
to §335.403(b);

(ii) Such person is:

(A) A broker or dealer registered
under section 15 of the Act;

(B) A bank as defined
3(a)(6) of the Act;

(C) An insurance company as defined
in section 3(a)(19) of the Act;

(D) An investment company reg-
istered under section 8 of the Invest-
ment Company Act of 1940;

(E) An investment adviser registered
under section 203 of the Investment Ad-
visers Act of 1940;

(F) An employee benefit plan, or pen-
sion fund which is subject to the provi-
sions of the Employee Retirement In-
come Security Act of 1974 (“ERISA”)
or an endowment fund,

(G) A parent holding company: Pro-
vided, The aggregate amount held di-
rectly by the parent, and directly and
indirectly by its subsidiaries which are
not persons specified in paragraphs
(b)(1)(i1) (A) through (G) of this section,
does not exceed one percent of the se-
curities of the subject class;

(H) A group, provided that all the
members are persons specified in para-
graphs (b)(1)(ii) (A) through (G) of this
section; and

(iii) Such person has promptly noti-
fied any other person (or group within
the meaning of section 13(d)(3) of the
Act) on whose behalf it holds, on a dis-
cretionary basis, securities exceeding
five percent of the class, of any acquisi-
tion or transaction on behalf of such
other person which might be reportable
by the person under section 13(d) of the
Act. This paragraph only requires no-
tice to the account owner of informa-
tion which the filing person reasonably
should be expected to know and which
would advise the account owner of an
obligation he may have to file a state-
ment under section 13(d) of the Act or
an amendment thereto.

in section

§335.401

(2) Any person relying on paragraph
(b)(1) of this section and §335.402(b)
shall, in addition to filing any state-
ment required thereunder, file a state-
ment on Form F-11A within ten days
after the end of the first month in
which such person’s direct or indirect
beneficial ownership exceeds ten per-
cent of a class of equity securities spec-
ified in paragraph (a) of this section
computed as of the last day of the
month, and thereafter within ten days
after the end of any month in which
such person’s beneficial ownership of
securities of such class, computed as of
the last day of the month, increased or
decreased by more than five percent of
such class of equity securities. Three
copies of such statement, including all
exhibits, shall be filed with the FDIC
and one each sent, by registered or cer-
tified mail, to the bank at its principal
office and to the principal national se-
curities exchange where the security is
traded. Once an amendment has been
filed reflecting beneficial ownership of
five percent or less of the class of secu-
rities, no additional filings are re-
quired by paragraph (b)(2) of this sec-
tion unless the person thereafter be-
comes the beneficial owner of more
than ten percent of the class and is re-
quired to file pursuant to this provi-
sion.

(3)(i) Notwithstanding paragraphs (b)
(1) and (2) of this section and
§335.402(b), a person shall immediately
become subject to paragraph (a) of this
section and §335.402(a) and shall
promptly, but not more than 10 days
later, file a statement on Form F-11 if
such person:

(A) Has reported that the person is
the beneficial owner of more than five
percent of a class of equity securities
in a statement on Form F-11A pursu-
ant to paragraph (b)(1) or (b)(2) of this
section, or is required to report such
acquisition but has not yet filed the
form;

(B) Determines that the person no
longer has acquired or hold such secu-
rities in the ordinary course of busi-
ness or not with the purpose nor with
the effect of changing or influencing
the control of the bank, nor in connec-
tion with or as a participant in any
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transaction having such purpose or ef-
fect, including any transaction subject
to §335.403(b); and

(C) Is at that time the beneficial
owner of more than five percent of a
class of equity securities described in
paragraph (a) of this section.

(i) For the ten-day period imme-
diately following the date of the filing
of a Form F-11 under paragraph (b)(3)
of this section, such person shall not:

(A) Vote or direct the voting of the
securities described in paragraph
(b)(3)(i1)(A) of this section; nor,

(B) Acquire an additional beneficial
ownership interest in any equity secu-
rities of the bank, nor of any person
controlling the bank.

(4) Any person who has reported an
acquisition of securities in a statement
of Form F-11A under paragraph (b)(1)
or (b)(2) of this section and thereafter
ceases to be a person specified in para-
graph (b)(1)(ii) of this section shall im-
mediately become subject to paragraph
(a) of this section and §335.402(a) and
shall file, within ten days thereafter, a
statement on Form F-11 in the event
such person is a beneficial owner at
that time of more than five percent of
the class of equity securities.

(c) Any person who, as of December
31, 1979, or as of the end of any calendar
year thereafter, is directly or indi-
rectly the beneficial owner of more
than five percent of any equity secu-
rity of a class specified in paragraph (d)
of this section and who is not required
to file a statement under paragraph (a)
of this section by virtue of the exemp-
tion provided by section 13(d)(6)(A) or
(B) of the Act, or because such bene-
ficial ownership was acquired prior to
December 22, 1970, or because such per-
son otherwise (except for the exemp-
tion provided by section 13(d)(6)(C) of
the Act) is not required to file such
statement, shall, within 45 days after
the end of the calendar year in which
such person became obligated to report
under this paragraph, send to the bank
at its principal office, by registered or
certified mail, and file with the FDIC,
a statement containing the informa-
tion required by Form F-11A. Three
copies of the statement, including all
exhibits, shall be filed with the FDIC.

(d) For the purposes of section 13(d)
and 13(g), any person, in determining
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the amount of outstanding securities of
a class of equity securities, may rely
upon information set forth in the
bank’s most recent quarterly or annual
report, and any current report subse-
quent thereto, filed with the FDIC pur-
suant to the Act, unless the person
knows or has reason to believe that the
information contained therein is inac-
curate.

(e)(1) Whenever two or more persons
are required to file a statement con-
taining the information required by
Form F-11 or Form F-11A with respect
to the same securities, only one state-
ment need be filed; Provided, That:

(i) Each person on whose behalf the
statement is filed is individually eligi-
ble to use the form on which the infor-
mation is filed;

(if) Each person on whose behalf the
statement is filed is responsible for the
timely filing of such statement and
any amendments thereto, and for the
completeness and accuracy of the in-
formation concerning such person con-
tained therein; such person is not re-
sponsible for the completeness or accu-
racy of the information concerning the
other persons making the filing, unless
such person knows or has reason to be-
lieve that such information is inac-
curate; and

(iii) Such statement identifies all
such persons, contains the required in-
formation with regard to each such
person, indicates that such statement
is filed on behalf of all such persons,
and includes, as an exhibit, their agree-
ment in writing that such statement is
filed on behalf of each of them.

(2) A group’s filing obligation may be
satisfied either by a single joint filing
or by each of the group’s members
making an individual filing. If the
group’s members elect to make their
own filings, each filing should identify
all members of the group but the infor-
mation provided concerning the other
persons making the filing need only re-
flect information which the filing per-
son knows or has reason to know.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53592, Dec. 29, 1989; 57 FR 58136, Dec, 9,
1992]
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§335.402 Amendments to acquisition
statements.

(a) Form F-11—If any material
change occurs in the facts set forth in
the statement required by §335.401(a)
including, but not limited to, any ma-
terial increase or decrease in the per-
centage of the class beneficially owned,
the person or persons who were re-
quired to file such statement shall
promptly file or cause to be filed with
the FDIC and send or cause to be sent
to the bank at its principal office, by
registered or certified mail, and to
each exchange on which the security is
traded, an amendment disclosing such
change. An acquisition or disposition
of beneficial ownership of securities in
an amount equal to one percent or
more of the class of securities shall be
deemed ‘‘material’’ for purposes of this
section; acquisitions or dispositions of
less than such amounts may be mate-
rial, depending upon the facts and cir-
cumstances. Three copies of each
amendment shall be filed with the
FDIC.

(b) Form F-11A—Notwithstanding
paragraph (a) of this section and pro-
vided that the person or persons filing
a statement under §335.401(b) continue
to meet the requirements set forth
therein, any person who has filed a
short form statement on Form F-11A
shall amend such statement within 45
days after the end of each calendar
year to reflect, as of the end of the cal-
endar year, any changes in the infor-
mation reported in the previous filing
on that form. Three copies of the
amendment, including all exhibits,
shall be filed with the FDIC and one
each sent, by registered or certified
mail, to the bank at its principal office
and to the principal national securities
exchange where the security is traded.
Once an amendment has been filed re-
flecting beneficial ownership of five
percent or less of the class of securi-
ties, no additional filings are required
unless the person thereafter becomes
the beneficial owner of more than five
percent of the class and is required to
file under §335.401.

§335.403

NoTe: For persons filing a short form
statement pursuant to §335.401(b), see also
§335.401(b) (2), (3), and (4).

[46 FR 25208, May 5, 1981, as amended at 54
FR 53592, Dec. 29, 1989]

§335.403 Determination of beneficial
owner.

(a) For the purposes of sections 13(d)
and 13(g) of the Act a beneficial owner
of a security includes any person who,
directly or indirectly, through any con-
tract, arrangement, understanding, re-
lationship, or otherwise has or shares:

(1) Voting power which includes the
power to vote, or to direct the voting
of, such security; and/or

(2) Investment power which includes
the power to dispose, or to direct the
disposition, of such security.

(b) Any person who, directly or indi-
rectly, creates or uses a trust, proxy,
power of attorney, pooling arrange-
ment or any other contract, arrange-
ment, or device with the purpose or ef-
fect of divesting such person of bene-
ficial ownership of a security or pre-
venting the vesting of such beneficial
ownership as part of a plan or scheme
to evade the requirements of section
13(d) or 13(g) of the Act shall be deemed
for purposes of such sections to be the
beneficial owner of such security.

(c) All securities of the same class
beneficially owned by a person, regard-
less of the form which such beneficial
ownership takes, shall be aggregated in
calculating the number of shares bene-
ficially owned by such person.

(d) Notwithstanding the provisions of
other paragraphs of this section:

(1)(i) A person shall be deemed to be
the beneficial owner of a security, sub-
ject to the provisions of paragraph (b)
of this section, if that person has the
right to acquire beneficial ownership of
such security, as defined in paragraph
(a) of this section at any time within
sixty days including but not limited to
any right to acquire:

(A) Through the exercise of any op-
tion, warrant or right;

(B) Through the conversion of a secu-
rity;

(C) Pursuant to the power to revoke
a trust, discretionary account, or simi-
lar arrangement; or
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(D) Pursuant to the automatic termi-
nation of a trust, discretionary ac-
count or similar arrangement;

Provided, however, any person who ac-
quires a security or power specified in
paragraph (d)(1)(i) (A), (B), or (C) of
this section, with the purpose or effect
of changing or influencing the control
of the issuer, or in connection with or
as a participant in any transaction
having such purpose or effect, imme-
diately upon such acquisition shall be
deemed to be the beneficial owner of
the securities which may be acquired
through the exercise or conversion of
such security or power. Any securities
not outstanding which are subject to
such options, warrants, rights or con-
version privileges shall be deemed to be
outstanding for the purpose of comput-
ing the percentage of outstanding secu-
rities of the class owned by such per-
son, but shall not be deemed to be out-
standing for the purposes of computing
the percentage of the class by any
other person.

(i) Paragraph (d)(1)(i) of this section
remains applicable for the purpose of
determining the obligation to file with
respect to the underlying security even
though the option, warrant, right or
convertible security is of a class of eqg-
uity security and may therefore give
rise to a separate obligation to file.

(2) A member of a national securities
exchange shall not be deemed to be a
beneficial owner of securities held di-
rectly or indirectly by it on behalf of
another person solely because such
member is the record holder of such se-
curities and, under the rules of such ex-
change, may direct the vote of such se-
curities, without instruction, on other
than contested matters or matters that
may affect substantially the rights or
privileges of the holders of the securi-
ties to be voted, but is otherwise pre-
cluded by the rules of such exchange
from voting without instruction.

(B) A person who in the ordinary
course of business is a pledgee of secu-
rities under a written pledge agree-
ment shall not be deemed to be the
beneficial owner of such pledged securi-
ties until the pledgee has taken all for-
mal steps necessary which are required
to declare a default and determines
that the power to vote or to direct the
vote or to dispose or to direct the dis-
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position of such pledged securities will
be exercised, Provided, That:

(i) The pledgee agreement is bona
fide and was not entered into with the
purpose nor with the effect of changing
or influencing the control of the issuer,
nor in connection with any transaction
having such purpose or effect, includ-
ing any transaction subject to para-
graph (b) of this section;

(if) The pledgee is a person specified
in §335.401(b)(1)(ii), including persons
meeting the conditions set forth in
§335.401(b)(1)(ii)(G); and

(iii) The pledgee agreement, prior to
default, does not grant to the pledgee:

(A) The power to vote or to direct the
vote of the pledged securities; or

(B) The power to dispose or direct the
disposition of the pledged securities,
other than the grant of such power(s)
pursuant to a pledge agreement under
which credit is extended subject to
Regulation T (12 CFR 220.1 to 220.8) and
in which the pledgee is a broker or
dealer registered under section 15 of
the Act.

§335.404 Disclaimer of beneficial own-
ership.

Any person may expressly declare in
any statement filed that the filing of
such statement shall not be construed
as an admission that such person is, for
the purposes of sections 13(d) or 13(g) of
the Act, the beneficial owner of any se-
curities covered by the statement.

§335.405 Acquisition of securities.

(a) A person who becomes a bene-
ficial owner of securities shall be
deemed to have acquired such securi-
ties for purposes of section 13(d)(1) of
the Act, whether such acquisition was
through purchase or otherwise. How-
ever, executors or administrators of a
decedent’s estate generally will be pre-
sumed not to have acquired beneficial
ownership of the securities in the dece-
dent’s estate until such time as the ex-
ecutors or administrators are qualified
under local law to perform their duties.

(b)(1) When two or more persons
agree to act together for the purpose of
acquiring, holding, voting or disposing
of equity securities of a bank, the
group formed thereby shall be deemed
to have acquired beneficial ownership,
for purposes of sections 13(d) and 13(g)
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of the Act, as of the date of such agree-
ment, of all equity securities of that
bank beneficially owned by any such
person.

(2) Notwithstanding the previous
paragraph, a group shall be deemed not
to have acquired any equity securities
beneficially owned by the other mem-
bers of the group solely by virtue of
their concerted actions relating to the
purchase of equity securities directly
from a bank in a transaction not in-
volving a public offering: Provided,
That: (i) All the members of the group
are persons specified in
§335.401(b)(1)(ii);

(ii) The purchase is in the ordinary
course of each member’s business and
not with the purpose nor with the ef-
fect of changing or influencing control
of the bank, nor in connection with or
as a participant in any transaction
having such purpose or effect, includ-
ing any transaction subject to
§335.403(b);

(iii) There is no agreement among, or
between any members of the group to
act together with respect to the bank
or its securities except for the purpose
of facilitating the specific purpose in-
volved; and

(iv) The only actions among or be-
tween any members of the group with
respect to the bank or its securities
subsequent to the closing date of the
non-public offering are those which are
necessary to conclude ministerial mat-
ters directly related to the completion
of the offer or sale of the securities.

§335.406 Exemption of certain acquisi-
tions.

The acquisition of securities of a
bank by a person who, prior to such ac-
quisition, was a beneficial owner of
more than five percent of the outstand-
ing securities of the same class as
those acquired shall be exempt from
section 13(d) of the Act: Provided, That:

(a) The acquisition is made pursuant
to preemptive subscription rights in an
offering made to all holders of securi-
ties of the class to which the preemp-
tive subscription rights pertain;

(b) Such person does not acquire ad-
ditional securities except through the
exercise of the person’s pro rata share
of the preemptive subscription rights;
and

§335.407

(c) The acquisition is duly reported,
if required, under section 16(a) of the
Act and the rules and regulations
thereunder.

§335.407 Acquisition statement to be
filed under section 13(d) of the Se-
curities Exchange Act of 1934 (Form
F-11).

Federal Deposit Insurance Corporation
Washington, DC 20429

FORM F-11—ACQUISITION STATEMENT UNDER
SECTION 13(d) OF THE SECURITIES EXCHANGE
ACT OF 1934

(Amendment No.

)

(Name and address of issuing bank)

(Title of class of securities)
(CUSIP Number)

(Name, address and telephone number of per-
son authorized to receive notices and com-
munications)

(Date of event which requires filing of this
statement)

If the filing person has previously filed a
statement on Form F-11A to report the ac-
quisition which is the subject of this Form
F-11, and is filing this form because of
§335.401(b) (3) or (4), check the following box
[l

(Continuing on following pages)

Page 1 of pages

NoTE: Three copies of this form including
all exhibits, should be filed with the FDIC.

See §335.401(a) for other parties to whom
copies are to be sent.

Special Instructions for Complying With Form
F-11

Under sections 13(d) and 23 of the Securi-
ties Exchange Act of 1934 and the rules and
regulations thereunder, the FDIC is author-
ized to solicit the information required to be
supplied by this form by certain security
holders of certain banks.

Disclosure of the information specified in
this form is mandatory, except for Social Se-
curity or IRS identification numbers, disclo-
sure of which is voluntary. The information
will be used for the primary purpose of deter-
mining and disclosing the holdings of certain
beneficial owners of certain equity securi-
ties. This statement will be made a matter of
public record. Therefore, any information
given will be available for inspection by any
member of the public.

Because of the public nature of the infor-
mation, the FDIC can utilize it for a variety
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of purposes, including referral to other gov-
ernmental authorities or securities self-regu-
latory organizations for investigatory pur-
poses or in connection with litigation involv-
ing the Federal securities laws or other civil,
criminal or regulatory statements or provi-
sions. Social Security or IRS identification
numbers, if furnished, will assist the FDIC in
identifying security holders and, therefore,
in promptly processing statements of bene-
ficial ownership of securities.

Failure to disclose the information re-
quested by this form, except for Social Secu-
rity or 1.R.S. identification numbers, may
result in civil or criminal action against the
persons involved for violation of the Federal
securities laws and rules promulgated there-
under.

General Instructions

A. The item numbers and captions of the
items shall be included but the text of the
items is to be omitted. The answers to the
items shall be so prepared as to indicate
clearly the coverage of the items without re-
ferring to the text of the items. Answer
every item. If an item is inapplicable or the
answer is in the negative, so state.

B. Information contained in exhibits to the
statement may be incorporated by reference
in answer or partial answer to any item or
sub-item of the statement unless it would
render an answer misleading, incomplete,
unclear or confusing. Material incorporated
by reference shall be clearly identified in the
reference by page, paragraph, caption or oth-
erwise. An express statement that the speci-
fied matter is incorporated by reference
shall be made at the particular place in the
statement where the information is required.
A copy of any information or a copy of perti-
nent pages of a document containing infor-
mation which is incorporated by reference
shall be submitted with this statement as an
exhibit and shall be considered filed with the
FDIC for purposes of the Act.

C. If the statement is filed by a general or
limited partnership, syndicate, or other
group, the information called for by items 2-
6, inclusive, shall be given with respect to:

(i) Each partner of such general partner-
ship; (ii) each partner who is denominated as
a general partner or who functions as a gen-
eral partner of such limited partnership; (iii)
each member of such syndicate or group; and
(iv) each person controlling such partner or
member. If the statement is filed by a cor-
poration or if a person referred to in para-
graphs (i), (ii), (iii) or (iv) of this instruction
is a corporation, the information called for
by the above mentioned items shall be given
with respect to (a) each executive officer and
director of such corporation; (b) each person
controlling such corporation; and (c) each
executive officer and director of any corpora-
tion or other person ultimately in control of
such corporation. Executive officer shall
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mean the president, secretary, treasurer, and
any vice president in charge of a principal
business function (such as sales, administra-
tion or finance) and any other person who
performs or has the power to perform similar
policy making functions for the corporation.

Item 1—Security and Bank

State the title of the class of equity securi-
ties to which this statement relates and the
name and address of the principal office of
the bank.

Item 2—Identity and Background

If the person filing this statement or any
person enumerated in Instruction C of this
statement is a corporation, general partner-
ship, limited partnership, syndicate or other
group of persons, state its name, the state or
other place of its organization, its principal
business, the address of its principal office
and the information required by (d) and (e) of
this item. If the person filing this statement
or any person enumerated in instruction C is
a natural person, provide the information
specified in (a) through (f) of this Item with
respect to such person(s).

(a) Name;

(b) Residence or business address;

(c) Present principal occupation or em-
ployment and the name, principal business
and address of any corporation or other orga-
nization in which such employment is con-
ducted;

(d) Whether or not, during the last five
years, such person has been convicted in a
criminal proceeding (excluding traffic viola-
tions or similar misdemeanors) and, if so,
give the dates, nature of conviction, name
and location of court, any penalty imposed,
or other disposition of the case;

(e) Whether or not, during the last five
years, such person was a party to a civil pro-
ceeding of a judicial or administrative body
of competent jurisdiction and as a result of
such proceeding was or is subject to a judg-
ment, decree or final order enjoining future
violations of, or prohibiting or mandating
activities subject to, Federal or State securi-
ties laws or finding any violation with re-
spect to such laws; and, if so, identify and
describe such proceedings and summarize the
terms of such judgment, decree or final
order; and

(f) Citizenship.

Item 3—Source and Amount of Funds or Other
Consideration

State the source and the amount of funds
or other consideration used or to be used in
making the purchases, and if any part of the
purchase price is or will be represented by
funds or other consideration borrowed or
otherwise obtained for the purpose of acquir-
ing, holding, trading or voting the securities,
a description of the transaction and the
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names of the parties thereto. Where mate-
rial, such information should also be pro-
vided with respect to prior acquisitions not
previously reported pursuant to this regula-
tion. If the source of all or any part of the
funds is a loan made in the ordinary course
of business by a bank, as defined in section
3(a)(6) of the Act, the name of the bank shall
not be made available to the public if the
person at the time of filing the statement so
requests in writing and files such request,
naming such bank, with the FDIC. If the se-
curities were acquired other than by pur-
chase, describe the method of acquisition.

Item 4—Purpose of Transaction

State the purpose or purposes of the acqui-
sition of securities of the bank. Describe any
plans or proposals which the reporting per-
sons may have which related or would result
in:

(a) The acquisition by any person of addi-
tional securities of the bank, or the disposi-
tion of securities of the bank;

(b) An extraordinary corporate trans-
action, such as a merger, reorganization or
liquidation, involving the bank or any of its
subsidiaries;

(c) A sale or transfer of a material amount
of assets of the bank or of any of its subsidi-
aries;

(d) Any change in the present board of di-
rectors or management of the bank, includ-
ing any plans or proposals to change the
number or term of directors or to fill any ex-
isting vacancies on the board;

(e) Any material change in the present cap-
italization or dividend policy of the bank;

() Any other material change in the
bank’s business or corporate structure;

(g9) Changes in the bank’s charter, bylaws
or instruments corresponding thereto or
other actions which may impede the acquisi-
tion of control of the bank by any person;

(h) Causing a class of securities of the bank
to be delisted from a national securities ex-
change or to cease to be authorized to be
quoted in an inter-dealer quotation system
of a registered national securities associa-
tion;

(i) A class of equity securities of the bank
becoming eligible for termination of reg-
istration under section 12(g)(4) of the Act; or

(J) Any action similar to any of those enu-
merated above.

Item 5—Interest in Securities of the Bank

(a) State the aggregate number and per-
centage of the class of securities identified
pursuant to item 1 (which may be based on
the number of securities outstanding as con-
tained in the most recently available filing
with the FDIC by the bank unless the filing
person has reason to believe such informa-
tion is not current) beneficially owned (iden-
tifying those shares which there is a right to

§335.407

acquire) by each person named in item 2. The
above mentioned information should also be
furnished with respect to persons who, to-
gether with any of the persons named in
item 2, comprise a group within the meaning
of section 13(d)(3) of the Act.

(b) For each person named in response to
paragraph (a), indicate the number of shares
as to which there is sole power to vote or to
direct the vote, shared power to vote or to
direct the vote, sole power to dispose or to
direct the disposition, or shared power to
dispose or to direct the disposition. Provide
the applicable information required by item
2 with respect to each person with whom the
power to vote or to direct the vote or to dis-
pose or direct the disposition is shared.

(c) Describe any transactions in the class
of securities reported on that were effected
during the past sixty days or since the most
recent filing on Form F-11, whichever is less,
by the persons named in response to para-
graph (a).

Instruction

The description of a transaction required
by item 5(c) shall include, but not nec-
essarily be limited to, (1) the identity of the
person covered by item 5(c) who effected the
transaction, (2) the date of the transaction,
(3) the amount of securities involved, (4) the
price per share or unit, and (5) where and
how the transaction was effected.

(d) If any other person is known to have
the right to receive or the power to direct
the receipt of dividends from, or the proceeds
from the sale of, such securities, a statement
to that effect should be included in response
to this item and, if such interest relates to
more than five percent of the class, such per-
son should be identified. A listing of the
shareholders of an investment company reg-
istered under the Investment Company Act
of 1940 or the beneficiaries of an employee
benefit plan, pension fund or endowment
fund is not required.

(e) If applicable, state the date on which
the reporting person ceased to be the bene-
ficial owner of more than five percent of the
class of securities.

Instruction

For computations regarding securities
which represent a right to acquire an under-
lying security, see §335.403(d)(1).

Item 6—Contracts, Arrangements, Understand-
ings or Relationships with Respect to Securi-
ties of the Bank

Describe any contracts, arrangements, un-
derstandings or relationships (legal or other-
wise) among the persons named in item 2 and
between such persons and any person with
respect to any securities of the bank, includ-
ing but not limited to transfer or voting of
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any of the securities, finder’s fees, joint ven-
tures, loan or option arrangements, puts or
calls, guarantees of profits, division of prof-
its or losses, or the giving or withholding of
proxies, naming the persons with whom such
contracts, arrangements, understandings or
relationships have been entered into. Include
such information for any of the securities
that are pledged or otherwise subject to a
contingency the occurrence of which would
give another person voting power or invest-
ment power over such securities except that
disclosure of standard default and similar
provisions contained in loan agreements
need not be included.

Item 7—Material to be Filed as Exhibits

The following shall be filed as exhibits:
Copies of written agreements relating to the
filing of joint acquisition statements as re-
quired by §335.401(e) and copies of all written
agreements, contracts, arrangements, under-
standings, plans, or proposals relating to: (1)
The borrowing of funds to finance the acqui-
sition as disclosed in item 3; (2) the acquisi-
tion of bank control, liquidation, sale of as-
sets, merger, or change in business or cor-
porate structure, or any other matter as dis-
closed in item 4; and (3) the transfer or vot-
ing of the securities, finder’s fees, joint ven-
tures, options, puts, calls, guarantees of
loans, guarantees against loss or of profit, or
the giving or withholding of any proxy as
disclosed in item 6.

SIGNATURE

After reasonable inquiry and to the best of
my knowledge and belief, | certify that the
information set forth in this statement is
true, complete, and correct.

Date
Signature
Name/Title:

The original statement shall be signed by
each person on whose behalf the statement is
filed or his authorized representative. If the
statement is signed on behalf of a person by
his authorized representative (other than an
executive officer or general partner of the
filing person), evidence of the representa-
tive’s authority to sign on behalf of such per-
son shall be filed with the statement, pro-
vided, however, that a power of attorney for
this purpose which is already on file with the
FDIC may be incorporated by reference. The
name and any title of each person who signs
the statement shall be typed or printed be-
neath the person’s signature.

Attention: Intentional misstatements or
omissions of fact constitute Federal criminal
violations (See 18 U.S.C. 1001).

[46 FR 25208, May 5, 1981, as amended at 54
FR 53592, Dec. 29, 1989]
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§335.408 Short form acquisition/own-
ership statement to be filed under
section 13(d) or section 13(g) of the
Securities Exchange Act of 1934
(Form F-11A).

Federal Deposit Insurance Corporation
Washington, DC 20429

FORM F-11A—SHORT FORM ACQUISITION/OWN-
ERSHIP STATEMENT UNDER SECTION 13 (d) OR
(g) OF THE SECURITIES EXCHANGE ACT OF
1934

(Amendment No.

)

(Name and address of issuing bank)

(Title of class of securities)

(CUSIP Number)

(Continued on following pages)

Page 1 of

pages

Special Instructions for Complying With Form
F-11A

Under sections 13(d), 13(g) and 23 of the Se-
curities Exchange Act of 1934 and the rules
and regulations thereunder, the FDIC is au-
thorized to solicit the information required
to be supplied by this schedule by certain se-
curity holders of certain banks.

Disclosure of the information specified in
this schedule is mandatory, except for Social
Security or IRS identification numbers, dis-
closure of which is voluntary. The informa-
tion will be used for the primary purpose of
determining and disclosing the holdings of
certain beneficial owners of certain equity
securities. This statement will be made a
matter of public record. Therefore, any infor-
mation given will be available for inspection
by any member of the public.

Because of the public nature of the infor-
mation, the FDIC can utilize it for a variety
of purposes, including referral to other gov-
ernmental authorities or securities self-regu-
latory organizations for investigatory pur-
poses or in connection with litigation involv-
ing the Federal securities laws or other civil,
criminal or regulatory statutes or provi-
sions. Social Security or IRS identification
numbers, if furnished, will assist the FDIC in
identifying security holders and, therefore,
in promptly processing statements of bene-
ficial ownership of securities.

Failure to disclose the information re-
quested by this schedule, except for Social
Security or IRS identification numbers, may
result in civil or criminal action against the
persons involved for violation of the Federal
securities laws and rules promulgated there-
under.
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General Instructions

A. Statements containing the information
required by this form shall be filed not later
than February 14 following the calendar year
covered by the statement or within the time
specified in §335.401(b)(2), if applicable.

B. Information contained in a form which
is required to be filed by the Securities and
Exchange Commission’s rules under section
13(f) of the Act (15 U.S.C. 78m(f)) for the same
calendar year as that covered by a statement
on this form may be incorporated by ref-
erence in response to any of the items of this
form. If such information is incorporated by
reference in this form, copies of the relevant
pages of such form shall be filed as an ex-
hibit to this form.

C. The item numbers and captions of the
items shall be included but the text of the
items is to be omitted. The answers to the
items shall be so prepared as to indicate
clearly the coverage of the items without re-
ferring to the text of the items. Answer
every item. If an item is inapplicable or the
answer is in the negative, so state.

Item 1(a)—Name of the Bank Issuer:

Item 1(b)—Address of Bank’s Principal Execu-
tive Offices:

Item 2(a)—Name of Person Filing:

Item 2(b)—Address of Principal Business Of-
fice, or if None, Residence:

Item 2(c)—Citizenship:

Item 2(d)—Title of Class of Securities:

Item 2(e)—CUSIP Number:

Item 3—If this statement is filed under
§335.401(b), or §335.402(b), check whether the
person filing is a:

(@) [ 1 Broker or Dealer registered under
section 15 of the Act

(b) [ ] Bank as defined in section 3(a)(6) of
the Act

() [ 1 Insurance Company as defined in
section 3(a)(19) of the Act

(d) [ 1 Investment Company registered
under section 8 of the Investment Company
Act

(e [ 1 Investment Adviser registered
under section 203 of the Investment Advisers
Act of 1940

® [ 1 Employee Benefit Plan, Pension
Fund which is subject to the provisions of
the Employee Retirement Income Security
Act of 1974 or Endowment Fund; see
§335.401(b)(1)(ii)(F).

§335.408

(@) [ ] Parent Holding Company, in ac-
cordance with §335.401(b)(1)(ii)(G), (Note: See
item 7)

(h) [ 1 Group, in
§335.401(b)(1)(ii)(H).

Item 4—Ownership.

accordance with

If the percent of the class owned, as of De-
cember 31 of the year covered by the state-
ment, or as of the last day of any month de-
scribed in §335.401(b)(2), if applicable, exceeds
five percent, provide the following informa-
tion as of that date and identify those shares
which there is a right to acquire.

(a) Amount Beneficially Owned:

(b) Percent of Class:

(c) Number of shares as to which such per-
son has:

(i) sole power to vote or to direct the
vote....

(i) shared power to vote or to direct the
vote....

(iii) sole power to dispose or to direct the
disposition of....

(iv) shared power to dispose or to direct
the disposition of....

Instruction: For computations regarding se-
curities which represent a right to acquire
an underlying security see §335.403(d)(1).

Item 5—Ownership of Five Percent or Less of
a Class.

If this statement is being filed to report
the fact that as of the date hereof the report-
ing person has ceased to be the beneficial
owner of more than five percent of the class
of securities, check the following [ ].

Instruction: Dissolution of a group requires
a response to this item.

Item 6—Ownership of More Than Five Per-
cent on Behalf of Another Person.

If any other person is known to have the
right to receive or the power to direct the re-
ceipt of dividends from, or the proceeds from
the sale of, such securities, a statement of
that effect should be included in response to
this item and, if such interest relates to
more than five percent of the class, such per-
son should be identified. A listing of the
shareholders of an investment company reg-
istered under the Investment Company Act
of 1940 or the beneficiaries of an employee
benefit plan, pension fund or endowment
fund is not required.

Item 7—Identification and Classification of
the Subsidiary Which Acquired the Security
Being Reported on by the Parent Holding Com-
pany.

If a parent holding company has filed this
schedule, under §335.401(b)(1)(ii)(G) so indi-
cate under item 3(g) and attach an exhibit
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stating the identity and the item 3 classi-
fication of the relevant subsidiary. If a par-
ent holding company has filed this schedule
under §335.401(c) attach an exhibit stating
the identification of the relevant subsidiary.

Item 8—Identification and Classification of
Members of the Group.

If a group has filed this schedule, under
§335.401(b)(1)(ii)(H), so indicate under item
3(h) and attach an exhibit stating the iden-
tity and item 3 classification of each mem-
ber of the group. If a group has filed this
schedule under §335.401(c) attach an exhibit
stating the identity of each member of the
group.

Item 9—Notice of Dissolution of Group.

Notice of dissolution of a group may be
furnished as an exhibit stating the date of
the dissolution and that all further filings
with respect to transactions in the security
reported on will be filed, if required, by
members of the group, in their individual ca-
pacity. See item 5.

Item 10—Certification.

The following certification shall be in-
cluded if the statement is filed under
§335.401(b).

By signing below I certify that, to the best
of my knowledge and belief, the securities
referred to above were acquired in the ordi-
nary course of business and were not ac-
quired for the purpose of and do not have the
effect of changing or influencing the control
of the issuer of such securities and were not
acquired in connection with or as a partici-
pant in any transactions having such pur-
pose or effect.

SIGNATURE

After reasonable inquiry and to the best of
my knowledge and belief, | certify that the
information set forth in this statement is
true, complete, and correct.

Date

Signature

Name/Title

The original statement shall be signed by
each person on whose behalf the statement is
filed or the person’s authorized representa-
tive. If the statement is signed on behalf of
a person by the person’s authorized rep-
resentative (other than an executive officer
or general partner of the filing person), evi-
dence of the representative’s authority to
sign on behalf of such person shall be filed
with the statement, Provided, however, That
a power of attorney for this purpose which is
already on file with the FDIC may be incor-
porated by reference. The name and any title
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of each person who signs the statement shall
be typed or printed beneath the person’s sig-
nature.

NOTE: Three copies of this statement, in-
cluding all exhibits, should be filed with the
FEDIC.

Attention: Intentional misstatements or
omissions of fact constitute Federal criminal
violations (See 18 U.S.C. 1001).

[46 FR 25208, May 5, 1981, as amended at 54
FR 53592, Dec. 29, 1989]

§335.409 Going private transactions
by a bank or its affiliates.

A bank or its affiliates (as defined in
17 CFR 240.13e-3) shall not engage in a
Rule 13e-3 transaction (as defined in 17
CFR 240.13e-3) unless it meets the re-
quirements of 17 CFR 240.13e-3, except
that all filings shall be made with the
FDIC and be titled with the name of
the FDIC instead of the Securities and
Exchange Commission.

[54 FR 53592, Dec. 29, 1989]

§335.410 Requirements of section 16 of
the Act.

Persons subject to section 16 of the
Act with respect to securities reg-
istered under part 335 shall follow the
applicable and currently effective SEC
regulations issued under section 16 of
the Act (17 CFR 240.16a-1 through
240.16e-1), except that:

(@) The forms required by 8§§335.420
(Form F-7), 335.421 (Form F-8), and
335.422 (Form F-8A) of this part 335
shall be used in lieu of SEC Form 3,
Form 4, or Form 5; and

(b) Any SEC regulations specified in
§335.411, as superseded by the FDIC,
shall not be followed and any other
rules adopted and published in §335.411
in lieu of those superseded regulations
shall be followed.

[57 FR 4702, Feb. 7, 1992]
§335.411 Superseded SEC regulations
and FDIC substituted regulations.

The following is a list of SEC regula-
tions superseded by the FDIC: None.

[57 FR 4702, Feb. 7, 1992]
§335.420 Initial statement of beneficial
ownership of securities (Form F-7).

(a) This form shall be filed in lieu of
SEC Form 3 pursuant to SEC rule 16a-
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3 (17 CFR 240.16a-3) for initial state-
ments of beneficial ownership of secu-
rities. The FDIC is authorized to solicit
the information required by this form
pursuant to sections 16(a) and 23(a) of
the Securities Exchange Act of 1934 (15
U.S.C. 78p and 78w) and the rules and
requlations thereunder. (SEC rules ref-
erenced in this form appear at 17 CFR
240.16a-1 through 240.16e-1.)

(b) Disclosure of information speci-
fied on this form is mandatory, except
for disclosure of IRS (Tax ldentifica-
tion) or Social Security Numbers of the
reporting person, which is voluntary. If
such numbers are furnished, they will
assist the FDIC in distinguishing re-
porting persons with similar names and
will facilitate the prompt processing of
the form. The information will be used
for the primary purpose of disclosing
the holdings of directors, officers and
beneficial owners of registered compa-
nies. Information disclosed will be a
matter of public record and available
for inspection by members of the pub-
lic. The FDIC can use the information
in investigations or litigation involv-
ing the Federal securities laws or other
civil, criminal, or regulatory statutes
or provisions, as well as for referral to
other governmental authorities and
self-regulatory organizations. Failure
to disclose required information may
result in civil or criminal action
against persons involved for violations
of the Federal securities laws and
rules.

(c) Copies of this form and the in-
structions thereto can be obtained
from the Registration and Disclosure
Section, Division of Supervision, Fed-
eral Deposit Insurance Corporation, 550
17th Street NW., Washington, DC 20429.

[57 FR 4703, Feb. 7, 1992]

§335.421 Statement of changes in ben-
eficial ownership of securities
(Form F-8).

(a) This form shall be filed pursuant
to SEC rule 16a-3 (17 CFR 240.16a-3) for
statements of changes in beneficial
ownership of securities. The FDIC is
authorized to solicit the information
required by this form pursuant to sec-
tions 16(a) and 23(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78p and
78w) and the rules and regulations
thereunder. (SEC rules referenced in

§335.422

this form appear at 17 CFR 240.16a-1
through 16e-1).

(b) Disclosure of information speci-
fied on this form is mandatory, except
for disclosure of IRS (Tax ldentifica-
tion) or Social Security numbers of the
reporting person, which is voluntary. If
such numbers are furnished, they will
assist the FDIC in distinguishing re-
porting persons with similar names and
will facilitate the prompt processing of
the form. The information will be used
for the primary purpose of disclosing
the transactions and holdings of direc-
tors, officers and beneficial owners of
registered companies. Information dis-
closed will be a matter of public record
and available for inspection by mem-
bers of the public. The FDIC can use
the information in investigations or
litigation involving the federal securi-
ties laws or other civil, criminal, or
regulatory statutes or provisions, as
well as for referral to other govern-
mental authorities and self-regulatory
organizations. Failure to disclose re-
quired information may result in civil
or criminal action against persons in-
volved for violations of the federal se-
curities laws and rules.

(c) Copies of this form and the in-
structions thereto can be obtained
from the Registration and Disclosure
Section, Division of Supervision, Fed-
eral Deposit Insurance Corporation, 550
17th Street NW, Washington DC 20429.

[57 FR 4703, Feb. 7, 1992]

§335.422 Annual statement of bene-
ficial ownership of securities (Form
F-8A).

(@) This form shall be filed pursuant
to SEC rule 16a-3 (17 CFR 240.16a-3) for
annual statements of beneficial owner-
ship of securities. The FDIC is author-
ized to solicit the information required
by this form pursuant to sections 16(a)
and 23(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78p and 78w), and
the rules and regulations thereunder.
(SEC rules referenced in this form ap-
pear at 17 CFR 16a-1 through 16e-1.)

(b) Disclosure of information speci-
fied on this form is mandatory, except
for disclosure of IRS (Tax ldentifica-
tion) or Social Security numbers of the
reporting person, which is voluntary. If
such numbers are furnished, they will
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assist the FDIC in distinguishing re-
porting persons with similar names and
will facilitate the prompt processing of
the form. The information will be used
for the primary purpose of disclosing
the transactions and holdings of offi-
cers, directors and beneficial owners of
registered companies. Information dis-
closed will be a matter of public record
and available for inspection by mem-
bers of the public. The FDIC can use
the information in investigations or
litigation involving the federal securi-
ties laws or other civil, criminal, or
regulatory statutes or provisions, as
well as for referral to other govern-
mental authorities and self-regulatory
organizations. Failure to disclose re-
quired information may result in civil
or criminal action against persons in-
volved for violations of the federal se-
curities laws and rules.

(c) Copies of this form and the in-
structions thereto can be obtained
from the Registration and Disclosure
Section, Division of Supervision, Fed-
eral Deposit Insurance Corporation, 550
17th Street NW., Washington, DC 20429.

[57 FR 4703, Feb. 7, 1992]

Subpart E—Tender Offers

§335.501 Scope and definitions appli-
cable to subpart E (the “tender
offer regulations”).

(a) Scope. Subpart E (the tender offer
regulations) shall apply to any tender
offer which is subject to section 14(d)(1)
of the Act, including, but not limited
to, any tender offer for securities of a
class described in that section which is
made by an affiliate of the bank issuer
of such class.

(b) Definitions. Unless the context
otherwise requires, all terms used in
the tender offer regulations have the
same meaning as in the Act and in
§335.102. In addition, for purposes of
section 14(d) of the Act and the tender
offer regulations, the following defini-
tions apply:

(1) The term bidder means any person
who makes a tender offer or on whose
behalf a tender offer is made: Provided,
however, That the term does not in-
clude a bank which makes a tender
offer for securities of any class of
which it is the issuer.
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(2) The term subject bank means any
issuer of securities which are sought by
a bidder pursuant to a tender offer.

(3) The term security holders means
holders of record and beneficial owners
of securities which are the subject of a
tender offer.

(4) The term beneficial owner shall
have the same meaning as that set
forth in §335.403: Provided, however,
That, except with respect to 8§§335.503
and 335.509(d) and item 6 of Form F-13,
the term shall not include a person
who does not have or share investment
power or who is deemed to be a bene-
ficial owner by virtue of §335.403(d)(1).

(5) The term tender offer material
means:

(i) The bidder’s formal offer, includ-
ing all the material terms and condi-
tions of the tender offer and all amend-
ments thereto;

(ii) The related transmittal letter
(whereby securities of the subject bank
which are sought in the tender offer
may be transmitted to the bidder or its
depositary) and all amendments there-
to; and

(iii) Press releases, advertisements,
letters and other documents published
by the bidder or sent or given by the
bidder to security holders which, di-
rectly or indirectly, solicit, invite or
request tenders of the securities being
sought in the tender offer.

(6) The term executive officer means
the president, secretary, treasurer, any
vice president in charge of a principal
business function (such as sales, ad-
ministration or finance) or any other
person who performs similar policy
making functions for a corporation.

(7) The term business day means any
day, other than Saturday, Sunday or a
Federal holiday, and shall consist of
the time period from 12:01 a.m. through
12:00 midnight Eastern time. In com-
puting any time period under section
14(d)(5) or section 14(d)(6) of the Act or
under these tender offer regulations
the date of the event which begins the
running of such time period shall be in-
cluded except that if such event occurs
on other than a business day such pe-
riod shall begin to run on and shall in-
clude the first business day thereafter.

(8) The term security position listing
means, with respect to securities of
any issuer held by a registered clearing
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agency in the name of the clearing
agency or its nominee, a list of those
participants in the clearing agency on
whose behalf the clearing agency holds
the issuer’s securities and of the par-
ticipants’ respective positions in such
securities as of a specified date.

§335.502 Date of commencement of a
tender offer.

(@) Commencement. A tender offer
shall commence for the purposes of sec-
tion 14(d) of the Act and the rules pro-
mulgated thereunder at 12:01 a.m. on
the date when the first of the following
events occurs:

(1) The long form publication of the
tender offer is first published by the
bidder under §335.504(a)(1);

(2) The summary advertisement of
the tender offer is first published by
the bidder under §335.504(a)(2);

(3) The summary advertisement or
the long form publication of the tender
offer is first published by the bidder
under §335.504(a)(3);

(4) Definitive copies of a tender offer,
in which the consideration offered by
the bidder consists of securities reg-
istered under the Securities Act of 1933
(15 U.S.C. 77), are first published or
sent or given by the bidder to security
holders; or

(5) The tender offer is first published
or sent or given to security holders by
the bidder by any means not otherwise
referred to in paragraphs (a) (1)
through (4) of this section.

(b) Public announcement. A public an-
nouncement by a bidder through a
press release, newspaper advertisement
or public statement which includes the
information in paragraph (c) of this
section with respect to a tender offer in
which the consideration consists solely
of cash and/or securities exempt from
registration under section 3 of the Se-
curities Act of 1933 (15 U.S.C. 77) shall
be deemed to constitute the com-
mencement of a tender offer under
paragraph (a)(5) of this section except
that such tender offer shall not be
deemed to be first published or sent or
given to security holders by the bidder
under paragraph (a)(5) of this section
on the date of such public announce-
ment if within five business days of
such public announcement, the bidder
either:

§335.502

(1) Makes a subsequent public an-
nouncement stating that the bidder
has determined not to continue with
such tender offer, in which event para-
graph (a)(5) of this section shall not
apply to the initial public announce-
ment; or

(2) Complies with §335.503(a) and con-
temporaneously disseminates the dis-
closure required by §335.506 to security
holders under §335.504 or otherwise in
which event:

(i) The date of commencement of
such tender offer under paragraph (a)
of this section will be determined by
the date on which information required
by §335.506 is first published or sent or
given to security holders under §335.504
or otherwise; and

(ii) Notwithstanding the preceding
paragraph, section 14(d)(7) of the Act
shall be deemed to apply to such tender
offer from the date of such public an-
nouncement.

(c) Information. The information re-
ferred to in paragraph (b) of this sec-
tion is as follows:

(1) The identity of the bidder;

(2) The identity of the subject bank;
and

(3) The amount and class of securities
being sought and the price or range of
prices being offered therefor.

(d) Announcements not resulting in
commencement. A public announcement
by a bidder through a press release,
newspaper advertisement or public
statement which only discloses the in-
formation in paragraphs (d) (1) through
(3) of this section concerning a tender
offer in which the consideration con-
sists solely of cash and/or securities ex-
empt from registration under section 3
of the Securities Act of 1933 (15 U.S.C.
77) shall not be deemed to constitute
the commencement of a tender offer
under paragraph (a)(5) of this section.

(1) The identity of the bidder;

(2) The identity of the subject bank;
and

(3) A statement that the bidder in-
tends to make a tender offer in the fu-
ture for a class of equity securities of
the subject bank which statement does
not specify the amount of securities of
such class to be sought or the consider-
ation to be offered therefor.

(e) Announcement made under SEC
Rule 135. A public announcement by a
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bidder through a press release, news-
paper advertisement or public state-
ment which discloses only the informa-
tion in SEC Rule 135(a)(4) (17 CFR
230.135(a)(4)) concerning a tender offer
in which the consideration consists
solely or in part of securities to be reg-
istered under the Securities Act of 1933
(15 U.S.C. 77) shall not be deemed to
constitute the commencement of a ten-
der offer under paragraph (a)(5) of this
section: Provided That such bidder files
a registration statement with the SEC
concerning the securities promptly
after the public announcement.

§335.503 Filing and transmission of
tender offer statement.

(a) Filing and transmittal. No bidder
shall make a tender offer if, after con-
summation thereof, such bidder would
be the beneficial owner of more than 5
percent of the class of the subject
bank’s securities for which the tender
offer is made, unless as soon as prac-
ticable on the date of the commence-
ment of the tender offer the bidder:

(1) Files with the FDIC three copies
of a Tender Offer Statement on Form
F-13 (§335.512), including all exhibits
thereto;

(2) Hand delivers a copy of such Form
F-13, including all exhibits thereto:

(i) To the subject bank at its prin-
cipal executive office; and

(if) To any other bidder, which has
filed a Form F-13 with the FDIC relat-
ing to a tender offer which has not yet
terminated for the same class of secu-
rities of the subject bank, at such bid-
der’s principal executive office or at
the address of the person authorized to
receive notices and communications
(which is disclosed on the cover sheet
of such other bidder’s Form F-13);

(3) Gives telephonic notice of the in-
formation required by §335.506(e)(2) (i)
and (ii) and mails by means of first
class mail a copy of such Form F-13,
including all exhibits thereto:

(i) To each national securities ex-
change where such class of the subject
bank’s securities is registered and list-
ed for trading (which may be based
upon information contained in the sub-
ject bank’s most recent Annual Report
on Form F-2 (§335.312) filed with the
FDIC unless the bidder has reason to
believe that such information is not
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current) which telephonic notice shall
be made when practicable prior to the
opening of such exchange; and

(i) To the National Association of
Securities Dealers, Inc. (NASD) if such
class of the subject bank’s securities is
authorized for quotation in the
NASDAQ interdealer quotation system.

(b) Additional materials. The bidder
shall file with the FDIC three copies of
any additional tender offer materials
as an exhibit to the Form F-13 required
by this section, and if a material
change occurs in the information set
forth in such Form F-13, six copies of
an amendment to Form F-13 (each of
which shall include all exhibits other
than those required by item 11(a) of
Form F-13) disclosing such change and
shall send a copy of such additional
tender offer material or such amend-
ment to the subject bank and to any
exchange and/or the NASD, as required
by paragraph (a) of this section,
promptly but not later than the date
such additional tender offer material
or such change is first published, sent
or given to security holders.

(c) Certain announcements. Notwith-
standing paragraph (b) of this section,
if the additional tender offer material
or an amendment to Form F-13 dis-
closes only the number of shares depos-
ited to date, and/or announces an ex-
tension of the time during which
shares may be tendered, then the bid-
der may file such tender offer material
or amendment and send a copy of such
tender offer material or amendment to
the subject bank, any exchange and/or
the NASD, as required by paragraph (a)
of this section, promptly after the date
such tender offer material is first pub-
lished or sent or given to security hold-
ers.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53592, Dec. 29, 1989]

§335.504 Dissemination of certain ten-
der offers.

(a) Materials deemed published or sent
or given. A tender offer in which the
consideration consists solely of cash
and/or securities exempt from registra-
tion under section 3 of the Securities
Act of 1933 (15 U.S.C. 77) shall be
deemed ‘“‘published or sent or given to
security holders” within the meaning
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of section 14(d)(1) of the act if the bid-
der complies with all of the require-
ments of any one of the following sub-
paragraphs: Provided, however, That
any such tender offers may be pub-
lished or sent or given to security hold-
ers by other methods, but with respect
to summary publication, and the use of
stockholder lists and security position
listings under §335.505, only paragraphs
(a) (2) and (3) of this section can be fol-
lowed.

(1) Long-form publication. The bidder
makes adequate publication in a news-
paper or newspapers of long-form publi-
cation of the tender offer.

(2) Summary publication. (i) The bidder
makes adequate publication in a news-
paper or newspapers of a summary ad-
vertisement of the tender offer; and

(i) Mails by first-class mail or other-
wise furnishes with reasonable prompt-
ness the bidder’s tender offer materials
to any security holder who requests
such tender offer materials in response
to the summary advertisement or oth-
erwise.

(3) Use of stockholder lists and security
position listings. Any bidder using
stockholder lists and security position
listings under §335.505 shall comply
with paragraph (a)(1) or (2) of this sec-
tion on or prior to the date of the bid-
der’s request for such lists or listing
under §335.505(a).

(b) Adequate publication. Depending
on the facts and circumstances in-
volved, adequate publication of a ten-
der offer under this section may re-
quire publication in a newspaper with a
national circulation or may only re-
quire publication in a newspaper with
metropolitan or regional circulation or
may require publication in a combina-
tion thereof: Provided, however, That
publication in all editions of a daily
newspaper with a national circulation
shall be deemed to constitute adequate
publication.

(c) Publication of changes. If a tender
offer has been published or sent or
given to security holders by one or
more of the methods enumerated in
paragraph (a) of this section, a mate-
rial change in the information pub-
lished, sent or given to security holders
shall be promptly disseminated to se-
curity holders in a manner reasonably
designed to inform security holders of
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such change: Provided, however, That if
the bidder has  elected under
§335.505(f)(1) to require the subject
bank to disseminate amendments dis-
closing material changes to the tender
offer materials under §335.505 the bid-
der shall disseminate material changes
in the information published or sent or
given to security holders at least pur-
suant to §335.505.

§335.505 Dissemination of certain ten-
der offers by the use of stockholder
lists and security position listings.

(a) Obligations of the subject bank.
Upon receipt by a subject bank at its
principal executive offices of a bidder’s
written request, meeting the require-
ments of paragraph (e) of this section,
the subject bank shall comply with the
following paragraphs.

(1) The subject bank shall notify
promptly transfer agents and any other
persons who will assist the subject
bank in complying with the require-
ments of this section of the receipt by
the subject bank of a request by a bid-
der under this section.

(2) The subject bank shall promptly
ascertain whether the most recently
prepared stockholder list, written or
otherwise, within the access of the sub-
ject bank was prepared as of a date ear-
lier than ten business days before the
date of the bidder’s request and, if so,
the subject bank shall promptly pre-
pare or cause to be prepared a stock-
holder list as of the most recent prac-
ticable date which shall not be more
than ten business days before the date
of the bidder’s request.

(3) The subject bank shall make an
election to comply and shall comply
with all of the provisions of either
paragraph (b) or (c) of this section. The
subject bank’s election once made shall
not be modified or revoked during the
bidder’s tender offer and extensions
thereof.

(4) No later than the second business
day after the date of the bidder’s re-
quest, the subject bank shall orally no-
tify the bidder, which notification shall
be confirmed in writing, of the subject
bank’s election made under paragraph
(a)(3) of this section. Such notification
shall indicate (i) the approximate num-
ber of security holders of the class of
securities being sought by the bidder,
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and (ii) if the subject bank elects to
comply with paragraph (b) of this sec-
tion, appropriate information concern-
ing the location for delivery of the bid-
der’s tender offer materials and the ap-
proximate direct costs incidental to
the mailing to security holders of the
bidder’s tender offer materials com-
puted in accordance with paragraph
(9)(2) of this section.

(b) Mailing of tender offer materials by
the subject bank. A subject bank which
elects under paragraph (a)(3) of this
section to comply with the provisions
of this paragraph shall perform the
acts prescribed by the following sub-
paragraphs.

(1) The subject bank shall promptly
contact each participant named on the
most recent security position listing of
any clearing agency within the access
of the subject bank and make inquiry
of each participant as to the approxi-
mate number of beneficial owners of
the subject bank securities being
sought in the tender offer held by each
such participant.

(2) No later than the third business
day after delivery of the bidder’s ten-
der offer materials under paragraph
(9)(1) of this section, the subject bank
shall begin to mail or cause to be
mailed by means of first class mail a
copy of the bidder’s tender offer mate-
rials to each person whose name ap-
pears as a record holder of the class of
securities for which the offer is made
on the most recent stockholder list re-
ferred to in paragraph (a)(2) of this sec-
tion. The subject bank shall use its
best efforts to complete the mailing in
a timely manner but in no event shall
such mailing be completed in a sub-
stantially greater period of time than
the subject bank would complete a
mailing to security holders of its own
materials relating to the tender offer.

(3) No later than the third business
day after the delivery of the bidder’s
tender offer materials under paragraph
(9)(1) of this section, the subject bank
shall begin to transmit or cause to be
transmitted a sufficient number of sets
of the bidder’s tender offer materials to
the participants named on the security
position listings described in paragraph
(b)(1) of this section. The subject bank
shall use its best efforts to complete
the transmittal in a timely manner but
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in no event shall such transmittal be
completed in a substantially greater
period of time than the subject bank
would complete a transmittal to such
participants using security position
listings of clearing agencies of its own
material relating to the tender offer.

(4) The subject bank shall promptly
give oral notification to the bidder,
which notification shall be confirmed
in writing, of the commencement of
the mailing under paragraph (b)(2) of
this section and of the transmittal
under paragraph (b)(3) of this section.

(5) During the tender offer and any
extension thereof the subject bank
shall use reasonable efforts to update
the stockholder list and shall mail or
cause to be mailed promptly following
each update a copy of the bidder’s ten-
der offer materials (to the extent suffi-
cient sets of such materials have been
furnished by the bidder) to each person
who has become a record holder since
the later of (i) the date of preparation
of the most recent stockholder list re-
ferred to in paragraph (a)(2) or (a)(2)(ii)
of this section the last preceding up-
date.

(6) If the bidder has elected under
paragraph (f)(1) of this section to re-
quire the subject bank to disseminate
amendment disclosing material
changes to the tender offer materials
under this section, the subject bank
promptly following delivery of each
such amendment, shall mail or cause
to be mailed a copy of each such
amendment to each record holder
whose name appears on the shareholder
list described in paragraphs (a)(2) and
(b)(5) of this section and shall transmit
or cause to be transmitted sufficient
copies of such amendment to each par-
ticipant named on security position
listings who received sets of the bid-
der’s tender offer materials under para-
graph (b)(3) of this section.

(7) The subject bank shall not include
any communication other than the bid-
der’s tender offer materials or amend-
ments thereto in the envelopes or other
containers furnished by the bidder.

(8) Promptly following the termi-
nation of the tender offer, the subject
bank shall reimburse the bidder the ex-
cess, if any, of the amounts advanced
under paragraph (f)(3)(iii) of this sec-
tion over the direct costs incidental to
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compliance by the subject bank and its
agents in performing the acts required
by this section computed in accordance
with paragraph (g)(2) of this section.

(c) Delivery of stockholder lists and se-
curity position listings. A subject bank
which elects under paragraph (a)(3) of
this section to comply with the provi-
sions of this paragraph shall perform
the acts prescribed by the following
subparagraphs.

(1) No later than the third business
day after the date of the bidder’s re-
quest, the subject bank shall furnish to
the bidder at the subject bank’s prin-
cipal executive office a copy of the
names and addresses of the record hold-
ers on the most recent stockholder list
referred to in paragraph (a)(2) of this
section and a copy of the names and
addresses of participants identified on
the most recent security position list-
ing of any clearing agency which is
within the access of the subject bank.

(2) If the bidder has elected under
paragraph (f)(1) of this section to re-
quire the subject bank to disseminate
amendments disclosing material
changes to the tender offer materials,
the subject bank shall update the
stockholder list by furnishing the bid-
der with the name and address of each
record holder named on the stock-
holder list, and not previously fur-
nished to the bidder, promptly after
such information becomes available to
the subject bank during the tender
offer and any extensions thereof.

(d) Liability of subject bank and others.
Neither the subject bank nor any affili-
ate or agent of the subject bank nor
any clearing agency shall be:

(1) Deemed to have made a solicita-
tion or recommendation respecting the
tender offer within the meaning of sec-
tion 14(d)(4) of the Act based solely
upon the compliance or noncompliance
by the subject bank or any affiliate or
agent of the subject bank with one or
more requirements of this section;

(2) Liable under any provision of the
Federal securities laws to the bidder or
to any security holder based solely
upon the inaccuracy of the current
names or addresses on the stockholder
list or security position listing, unless
such inaccuracy results from a lack of
reasonable care on the part of the sub-
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ject bank or any affiliate or agent of
the subject bank;

(3) Deemed to be an ‘‘underwriter”
within the meaning of section (2)(11) of
the Securities Act of 1933 (15 U.S.C. 77)
for any purpose of that Act or any rule
or regulation issued thereunder based
solely upon the compliance or non-
compliance by the subject bank or any
affiliate or agent of the subject bank
with one or more or the requirements
of this section; or

(4) Liable under any provision of the
Federal securities laws for the disclo-
sure in the bidder’s tender offer mate-
rials, including any amendment there-
to, based solely upon the compliance or
noncompliance by the subject bank or
any affiliate or agent of the subject
bank with one or more of the require-
ments of this section.

(e) Content of the bidder’s request. The
bidder’s written request referred to in
paragraph (a) of this section shall in-
clude the following:

(1) The identity of the bidder;

(2) The title of the class of securities
which is the subject of the bidder’s ten-
der offer;

(3) A statement that the bidder is
making a request to the subject bank
under paragraph (a) of this section for
the use of the stockholder list and se-
curity position listings for the purpose
of disseminating a tender offer to secu-
rity holders;

(4) A statement that the bidder is
aware of and will comply with the pro-
visions of paragraph (f) of this section;

(5) A statement as to whether or not
it has elected under paragraph (f)(1) of
this section to disseminate amend-
ments disclosing material changes to
the tender offer material under this
section; and

(6) The name, address and telephone
number of the person whom the subject
bank shall contact under paragraph
(a)(4) of this section.

(f) Obligations of the bidder. Any bid-
der who requests that a subject bank
comply with the provisions of para-
graph (a) of this section shall comply
with the following subparagraphs.

(1) The bidder shall make an election
whether or not to require the subject
bank to disseminate amendments dis-
closing material changes to the tender
offer materials under this section,
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which election shall be included in the
request referred to in paragraph (a) of
this section and shall not be revocable
by the bidder during the tender offer
and extensions thereof.

(2) With respect to a tender offer sub-
ject to section 14(d)(1) of the Act in
which the consideration consists solely
of cash and/or securities exempt from
registration under section 3 of the Se-
curities Act of 1933 (15 U.S.C. 77), the
bidder shall comply with §335.504(a)(3).

(3) If the subject bank elects to com-
ply with paragraph (b) of this section,

(i) The bidder shall promptly deliver
the tender offer materials after receipt
of the notification from the subject
bank as provided in paragraph (a)(4) of
this section;

(ii) The bidder shall promptly notify
the subject bank of any amendment to
the bidder’s tender offer materials re-
quiring compliance by the subject bank
with paragraph (b)(6) of this section
and shall promptly deliver such amend-
ment to the subject bank under para-
graph (g)(1) of this section;

(iii) The bidder shall advance to the
subject bank an amount equal to the
approximate cost of conducting
mailings to security holders computed
in accordance with paragraph (g)(2) of
this section;

(iv) The bidder shall promptly reim-
burse the subject bank for the direct
costs incidental to compliance by the
subject bank and its agents in perform-
ing the acts required by this section
computed in accordance with para-
graph (9)(2) of this section which are in
excess of the amount advanced under
paragraph (f)(2)(iii) of this section; and

(v) The bidder shall mail by means of
first class mail or otherwise furnish
with reasonable promptness the tender
offer materials to any security holder
who requests such materials.

(4) If the subject bank elects to com-
ply with paragraph (c) of this section,

(i) The subject bank shall use the
stockholder list and security position
listings furnished to the bidder under
paragraph (c) of this section exclu-
sively in the dissemination of tender
offer materials to security holders in
connection with the bidder’s tender
offer and extensions thereof;

(i) The bidder shall return the stock-
holder lists and security position list-
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ings furnished to the bidder under
paragraph (c) of this section promptly
after the termination of the bidder’s
tender offer;

(iii) The bidder shall accept, handle
and return the stockholder lists and se-
curity position listings furnished to
the bidder under paragraph (c) of this
section to the subject bank on a con-
fidential basis;

(iv) The bidder shall not retain any
stockholder list or security position
listing furnished by the subject bank
under paragraph (c) of this section, or
any copy thereof, nor retain any infor-
mation derived from any such list or
listing or copy thereof after the termi-
nation of the bidder’s tender offer;

(v) The bidder shall mail by means of
first class mail, at its own expense, a
copy of its tender offer materials to
each person whose identity appears on
the stockholder list as furnished and
updated by the subject bank under
paragraphs (c) (1) and (2) of this sec-
tion;

(vi) The bidder shall contact the par-
ticipants named on the security posi-
tion listing of any clearing agency,
make inquiry of each participant as to
the approximate number of sets of ten-
der offer materials required by each
participant, and furnish, at its own ex-
pense, sufficient sets of tender offer
materials and any amendment thereto
to each participant for subsequent
transmission to the beneficial owners
of the securities being sought by the
bidder;

(vii) The bidder shall mail by means
of first class mail or otherwise furnish
with reasonable promptness the tender
offer materials to any security holder
who requests such materials; and

(viii) The bidder shall promptly reim-
burse the subject bank for direct costs
incidental to compliance by the subject
bank and its agents in performing the
acts required by this section computed
in accordance with paragraph (g)(2) of
this section.

(g) Delivery of materials, computation
of direct costs. (1) Whenever the bidder
is required to deliver tender offer ma-
terials or amendments to tender offer
materials, the bidder shall deliver to
the subject bank at the location speci-
fied by the subject bank in its notice
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given under paragraph (a)(4) of this sec-
tion a number of sets of the materials
or of the amendment, as the case may
be, at least equal to the approximate
number of security holders specified by
the subject bank in such notice, to-
gether with appropriate envelopes or
other containers therefor: Provided,
however, That delivery shall be deemed
not to have been made unless the bid-
der has complied with paragraph
(F)(3)(iii) of this section at the time the
materials or amendments, as the case
may be, are delivered.

(2) The approximate direct cost of
mailing the bidder’s tender offer mate-
rials shall be computed by adding—

(i) The direct cost incidental to the
mailing of the subject bank’s last an-
nual report to shareholders (excluding
employees’ time), less the costs of
preparation and printing of the report,
and postage, plus

(ii) The amount of first class postage
required to mail the bidder’s tender
offer materials. The approximate di-
rect costs incidental to the mailing of
the amendments to the bidder’s tender
offer materials shall be computed by
adding

(iii) The estimated direct costs of
preparing mailing labels, of updating
shareholders lists and of third parity
handling charges plus

(iv) The amount of first class postage
required to mail the bidder’s amend-
ment.

Direct costs incidental to the mailing
of the bidder’s tender offer materials
and amendments thereto when finally
computed may include all reasonable
charges paid by the subject bank to
third parties for supplies or services,
including costs attendant to preparing
shareholder lists, mailing labels, han-
dling the bidder’s materials, contacting
participants named on security posi-
tion listings, and for postage, but shall
exclude indirect costs, such as em-
ployee time which is devoted to either
contesting or supporting the tender
offer on behalf of the subject bank. The
final billing for direct costs shall be ac-
companied by an appropriate account-
ing in reasonable detail.
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§335.506 Disclosure requirements with
respect to tender offers.

(a) Information required on date of com-
mencement—(1) Long-form publication. If
a tender offer is published, sent or
given to security holders on the date of
commencement by means of long-term
publication under §335.504(a)(1) , such
long-form publication shall include the
information required by §335.505(e)(1).

(2) Summary publication. If a tender
offer is published, sent or given to se-
curity holders on the date of com-
mencement by means of summary pub-
lication under.

(i) The summary advertisement shall
contain and shall be limited to, the in-
formation required by paragraph (e)(2)
of this section; and

(ii) The tender offer materials fur-
nished by the bidder upon the request
of any security holder shall include the
information required by paragraph
(e)(1) of this section.

(3) Use of stockholder lists and security
position listing. If a tender offer is pub-
lished or sent or given to security hold-
ers on the date of commencement by
the use of stockholder lists and secu-
rity position listings under
§335.504(a)(3).

(i) Either (A) the summary advertise-
ment shall contain, and shall be lim-
ited to the information required by
paragraph (e)(2) of this section, or (B) if
long-form publication of the tender
offer is made, such long-form publica-
tion shall include the information re-
quired by paragraph (e)(1) of this sec-
tion; and

(ii) The tender offer materials trans-
mitted to security holders by use of
such lists and security position listings
and furnished by the bidder upon the
request of any security holder shall in-
clude the information required by para-
graph (e)(1) of this section.

(4) Other tender offers. If a tender offer
is published or sent or given to secu-
rity holders other than under
§335.504(a), the tender offer materials
which are published or sent or given to
security holders on the date of com-
mencement of such offer shall include
the information required by paragraph
(e)(1) of this section.

(b) Information required in summary
advertisement made after commencement.
A summary advertisement published
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subsequent to the date of commence-
ment of the tender offer shall include
at least the information specified in
paragraphs (e)(1) (i) through (iv) and
(e)(2)(iv) of this section.

(c) Information required in other tender
offer materials published after commence-
ment. Except for summary advertise-
ment described in paragraph (b) of this
section and tender offer materials de-
scribed in paragraphs (a)(2)(ii) and
(a)(3)(ii1) of this section, additional ten-
der offer materials published, sent or
given to security holders subsequent to
the date of commencement shall in-
clude the information required by para-
graph (e)(1) of this section and may
omit any of the information required
by paragraphs (e)(1) (v) through (viii) of
this section which has been previously
furnished by the bidder in connection
with the tender offer.

(d) Material changes. A material
change in the information published or
sent or given to security holders shall
be promptly disclosed to security hold-
ers in additional tender offer mate-
rials.

(e) Information to be included—(1)
Long-form publication and tender offer
materials. The information required to
be disclosed by paragraphs (a)(1),
@@)(ii), @E@)@#)(B) and (a)(4) of this
section shall include the following:

(i) The identity of the bidder;

(ii) The identity of the subject bank;

(iii) The amount of the class of secu-
rities being sought and the type and
amount of consideration being offered
therefor;

(iv) The scheduled expiration date of
the tender offer, whether the tender
offer may be extended and, if so, the
procedures for extension of the tender
offer;

(v) The exact dates prior to which,
and after which, security holders who
deposit their securities will have the
right to withdraw their securities
under section 14(d)(5) of the Act and
§335.507 and the manner in which
shares will be accepted for payment
and in which withdrawal may be ef-
fected;

(vi) If the tender offer is for less than
all the outstanding securities of a class
of equity securities and the bidder is
not obligated to purchase all of the se-
curities tendered, the period of periods,
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and in the case of the period from the
commencement of the offer, the date of
the expiration of such period during
which the securities will be taken up
pro rata under section 14(d)(6) of the
Act or §335.508, and the present inten-
tion or plan of the bidder with respect
to the tender offer in the event of an
oversubscription by security holders;

(vii) The disclosure required by items
1(c); 2 (with respect to persons other
than the bidder; excluding sub-items
(b) and (d); 3; 4; 5; 6; 7; 8; and 10 of Form
F-13 (§335.512) or a fair and adequate
summary thereof; Provided, however,
That negative responses to any item or
sub-item of Form F-13 (§335.512) need
not be included; and

(viii) The disclosure required by item
9 of Form F-13 or a fair and adequate
summary thereof. (Under normal cir-
cumstances, summary financial infor-
mation equivalent to that required by
paragraph (e) of SEC Guide 59 of the
Guides for Preparation and Filing of
Registration Statements under the Se-
curities Act of 1933 (15 U.S.C. 77) for the
periods covered by the financial infor-
mation furnished in response to item 9
will be a sufficient summary. (If the in-
formation required by item 9 is sum-
marized, appropriate instructions shall
be included stating how complete fi-
nancial information can be obtained.)

(2) Summary publication. The informa-
tion required to be disclosed by para-
graphs (a)(2)(i) and (a)(3)(i)(A) of this
section in a summary advertisement is
as follows:

(i) The information required by para-
graphs (e)(1) (i) through (vi) of this sec-
tion;

(ii) If the tender offer is for less than
all the outstanding securities of a class
of equity securities, a statement as to
whether the purpose or one of the pur-
poses of the tender offer is to acquire
or influence control of the business of
the subject bank;

(iii) A statement that the informa-
tion required by paragraph (e)(1)(vii) of
this section is incorporated by ref-
erence into the summary advertise-
ment;

(iv) Appropriate instructions as to
how security holders may obtain
promptly, at the bidder’s expense, the
bidder’s tender offer materials; and
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(v) In a tender offer published or sent
or given to security holders by the use
of stockholders lists and security posi-
tion listings under §335.504(a)(3), a
statement that a request is being made
for such lists and listings and that ten-
der offer materials will be mailed to
record holders and will be furnished to
brokers, banks and similar persons
whose name appears or whose nominee
appears on the list of stockholders or,
if applicable, who are listed as partici-
pants in a clearing agency’s security
position listing for subsequent trans-
mittal to beneficial owners of such se-
curities.

(3) No transmittal letter. Neither the
initial summary advertisement nor any
subsequent summary advertisement
shall include a transmittal letter
(whereby securities of the subject bank
which are sought in the tender offer
may be transmitted to the bidder or its
depository) or any amendment thereto.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55564, Dec. 14, 1983]

§335.507 Additional withdrawal rights.

(a) Rights. In addition to the provi-
sions of section 14(d)(5) of the Act, any
person who has deposited securities
pursuant to a tender offer has the right
to withdraw any such securities during
the following period such offer, request
or invitation remains open.

(1) At any time until the expiration
of fifteen business days from the date
of commencement of such tender offer;
and

(2) On the date and until the expira-
tion of ten business days following the
date of commencement of another bid-
der’s tender offer other than under
§335.502(b) for securities of the same
class: Provided, That the bidder has re-
ceived notice or otherwise has knowl-
edge of the commencement of such
other tender offer and: Provided, fur-
ther, That withdrawal may only be ef-
fected with respect to securities which
have not been accepted for payment in
the manner set forth in the bidder’s
tender offer prior to the date such
other tender offer is first published,
sent or given to security holders.

(b) Computation of time periods. The
time periods for withdrawal rights
under this section shall be computed

§335.509

on a concurrent, as opposed to a con-
secutive basis.

(¢) Knowledge of competing offer. For
the purposes of this section, a bidder
shall be presumed to have knowledge of
another tender offer, as described in
paragraph (a)(2) of this section, on the
date such bidder receives a copy of the

Form F-13 (8335.512) under §335.502
from such other bidder.
(d) Notice of Withdrawal. Notice of

withdrawal under this section shall be
deemed to be timely upon the receipt
by the bidder’s depository of a written
notice of withdrawal specifying the
name(s) of the tendering stock-
holder(s), the number or amount of the
securities to be withdrawn and the
name(s) in which the certificate(s) is
(are) registered, if different from that
of the tendering security holder(s). A
bidder may impose other reasonable re-
quirements, including certificate num-
bers and a signed request for with-
drawal accompanied by a signature
guarantee, as conditions precedent to
the physical release of withdrawn secu-
rities.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53592, Dec. 29, 1989]

§335.508 Exemption from
pro rata requirement.

Notwithstanding the pro rata provi-
sions of section 14(d)(6) of the Act, if
any person makes a tender offer or re-
quest or invitation for tenders, for less
than all of the outstanding equity se-
curities of a class, and if a greater
number of securities are deposited pur-
suant thereto than such person is
bound or willing to take up and pay
for, the securities taken up and paid
for shall be taken up and paid for as
nearly as may be pro rata, disregarding
fractions, according to the number of
securities deposited by each depositor
during the period such offer, request or
invitation remains open.

[48 FR 55564, Dec. 14, 1983]

statutory

§335.509 Solicitation/recommendation
statements with respect to certain
tender offers (Form F-12).

(a) Filing and transmittal of rec-
ommendation statement. No solicitation
or recommendation to security holders
shall be made by any person described
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in paragraph (d) of this section with re-
spect to a tender offer for the securi-
ties unless as soon as practicable on
the date the solicitation or rec-
ommendation is first published or sent
or given to security holders the person
complies with the following para-
graphs.

(1) The person shall file with the
FDIC three copies of a Solicitation/
Recommendation Statement on Form
F-12 (§335.513), including all exhibits
thereto; and

(2) If the person is either the subject
bank or an affiliate of the subject
bank,

(i) The person shall hand deliver a
copy of the Form F-12 to the bidder at
its principal office or at the address of
the person authorized to receive no-
tices and communications (which is set
forth on the cover sheet of the bidder’s
Form F-13 (§335.512) filed with the
FDIC); and

(ii) The persons shall give telephonic
notice (which notice to the extent pos-
sible shall be given prior to the opening
of the market) of the information re-
quired by items 2 and 4(a) of Form F-
12 and shall mail a copy of the form to
each national securities exchange
where the class of securities is reg-
istered and listed for trading and, if the
class is authorized for quotation in the
NASDAQ interdealer quotation system,
to the National Association of Securi-
ties Dealers, Inc. (NASD).

(3) If the person is neither the subject
bank nor an affiliate of the subject
bank,

(i) The person shall mail a copy of
the Form F-12 to the bidder at its prin-
cipal office or at the address of the per-
son authorized to receive notices and
communications (which is set forth on
the cover sheet of the bidder’s Form F-
13 (§335.512) filed with the FDIC); and

(ii) The person shall mail a copy of
the Form F-12 to the subject bank at
its principal office.

(b) Amendments. If any material
change occurs in the information set
forth in Form F-12 (§335.513) required
by this section, the person who filed
Form F-12 shall:

(1) File with the FDIC three copies of
an amendment of Form F-12 (§335.513)
disclosing the change promptly, but
not later than the date the material is
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first published, sent or given to secu-
rity holders; and

(2) Promptly deliver copies and give
notice of the amendment in the same
manner as that specified in paragraph
(@)(2) or (a)(3) of this section, which-
ever is applicable; and

(3) Promptly disclose and dissemi-
nate the change in a manner reason-
ably designed to inform security hold-
ers of the change.

(c) Information required in solicitation
or recommendation. Any solicitation or
recommendation to holders of a class
of securities referred to in section
14(d)(1) of the Act with respect to a
tender offer for the securities shall in-
clude the name of the person making
the solicitation or recommendation
and the information required by items
1, 2, 3(b), 4, 6, 7 and 8 of Form F-12
(8335.513) or a fair and adequate sum-
mary thereof: Provided, however, That
the solicitation or recommendation
may omit any of the information pre-
viously furnished to security holders of
the class of securities by the person
with respect to the tender offer.

(d) Applicability. (1) Except as pro-
vided in paragraphs (d)(2) and (e) of
this section, shall only apply to the fol-
lowing persons:

(i) The subject bank, any director, of-
ficer, employee, affiliate or subsidiary
of the subject bank;

(ii) Any record holder or beneficial
owner of any security issued by the
subject bank, by the bidder, or by any
affiliate of either the subject bank or
the bidder; and

(iii) Any person who makes a solici-
tation or recommendation to security
holders on behalf of any of the fore-
going or on behalf of the bidder other
than by means of a solicitation or rec-
ommendation to security holders
which has been filed with the FDIC
under this section or §335.503.

(2) Notwithstanding paragraph (d)(1)
of this section, shall not apply to the
following persons:

(i) A bidder who has filed Form F-13
(8§335.512) under §335.503;

(ii) Attorneys, banks, brokers, fidu-
ciaries or investment advisers who are
not participating in a tender offer in
more than a ministerial capacity and
who furnish information and/or advice
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regarding the tender offer to their cus-
tomers or clients on the unsolicited re-
quest of such customers or clients or
solely pursuant to a contract or a rela-
tionship providing for advice to the
customer or client to whom the infor-
mation and/or advice is given.

(e) Stop-look-and-listen communica-
tions. This section shall not apply to
the subject bank with respect to its
communication to its security holders
which only:

(1) Identifies the tender offer by the
bidder;

(2) States that the tender offer is
under consideration by the subject
bank’s board of directors and/or man-
agement;

(3) States that on or before a speci-
fied date (which shall be no later than
10 business days from the date of com-
mencement of the tender offer) the
subject bank will advise its security
holders of (i) whether the subject bank
recommends acceptance or rejection of
the tender offer; expresses no opinion
and remains neutral toward the tender
offer; or is unable to take a position
with respect to the tender offer and (ii)
the reason(s) for the position taken by
the subject bank with respect to the
tender offer (including the inability to
take a position); and

(4) Requests its security holders to
defer making determination whether to
accept or reject the tender offer until
they have been advised of the subject
bank’s position with respect thereto
under paragraph (e)(3) of this section.

(f) Statement of management’s position.
A statement by the subject bank of its
position with respect to a tender offer
which is required to be published or
sent or given to security holders under
§335.511 of this part shall constitute a
solicitation or recommendation within
the meaning of this section and section
14(d)(4) of the Act.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55564, Dec. 14, 1983; 54 FR 53592, Dec. 29,
1989]

§335.509a Equal treatment of security
holders.

(@) No bidder shall make a tender
offer unless:

(1) The tender offer is open to all se-
curity holders of the class of securities
subject to the tender offer; and

§335.510

(2) The consideration paid to any se-
curity holder pursuant to the tender
offer is the highest consideration paid
to any other security holder during the
tender offer.

(b) Paragraph (a)(1) of this section
shall not:

(1) Affect
§335.505; or

(2) Prohibit a bidder from making a
tender offer excluding all security
holders in a state where the bidder is
prohibited from making the tender
offer by administrative or judicial ac-
tion pursuant to a state statute after a
good faith effort by the bidder to com-
ply with such statute.

(c) Paragraph (a)(2) of this section
shall not prohibit the offer of more
than one type of consideration in a ten-
der offer, provided that:

(1) Security holders are afforded
equal rights to elect among each of the
types of consideration offered; and

(2) The highest consideration of each
type paid to any security holder is paid
to any other security holder receiving
that type of consideration.

(d) If the offer and sale of securities
constituting consideration offered in a
tender offer is prohibited by the appro-
priate authority of a state after a good
faith effort by the bidder to register or
qualify the offer and sale of such secu-
rities in such state:

(1) The bidder may offer security
holders in such state an alternative
form of consideration; and

(2) Paragraph (c) of this section shall
not operate to require the bidder to
offer or pay the alternative form of
consideration to security holders in
any other state.

(e) This section shall not apply to
any tender offer with respect to which
the FDIC, upon written request or upon
its own motion, either unconditionally
or on specified terms and conditions,
determines that compliance with this
section is not necessary or appropriate
in the public interest or for the protec-
tion of investors.

[54 FR 53592, Dec. 29, 1989]

dissemination under

§335.510 Unlawful tender offer prac-
tices.

No person who makes a tender offer
subject to this Part 335 shall:
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(a) Hold such tender offer open for
less then twenty business days from
the date such tender offer is first pub-
lished or sent or given to security hold-
ers: Provided, however, That this para-
graph shall not apply to a tender offer
by a bank relating to its class of secu-
rities which are being sought which is
not made in anticipation of or in re-
sponse to another person’s tender offer
for securities of the same class;

(b) Increase or decrease the percent-
age of the class of securities being
sought or the consideration offered or
the dealers’ soliciting fee to be given in
a tender offer unless such tender offer
remains open for at least ten business
days from the date that notice of such
increase or decrease is first published
or sent or given to security holders:
Provided, however, That, for purposes of
this paragraph, the acceptance for pay-
ment of an additional amount of secu-
rities not to exceed two percent of the
class of securities that is the subject of
the tender offer shall not be deemed to
be an increase. For purposes of this
paragraph, the percentage of a class of
securities shall be calculated in accord-
ance with section 14(d)(3) of the Act.

(c¢) Fail to pay the consideration of-
fered or return the securities deposited
by or on behalf of security holders
promptly after the termination or
withdrawal of a tender offer;

(d) Extend the length of a tender
offer without issuing a notice of such
extension by press release or other pub-
lic announcement, which notice shall
include disclosure of the approximate
number of securities deposited to date
and shall be issued no later than the
earlier of (1) 9:00 a.m. Eastern time, on
the next business day after the sched-
uled expiration date of the offer or (2)
if the class of securities which is the
subject of the tender offer is registered
on one or more national securities ex-
changes, the first opening of any one of
such exchanges on the next business
day after the scheduled expiration date
of the offer.

[46 FR 25208, May 5, 1981, as amended at 54

FR 53593, Dec. 29, 1989]

§335.511 Position of subject bank with
respect to a tender offer.

(a) Position of bank. The bank, no
later than 10 business days from the

12 CFR Ch. Il (1-1-97 Edition)

date the tender offer is first published
or sent or given, shall publish, send or
give to security holders a statement
disclosing that the bank:

(1) Recommends acceptance or rejec-
tion of the bidder’s tender offer;

(2) Expresses no opinion and is re-
maining neutral toward the bidder’s
tender offer; or

(3) Is unable to take a position with
respect to the bidder’s tender offer.
Such statement shall also include the
reason(s) for the position (including
the inability to take a position) dis-
closed therein.

(b) Material change. If any material
change occurs in the disclosure re-
quired by paragraph (a) of this section,
the Bank shall promptly publish, send
or give a statement disclosing such ma-
terial change to security holders.

§335.512 Tender offer statement to be
filed under section 14(d)(1) of the
Securities Exchange Act of 1934
(Form F-13).

Federal Deposit Insurance Corporation
Washington, DC 20429.

FORM F-13—TENDER OFFER STATEMENT
UNDER SECTION 14(d)(1) OF THE SECURITIES
EXCHANGE ACT OF 1934

(Amendment No. —————)

(Name of Subject Bank)

(Bidder)

(Title of Class of Securities)

(CUSIP Number of Class of Securities)

(Name, address and telephone number of per-
son authorized to receive notices and com-
munications on behalf of bidder)

Instruction

Two copies of this statement, including all
exhibits, and one additional copy of this
statement, including only the exhibits de-
scribed in item 11l(a) of this statement,
should be filed with the FDIC.

General Instructions

A. The item numbers and captions of the
items shall be included but the text of the
items is to be omitted. The answers to the
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items shall be prepared so as to indicate
clearly the coverage of the items without re-
ferring to the text of the items. Answer
every item. If an item is inapplicable or the
answer is in the negative, so state.

B. Information in exhibits to the state-
ment may be incorporated by reference in
answer or partial answer to any item of sub-
item of the statement unless it would render
an answer misleading, incomplete, unclear
or confusing. Material incorporated by ref-
erence shall be clearly identified in the ref-
erence by page, paragraph, caption or other-
wise. An express statement that the specified
matter is incorporated by reference shall be
made at the particular place in the state-
ment where the information is required. A
copy of any information or a copy of the per-
tinent pages of a document containing infor-
mation which is incorporated by reference
shall be submitted with this statement as an
exhibit and shall be considered filed with the
FDIC for purposes of the Act.

C. If the statement is filed by a partner-
ship, limited partnership, syndicate or other
group, the information called for by items 2-
7, inclusive, shall be given with respect to: (i)
Each partner of a partnership; (ii) each part-
ner who is named a general partner or who
functions as a general partner of a limited
partnership; (iii) each member of a syndicate
or group; and (iv) each person controlling a
partner or member. If the statement is filed
by a corporation, or if a person referred to in
(1), (i), (iiN), or (iv) of this instruction is a
corporation, the information called for by
the above mentioned items shall be given
with respect to: (a) each executive officer
and director of a corporation; (b) each person
controlling a corporation; and (c) each exec-
utive officer and director of any corporation
ultimately in control of a corporation. A re-
sponse to an item in the statement is re-
quired with respect to the bidder and to all
other persons referred to in this instruction
unless the item specifies to the contrary.

D. Upon termination of the tender offer,
the bidder shall promptly file a final amend-
ment to this Form F-13 disclosing all mate-
rial changes in the items of this Form F-13
and stating that the tender offer has termi-
nated, the date of such termination and the
results of such tender offer.

E. If the bidder, before filing this state-
ment, has filed a Form F-11 (§335.407) with
respect to the acquisition of securities of the
same class referred to in item 1(a) of this
statement, the bidder shall amend such
Form F-11 (§335.407) and may do so by means
of this statement and amendments thereto,
including the final amendment required to
be filed by instruction D: Provided, That the
bidder indicated on the cover sheet of this
statement that it is amending its Form F-11
(§335.407) by means of this statement.

F. The final amendment required to be
filed by instruction D shall be deemed to sat-

§335.512

isfy the reporting requirements of section
13(d) of the Act with respect to all securities
acquired by the bidder pursuant to the ten-
der offer as reported in such final amend-
ment.

G. For purposes of this statement, the fol-
lowing definitions shall apply:

(i) The term bidder means any person on
whose behalf a tender offer is made; and

(ii) The term subject bank means any bank
whose securities are sought by a bidder pur-
suant to a tender offer.

Item 1—Security and Subject Bank

(a) State the name of the subject bank and
the address of its principal office;

(b) State the exact title and the number of
shares outstanding of the class of equity se-
curities being sought (which may be based
upon information contained in the most re-
cently available filing with the FDIC by the
subject bank unless the bidder has reason to
believe such information is not current), the
exact amount of such securities being sought
and the consideration being offered therefor;
and

(c) ldentify the principal market in which
such securities are traded and state the high
and low sales prices for such securities in
such principal market (or, in the absence
thereof, the range of high and low bid
quotations) for each quarterly period during
the past two years.

Item 2—Identity and Background

If the person filing this statement or any
person enumerated in instruction C of this
statement is a corporation, partnership, lim-
ited partnership, syndicate or other group of
persons, state its name, the state or other
place of its organization, its principal busi-
ness, the address of its principal office and
the information required by (e) and (f) of this
item. If the person filing this statement or
any person enumerated in instruction C is a
natural person, provide the information
specified in (a) through (g) of this item with
respect to such person(s).

(a) Name;

(b) Residence or business address;

(c) Present principal occupation or em-
ployment and the name, principal business
and address of any corporation or other orga-
nization in which such employment or occu-
pation is conducted;

(d) Material occupations, positions, offices
or employments during the last 5 years, giv-
ing the starting and ending dates of each and
the name, principal business and address of
any business corporation or other organiza-
tion in which such occupation, position, of-
fice or employment was carried on.

INSTRUCTION

If a person has held various positions with
the same organization, or if a person holds
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comparable positions with multiple related
organizations, each and every position need
not be specifically disclosed.

(e) Whether or not, during the last 5 years,
such person has been convicted in a criminal
proceeding (excluding traffic violations or
similar misdemeanors) and, if so, give the
dates, nature of conviction, name and loca-
tion of court, and penalty imposed or other
disposition of the case.

INSTRUCTION

While a negative answer to this sub-item is
required in this schedule, it need not be fur-
nished to security holders.

(f) Whether or not, during the last 5 years,
such person was a party to a civil proceeding
of a judicial or administrative body of com-
petent jurisdiction and as a result of such
proceeding, was or is subject to a judgment,
decree or final order enjoining future viola-
tions of, or prohibiting activities subject to,
Federal or State securities laws or finding
any violation of such laws; and, if so, iden-
tify and describe such proceeding and sum-
marize the terms of such judgment, decree or
final order.

INSTRUCTION

While a negative answer to this subitem is
required in this schedule, it need not be fur-
nished to security holders.

(g) Citizenship(s).

Item 3—Past Contacts, Transactions or
Negotiations With the Subject Bank

(a) Briefly state the nature and approxi-
mate amount (in dollars) of any transaction,
other than those described in item 3(b) of
this schedule, which has occurred since the
commencement of the subject bank’s third
full fiscal year preceding the date of this
schedule, between the person filing this
schedule (including those persons enumer-
ated in instruction C of this schedule) and:

(1) The subject bank or any of its affiliates
which are corporations: Provided, however,
That no disclosure need be made with re-
spect to any transaction if the aggregate
amount involved in such transaction was
less than one percent of the subject bank’s
consolidated revenues (which may be based
upon information contained in the most re-
cently available filing with the FDIC by the
subject bank, unless the bidder has reason to
believe otherwise): (i) For the fiscal year in
which such transaction occurred, or (ii) for
the portion of the current fiscal year which
has occurred, if the transaction occurred in
such year; and

(2) The executive officers, directors, or af-
filiates of the subject bank which are not
corporations, if the aggregate amount in-
volved in such transaction or in a series of
similar transactions, including all periodic
installments in the case of any lease or other
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agreement providing for periodic payments
or installments, exceeds $40,000.

(b) Describe any contacts, negotiations or
transactions which have occurred since the
commencement of the subject bank’s third
full fiscal year preceding the date of this
schedule between the bidder or its subsidi-
aries (including those persons enumerated in
instruction C of this schedule) and the sub-
ject bank or its affiliates concerning: A
merger, consolidation or acquisition; a ten-
der offer or other acquisition of securities;
an election of directors; or a sale or other
transfer of a material amount of assets.

Item 4—Source and Amount of Funds or Other
Consideration

(a) State the source and the total amount
of funds or other consideration for the pur-
chase of the maximum number of securities
for which the tender offer is being made.

(b) If all or any part of such funds or other
consideration are or are expected to be, di-
rectly or indirectly, borrowed for the pur-
pose of the tender offer:

(1) Provide a summary of each loan agree-
ment or arrangement containing the identify
of the parties, the term, the collateral, the
stated and effective interest rates, and other
material terms or conditions relative to such
loan agreement; and

(2) Briefly describe any plans or arrange-
ments to finance or repay such borrowings,
or if no such plans or arrangements have
been made, make a statement to that effect.

(c) If the source of all or any part of the
funds to be used in the tender offer is a loan
made in the ordinary course of business by a
bank as defined in section 3(a)(6) of the Act,
the name of such bank shall not be made
available to the public if the person filing
the statement so requests in writing and
files such request, naming such bank, with
the FDIC.

(d) If the source of all or any part of the
funds to be used in the tender offer is a loan
made by a bank as defined in section 3(a)(6)
of the Act, indicate whether there exists any
agreement, arrangement, or understanding
pursuant to which the subject bank main-
tains or would maintain a correspondent de-
posit account at such lending bank.

Item 5—Purpose of the Tender Offer and Plans
or Proposals of the Bidder

State the purpose or purposes of the tender
offer for the subject bank’s securities.
Decribe any plans or proposals which relate
to or would result in:

(&) An extraordinary corporate trans-
action, such as a merger, reorganization or
liquidation, involving the subject bank or
any of its subsidiaries;

(b) A sale or transfer of a material amount
of assets of the subject bank or any of its
subsidiaries;
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(c) Any change in the present board of di-
rectors or management of the subject bank
including, but not limited to, any plans or
proposals to change the number or the term
of directors or to fill any exising vacancies
on the board;

(d) Any material change in the present
capitalization or dividend policy of the sub-
ject bank;

(e) Any other material change in the sub-
ject bank’s corporate structure or business;

(f) Causing a class of securities of the sub-
ject bank to be delisted from a national secu-
rities exchange or to cease to be authorized
to be quoted in an inter-dealer quotation
system of a registered national securities as-
sociation; or

(9) A class of equity securities of the sub-
ject bank becoming eligible for termination
of registration under section 12(g)(4) of the
Act.

Item 6—Interest in Securities of the Subject
Bank

(a) State the aggregate number and per-
centage of the class represented by such
shares (which may be based on the number of
shares outstanding as contained in the most
recently available filing with the FDIC by
the subject bank unless the bidder has rea-
son to believe such information is not cur-
rent), beneficially owned (identifying those
shares for which there is a right to acquire)
by each person named in item 2 of this sched-
ule and by each associate and majority-
owned subsidiary of such person giving the
name and address of any such associate or
subsidiary.

(b) Describe any transaction in the class of
securities reported on that was effected dur-
ing the past 60 days by the persons named in
response to paragraph (a) of this item or by
any executive officer, director or subsidiary
of such person.

INSTRUCTIONS

1. The description of a transaction required
by item 6(b) shall include, but not nec-
essarily be limited to: (1) The identity of the
person covered by item 6(b) who effected the
transaction; (2) the date of the transaction;
(3) the amount of securities involved; (4) the
price per share; and (5) where and how the
transaction was effected.

2. If the information required by item 6(b)
of this Form F-13 is available to the bidder
at the time this statement is initially filed
with the FDIC under §335.503(a)(1), the infor-
mation should be included in the initial fil-
ing. However, if the information is not avail-
able to the bidder at the time of the initial
filing, it shall be filed with the FDIC prompt-
ly but in no event later that two business
days after the date of filing and, if material,
shall be disclosed in a manner reasonably de-
signed to inform security holders. The proce-
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dure specified by this instruction is provided
for the purpose of maintaining the confiden-
tiality of the tender offer in order to avoid
possible misuse of inside information.

Item 7—Contracts, Arrangements, Understand-
ings, or Relationships With Respect to the
Subject Bank’s Securities

Describe any contract, arrangement, un-
derstanding, or relationship (whether or not
legally enforceable) between the bidder (in-
cluding those persons enumerated in instruc-
tion C to this Form F-13) and any person
with respect to any securities of the subject
bank, (including, but not limited to, any
contract, arrangement, understanding or re-
lationship concerning the transfer or the
voting of any of such securities, joint ven-
tures, loan or option arrangements, puts or
calls, guaranty of loans, guaranty against
loss, or the giving or withholding of proxies)
naming the persons with whom such con-
tracts, arrangements, understandings or re-
lationships have been entered into and giv-
ing the material provisions thereof. Include
such information for any of such securities
that are pledged or otherwise subject to a
contingency, the occurrence of which would
give another person the power to direct the
voting or disposition of such securities, ex-
cept that, disclosure of standard default and
similar provisions contained in loan agree-
ments need not be included.

Item 8—Persons Retained, Employed or To Be
Compensated

Identify all persons and classes of persons
employed, retained or to be compensated by
the bidder, or by any person on the bidder’s
behalf, to make solicitations or rec-
ommendations in connection with the tender
offer and describe briefly the terms of such
employment, retainer or arrangement for
compensation.

Item 9—Financial Statements of Certain Bidders

Where the bidder is other than a natural
person and the bidder’s financial condition is
material to a decision by a security holder of
the subject company whether to sell, tender
or hold securities being sought in the tender
offer, furnish current, adequate financial in-
formation concerning the bidder; Provided,
That if the bidder is controlled by another
entity which is not a natural person and has
been formed for the purpose of making the
tender offer, furnish current, adequate finan-
cial information concerning such parent.

INSTRUCTIONS

1. The facts and circumstances concerning
the tender offer, particularly the terms of
the tender offer, may influence a determina-
tion as to whether disclosure of financial in-
formation is material. However, once the
materiality requirement is applicable, the

353



§335.512

adequacy of the financial information will
depend primarily on the nature of the bidder.

In order to provide guidance in making
this determination, the following types of fi-
nancial information will be deemed adequate
for purposes of this item for the type of bid-
der specified: (a) Financial statements pre-
pared in compliance with SEC Form 10 as
amended (17 CFR 249.210) for a domestic bid-
der which is otherwise eligible to use such
form; and (b) financial statements prepared
in compliance with SEC Form 20 (17 CFR
249.220) for a foreign bidder which is other-
wise eligible to use such form.

2. If the bidder is subject to the periodic re-
porting requirements of sections 13(a) or
15(d) of the Act, financial statements con-
tained in any document filed with the FDIC
under the Act may be incorporated by ref-
erence in this Form F-13 solely for the pur-
poses of this Form F-13: Provided, That such
financial statements substantially meet the
requirements of this item; an express state-
ment is made that such financial statements
are incorporated by reference; the matter in-
corporated by reference is clearly identified
by page, paragraph, caption or otherwise;
and an indication is made where such infor-
mation may be inspected and copies ob-
tained. Financial statements which are re-
quired to be presented in comparative form
for two or more fiscal years or periods shall
not be incorporated by reference unless the
material incorporated by reference includes
the entire period for which the comparative
data is required to be given.

3. If the bidder is not subject to the peri-
odic reporting requirements of the Act, the
financial statements required by this item
need not be audited if such financial state-
ments are not available or obtainable with-
out unreasonable cost or expense and a
statement is made to that effect disclosing
the reasons therefor.

Item 10—Additional Information

If material to a decision by a security
holder whether to sell, tender or hold securi-
ties being sought in the tender offer, furnish
information as to the following:

(a) Any present or proposed material con-
tracts, arrangements, understandings or re-
lationships between the bidder or any of the
persons listed in general instruction C or any
of its subsidiaries and the subject bank or
any of its executive officers, directors, con-
trolling persons or subsidiaries (other than
any contract, arrangement or understanding
required to be disclosed under item 3 or 7 of
this schedule);

(b) To the extent known by the bidder after
reasonable investigation, the applicable reg-
ulatory requirements which must be com-
plied with or approvals which must be ob-
tained in connection with the tender offer;

(c) The applicability of antitrust laws;
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(d) The applicability of the margin require-
ments of section 7 of the Act and the regula-
tions promulgated thereunder;

(e) Any material pending legal proceedings
relating to the tender offer including the
name and location of the court or agency in
which the proceedings are pending, the date
instituted, the principal parties thereto and
a brief summary of the proceedings.

INSTRUCTION

In connection with this sub-item, a copy of
any document relating to a major develop-
ment (such as pleadings, an answer, com-
plaint, temporary restraining order, injunc-
tion, opinion, judgment or order) in a mate-
rial pending legal proceeding should be
promptly furnished to the FDIC on a supple-
mental basis.

(f) Such additional material information, if
any, as may be necessary to make the re-
quired statements, in light of the cir-
cumstances under which they are made, not
materially misleading.

Item 11—Material To Be Filed as Exhibits

Furnish a copy of: (a) Tender offer mate-
rial which is published, sent or given to secu-
rity holders by or on behalf of the bidder in
connection with the tender offer;

(b) Any loan agreement referred to in item
4 of this schedule.

Instruction. The identity of any bank which
is a party to a loan agreement need not be
disclosed if the person filing the statement
has requested that the identity of such bank
not be made available to the public under
item 4 of this Form F-13.

(c) Any document setting forth the terms
of any contracts, arrangements, understand-
ings or relationships referred to in item 7 or
10(a) of this Form F-13;

(d) Any written opinion prepared by legal
counsel at the bidder’s request and commu-
nicated to the bidder pertaining to the tax
consequences of the tender offer;

(e) In an exchange offer where securities of
the bidder have been or are to be registered
under the Securities Act of 1933, the prospec-
tus containing the information required to
be included therein by SEC Rule 434b (17 CFR
230.434b) of that Act; and

(f) If any oral solicitation of security hold-
ers is to be made by or on behalf of the bid-
der, any written instruction, form or other
material which is furnished to the persons
making the actual oral solicitation for their
use, directly or indirectly, in connection
with the tender offer.

Signature

After due inquiry and to the best of my
knowledge and belief, | certify that the in-
formation set forth in this statement is true,
complete and correct.

Date X
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(Signature)

(Name and Title)

The original statement shall be signed by
each person on whose behalf the statement is
filed or his authorized representative. If the
statement is signed on behalf of a person by
his authorized representative (other than an
executive officer or general partner of the
bidder), evidence of the representative’s au-
thority to sign on behalf of such person shall
be filed with the statement. The name and
any title of each person who signs the state-
ment shall be typed or printed beneath his
signature.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55564, Dec. 14, 1983; 54 FR 53593, Dec. 29,
1989]

§335.513 Solicitation/recommendation
statement to be filed under section
14(d)(4) of the Securities Exchange
Act of 1934 (Form F-12).

Federal Deposit Insurance Corporation
Washington, DC 20429

FORM  F-12—SOLICITATION/RECOMMENDATION
STATEMENT UNDER SECTION 14(d)(4) OF THE
SECURITIES EXCHANGE ACT OF 1934

(Amendment No. ———)

(Name of Subject Bank)

(Name of Person(s) Filing Statement)

(Title of Class of Securities)

((CUSIP) Number of Class of Securities)

(Name, address and telephone number of per-
son authorized to receive notice and commu-
nications on behalf of the person(s) filing
statement)

Instruction: Three copies of this state-
ment, including all exhibits, should be filed
with the FDIC.

GENERAL INSTRUCTION

A. The item numbers and captions of the
items shall be included but the text of the
items is to be omitted. The answers to the
items shall be so prepared as to indicate
clearly the coverage of the items without re-
ferring to the text of the items. Answer
every item. If an item is inapplicable or the
answer is in the negative so state.

§335.513

B. Information contained in exhibits to the
statement may be incorporated by reference
in answer or partial answer to any item or
sub-item of the statement unless it would
render such answer misleading, incomplete,
unclear or confusing. Material incorporated
by reference shall be clearly identified in the
reference by page, paragraph, caption or oth-
erwise. An express statement that the speci-
fied matter is incorporated by reference
shall be made at the particular place in the
statement where the information is required.
A copy of any information or a copy of the
pertinent pages of a document containing
such information which is incorporated by
reference shall be submitted with this state-
ment as an exhibit and shall be considered
filed with the FDIC for purposes of the Act.

Item 1—Security and Subject Bank

State the title of the class of equity securi-
ties to which this statement relates and the
name and the address of the principal office
of the subject bank.

Item 2—Tender Offer of the Bidder

Identify the tender offer to which this
statement relates, the name of the bidder
and the address of its principal executive of-
fices or, if the bidder is a natural person, the
bidder’s residence or business address (which
may be based on the bidder’s Form F-13)
(8335.512) filed with the FDIC.

Item 3—Identity and Background

(a) State the name and business address of
the person filing this statement.

(b) If material, describe any contract,
agreement, arrangement or understanding
and any actual or potential conflict of inter-
est between the person filing this statement
or its affiliates and: (1) The subject bank, its
principal officers, directors or affiliates; or
(2) the bidder, its executive officers, direc-
tors or affiliates.

Instruction

If the person filing this statement is the
subject bank and if the materiality require-
ment of item 3(b) is applicable to any con-
tract, agreement, arrangement or under-
standing between the subject bank or any af-
filiate of the subject bank and any principal
officer or director of the subject bank, it
shall not be neccessary to include a descrip-
tion thereof in this statement, or in any so-
licitation or recommendation published, sent
or given to security holders if substantially
similar information has been disclosed in
any proxy statement, report or other com-
munication sent within one year of the filing
date of this statement by the subject bank to
the then holders of the securities and has
been filed with the FDIC: Provided That this
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statement and the solicitation or rec-
ommendation published, sent or given to se-
curity holders shall contain specific ref-
erence to the proxy statement, report or
other communication and that a copy of the
pertinent portion(s) thereof is filed as an ex-
hibit to this statement.

Item 4—The Solicitation or Recommendation

(a) State the nature of the solicitation or
the recommendation. If this statement re-
lates to a recommendation, state whether
the person filing this statement is advising
security holders of the securities being
sought by the bidder to accept or reject the
tender offer or to take other action with re-
spect to the tender offer and, if so, furnish a
description of such other action being rec-
ommended. If the person filing this state-
ment is the subject bank and a recommenda-
tion is not being made, state whether the
subject bank is either expressing no opinion
and is remaining neutral toward the tender
offer or is unable to take a position with re-
spect to the tender offer.

(b) State the reason(s) for the position (in-
cluding the inability to take a position) stat-
ed in (a) of this item.

Instruction

Conclusory statements such as “The ten-
der offer is in the best interest of sharehold-
ers,” will not be considered sufficient disclo-
sure in response to item 4(b).

Item 5—Persons Retained, Employed or to be
Compensated

Identify any person or class of persons em-
ployed, retained or to be compensated by the
person filing this statement or by any person
on its behalf, to make solicitation or rec-
ommendations to security holders and de-
scribe briefly the terms of such employment,
retainer or arrangement for compensation.

Item 6—Recent Transactions and Intent with
Respect to Securities

(a) Describe any transaction in the securi-
ties referred to in item 1 which was effected
during the past 60 days by the person(s)
named in response to item 3(a) and by any
executive officer, director, affiliate or sub-
sidiary of such person(s).

(b) To the extent known by the person fil-
ing this statement, state whether the per-
sons referred to in item 6(a) presently intend
to tender to the bidder, sell or hold securi-
ties of the class of securities being sought by
the bidder which are held of record or bene-
ficially owned by such persons.

Item 7—Certain Negotiations and Transactions
by the Subject Bank

(a) If the person filing this statement is
the subject bank, state whether or not any
negotiation is being undertaken or is under-
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way by the subject bank in response to the
tender offer which relates or would result in:

(1) An extraordinary transaction such as a
merger or reorganization, involving the sub-
ject bank or any subsidiary of the subject
bank;

(2) A purchase, sale or transfer of a mate-
rial amount of assets by the subject bank or
any subsidiary of the subject bank;

(3) A tender offer for or other acquisition
of securities by or of the subject bank; or

(4) Any material change in the present cap-
italization or dividend policy of the subject
bank.

Instruction

If no agreement in principle had yet been
reached, the possible terms of any trans-
action or the parties thereto need not be dis-
closed if in the opinion of the Board of Direc-
tors of the subject bank disclosure would
jeopardize continuation of the negotiations.
In that event, disclosure that negotiations
are being undertaken or are underway and
are in a preliminary stage will be sufficient.

(b) Describe any transaction, board resolu-
tion, agreement in principle, or a signed con-
tract in response to the tender offer, other
than one described in item 3(b) of this state-
ment, which relates to or would result in one
or more of the matters listed in item 7(a) (1),

(2), (3) or (4).
Item 8—Additional Information to be Furnished

Furnish any additional information nec-
essary to make the required statements, in
light of the circumstances under which they
are made, not materially misleading.

Item 9—Material to be Filed as Exhibits

Furnish a copy of:

(@) Any written solicitation or rec-
ommendation which is published or sent or
given to security holders in connection with
the solicitation or recommendation referred
to in item 4.

(b) Any written instruction, or other mate-
rial which is furnished to persons making
any actual oral solicitation or recommenda-
tion for their use, directly or indirectly, in
connection with the solicitation or rec-
ommendation.

(c) Any contract, agreement, arrangement
or understanding described in item 3(b) or
the pertinent portion(s) of any proxy state-
ment, report or other communication re-
ferred to in item 3(b).

Signature

After reasonable inquiry and to the best of
my knowledge and belief, | certify that the
information set forth in this statement is
true, complete and correct.
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(Date)

(Signature)

(Name and Title)

Instruction

The original statement shall be signed by
each person on whose behelf the statement is
filed or his authorized representative. If the
statement is signed on behalf of a person by
his authorized representative (other than an
executive officer of a corporation or a gen-
eral partner of a partnership), evidence of
the representative’s authority to sign on be-
half of that person shall be filed with the
statement. The name and any title of each
person who signs the statement shall be
typed or printed beneath his signature.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53593, Dec. 29, 1989]

§335.520 Purchase of securities by the
bank and others.

When a person other than the issuing
bank or any person described in section
13(e)(2) of the Act makes a tender offer
for, or request or invitation for tenders
of, any class of equity securities of a
bank subject to section 13(e) of the Act,
and such person has filed a statement
with the FDIC under subpart E and the
issuing bank has received notice there-
of, such issuing bank or any person de-
scribed in section 13(e)(2) of the Act
shall not thereafter, during the period
such tender offer, request or invitation
continues, purchase any equity securi-
ties of the issuing bank unless:

(a) The issuing bank or any person
described in section 13(e)(2) of the Act
has filed with the FDIC a statement
containing the information specified
below with respect to proposed pur-
chases:

(1) The title and amount of securities
to be purchased, the names of the per-
sons or classes of persons from whom,
and the market in which, the securities
are to be purchased, including the
name of any exchange on which the
purchase is to be made;

(2) The purpose for which the pur-
chase is to be made and any plan or
proposal for the disposition of such se-
curities; and

(3) The source and amount of funds or
other consideration used or to be used
in making the purchases, and, if any

§335.530

part of the purchase price or proposed
purchase price is represented by funds
or other consideration borrowed or oth-
erwise obtained for the purpose of ac-
quiring, holding, or trading the securi-
ties, a description of the transaction
and the names of the parties thereto.

(b) The issuing bank or any person
described in section 13(e)(2) of the Act
has at any time within the past six
months sent or given to the equity se-
curity holders of the issuing bank the
substance of the information contained
in the statement required by
§335.520(a).

§335.521 Tender offers by issuers.

A bank or its affiliates shall not
make an ‘‘issuer tender offer’” unless
the offer meets the requirements of 17
CFR 240.13e-4, except that all filings
shall be made with the FDIC and be ti-
tled with the name of the FDIC instead
of the Securities and Exchange Com-
mission.

[54 FR 53593, Dec. 29, 1989]

§335.530 Change in majority of direc-
tors.

If, under any arrangement or under-
standing with the person or persons ac-
quiring securities in a transaction sub-
ject to section 13(d) or section 14(d) of
the Act, any persons are to be elected
or designated as directors of the bank,
otherwise than at a meeting of security
holders, and the persons so elected or
designated will constitute a majority
of the directors of the bank, then, not
less than 10 days prior to the date any
such person takes office as a director,
or such shorter period prior to that
date as the FDIC may authorize upon a
showing of good cause therefor, the
bank shall file with the FDIC and
transmit to all holders of record of se-
curities of the bank who would be enti-
tled to vote at a meeting for election of
directors, information substantially
equivalent to the information which
would be required by items 5 (a), (d),
(e), and (f), 6 and 7 of Form F-5 to be
transmitted if such person or persons
were nominees for election as directors
at a meeting of such security holders.
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Subpart F—Financial Statement
Requirements

BASIC PRINCIPLES

§335.601 Principles of financial re-
porting.

Financial statements filed with the
FDIC under this part shall be prepared
in accordance with generally accepted
accounting principles and practices ap-
plicable to banks. The FDIC may from
time to time issue releases on account-
ing principles and practices to be used
with respect to specific areas.

QUALIFICATIONS AND REPORTS OF
ACCOUNTANTS

§335.602 General rules.

Every accountant’s report with re-
spect to financial statements filed
under this part shall be dated, shall be
signed manually, shall indicate the
city and State where issued, and shall
identify without detailed enumeration
the financial statements covered by
the report.

[54 FR 53593, Dec. 29, 1989]
§335.603 [Reserved]

§335.604 Examination by independent
public accountants.

(a) Qualifications of independent public
accountants. (1) The FDIC will not rec-
ognize any person as a certified public
accountant who is not duly registered
and in good standing as such under the
laws of the place of his/her residence or
principal office. The FDIC will not rec-
ognize any person as a public account-
ant who is not in good standing and en-
titled to practice as such under the
laws of the place of his/her residence or
principal office.

(2)(i) The FDIC will not recognize any
certified public accountant or public
accountant as independent who is not
in fact independent. For example, an
accountant will be considered not inde-
pendent with respect to any person or
any of its parents, its subsidiaries, or
other affiliates—

(A) In which, during the period of his/
her professional engagement to exam-
ine the financial statements being re-
ported on or at the date of his report,
the firm or a member of the firm had,
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or was committed to acquire a direct
financial interest or any material indi-
rect financial interest or

(B) With which during the period of
his/her professional engagement to ex-
amine the financial statements being
reported on, at the date of the report
or during the period covered by the fi-
nancial statements, the firm or a mem-
ber of the firm was connected as a pro-
moter, underwriter, voting trustee, di-
rector, officer, or employee.

A firm will be deemed independent in
regard to a particular person if a
former officer or employee of the per-
son is employed by the firm and the in-
dividual has been completely disasso-
ciated from the person and its affili-
ates and does not participate in audit-
ing financial statements of the person
or its affiliates covering any period of
his/her employment by the person.

(ii) For the purposes of this section,
the term member means (A) all part-
ners, shareholders, and other principals
in the firm, (B) any professional em-
ployee involved in providing any pro-
fessional service to the person, its par-
ents, subsidiaries, or other affiliates,
and (C) any professional employee hav-
ing managerial responsibilities and lo-
cated in the engagement office or other
office of the firm which participates in
a significant portion of the audit.

(3) In determining whether a public
accountant is, in fact, independent
with respect to a particular person, the
FDIC will give appropriate consider-
ation to all relevant circumstances, in-
cluding evidence bearing on all rela-
tionships between the accountant and
that person or any affiliate thereof,
and will not confine itself to the rela-
tionships existing in connection with
the filing of reports with the FDIC.

(b) Representations as to the audit. The
independent public accountant’s re-
port:

(1) Shall state whether the audit was
made in accordance with generally ac-
cepted auditing standards; and

(2) Shall designate any auditing pro-
cedures generally recognized as normal
(or deemed necessary by the account-
ant under the circumstances of the par-
ticular case) that have been omitted,
and the reasons for their omission.
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Nothing in this provision shall be con-
strued to imply authority for the omis-
sion of any procedure which independ-
ent accountants would ordinarily em-
ploy in the course of an audit made for
the purpose of expressing the opinions
required by paragraph (c) of this sec-
tion.

(c) Opinions to be expressed. The inde-
pendent public accountant’s report
shall state clearly:

(1) The opinion of the accountant
with respect to the financial state-
ments covered by the report and the
accounting principles and practices re-
flected therein; and

(2) The opinion of the accountant as
to the consistency of the application of
the accounting principles, or as to any
changes in the principles which have a
material effect on the financial state-
ments required to be set forth by
§335.614.

(d) Exceptions. If the accountant mak-
ing the report considers that he/she
must take exceptions or express quali-
fications with respect thereto, each ex-
ception or qualification shall be stated
specifically and clearly and, to the ex-
tent practicable, shall indicate the ef-
fect of the matter on the financial
statements to which it relates.

(e) Association with unaudited note
covering interim financial data. If the fi-
nancial statements covered by the ac-
countant’s report designate as
“‘unaudited” the note required by
§335.622(g), it shall be presumed that
appropriate professional standards and
procedures with respect to the data in
the note have been followed by the
independent accountant who is associ-
ated with the unaudited footnote by
virtue of reporting on the financial
statements in which the note is in-
cluded.

(f) Examination of financial statements
by more than one independent public ac-
countant. If, with respect to the exam-
ination of the financial statements,
part of the examination is made by an
independent accountant other than the
principal accountant and the principal
accountant elects to place reliance on
the work of the other accountant and
makes reference to that effect in his
report, the separate report of the other
accountant shall be filed. However,
notwithstanding the provisions of this

§335.610

section, reports of other accountants
which may otherwise be required in fil-
ings need not be presented in annual
reports to security holders furnished
pursuant to the proxy and information
statement rules.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55564, Dec. 14, 1983; 54 FR 53593, Dec. 29,
1989]

MAINTENANCE OF RECORDS AND
PREPARATION OF REQUIRED REPORTS

§335.605 Falsification of accounting
records.

No person shall, directly or indi-
rectly, falsify or cause to be falsified,
any book, record or account subject to
section 13(b)(2)(A) of the Securities Ex-
change Act.

§335.606 Bank’s representation in con-
nection with the preparation of re-
quired reports and documents.

No director or officer of a bank shall
directly or indirectly make or cause to
be made a materially false or mislead-
ing statement, or omit to state, or
cause another person to omit to state,
any material fact necessary in order to
make statements made, in light of the
circumstances under which such state-
ments were made, not misleading to an
accountant in connection with (a) any
audit or examination of the financial
statements of the bank required to be
made under this part or (b) the prepa-
ration or filing of any document or re-
port required to be filed with the FDIC
under this part or otherwise.

PROVISIONS OF GENERAL APPLICATION

§335.610 Requirements as to form.

Financial statements shall be pre-
pared in accordance with the applica-
ble requirements of Formats 9 A, B, C,
and D. All money amounts required to
be shown in financial statements may
be expressed in even dollars or thou-
sands of dollars. If shown in even thou-
sands, an indication to that effect shall
be inserted immediately beneath the
caption of the statement or schedule,
or at the top of each money column.
The individual amounts shown need
not be adjusted to the nearest dollar or
thousand if the failure of the items to
add to the totals shown is stated in a
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note as due to the dropping of amounts
of less than $1.00 or $1,000, as appro-
priate.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53593, Dec. 29, 1989]

§335.611 Items not material.

If the amount that would otherwise
be required to be shown with respect to
any item is not material, it need not be
separately set forth.

and
inap-

§335.612 Inapplicable captions
omission of unrequired or
plicable financial statements.

No caption need be shown in any fi-
nancial statement required by the
forms set forth in this part as to which
the items and conditions are not
present. Financial statements not re-
quired or inapplicable because the re-
quired matter is not present need not
be filed, but the statements omitted
and the reasons for their omission shall
be indicated in the list of financial
statements required by the applicable
form.

§335.613 Additional information.

In addition to the information re-
quired with respect to any financial
statement, further information shall be
furnished as is necessary to make the
required statements, in light of the cir-
cumstances under which they are
made, not misleading.

§335.614 Changes in accounting prin-
ciples and practices and retroactive
adjustments of accounts.

Any change in accounting principle
or practice, or in the method of apply-
ing any accounting principle or prac-
tice, made during any period for which
financial statements are filed that af-
fects comparability of the financial
statements with those of prior or fu-
ture periods and the effect thereof upon
the net income for each period for
which financial statements are filed,
shall be disclosed in a note to the ap-
propriate financial statement. Any ma-
terial retroactive adjustment made
during any period for which financial
statements are filed, and the effect
thereof upon net income of prior peri-
ods, shall be disclosed in a note to the
appropriate financial statement.
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§335.615 Summary of accounting prin-
ciples and practices.

Information required in notes as to
accounting principles and practices re-
flected in the financial statements may
be presented in the form of a single
statement. In such a case specific ref-
erences shall be made in the appro-
priate financial statements to the ap-
plicable portion of the single state-
ment.

§335.616 Reacquired evidences of in-
debtedness.

Reacquired evidences of indebtedness
shall be deducted from the appropriate
liability caption.

§335.617 Reacquired shares.

When authorized by statute, reac-
quired shares not retired shall be
shown separately as a deduction from
capital shares, or from the total of cap-
ital shares and other stockholders’ eq-
uity, at either par of stated value, or
cost, as circumstances require.

§335.618 Foreign activities.

If assets, revenue, or income (loss)
before taxes and securities gains
(losses), or net income (loss) associated
with foreign activities, exceeded 10 per-
cent of the corresponding amount in
the related financial statements, the
following disclosures concerning for-
eign activities shall be furnished in a
note to the financial statements. The
term revenue includes the total of the
amounts reported in items (1), (6) and
(7) of the income statement, Format F-
9B.

(a) Loans. State separately loan cat-
egories as prescribed by schedule A col-
umn C of Consolidated Report of Condi-
tion, Schedule RC-C, FFIEC 031, as ap-
plicable. Categories of less than 10 per-
cent of total loans related to foreign
activities may be grouped with all
other loans.

(b) Balances with banks in foreign
countries. State separately balances
with foreign branches of other U.S.
banks and with other banks in foreign
countries. (See lines 3 (a) and (b) of
Scheduled RC-A of the Consolidated
Report of Condition, FFIEC 031. Also
furnish the amount of interest-bearing
balances included above.
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(c) Deposit liabilities. Furnish deposit
information as prescribed in Schedule
RC-E, Part Il of Consolidated Report of
Condition, FFIEC 031. State also the
amount of interest-bearing deposits in
denominations of $100,000 or more.

(d) Other borrowings. State separately
short-term borrowings, other liabilities
for borrowed money, and other indebt-
edness related to foreign activities cor-
responding to the amounts reported on
Schedule RC, FFIEC 031, items 14, 16,
17, 18, and 19.

(e) Income and expense summary. For
each period for which an income state-
ment is filed, furnish information as
prescribed in part 1, column B and part
2 of the Statement of Income, Schedule
RI-D, Part I, FFIEC 031. State in a
note the basis of pricing money trans-
fers and the policy governing alloca-
tion of income and expenses to foreign
activities.

(f) Allowance for possible loan and lease
losses. For each period for which a
statement of income is filed, furnish in
a note a reconciliation of changes in
the allowance for possible loan and
lease losses applicable to loans related
to foreign activities.

(g) If disclosure above is required,
state separately in a note for each sig-
nificant geographic area, and in the ag-
gregate for all other geographic areas
not deemed significant, the following:

(1) Total assets (net of valuation al-
lowances;

(2) Total net interest income;

(3) Provisions for loan and lease
losses and for allocated transfer risk;

(4) Other net noninterest income (ex-
pense) including gains (losses) on secu-
rities not held in trading accounts; and

(5) Net income (loss).

NoOTE: A significant geographic area is one
whose assets, operating income, or net in-
come exceed 10 percent of the comparable
amount as reported in the related financial
statements.

[54 FR 53593, Dec. 29, 1989]

§335.619 Foreign currencies.

The basis of conversion of all items
in foreign currencies shall be stated,
and the amount and disposition of the
resulting unrealized profit or loss
shown. Disclosure should be made as to
the effect, insofar as this can be rea-
sonably determined, of foreign ex-

§335.620

change restrictions upon the consoli-
dated financial position and operating
results of the bank and its subsidiaries.

§335.620 Commitments.

If material in amount, the pertinent
facts relative to firm commitments for
the acquisition, directly or indirectly,
of fixed assets and for the purchase, re-
purchase, construction, or rental of as-
sets under long-term leases shall be
stated briefly in the balance sheet or in
footnotes referred to therein. Where
the rentals or obligations under long-
term leases are material the following
shall be set forth in a note to the ap-
propriate financial statement:

(a) Total rental expense (reduced by
rentals from subleases, with disclosure
of such amounts) entering into the de-
termination of results of operations for
each period for which an income state-
ment is presented shall be disclosed.
Rental payments under short-term
leases for a month or less which are
not expected to be renewed need not be
included. Contingent rentals, such as
those based upon usage or sales, shall
be reported separately from the basic
or minimum rentals.

(b) The minimum rental commit-
ments under all noncancelable leases
shall be disclosed, as of the date of the
latest balance sheet required, in the
aggregate for (1) each of the five suc-
ceeding fiscal years and (2) the remain-
der as a single amount. The amounts so
determined should be reduced by rent-
als to be received from existing
noncancelable subleases (with disclo-
sure of the amounts of such rentals).
For purposes of this rule, a
noncancelable lease is defined as one
that has an initial or remaining term
of more than one year and is
noncancelable, or is cancelable only
upon the occurrence of some remote
contingency or upon the payment of a
substantial penalty.

(c) Additional disclosures shall be
made to report in general terms: (1)
The basis for calculating rental pay-
ments if dependent upon factors other
than the lapse of time;

(2) Existence and terms of renewal or
purchase options, escalation clauses,
etc;

361



§335.621

(3) The nature and amount of related
guarantees made or obligations as-
sumed;

(4) Restrictions on paying dividends,
incurring additional debt, further leas-
ing, etc; and

(5) Any other information necessary
to assess the effect of lease commit-
ments upon the financial position, re-
sults of operations, and changes in fi-
nancial position of the lessee.

§335.621 General
sheets.

If present with respect to the bank
for which the statement is filed, the
following shall be set forth in the bal-
ance sheet or in referenced notes. In-
formation required by paragraphs (a),
), (M, (9, (h), (i), and (j) of this sec-
tion shall be provided with the most re-
cent fiscal year balance sheet and any
interim date balance sheet being filed.

(a) Assets subject to lien. The amounts
of assets mortgaged, pledged, or other-
wise subject to a lien or security inter-
est shall be designated and the obliga-
tion secured thereby, if any, shall be
identified briefly.

(b) Intercompany profits and losses.
The effect upon any balance sheet item
of profits or losses, resulting from
transactions with affiliated companies
and not eliminated shall be stated. If
impracticable of accurate determina-
tion without unreasonable effort or ex-
pense, an estimate or explanation shall
be given.

(c) Pension and retirement plans. (1) A
brief description of the essential provi-
sions of any employee pension or re-
tirement plan and of the accounting
and funding policies relating thereto
shall be given;

(2) The estimated annual cost of the
plan shall be stated;

(3) If a plan has not been funded or
otherwise provided for, the estimated
amount that would be necessary to
fund or otherwise provide for the past-
service cost of the plan shall be dis-
closed;

(4) The excess, if any, of the actuari-
ally computed value of vested benefits
over the total of the pension fund and
any balance sheet accruals, less any
pension prepayments or deferred
charges, shall be stated as of the most
recent practicable date;

notes to balance
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(5) A statement shall be given of the
nature and effect of significant matters
affecting comparability of pension
costs for which income statements are
presented.

(d) Capital stock optioned to officers
and employees. (1) A brief description of
the terms of each option arrangement
shall be given, including the title and
amount of securities subject to the op-
tion, the year or years during which
the options were granted, and the year
or years during which the optionees be-
came, or will become, entitled to exer-
cise the options;

(2) There shall be stated the number
of shares under option at the balance
sheet date, and the option price and
the fair value thereof (per share and in
total) at the dates the options were
granted; the number of shares with re-
spect to which options became exer-
cisable during the period, and the op-
tion price and the fair value thereof
(per share and in total) at the dates the
options became exercisable; the num-
ber of shares with respect to which op-
tions were exercised during the period,
and the option price and the fair value
thereof (per share and in total) at the
dates the options were exercised; and
the number of unoptioned shares avail-
able at the beginning and at the close
of the latest period presented, for the
granting of options under an option
plan. A brief description of the terms of
each other arrangement covering
shares sold or offered for sale to only
directors, officers, and key employees
shall be given, including the number of
shares, and the offered price and the
fair value thereof (per share and in
total) at the dates of sale or offer to
sell, as appropriate. The required infor-
mation may be summarized as appro-
priate with respect to each of the cat-
egories referred to in paragraphs (d)(2)
of this section;

(3) The basis of accounting for the op-
tion arrangements and the amount of
charges if any, reflected in income with
respect thereto shall be stated.

(e) Restrictions that limit the availabil-
ity of surplus and/or undivided profit for
dividend purposes. Describe the most re-
strictive of any such restriction, other
than as reported under item 22(b) of
Format F-9A, indicating briefly its
source, its pertinent provisions, and
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where appropriate and determinable,
the amount of the surplus and/or undi-
vided profits (1) so restricted or (2) free
of such restrictions.

(f) Contingent liabilities. A brief state-
ment as to contingent liabilties not re-
flected in the balance sheet shall be
made.

(g) Standby letters of credit. State the
amount of outstanding standby letters of
credit. For the purpose of this para-
graph, standby letters of credit include
every letter of credit (or similar ar-
rangement however named or des-
ignated) which represents an obligation
to the beneficiary on the part of the is-
suing bank—

(1) To repay money borrowed by or
advanced to or for the account of the
account party or

(2) To make payment on account of
any evidence of indebtedness under-
taken by the account party, or

(3) To make payment on account of
any default by the account party in the
performance of an obligation,! except
that, if prior to or at the time of issu-
ance of a standby letter of credit, the
issuing bank is paid an amount equal
to the bank’s maximum liability under
the standby letter of credit, or has set
aside sufficient funds in a segregated,
clearly earmarked deposit account to
cover the bank’s maximum liability
under the standby letter of credit, then
the amount of that standby letter of
credit need not be stated.

(h) Defaults. The facts and amounts
concerning any default in principal, in-
terest, sinking fund, or redemption
provisions with respect to any issue of
securities or credit agreements, or any
breach of covenant of a related inden-
ture or agreement, which default or
breach existed at the date of the most
recent balance sheet being filed and
which as not been subsequently cured,
shall be stated. Notation of such de-
fault or breach of covenant shall be

1As defined, standby letter of credit would
not include (1) commercial letters of credit
and similar instruments where the issuing
bank expects the beneficiary to draw upon
the issuer and which do not ‘““‘guaranty’ pay-
ment of a money obligation or (2) a guaranty
or similar obligation issued by a foreign
branch in accordance with and subject to the
limitations of regulation M of the Board of
Governors of the Federal Reserve System.

§335.622

made in the financial statements. If a
default or breach exists, but accelera-
tion of the obligation has been waived
for a stated period of time beyond the
date of the most recent balance sheet
being filed, state the amount of the ob-
ligation and the period of the waiver.

(i) Significant changes in bonds, mort-
gages, and similar debt. Any significant
changes in the authorized or issued
amounts of bonds, mortgages, and
similar debt since the date of the latest
balance sheet being filed for a particu-
lar person or group shall be stated.

(J) Warrants or rights outstanding. In-
formation with respect to warrants or
rights outstanding at the date of the
related balance sheet shall be set forth
as follows:

(1) Title of issue of securities called
for by warrants or rights outstanding;

(2) Aggregate amount of securities
called for by warrants or rights out-
standing;

(3) Date from which warrants or
rights are exercisable and expiration
date;

(4) Price at which warrant or right is
exercisable.

[46 FR 25208, May 5, 1981, as amended at 48
FR 55564, Dec. 14, 1983; 54 FR 53594, Dec. 29,
1989]

§335.622 General notes to statement of
income.

If present with respect to the bank
for which the statement is filed, the
following shall be set forth in the
statement of income or in referenced
notes thereto:

(a) Intercompany profits and losses.
The amount of any profits or losses re-
sulting from transactions between un-
consolidated affiliated companies shall
be stated. If impracticable of deter-
mination without unreasonable effort
and expense, an estimate or expla-
nation shall be given.

(b) Depreciation and amortization. For
the period for which statements of in-
come are filed, there shall be stated the
policy followed with respect to:

(1) The provision for depreciation of
physical properties or valuation allow-
ances created in lieu thereof, including
the methods and, if practicable, the
rates used in computing the annual
amounts;
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(2) The provision for depreciation and
amortization of intangible assets, or
valuation allowances created in lieu
thereof, including the methods and, if
practicable, the rates used in comput-
ing the annual amounts;

(3) The accounting treatment for
maintenance, repairs, renewals, and
improvements; and

(4) The adjustment of the accumu-
lated valuation allowances for depre-
ciation and amortization at the time
the properties were retired or other-
wise disposed of, including the disposi-
tion made of any profit or loss on sale
of the properties.

(c) Bonus, profit sharing, and other
similar plans. Describe the essential
provisions of any plans in which only
directors, officers or key employees
may participate, and state, for each of
the fiscal periods for which income
statements are required to be filed, the
aggregate amount provided for all
plans by charges to expense.

(d) Income tax expense. (1) Disclosure
shall be made, in the income statement
or a note thereto, of the components of
income tax expense, including:

(i) Taxes currently payable;

(i) The net tax effects, as applicable,
of (A) timing differences (indicate sepa-
rately the amount of the estimated tax
effect of each of the various types of
timing differences where the amount of
each such tax effects exceeds 5 percent
of the amount computed by multiply-
ing the income before tax by the appli-
cable statutory Federal income tax
rates; other differences may be com-
bined) and (B) operating losses; and

(iii) The net deferred investment tax
credits.

Amounts applicable to United States
Federal income taxes, to foreign in-
come taxes and to other income taxes
shall be stated separately for each
major component, unless the amounts
applicable to foreign and other income
taxes do not exceed 5 percent of the
total for the component.

(2) If it is expected that the cash out-
lay for income taxes with respect to
any of the succeeding three years will
substantially exceed income tax ex-
pense for such year, that fact should be
disclosed together with the approxi-
mate amount of the excess the year (or

12 CFR Ch. Il (1-1-97 Edition)

years) of occurrence and the reasons
therefor.

(3) Provide a reconciliation between
the amount of reported total income
tax expense and the amount computed
by multiplying the income before tax
by the applicable statutory Federal in-
come tax rate, showing the estimated
dollar amount of each of the underly-
ing causes for the difference. If no indi-
vidual reconciling item amounts to
more than 5 percent of the amount
computed by multiplying the income
before tax by the applicable statutory
Federal income tax rate, and the total
difference to be reconciled is less than
5 percent of the computed amount, no
reconciliation need be provided unless
it would be significant in appraising
the trend of earnings. Reconciling
items that are individually less than 5
percent of the computed amount may
be aggregated in the reconciliation.
The reconciliation may be presented in
percentages rather than in dollar
amounts.

(4) Those banks adopting SFAS No.
96, Accounting for Income Taxes,
should disclose such adoption and pro-
vide appropriate income tax expense
disclosure as therein required, in lieu
of paragraph (d)(1) of this section.

(e) Interest capitalized. The amount of
interest cost capitalized in each period
for which an income statement is pre-
sented shall be shown within the in-
come statement. Banks which follow a
policy of capitalizing interest cost
shall make the following additional
disclosures:

(1) The reason for the policy of inter-
est capitalization and the way in which
the amount to be capitalized is deter-
mined.

(2) The effect on net income for each
period for which an income statement
is presented of following a policy of
capitalizing interest as compared to a
policy of charging interest to expense
as incurred.

(f) Disagreements on accounting and fi-
nancial disclosure matters. If, (1) within
the twenty-four months prior to the
date of the most recent financial state-
ments, a Form F-3 has been filed re-
porting a change of accountants,

(2) Included in the Form F-3 there
was a reported disagreement on any
matter of accounting principles or
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practices or financial statement disclo-
sure,

(3) During the fiscal year in which
the change in accountants took place
or during the subsequent fiscal year
there have been any transactions or
events similar to those which involved
the reported disagreement, and

(4) Such transactions or events were
material and were accounted for or dis-
closed in a manner different from that
which the former accountants appar-
ently would have concluded was re-
quired, state the existence and nature
of the disagreement and also state the
effect on the financial statements if
the method had been followed which
the former accountant apparently con-
cluded was required. The effects on the
financial statements need not be dis-
closed if the method asserted by the
former accountant ceases to be gen-
erally accepted because of authori-
tative standards or interpretations
subsequently issued.

(g) Disclosure of selected quarterly fi-
nancial data in notes to financial state-
ments—(1) Exemption. This paragraph
(g) shall not apply unless the bank
meets the tests prescribed by 17 CFR
229.302(a)(5).

(2) Disclosure requirement. (i) Disclo-
sure shall be made in a note to finan-
cial statements of total interest in-
come, total interest expense, net inter-
est income, provision for loan and lease
losses, other income (expense) net, in-
come before extraordinary items and
cumulative effect of a change in ac-
counting, net income, and per share
data based upon such income for each
full quarter within the two most recent
fiscal years and any subsequent in-
terim period for which income state-
ments are presented.

(i) When the data required by the
preceding paragraph above vary from
the amounts previously reported on the
Form F-4 filed for any quarter, such as
would be the case when a pooling of in-
terests occurs or where an error is cor-
rected, reconcile the amounts given
with those previously reported describ-
ing the reason for the difference.

(iii) Describe the effect of any un-
usual or infrequently occurring items
recognized in each full quarter within
the two most recent fiscal years and
any subsequent interim period for

§335.623

which income statements are pre-
sented, as well as the aggregate effect
and the nature of year-end or other ad-
justments that are material to the re-
sults of that quarter.

(iv) Where this note is part of audited
financial statements, it may be des-
ignated ‘“‘unaudited.”’

[46 FR 25208, May 5, 1981, as amended at 54
FR 53594, Dec. 29, 1989; 59 FR 67175, Dec. 29,
1994]

§335.623 Consolidated financial state-
ments.

(a) Consolidated statements gen-
erally present more meaningful infor-
mation to the investor than unconsoli-
dated statements. Except where good
reason exists, consolidated statement
of the bank and its majority-owned sig-
nificant subsidiaries should be filed.

(b) Every majority-owned bank-
premises subsidiary and every major-
ity-owned subsidiary operating under
the provisions of section 25 or section
25(a) of the Federal Reserve Act
(““Agreement Corporations’ and ‘“‘Edge
Act Corporations’) shall be consoli-
dated with that of the reporting bank
irrespective of whether such subsidiary
is a significant subsidiary.

(c) If the financial statements of a
subsidiary are as of a date or for peri-
ods different from those of the bank,
such statements may be used as the
basis for consolidation of the subsidi-
ary only if the date of such statements
is not more than 93 days from the date
of the close of the bank’s fiscal year;
the closing date of the subsidiary is
specified; the necessity for the use of
different closing dates is explained
briefly; and any changes in the respec-
tive fiscal periods of the bank and sub-
sidiary made during the period of re-
port are indicated clearly.

(d) There shall be set forth in a note
to each consolidated balance sheet
filed a statement of any difference be-
tween the investment in subsidiaries
consolidated, as shown by the bank’s
books, and the bank’s equity in the net
assets of such subsidiaries as shown by
the subsidiaries’ books. If any such dif-
ference exists, there shall be set forth
the amount of the difference and the
disposition made thereof in preparing
the consolidated statements, naming
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the balance sheet captions, and stating
the amount included in each.

(e) There may be filed financial
statements in which majority-owned
subsidiaries not consolidated with the
parent are consolidated or combined in
one or more groups, and 50 percent or
less owned persons, the investments in
which are accounted for by the equity
method are consolidated or combined
in one or more groups, principles of in-
clusion or exclusion which will clearly
exhibit the financial position and re-
sults of operations of the group or
groups.

(f) A brief description of the prin-
ciples followed in consolidating or
combining the separate financial state-
ments, including the principles fol-
lowed in determining the inclusion or
exclusion of (1) subsidiaries and (2)
companies in consolidated or combined
financial statements, shall be stated in
the notes to the respective financial
statements.

(g) As to each consolidated financial
statement and as to each combined fi-
nancial statement, if there has been a
change in the persons included or ex-
cluded in the corresponding statement
for the preceding fiscal period filed
with the FDIC which has a material ef-
fect on the financial statements, the
persons included and the persons ex-
cluded shall be disclosed. If there have
been any changes in the respective fis-
cal periods of the persons included
made during the periods of the report
which have a material effect on the fi-
nancial statements, indicate clearly
such changes and the manner of treat-
ment.

(h) A statement shall be made in a
note to the latest balance sheet of the
amount and the accounting treatment
of any difference between the invest-
ment of a bank and its consolidated
subsidiaries, as shown in the consoli-
dated balance sheet, in the unconsoli-
dated subsidiaries and 50 percent or
less owned persons accounted for by
the equity method, and their equity in
the net assets of such unconsolidated
subsidiaries and 50 percent or less
owned persons.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53594, Dec. 29, 1989]
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§335.624 Statement of changes in eq-
uity capital.
A statement of changes in equity
capital shall be filed with each state-
ment of income filed under this part.

§335.625 Statement of changes in fi-
nancial position, and/or statement
of cash flows.

A statement of changes in financial
position and/or statement of cash
flows, as appropriate, shall be filed
with each statement of income filed
pursuant to this part.

[54 FR 53594, Dec. 29, 1989]

§335.626 Schedules to be filed.

(a) The following schedules shall be
filed with each balance sheet filed
under this part: Schedule I—Securities;
Schedule Ill—Loans and Lease Financ-
ing Receivables; and Schedule IV—
Bank Premises and Equipment.

(b) The following schedule shall be
filed with each statement of income
filed under this part; schedule I1—
Loans to Officers, Directors, Principal
Security Holders, and any Associates
of the Foregoing Persons; schedule V—
Investments in, Income from Divi-
dends, and Equity in Earnings or losses
of Subsidiaries and Associated Compa-
nies; and schedule VI—Allowance for
Possible Loan Losses.

(c) Reference to the schedules re-
ferred to in paragraphs (a) and (b) of
this section shall be made against the
appropriate captions of the balance
sheet or statement of income.

(d) The schedules shall be examined
by the independent accountant if the
related financial statements are so ex-
amined.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53594, Dec. 29, 1989]

8§335.627 Format F-9 financial
ments.

A. Balance Sheet (Format F-9A)

B. Statement of Income (Format F-9B)

C. Statement of Changes in Equity Capital
(Format F-9C)

D. Schedules (Format F-9D)

state-
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GENERAL INSTRUCTIONS

1. Preparation of Financial Statements

The formats are intended to serve as
guides for preparation of financial state-
ments required to be filed under this part.
The formats are recommended presentations,
but financial statements may be filed in such
form and order as will best indicate their sig-
nificance and character. Requirements for
inclusion of financial statements in certain
other guideline forms required by part 335
are found in the instructions to such forms.

The formats for the statements of changes
in financial position and cash flows are not
set forth herein. Refer to SFAS No. 9
‘“‘Statement of Cash flows™, appendix C for
an illustrative example of an acceptable for-
mat for banks.

Banks have the option of conforming their
financial statement formats to the provi-
sions of Article 9 of Regulation S-X of the
SEC (17 CFR 210.9) in lieu of the formats set
forth herein. Savings banks are encouraged
to utilize Call Report formats for the Bal-
ance Sheet, Statement of Income, Statement
of Changes in Equity Capital, and appro-
priate schedules.

2. Accrual Accounting

Financial statements shall generally be
prepared on the basis of accrual accounting
whereby all revenues and all expenses shall
be recognized during the period earned or in-
curred regardless of the time received or
paid, with certain exceptions: (a) Where the
results would be only insignificantly dif-
ferent on a cash basis, or (b) where accrual is
not feasible. Statements with respect to the
first fiscal year that a bank reports on the
accrual basis shall indicate clearly, by foot-
note or otherwise, the beginning-of-year ad-
justments that were necessary and their ef-
fect on prior financial statements filed under
this part.

3. Negative Amounts

Negative amounts shall be shown in brack-
ets or parentheses and so described in the re-
lated caption, columnar heading or a note to
the statement or schedule, as appropriate.

4. Items not Material

If the amount that would otherwise be re-
quired to be shown with respect to any items
is not material, it need not be separately set
forth.

5. Inapplicable Captions and Omission of
Unrequired or Inapplicable Financial State-
ments and Schedules

No caption need be shown in any financial
statement or schedule if the items and condi-
tions are not present. Financial statements
and schedules not required or inapplicable
because the required matter is not present
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need not be filed, but the statements and
schedules omitted and the reasons for their
omission shall be indicated in the list of fi-
nancial statements and schedules required
by the applicable form.

A. BALANCE SHEET

The Balance Sheet shall be prepared in ac-
cordance with the instructions for the prepa-
ration of the Consolidated Report of Condi-
tion (FFIEC 031, 032, 033, 034 as applicable)
except to the extent revised or expanded fi-
nancial data presentation is necessary to
meet the disclosure standards of the Securi-
ties Exchange Act of 1934, as amended.

NoTE: Banks subject to this part are re-
quired to report on the accrual basis of ac-
counting.

The following captions and added supple-
mental instructions shall be observed in the
preparation of the Balance Sheet required
under this part.

Assets

1. Cash and balances due from depository in-
stitutions. (a) State separately (1) interest-
bearing balances in other banks and (2) non-
interest-bearing balances and cash.

(b) Any withdrawal and usage restrictions
(including requirements of the Federal Re-
serve to maintain certain average reserve
balances) or compensating balance require-
ments should be disclosed.

2. Securities. (a) Include securities held for
investment only. Disclose the aggregate
book value of investment securities: show on
the balance sheet parenthetically the aggre-
gate market value at balance sheet date. The
aggregate amounts should include securities
pledged, loaned or sold under repurchase
agreements and similar arrangements; bor-
rowed securities and securities purchased
under resale agreements or similar arrange-
ments should be excluded.

(b) Disclose in a note the carrying value
and market value of securities of (1) the U.S.
Treasury and other U.S. Government agen-
cies and corporations; (2) states of the U.S.
and political subdivisions; and (3) other secu-
rities.

3. Federal funds sold and securities purchased
under agreements to resell. These amounts
should be presented gross and not netted
against Federal funds purchased and securi-
ties sold under agreements to repurchase.

4. Loans and lease financing receivables. Dis-
close separately (1) total loans and lease fi-
nancing receivables, (2) the related allow-
ance for losses and (3) unearned income.

(a) Disclose on the balance sheet or in a
note the amount of total loans in each of the
following categories:

(1) Commercial, financial and agricultural,
(2) real estate-construction, (3) real estate-
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mortgage, (4) installment loans to individ-
uals, (5) lease financing receivables, (6) for-
eign, (7) other. (State separately any other
loan category regardless of relative size if
necessary to reflect any unusual risks or un-
certainties such as a substantial portion of
total loans which are concentrated in one or
a few industries or foreign countries).

(b) A series of categories other than those
specified in (a) above may be used to present
details of loans if considered a more appro-
priate presentation.

(c) The amount of foreign loans must be
presented if the disclosures specified by
§335.618 are required.

(d) For each period for which an income
statement is required, furnish in a note a
statement of changes in the allowance for
loan and lease losses showing the balances at
beginning and end of the period, provision
charged to income, recoveries of amounts
charged off and losses charged to the allow-
ance.

(e)(1)(i) For each balance sheet date, dis-
close in a note the aggregate dollar amount
of loans (exclusive of loans to any such per-
sons which in the aggregate do not exceed
$60,000 during the latest year) made by the
bank or any of its subsidiaries to directors,
principal-officers, or principal holders of eq-
uity securities of the bank or any of its sig-
nificant subsidiaries, or to any associate of
such persons. For the latest fiscal year, an
analysis of activity with respect to such ag-
gregate loans to related parties should be
provided. The analysis should include the ag-
gregate amount at the beginning of the pe-
riod, new loans, repayments, and other
changes. (Other changes, if significant,
should be explained).

(ii) This disclosure need not be furnished
when the aggregate amount of such loans at
the balance sheet date (or with respect to
the latest fiscal year, the maximum amount
outstanding during the period) does not ex-
ceed 5 percent of equity capital at the bal-
ance sheet date.

(2) If a significant portion of the aggregate
amount of loans outstanding at the end of
the fiscal year disclosed pursuant to para-
graph (e)(1)(i) of this section A, relates to
loans which are nonaccrual, past due (over 90
days) or restructured, as those terms are
used in the Call Report, so state and disclose
the aggregate amount of such loans along
with such other information necessary to an
understanding of the effects of the trans-
actions of the financial statements.

(3) Notwithstanding the aggregate disclo-
sure called for by paragraph (e)(1) of this sec-
tion A, if any loans were not made in the or-
dinary course of business during any period
for which an income statement is required to
be filed, provide an appropriate description
of each such loan.
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5. Assets held in trading accounts. Include se-
curities or any other investments held for
trading purposes only.

6. Premises and fixed assets.

7. Other real estate owned. State in a note
(1) the basis at which carried, (2) the aggre-
gate fair market value of all real estate
owned other than bank premises with an ex-
planation of the method of determining such
fair market value, and (3) for each period for
which an income statement is required, a
reconciliation of any valuation allowance ac-
count, including the balance at the begin-
ning and end of the period, provisions
charged to income, and losses charged to the
allowance.

8. Investments in an indebtedness of uncon-
solidated subsidiaries and associated companies.

9. Customers’ liability to the bank on accept-
ances outstanding.

10. Intangible assets.

11. Other assets. Disclose separately on the
balance sheet or in a note thereto any of the
following assets or any other assets the
amount of which exceeds 30 percent of equity
capital. The remaining assets may be shown
as one amount.

(1) Accrued interest.

(2) Net deferred tax charges.

12. Total assets.

Liabilities

13. Deposits. (a) Disclose separately the
amounts of noninterest bearing deposits and
interest bearing deposits. The amount of
noninterest bearing deposits and interest
bearing deposits in foreign banking offices
must be presented if the disclosures provided
by §335.618 are required.

(b) State in a note the aggregate amount of
(1) time certificates of deposit in denomina-
tions of $100,000 or more and (2) other time
deposits in denominations of $100,000 or
more, in domestic offices and, if §335.618 ap-
plies, foreign offices.

14. Federal funds purchased and securities
sold under agreements to repurchase and other
short term borrowings. (a) Disclose separately
on the balance sheet or in a note, amounts
payable for (1) Federal funds purchased and
securities sold under agreements to repur-
chase; (2) commercial paper, and (3) other
short term borrowings. Disclose any unused
lines of credit for short-term financing.

(b) If the average balance outstanding dur-
ing the period for any category was 30 per-
cent or more of equity capital, provide the
following information, with respect to each
category, in a note:

(1) Weighted average interest rate at bal-
ance sheet date.

(2) Maximum amount of borrowings at any
month-end during each period for which an
end of period balance sheet is required.

(3) Approximate average borrowings out-
standing during the period.
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(4) Approximate weighted average interest
rate for such average borrowings outstand-
ing during the period.

15. Demand notes issued to the U.S. Treasury.

16. Other borrowed money. See supplemental
instruction to Item 14.

17. Mortgage indebtedness and obligations
under capitalized leases. (a) Report the
amount of mortgages, liens, or other encum-
brances on premises and fixed assets and on
other real estate owned for which the bank
or its consolidated subsidiaries are liable. If
the bank is the lessee on capitalized lease
property, include the bank’s liability for cap-
italized lease payments. (See the Call Report
Glossary entry for ‘‘lease accounting’ for a
discussion of accounting with bank as les-
see.)

(b) State in a note material terms and con-
ditions of each obligation, including (but not
limited to): (1) The general character of the
debt; (2) the rate of interest; (3) the date of
maturity or if maturing serially, a brief indi-
cation of the serial maturities; (4) if the pay-
ment of principal or interest is contingent,
an appropriate indication of such contin-
gency; (5) a brief indication of priority; and
(6) the amount outstanding at the balance
sheet date.

18. Bank’s liability or acceptances executed
and outstanding. Report the amount of liabil-
ity that is represented by drafts and bills of
exchange that have been accepted by the re-
porting bank, or by others for its account,
and that are outstanding. See the Call Re-
port Glossary entry for ‘“‘Bankers Accept-
ances” for further information.

19. Notes and debentures subordinated to de-
posits. (a) Report the amount of outstanding
notes and debentures (including mandatory
convertible debt) that are subordinated to
the deposits of the consolidated bank (see
the Call Report Glossary entry for ‘““‘Subordi-
nated Notes and Debentures’’).

(b) State in a note the material terms and
conditions of each obligation including, but
not limited to: (1) The general character of
the debt; (2) the rate of interest; (3) the date
of maturity, or if maturing serially, an indi-
cation of serial maturities; (4) if the pay-
ment of principal or interest is contingent,
an appropriate indication of such contin-
gency; (5) a brief indication of priority; (6)
the amount outstanding at the balance sheet
date; and (7) if convertible, the basis.

20. Other liabilities. Disclose separately on
the balance sheet or in a note any of the fol-
lowing liabilities or any other items which
are individually in excess of 25 percent of the
equity capital (except that amounts in ex-
cess of 5 percent of equity capital should be
disclosed with respect to item (4)). The re-
maining items may be shown as one amount.
(1) Income taxes payable, (2) Deferred income
taxes, (3) Indebtedness to affiliates and other
persons the investments in which are ac-
counted for by the equity method, (4) Indebt-
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edness to directors, executive officers, and
principal holders of equity securities of the
bank or any of its significant subsidiaries, (5)
Accounts payable and accrued expenses, (6)
Commitments and contingent liabilities, mi-
nority interest in consolidated subsidiaries.

21. Total Liabilities.

22. Limited-life preferred stock. (a) Report
the amount of any preferred stock that has a
stated maturity date that can be redeemed
at the option of the holder (excluding those
issues of preferred stock that automatically
convert into perpetual preferred stock or
common stock at a stated date). State on the
face of the balance sheet the title of each
issue, the carrying amount and redemption
amount. (If there is more than one issue,
these amounts may be aggregated on the
face of the balance sheet and details con-
cerning each issue may be presented in the
note required by paragraph (b) below.) Show
also the dollar amount of any shares sub-
scribed but unissued, and show the deduction
of subscriptions receivable therefrom. If the
carrying amount is different from the re-
demption amount, describe the accounting
treatment for such difference in the note re-
quired by paragraph (b) below. Also state in
this note or on the face of the balance sheet,
for each issue, the number of shares author-
ized and the number of shares issued or out-
standing, as appropriate.

(b) State in a separate note captioned ‘‘Re-
deemable Preferred Stock’: (1) A general de-
scription of each issue, including its redemp-
tion features (e.g., sinking fund, at option of
holders, out of future earnings) and the
rights, if any, of holders in the event of de-
fault, including the effect, if any, on junior
securities in the event that a required divi-
dend, sinking fund, or other redemption pay-
ment(s) is not made; (2) the combined aggre-
gate amount of redemption requirements for
all issues each year for the five years follow-
ing the date of the latest balance sheet; and
(3) the changes in each issue for each period
for which an income statement is required to
be filed.

Equity Capital

23. Perpetual preferred stock. Report the
amount of preferred stock that does not have
a stated maturity date or that cannot be re-
deemed at the option of the holder (including
those issues of preferred stock that auto-
matically convert into common stock at a
stated date). State on the face of the balance
sheet, or if more than one issue is outstand-
ing, state in a note, the title of each issue
and the dollar amount thereof. Show also the
dollar amount of any shares subscribed but
unissued, and show the deduction of sub-
scriptions receivable therefrom. State on the
face of the balance sheet or in a note, for
each issue, the number of shares authorized
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and the number of shares issued or outstand-
ing, as appropriate. Show in a note or sepa-
rate statement the changes in each class of
preferred shares reported herein for each pe-
riod for which an income statement is re-
quired to be filed.

24. Common stock. Report the aggregate par
or stated value of outstanding common
stock. State for each class of shares the title
of issue, the number of shares authorized, is-
sued and outstanding, the par value per
share and the dollar amount thereof. Show
also the dollar amount, if any, of each class
of shares subscribed to but unissued, and
show the deduction of subscriptions receiv-
able therefrom. Disclose in the statement or
in a note the changes in the aggregate par or
stated value of outstanding common stock
for each period for which an income state-
ment is required.

25. Surplus.

26. Undivided profits and capital reserves. Re-
port the amounts appropriated and unappro-
priated; restrictions which limit the pay-
ment of dividends; and the amount of undi-
vided profits which represents undistributed
earnings of 50 percent or less owned compa-
nies.

27. Cumulative foreign currency translation
adjustments. (Not applicable to banks with
domestic offices only).

28. Total equity capital.

29. Total liabilities,
stock, and equity capital.

limited-life preferred

B. STATEMENT OF INCOME

The statement of income shall conform
generally to the Consolidated Report of In-
come (FFIEC 031, 032, 033, 034 as applicable)
and related instructions thereto, except to
the extent revised or expanded financial data
presentation is necessary to meet the disclo-
sure standards of the Securities Exchange
Act of 1934, as amended.

NOTE: See §335.601 for general requirements
of financial reporting.

The following captions and added supple-
mental instructions shall be observed in the
preparation of the statement of income re-
quired under this subpart.

1. Interest income. Include commitment and
origination fees, late changes and current
amortization of premium and accretion of
discount on loans which are related to or are
an adjustment of the loan interest rate. Dis-
close separately.

(a) Interest and fee income on loans.

(b) Income from lease financing receiv-
ables.

(c) Interest income on balance due from de-
pository institutions.

(d) Interest and dividend income on securi-
ties—Disclose separately (1) taxable interest
income, (2) nontaxable interest income, and
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(3) dividends. State in a note interest and
dividend income on

(i) U.S. Treasury securities and U.S. Gov-
ernment agency and corporation obligations.

(ii) Securities issued by states and politi-
cal subdivisions in the U.S.

(iif) Other domestic securities (debt and
equity).

(iv) Foreign securities (debt and equity).

(e) Interest income from assets held in
trading accounts.

(f) Interest income on federal funds sold
and securities purchased under agreements
to resell.

2. Interest expense. Disclose separately:

(a) Interest on deposits.

(i) Interest on time certificates of deposit
of $100,000 or more.

(ii) Interest on other deposits.

(b) Expense of federal funds purchased and
securities sold under agreements to repur-
chase.

(c) Interest on demand notes issued to the
U.S. Treasury and on other borrowed money.

(d) Interest on mortgage indebtedness and
obligations under capitalized leases.

(e) Interest on notes and debentures subor-
dinated to deposits.

3. Net interest income.

4. Provision for loan and lease losses.

5. Net interest income after provision for loan
and lease losses.

6. Noninterest income. Disclose separately:

(a) Income from fiduciary activities.

(b) Service charges on deposit accounts.

(c) Trading gains (losses) and fees from for-
eign exchange transactions.

(d) Other foreign transaction gains (losses).

(e) Gains (losses) and fees from assets held
in trading account. Report the net gain or
loss from the sale of assets reportable in
item 5, ““Assets held in trading accounts,”
other than those trading gains (losses) and
fees relating to foreign exchange trans-
actions reported in item 6(c) above.

(f) Other noninterest income. Report all
operating income of the bank not required to
be reported in item 1(a) through 1(f) and 6(a)
through 6(e). State separately the dollar
amount of any individual component of this
item which exceeds 25 percent of the total.

7. Gain (losses) on securities not held in trad-
ing accounts. Report the net gain or loss. Dis-
close in a note the method used to determine
the cost of investments sold and the related
income taxes.

8. Noninterest expense. (a) Salaries and em-
ployee benefits.

(b) Expenses of premises and fixed assets.

(c) Other noninterest expense. See item 6(f)
for threshold for disclosure of individual
components.

(d) Total noninterest expense.

(e) Amortization of goodwill.

(f) Minority interest in income of consoli-
dated subsidiaries.
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9. Income (loss) before income taxes and ex-
traordinary items and other adjustments.

10. Applicable income taxes (on item 9). See
§335.622(d).

11. Income (loss) before extraordinary items
and other adjustments.

12. Extraordinary items and other adjust-
ments.

(a) Extraordinary items and other adjust-
ments, gross of income taxes.

(b) Applicable income taxes (on item 12(a)).

(c) Extraordinary items and other adjust-
ments, net of income taxes.

13. Net income (loss). Report the sum of
items 11 and 12(c).

14. Earnings per share data.

C. STATEMENT OF CHANGES IN EQUITY CAPITAL

The format and content of the Statement
of Changes in Equity Capital shall conform
generally to section B of the Consolidated
Report of Income (FDIC 8040/02) and related
instruction thereto except to the extent re-
vised or expanded financial data presen-
tation is necessary to meet the disclosure
standards of the Securities Exchange Act of
1934, as amended.

The following supplemental instructions
shall be observed in the preparation of the
Statement of Changes in Equity Capital re-
quired under this part.

Reconcile the various equity capital ac-
counts individually as follows:

1. Balance end of previous year.

2. Prior period adjustment.2

(a) Cumulative effect type changes in ac-
counting principles shall be reported under
item 9 of the Statement of Income.

3. Adjusted balance end of previous year.

2State separately any material amounts,
indicating clearly the nature of the trans-
action out of which the item arose.
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4. Net income (loss).

5. Sale, conversion, acquisition, or retirement
of capital net: (a) Transactions with own hold-
ing company or affiliates. (b) Other.

6. Changes incident to mergers
absorptions, net.

7. Less: Cash dividends declared on common
stock.

8. Less: Cash dividends declared on preferred
stock.

9. Stock dividend issued.

10. Other increases (decreases). 2

11. Balance end of period.

and

D. SCHEDULES (FORMAT F-9D)

Schedule 1—Securities

Exclude assets held in trading accounts.

Book Market
value value
(Col. A) (Col. B)

1. U.S. Treasury securities ................
2. U.S. Government agency and cor-
poration obligations:

a. All holdings of U.S. Govern-
ment-issued or guaranteed
certificates of participation in
pools of residential mortgages

b. All other ......ccccoevviiiiince

3. Securities issued by states and
political subdivisions in the U.S .....
4. Other domestic securities (debt

and equity):
a. All holdings of private (i.e.,
nongovernment-issued or

guaranteed) certificates of par-
ticipation in pools of residen-

tial mortgages ..

b. All other ...

5. Foreign securities (debt and eg-
UILY) e
6. Total (sum of items 1 through 5)
(total of column A must equal call
report schedule RC, item 2)
7. Pledged securities
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SCHEDULE |I—LOANS TO OFFICERS, DIRECTORS, PRINCIPAL SECURITY HOLDERS, AND ANY
ASSOCIATES OF THE FOREGOING PERSONS 1
[NoTE: See footnotes at end of schedule.]

Col. A Col. B Col. C

Col. D Col. E

Balance at begin-

ning of period Additions

Name of borrower 2

Deductions

Balance at end of
(1) Amounts col- period

lected 3

(2) Amounts
charged off

1Provide information if at any time during the period for which related income statements are required to be filed, loans to a
specified person and associates exceeded 2%2% of equity capital of the bank or $500,000, whichever is less. _
It shall not be necessary to include amount of loans related to individuals for household, family and other personal expendi-

tures made in the ordinary course of business.

Loans to directors (and any associates) who are neither officers nor principal security holders may be stated in the aggregate.
The number of directors for whom loans are stated in the aggregate shall be indicated in column A.

2State in a note hereto pertinent information such as the maturity date, interest rate, terms of repayment and collateral, if any,
of loans made to the specified persons named in column A as of the date of the most recent balance sheet being filed.

31f collection was other than cash, explain.

SCHEDULE I11—LOANS AND LEASE FINANCING
RECEIVABLES

Net of unearned income and before adjust-
ment for allowance for loan and lease losses.
Excluding assets held in trading accounts.

1. Loans secured by real estate:
a. Construction and land development ..........
b. Secured by farmland (including farm resi-
dential and other improvements) ................
c. Secured by 1-4 family residential prop-

dential Properties .........ccoeeeveireiinciinennns
e. Secured by nonfarm nonresidential prop-
ErIES .o

2. Loans to depository institutions:
a. To commercial banks in the U.S.:
(1) To U.S. branches and agencies of
foreign banks ........cccccveiiicincinie.
(2) To other commercial banks in the
U.S s
b. To other depository institutions in the U.S
c. To banks in foreign countries:
(1) To foreign branches of other U.S.
banks ...
(2) To other banks in foreign countries ...
3. Loans to finance agricultural production and
other loans to farmers ............ccccocviiiiiiciins

Book
value

4. Commercial and industrial loans:
a. To U.S. addressees (domicile)
b. To non-U.S. addressees (domicile) .
5. Acceptance of other banks ...........c.ccccvevrcnnne
6. Loans to individuals for household, family, and
other personal expenditures (includes pur-
chased paper):
a. Credit cards and related plans
b. Other .......ccccoiviviiiiicie .
7. Loans to foreign governments and official insti-
tutions (including foreign central banks) ............
8. Obligations (other than securities) of states and
political subdivision in the U.S.:
a. Nonrated industrial development obliga-
HONS L.
b. Other obligations (excluding securities) .....
9. Other loans:
a. Loans for purchasing or carrying securities
(secured and unsecured) .
b. All other loans .

10. Lease financing receivables (net of unearned
income)

11. Less: Any unearned income on loans re-
flected in items 1-9 above ..........ccccciiiiine

12. Total loans and leases, net of unearned in-
come (sum of items 1 through 10 minus item
11) (must equal call report schedule RC, item

SCHEDULE |IV—BANK PREMISES AND EQUIPMENT
[NOTE: See footnotes at end of schedule.]

Classification

Column A | Column B | Column
C
Gross f;‘fgﬁ"&gﬁ er‘;vc;]\:é\rt]
book preciation carried
value ! and am- on bal-
ortiza-
tion2 ance
sheet

Bank premises (including land) .........

Equipment ........ccccceeeene

Leasehold improvements ...................
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SCHEDULE IV—BANK PREMISES AND EQUIPMENT—Continued
[NOTE: See footnotes at end of schedule.]
Column A | Column B | Column
C
Accumu-

Amount

Classification Gross l?éi[ijagg;m at which

book pand am- carried

value® " on bal-

ortiza- ance

tion2 sheet
TOMAIS ittt snerenns | e | e | e

1State the basis of determining the amounts in column A.

2The nature and amount of significant additions (other than provisions for depreciation and amortization) and deductions from

depreciation accounts shall be stated in an explanatory footnote.

SCHEDULE V—INVESTMENTS IN, INCOME FROM DIVIDENDS, AND EQUITY IN EARNINGS OR LOSSES OF
SUBSIDIARIES AND ASSOCIATED COMPANIES
[NoTE: See footnotes at end of schedule.]

Name of issuer®

Totals

Col. A Col. B Col. C Col. D Col. E
qu.éityI in ;%gﬁi
underly- -

o voting | Totalin. | ngnet | Amount | DI
stock vestment absa'lslt;tnscgt gér?["\g; earnings
owned sheet or loss

date ? for the
period

1Group separately securities of (a) subsidiaries consolidated, (b) subsidiaries not consolidated, and (c) associated companies.
Show shares, bonds, notes and advances separately in each case.

2 Equity shall include advances and other obligations reported in column B to the extent recoverable.

3State as to any dividends other than cash the basis on which they have been reported as income. If any such dividend re-
ceived has been credited to income in an amount differing from that charged to surplus and/or undivided profits by the disbursing

subsidiary, state the amount of such difference and explain.

SCHEDULE VI—ALLOWANCE FOR POSSIBLE LOAN
LOSSES
[NoTE: See footnotes at end of schedule.]

Balance end of previous period
Recoveries credited to allowance
Changes incident to mergers and absorptions 1
Provisions for possible loan losses
Less: Losses charged to allowance
Foreign currency translation adjustment .
Balance end of period?2 ....

1Describe briefly in a footnote any such addition.

2 State in a footnote (1) the amount deducted for Federal in-
come tax purposes, (2) the maximum amount that could have
been deducted for Federal income tax purposes, and (3) the
balance of the allowance at the end of the period as reported
for Federal income tax purposes.

Note: See schedule C of FDIC 8040/02.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53594, Dec. 29, 1989; 57 FR 58136, Dec. 9,
1992]

8§335.628 Pro forma financial informa-
tion.

I. PRESENTATION REQUIREMENTS

(a) Pro forma financial information shall
be furnished when any of the following con-
ditions exist:

(1) During the most recent fiscal year or
subsequent interim period for which a bal-
ance sheet is required, a significant business
combination accounted for as a purchase has
occurred;

(2) After the date of the most recent bal-
ance sheet required to be filed, consumma-
tion of a significant business combination to
be accounted for by either the purchase
method or pooling-of-interests method of ac-
counting has occurred or is probable;

(3) The bank is offering its securities to the
security holders of a significant business to
be acquired or the proceeds from the offered
securities will be applied, directly or indi-
rectly, to the purchase of a specific signifi-
cant business;

(4) The disposition of a significant portion
of a business either by sale, abandonment or
distribution to shareholders by means of a
spin-off, split-up or split-off has occurred or
is probable and such disposition is not fully
reflected in the bank’s financial statements
included in the filing; or

(5) Other transactions or events have oc-
curred or are probable for which disclosure of
pro forma financial information would be
material to investors.

(b) A business combination or disposition
of a business shall be considered significant
if:
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(1) A comparison of the most recent annual
financial statements of the business acquired
or to be acquired and the bank’s most recent
annual consolidated financial statements
filed at or prior to the date of acquisition in-
dicates that the business would be a signifi-
cant subsidiary under conditions specified in
§335.103(nn): or

(2) The business to be disposed of meets the
conditions of a significant subsidiary in
§335.102(nn).

(c) When consummation of more than one
transaction has occurred or is probable dur-
ing a fiscal year, the tests of significance in
paragraph (b) of this section shall be applied
to the cumulative effect of those trans-
actions. If the cumulative effect of the trans-
actions is significant, pro forma financial in-
formation shall be presented.

(d) For purposes of this section the term
business should be evaluated in light of the
facts and circumstances involved and wheth-
er there is sufficient continuity of the ac-
quired entity’s operations prior to and after
the transactions so that disclosure of prior
financial information is material to an un-
derstanding of future operations. A presump-
tion exists that a separate entity, a subsidi-
ary, or a division is a business. However, a
lesser component of an entity may also con-
stitute a business. Among the facts and cir-
cumstances which should be considered in
evaluating whether an acquisition of a lesser
component of an entity constitutes a busi-
ness are the following:

(1) Whether the nature of the revenue-pro-
ducing activity of the component will re-
main generally the same as before the trans-
action; or

(2) Whether any of the following attributes
remain with the component after the trans-
action:

(i) Physical facilities,

(ii) Employee base,

(iii) Market distribution system,

(iv) Sales force,

(v) Customer base,

(vi) Operating rights,

(vii) Production techniques, or

(viii) Trade names.

(e) This section does not apply to trans-
actions between a bank and its totally owned
subsidiaries.

Il. PREPARATION REQUIREMENTS

(a) Objective. Pro forma financial informa-
tion should provide investors with informa-
tion about the continuing impact of a par-
ticular transaction by showing how it might
have affected historical financial statements
if the transaction had been consummated at
an earlier time. Such statement should as-
sist investors in analyzing the future pros-
pects of the bank because they illustrate the
possible scope of the change in the bank’s
historical financial position and results of
operations caused by the transactions.

12 CFR Ch. Il (1-1-97 Edition)

(b) Form and content. Pro forma financial
information shall consist of a pro forma con-
densed balance sheet, pro forma condensed
statements of income, and accompanying ex-
planatory notes. Where a limited number of
pro forma adjustments are required and
those adjustments are easily understood, a
narrative description of the pro forma effects
of the transaction may be furnished in lieu
of the statements described herein.

(2) The pro forma financial information
shall be accompanied by an introductory
paragraph which briefly sets forth a descrip-
tion of (i) the transaction; (ii) the entities
involved, and (iii) the periods for which the
pro forma information is presented. In addi-
tion, an explanation of what the pro forma
presentation shows shall be set forth.

(3) The pro forma condensed financial in-
formation need only include major captions
(i.e., the numbered captions) prescribed by
§335.627 A and B. Where any major balance
sheet caption is less than 10 percent of total
assets, the caption may be combined with
others. When any major income statement
caption is less than 15 percent of average net
income of the bank for the most recent three
fiscal years, the caption may be combined
with others. In calculating average net in-
come, loss years should be excluded, unless
losses were incurred in each of the most re-
cent three years, in which case the average
loss shall be used for purposes of this test.
Notwithstanding these tests, de minimis
amounts need not be shown separately.

(4) Pro forma statements shall ordinarily
be in columnar form showing condensed his-
torical statement, pro forma adjustments,
and the pro forma results.

(5) The pro forma condensed income state-
ment shall disclose income (loss) from con-
tinuing operations before nonrecurring
charges or credits directly attributable to
the transaction. Material nonrecurring
charges or credits and related tax effects
which result directly from the transaction
and which will be included in the income of
the Bank within the 12 months succeeding
the transaction shall be disclosed separately.
It should be clearly indicated that such
charges or credits were not considered in the
pro forma condensed income statement. If
the transaction for which pro forma finan-
cial information is presented related to the
disposition of a business, the pro forma re-
sults should give effect to the disposition
and be presented under an appropriate cap-
tion.

(6) Pro forma adjustments related to the
pro forma condensed income statement shall
be computed assuming the transaction was
consummated at the beginning of the fiscal
year presented and shall include adjustment
which give effect to events that are (i) di-
rectly attributable to the transaction, (ii)
expected to have a continuing impact on the
bank, and (iii) factually supportable. Pro
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forma adjustments related to the pro forma
condensed balance sheet shall be computed
assuming the transaction was consummated
at the end of the most recent period for
which a balance sheet is required and shall
include adjustments which give effect to
events that are directly attributable to the
transaction and factually supportable, re-
gardless of whether they have a continuing
impact or are nonrecurring. All adjustments
should be referenced to notes which clearly
explain the assumption involved.

(7) Historical, primary and fully diluted
per share data based on continuing oper-
ations (or net income if the bank does not re-
port discontinued operations, extraordinary
items, securities gains (losses), or the cumu-
lative effects of accounting changes) for the
bank, and primary and fully diluted pro
forma per share data based on continuing op-
erations before nonrecurring charges or cred-
its directly attributable to the transaction
shall be presented on the face of the pro
forma condensed income statement together
with the number of shares used to compute
such per share data. For transactions involv-
ing the issuance of securities, the number of
shares used in the calculation of the pro
forma per shares outstanding during the pe-
riod, adjusted to give effect to shares subse-
quently issued or assumed to be issued had
the particular transaction or event taken
place at the beginning of the period pre-
sented. If a convertible security is being is-
sued in the transaction, consideration should
be given to the possible dilution of the pro
forma per share data.

(8) If the transaction is structured in such
a manner that significantly different results
may occur, additional pro forma presen-
tations shall be made which give effect to
the range of possible results.

INSTRUCTIONS

1. The historical statement of income used
in the pro forma financial information shall
not report operations of a segment that has
been discontinued, extraordinary items, se-
curities gains (losses), or the cumulative ef-
fects of accounting changes. If the historical
statement of income includes such items,
only the appropriate portion of the state-
ment (and appropriate captions) should be
used in preparing pro forma results.

2. For a purchase transaction, pro forma
adjustments for the income statement shall
include amortization of any intangible asset,
depreciation and other adjustments based on
the allocated purchase price of net assets ac-
quired. Disclose in a note the effect which
the purchase adjustment will have on the re-
ported results of operations for each of the
next five years if such adjustments:

(@) Involve a significant write-down of the
historical cost of the acquired assets to their
fair value at the acquisition date; and
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(b) Will have a significant effect on earn-
ings in periods immediately following the ac-
quisition which will be progressively elimi-
nated over a relatively short period.

3. For a disposition transaction, the pro
forma financial information shall begin with
the historical financial statements of the
bank and show the deletion of the business
to be divested along with the necessary pro
forma adjustments, including adjustments
relating to expenses that will be or have
been incurred on behalf of the business to be
divested, e.g., advertising costs and person-
nel expenses.

4. When consummation of more than one
transaction has occurred or is probable dur-
ing a fiscal year, the pro forma financial in-
formation may be presented on a combined
basis; however, in some circumstances, e.g.,
where some transactions have been con-
summated and the others are probable, it
may be more useful to present the pro forma
financial information on a nonaggregated
basis, even though some or all of the trans-
actions would not meet the tests of signifi-
cance individually. For combined presen-
tations, a note should explain the various
transactions and disclose the maximum
variances in the pro forma financial informa-
tion which would occur for any of the pos-
sible combinations. If the pro forma finan-
cial information is presented in a proxy or
information statement for purposes of ob-
taining shareholder approval of one of the
transactions, the effects of that transaction
must be clearly set forth.

5. Income tax effects, if any, of pro forma
adjustments normally should be calculated
at the statutory rate in effect during the pe-
riods for which pro forma condensed income
statements are presented and should be re-
flected as a separate pro forma adjustment.

(c) Periods to be presented. (1) A pro forma
condensed balance sheet as of the end of the
most recent period for which a consolidated
balance sheet of the bank is required shall be
filed, unless the transaction is already re-
flected in such balance sheet.

(2)(i) Pro forma condensed statements of
income shall be filed for only the most re-
cent fiscal year and for the period from the
end of the most recent fiscal year to the
most recent interim date for which a balance
sheet is required. A pro forma condensed
statement of income may be filed for the
corresponding interim period of the preced-
ing fiscal year. A pro forma condensed state-
ment of income shall not be filed when the
historical income statement reflects the
transaction for the entire period.

(ii) For a business combination accounted
for as a pooling of interests, the pro forma
income statements (which are in effect a re-
statement of the historical income state-
ments as if the combination had been con-
summated) shall be filed for all periods for
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which historical income statements of the
bank are required.

(3) Pro forma condensed statements of in-
come shall be presented using the bank’s fis-
cal year-end. If the most recent fiscal year-
end of any other entity involved in the
transaction differs from the bank’s most re-
cent fiscal year-end by more than 93 days,
the other entity’s income statement shall be
brought up to within 93 days of the bank’s
most recent fiscal year-end, if practicable.
This updating could be accomplished by add-
ing subsequent interim period results to the
most recent fiscal year-end information and
deducting the comparable preceding year in-
terim period results. Disclosure shall be
made of the periods combined and of the
sales or revenues and income for any periods
which were excluded from or included more
than once in the condensed pro forma income
statements (e.g., an interim period that is in-
cluded both as part of the fiscal year and the
subsequent interim period).

(4) Whenever unusual events enter into the
determination of the results shown for the
most recently completed fiscal year, the ef-
fect of such unusual events should be dis-
closed and consideration should be given to
presenting a pro forma condensed income
statement for the most recent twelve-month
period, in addition to those required in para-
graph (c)(2)(i) of this section, if the most re-
cent twelve-month period is more represent-
ative of normal operations.

I11. PRESENTATION OF FINANCIAL FORECAST

(a) A financial forecast may be filed in lieu
of the pro forma condensed statements of in-
come required by §335.628 11(b)(1).

(1) The financial forecast shall cover a pe-
riod of at least 12 months from the later of
(i) the date of the most recent balance sheet
included in the filing or (ii) the consumma-
tion date or estimated consummation date of
the transaction.

(2) The forecasted statement of income
shall be presented in the same degree of de-
tail required by §335.628 11(b)(3) for the pro
forma condensed statements of income.

(3) Assumptions particularly relevant to
the transaction and effects thereof should be
clearly set forth.

(4) Historical condensed financial informa-
tion of the bank and the business acquired or
to be acquired, if any, shall be presented for
at least a recent 12 month period in parallel
columns with the financial forecast.

(b) Such financial forecast shall be pre-
sented in accordance with the guidelines es-
tablished by the American Institute of Cer-
tified Public Accountants.

(c) Forecasted earnings-per-share data
shall be substituted for pro forma per-share
data.

(d) This section does not permit the filing
of a financial forecast in lieu of pro forma in-

12 CFR Ch. Il (1-1-97 Edition)

formation required by generally accepted ac-
counting principles.

[54 FR 53597, Dec. 29, 1989, as amended at 57
FR 58137, Dec. 9, 1992]

Subpart G—Public Reference and
Confidentiality

§335.701 Filing of material with the
FDIC.

All papers required to be filed with
the FDIC under the Act or regulations
thereunder shall be filed at its office in
Washington, DC. Material may be filed
by delivery to the FDIC, through the
mails, or otherwise. The date on which
papers are actually received by the
FDIC shall be the date of filing thereof
if all of the requirements with respect
to the filing have been complied with.

NoTEe: Official filings made at the FDIC’s
office in Washington, DC should be addressed
as follows:

Attention: Registration and Disclosure
Section, Division of Supervision, Federal De-
posit Insurance Corporation, 550 17th Street
NW., Washington, DC 20429.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53600, Dec. 29, 1989]

§335.702 Inspection.

Except as provided in §335.703 of this
part, all information filed regarding a
security registered with the FDIC will
be available for inspection at the Fed-
eral Deposit Insurance Corporation, 550
17th Street NW., Washington, DC. In
addition, copies of the registration
statement and reports required by sub-
part C (exclusive of exhibits), the
statements required by §335.201, and
the annual reports to security holders
required by §335.203 will be available
for inspection at the Reserve bank of
the district in which the bank filing
the statements or reports is located.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53600, Dec. 29, 1989]

§335.703 Nondisclosure of certain in-
formation filed.

Any person filing any statement, re-
port, or document under the Act may
make written objection to the public
disclosure of any information con-
tained therein in accordance with the
procedure set forth below:
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(@) The person shall omit from the
statement, report, or document, when
it is filed, the portion thereof that it
desires to keep undisclosed (hereinafter
called the confidential portion). In lieu
thereof, it shall indicate at the appro-
priate place in the statement, report,
or document that the confidential por-
tion has been so omitted and filed sepa-
rately with the FDIC.

(b) The person shall file with the cop-
ies of the statement, report, or docu-
ment filed with the FDIC.

(1) As many copies of the confidential
portion, each clearly marked ‘‘Con-
fidential Treatment’’, as there are cop-
ies of the statement, report, or docu-
ment filed with the FDIC and with
each exchange, if any. Each copy shall
contain the complete text of the item
and, notwithstanding that the con-
fidential portion does not constitute
the whole of the answer, the entire an-
swer thereto; except that in case the
confidential portion is part of a finan-
cial statement or schedule, only the
particular financial statement or
schedule need be included. All copies of
the confidential portion shall be in the
same form as the remainder of the
statement, report, or document;

(2) An application making objection
to the disclosure of the confidential
portion. Such application shall be on a
sheet or sheets separate from the con-
fidential portion, and shall contain: (i)
An identification of the portion of the
statement, report, or document that
has been omitted, (ii) a statement of
the grounds of objection, (iii) consent
that the FDIC may determine the ques-
tion of public disclosure upon the basis
of the application, subject to proper ju-
dicial reviews, (iv) the name of each ex-
change, if any, with which the state-
ment, report, or document is filed. The
copies of the confidential portion and
the application filed in accordance
with this paragraph shall be enclosed
in a separate envelope marked ‘“‘Con-
fidential Treatment’ and addressed to
Executive Secretary, Federal Deposit
Insurance Corporation, Washington,
DC 20429.

(c) Pending the determination by the
FDIC as to the objection filed in ac-
cordance with paragraph (b) of this sec-
tion the confidential portion will not
be disclosed by FDIC.

§335.703

(d) If the FDIC determines that the
objection shall be sustained, a notation
to that effect will be made at the ap-
propriate place in the statement, re-
port, or document.

(e) If the FDIC shall have determined
that disclosure of the confidential por-
tion is in the public interest, a finding
and determination to that effect will
be entered and notice of the finding
and determination will be sent by reg-
istered or certified mail to the person.

(f) The confidential portion shall be
made available to the public:

(1) Upon the lapse of 15 days after the
dispatch of notice by registered or cer-
tified mail of the finding and deter-
mination of the FDIC described in
paragraph (e) of this section, if prior to
the lapse of such 15 days the person
shall not have filed a written state-
ment that he intends in good faith to
seek judicial review of the finding and
determination;

(2) Upon the lapse of 60 days after the
dispatch of notice by registered or cer-
tified mail of the finding and deter-
mination of the FDIC, if the statement
described in paragraph (f)(1) of this sec-
tion shall have been filed and if a peti-
tion for judicial review shall not have
been filed within such 60 days; or

(3) If such petition for judicial review
shall have been filed within such 60
days upon final disposition, adverse to
the person, of the judicial proceedings.

(g) If the confidential portion is made
available to the public, a copy thereof
shall be attached to each copy of the
statement, report, or document filed
with the FDIC and with each exchange
concerned.

PART 336—FDIC EMPLOYEES

Subpart A—Employee Responsibilities and
Conduct

Sec.

336.1 Cross-reference to employee ethical
conduct standards and financial disclo-
sure regulations.

Subpart B—Minimum Standards of Fitness
for Employment With the Federal De-
posit Insurance Corporation

336.2 Authority, purpose and scope.

336.3 Definitions.

336.4 Minimum standards for appointment
to a position with the FDIC.
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