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Agency that released the confidential
information to the Bank.

(4) Disclosure to Board. (i) Neither this
section nor any confidentiality agree-
ment executed between a Bank and a
Financial Regulatory Agency shall pre-
vent a Bank from disclosing confiden-
tial information in its possession to
the Board whenever disclosure is nec-
essary to accomplish the Board’s super-
vision of Bank membership applica-
tions or Bank director eligibility is-
sues, or disclosing any confidential in-
formation in its possession if such dis-
closure is made pursuant to an audit
conducted pursuant to paragraph (d) of
this section or section 20 of the Bank
Act.

(if) The Board shall keep all con-
fidential information received under
paragraph (f)(4) of this section in strict
confidence.

(g) Computer data. This section shall
not preclude a bank from arranging
with any Financial Regulatory Agency
to transmit or allow access to con-
fidential information with the consent
of such agency by means of an elec-
tronic computer system. Any such ar-
rangement shall insure the security of
the computerized data stored in a
bank’s computer and restrict access to
such data in order to preserve confiden-
tiality in a manner agreed upon by the
bank and the Financial Regulatory
Agency.

[55 FR 50545, Dec. 7, 1990. Redesignated at 60
FR 65516, Dec. 20, 1995]
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Subpart A—Advances to
Members

§935.1 Definitions.

As used in this part:

Act means the Federal Home Loan
Bank Act, as amended (12 U.S.C. 1421 et
seq.).

Actual thrift investment percentage or
ATIP has the same meaning as used in
section 10(m)(4) of the Home Owners’
Loan Act (12 U.S.C. 1467a(m)(4)) and in
the implementing regulations of the
OTS at 12 CFR 563.51, except that the
ATIP will be calculated and applied for
purposes of this part to all members of
the Banks, whether or not they are
savings associations.

Advance means a loan from a Bank
that is:

(1) Provided pursuant to a written
agreement;

(2) Supported by a note or other writ-
ten evidence of the borrower’s obliga-
tion; and

(3) Fully secured by collateral in ac-
cordance with the Act and this part.

Affordable Housing Program or AHP
means the program described in section
10(j) of the Act (12 U.S.C. 1430(j)) and
part 960 of the Board’s regulations.

Appropriate Federal banking agency.
The term appropriate Federal banking
agency has the same meaning as used
in 12 U.S.C. 1813(q) and for federally in-
sured credit unions shall mean the Na-
tional Credit Union Administration.

Bank means a Federal Home Loan
Bank established under the authority
of the Act.

652



Federal Housing Finance Board

Board means the Federal Housing Fi-
nance Board established under the au-
thority of the Act, its governing Board
of Directors, or an official duly author-
ized to act on its behalf.

Capital deficient member means a
member that fails to meet its mini-
mum regulatory capital requirements
as defined or otherwise required by the
member’s appropriate federal banking
agency, insurer or, in the case of mem-
bers that are not federally insured de-
pository institutions, state regulator.

Combination business or farm property
means real property for which the total
appraised value is attributable to the
combination of residential, and busi-
ness or farm uses.

Community Investment Program or CIP
means the program described in section
10(i) of the Act or a program estab-
lished pursuant to section 10(j)(10) of
the Act (12 U.S.C. 1430(i), (j)(10)).

Depository institution means a bank or
savings association, as defined in 12
U.S.C. 1813, or a credit union, as de-
fined in 12 U.S.C. 1752.

Dwelling unit means, for purposes of
this part, a single room or a unified
combination of rooms designed for resi-
dential use by one household.

FDIC means the Federal Deposit In-
surance Corporation.

GAAP means Generally Accepted Ac-
counting Principles.

HUD means the Department of Hous-
ing and Urban Development.

Improved residential real property
means residential real property exclud-
ing real property to be improved, or in
the process of being improved, by the
construction of dwelling units.

Insurer means the Federal Deposit In-
surance Corporation for ‘‘insured de-
pository institutions” as defined in 12
U.S.C. 1813(c)(2) and the National Cred-
it Union Administration for federally
insured credit unions.

Long-term advance means, for the pur-
poses of this part, an advance with an
original term to maturity greater than
five years.

Manufactured housing means a manu-
factured home as defined in section
603(6) of the Manufactured Home Con-
struction and Safety Standards Act of
1974, as amended (42 U.S.C. 5402(6)).

Member means an institution that has
been admitted to membership in a

§935.1

Bank and, pursuant to requirements
established by the Board, has pur-
chased capital stock in the Bank.

Mortgage-backed security means, for
purposes of this part:

(1) An equity security representing
an ownership interest in:

(i) Fully disbursed, whole first mort-
gage loans on improved residential real
property; or

(ii) Mortgage pass-through or partici-
pation securities which are themselves
backed entirely by fully disbursed,
whole first mortgage loans on im-
proved residential real property; or

(2) A collateralized mortgage obliga-
tion, mortgage-backed bond or other
debt security backed entirely by the
assets described in paragraph (1)(i) or
(i) of this section.

Multifamily property means, for pur-
poses of this part:

(1)(i) Real property that is solely res-
idential and which includes five or
more dwelling units; or

(i) Real property which includes five
or more dwelling units with commer-
cial units combined, provided the prop-
erty is primarily residential.

(2) Multifamily property as defined in
this section includes nursing homes,
dormitories and homes for the elderly.

Non-Qualified Thrift Lender member
means any member that does not meet
the Qualified Thrift Lender test as de-
fined in this part.

Nonresidential real property means, for
purposes of this part, real property not
used for residential purposes, including
business or industrial property, hotels,

motels, churches, hospitals, edu-
cational and charitable institutions,
clubs, lodges, association buildings,

golf courses, recreational facilities,
farm property not containing a dwell-
ing unit, or similar types of property,
except as otherwise determined by the
Board in its discretion.

OCC means the Office of the Comp-
troller of the Currency.

One-to-four family property means any
of the following:

(1) Real property containing:

(i) One-to-four dwelling units; or

(ii) More than four dwelling units if
each unit is separated from the other
units by dividing walls that extend
from ground to roof, including row
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houses, townhouses or similar types of
property;

(2) Manufactured housing if:

(i) Applicable state law defines the
purchase or holding of manufactured
housing as the purchase or holding of
real property; and

(ii) The loan to purchase the manu-
factured housing is secured by that
manufactured housing;

(3) Individual condominium dwelling
units or interests in individual cooper-
ative housing dwelling units that are
part of a condominium or cooperative
building without regard to the number
of total dwelling units therein; or

(4) Real property containing one-to-
four dwelling units with commercial
units combined, provided the property
is primarily residential.

OTS means the Office of Thrift Su-
pervision.

Qualified Thrift Lender or QTL means
the term as defined in section 10(m)(1)
of the Home Owners’ Loan Act (12
U.S.C. 1467a(m)(1)) and in the imple-
menting regulations of the OTS (12
CFR 563.50). A non-savings association
member which meets the QTL test as
applied by the Banks will be treated as
a QTL for purposes of this part.

Qualified Thrift Lender test or QTL test
means the asset test described in sec-
tion 10(m) of the Home Owners’ Loan
Act (12 U.S.C. 1467a(m)) and in the im-
plementing regulations of the OTS (12
CFR 563.50), except that the QTL test
will be applied for purposes of this part
to all members of the Banks, whether
or not they are savings associations.

Residential housing finance assets
means any of the following:

(1) Loans secured by residential real
property;

(2) Mortgage-backed securities;

(3) Participations in loans secured by
residential real property;

(4) Loans financed by CIP advances;

(5) Loans secured by manufactured
housing, regardless of whether such
housing qualifies as residential real
property; or

(6) Any loans or investments which
the Board, in its discretion, otherwise
determines to be residential housing fi-
nance assets.

Residential real property means:

(1) Any of the following:

(i) One-to-four family property;

12 CFR Ch. IX (1-1-97 Edition)

(i) Multifamily property;

(iii) Real property to be improved by
the construction of dwelling units;

(iv) Real property in the process of
being improved by the construction of
dwelling units;

(v) Combination business or farm
property, provided that at least 50 per-
cent of the total appraised value of the
combined property is attributable to
the residential portion of the property.

(2) The term residential real property
does not include nonresidential real
property as defined in this section.

Savings association means a savings
association as defined in section 3(b) of
the Federal Deposit Insurance Act, as
amended (12 U.S.C. 1813(b)).

State means a state of the United
States, the District of Columbia,
Guam, Puerto Rico or the U.S. Virgin
Islands.

State housing finance agency or SHFA
means a public agency, authority or
publicly sponsored corporation that:

(1) Serves as an instrumentality of
any state or any political subdivision
of any state; and

(2) Functions as a source of residen-
tial mortgage loan financing in that
state.

State regulator means a state insur-
ance commissioner or state regulatory
entity with primary responsibility for
supervising a member borrower that is
not a federally insured depository in-
stitution.

Tangible capital means:

(1) Capital, calculated according to
GAAP, less “intangible assets’ except
for purchased mortgage servicing
rights to the extent such assets are in-
cluded in a member’s core or Tier 1
capital, as reported in the member’s
Thrift Financial Report for members
whose primary federal regulator is the
OTS, or as reported in the Report of
Condition and Income for members
whose primary federal regulator is the
FDIC, the OCC, or the Board of Gov-
ernors of the Federal Reserve System.

(2) Capital calculated according to
GAAP, less intangible assets, as de-
fined by a Bank for members which are
not regulated by the OTS, the FDIC,
the OCC, or the Board of Governors of
the Federal Reserve System; provided
that a Bank shall include a member’s
purchased mortgage servicing rights to
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the extent such assets are included for
the purpose of meeting regulatory cap-
ital requirements.

[58 FR 29469, May 20, 1993, as amended at 58
FR 29477, May 20, 1993; 59 FR 2949, Jan. 20,
1994]

§935.2 Bank credit mission.

(a) The primary credit mission of the
Banks shall be to enhance the avail-
ability of residential mortgage credit.

(b) Each Bank shall fulfill its pri-
mary credit mission by:

(1) Providing a readily available, eco-
nomical and affordable source of funds
in the form of advances to its members;
and

(2) Offering such advances products
and programs that satisfy the credit
needs of its members.

(c) Notwithstanding paragraph (b) of
this section, each Bank shall place
such limitations on the making of ad-
vances to its members as shall:

(1) Be specifically prescribed by stat-
ute, regulation or policy;

(2) Protect the financial integrity of
the Bank and accommodate the prac-
tical constraints associated with the
Bank’s ability to raise funds; or

(3) Be required by the Board.

§935.3 Bank advances policy.

(a) Each Bank’s board of directors
shall adopt, and review at least semi-
annually, a policy on advances to mem-
bers consistent with the requirements
of the Act, this part, and policy guide-
lines of the Board. Each Bank shall
provide a copy of its advances policy,
and any revisions thereto, to the
Board.

(b) A Bank’s board of directors may
designate officers authorized to extend
or deny credit and take other action
consistent with the Bank’s advances
policy.

(c) A Bank may make exceptions to
its advances policy only with the ap-
proval of its board of directors, a com-
mittee thereof, or officers specifically
authorized by the board of directors to
approve such exceptions, provided that
any such exceptions shall comply with
the Act, this part and policy guidelines
of the Board.

(d) A Bank’s board of directors shall:

(1) Require the officers designated
pursuant to paragraph (b) of this sec-

§9354

tion to report promptly to it, or a des-
ignated committee of the board, all ac-
tions taken under this section; and

(2) Review such actions for compli-
ance with this section.

§935.4 Authorization and application
for advances; obligation to repay
advances.

(a) Application for advances. A Bank
may accept oral or written applica-
tions for advances from its members.

(b) Obligation to repay advances. (1) A
Bank shall require any member to
which an advance is made to enter into
a primary and unconditional obligation
to repay such advance and all other in-
debtedness to the Bank, together with
interest and any unpaid costs and ex-
penses in connection therewith, accord-
ing to the terms under which such ad-
vance was made or other indebtedness
incurred.

(2) Such obligations shall be evi-
denced by a written advances agree-
ment that shall be reviewed by the
Bank’s legal counsel to ensure such
agreement is in compliance with appli-
cable law.

(c) Secured advances. (1) Each Bank
shall make only fully secured advances
to its members as set forth in the Act,
the provisions of this part and policy
guidelines established by the Board.

(2) The Bank shall execute a written
security agreement with each borrow-
ing member which establishes the
Bank’s security interest in collateral
securing advances.

(3) Such written security agreement
shall, at a minimum, describe the type
of collateral securing the advances and
give the Bank a perfectible security in-
terest in the collateral.

(d) Approval—(1) By the Bank’s board
of directors. Applications for advances,
advances agreements and security
agreements shall be in substantially
such form as approved by the Bank’s
board of directors, or a committee
thereof specifically authorized by the
board of directors to approve such
forms.

(2) By the Board. Each Bank’s forms
for all advances applications, advances
agreements and security agreements
are deemed approved by the Board if
such forms are consistent with the re-
quirements of this part. Each Bank
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shall provide copies of its current
forms for all advances agreements and
security agreements, and any sub-
stantive revisions thereto, to the
Board.

§935.5 Limitations on access to ad-
vances.

(a) Credit underwriting. A Bank, in its
discretion, may:

(1) Limit or deny a member’s applica-
tion for an advance if, in the Bank’s
judgment, such member:

(i) Is engaging or has engaged in any
unsafe or unsound banking practices;

(i) Has inadequate capital;

(iii) Is sustaining operating losses;

(iv) Has financial or managerial defi-
ciencies, as determined by the Bank,
that bear upon the member’s credit-
worthiness; or

(v) Has any other deficiencies, as de-
termined by the Bank; or

(2) Approve a member’s application
for an advance subject to such addi-
tional terms as the Bank may pre-
scribe, pursuant to the provisions of
the Act, this part and any policy guide-
lines of the Board; and

(3) Make advances and renewals only
if the Bank determines that it may
safely make such advance or renewal
to the member, including advances and
renewals made pursuant to this sec-
tion.

(b) New advances to members without
positive tangible capital. (1) A Bank shall
not make a new advance to a member
without positive tangible capital un-
less the member’s appropriate federal
banking agency or insurer requests in
writing that the Bank make such ad-
vance. The Bank shall promptly pro-
vide the Finance Board with a copy of
any such request.

(2) A Bank shall use the most re-
cently available Thrift Financial Re-
port, Report of Condition, and Income
or other regulatory report of financial
condition to determine whether a
member has positive tangible capital.

(c) Renewals of advances to members
without positive tangible capital—(1) Re-
newal for 30-day terms. A Bank may
renew outstanding advances, for suc-
cessive terms of up to 30 days each, to
a member without positive tangible
capital; provided, however, that a Bank
shall honor any written request of the

12 CFR Ch. IX (1-1-97 Edition)

appropriate federal banking agency or
insurer that the Bank not renew such
advances.

(2) Renewal for longer than 30-day
terms. A Bank may renew outstanding
advances to a member without positive
tangible capital for a term greater
than 30 days at the written request of
the appropriate federal banking agency
or insurer.

(d) Advances to capital deficient but
solvent members. (1) Except as provided
in paragraph (d)(2)(i) of this section, a
Bank may make a new advance or
renew an outstanding advance to a cap-
ital deficient member that has positive
tangible capital.

(2)(i) A Bank shall not lend to a cap-
ital deficient member that has positive
tangible capital if it receives written
notice from the appropriate federal
banking agency or insurer that the
member’s use of Bank advances has
been prohibited. The Bank shall
promptly provide the Finance Board
with a copy of any such notice.

(ii) A Bank may resume lending to
such a capital deficient member if the
Bank receives a written statement
from the appropriate federal banking
agency or insurer which re-establishes
the member’s ability to use advances.

(e) Reporting. (1) Each Bank shall pro-
vide the Finance Board with a monthly
report of the advances and commit-
ments outstanding to each of its mem-
bers.

(2) Such monthly report shall be in a
format or on a form prescribed by the
Finance Board.

(3) Each Bank shall, upon written re-
quest from a member’s appropriate fed-
eral banking agency or insurer, provide
to such entity information on advances
and commitments outstanding to the
member.

(f) Members without federal regulators.
In the case of members that are not
federally insured depository institu-
tions, the references in paragraphs (b),
(c), (d) and (e) of this section to ‘‘appro-
priate federal banking agency or in-
surer’” shall mean the member’s state
regulator acting in a capacity similar
to an appropriate federal banking agen-
Ccy or insurer.
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(g) Advance commitments. (1) In the
event that a member’s access to ad-
vances from a Bank is restricted pursu-
ant to this section, the Bank shall not
fund outstanding commitments for ad-
vances not exercised prior to the impo-
sition of the restriction. This require-
ment shall apply to all advance com-
mitments made by a Bank after August
25, 1993.

(2) Each Bank shall include the stipu-
lation contained in paragraph (g)(1) of
this section as a clause in either:

(i) The written advances agreement
required by §935.4(b)(2) of this part; or

(if) The written advances application
required by §935.4(a) of this part.

[58 FR 29469, May 20, 1993, as amended at 59
FR 2949, Jan. 20, 1994]

8§935.6 Terms and conditions for ad-
vances.

(a) Advance maturities. Each Bank
shall offer advances with maturities of
up to ten years, and may offer ad-
vances with longer maturities consist-
ent with the safe and sound operation
of the Bank.

(b) Advance pricing—(1) General. Each
Bank shall price its advances to mem-
bers taking into account the following
factors:

(i) The marginal cost to the Bank of
raising matching maturity funds in the
marketplace; and

(ii) The administrative and operating
costs associated with making such ad-
vances to members.

(2) Differential pricing. (i) Each Bank
may, in pricing its advances, distin-
guish among members based upon its
assessment of:

(A) The credit and other risks to the
Bank of lending to any particular
member; or

(B) Other reasonable criteria that
may be applied equally to all members.

(if) Each Bank shall include in the
advances policy required by §935.3(a) of
this part, standards and criteria for
such differential pricing and shall
apply such standards and criteria con-
sistently and without discrimination
to all members applying for advances.

(3) Affordable Housing Program ad-
vances. The advance pricing policies
and procedures contained in paragraph
(b)(1) of this section shall not apply in
the case of a Bank’s AHP advances

§935.6

made pursuant to part 960 of this chap-
ter.

(c) Authorization for pricing advances.
(1) A Bank’s board of directors, a com-
mittee thereof, or the Bank’s presi-
dent, if so authorized by the Bank’s
board of directors, shall set the rates of
interest on advances consistent with
paragraph (b) of this section.

(2) A Bank president authorized to
set interest rates on advances pursuant
to this paragraph (c) may delegate any
part of such authority to any officer or
employee of the Bank.

(d) Putable advances—(1) Disclosure. A
Bank that offers a putable advance to a
member shall disclose in writing to
such member the type and nature of
the risks associated with putable ad-
vance funding. The disclosure should
include detail sufficient to describe
such risks.

(2) Replacement funding. If a Bank ter-
minates a putable advance prior to the
stated maturity date of such advance,
the Bank shall offer to provide replace-
ment funding to the member.

(i) Term to maturity. At the option of
the member, a Bank shall offer replace-
ment funding:

(A) For the remaining term to matu-
rity of the putable advance; or

(B) For a term to maturity agreed
upon between the Bank and the mem-
ber.

(i) Interest rate. At the option of the
member, a Bank shall price replace-
ment funding:

(A) At the market rate of interest; or

(B) At a predetermined rate of inter-
est agreed upon between the Bank and
the member.

(iii) Conversion. For purposes of this
part, replacement funding shall be con-
sidered the conversion of an outstand-
ing advance, and shall not be consid-
ered the renewal of an existing advance
or the extension of a new advance.

(3) Definition. For purposes of this
paragraph (d), the term putable advance
means an advance that a Bank may, at
its discretion, terminate and require
the member to repay prior to the stat-
ed maturity date of the advance.

[58 FR 29469, May 20, 1993, as amended at 61
FR 52687, Oct. 8, 1996]
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8§935.7 Interest rates on Community
Investment Program advances.

Each Bank shall price its CIP ad-
vances as provided in §935.6 of this
part, provided that the cost of such CIP
advances shall not exceed the Bank’s
cost of issuing consolidated obligations
of comparable maturity, taking into

account reasonable administrative
costs.
§935.8 Fees.

(a) Fees in advances policy. All fees
charged by each Bank and any sched-
ules or formulas pertaining to such fees
shall be included in the Bank’s ad-
vances policy required by §935.3(a) of
this part. Any such fee schedules or
formulas shall be applied consistently
and without discrimination to all
members.

(b) Prepayment fees. (1) Each Bank
shall establish and charge a prepay-
ment fee pursuant to a specified for-
mula which sufficiently compensates
the Bank for providing a prepayment
option on an advance, and which acts
to make the Bank financially indiffer-
ent to the borrower’s decision to repay
the advance prior to its maturity date.

(2) Prepayment fees are not required
for:

(i) Advances with original terms to
maturity or repricing periods of six
months or less;

(if) Advances funded by callable debt;
or

(iii) Advances which are otherwise
appropriately hedged so that the Bank
is financially indifferent to their pre-
payment.

(3) The board of directors of each
Bank, a designated committee thereof,
or officers specifically authorized by
the board of directors, may waive a
prepayment fee only if such prepay-
ment will not result in an economic
loss to the Bank. Any such waiver
must subsequently be ratified by the
board of directors.

(4) A Bank, in determining whether
or not to waive a prepayment fee, shall
apply consistent standards to all of its
members.

(c) Commitment fees. Each Bank may
charge a fee for its commitment to
fund an advance.

12 CFR Ch. IX (1-1-97 Edition)

(d) Other fees. Each Bank is author-
ized to charge other fees as it deems
necessary and appropriate.

§935.9 Collateral.

(a) Eligible security for advances. At
the time of origination or renewal of
an advance, each Bank shall obtain,
and thereafter maintain, a security in-
terest in collateral that meets the re-
quirements of one or more of the fol-
lowing categories:

(1) Mortgage loans and privately issued
securities. (i) Fully disbursed, whole
first mortgage loans on improved resi-
dential real property not more than 90
days delinquent; or

(ii) Privately issued mortgage-backed
securities, excluding the following:

(A) Securities which represent a
share of only the interest payments or
only the principal payments from the
underlying mortgage loans;

(B) Securities which represent a sub-
ordinate interest in the cash flows
from the underlying mortgage loans;

(C) Securities which represent an in-
terest in any residual payments from
the underlying pool of mortgage loans;
or

(D) Such other high-risk securities as
the Board in its discretion may deter-
mine.

(2) Agency securities. Securities is-
sued, insured or guaranteed by the
United States Government, or any
agency thereof, including without limi-
tation mortgage-backed securities, as
defined in §935.1 of this part, issued or
guaranteed by:

(i) The Federal Home Loan Mortgage
Corporation;

(if) The Federal National Mortgage
Association; or

(iii) The Government National Mort-
gage Association.

(3) Deposits. Deposits in a Bank.

(4) Other collateral. (i) Except as pro-
vided in paragraph (a)(4)(iii) of this sec-
tion, other real estate-related collat-
eral acceptable to the Bank if:

(A) Such collateral has a readily as-
certainable value; and

(B) The Bank can perfect a security
interest in such collateral.

(ii) Eligible other real estate-related
collateral may include, but is not lim-
ited to:
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(A) Privately issued mortgage-
backed securities not otherwise eligi-
ble under paragraph (a)(1)(ii) of this
section;

(B) Second mortgage loans, including
home equity loans;

(C) Commercial real estate loans; and

(D) Mortgage loan participations.

(iii) A Bank shall not permit the ag-
gregate amount of outstanding ad-
vances to any one member, secured by
such other real estate-related collat-
eral, to exceed 30 percent of such mem-
ber’s capital, as calculated according
to GAAP, at the time the advance is is-
sued or renewed.

(b) Bank restrictions on eligible collat-
eral. A Bank at its discretion may fur-
ther restrict the types of eligible col-
lateral acceptable to the Bank as secu-
rity for an advance, based upon the
creditworthiness or operations of the
borrower, the quality of the collateral,
or other reasonable criteria.

(c) Additional collateral. The provi-
sions of paragraph (a) of this section
shall not affect the ability of any Bank
to take such steps as it deems nec-
essary to protect its secured position
on outstanding advances, including re-
quiring additional collateral, whether
or not such additional collateral con-
forms to the requirements for eligible
collateral in paragraph (a) of this sec-
tion or section 10 of the Act (12 U.S.C.
1430).

(d) Bank stock as collateral. (1) Pursu-
ant to section 10(c) of the Act (12
U.S.C. 1430(c)), a Bank shall have a lien
upon, and shall hold, the stock of a
member in the Bank as further collat-
eral security for all indebtedness of the
member to the Bank.

(2) The written security agreement
used by the Bank shall provide that the
borrowing member’s Bank stock is as-
signed as additional security by the
member to the Bank.

(3) The security interest of the Bank
in such member’s Bank stock shall be
entitled to the priority provided for in
section 10(f) of the Act (12 U.S.C.
1430(f)).

(e) Collateral security requiring formal
approval. No home mortgage loan oth-
erwise eligible to be accepted as collat-
eral for an advance by a Bank under
this section shall be accepted as collat-
eral for an advance if any director, offi-
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cer, employee, attorney or agent of the
Bank or of the borrowing member is
personally liable thereon, unless the
board of directors of the Bank has spe-
cifically approved such acceptance by
formal resolution, and the Board has
endorsed such resolution.

§935.10 Banks as secured creditors.

(a) Except as provided in paragraph
(b) of this section, notwithstanding any
other provision of law, any security in-
terest granted to a Bank by a member,
or by an affiliate of such member, shall
be entitled to priority over the claims
and rights of any party, including any
receiver, conservator, trustee or simi-
lar party having rights of a lien credi-
tor, to such collateral.

(b) A Bank’s security interest as de-
scribed in paragraph (a) of this section
shall not be entitled to priority over
the claims and rights of a party that:

(1) Would be entitled to priority
under otherwise applicable law; and

(2) Is an actual bona fide purchaser
for value of such collateral or is an ac-
tual secured party whose security in-
terest in such collateral is perfected in
accordance with applicable state law.

§935.11 Pledged
tion.

(a) Collateral safekeeping. (1) A Bank
may permit a member that is a deposi-
tory institution to retain documents
evidencing collateral pledged to the
Bank, provided that the Bank and such
member have executed a written secu-
rity agreement pursuant to §935.4(c) of
this part whereby such collateral is re-
tained solely for the Bank’s benefit and
subject to the Bank’s control and di-
rection.

(2) A Bank shall take any steps nec-
essary to ensure that its security inter-
est in all collateral pledged by non-de-
pository institutions for an advance is
as secure as its security interest in col-
lateral pledged by depository institu-
tions.

(3) A Bank may at any time perfect
its security interest in collateral secur-
ing an advance to a member.

(b) Collateral verification. Each Bank
shall establish written procedures,
with standards similar to those estab-
lished by the Auditing Standards Board
of the American Institute of Certified

collateral; verifica-
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Public Accountants, for verifying the
existence of collateral securing the
Bank’s advances, and shall regularly
verify the existence of the collateral
securing its advances in accordance
with such procedures.

§935.12 Collateral valuation; apprais-
als.

(a) Each Bank shall establish written
procedures for determining the value of
the collateral securing the Bank’s ad-
vances, and shall determine the value
of such collateral in accordance with
such procedures.

(b) Each Bank shall apply the valu-
ation procedures consistently and fair-
ly to all borrowing members, and the
valuation ascribed to any item of col-
lateral by the Bank shall be conclusive
as between the Bank and the member.

(c) A Bank may require a member to
obtain an appraisal of any item of col-
lateral, and to perform such other in-
vestigations of collateral as the Bank
deems necessary and proper.

§935.13 Restrictions on advances to
members that are not qualified
thrift lenders.

(a) Restrictions on advances to non-
QTL members. (1) Except as provided in
paragraphs (a)(4) and (a)(5) of this sec-
tion, a Bank may make or renew an ad-
vance to a non-QTL member only
under the following conditions:

(i) The advance is for the purpose of
purchasing or funding new or existing
residential housing finance assets, as
determined pursuant to paragraph
(a)(2) of this section;

(ii) The member holds Bank stock at
the time it receives the advance in an
amount equal to at least five percent of
the outstanding principal amount of
the member’s total advances, divided
by such member’s ATIP, calculated
pursuant to paragraph (a)(3) of this sec-
tion; and

(iii) Making the advance will not
cause the aggregate amount of ad-
vances issued by the twelve Banks to
non-QTL members to exceed 30 percent
of the aggregate amount of the twelve
Banks’ total outstanding advances.

(2) Prior to approving an application
for an advance by a non-QTL member,
a Bank shall determine that the prin-
cipal amount of all advances outstand-

12 CFR Ch. IX (1-1-97 Edition)

ing to the member at the time the ad-
vance is requested does not exceed the
total book value of residential housing
finance assets held by such member,
which shall be determined using the
most recent Report of Condition and
Income or financial statement made
available by the member.

(3) A Bank shall calculate each non-
savings association member’s ATIP at
least annually, between January 1 and
April 15, based upon financial data as
of December 31 of the prior calendar
year. The Bank may, in its discretion,
calculate a member’s ATIP more fre-
quently than annually.

(4) The requirements of paragraphs
(@) (1), (2, and (3) of this section shall
not apply to:

(i) A savings bank, as defined in sec-
tion 3(g) of the Federal Deposit Insur-
ance Act, as amended (12 U.S.C.
1813(g)); or

(if) A Federal savings association in
existence as such on August 9, 1989
that:

(A) Was a state chartered savings
bank or cooperative bank before Octo-
ber 15, 1982; or

(B) Acquired its principal assets from
an institution that was a state char-
tered savings bank or cooperative bank
before October 15, 1982.

(5) The requirements of paragraph
(a)(2) of this section shall not apply to
applications from non-savings associa-
tion members for AHP or CIP ad-
vances.

(b) Priority for QTL members. (1) Ex-
cept as provided in paragraph (b)(3) of
this section, if a Bank is unable to
meet the aggregate advance demand of
all of its members, the Bank shall give
priority to applications for advances
from its QTL members, subject to the
following considerations:

(i) The effect of making the advances
on the financial integrity of the Bank;
(if) The member’s creditworthiness;

(iii) The availability of funding with
maturities compatible with advances
applications; and

(iv) Any other factors that the Bank
determines to be relevant.

(2) The institutions identified in
paragraph (a)(4) of this section shall be
treated as QTLs for purposes of this
paragraph (b).
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(3) The requirement of paragraph
(b)(1) of this section shall not apply to
a Bank’s special, or otherwise limited,
advance offerings.

(c) Additional restrictions on advances
to non-QTL savings associations. (1) Ei-
ther the Bank’s written advances
agreement required by §935.4(b)(2) of
this part or the written advances appli-
cation authorized in §935.4(a) of this
part shall require that each savings as-
sociation member, which pursuant to
the QTL requirements of the OTS be-
comes ineligible for Bank advances,
immediately provide its Bank with
written notification of its ineligibility.

(2) Except as requested in writing by
the OTS, or as authorized in §935.18(c)
of this part, a Bank shall not make an
advance to a savings association mem-
ber after receiving written notification
from such member or from the OTS
that such member is ineligible for ad-
vances pursuant to the QTL require-
ments of the OTS.

(d) Repayment of advances by non-QTL
savings association members. (1) Each
Bank, if informed by a savings associa-
tion member or the OTS that the mem-
ber has failed to regain its QTL status
and is required to repay said member’s
advances prior to maturity, shall, in
conjunction with the non-QTL savings
association member, develop a sched-
ule for the prompt and prudent repay-
ment of any outstanding advances held
by that member, consistent with the
member’s and the Bank’s safe and
sound operations.

(2) The schedule agreed to under
paragraph (d)(1) of this section shall be
provided promptly by the Bank to the
Board and the OTS.

(e) Advance commitments. Either the
Bank’s written advances agreement re-
quired by §935.4(b)(2) of this part or the
written advances application author-
ized in §935.4(a) of this part shall stipu-
late that the Bank shall not honor ad-
vance commitments previously made
to members whose access to advances
is subsequently restricted pursuant to
paragraphs (a) or (c) of this section.

§935.14 Limitations on long-term ad-
vances.

(a) A Bank shall make long-term ad-
vances only for the purpose of enabling
a member to purchase or fund new or

§935.16

existing residential housing finance as-
sets.

(b) (1) Prior to approving an applica-
tion for a long-term advance, a Bank
shall determine that the principal
amount of all long-term advances cur-
rently held by the member does not ex-
ceed the total book value of residential
housing finance assets held by such
member. The Bank shall determine the
total book value of such residential
housing finance assets, using the most
recent Thrift Financial Report, Report
of Condition and Income, or financial
statement made available by the mem-
ber.

(2) Applications for AHP and CIP ad-
vances are exempt from the require-
ments of this section.

§935.15 Capital stock requirements;
unilateral redemption of excess
stock.

(a) Capital stock requirement for ad-
vances. (1) At no time shall the aggre-
gate amount of outstanding advances
made by a Bank to a member exceed 20
times the amount paid in by such
member for capital stock in the Bank.

(2) A non-QTL member shall hold
stock in the Bank at the time it re-
ceives an advance in an amount equal
to at least the amount of stock re-
quired to be held pursuant to
§935.13(a)(1)(ii) of this part.

(b) Unilateral redemption of excess
stock. A Bank, after providing 15 cal-
endar days advance written notice to a
member, may unilaterally redeem that
amount of the member’s Bank stock
that exceeds the stock requirements
set forth in paragraph (a) of this sec-
tion or, in the case of a non-QTL mem-
ber, the stock requirements set forth in
§935.13(a)(1)(ii) of this part, provided
the minimum amount required in sec-
tions 6(b)(1) and 10(e)(3) of the Act is
maintained. The Banks shall have the
discretion to determine the timing of
such unilateral redemption, provided
that the Bank’s redemption policy is
consistent with the requirement of sec-
tion 7(j) of the Act (12 U.S.C. 1427(j))
which provides for fair and impartial
treatment of all members.

§935.16 Advance participations.

A Bank may allow any other Bank to
purchase a participation interest in
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any advance, and any other Bank may
accept a participation interest therein,
together with an appropriate assign-
ment of security therefor, subject to
the approval of the boards of directors
of the relevant Banks.

8§935.17 Intradistrict transfer of ad-
vances.

(a) Advances held by members. A Bank
may allow one of its members to as-
sume an advance extended by the Bank
to another of its members, provided the
assumption complies with the require-
ments of this part governing the issu-
ance of new advances. A Bank may
charge an appropriate fee for process-
ing the transfer.

(b) Advances held by nonmembers. A
Bank may allow one of its members to
assume an advance held by a nonmem-
ber, provided the advance was origi-
nated by the Bank and provided the as-
sumption complies with the require-
ments of this part governing the issu-
ance of new advances. A Bank may
charge an appropriate fee for process-
ing the transfer.

[59 FR 2950, Jan. 20, 1994]

§935.18 Special
associations.

(a) Eligible institutions. (1) A Bank,
upon receipt of a written request from
the Director of the OTS, may make
short-term advances to a savings asso-
ciation member.

(2) Such request must certify that
the member:

(i) Is solvent but presents a super-
visory concern to the OTS because of
the member’s financial condition; and

(ii) Has reasonable and demonstrable
prospects of returning to a satisfactory
financial condition.

(b) Terms and conditions. Advances
made by a Bank to a member savings
association under this section shall:

(1) Be subject to all applicable collat-
eral requirements of the Bank, this
part and section 10(a) of the Act (12
U.S.C. 1430(a)); and

(2) Be at the interest rate applicable
to advances of similar type and matu-
rity that are made available to other
members that do not pose such a super-
visory concern.

advances to savings

12 CFR Ch. IX (1-1-97 Edition)

§935.19 Liquidation of advances upon
termination of membership.

If an institution’s membership in a
Bank is terminated, the Bank shall de-
termine an orderly schedule for lig-
uidating any indebtedness of such
member to the Bank; this section shall
not require a Bank to call any such in-
debtedness prior to maturity of the ad-
vance. The Bank shall deem any such
liquidation a prepayment of the mem-
ber’s indebtedness, and the member
shall be subject to any fees applicable
to such prepayment.

Subpart B—Advances to
Nonmembers

§935.20 Scope.

The requirements of subpart A of this
part apply to this subpart, except as
otherwise provided in §935.21 and
§935.22 of this subpart.

[58 FR 29477, May 20, 1993]

§935.21 Advances to the Savings Asso-
ciation Insurance Fund.

(a) A Bank may, upon receipt of a
written request from the FDIC, make
advances to the FDIC for the use of the
Savings Association Insurance Fund.
The Bank shall provide a copy of such
request to the Board.

(b) Such advances shall:

(1) Bear a rate of interest not less
than the Bank’s marginal cost of funds,
taking into account the maturities in-
volved and reasonable administrative
costs;

(2) Be for a maturity acceptable to
the Bank;

(3) Be subject to any prepayment,
commitment or other appropriate fees
of the Bank; and

(4) Be adequately secured by collat-
eral acceptable to the Bank.

§935.22 Advances to nonmember mort-
gagees.

(a) Authority. Subject to the provi-
sions of the Act and this part, a Bank
may make advances to an entity that
is not a member of the Bank if the en-
tity qualifies as a nonmember mortga-
gee pursuant to section 10b(a) of the
Act, as amended (12 U.S.C. 1430b(a)),
and paragraph (b) of this section. A
Bank may lend only to a nonmember
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mortgagee whose principal place of
business, as defined in part 933 of this
chapter, is located in the Bank’s dis-
trict.

(b) Eligible nonmember mortgagee. To
qualify for an advance as a nonmember
mortgagee, an entity must meet the
following requirements:

(1) Charter. It must be chartered
under law and have succession. A cor-
poration, another entity that has
rights, characteristics and powers
under applicable law similar to those
granted a corporation, or a government
agency, meets this requirement;

(2) Regulation. It must be subject,
pursuant to statute or regulation, to

the inspection and supervision of a
Federal, state or local government
agency;

(3) Housing finance activity. (i) The en-
tity’s principal activity in the mort-
gage field must consist of lending its
own funds, which may include appro-
priated funds in the case of a Federal,
state or local government agency;

(ii) An entity meets the requirement
in paragraph (b)(3)(i) of this section,
notwithstanding that the majority of
its total operations are unrelated to
mortgage lending, if the majority of its
mortgage activity conforms to this re-
quirement;

(iii) An entity that acts principally
as a broker for others making mort-
gage loans, or whose principal activity
is to make mortgage loans for the ac-
count of others, does not meet the re-
quirement in paragraph (b)(3)(i) of this
section; and

(4) HUD approval. The entity must be
approved by the Department of Hous-
ing and Urban Development (HUD) as a
“mortgagee’ pursuant to HUD regula-
tions (24 CFR part 202), under title Il of
the National Housing Act (12 U.S.C.
1707 through 1715z-20).

(c) Determination of nonmember mort-
gagee and SHFA eliqibility. (1) To qualify
for advances under section 10b of the
Act (12 U.S.C. 1430b), an applicant must
be certified as an eligible nonmember
mortgagee by the Board or its des-
ignee.

(2) A nonmember seeking access to
advances under section 10b of the Act
shall submit to the appropriate Bank:

§935.22

(i) Documentation evidencing that it
meets all of the requirements in
§935.22(b) of this part; and

(ii) Financial or other information,
as required by the Bank, that will en-
able the Bank to determine that ad-
vances may be safely made to the non-
member.

(3) A nonmember seeking access to
advances as a SHFA under section
10b(b) of the Act (12 U.S.C. 1430b(b))
shall submit to the appropriate Bank
documentation evidencing that it is a
SHFA as defined in §935.1 of this part.

(4) The appropriate Bank shall be the
Bank whose district includes the state
where the nonmember’s principal place
of business, as defined in part 933 of
this chapter, is located.

(5) The documentation submitted to
the Bank by the nonmember, and the
Bank’s evaluation of the nonmember’s
financial condition, shall be forwarded
by the Bank to the Board for review
and approval.

(6) The Board will notify the Bank of
the Board’s determination regarding
the nonmember’s eligibility to receive
advances under section 10b(a) and (b) of
the Act.

(d) Eligible collateral for advances to
nonmember mortgagees—(1) General. A
Bank may grant an advance to a non-
member mortgagee pursuant to this
section on the security of the following
collateral:

(i) Mortgage loans insured by the
Federal Housing Administration of
HUD, pursuant to title Il of the Na-
tional Housing Act (12 U.S.C. 1707
through 1715z-20); or

(i) Securities representing an inter-
est in the principal and interest pay-
ments due on a pool of mortgage loans,
all of which mortgage loans meet the
requirements of paragraph (d)(1)(i) of
this section. A Bank shall require a
nonmember mortgagee using collateral
as described in this paragraph (d)(1)(ii)
to provide evidence that such securi-
ties are backed solely by mortgages of
the type described in paragraph (d)(1)(i)
of this section.

(2) Additional eligible collateral for spe-
cial advances to SHFAs—(i) Eligible col-
lateral. Advances made to SHFAs for
the purpose of facilitating mortgage
lending that benefits individuals or
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families meeting the income require-
ments set forth in 26 U.S.C. 142(d) or
143(f) may also be secured by:

(A) Collateral described in §935.9(a)
(1) or (2) of this part; or

(B) Other real estate-related collat-
eral, eligible under §935.9(a) (4) of this
part, provided such collateral is com-
prised of mortgage loans on one-to-four
family or multifamily property and the
acceptance of such collateral will not
increase the total amount of advances
to such SHFA secured by such collat-
eral beyond 30 percent of the SHFA'’s
GAAP capital, as computed by the
Bank.

(i) Use of funds. Prior to making an
advance pursuant to this paragraph
(d)(2), a Bank shall obtain written cer-
tification from the SHFA that the ad-
vance proceeds shall be used for the
purpose described in paragraph (d)(2)(i)
of this section.

(e) Terms and conditions—(1) General.
A Bank, in its discretion, shall deter-
mine whether, and on what terms, it
will make advances to eligible non-
member mortgagees, subject to the
provisions of this paragraph (e).

(2) Advance pricing—(i) Costs. Each
Bank making an advance to a nonmem-
ber mortgagee:

(A) Shall price such advance to cover
the funding, operating and administra-
tive costs associated with making the
advance; and

(B) May price such advance to reflect
the credit risk of lending to the non-
member mortgagee, and may apply
other reasonable differential pricing
criteria associated with such lending,
provided each Bank applies such pric-
ing criteria equally to all of its non-
member mortgagee borrowers.

(ii) Compensation for lack of capital in-
vestment. (A) The price of an advance to
a nonmember mortgagee shall com-
pensate the Bank for the lack of a cap-
ital stock investment by the nonmem-
ber mortgagee in the Bank.

(B) A Bank may satisfy this require-
ment by requiring the nonmember
mortgagee to maintain with the Bank
a compensating balance. At the discre-
tion of the Bank, such compensating
balance may bear interest.

(3) Limits on advances. The principal
amount of any advance made to a non-
member mortgagee may not exceed 90

12 CFR Ch. IX (1-1-97 Edition)

percent of the unpaid principal of the
mortgage loans or securities described
in paragraph (d)(1) of this section that
are pledged as security for the advance.
This requirement does not apply to col-
lateral pledged by SHFAs to secure
special advances as described iIn
§935.22(d) (2) of this part.

(f) Loss of eligibility. (1) A Bank shall
require each nonmember mortgagee
that applies for an advance under this
section to agree in writing to inform
the Bank promptly of any change in its
status as a nonmember mortgagee.

(2) If a nonmember mortgagee bor-
rower ceases to fulfill the eligibility re-
quirements for a nonmember mortga-
gee pursuant to paragraph (b) of this
section, a Bank may not extend a new
advance or renew an existing advance
to such entity, until the entity has sat-
isfied the Board that the entity again
fulfills the requirements for a non-
member mortgagee contained in this
section.

(g9) Verification of nonmember mortga-
gee requirements. A Bank may, from
time to time, require a nonmember
mortgagee borrower to provide evi-
dence that such institution continues
to satisfy all of the qualifications and
requirements contained in this section.

[58 FR 29477, May 20, 1993]
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REQUIREMENTS
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long-term

§936.1 Definitions.

(a) Advance means a loan, provided
pursuant to a formal agreement sup-
ported by a promissory note and fully
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