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Subpart C—Rules Applicable to Voluntary
Decisional Proceedings

12.100 Scope and applicability of rules.
12.101 Functions and responsibilities of the

Judgment Officer.
12.102 Disqualification of Judgment Officer.
12.103 Filing of documents; subscription;

service.
12.104 Amendments to pleadings; motions.
12.105 Submission of proof only in documen-

tary or tangible form.
12.106 Final decision and order.

Subpart D—Rules Applicable to Summary
Decisional Proceedings

12.200 Scope and applicability of rules.
12.201 Functions and responsibilities of the

Judgment Officer.
12.202 Disqualification of Judgment Officer.
12.203 Filing of documents; subscription;

service.
12.204 Amended and supplemental pleadings.
12.205 Motions.
12.206 Pre-decision conferences.
12.207 Summary disposition.
12.208 Submissions of proof.
12.209 Oral testimony.
12.210 Initial decision.

Subpart E—Rules Applicable to Formal
Decisional Proceedings

12.300 Scope and applicability of rules.
12.301—12.302 [Reserved]
12.303 Pre-decision conferences.
12.304 Functions and responsibilities of the

Administrative Law Judge.
12.305 Disqualification of Administrative

Law Judge.
12.306 Filing of documents; subscription;

service.
12.307 Amended and supplemental pleadings.
12.308 Motions.
12.309 Interlocutory review by the Commis-

sion.
12.310 Summary disposition.
12.311 Disposition of proceeding or issues

without oral hearing.
12.312 Oral hearing.
12.313 Subpoenas for attendance at an oral

hearing.
12.314 Initial decision.
12.315 Consequences of overstating damages

claims not in excess of $30,000.

Subpart F—Commission Review of
Decisions

12.400 Scope and applicability of rules.
12.401 Appeal to the Commission.
12.402 Appeal of disposition of less than all

claims or parties in a proceeding.
12.403 Commission review on its own mo-

tion.
12.404 The record of proceedings.

12.405 Leave to adduce additional evidence.
12.406 Final decision of the Commission.
12.407 Satisfaction of reparation award; en-

forcement; sanctions.
12.408 Delegation of authority to the Dep-

uty General Counsel for Opinions.

AUTHORITY: 7 U.S.C. 4a(j), 12(a)(5), and 18.

SOURCE: 49 FR 6621, Feb. 22, 1984, unless
otherwise noted.

Subpart A—General Information
and Preliminary Consideration
of Pleadings

§ 12.1 Scope and applicability of rules
of practice relating to reparations.

(a) Part 12 Reparation Rules. These
rules of practice are applicable to rep-
aration applications filed pursuant to
section 14 of the Commodity Exchange
Act, as amended, 7 U.S.C. section 18.
The rules in this part shall be con-
strued liberally so as to secure the
just, speedy and inexpensive deter-
mination of the issues presented with
full protection for the rights of all par-
ties.

(b) Other rules of practice. Unless spe-
cifically made applicable, other Rules
of Practice promulgated under the
Commodity Exchange Act, as amended,
shall not apply to reparation matters.

(c) Applicability of these part 12 Rep-
aration Rules. These rules shall apply in
their entirety to all reparation com-
plaints and matters relating thereto.

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9635, Mar. 1, 1994]

§ 12.2 Definitions.
For purposes of this part:

Act means the Commodity Exchange
Act, as amended, 7 U.S.C. 1, et seq.;

Administrative Law Judge means an
administrative law judge appointed
pursuant to the provisions of 5 U.S.C.
3105;

Commission means the Commodity
Futures Trading Commission;

Commission decisional employee means
an employee or employees of the Com-
mission who are or may reasonably be
expected to be involved in the decision-
making process in any proceeding, in-
cluding, but not limited to: A Judg-
ment Officer; members of the personal
staffs of the Commissioners, but not
the Commissioners themselves; mem-
bers of the staffs of the Administrative
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Law Judges, but not an Administrative
Law Judge; members of the staffs of
the Judgment Officers; members of the
Office of the General Counsel; members
of the staff of the Office of Proceed-
ings; and other Commission employees
who may be assigned to hear or to par-
ticipate in the decision of a particular
matter.

Complainant means a person who, in-
dividually or jointly with others, has
applied to the Commission for a rep-
aration award pursuant to section 14(a)
of the Act, but shall not include a cross
claimant or any other type of third
party claimant. The term ‘‘complain-
ant’’ under these rules applies equally
to two or more persons who have ap-
plied jointly for a reparation award;

Complaint means any document
which constitutes an application for a
reparation award pursuant to section
14(a) of the Act, regardless of whether
it is denominated as such;

Counterclaim means an application
for a reparation award by a respondent
against a complainant which satisfies
the requirements of § 12.19. A counter-
claim does not mean a cross claim or
other type of third party claim;

Director of the Office of Proceedings
means an employee of the Commission
who serves as the administrative head
of that Office, with responsibility and
authority to assure that these part 12
Reparation Rules are administered in a
manner which will effectuate the pur-
poses of section 14(b) of the Act. The
Director is authorized to convene
meetings of all personnel in the Office
of Proceedings, including Administra-
tive Law Judges and their personally
assigned law clerks. The Director shall
have the authority to delegate his du-
ties to administer §§ 12.15, 12.24, 12.26
and 12.27, and, shall have the authority
to assign and, if necessary, reassign the
duties of, and set reasonable standards
for performance for, all personnel in
the Office, including the Judgment Of-
ficers, but not including Administra-
tive Law Judges and their personally
assigned law clerks;

Ex parte communication means an oral
or written communication not on the
public record with respect to which
reasonable prior notice to all parties is
not given, but does not include:

(1) A discussion, after consent has
been obtained from all of the named
parties, between a party and a Judg-
ment Officer or Administrative Law
Judge, or the staffs of the foregoing,
pertaining solely to the possibility of
settling the case without the need for a
decision;

(2) Requests for status reports, in-
cluding questions relating to service of
the complaint, and the registration
status of any persons, on any matter or
proceeding covered by these rules; or

(3) Requests made to the Office of
Proceedings or the Office of the Gen-
eral Counsel for interpretation of these
rules.

Formal decisional procedure means,
where the amount of total damages
claimed exceeds $30,000, exclusive of in-
terest and costs, a procedure elected by
the complainant or a respondent where
the parties may be granted an oral
hearing. A formal decisional proceed-
ing is governed by subpart E;

Hearing means that part of a proceed-
ing which involves the submission of
proof, either by oral presentation or
written submission;

Interested person means any party,
and includes any person or agency per-
mitted limited participation or to
state views in a reparation proceeding,
or other person who might be adversely
affected or aggrieved by the outcome of
a proceeding (including the officers,
agents, employees, associates, affili-
ates, attorneys, accountants or other
representatives of such persons), and
any other person having a direct or in-
direct pecuniary or other interest in
the outcome of a proceeding;

Judgment Officer means an employee
of the Commission who is authorized to
conduct the proceeding and render a
decision in a summary decisional pro-
ceeding or a voluntary decisional pro-
ceeding. In appropriate circumstances,
the functions of a Judgment Officer
may be performed by an Administra-
tive Law Judge;

Office of the General Counsel refers to
the members of the Commission’s staff
who provide assistance to the Commis-
sion in its direct review of any proceed-
ing conducted pursuant to these rules;

Office of Proceedings means that Of-
fice within the Commission comprised
of the Administrative Law Judges,
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Judgment Officers, the Director of that
Office, the Proceedings Clerk, and
members of the staffs of the foregoing,
which administers these part 12 Rep-
aration Rules, other than the rules au-
thorizing direct review by the Commis-
sion;

Order means the whole or any part of
a final procedural or substantive dis-
position of a reparation proceeding by
the Commission, an Administrative
Law Judge, a Judgment Officer, or the
Proceedings Clerk;

Party means a complainant, respond-
ent or any other person or agency
named or admitted as a party in a rep-
aration matter;

Person means any individual, associa-
tion, partnership, corporation or trust;

Pleading means the complaint, the
answer to the complaint, any supple-
ment or amendment thereto, and any
reply to the foregoing;

Proceeding means a case in which the
pleadings have been forwarded and in
which a procedure has been commenced
pursuant to § 12.26;

Proceedings Clerk means that member
of the Commission’s staff in the Office
of Proceedings who shall maintain the
Commission’s reparation docket, as-
sign reparation cases to an appropriate
decisionmaking official, and act as cus-
todian of the records of proceedings;

Punitive damages means damages
awarded (no more than two times the
amount of actual damages) in the case
of any action arising from a willful and
intentional violation in the execution
of an order on the floor of a contract
market. An order does not have to be
actually executed to render a violation
subject to punitive damages. As a pre-
requisite to an award of punitive dam-
ages, a complainant must claim actual
and punitive damages, prove actual
damages, and demonstrate that puni-
tive damages are appropriate;

Registrant means any person who—
(1) Was registered under the Act at

the time of the alleged violation;
(2) Is subject to reparation proceed-

ings by virtue of section 4m of the
Commodity Exchange Act, regardless
of whether such person was ever reg-
istered under the Act; or

(3) Is otherwise subject to reparation
proceedings under the Act;

Reparation award means the amount
of monetary damages a party may be
ordered to pay;

Respondent means any person or per-
sons against whom a complainant
seeks a reparation award pursuant to
section 14(a) of the Act;

Summary decisional procedure means,
where the amount of total damages
claimed does not exceed $30,000, exclu-
sive of interest and costs, a procedure
elected by the complainant or the re-
spondent wherein an oral hearing need
not be held and proof in support of each
party’s case may be supplied in the
form and manner prescribed by § 12.208.
A summary decisional proceeding is
governed by subpart D;

Voluntary decisional procedure means,
regardless of the amount of damages
claimed, a procedure which the com-
plainant and the respondent have cho-
sen voluntarily to submit their claims
and counterclaims, allowable under
these rules, for an expeditious resolu-
tion by a Judgment Officer. By electing
the voluntary decisional procedure,
parties agree that a decision issued by
a Judgment Officer shall be without ac-
companying findings of fact and shall
be final without right of Commission
review or judicial review. A voluntary
decisional proceeding is governed by
subpart C of these rules.

[59 FR 9635, Mar. 1, 1994]

§ 12.3 Business address; hours.
The principal office of the Commis-

sion is located at Three Lafayette Cen-
tre, 1155 21st Street, NW., Washington,
DC 20581. It is open each day, except
Saturdays, Sundays, and legal public
holidays, from 8:15 a.m. until at least
4:45 p.m., eastern standard time or
eastern daylight savings time, which-
ever is currently in effect in Washing-
ton, DC.

[49 FR 6621, Feb. 22, 1984, as amended at 60
FR 49335, Sept. 25, 1995]

§ 12.4 Suspension, amendment, revoca-
tion and waiver of rules.

(a) Suspension or change of rules.
These rules may, from time to time, be
suspended, amended or revoked in
whole or in part. Notice of such action
will be published in the FEDERAL REG-
ISTER.
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(b) Commission waiver of procedures. In
the interest of expediting decision or to
prevent undue hardship on any party or
for other good cause the Commission
may order the adoption of expedited
procedures, may waive any rule in this
part in a particular case, and may
order proceedings in accordance with
its direction upon a determination that
no party will be prejudiced thereby,
and that the ends of justice will be
served. Reasonable notice shall be
given to all parties of any action taken
pursuant to this provision.

§ 12.5 Computation of time.
(a) In general. In computing any pe-

riod of time prescribed by these rules
or allowed by the Commission, the Di-
rector of the Office of Proceedings, a
Judgment Officer, or an Administra-
tive Law Judge, the day of the act,
event, or default from which the des-
ignated period of time begins to run is
not to be included. The last day of the
period so computed is to be included
unless it is a Saturday, a Sunday, or a
legal holiday, in which event the period
runs until the end of the next day
which is not a Saturday, a Sunday or a
legal holiday.
Intermediate Saturday, Sundays, and
legal holidays shall be excluded from
the computation only when the period
of time prescribed or allowed is less
than seven (7) days.

(b) Date of service of orders. In com-
puting any period of time involving the
date of service of an order, the date of
service shall be the date the order is
served by the Proceedings Clerk,
which, unless otherwise indicated,
shall be the date stamped on the order
by the Proceedings Clerk.

[49 FR 6621, Feb. 22, 1984, as amended at 57
FR 20638, May 14, 1992]

§ 12.6 Extensions of time; adjourn-
ments; postponements.

(a) In general. Except as otherwise
provided by law or by these rules, for
good cause shown, the Commission, or
a Judgment Officer, Administrative
Law Judge, or the Director of the Of-
fice of Proceedings, before whom a
matter is then pending, on their own
motion or the motion of a party, may
at any time extend or shorten the time
limit prescribed by the rules for filing

any document. In any instance in
which a time limit is not prescribed for
an action to be taken concerning any
matter, the Commission or one of the
other officials mentioned above may
set a time limit for that action.

(b) Motions for extension of time. Ab-
sent extraordinary circumstances, in
any instance in which a time limit that
has been prescribed for an action to be
taken concerning any matter exceeds
seven days from the date of the order
establishing the time limit, requests
for extension of time shall be filed at
least five (5) days prior to the expira-
tion of the time limit and shall explain
why an extension of time is necessary.

[49 FR 6621, Feb. 22, 1984, as amended at 57
FR 20638, May 14, 1992; 59 FR 9636, Mar. 1,
1994]

§ 12.7 Ex parte communications in rep-
aration proceedings.

(a) Prohibitions against ex parte com-
munications. (1) No interested person
outside the Commission shall make or
knowingly cause to be made to any
Commissioner, Administrative Law
Judge, or Commission decisional em-
ployee an ex parte communication rel-
evant to the merits of a proceeding.

(2) No Commissioner, Administrative
Law Judge, or Commission decisional
employee shall make or knowingly
cause to be made to any interested per-
son outside the Commission an ex parte
communication relevant to the merits
of a proceeding.

(b) Procedures for handling ex parte
communications. A Commissioner, Ad-
ministrative Law Judge or Commission
decisional employee who receives, or
who makes or knowingly causes to be
made, an ex parte communication pro-
hibited by paragraph (a) of this section
shall:

(1) Place on the public record of the
proceeding:

(i) All such written communications;
(ii) Memoranda stating the substance

of all such oral communications; and
(iii) All written responses, and

memoranda stating the substance of all
oral responses, to the materials de-
scribed in paragraphs (b)(1) (i) and (ii)
of this section; and

(2) Promptly give written notice of
such communication and responses
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thereto to all parties to the proceed-
ings to which the communication or re-
sponses relate.

(c) Sanctions. (1) Upon receipt of an ex
parte communication knowingly made
or knowingly caused to be made by a
party in violation of the prohibition
contained in paragraph (a)(1) of this
section, the Commission, Administra-
tive Law Judge, or Judgment Officer
may, to the extent consistent with the
interests of justice and the policy of
the Act, require the party to show
cause why his claim or interest in the
proceeding should not be dismissed, de-
nied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation.

(2) Any attorney or accountant who
knowingly makes or knowingly causes
to be made, or who knowingly solicits
or knowingly causes the solicitation of,
an ex parte communication which vio-
lates the prohibitions contained in
paragraph (a) of this section may be
deemed to have engaged in unpro-
fessional conduct of the type pro-
scribed by 17 CFR 14.8(c).

(3) Any Commissioner, Administra-
tive Law Judge, or Commission
decisional employee who knowingly
makes or knowingly causes to be made,
or who knowingly solicits or know-
ingly causes the solicitation of, an ex
parte communication which violates
the prohibitions contained in para-
graph (a) of this section may be deemed
to have engaged in conduct of the type
proscribed by 5 CFR 2635.101(b).

(d) Applicability of prohibitions and
sanctions against ex parte communica-
tions. (1) The prohibitions of this sec-
tion against ex parte communications
shall apply:

(i) To any person who has actual
knowledge that a proceeding has been
or will be commenced by order of the
Commission; and

(ii) To all persons after public notice
has been given that a proceeding has
been or will be commenced by order of
the Commission.

(2) The prohibitions of this section
shall remain in effect until a final
order has been entered in the proceed-
ing which is no longer subject to re-

view by the Commission or to appellate
review by a court.

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9636, Mar. 1, 1994]

§ 12.8 Separation of functions.

(a) A Judgment Officer, or Adminis-
trative Law Judge will not be respon-
sible to or subject to the supervision or
direction of any officer, employee, or
agent of the Commission engaged in
the performance of investigative or
prosecutorial functions for the Com-
mission.

(b) No officer, employee, or agent of
the Federal Government engaged in the
performance of investigative or pros-
ecutorial functions in connection with
any proceeding shall, in that proceed-
ing or a factually related proceeding,
participate or advise in the decision of
a Judgment Officer, or Administrative
Law Judge, except as a witness in the
proceeding, without the express writ-
ten consent of the parties to the pro-
ceeding. This provision shall not apply
to the Commissioners.

[49 FR 6621, Feb. 22, 1984, as amended at 57
FR 20638, May 14, 1992]

§ 12.9 Practice before the Commission.

(a) Practice—(1) By non-attorneys. An
individual may appear pro se (on his
own behalf); a general partner may rep-
resent the partnership; a bona fide offi-
cer of a corporation, trust or associa-
tion may represent the corporation,
trust or association.

(2) By attorneys. An attorney-at-law
who is admitted to practice before the
highest Court in any State or territory,
or of the District of Columbia, who has
not been suspended or disbarred from
appearance and practice before the
Commission in accordance with provi-
sions of part 14 of this chapter may
represent parties as an attorney in pro-
ceedings before the Commission.

(b) Debarment of counsel or representa-
tive during the course of a proceeding. (1)
Whenever, while a proceeding is pend-
ing before him, a Judgment Officer or
an Administrative Law Judge finds
that a person acting as counsel or rep-
resentative for any party to the pro-
ceeding is guilty of contemptuous con-
duct, such official may order that such
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person be precluded from further act-
ing as counsel or representative in the
proceeding. An immediate appeal to
the Commission may be taken from
any such order, pursuant to the provi-
sions of § 12.309, but the proceeding
shall not be delayed or suspended pend-
ing disposition of the appeal; Provided,
That the official may suspend the pro-
ceedings for a reasonable time for the
purpose of enabling the party to obtain
other counsel or representative.

(2) Whenever the Judgment Officer or
Administrative Law Judge has issued
an order precluding a person from fur-
ther acting as counsel or representa-
tive in a proceeding, such official,
within a reasonable time thereafter,
shall submit to the Commission a re-
port of the facts and circumstances
surrounding the issuance of the order
and shall recommend what action the
Commission should take respecting the
appearance of such person as counsel or
representative in other proceedings be-
fore the Commission.

(c) Withdrawal of representation. With-
drawal from representation of a party
shall be only by leave of the decision-
making official (or the Commission)
before whom the proceeding is then
pending. Such leave to withdraw may
be conditioned on the attorney’s (or
representative’s) submission of an affi-
davit averring that the party rep-
resented has actual knowledge of the
withdrawal, and such affidavit shall in-
clude the name and address of a succes-
sor counsel (or representative) or a
statement that the represented party
has determined to proceed pro se, in
which case, the statement shall include
the address where that party can there-
after be served.

§ 12.10 Service.
(a) General requirements—(1) When

service is required; number of copies. One
copy of all motions, petitions or appli-
cations made in the course of a pro-
ceeding (unless made orally during a
hearing), all proposed findings and con-
clusions (to the extent permitted by
these rules), all notices of appeal, all
briefs, and letters to the Commission,
an employee thereof, or an Administra-
tive Law Judge, shall be served by a
party upon all other parties to the pro-
ceeding. This rule does not apply to a

complaint filed pursuant to § 12.13 of
these rules, which shall only be filed
with the Commission.

(2) Filing with the Proceedings Clerk;
proof of service. All documents which
are required to be served upon a party
shall be filed concurrently with the
Proceedings Clerk, and shall meet the
requirements as to form prescribed by
§§ 12.11 and 12.12 of these rules. Unless
otherwise provided in these rules a doc-
ument shall be filed by delivering it in
person or by mailing it, by first-class
mail, post-paid, addressed to: Proceed-
ings Clerk, Office of Proceedings, Com-
modity Futures Trading Commission,
Three Lafayette Centre, 1155 21st
Street, NW., Washington, DC 20581. To
be timely filed a document must be de-
livered, or mailed, by first-class mail,
to the Proceedings Clerk within the
time prescribed for filing. Proof of fil-
ing shall be made by attaching to the
document for filing an affidavit cer-
tifying that the attached document
was deposited in the mail, with first-
class postage prepaid, addressed to the
Proceedings Clerk, Office of Proceed-
ings, Three Lafayette Centre, 1155 21st
Street, NW., Washington, DC 20581, on
the date specified in the affidavit.
Proof of service of a document shall be
made by filing with the Proceedings
Clerk, simultaneously with the filing
of the required document, an affidavit
of service executed by any person 18
years of age or older or a certificate of
service executed by an attorney-at-law
qualified to practice before the Com-
mission. The proof of service shall
identify the persons served, state that
service has been made, set forth the
date of service, and recite the manner
of service.

(3) Service of orders and decisions. A
copy of all notices, rulings, opinions,
and orders of the Proceedings Clerk,
the Director of the Office of Proceed-
ings, a Judgment Officer, Administra-
tive Law Judge, the Deputy General
Counsel for Opinions or the Commis-
sion shall be served by the Proceedings
Clerk on each of the parties.

(b) How service is made. Service shall
be made either by personal service or
by first-class mail. Service shall be
complete at the time of personal serv-
ice or upon deposit in the mails of a
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properly addressed and post-paid docu-
ment. Where service is effected by
mail, the time within which the person
served may respond thereto shall be in-
creased by five (5) days. For the pur-
poses of this Rule, service of any docu-
ment by the Proceedings Clerk upon
the Commission shall be regarded as
service by mail.

(c) Designation of person to receive
service. The first document filed in a
proceeding by or on behalf of any party
shall state on the first page thereof the
name and post office address of the per-
son who is authorized to receive service
for him of all documents filed in the
proceeding. Thereafter, service of docu-
ments shall be made upon the person
authorized unless service on a different
authorized person or on the party him-
self is ordered by a Judgment Officer,
Administrative Law Judge or the Com-
mission, or unless the person author-
ized is changed by the party upon due
notice to all other parties. Parties
shall file and serve notification of any
changes in the information provided
pursuant to this subparagraph as soon
as practicable after the change occurs.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984, as amended at 57 FR 20638, May 14, 1992;
59 FR 9636, Mar. 1, 1994; 60 FR 49335, Sept. 25,
1995]

§ 12.11 Formalities of filing of docu-
ments with the Proceedings Clerk.

(a) Number of copies. Unless otherwise
specifically provided, an original and
one conformed copy of all documents
shall be filed with the Proceedings
Clerk.

(b) Title page. All documents filed
with the Proceedings Clerk must in-
clude at the head thereof, or on a title
page, the name of the Commission, the
title of the proceeding, the docket
number (if one has yet been assigned
by the Proceedings Clerk), the subject
of the particular document and the
name of the person on whose behalf the
document is being filed. In the com-
plaint the title of the proceeding shall
include the names of all the complain-
ants and respondents, but in docu-
ments subsequently filed it is suffi-
cient to state the name of the first
complainant and first respondent
named in the complaint.

(c) Paper, spacing, type. All docu-
ments filed under the Reparation Rules
shall be typewritten, mimeographed,
printed, or, if a party is not rep-
resented by counsel, in plainly legible
handwriting; shall be on one grade of
good white paper no less than 8 or more
than 81⁄2 inches wide and no less than
101⁄2 or more than 111⁄2 inches long; and
shall be bound on the top only. They
shall be double-spaced, except for long
quotations (3 or more lines) and foot-
notes which should be single-spaced.

(d) Signature. The original copy of all
papers must be signed in ink by the
person filing the same or by his duly
authorized agent or attorney.

(e) Length and form of briefs. All briefs
filed with the Proceedings Clerk con-
taining more than 10 pages shall in-
clude an index and a table of cases and
other authorities cited. The date of
each brief shall appear on its front
cover or title page and on its signature
page. No brief shall exceed 35 pages in
length, except with the permission of
the Commission, or the Judgment Offi-
cer or Administrative Law Judge, be-
fore whom the matter is then pending.

§ 12.12 Signature.

(a) By whom. All documents filed
with the Commission shall be signed
personally:

(1) By the person or persons on whose
behalf they are tendered for filing;

(2) By a general partner, officer or di-
rector of a partnership, corporation,
association, or other legal entity; or

(3) By an attorney-at-law having au-
thority with respect thereto.

The Proceedings Clerk may require ap-
propriate evidence of the authority of a
person subscribing a document on be-
half of another person.

(b) Effect. The signature on any docu-
ment of any person acting either for
himself or as attorney or agent for an-
other constitutes certification by him
that:

(1) He has read the document sub-
scribed and knows the contents there-
of;

(2) If executed in any representative
capacity, it was done with full power
and authority to do so;

(3) To the best of his knowledge, in-
formation, and belief, every statement
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contained in the document is true and
not misleading; and

(4) The document is not being inter-
posed for delay.

§ 12.13 Complaint; election of proce-
dure.

(a) In general. Any person complain-
ing of a violation of any provision of
the Act or a rule, regulation or order of
the Commission thereunder by any per-
son who is a registrant (as defined in
§ 12.2) may, at any time within two
years after the cause of action accrues,
apply to the Commission for a repara-
tion award by filing a written com-
plaint which satisfies the requirements
of this rule.

(b) Form of complaint. The form of
each complaint filed under paragraph
(a) of this section shall meet the fol-
lowing requirements:

(1) Content. Each complaint shall in-
clude:

(i) The name, residence address, and
telephone number (during business
hours) of the complainant;

(ii) The name, address, and telephone
number, if known, of each person al-
leged in the complaint to have violated
the Act or any rule, regulation or order
thereunder;

(iii) If known, the specific provisions
of the Act, rule, regulation, or order
claimed to have been violated;

(iv) A complete description of com-
plainant’s case, including, but not lim-
ited to:

(A) A description of all relevant facts
concerning each and every act or omis-
sion which it is claimed constitutes a
violation of the Act; and

(B) A description of all facts which
show or tend to show the manner in
which it is claimed that the complain-
ant was injured by the alleged viola-
tions;

(v) The amount of damages the com-
plainant claims to have suffered and
the method by which those damages
have been computed, the amount of pu-
nitive damages (no more than two
times the amount of such actual dam-
ages) the complainant claims, if any,
and how complainant plans to dem-
onstrate that punitive damages are ap-
propriate;

(vi) A statement indicating whether
an arbitration proceeding or civil court

litigation, based on the same set of
facts set forth and involving any party
named as a respondent in the com-
plaint, has been instituted, and wheth-
er such a proceeding has reached a
final disposition or is presently pend-
ing;

(vii) A statement indicating whether
any of the respondents is the subject of
receivership or bankruptcy proceedings
that are presently pending;

(viii) An election of a decisional pro-
cedure pursuant to subpart C, D, or E.
(A procedure pursuant to subpart D
may be elected only if the total
amount of damages claimed, exclusive
of interest and costs, does not exceed
$30,000. A procedure pursuant to sub-
part E may be elected only if the total
amount claimed as damages, exclusive
of interest and costs, exceeds $30,000);
and

(ix) A filing fee in the amount pre-
scribed by § 12.25 of these rules shall be
submitted with the complaint at the
time of its filing.

(2) Subscription and verification of the
complaint. Each complaint shall be
signed personally by an individual
complainant or by a duly authorized
officer or agent of a complainant who
is not a natural person. His signature
shall be given under oath or affirma-
tion under penalty of law attesting ei-
ther that he knows the facts set forth
in the complaint to be true, or that he
believes the facts set forth to be true,
in which event the information upon
which he formed that belief shall be set
forth with particularity.

(3) Time and place of filing of com-
plaint. A complaint shall be filed by de-
livering a copy thereof, in proper form,
to the Commission at its principal of-
fices in Washington, DC, addressed to
the Office of Proceedings, attention of
the Proceedings Clerk. The complaint
may be filed in person, during normal
business hours, or by certified mail, or
registered mail with return receipt re-
quested. If filing is by mail, it shall be
addressed to the Proceedings Clerk, Of-
fice of Proceedings, Commodity Fu-
tures Trading Commission, Three La-
fayette Centre, 1155 21st Street, NW.,
Washington, DC 20581. The complaint
shall not be served on any person or
party named therein. Upon the filing of
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the complaint and the appropriate fil-
ing fee, the Proceedings Clerk shall as-
sign a docket number to the matter
and shall maintain the official docket.

(4) Bond required if complainant is non-
resident; filing date of nonresident’s com-
plaint. (i) If a complaint in reparations
is filed by a nonresident of the United
States, the complaint shall not be con-
sidered duly filed in proper form unless
it is accompanied by:

(A) A bond in double the amount of
the claim either with a surety com-
pany approved by the Treasury Depart-
ment of the United States or two per-
sonal sureties, each of whom shall be a
citizen of the United States and shall
qualify as financially responsible for
the entire amount of the bond, which
bond shall run to the respondent and be
conditioned upon the payment of costs
(including reasonable attorney’s fees,
for the respondent if the respondent
shall prevail) and any reparation award
that may be issued by the Commission
against the complainant on any coun-
terclaim asserted by respondent; or

(B) A written request that the bond
requirement be waived in accordance
with section 14(c) of the Commodity
Exchange Act, accompanied by suffi-
cient proof that the country of which
the complainant is a resident permits
the filing of a complaint by a resident
of the United States against a citizen
of that country without the furnishing
of a bond.

(ii) The provisions of paragraphs
(b)(4)(i)(A) or (b)(4)(i)(B) of this section
must be satisfied within two years
after the complainant’s cause of action
accrues.

(iii) When mailed from a foreign
country, a nonresident’s complaint
shall be deemed filed on the date that
it is received in proper form by the
Commission’s Proceedings Clerk, not
on the date of mailing from the coun-
try of origin.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984, as amended at 51 FR 35507, Oct. 6, 1986;
59 FR 9636, Mar. 1, 1994; 60 FR 49335, Sept. 25,
1995]

§ 12.14 Withdrawal of complaint.
At any time prior to service of notifi-

cation to the complainant pursuant to
§ 12.15(a) of the Director of the Office of
Proceedings’ determination to forward

the complaint to a registrant, com-
plainant may file a written notice of
withdrawal of the complaint which
shall terminate the Commission’s con-
sideration of the complaint without
prejudice to complainant’s right to re-
file a reparations complaint based upon
the same set of facts within two years
after the cause of action accrues. If the
complainant has previously filed a no-
tice of withdrawal of a complaint based
upon the same set of facts, the notice
of withdrawal of complaint shall termi-
nate the case with prejudice to com-
plainant’s rights to re-file a complaint
in reparations based on the same set of
facts, but such termination shall be re-
garded by the Commission as without
prejudice to complainant’s right to
seek redress in such alternative forums
as may be available for adjudication of
his claims.

§ 12.15 Notification of complaint.

(a) Forwarding of complaint to reg-
istrant. If, in the opinion of the Direc-
tor of the Office of Proceedings, the
facts set forth in a complaint warrant
such action as to any of the reg-
istrants, a copy of the complaint, to-
gether with any attachments thereto,
shall be forwarded by serving by reg-
istered mail or certified mail any such
registrant named therein at an address
previously designated with the Com-
mission by the registrant for receipt of
reparation complaints, as provided in
Commission Regulation 17 CFR 3.30, or,
if no such designation has been filed
with the Commission, at such address
as will accomplish actual notice to the
respondent. Should the Director deter-
mine to forward the complaint, the
complainant shall be notified of this
determination at the time the com-
plaint is forwarded.

(b) Determination not to forward com-
plaint. The Director may, in his discre-
tion, refuse to forward a complaint as
to a particular respondent if it appears
that the matters alleged therein are
not cognizable in reparations, or that
grounds exist pursuant to § 12.24 (c) or
(d) for refusing to forward the com-
plaint. If the Director of the Office of
Proceedings should determine not to
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forward the complaint to all reg-
istrants named in the complaint in ac-
cordance with this Section, no proceed-
ing shall be held thereon and the com-
plainant shall be notified to that ef-
fect. If the Director determines to for-
ward the complaint as to less than all
of the registrants, the complainant
shall be so notified. A termination of
the complaint as to any registrant
shall be regarded by the Commission as
without prejudice to the right of the
complainant to seek such alternative
forms of relief as may be available.

§ 12.16 Response to complaint.

Within 25 days after the complaint
has been served by the Office of Pro-
ceedings on the registrant, or within
such additional time (not to exceed 10
days absent extraordinary cir-
cumstances) as the Director of the Of-
fice of Proceedings, or his/her delegee
may grant, for good cause shown, each
registrant shall either—

(a) Satisfy the complaint in accord-
ance with § 12.17 of these rules; or

(b) Answer the complaint in the man-
ner prescribed by § 12.18 of these rules.

[59 FR 9636, Mar. 1, 1994]

§ 12.17 Satisfaction of complaint.

A respondent may satisfy the com-
plaint (a) by paying to the complainant
either the amount to which the com-
plainant claims to be entitled as set
forth in the complaint or such other
amount as the complainant will accept
in satisfaction of his claim; and (b) by
submitting to the Commission notice
of satisfaction and withdrawal of the
complaint, duly executed by the com-
plainant and the respondent.

§ 12.18 Answer; election of procedure.

An answer filed pursuant to § 12.16 of
these rules shall meet the following re-
quirements:

(a) Content. Each answer shall con-
tain:

(1) The full name, current address
and telephone number (during business
hours) of each respondent on whose be-
half the answer is filed;

(2) A complete description of each
registrant’s case, including but not
limited to, a precise and detailed state-

ment of the facts which constitute
each registrant’s ground for defense;

(3) Admissions, if any, as to the reg-
istrant’s liability for the amount (or
any portion thereof) claimed as dam-
ages;

(4) A statement indicating whether
the registrant is (and if the answer is
filed on behalf of two or more reg-
istrants, which if any of them are) in
receivership or subject to bankruptcy
proceedings;

(5) A statement indicating whether
an arbitration or civil court litigation,
based on the same set of facts set forth
in the complaint (involving any or all
of the parties named therein), is pend-
ing;

(6) A counterclaim which the reg-
istrant wishes to pursue under § 12.19 of
these rules;

(7) An election of an alternative
decisional procedure pursuant to sub-
parts C, D, or E of these rules. (A pro-
ceeding pursuant to subpart D may be
elected only if the amount of actual
damages claimed in the complaint or
as counterclaims, exclusive of interest,
costs, and punitive damages, does not
exceed $30,000. A procedure pursuant to
subpart E may be elected only if the
amount of actual damages claimed in
the complaint or as counterclaims, ex-
clusive of interest, costs, and punitive
damages exceeds $30,000;

(8) If appropriate, a filing fee in the
amount prescribed by § 12.25 shall be
submitted with an answer at the time
of its filing.

(b) Motion for reconsideration of deter-
mination to forward the complaint. An
answer may include a motion for re-
consideration of the determination to
forward the complaint, specifying the
grounds therefor, which the Director of
the Office of Proceedings, in his discre-
tion, may grant by terminating the
case pursuant to § 12.27, or deny by for-
warding the pleadings and matters of
record for an elected decisional pro-
ceeding pursuant to § 12.26. The inclu-
sion in an answer of a motion for re-
consideration shall not preclude a re-
spondent, if the motion is denied, from
moving for dismissal at a later stage of
the proceeding for the same reasons
cited in a motion for reconsideration
pursuant to this paragraph.
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(c) Subscription and verification of the
answer. An answer shall be signed per-
sonally by each registrant on behalf of
whom it is filed or by a duly authorized
officer or agent of any such registrant
who is not a natural person. Each reg-
istrant’s signature shall be given under
oath, or by affirmation under penalty
of law, attesting that he has read the
answer; that to the best of his knowl-
edge all of the statements in the an-
swer, the counterclaim (if any), and the
materials required by these rules to be
appended thereto, are accurate and
true, and that the answer (and counter-
claim, if any) has not been interposed
for delay.

(d) Affidavit of service. The registrant
shall file with his answer an affidavit
showing that he has served a true copy
of the answer upon the complainant,
either personally or by first-class mail
addressed to the complainant at the
address set forth in the complaint.

(e) Time and place of filing an answer.
An answer shall be filed by mailing or
delivering a copy thereof, in proper
form, to the Commission at its prin-
cipal office in Washington, DC, ad-
dressed to the Office of Proceedings,
Attention of the Proceedings Clerk.
The answer may be filed in person, dur-
ing normal business hours, or by cer-
tified mail, or registered mail with re-
turn receipt requested. If filing is by
mail, it shall be addressed to the Pro-
ceedings Clerk, Office of Proceedings,
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st
Street, NW., Washington, DC 20581.

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9637, Mar. 1, 1994; 60 FR 49335, Sept. 25,
1995]

§ 12.19 Counterclaim.

A registrant may, at the time of fil-
ing an answer to a complaint, set forth
as a counterclaim: (a) Facts alleging a
violation and a request for a reparation
award that would be a proper subject
for a complaint under § 12.13 of these
rules; or (b) any claim which at the
time the complaint is served the reg-
istrant has against the complainant if
it arises out of the transaction or oc-
currence or series of transactions or
occurrences set forth in the complaint.

§ 12.20 Response to counterclaim;
reply; election of procedure.

(a) Response to counterclaim. If an an-
swer asserts a counterclaim, the com-
plainant shall, within thirty (30) days
after service upon him of the answer by
the respondent: (1) Satisfy the counter-
claim as if it were a complaint, in the
manner prescribed by § 12.17 of these
rules; or (2) file a reply to the counter-
claim with the Commission.

(b) Form and content of reply. Should
the complainant, under this paragraph,
elect to file a reply to a counterclaim,
the reply shall be strictly confined to
the matters alleged in the counter-
claim and shall conform to the form
and content and other requirements set
forth in § 12.18 of these rules.

(c) Election of decisional procedure. If
neither the complainant nor the re-
spondent, in the complaint or answer
respectively, has previously made an
election of the summary decisional
procedure or the formal decisional pro-
cedure, the complainant may make
such an election in his reply.

§ 12.21 Voluntary dismissal.

(a) At any time after the Director of
the Office of Proceedings has served
notification to the parties pursuant to
§ 12.15 of these rules of his determina-
tion to forward the complaint to the
respondent for a response, either the
complainant or the respondent may ob-
tain dismissal of the complaint (or the
proceeding, if one has commenced) by
filing a stipulation of dismissal, duly
executed by all of the complainants
and each respondent against whom the
complaint has been forwarded (or added
as a party in the course of a proceed-
ing); Provided however, That if the stip-
ulation is filed after any respondent
has filed an answer, the terms of the
stipulation shall include a dismissal of
any counterclaims in the answer.

(b) A dismissal of a complaint pursu-
ant to this paragraph shall be with
prejudice to complainant’s right to re-
file a claim in reparations based upon
the same set of facts as alleged in the
dismissed complaint. Unless otherwise
stated in the stipulation, a dismissal
ordered pursuant to this paragraph
shall be regarded by the Commission as
without prejudice to the parties’ right
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to seek redress in such alternative fo-
rums as may be available for adjudica-
tion of their claims.

(c) Upon receiving a written stipula-
tion of dismissal which satisfies the re-
quirements of this rule, the official be-
fore whom the matter or proceeding is
pending shall issue an order of dismis-
sal, and serve a copy thereof upon each
of the parties.

(d) This rule shall be applicable at all
stages of a reparation proceeding.

§ 12.22 Default proceedings.
(a) Institution of a default proceeding.

Failure timely to respond to a com-
plaint or a counterclaim, as required
by §§ 12.16 and 12.20 of these rules, or, if
applicable, to pay a filing fee required
by § 12.25(b) or (c), shall be treated as
an admission of the allegations of the
complaint or counterclaim by the non-
responding party, shall constitute a
waiver by such party of any decisional
procedure afforded by these Rules on
the facts set forth in the complaint or
counterclaim, and shall result in the
institution of a default proceeding.

(b) Default procedure. Upon a party’s
failure to respond timely to a com-
plaint or counterclaim as prescribed in
§§ 12.16 and 12.20 of these rules, or time-
ly to comply with § 12.25 (b) or (c), the
Director of the Office of Proceedings
shall forward the pleadings, and other
materials then of record, to a Judg-
ment Officer or Administrative Law
Judge who may thereafter enter find-
ings and conclusions concerning the
questions of violations and damages
and, if warranted, enter a reparation
award against the non-responding
party. If the facts which are treated as
admitted are considered insufficient to
support a violation or the amount of
reparations sought, the Judgment Offi-
cer or Administrative Law Judge may
order production of supplementary evi-
dence from the party not in default and
may enter a default order and an award
based thereon.

(c) Finality. A default order issued
pursuant to this rule, or pursuant to
any other provisions of these part 12
Reparation Rules, shall become the
final decision and order of the Commis-
sion thirty (30) days after service
thereof, unless the order is set aside
pursuant to § 12.23(a) of these rules, or

unless the Commission takes review of
such order on its own motion on or be-
fore the thirtieth day.

[49 FR 6621, Feb. 22, 1984, as amended at 57
FR 20638, May 14, 1992]

§ 12.23 Setting aside of default.
(a) Default order not final. In order to

prevent injustice or for good cause
shown, and on such conditions as may
be appropriate, a non-final default
order (including any award therein)
may be set aside by the official who is-
sued the order.

(1) Procedure for setting aside non-final
default order. Any party or person who
is the subject of a default order issued
pursuant to these rules may, at any
time before the order becomes final
pursuant to § 12.22(c), file and serve a
motion to set aside the default, which
shall set forth reasons why the act or
omission for which the party was de-
faulted was not willful, why there is a
reasonable likelihood of success for the
party’s claim or defense if heard on the
merits, and why no prejudice will be
sustained by other parties if the de-
fault is set aside. A motion to set aside
a default order filed pursuant to this
paragraph (a)(1) shall be decided, in the
first instance, by the official who is-
sued the default order.

(2) Review. A denial of a motion to set
aside a non-final default order by the
official who issued the order shall be
treated as an initial decision, which
may be appealed to the Commission in
accordance with the requirements of
§ 12.401 of these rules. A grant of a mo-
tion to set aside a non-final default
order may be appealed only in accord-
ance with the requirements of § 12.309
of these rules.

(b) Default order final. A default order
that has become final pursuant to
§ 12.22(c) shall not be set aside except
upon a motion filed and served by the
defaulted party showing that he should
be relieved from the default order be-
cause of fraud perpetrated on a deci-
sionmaking official or the Commission,
mistake, excusable neglect, or because
the order is void for want of jurisdic-
tion. Such a motion shall also show
that, if the default order were set
aside, there would be a reasonable like-
lihood of success for his claim or de-
fense on the merits and that no party
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would be prejudiced thereby. Motions
to set aside a final default order for
fraud, mistake, or excusable neglect
shall be filed within one year after the
order was issued. All motions to set
aside default orders shall be decided, in
the first instance, by the official who
issued the order. A denial of a motion
to set aside a default order that has be-
come final shall be treated as an initial
decision, which may be appealed to the
Commission in accordance with the re-
quirements of § 12.401 of these rules. A
grant of a motion to set aside a final
default order shall be treated as a non-
final order which may be appealed only
in accordance with the requirements of
§ 12.309 of these rules.

§ 12.24 Parallel proceedings.
(a) Definition. For purposes of this

section, a parallel proceeding shall in-
clude:

(1) An arbitration proceeding or civil
court proceeding, involving one or
more of the respondents as a party,
which is pending at the time the rep-
aration complaint is filed and involves
claims or counterclaims that are based
on the same set of facts which serve as
a basis for all of the claims in the rep-
arations complaint, and which either:

(i) Was commenced at the instance of
the complainant in reparations; or

(ii) Involves counterclaims by the
complainant in reparations alleging
violations of the Commodity Exchange
Act, or any regulation or order issued
thereunder; or

(iii) Is governed by a compulsory
counterclaim rule of federal court pro-
cedure which required the complainant
in reparations to assert all of his
claims (including those based on al-
leged violations of the Commodity Ex-
change Act, and any regulation or
order issued thereunder) as counter-
claims in that proceeding;

(2) The appointment by a court of a
receivership over the assets, property
or proceeds of a respondent named in a
reparation complaint where the respon-
sibility of the receivership includes the
resolution of claims made by cus-
tomers; or

(3) A petition filed under any chapter
of the Bankruptcy Code, 11 U.S.C. 101 et
seq., as amended, commenced pursuant
to 11 U.S.C. 301 or 302 by a respondent

in a reparation proceeding, or the issu-
ance by a bankruptcy court of an order
for relief after the filing against a re-
spondent in a reparation proceeding of
an involuntary petition in bankruptcy
pursuant to 11 U.S.C. 303.

(b) Notice. At the time a complaint in
reparations is filed pursuant to these
rules, or at any time thereafter, any
party, receiver or trustee, or counsel to
any of the foregoing with knowledge of
a parallel proceeding shall promptly
notify the Commission, by first-class
mail addressed to the Office of Pro-
ceedings, attention of the Proceedings
Clerk, and serve notice on all other
parties, including the receiver or trust-
ee. The notice shall include the follow-
ing information:

(1) The caption of the parallel pro-
ceeding;

(2) The name of the court or the arbi-
tration tribunal (including address and
phone number, if known);

(3) The docket number or numbers;
(4) The date the parallel proceeding

was filed (and the current status if
known); and

(5) If a proceeding in bankruptcy or
receivership is pending, the date of the
appointment and name and address of
the receiver or trustee.
A copy of any relevant complaint, peti-
tion or order shall be attached to the
notice.

(c) Effect of pending arbitration or civil
court litigation. (1) The Director of the
Office of Proceedings shall refuse to in-
stitute an elected decisional procedure
concerning a reparation complaint
filed under this part in which there is
a parallel proceeding described in para-
graph (a)(1) of this section and shall re-
turn the complaint to the complaining
person. The effective date of the Direc-
tor’s termination of the complaint
without prejudice shall be fifteen (15)
days from the date of service of notice
of the action taken pursuant to this
paragraph.

(2) If notice of a parallel proceeding
described in paragraph (a)(1) of this
section is received before the initial de-
cision is filed (or before a final decision
under § 12.106 of the rules is entered), a
proceeding in which a decisional proce-
dure has been commenced shall be dis-
missed, without prejudice. The effec-
tive date of the order of dismissal shall
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be fifteen (15) days from the date of
service of the order by the Proceedings
Clerk.

(d) Effect of receivership or bankruptcy
proceedings. (1) The Director of the Of-
fice of Proceedings shall refuse to in-
stitute an elected decisional procedure
as to a respondent in any reparation
complaint filed pursuant to this part
who is the subject of a parallel proceed-
ing described in paragraph (a)(2) or
(a)(3) of this section, and shall notify
all parties, including the receiver or
trustee, that as to that respondent a
reparation proceeding shall not be in-
stituted. The effective date of the Di-
rector’s action shall be fifteen (15) days
from the date of service of the notice
thereof.

(2) A proceeding in which an elected
decisional procedure has been com-
menced shall be ordered dismissed,
without prejudice, as to any respond-
ent who becomes the subject of a par-
allel proceeding described in paragraph
(a)(2) or (a)(3) of this section if notice
pursuant to paragraph (b) of this sec-
tion is received before the filing of an
initial decision (or before a final deci-
sion is issued pursuant to § 12.106) as to
that respondent. The Proceedings
Clerk shall notify all parties, including
the receiver or trustee, of the order.
The effective date of the order shall be
fifteen (15) days from the date of the
service of the order by the Proceedings
Clerk.

(e) Exceptions. At the time notice of a
parallel proceeding is filed pursuant to
paragraph (b) of this section, or any
time thereafter, any party, or the re-
ceiver or trustee, may file and serve
upon other parties a statement in sup-
port of or in opposition to any action
taken or to be taken pursuant to para-
graph (c) or (d) of this section. This
statement shall be addressed to the Of-
fice of Proceedings, attention of the
Proceedings Clerk. Upon receipt of any
such statement, the Proceedings Clerk
shall immediately forward the state-
ment to the official with responsibility
over the case. The notice and the state-
ments filed by the parties shall be re-
viewed by that official who, on or be-
fore the effective date of action taken
pursuant to paragraphs (c)(1), (c)(2),
(d)(1), and (d)(2), of this section, may
take such actions as, in his opinion,

are necessary to ensure that the par-
ties to the matter or proceedings are
not unduly prejudiced.

(f) No right of appeal to the Commis-
sion. Any action taken, or order issued,
pursuant to paragraphs (c)(1), (c)(2),
(d)(1), or (d)(2), of this section that has
become effective shall be deemed a
final order which is not subject to ap-
peal pursuant to subpart F of these
rules.

§ 12.25 Filing fees.
(a) Fees payable upon filing a com-

plaint. (1) A complainant who, in the
complaint, has elected the voluntary
decisional procedure shall, at the time
of filing the complaint, pay a filing fee
of $50.00;

(2) A complainant who, in the com-
plaint wherein the amount of damages
claimed does not exceed $30,000, exclu-
sive of interest and costs, has not
elected the voluntary decisional proce-
dure shall, at the time of filing the
complaint, pay a filing fee of $125.00.

(3) A complainant who, in the com-
plaint wherein the amount of damages
claimed exceeds $30,000, exclusive of in-
terest and costs, has not elected the
voluntary decisional procedure shall,
at the time of filing the complaint, pay
a filing fee of $250.00.

(b) Fees payable upon filing an answer.
(1) If a complainant, in the complaint,
has elected the voluntary decisional
procedure, a respondent who, in his an-
swer, elects the summary decisional
procedure (available only where the
amount of damages claimed in the
complaint or as counterclaims does not
exceed $30,000) shall, at the time of fil-
ing the answer, pay a filing fee of
$75.00.

(2) If a complainant, in the com-
plaint, has elected the voluntary
decisional procedure, a respondent
who, in his answer, elects the formal
decisional procedure (available only
where the amount of damages claimed
in the complaint or as counterclaims
exceeds $30,000) shall, at the time of fil-
ing the answer, pay a filing fee of
$200.00.

(c) Fees payable upon filing a reply. In
any case in which a counterclaim has
been made, unless a complainant in the
complaint, or the respondent in an an-
swer, has elected the summary
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decisional procedure or the formal
decisional procedure a complainant,
who in his reply elects either of these
procedures, shall, at the time of filing
the reply, pay a filing fee of $75.00 or
$200.00, respectively, depending wheth-
er the procedure elected by complain-
ant is pursuant to subparts D or E.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984, as amended at 59 FR 9637, Mar. 1, 1994]

§ 12.26 Commencement of a reparation
proceeding.

(a) Commencement of voluntary
decisional proceeding. Where complain-
ant and respondent in the complaint
and answer have elected the voluntary
decisional procedure pursuant to sub-
part C of these rules and the complain-
ant has paid the filing fee required by
§ 12.25 of these rules, the Director of the
Office of Proceedings shall, if in his
opinion the facts warrant taking such
action, forward the pleadings and all
materials of record to the Proceedings
Clerk for a proceeding to be conducted
in accordance with subpart C of these
rules. The Proceedings Clerk shall
forthwith notify the parties of such ac-
tion. Such notification shall be accom-
panied by an order issued by the Pro-
ceedings Clerk requiring the parties to
complete all discovery, as provided in
subpart B of these rules, within 50 days
thereafter. A voluntary decisional pro-
ceeding commences upon service of
such notification and order. As soon as
practicable after service of such notifi-
cation, the Proceedings Clerk shall as-
sign the case to a Judgment Officer for
a final decision.

(b) Commencement of summary
decisional proceeding. Where the amount
claimed as damages, exclusive of inter-
est and costs, in the complaint or in
counterclaim does not exceed $30,000,
and either a complainant or a respond-
ent in the complaint, answer, or reply,
has elected the summary decisional
procedure pursuant to subpart D of
these rules, and has paid the filing fee
required by § 12.25, the Director of the
Office of Proceedings shall, if in his
opinion the facts warrant taking such
action, forward the pleadings and all
materials of record to the Proceedings
Clerk for a proceeding to be conducted
in accordance with subpart D of these
rules. The Proceedings Clerk shall

forthwith notify the parties of such ac-
tion. Such notification shall be accom-
panied by an order issued by the Pro-
ceedings Clerk requiring the parties to
complete all discovery, as provided in
subpart B of these rules, within 50 days
thereafter. A summary decisional pro-
ceeding commences upon service of
such notification. As soon as prac-
ticable after service of such notifica-
tion, the Proceedings Clerk shall as-
sign the case to a Judgment Officer for
disposition.

(c) Commencement of formal decisional
proceeding. Where the amount claimed
as damages in the complaint or as
counterclaims exceeds $30,000, exclu-
sive of interest and costs, and either a
complainant or a respondent in the
complaint, answer or reply, has elected
the formal decisional procedure pursu-
ant to subpart E of these rules, and has
paid the filing fee required by § 12.25,
the Director of the Office of Proceed-
ings shall, if in his opinion the facts
warrant taking such action, forward
the pleadings and the materials of
record to the Proceedings Clerk for a
proceeding to be conducted in accord-
ance with subpart E of these rules. The
Proceedings Clerk shall forthwith no-
tify the parties of such action. Such
notification shall be accompanied by
an order issued by the Proceedings
Clerk requiring the parties to complete
all discovery, as provided in subpart B,
within 50 days thereafter. A formal
decisional proceeding commences upon
service of such notification and order.
As soon as practicable after service of
such notification, the Proceedings
Clerk shall assign the case to an Ad-
ministrative Law Judge for disposition.

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9637, Mar. 1, 1994]

§ 12.27 Termination of consideration of
pleadings.

If the Director of the Office of Pro-
ceedings should determine not to pro-
ceed in a manner set forth in § 12.26 (a),
(b), or (c), consideration of the com-
plaint and the answer (and reply, if
any) shall terminate, and no proceed-
ing shall be held on the allegations in
any such pleadings. Such termination
shall be regarded by the Commission as
without prejudice to the right of the
parties to seek such alternative forms
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of relief as may be available to them. If
the consideration of the pleadings
should be terminated, the Proceedings
Clerk shall immediately notify the par-
ties to that effect by registered or cer-
tified mail. A determination by the Di-
rector not to proceed in the manner set
forth in § 12.26 (a), (b), or (c) of these
rules is not subject to appeal pursuant
to subpart F of these rules.

Subpart B—Discovery
§ 12.30 Methods of discovery.

(a) In general. Parties may obtain dis-
covery by the following methods in ac-
cordance with the procedures and limi-
tations set forth in the section indi-
cated:

(1) Production of documents or other
items (§ 12.31);

(2) Deposition on written interrog-
atories (§ 12.32);

(3) Admissions (§ 12.33).
(b) Scope of discovery. The scope of

discovery is as follows:
(1) Relevancy. Except as provided

below, discovery may be obtained re-
garding any matter not privileged,
which is relevant to the subject matter
in the pending proceeding, including
the existence, description, nature, cus-
tody, condition and location of any
books, documents, or other tangible
items, and the identity and location of
persons having knowledge of any dis-
coverable matters. Tax returns and
personal bank account records shall
not be discoverable, except upon mo-
tion by the party seeking discovery
showing the need for disclosure of in-
formation contained therein, and that
the same information could not be ob-
tained through other means.

(2) Protective orders. Upon motion by a
party or the person from whom discov-
ery is sought, filed within twenty days
after the objectionable discovery no-
tice or request is served, and for good
cause shown, the official presiding over
discovery may issue any order to pro-
tect a party or person from annoyance,
embarrassment, oppression, or undue
burden or expense, or to prevent the
raising of issues untimely or inappro-
priate to the proceeding, or the inap-
propriate disclosure of trade secrets or
sensitive commercial or financial in-
formation. Relief through a protective

order may include one or more of the
following:

(i) That discovery not be had;
(ii) That discovery may be had only

on specified terms and conditions;
(iii) That certain matters not be in-

quired into, or that the scope of the
discovery be limited to certain mat-
ters;

(iv) That a trade secret or other con-
fidential commercial information not
be disclosed or be disclosed only in a
designated way; and

(v) That the parties simultaniously
file specified documents or information
in sealed envelopes to be opened only
as directed by the decisionmaking offi-
cial.

(3) Motions for order compelling discov-
ery. It shall be the duty of a party to
obtain an order compelling discovery
from another party if the latter party
fails to comply with a discovery notice,
by filing a motion therefor within
twenty days after the time allowed by
these rules for compliance with the no-
tice has expired.

(c) Sanctions for abuse of discovery. If
an Administrative Law Judge or a
Judgement Officer finds that any
party, without substanial justification,
has necessitated the filing of a motion
for a protective order or for an order
compelling discovery, or any other dis-
covery-related motions, that party
shall, if the motion is granted, be or-
dered to pay, at the termination of the
proceeding, the reasonable expenses of
the moving party incurred in filing the
motion, unless the decisionmaking of-
ficial finds that circumstances exist
which would make an award of such ex-
penses unjust. If a decisionmaking offi-
cial finds that any party, without sub-
stantial justification, has filed a mo-
tion for a protective order or for an
order compelling discovery, or any dis-
covery-related motions, that party
shall, if the motion is denied, be or-
dered to pay, at the termination of the
proceeding, the reasonable expenses of
an adverse party incurred in opposing
the motion, unless the decisionmaker
finds that circumstances exist which
would make an award of such expenses
unjust.

(d) Time limit. Absent an extension of
time, all discovery notices or requests
shall be served within (30) days (and all
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discovery shall be completed within
(50) days) after the notification and the
order required by § 12.26 (a), (b), or (c)
has been served on the parties. Upon
motion by a party and for good cause
shown, the time allowed for discovery
may be enlarged for one additional pe-
riod not to exceed thirty (30) days.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984; 49 FR 17750, Apr. 25, 1984; 59 FR 9637,
Mar. 1, 1994]

§ 12.31 Production of documents and
tangible items.

(a) By a party. Any party, within the
time prescribed in § 12.30(d) and subject
to the limitations in § 12.30(a), may
serve on any other party, a notice to
produce copies of specifically des-
ignated categories of documents, pa-
pers, books, accounts, letters, photo-
graphs, objects, or tangible things
which are in the party’s possession,
custody or control. A copy of the no-
tice shall be served on all other parties
to the proceeding. All documents re-
quested in the notice to produce shall
be served on the party seeking the dis-
covery within twenty (20) days after
service of the notice to produce.

(b) By a non-party. Any party may,
by filing an appropriate motion show-
ing the need for the materials and an
application for a subpoena in accord-
ance with the procedure precribed in
§ 12.313 and within the time prescribed
by § 12.30(d) of these rules, seek leave to
serve upon a non-party a notice to
produce copies of any specifically des-
ignated categories of materials as are
described in paragraph (a) of this sec-
tion. After an appropriate order and
subpoena has been issued, such party
may serve upon a non-party a notice to
produce such materials. All materials
requested in the notice to produce, and,
if applicable, a detailed explanation of
why any of the specified materials can-
not be produced, shall be served on the
party seeking discovery within such
time (not to exceed thirty (30) days) as
the subpoena shall specify. Enforce-
ment of the order and subpoena may be
sought in accordance with § 12.313.

§ 12.32 Depositions on written inter-
rogatories.

(a) Notice. Any party, within the time
prescribed by § 12.30(d), may serve on

any other party or any officer or agent
of a party a notice of the taking of a
deposition on written interrogatories.

(b) Number. The number of written in-
terrogatories served upon any one
party shall not exceed thirty. For the
purpose of this rule, each sub-interrog-
atory or divisible part of an interrog-
atory shall be regarded as one interrog-
atory. Leave to serve additional inter-
rogatories shall not be granted absent
extraordinary circumstances.

(c) Reply. (1) Each interrogatory
served shall be answered by the party
served or if the party is a corporation,
partnership, association, or govern-
ment agency, by any officer or agent
thereof selected by the responding
party.

(2) Each interrogatory shall be an-
swered separately and fully in writing,
unless objected to, in which event the
reasons for objection shall be stated in
lieu of an answer. For the purposes of
this rule, an evasive or incomplete an-
swer shall be treated as a failure to an-
swer. The answers are to be signed and
verified by the person making them.
The person upon whom a notice to take
a deposition on written interrogatories
has been served shall serve a copy of
the answers and objections within
twenty (20) days after service of the in-
terrogatories.

(d) Deposition of a non-party. The dep-
osition on written interrogatories of a
non-party may be taken only within
the time prescribed by § 12.30(d), and
only pursuant to an order entered and
subpoena issued in accordance with the
provisions of § 12.313 of these rules; pro-
vided however, that the deposition on
written interrogatories of a Commis-
sion member or employee may only be
taken upon a showing that the Com-
mission member or employee has per-
sonal knowledge of the matters sought
to be discovered (i.e., not obtained pur-
suant to a Commission investigation),
that the information sought to be dis-
covered is material and that the infor-
mation sought to be discovered is not
available from other sources.

(e) Filing of depositions on written in-
terrogatories in a voluntary or summary
decisional proceeding. In proceedings
commenced pursuant to § 12.26 (a) and
(b) of these rules, copies of all deposi-
tions on written interrogatories shall
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be filed by the party on whose behalf
the discovery was obtained.

§ 12.33 Admissions.
(a) Request for admissions. Any party

may, within the time permitted by
§ 12.30(d) of these rules, serve upon any
other party a written request for ad-
missions of the truth of any matters
set forth in the request that relate to
statements or opinions of fact or of the
application of law to fact, including
the genuineness of any document de-
scribed in the request. Copies of docu-
ments shall be served with the request
unless they have been or are otherwise
furnished or made available for inspec-
tion and copying. A copy of the request
shall be filed with the Proceedings
Clerk.

(b) Reply. Each matter of which an
admission is requested shall be sepa-
rately set forth. The matter is admit-
ted unless within twenty (20) days after
service of the request, the party upon
whom the request is directed files and
serves upon the party requesting the
admission a verified written answer or
objection to the matter. If objection is
made, the reasons therefor shall be
stated. The answer shall specifically
deny the matter or set forth in detail
the reasons why the answering party
cannot truthfully admit or deny the
matter. A denial shall fairly meet the
substance of the requested admission
and when good faith requires that a
party qualify his answer and deny only
a part of the matter of which an admis-
sion is requested, he shall specify so
much of it as is true and qualify or
deny the remainder. An answering
party may not give a lack of informa-
tion or knowledge as a reason for fail-
ure to admit or deny unless he states
that he has made reasonable inquiry
and that the information known or rea-
sonably available to him is insufficient
to enable him to admit or deny. A
party who considers that a matter of
which an admission has been requested
presents a genuine issue for trial may
not, on that ground alone, object to the
request; he may deny the matter or set
forth reasons why he cannot admit or
deny it.

(c) Determining sufficiency of answers
or objections. The party who has re-
quested the admissions may move to

determine the sufficiency of the an-
swers or objections. Unless the object-
ing party sustains his burden of show-
ing that the objection is justified, the
official presiding over discovery shall
order that an answer be served. If such
official determines that an answer does
not comply with the requirements of
this rule, he may order either that the
matter is admitted or that an amended
answer be served.

(d) Effect of admission. Any matter ad-
mitted under this rule is conclusively
established and may be used as proof
against the party who made the admis-
sion. However, the discovery or deci-
sionmaking official may permit with-
drawal or amendment when the presen-
tation of the merits of the proceeding
will be served thereby and the party
who obtains the admission fails to sat-
isfy such official that withdrawal or
amendments will prejudice him in
maintaining his action or defense on
the merits.

§ 12.34 Discovery by a decisionmaking
official.

(a) Applicability. The provisions of
this rule apply only to summary
decisional proceedings and formal
decisional proceedings commenced pur-
suant to § 12.26 (b) and (c). This rule
does not apply to a voluntary
decisional proceeding commenced pur-
suant to § 12.26(a). For the purposes of
this rule, the term ‘‘decisionmaking of-
ficial’’ shall mean a Judgment Officer
or Administrative Law Judge assigned
to render a decision in the proceeding.

(b) Production of documents and tan-
gible things—(1) Order for production. A
decisionmaking official may, upon his
own motion, order a party or non-party
to produce copies of specifically des-
ignated documents, papers, books, ac-
counts, or tangible things (or cat-
egories of any of the foregoing) which
are in the possession, custody or con-
trol of the party, non-party or agent
thereof, against whom the order is di-
rected. Except as provided in paragraph
(b)(2) of this section, a party or non-
party ordered to produce documents or
any of the above items under this rule
shall file and serve the documents and
items listed in the order within twenty
(20) days from the date of service of the
order, or within such period of time as
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the decisionmaking official may direct.
The decisionmaking official may issue
subpoenas to compel the production by
parties or non-parties of such docu-
ments and tangible things as are de-
scribed in this section.

(2) Trade secrets, commercially sensitive
or confidential information. If any party
or person against whom an order to
produce has been directed acting in
good faith has reason to believe that
any documents or other tangible thing
ordered to be produced contains a trade
secret, or commercially sensitive or
other confidential information, the
party or person may, in lieu of serving
any such document, in accordance with
paragraph (b)(1) of this section, file and
serve a written request for confidential
treatment of such documents. Any
such request for confidential treatment
shall be accompanied by a verified
statement identifying with particular-
ity the information on those docu-
ments considered to be trade secrets,
commercially sensitive or confidential
information, with reasons therefor, and
indicating which portions, if any, of
those documents may be served on
other parties without disclosure of
such information. Upon considering a
request for confidential treatment in
accordance with this subsection, the
decisionmaking official may, if he finds
that the information identified in the
request warrants confidential treat-
ment and is not probative of any mate-
rial fact in controversy, make copies of
the documents produced, delete such
information from the copies, and serve
the copies as modified upon the other
parties, with or without an appropriate
protective order limiting dissemina-
tion to the parties and their counsel, if
any.

(3) Inability to produce. Any party or
person who cannot produce documents
or other tangible things called for in an
order for production, because those
documents or things are not in his pos-
session, custody or control, shall file
and serve within the time provided in
paragraph (b)(1) of this section a veri-
fied statement identifying the docu-
ments which cannot be produced and
setting forth with particularity the
reasons for non-production.

(c) Order for written testimony. The de-
cisionmaking official may, upon his

own motion, order a party or non-party
witness to submit verified statements
or written responses to interrogatories,
or both, as to all relevant matters
within the party’s personal knowledge
which are required in response to the
order. A party or person ordered to file
affidavits and/or verified written re-
sponses to interrogatories shall file and
serve the documents within such period
of time as the decisionmaking official
may direct. The official may issue sub-
poenas to compel the filing by parties
or non-parties of such verified state-
ments and written responses as are de-
scribed in this subsection.

§ 12.35 Consequences of a party’s fail-
ure to comply with a discovery
order.

If a party fails to comply with an
order compelling discovery, or an order
issued pursuant to § 12.34, the official
assigned to render the decision in the
case may, upon motion by a party or
on his own motion, take such action in
regard thereto as is just, including but
not limited to the following:

(a) Infer that the documents or
things not produced would have been
adverse to the party;

(b) Rule that for the purposes of the
proceeding the information in or con-
tents of the documents or things not
produced be taken as established ad-
versely to the party;

(c) Rule that the party may not be
heard to object to introduction and use
of secondary evidence to show what the
withheld documents or other evidence
would have shown;

(d) Rule that a pleading, or part of a
pleading, or a motion or other submis-
sion by the party, to which the order
for production related, be stricken;

(e) Dismiss the entire proceeding
with prejudice to matters alleged in
the complaint, but without prejudice
to counterclaims; and

(f) Issue a default order and render a
decision against the party, whose
rights shall thereafter be determined
by §§ 12.22 and 12.23 of these rules.

§ 12.36 Subpoenas to compel discovery.
An application for a subpoena requir-

ing a party or non-party to comply
with a discovery order issued pursuant
to §§ 12.31 and 12.32, may be made, in
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writing, by any party without notice to
other parties, and may be filed simul-
taneously with the motion for the dis-
covery order. The standards for issu-
ance or denial of such an application,
the service requirement, and the meth-
od for enforcing such subpoenas shall
be determined by the provisions of
§ 12.313 of these rules.

Subpart C—Rules Applicable to
Voluntary Decisional Proceedings

§ 12.100 Scope and applicability of
rules.

(a) In general. The rules set forth in
this subpart are applicable only to pro-
ceedings forwarded pursuant to
§ 12.26(a) of the Reparation Rules. The
rules of subpart B permitting discovery
are applicable in a voluntary decisional
proceeding. Unless specifically made
applicable, the rules prescribed in sub-
parts D, E, and F shall not apply in a
voluntary decisional proceeding.

(b) Waiver by electing the voluntary
decisional procedure. By electing the
voluntary decisional procedure, parties
waive the opportunity for an oral hear-
ing and whatever rights they may have
otherwise had: to receive a written
statement of the findings of fact upon
which the final decision is based; to
prejudgment interest in connection
with a reparation award; to appeal to
the Commission the final decision; and
to appeal the final decision to a U.S.
Court of Appeals pursuant to section
14(e) of the Commodity Exchange Act,
7 U.S.C. 18(e).

§ 12.101 Functions and responsibilities
of the Judgment Officer.

The Judgment Officer shall be re-
sponsible for the fair and orderly con-
duct of the proceeding and shall have
the authority:

(a) To rule upon discovery-related
motions, and to issue orders pertaining
to discovery;

(b) To take such action pursuant to
§ 12.35 as is appropriate if a party fails
to comply with a discovery order;

(c) To issue subpoenas pursuant to
§ 12.36 of these rules;

(d) To issue orders of default for good
cause shown against any party who
fails to participate in the proceeding,

or to comply with any provisions of
these rules;

(e) To receive submissions of proof;
(f) Make the final decision in accord-

ance with § 12.106 of these rules; and
(g) Issue such orders as are necessary

and appropriate to effectuate the or-
derly conduct of the proceeding.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984]

§ 12.102 Disqualification of Judgment
Officer.

(a) At his own request. A Judgment Of-
ficer may withdraw from a voluntary
decisional proceeding when he consid-
ers himself to be disqualified on the
grounds of personal bias, conflict of in-
terest, or similar bases. In such event
he shall immediately notify the Com-
mission and each of the parties of his
withdrawal and of his basis for such ac-
tion.

(b) Upon the request of a party. Any
party may request a Judgment Officer
to disqualify himself on the grounds of
personal bias, conflict of interest, or
similar bases. Interlocutory review of
an adverse ruling by the Judgment Of-
ficer may be sought without certifi-
cation of the matter by the Judgment
Officer only in accordance with the
procedures set forth in § 12.309 of the
Reparation Rules.

§ 12.103 Filing of documents; subscrip-
tion; service.

Except as otherwise specifically pro-
vided in these rules, all documents
filed in a voluntary decisional proceed-
ing, including (but not limited to)
amended or supplemental pleadings,
motions, discovery requests and re-
sponses thereto, and submissions of
proof, shall meet the requirements of
§§ 12.11 and 12.12 of the Reparation
Rules as to form, and shall be filed and
served in accordance with § 12.10 of the
Reparation Rules.

§ 12.104 Amendments to pleadings; mo-
tions.

(a) Amendments and supplemental
pleadings. At any time prior to the is-
suance of the final decision, the parties
may, by unanimous express written
consent, amend or supplement the
pleadings. Supplemental pleadings may
set forth transactions or occurrences
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or events which have happened since
the date of the pleadings to be amended
or supplemented, and which are rel-
evant to any of the issues involved.

(b) Motions. Except as specifically
permitted by rule in this subpart, mo-
tions, other than discovery-related mo-
tions and motions relating to proce-
dural orders, shall be prohibited. Mo-
tions for procedural orders, including
motions for extension of time, may be
acted upon at any time.

§ 12.105 Submission of proof only in
documentary or tangible form.

Proof in support of the complaint and
in support of the respondent’s answer
(including counterclaims, if any), and
any reply thereto, may be found in
those verified documents, in verified
statements of non-party witnesses, in
other verified statements of fact, and
in other documents and tangible evi-
dence. No oral testimony by, or exam-
ination of, the parties or their wit-
nesses shall be permitted.

§ 12.106 Final decision and order.
(a) When a final decision is required.

After all submissions of proof have
been received, the Judgment Officer
shall make the final decision. Upon its
issuance, the final decision shall forth-
with be filed with the Proceedings
Clerk, and immediately served on the
parties. The Proceedings Clerk shall
also serve a notice, to accompany the
final decision, of the effect of a failure
by a party ordered to pay a reparation
award to file the documents required
by § 12.407(c) of these rules.

(b) Content of final decision. The final
decision shall contain:

(1) A briefly stated conclusion, not
accompanied by findings of fact, as to
whether the respondent violated any
provision of the Act, Commission’s reg-
ulations or orders, resulting in dam-
ages to the complainant; and

(2) If one or more counterclaims have
been permitted in the proceeding, a
brief conclusion, not accompanied by
findings of fact, as to whether the com-
plainant is liable to the respondent for
such counterclaims; and

(3) A determination of the amount of
damages, if any, sustained by com-
plainant or respondent in connection
with reparation claims or counter-

claims, and an order against a party
found liable for damages directing that
party to pay an award. An award in
favor of the complainant shall not ex-
ceed the amount of damages in the
complaint (including any amendment
thereto), and an award in favor of a re-
spondent shall not exceed the amount
of damages claimed in a counterclaim
(including any amendment thereto).
A conclusion made pursuant to para-
graph (b)(1) of this section shall not be
deemed a finding of the Commission for
the purposes of Section 8a of the Com-
modity Exchange Act.

(c) No assessment of prejudgment inter-
est or costs. A party found liable for
damages in a voluntary decisional pro-
ceeding shall not be assessed prejudg-
ment interest, attorney’s fees, or costs
(other than the filing fee and costs as-
sessed as a sanction for abuse of discov-
ery.

(d) Effect of final decision and order:
No appeal. A party may not appeal to
the Commission a final decision issued
pursuant to subpart C of these rules. In
accordance with the election and waiv-
ers described in § 12.100(b), a final deci-
sion may not be appealed to a U.S.
Court of Appeals pursuant to section
14(e) of the Commodity Exchange Act,
but a final decision shall be recognized
as a final order of the Commission for
all other purposes including the judi-
cial enforcement of an award made in
connection with the final decision pur-
suant to section 14(d) of the Commod-
ity Exchange Act.

(e) Effective date of final decision. A
final decision and order shall become
effective thirty (30) days after service,
unless the Commission pursuant to
§ 12.403 takes review of the decision on
its own motion on or before the thirti-
eth day. Any reparation award ordered
in a final decision pursuant to this rule
shall be satisfied in full within forty-
five (45) days after service thereof, un-
less the Commission pursuant to
§ 12.403(b) stays the duty of satisfac-
tion. Any party who fails timely to sat-
isfy such an award is subject to the
automatic suspension provisions of
§ 12.407(c).

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9637, Mar. 1, 1994]
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Subpart D—Rules Applicable to
Summary Decisional Proceedings

§ 12.200 Scope and applicability of
rules.

The rules set forth in this subpart are
applicable only to proceedings for-
warded pursuant to § 12.26(b) of the
Reparation Rules. The rules in subpart
B permitting discovery are applicable
in a summary decisional proceeding.
Unless specifically made applicable,
the rules prescribed in subparts C and
E shall not apply to such proceedings.
Parties to a proceeding forwarded pur-
suant to § 12.26(b) may, by signed agree-
ment filed at any time prior to the is-
suance of the initial decision, or of any
other order disposing of all issues in
the proceeding, elect to have all of the
issues in the proceeding decided pursu-
ant to the voluntary decisional proce-
dure. Upon receiving a timely filed
stipulation signed by all parties evi-
dencing such an election, the Judg-
ment Officer shall conduct the proceed-
ing and render a decision pursuant to
subpart C of these rules.

§ 12.201 Functions and responsibilities
of the Judgment Officer.

The Judgment Officer shall be re-
sponsible for the fair and orderly con-
duct of the proceeding and shall have
the authority:

(a) In his discretion, to conduct pre-
decision conferences in accordance
with § 12.206 of these rules;

(b) To rule upon all discovery-related
motions, and to take such action pur-
suant to § 12.35 as is appropriate if a
party fails to comply with a discovery
order;

(c) To issue orders for the production
of documents and tangible things and
orders for written testimony, as pro-
vided in § 12.34 of these rules;

(d) To take such action as is appro-
priate under § 12.35 of these rules, if a
party fails to comply with an order is-
sued by the Judgment Officer pursuant
to § 12.34;

(e) To rule on all motions permitted
pursuant to § 12.205;

(f) To issue default orders for good
cause against parties who fail to par-
ticipate in the proceeding or to comply
with these rules;

(g) If an oral hearing is ordered, to
preside at the hearing, which shall in-
clude the authority to receive relevant
evidence, to administer oaths and affir-
mations, to examine witnesses, and to
rule on offers of proof;

(h) To issue subpoenas in accordance
with the provisions of §§ 12.34, 12.36 and
12.209 of these rules;

(i) To make the initial decision in ac-
cordance with § 12.210 of these rules;
and

(j) To issue such orders as are nec-
essary and appropriate to effectuate
the orderly conduct of the proceeding.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984, as amended at 59 FR 9637, Mar. 1, 1994]

§ 12.202 Disqualification of Judgment
Officer.

(a) At his own request. A Judgment Of-
ficer may withdraw from a summary
decisional proceeding when he consid-
ers himself to be disqualified on the
grounds of personal bias, conflict of in-
terest, or similar bases. In such event,
he shall immediately notify the Com-
mission and each of the parties of his
withdrawal and of his basis for such ac-
tion.

(b) Upon the request of a party. Any
party may request a Judgment Officer
to disqualify himself on the grounds of
personal bias, conflict of interest, or
similar bases. Interlocutory review of
an order denying such a request may be
sought without certification of the
matter by the Judgment Officer only in
accordance with the procedures set
forth in § 12.309 of the Reparation
Rules.

§ 12.203 Filing of documents; subscrip-
tion; service.

Except as otherwise specifically pro-
vided in these rules, all documents
filed in a summary decisional proceed-
ing, including (but not limited to)
amended or supplemental pleadings,
motions, discovery notices and re-
sponses thereto, documents produced
or filed pursuant to § 12.34 of these
rules, and submissions of proof, shall
meet the requirements of §§ 12.11 and
12.12 of these rules as to form, and shall
be filed and served in accordance with
§ 12.10 of the Reparation Rules.
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§ 12.204 Amended and supplemental
pleadings.

(a) Amendments to pleadings. At any
time before the parties have concluded
their submission of proof, the Judg-
ment Officer may allow amendments of
the pleadings either upon written con-
sent of the parties, or for good cause
shown, provided however, that any
pleading as amended shall not contain
an allegation of damages in excess of
$30,000. Any party may file a response
to a motion to amend the pleadings
within ten (10) days after the date of
service upon him of the motion;

(b) Supplemental pleadings. At any
time before the parties have concluded
their submissions of proof, and upon
such terms as are just, the Judgment
Officer may, upon motion by a party,
permit a party to serve a supplemental
pleading setting forth transactions, oc-
currences or events which have hap-
pened since the date of the pleadings
sought to be supplemented and which
are relevant to any of the issues in the
proceeding: Provided However, That any
pleading as supplemented may not con-
tain an allegation of damages in excess
of $30,000. Any party may file a re-
sponse to a motion to supplement the
pleadings within ten (10) days after the
date of service upon him of the motion.

(c) Pleadings to conform to the evi-
dence. When issues not raised by the
pleadings but reasonably within the
scope of a summary decisional proceed-
ing are tried with the express or im-
plied consent of the parties, they shall
be treated in all respects as if they had
been raised in the pleadings.

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9637, Mar. 1, 1994]

§ 12.205 Motions.
(a) In general. Motions for relief not

otherwise specifically provided for in
subpart D of these rules, other than
discovery-related motions and motions
for extensions of time and similar pro-
cedural orders, shall not be allowed.
Except as otherwise specifically pro-
vided in these rules, all motions per-
mitted under these rules shall be di-
rected to the Judgment Officer prior to
the filing of the initial decision, and to
the Commission after the initial deci-
sion has been filed. Motions for exten-

sions of time and similar procedural or-
ders may be acted upon at any time,
without awaiting a response thereto.
Any party adversely affected by such
action may request reconsideration,
vacation or modification of such ac-
tion.

(b) Answer to motions. Any party may
serve and file a written response to a
motion within ten (10) days after serv-
ice of the motion upon him, or within
such longer or shorter period as is es-
tablished by these rules, or as the
Judgment Officer or the Commission
may direct.

(c) Dismissal—(1) By the Judgment Offi-
cer. A Judgment Officer, acting upon
his own motion, may

(i) Dismiss the entire proceeding
without prejudice to counterclaims, if
he finds that the matters alleged in the
complaint fail to state a claim cog-
nizable in reparations; or

(ii) Order dismissal of any claim,
counterclaim, or party from the pro-
ceeding if he finds, after review of the
record, that such claim or counter-
claim (by itself or as applied to any
party) is not cognizable in reparations.

(2) Motion for dismissal by a party. Any
party who believes that grounds exist
for dismissal of the entire complaint,
or of any claim therein, or of any coun-
terclaim or party from the proceeding,
may file a motion for dismissal specify-
ing the claims or parties to be dis-
missed and the reasons therefor. Upon
consideration of the whole record, the
Judgment Officer may grant or deny
such motion, in whole or in part.

(3) Content and effect of order of dismis-
sal. Any order of dismissal entered pur-
suant to this rule shall contain a brief
statement of the findings and conclu-
sions which serve as the basis for the
order. An order of dismissal of the en-
tire proceeding pursuant to this rule
shall have the effect of an initial deci-
sion (see § 12.213(d)), and may be ap-
pealed to the Commission in accord-
ance with the requirements of § 12.401
of these rules.

§ 12.206 Pre-decision conferences.

At any time after a summary
decisional proceeding has been com-
menced pursuant to § 12.26(b), the Judg-
ment Officer may, in his discretion,

VerDate 14-MAR-97 10:11 May 30, 1997 Jkt 174048 PO 00000 Frm 00284 Fmt 8010 Sfmt 8010 E:\CFR\174048.034 174048



285

Commodity Futures Trading Commission § 12.208

conduct one or more pre-decision con-
ferences to be held in Washington, DC
or by telephone, with all parties, for
the purposes of:

(a) Discussing the advisability of
electing the voluntary decisional pro-
cedure;

(b) Encouraging settlement of the en-
tire case, or any part thereof, (such dis-
cussions may be ex parte with the con-
sent of all parties);

(c) Simplifying or clarifying issues;
(d) Obtaining stipulations, admis-

sions of fact and of authenticity of doc-
uments;

(e) Discussing amendments or supple-
ments to the pleadings;

(f) Encouraging an early settlement
of disputes relating to discovery; and

(g) Discussing any matters of rel-
evance in the proceeding.
At or following the conclusion of such
a conference, the Judgment Officer
may serve a pre-decision memorandum
and order setting forth the agreements,
if any, reached by the parties, any pro-
cedural determinations made by him,
and the issues for resolution not dis-
posed of by the admissions or agree-
ments by the parties. Such order, when
issued, shall control the subsequent
course of the proceeding unless modi-
fied to prevent injustice.

§ 12.207 Summary disposition.
(a) Filing of motions, answers. Any

party who believes that there is no
genuine issue of material fact to be de-
termined and that he is entitled to a
decision as a matter of law concerning
all issues of liability in the proceeding
may file a motion for summary disposi-
tion at any time until the parties have
concluded their submissions of proof.
Any adverse party, within ten (10) days
after service of the motion, may file
and serve opposing papers or may
countermove for summary disposition.

(b) Supporting papers. A motion for
summary disposition shall include a
statement of the material facts as to
which the moving party contends there
is no genuine issue, supported by the
pleadings, and by affidavits, other veri-
fied statements, admissions, stipula-
tions, and interrogatories. The motion
may also be supported by briefs con-
taining points and authorities in sup-
port of the contention of the party

making the motion. When a motion is
made and supported as provided in this
section, unless otherwise ordered by
the Judgment Officer, an adverse party
may not rest upon the mere allega-
tions, but shall serve and file in re-
sponse a statement setting forth those
material facts as to which he contends
a genuine issue exists, supported by af-
fidavits and other verified material. He
may also submit a brief of points and
authorities.

(c) Summary disposition upon motion of
the Judgment Officer. If the Judgment
Officer believes that there may be no
genuine issue of material fact to be de-
termined and that one of the parties
may be entitled to a decision as a mat-
ter of law, he may direct the parties to
submit papers in support of and in op-
position to summary disposition, sub-
stantially as provided in paragraphs (a)
and (b) of this section.

(d) Ruling on summary disposition. The
Judgment Officer may grant summary
disposition if the undisputed pleaded
facts, affidavits, other verified state-
ments, admissions, stipulations, and
matters of official notice show that (1)
there is no genuine issue as to any ma-
terial fact; (2) there is no necessity
that further facts be developed in the
record; and (3) a party is entitled to a
decision in his favor as a matter of law.

(e) Review of ruling; appeal. An appli-
cation for interlocutory review of an
order denying a motion for summary
disposition shall not be allowed. An
order granting summary disposition as
to all of the issues and all of the par-
ties in the proceeding shall have the
same effect as an initial decision (see
§ 12.210(d)), and may be appealed to the
Commission, in accordance with § 12.401
of these rules.

§ 12.208 Submissions of proof.
(a) Documentary evidence. Each party

may file and serve verified statements
of fact and affidavits of non-party wit-
nesses with personal knowledge of the
facts which they aver to be true. Proof
in support of the complaint and in sup-
port of the respondent’s answer may be
found in those verified documents, in
affidavits of non-party witnesses, in
other verified statements of fact, and
in other documents and tangible exhib-
its.
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(b) Oral testimony and examination.
The Judgment Officer may order an
oral hearing for the presentation of
testimony and examination of the par-
ties and their witnesses when appro-
priate and necessary for the resolution
of factual issues, upon motion by ei-
ther a party or the Judgment Officer.
An oral hearing held under this section
will be convened by conference tele-
phone call as provided in § 12.209(b), ex-
cept that an in-person hearing may be
held in Washington, DC, under the cir-
cumstances set forth in § 12.209(c).

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9637, Mar. 1, 1994]

§ 12.209 Oral testimony.
(a) Generally. When the Judgment Of-

ficer determines that an oral hearing is
necessary and appropriate, such oral
hearing will be held either by tele-
phone or in person in Washington, DC,
as set forth below. The Judgment Offi-
cer, in his or her discretion with con-
sideration for the convenience of the
parties and their witnesses, will deter-
mine the time and date of such hear-
ing. During an oral hearing, in his or
her discretion, the Judgment Officer
may regulate appropriately the course
and sequence of testimony and exam-
ination of the parties and their wit-
nesses and limit the issues.

(b) Telephonic hearings. When a Judg-
ment Officer has determined to hold an
oral hearing by telephone, an order to
that effect will be issued at least 15
days prior to the hearing notifying the
parties of the date and time of the
hearing. The order will direct the par-
ties to confirm, at least 48 hours in ad-
vance of the hearing, that the correct
telephone numbers for the parties and
their witnesses are on file with the Of-
fice of Proceedings, and warn that fail-
ure to provide correct telephone num-
bers may be deemed waiver of that par-
ty’s right to participate in the hearing,
to present evidence, or to cross-exam-
ine other witnesses. If a party is un-
available by telephone at the appointed
time, any other party in attendance
may present testimony, and the Judg-
ment Officer also may impose any ap-
propriate sanction listed in § 12.35. All
telephonic hearings will be recorded
electronically but will be transcribed
only upon direction of the Judgment

Officer (if necessary) or in the event of
Commission review. The parties may
secure a copy of the recording of the
hearing from the Proceedings Clerk
upon written request and payment of
the cost of the recording.

(c) Washington, DC hearings. In excep-
tional circumstances and when an in-
person hearing is determined to be nec-
essary in resolving the issues, the
Judgment Officer may order an in-per-
son hearing in Washington, DC upon
written request by a party and the
agreement of at least one opposing
party. The Judgment Officer will issue
notice of the time, date, and location
of an in-person hearing to the parties
at least 30 days in advance of the hear-
ing. Except as otherwise provided here-
in, an in-person hearing will be held
and recorded in the manner prescribed
in § 12.312(c) through (f) of these rules.
A party not agreeing to appear at the
hearing in Washington, DC, may be or-
dered to participate by telephone. Any
party not appearing in person or by
telephone will be deemed to have
waived the right to participate in the
hearing, to present evidence, or to
cross-examine other witnesses; further,
that party may be subject to such ac-
tion under § 12.35 as the Judgment Offi-
cer may find appropriate. The Judg-
ment Officer may order any party who
requests or agrees to appear at a hear-
ing in Washington, DC and fails to ap-
pear without good cause, to pay any
reasonable costs unnecessarily in-
curred by parties appearing at such a
hearing.

(d) Compulsory process. An application
for a subpoena requiring a non-party to
participate in a telephonic hearing or
to appear at an in-person hearing in
Washington, DC, may be made in writ-
ing to the Judgment Officer without
notice to the other parties. The stand-
ards for issuance or denial of an appli-
cation for a subpoena, the service and
travel fee requirements, and the meth-
od for enforcing such subpoenas are set
forth at § 12.313 of these rules.

[59 FR 9637, Mar. 1, 1994]

§ 12.210 Initial decision.
(a) In general. Proposed findings of

fact and conclusions of law briefs shall
not be allowed. As soon as practicable
after all submissions of proof have been
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received, the Judgment Officer shall
make the initial decision, which he
shall forthwith file with the Proceed-
ings Clerk. Upon filing of an initial de-
cision, the Proceedings Clerk shall im-
mediately serve upon the parties a
copy of the initial decision and a noti-
fication of the effect of a party’s fail-
ure timely to appeal the initial deci-
sion to the Commission, as provided in
paragraphs (d) and (e) of this section,
as well as the effect of a failure by a
party who has been ordered to pay a
reparation award timely to file the
documents required by § 12.407(c).

(b) Content of initial decision. In the
initial decision in a summary
decisional proceeding, the Judgment
Officer shall:

(1) Include a brief statement of his
findings as to the facts, with references
to those portions of the record which
support his findings;

(2) Make a determination whether or
not the respondent has violated any
provision of the Commodity Exchange
Act, or rule, regulation or order there-
under;

(3) Make a determination whether
the complainant is liable to any re-
spondent who has made a counterclaim
in the proceeding;

(4) Determine the amount of dam-
ages, if any, that the complainant has
sustained as a result of respondent’s
violations, the amount of punitive
damages, if any, for which respondent
is liable to complainant, which shall
not exceed $30,000, exclusive of interest
and costs; and the amount, if any, for
which complainant is liable to respond-
ents based on counterclaims, which, in
aggregate, shall not exceed $30,000, ex-
clusive of interest and costs; and

(5) Include an order directing either
the respondent or the complainant, de-
pending upon whose liability is greater,
to pay an amount based on the dif-
ference in the amounts determined pur-
suant to paragraph (b)(4) of this sec-
tion, on or before a date fixed in the
order.

(c) Costs; prejudgment interest. The
Judgment Officer may, in the initial
decision, award costs (including the
costs of instituting the proceeding, and
if appropriate, reasonable attorneys’
fees) and, if warranted as a matter of
law under the circumstances of the

particular case, prejudgment interest
to the party in whose favor a judgment
is entered.

(d) Effect of initial decision. The initial
decision shall become the final decision
and order of the Commission thirty (30)
days after service thereof, except:

(1) The initial decision shall not be-
come the final decision as to a party
who shall have timely filed and per-
fected an appeal thereof to the Com-
mission in accordance with § 12.401 of
these rules; and

(2) The initial decision shall not be-
come final as to any party to the pro-
ceeding if, within thirty (30) days after
service of the initial decision, the Com-
mission itself shall have placed the
case on its own docket for review or
stayed the effective date of the initial
decision.

(e) Effect of failure to file and perfect
an appeal to the Commission. Unless the
Commission takes review on its own
motion, the timely filing and perfec-
tion of an appeal to the Commission of
the initial decision is mandatory as a
prerequisite to appellate judicial re-
view of a final decision and order en-
tered pursuant to these rules.

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9638, Mar. 1, 1994]

Subpart E—Rules Applicable to
Formal Decisional Proceedings

§ 12.300 Scope and applicability of
rules.

The rules set forth in this subpart are
applicable to proceedings forwarded
pursuant to § 12.26(c) of the Reparation
Rules. The rules in subpart B permit-
ting discovery are applicable in a for-
mal decisional proceeding, as supple-
mented by § 12.301. Unless specifically
made applicable, the rules prescribed
in subparts C and D shall not apply to
formal decisional proceedings. Parties
to a proceeding forwarded pursuant to
§ 12.26(c) may, by written agreement
filed at any time prior to the issuance
of an initial decision, or of any other
order disposing of all issues in the pro-
ceeding, elect to have all issues in the
proceeding decided pursuant to the vol-
untary decisional procedure. Upon re-
ceiving a timely filed stipulation
signed by all parties evidencing such
an election, the Administrative Law
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Judge shall conduct the proceeding and
render a decision pursuant to subpart C
of these rules.

§§ 12.301—12.302 [Reserved]

§ 12.303 Pre-decision conferences.

During the time period permitted for
discovery pursuant to § 12.30(d), and
thereafter, the Administrative Law
Judge may, in his discretion, conduct
one or more pre-decision conferences to
be held in Washington, DC or by tele-
phone, with all parties for the purposes
of:

(a) Discussing the advisability of
electing the voluntary decisional pro-
cedure;

(b) Encouraging a settlement of the
entire case, or any part thereof (such
discussions may be ex parte with the
consent of all parties);

(c) Simplifying or clarifying issues;
(d) Obtaining stipulations, admis-

sions of fact and of authenticity of doc-
uments;

(e) Discussing amendments or supple-
ments to the pleadings;

(f) Encouraging an early settlement
of disputes relating to discovery; and

(g) Discussing any matters of rel-
evance in the proceeding.

At or following the conclusion of a pre-
decision conference, the Administra-
tive Law Judge may serve a pre-deci-
sion memorandum and order setting
forth the agreements reached by the
parties, any procedural determinations
made by him, and the issues for resolu-
tion not disposed of by admissions or
agreements by the parties. Such an
order shall control the subsequent
course of the proceeding unless modi-
fied to prevent injustice.

[49 FR 6621, Feb. 22, 1984, as amended at 57
FR 20638, May 14, 1992]

§ 12.304 Functions and responsibilities
of the Administrative Law Judge.

Once he has been assigned the case,
the Administrative Law Judge shall be
responsible for the fair and orderly
conduct of a formal decisional proceed-
ing and shall have the authority:

(a) To issue such orders as are de-
scribed in § 12.34 of these rules;

(b) To issue subpoenas pursuant to
§§ 12.34, 12.36, and 12.313 of these rules;

(c) To take such action as is appro-
priate pursuant to § 12.35 if a party fails
to comply with a discovery order, or an
order issued pursuant to § 12.34 of these
rules;

(d) [Reserved]
(e) In his discretion, to conduct pre-

decision conferences, for the purposes
prescribed in § 12.303, at any time after
a proceeding has commenced pursuant
to § 12.26(c);

(f) To issue pre-hearing orders as re-
quired by § 12.312(a);

(g) To certify interlocutory matters
to the Commission for its determina-
tion in accordance with § 12.309;

(h) To issue orders of dismissal pur-
suant to § 12.308;

(i) To issue default orders for good
cause against parties who fail to par-
ticipate in the proceeding, or to com-
ply with these rules;

(j) If appropriate, to issue orders for
summary disposition in the manner
prescribed by § 12.310;

(k) If an oral hearing is ordered, to
preside at the oral hearing, which shall
include the authority to receive rel-
evant evidence, to administer oaths
and affirmations, to examine wit-
nesses, and to rule on offers of proof;

(l) To make the initial decision; and
(m) To issue such orders, and take

any other actions as are required to
give effect to these rules.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984; 49 FR 17750, Apr. 25, 1984, as amended at
57 FR 20637, May 14, 1992]

§ 12.305 Disqualification of Adminis-
trative Law Judge.

(a) At his own request. An Administra-
tive Law Judge may withdraw from a
formal decisional proceeding when he
considers himself to be disqualified on
the grounds of personal bias, conflict of
interest, or similar bases. In such
event, he shall immediately notify the
Commission and each of the parties of
his withdrawal and of his basis for such
action.

(b) Upon the request of a party. Any
party may request an Administrative
Law Judge to disqualify himself on the
grounds of personal bias, conflict of in-
terest, or similar bases. Interlocutory
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review of an order denying such a re-
quest may be sought without certifi-
cation of the matter by an Administra-
tive Law Judge, only in accordance
with the procedures set forth in § 12.309
of these rules.

§ 12.306 Filing of documents; subscrip-
tion; service.

Except as otherwise specifically pro-
vided in these rules, all documents
filed in a formal decisional proceeding
including, but not limited to, amended
or supplemental pleadings, motions,
discovery notices or requests, and re-
sponses thereto, documents filed or
produced pursuant to § 12.34 of these
rules, and submissions of proof, shall
meet the requirements of §§ 12.11 and
12.12 of the rules as to form, and shall
be filed and served in accordance with
§ 12.10 of the Reparation Rules.

§ 12.307 Amended and supplemental
pleadings.

(a) Amendments to pleadings. At any
time before the parties have concluded
their submissions of proof, the Admin-
istrative Law Judge may allow amend-
ments of the pleadings either upon
written consent of the parties or for
good cause shown. Any party may file
a response to a motion to amend the
pleadings within ten (10) days after the
date of service upon him of the motion.

(b) Supplemental pleadings. At any
time before the parties have concluded
their submissions of proof, and upon
such terms as are just, an Administra-
tive Law Judge may, upon motion by a
party, permit a party to serve a supple-
mental pleading setting forth trans-
actions, occurrences or events which
have happened since the date of the
pleadings sought to be supplemented
and which are relevant to the issues in
the proceeding. Any party may file a
response to a motion to supplement the
pleadings with ten (10) days after the
date of service upon him of the motion.

(c) Pleadings to conform to the evi-
dence. When issues not raised by the
pleadings but reasonably within the
scope of a formal decisional proceeding
are tried with the express or implied
consent of the parties, they shall be
treated in all respects as if they had
been raised in the pleadings.

§ 12.308 Motions.

(a) In general. An application for a
form of relief not otherwise specifically
provided for in this subpart E shall be
made by a motion, which shall be in
writing (unless made on the record dur-
ing an oral hearing). The motion shall
state the relief sought and the basis for
the relief and may set forth the author-
ity relied upon. All motions, unless
otherwise provided in these rules, shall
be directed to the Administrative Law
Judge before the initial decision is
filed, and to the Commission after the
initial decision is filed.

(b) Answer to motions. Any party may
serve and file a written response to a
motion within ten (10) days after serv-
ice of the motion upon him, or within
such longer or shorter period as estab-
lished by these rules, or as the Admin-
istrative Law Judge or the Commission
may direct.

(c) Dismissal—(1) By the Administrative
Law Judge. The Administrative Law
Judge, acting on his own motion, may,
at any time after he has been assigned
the case:

(i) Dismiss the entire proceeding,
without prejudice to counterclaims, if
he finds that none of the matters al-
leged in the complaint state a claim
that is cognizable in reparations; or

(ii) Order dismissal of any claim,
counterclaim, or party from the pro-
ceeding if he finds that such claim or
counterclaim (by itself, or as applied to
a party) is not cognizable in repara-
tions.

(2) Motion for dismissal by a party. Any
party who believes that grounds exist
for dismissal of the entire complaint,
of any claim therein, of any counter-
claim, or of a party from the proceed-
ing, may file a motion for dismissal
specifying the claims, counterclaims,
or parties to be dismissed and the rea-
sons therefor. Upon consideration of
the whole record, the Administrative
Law Judge may grant or deny such mo-
tion, in whole or in part.

(3) Content and effect of order of dismis-
sal. Any order of dismissal entered pur-
suant to this rule shall contain a brief
statement of the findings and conclu-
sions which serve as the basis for the
order. An order of dismissal of the en-
tire proceeding pursuant to this rule
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shall have the effect of an initial deci-
sion which may be appealed to the
Commission in accordance with the re-
quirements set forth in § 12.401 of these
rules.

(d) Motions for procedural orders. Mo-
tions for procedural orders, including
motions for extensions of time, may be
acted on at any time, without awaiting
a response thereto. Any party ad-
versely affected by such action may re-
quest reconsideration, vacation or
modification of such action.

(e) Dilatory motions. Repetitive or nu-
merous motions dealing with the same
subject matter shall not be permitted.

§ 12.309 Interlocutory review by the
Commission.

Interlocutory review by the Commis-
sion of a ruling on a motion by an Ad-
ministrative Law Judge may be sought
only as prescribed in this rule:

(a) When interlocutory appeal may be
taken. An interlocutory appeal may be
permitted, in the discretion of the
Commission, under the following cir-
cumstances:

(1) The appeal is from a ruling pursu-
ant to § 12.102, § 12.202, or § 12.305 refus-
ing to grant a motion to disqualify a
Judgment Officer or Administrative
Law Judge;

(2) The appeal is from a ruling pursu-
ant to § 12.9 suspending an attorney
from participation in a reparation pro-
ceeding;

(3) Upon a determination by the Ad-
ministrative Law Judge certified to the
Commission either in writing or on the
record, that

(i) A ruling sought to be appealed in-
volves a controlling question of law or
policy;

(ii) An immediate appeal may mate-
rially advance the ultimate resolution
of the issues in the proceeding; and

(iii) Subsequent reversal of the ruling
would cause unnecessary delay or ex-
pense to the parties; or

(4) The appeal is from a ruling which
satisfies the conditions of paragraphs
(a)(3) (i)—(iii) of this section, despite
the absence of certification, and ex-
traordinary circumstances are shown
to exist.

(b) Procedure to obtain interlocutory re-
view. An application for interlocutory
review may be served and filed within

ten (10) days after service of a ruling
described in paragraphs (a)(1), (a)(2),
and (a)(4) of this section or of notice
that a determination has been made
pursuant to paragraph (a)(3) of this sec-
tion. The application for interlocutory
review shall contain:

(1) A statement of the facts necessary
to an understanding of the controlling
questions determined by the Adminis-
trative Law Judge, and to an under-
standing of the extraordinary cir-
cumstances warranting interlocutory
review by the Commission;

(2) A statement of the question or
issue involved in the ruling upon which
the application for review is based;

(3) A statement of the reasons why,
in the opinion of the party requesting
review, the ruling was erroneous and
should be reversed or modified; and

(4) A copy of all papers filed by the
parties that relate to the subject mat-
ter of the ruling at issue, including the
order containing the ruling.
Within seven (7) days after service of
the application for interlocutory re-
view, any party may file a response in
opposition to the application.

(c) Standard for review. In the absence
of extraordinary circumstances, the
Commission will not review a ruling of
an Administrative Law Judge prior to
the Commission’s consideration of the
proceeding pursuant to subpart F of
these rules. A Commission denial of an
application for interlocutory review
shall be without prejudice to the apply-
ing party’s right to raise any argument
made in the application as an issue in
an appeal taken pursuant to subpart F
of these rules.

(d) Proceedings not stayed. The filing
of an application for interlocutory re-
view and a grant of review shall not
stay proceedings before an Administra-
tive Law Judge (or a Judgment Officer,
if applicable) unless that official or the
Commission shall so order. The Com-
mission will not consider a motion for
a stay unless the motion shall have
first been made to the Administrative
Law Judge (or, if applicable, the Judg-
ment Officer) and denied.

(e) Interlocutory review by the Commis-
sion on its own motion. Nothing in this
rule should be construed as restricting
the Commission from acting on its own
motion to review on an interlocutory
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basis any ruling of an Administrative
Law Judge, Proceedings Officer or a
Judgment Officer in any proceeding
commenced pursuant to § 12.26 of these
rules.

§ 12.310 Summary disposition.
(a) Filing of motions, answers. Any

party who believes that there is no
genuine issue of material fact to be de-
termined and that he is entitled to a
decision as a matter of law concerning
all issues of liability in the proceeding
may file a motion for summary disposi-
tion at any time before a determina-
tion is made by the Administrative
Law Judge to order an oral hearing in
the proceeding. Any adverse party,
within ten (10) days after service of the
motion, may file and serve opposing
papers or may countermove for sum-
mary disposition.

(b) Supporting papers. A motion for
summary disposition shall include a
statement of all material facts as to
which the moving party contends that
there is no genuine issue, supported by
the pleadings, and by affidavits, other
verified statements, admissions, stipu-
lations, and interrogatories. The mo-
tion may also be supported by briefs
containing points and authorities in
support of the contention of the party
making the motion. When a motion is
made and supported as provided in this
section, unless otherwise ordered by
the Administrative Law Judge, an ad-
verse party may not rest upon the
mere allegations, but shall serve and
file in response a statement setting
forth those material facts as to which
he contends a genuine issue exists, sup-
ported by affidavits and other verified
material. He may also submit a brief of
points and authorities.

(c) Oral argument. Oral argument may
be heard at the discretion of the Ad-
ministrative Law Judge and shall be
heard in Washington, DC, or by tele-
phonic conference call. Such argument
shall be recorded, and written tran-
scripts shall be made in the event that
a grant or denial of summary disposi-
tion is reviewed by the Commission.

(d) Summary disposition upon motion of
the Administrative Law Judge. If the Ad-
ministrative Law Judge believes that
there may be no genuine issue of mate-
rial fact to be determined and that one

of the parties may be entitled to a deci-
sion as a matter of law, he may direct
the parties to submit papers in support
of and in opposition to summary dis-
position, and may hear oral argument,
substantially as provided in paragraphs
(a), (b) and (c) of this section.

(e) Ruling on summary disposition. The
Administrative Law Judge shall grant
summary disposition if the undisputed
pleaded facts, affidavits, other verified
statements, admissions, stipulations,
and matters of official notice, show
that (1) there is no genuine issue as to
any material fact; (2) there is no neces-
sity that further facts be developed in
the record; and (3) a party is entitled to
a decision as a matter of law.

(f) Review of ruling; appeal. An appli-
cation for interlocutory review of an
order denying a motion for summary
disposition shall not be allowed. Inter-
locutory review of an order granting
summary disposition which disposes of
less than all of the issues in the pro-
ceeding may be sought only in accord-
ance with § 12.309 of these rules. An
order granting summary disposition
which is dispositive of all issues, and as
to all parties, in the proceeding may be
appealed to the Commission in accord-
ance with the requirements set forth in
§ 12.401 of these rules.

§ 12.311 Disposition of proceeding or
issues without oral hearing.

If the Administrative Law Judge de-
termines that the documentary proof
and other tangible forms of proof sub-
mitted by the parties are sufficient to
permit resolution of some or all of the
factual issues in the proceeding with-
out the need for oral testimony, he
may order that all proof relating to
such issues be submitted in documen-
tary and tangible form, and dispose of
such issues without an oral hearing. In
such an event, proof in support of the
complaint, answer, and reply, may be
found in those verified documents, in
depositions on written interrogatories,
in admissible documents obtained
through discovery, in other verified
statements of fact, documents and tan-
gible evidence.

§ 12.312 Oral hearing.
(a) Notification; prehearing order. If

and when the proceeding has reached
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the stage of an oral hearing, the Ad-
ministrative Law Judge, giving due re-
gard for the convenience of the parties,
shall set a time for hearing, as well as
a location prescribed by paragraph (b)
of this section, and shall file with the
Proceedings Clerk, for immediate serv-
ice upon the parties:

(1) An order requiring the parties to
file and serve, within fifteen days after
service of the order, a prehearing
memorandum setting forth briefly:

(i) A statement of all issues to be
tried at the hearing;

(ii) An identification of each witness
expected to be called by that party;

(iii) A summary of the testimony
each witness is expected to provide;
and

(2) A notice stating the time and lo-
cation of the hearing.
Prior to the hearing, the Administra-
tive Law Judge may issue an order
based on the contents of the parties’
memoranda filed pursuant to para-
graph (a)(1) of this section, which, un-
less modified to prevent injustice, shall
control the scope of matters to be tried
at the oral hearing. If any change in
the time or place of the hearing be-
comes necessary, it shall be made by
the Administrative Law Judge, who, in
such event, shall file with the Proceed-
ings Clerk a notice of the change. Such
notice shall be served upon the parties,
unless it is made during the course of
an oral hearing and made a part of the
transcript. Hearings shall proceed ex-
peditiously and, absent extraordinary
circumstances, shall be held in one lo-
cation and shall continue, without sus-
pension, until concluded.

(b) Location of hearing. Unless the Di-
rector of the Office of Proceedings for
reasons of administrative economy or
practical necessity determines other-
wise, and except as provided in this
subparagraph, the location of an oral
hearing shall be in one of the following
cities: Albuquerque, N.M.; Atlanta,
Ga.; Boston, Mass.; Chicago, Ill.; Cin-
cinnati, Ohio; Columbia, S.C.; Denver,
Colo.; Houston, Tex.; Kansas City, Mo.;
Los Angeles, Cal.; Minneapolis, Minn.;
New Orleans, La.; New York, N.Y.;
Oklahoma City, Okla.; Phoenix, Ariz.;
San Diego, Cal.; San Francisco, Cal.;
Seattle, Wash.; St. Petersburg, Fla.;
and Washington, DC. The Administra-

tive Law Judge may, in any case where
a party avers, in an affidavit, that none
of the foregoing cities is located within
300 miles of his principal residence,
waive this paragraph and, upon giving
due regard for the convenience of all of
the parties, order that the hearing be
held in a more convenient locale.

(1) Who may appear. The parties may
appear in person, by counsel, or by
other representatives of their choosing,
subject to the provisions of § 12.9 of
these rules concerning practice before
the Commission.

(2) Effect of failure to appear. If any
party to the proceeding fails to appear
at the hearing, or at any part thereof,
he shall to that extent be deemed to
have waived the opportunity for an
oral hearing in the proceeding. The Ad-
ministrative Law Judge, for just cause,
may take such action as is appropriate
pursuant to § 12.35 of these rules
against a party who fails to appear at
the hearing. In the event that a party
appears at the hearing and no party ap-
pears for the opposing side, the party
who is present may present his evi-
dence, in whole or in part, in the form
of affidavits or by oral testimony, be-
fore the Administrative Law Judge.

(c) Public hearings. All oral hearings
shall be public except that upon appli-
cation of a party or affected witness
the Administrative Law Judge may di-
rect that specific documents or testi-
mony be received and retained non-
publicly in order to prevent unwar-
ranted disclosure of trade secrets or
sensitive commercial or financial in-
formation or an unwarranted invasion
of personal privacy.

(d) Conduct of the hearing. Subject to
paragraph (e) of this section, and ex-
cept as otherwise provided, at an oral
hearing every party shall be entitled
to:

(1) Conduct direct and cross-examina-
tion of parties and witnesses. All wit-
nesses at a hearing for the purpose of
taking evidence shall testify under
oath or affirmation, which shall be ad-
ministered by the Administrative Law
Judge. Unless otherwise ordered by the
Administrative Law Judge, parties
shall be entitled to present oral direct
testimony and other documentary
proof, and to conduct direct examina-
tion and cross examine adverse parties
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and witnesses. To expedite the hearing,
the Administrative Law Judge may, in
his discretion, order that the direct
testimony of the parties and their wit-
nesses be presented in documentary
form, by affidavit, interrogatory, and
other documents. In any event, the Ad-
ministrative Law Judge, in his discre-
tion, may permit cross examination,
without regard to the scope of direct
testimony, as to any matter which is
relevant to the issues in the proceed-
ing;

(2) Introduce exhibits. The original of
each exhibit introduced in evidence or
marked for identification shall be filed
unless the Administrative Law Judge
permits the substitution of copies for
the original documents. A copy of each
exhibit introduced by a party or
marked for identification at his re-
quest shall be supplied by him to the
Administrative Law Judge and to each
other party to the proceeding. Exhibits
shall be maintained by the reporter
who shall serve as custodian of the ex-
hibits until they are transmitted to the
Proceedings Clerk pursuant to para-
graph (f) of this section;

(3) Make objections. A party shall
timely and briefly state the grounds re-
lied upon for any objection made to the
introduction of evidence. Formal ex-
ception to an adverse ruling shall not
be required; and

(4) Make offers of proof. When an ob-
jection to a question propounded to a
witness is sustained, the examiner may
make a specific offer of what he ex-
pects to prove by the answer of the wit-
ness. Rejected exhibits, adequately
marked for identification, shall be re-
tained in the record so as to be avail-
able for consideration by any reviewing
authority.

(e) Admissibility of evidence. Relevant,
material and reliable evidence shall be
admitted. Irrelevant, immaterial, unre-
liable and unduly repetitious evidence
shall be excluded.

(f) Record of an oral hearing. Oral
hearings for the purpose of taking evi-
dence shall be recorded and shall be
transcribed in written form under the
supervision of the Administrative Law
Judge by a reporter employed by the
Commission for that purpose. The
original transcript shall be a part of
the record and shall be the sole official

transcript. Copies of transcripts, ex-
cept those portions granted non-public
treatment, shall be available from the
reporter at rates not to exceed the
maximum rates fixed by the contract
between the Commission and the re-
porter. As soon as practicable after the
close of the hearing, the reporter shall
transmit to the Proceedings Clerk the
transcript of the testimony and the ex-
hibits introduced in evidence at the
hearing, except such portions of the
transcript and exhibits as shall have
already been delivered to the Adminis-
trative Law Judge.

(g) Proposed findings of fact and con-
clusions law; briefs. An Administrative
Law Judge, upon his own motion or
upon motion of a party, may permit
the filing of post-hearing proposed
findings of fact and conclusions of law.
Absent an order permitting such find-
ings and conclusions, none shall be al-
lowed. Unless otherwise ordered by the
Administrative Law Judge and for good
cause shown, the proposed findings and
conclusions (including briefs in support
thereof), shall not exceed twenty-five
(25) pages and shall be filed not later
than forty-five (45) days after the close
of the oral hearing.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984]

§ 12.313 Subpoenas for attendance at
an oral hearing.

(a) In general—(1) Application for issu-
ance of subpoenas. An application for a
subpoena requiring a party or other
person to appear and testify at an oral
hearing (subpoena ad testificandum) or
to appear and testify and to produce
specified documentary or tangible evi-
dence at the hearing (subpoena duces
tecum), shall (unless made orally at a
hearing) be filed in writing and in du-
plicate, but need not be served upon
other parties. The application shall be
accompanied by the original and one
copy of the subpoena.

(2) Standards for issuance or denial of
subpoenas. The Administrative Law
Judge considering any application for a
subpoena shall issue the subpoena if he
is satisfied the application complies
with this rule and the request is not
unreasonable, oppressive, excessive in
scope or unduly burdensome. In the
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event the Adminstrative Law Judge de-
termines that a requested subpoena or
any of its terms is unreasonable, op-
pressive, excessive in scope, or unduly
burdensome, he may refuse to issue the
subpoena, or may issue it only upon
such conditions as he determines fair-
ness requires.

(b) Special requirements relating to ap-
plication for an issuance of subpoenas for
the appearance of commission employees—
(1) Form. An application for the issu-
ance of a subpoena shall be made in the
form of a written motion served upon
all other parties, if the subpoena would
require the appearance of a Commis-
sioner or an official or employee of the
Commission.

(2) Content. The motion shall specifi-
cally describe the material to be pro-
duced, the information to be disclosed,
or the testimony to be elicited from
the witness, and shall show

(i) The relevance of the material, in-
formation, or testimony to the matters
at issue in the proceeding;

(ii) The reasonableness of the scope
of the proposed subpoena; and

(iii) That such material, information,
or testimony is not available from
other sources.

(3) Rulings. The motion shall be de-
cided by the Administrative Law Judge
and his order shall provide such terms
and conditions for the production of
the material, the disclosure of the in-
formation, or the appearance of the
witnesses as may appear necessary and
appropriate for the protection of the
public interest.

(c) Service of subpoenas—(1) How ef-
fected. Service of a subpoena upon a
party shall be made in accordance with
§ 12.10 of these rules. Service of a sub-
poena upon any other person shall be
made by delivering a copy of the sub-
poena to him as provided in paragraph
(c) (2) or (3) of this section, and by ten-
dering to him the fees for one day’s at-
tendance and the mileage as specified
in paragraph (e) of this section. When
the subpoena is issued at the instance
of any officer or agency of the United
States, fees and mileage need not be
tendered at the time of service.

(2) Service upon a natural person. De-
livery of a copy of a subpoena and ten-
der of fees and mileage to a natural
person may be effected by (i) handing

them to the person; (ii) leaving them at
his office with the person in charge
thereof or, if there is no one in charge,
by leaving the subpoena in a conspicu-
ous place therein; (iii) leaving them at
his dwelling place or usual place of
abode with some person of suitable age
and discretion then residing therein;
(iv) mailing them by registered or cer-
tified mail to him at his last known ad-
dress; or (v) any other method whereby
actual notice is given to him and the
fees and mileage are timely made
available.

(3) Service upon other persons. When
the person to be served is not a natural
person, delivery of a copy of the sub-
poena and tender of the fees and mile-
age may be effected by

(i) Handing them to a registered
agent for service, or to any officer, di-
rector, or agent in charge of any office
of such person;

(ii) Mailing them by registered or
certified mail to any such representa-
tive at his last known address; or

(iii) Any other method whereby ac-
tual notice is given to any such rep-
resentative and the fees and mileage
are timely made available.

(d) Motion to quash subpoena. At or
any time before the time specified in
the subpoena for compliance therewith,
a person upon whom a subpoena has
been served may file a motion to quash
or modify the subpoena with the Ad-
ministrative Law Judge who issued the
subpoena, and serve a copy of the mo-
tion on the party who requested the
subpoena. Such motion shall include a
brief statement of the reasons therefor.
After due notice to the person upon
whose request the subpoena was issued,
and an opportunity for that person to
respond, the Administrative Law Judge
may (1) quash or modify the subpoena,
or (2) condition denial of the applica-
tion to quash or modify the subpoena
upon just and reasonable terms, includ-
ing, on the case of a subpoena duces
tecum, a requirement that the person
on whose behalf the subpoena was is-
sued shall advance the reasonable cost
of producing documentary or other
tangible evidence.

(e) Attendance and mileage fees. Per-
sons summoned to testify at a hearing
under requirement of subpoenas are en-
titled to the same fees and mileage as
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are paid to witnesses in the courts of
the United States. Fees and mileage
shall be paid by the party at whose in-
stance the persons are subpoenaed or
called.

(f) Enforcement of subpoenas. Upon
failure of any person to comply with a
subpoena issued at the request of a
party, that party may petition the
Commission, in its discretion, to insti-
tute an action in an appropriate U.S.
District Court for enforcement of the
subpoena.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984]

§ 12.314 Initial decision.
(a) In general. The Administrative

Law Judge as soon as practicable after
the parties have completed their sub-
missions of proof, or after the conclu-
sion of an oral hearing if one is held,
shall render the initial decision, which
he shall forthwith file with the Pro-
ceedings Clerk, and a copy of which
shall be served immediately by the
Proceedings Clerk upon each of the
parties. The Proceedings Clerk shall
also serve a notice, to accompany the
initial decision, of the effect of a par-
ty’s failure timely to appeal to the
Commission the initial decision, as
provided in paragraphs (d) and (e) of
this section, and the effect of a failure
of a party who has been ordered to pay
a reparation award timely to file the
documents required by § 12.407(c).

(b) Content of initial decision. In the
initial decision the Administrative
Law Judge shall:

(1) Include a brief statement of his
findings as to the facts, with references
to those portions of the record which
support his findings;

(2) Make a determination whether or
not the respondent has violated any
provision of the Commodity Exchange
Act, or rule, regulation or order there-
under;

(3) Make a determination whether
the complainant is liable to any re-
spondent who has made a counterclaim
in the proceeding;

(4) Determine the amount of dam-
ages, if any, that the complainant has
sustained as a result of respondent’s
violations, the amount of punitive
damages if warranted, and the amount,

if any, for which complainant is liable
to a respondent based on a counter-
claim; and

(5) Include an order directing either
the respondent or the complainant, de-
pending upon whose liability is greater,
to pay an amount based on the dif-
ference in the amounts determined pur-
suant to paragraph (b)(4) of this sec-
tion, on or before a date fixed in the
order.

(c) Costs, prejudgment interest. Except
as provided in §§ 12.30(c) and 12.315 of
these rules, the Administrative Law
Judge may, in the initial decision,
award costs (including the cost of insti-
tuting the proceeding and, if appro-
priate, reasonable attorney’s fees) and,
if warranted as a matter of law under
the cirumstances of the particular
case, prejudgment interest, to the
party in whose favor a judgment is en-
tered.

(d) Effect of initial decision. The initial
decision and order shall become the
final decision and order of the Commis-
sion, without further order by the
Commission, thirty (30) days after serv-
ice thereof, except that:

(1) The initial decision shall not be-
come the final decision as to a party
who shall have timely filed and per-
fected an appeal thereof to the Com-
mission, in accordance with § 12.401 of
these rules; and

(2) The initial decision shall not be-
come final as to any party to the pro-
ceeding if, within thirty (30) days after
service of the initial decision, the Com-
mission itself shall have placed the
case on its own docket for review or
stayed the effective date of the initial
decision.

(e) Effect of failure to file and perfect
an appeal to the Commission. Unless the
Commission takes review of an initial
decision on its own motion, the timely
filing and perfection of an appeal to the
Commission of the initial decision is
mandatory as a prerequisite to appel-
late judicial review of a final decision
and order entered pursuant to these
rules.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984, as amended at 59 FR 9638, Mar. 1, 1994]
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§ 12.315 Consequences of overstating
damages claims not in excess of
$30,000.

If a party, who has claimed damages
in excess of $30,000, is adjudged to be
entitled to recover less than the sum or
value of $30,000, computed without re-
gard to a damage award to which an
opposing party may be adjudged to be
entitled, and exclusive of interest and
costs, the Administrative Law Judge
may assess such party the cost of the
transcript of an oral hearing, if such a
hearing is held, and, depending upon
whether such party paid any part of
the filing fee for the proceeding, deny
the party such costs or impose such
costs on that party.

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9638, Mar. 1, 1994]

Subpart F—Commission Review of
Decisions

§ 12.400 Scope and applicability of
rules.

The rules set forth in this subpart are
applicable to proceedings forwarded
pursuant to § 12.26 (b) and (c) of these
rules. Except as provided in §§ 12.106(e)
and 12.403(b) of these rules, the rules
set forth in this subpart are not appli-
cable to proceedings forwarded pursu-
ant to § 12.26(a) of the Reparation
Rules.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984]

§ 12.401 Appeal to the Commission.
(a) How effected. Any aggrieved party

to a proceeding forwarded pursuant to
§ 12.26 (b) or (c) of these rules may ap-
peal to the Commission an initial deci-
sion or other disposition of the entire
proceeding by complying with the re-
quirements of this section. An appeal-
ing party shall serve upon all parties
and file with the Proceedings Clerk a
notice of appeal within fifteen (15) days
after service of the initial decision or
other order disposing of the entire pro-
ceeding. The notice need consist only
of a brief statement indicating the fil-
ing party’s intent to appeal the initial
decision, and shall include the date
upon which the initial decision was
rendered, the names of all parties, and
the docket number of the proceeding. A

non-refundable appellate filing fee in
the amount of $50 shall be paid at the
time of filing a notice of appeal. The
failure of a party timely to file and
serve a notice of appeal, and to pay the
appellate filing fee, in accordance with
this paragraph, or to perfect the appeal
in accordance with paragraph (b) of
this section, shall constitute a vol-
untary waiver of any objection to the
initial decision, or other order dispos-
ing of the proceeding, and of all further
administrative or judicial review under
these rules and the Commodity Ex-
change Act.

(b) Perfecting the appeal; appeal brief.
An appeal shall be perfected by the ap-
pealing party by timely filing with the
Proceedings Clerk an appeal brief
which meets the requirements of para-
graphs (b) and (d) of this section. An
original and one copy of the appeal
brief shall be filed within thirty (30)
days after filing of the notice of appeal.
By motion of the appealing party, the
Commission may, for good cause
shown, extend the time for filing the
appeal brief. If the appeal brief is not
filed within the time prescribed in this
subparagraph, the Commission may,
upon its own motion or upon motion by
a party, dismiss the appeal, in which
event the initial decision shall become
the final decision and order of the
Commission, effective upon service of
the order of dismissal.

(c) Answering brief. Any party upon
whom the appealing party serves a
brief may, within thirty (30) days after
service of the appeal brief, file an origi-
nal and one copy of an answering brief,
and serve one copy thereof, unless the
time limit is extended by the Commis-
sion upon motion of the party and for
good cause shown.

(d) Briefs. Parties filing an appeal
brief or answering brief pursuant to
this section shall meet the require-
ments of § 12.11 of these rules as to
form. The content of briefs shall sat-
isfy the requirements of § 10.102(d) of
the Commission’s regulations, 17 CFR
10.102(d), except that any party, with
leave of the Commission, may file an
informal document in lieu of a brief.
No brief shall exceed thirty-five (35)
pages in length without leave of the
Commission.
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(e) Oral argument. Any party may re-
quest, in writing and within the time
provided for filing the initial briefs,
the opportunity to present oral argu-
ment before the Commission, which the
Commission may, in its discretion,
grant or deny. In the event the Com-
mission affords the parties the oppor-
tunity to present oral argument before
the Commission, the oral argument
shall proceed in accordance with the
provisions of § 10.103 of the Commis-
sion’s regulations, 17 CFR 10.103.

(f) Scope of review. On review, the
Commission may, in its discretion,
consider sua sponte any issues arising
from the record and may base its deter-
mination thereon, or limit the issues
to those presented in the statement of
issues in the briefs, treating those is-
sues not raised as waived.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 7,
1984]

§ 12.402 Appeal of disposition of less
than all claims or parties in a pro-
ceeding.

(a) In general. Where two or more dif-
ferent claims for relief are presented,
or where multiple parties are involved,
in a proceeding forwarded pursuant to
§ 12.26 (b) or (c) of these rules, the Judg-
ment Officer or Administrative Law
Judge, may upon his own motion or by
motion of a party, direct that an ini-
tial decision or other order disposing of
one or more, but fewer than all of the
claims or parties, shall be final and im-
mediately appealable to the Commis-
sion. Such a direction may be made
only upon an express determination
that there is no just reason for delay.
When such a direction is made, a party
may appeal the initial decision or
order in accordance with the procedure
prescribed by § 12.401 of these rules.

(b) When decision is not appealable. In
the absence of such a direction by the
Judgment Officer or an Administrative
Law Judge, an initial decision or order
disposing of fewer than all of the
claims or all of the parties shall be sub-
ject to revision by the decisionmaker
at any time before a disposition is
made of all remaining claims or par-
ties, and no appeal may be taken to the
Commission pursuant to this rule.

§ 12.403 Commission review on its own
motion.

(a) In general. The Commission may
on its own motion, within 30 days after
it has been served on all parties, deter-
mine to review an initial decision, or
other order disposing of all issues in
the proceeding as to all claims and all
parties, in a proceeding forwarded pur-
suant to § 12.26 (b) and (c) of these
rules. In such event, the Commission
may determine the scope of the issues
on review, and make provisions for the
filing of briefs or, if deemed appro-
priate, such other means for the par-
ties to present their views. The parties
shall be duly notified thereof by the
Proceedings Clerk.

(b) Commission review of a final deci-
sion in a voluntary decisional proceeding.
If such action is necessary to prevent
manifest injustice, the Commission
may, upon its own motion, review a
final decision issued pursuant to § 12.106
of these rules by appropriate order filed
with the Proceedings Clerk within 30
days after service upon the parties of
the final decision. In such event, the
Commission may determine the scope
of the issue on review, make provisions
for the filing of briefs (or, if deemed ap-
propriate, such other means for the
parties to present their views). The
parties shall be duly notified thereof by
the Proceedings Clerk.

§ 12.404 The record of proceedings.

The record of proceedings on appeal
before the Commission shall include:
The pleadings; motions and requests
filed, and rulings thereon; the tran-
script of the testimony taken at an
oral hearing, together with the exhib-
its filed therein; the transcript of testi-
mony taken during an oral examina-
tion by telephone; any statements or
stipulations filed in any proceeding;
any documents or papers filed in con-
nection with prehearing conferences;
such proposed findings of fact, conclu-
sions, and orders and briefs as may
have been permitted to be filed in con-
nection with an oral hearing; such
statements of objections, and briefs in
support thereof, as may have been filed
in the proceedings; and the initial (or
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final) decision, or other order disposing
of issues in the proceeding.

[49 FR 6621, Feb. 22, 1984, as amended at 59
FR 9638, Mar. 1, 1994]

§ 12.405 Leave to adduce additional
evidence.

Any time prior to issuance of its
final decision pursuant to § 12.406, the
Commission may, after notice to the
parties and an opportunity for them to
present their views, reopen the hearing
to receive further evidence. The appli-
cation shall show to the satisfaction of
the Commission that the additional
evidence is material, and that there
were reasonable grounds for failure to
adduce such evidence at the hearing.
The Commission may receive the addi-
tional evidence or may remand the pro-
ceeding to the Judgment Officer or Ad-
ministrative Law Judge to receive the
additional evidence.

§ 12.406 Final decision of the Commis-
sion.

(a) Opinion and order. Unless the
Commission, in accordance with para-
graph (b) of this section, orders sum-
mary affirmance of the initial decision,
the Commission’s opinion and order in
a proceeding appealed pursuant to
§ 12.401 of these rules shall constitute
the Commission’s final decision, effec-
tive upon service. On review, the Com-
mission may affirm, reverse, modify,
set aside or remand for further pro-
ceedings, in whole or in part, the ini-
tial decision and make any findings or
conclusions which in its judgment are
warranted based on the record in the
proceeding.

(b) Order on summary affirmance. If
the Commission, in its opinion, finds
that the result reached in the initial
decision is substantially correct and
that none of the arguments on appeal
made by the appealing party raise any
important question of law or policy,
the Commission may, by appropriate
order, summarily affirm the initial de-
cision and order without opinion,
which shall constitute the Commis-
sion’s final decision, effective upon
service. Unless the Commission ex-
pressly indicates otherwise in its order,
an order of summary affirmance does
not reflect a Commission determina-
tion to adopt the initial decision, in-

cluding any rationale contained there-
in, as its opinion and order, and neither
initial decision nor the Commission’s
order of summary affirmance shall
serve as a Commission precedent in
other proceedings.

(c) Filing and service of final decision.
The Commission shall, upon issuance
of a final decision pursuant to this
§ 12.406, file the final decision with the
Proceeding’s Clerk, who shall forth-
with serve upon each of the parties a
copy of the final decision as well as no-
tice of the effect of a party’s failure to
pay a reparation award as provided in
§ 12.407 of these rules, and of an ag-
grieved party’s right to obtain judicial
review of the final decision pursuant to
section 14(e) of the Act, 7 U.S.C. 18(e).

(d) Date of the reparation order. For
purposes of computing the 30-day pe-
riod for filing the appeal bond required
by section 14(e) of the Act, 7 U.S.C.
18(e), ‘‘the date of the reparation
order’’ shall be the date that the Com-
mission’s opinion and order (or order of
summary affirmance, as the case may
be) is filed with the Proceedings Clerk.
This date shall be reflected by the date
stamp on the first page of the Commis-
sion’s order.

[49 FR 6621, Feb. 22, 1984, as amended at 53
FR 17692, May 18, 1988]

§ 12.407 Satisfaction of reparation
award; enforcement; sanctions.

(a) Satisfaction of reparation award—
(1) Where initial decision has become the
final decision. Any reparation award or-
dered in an initial decision, or similar
dispositive order (but not a final deci-
sion issued pursuant to § 12.106 of these
rules), shall be satisfied in full within
forty-five (45) days after service of the
initial decision, unless a timely appeal
thereof has been perfected pursuant to
§ 12.401, or unless the Commission, pur-
suant to § 12.403(a), has stayed the ef-
fective date of the initial decision.

(2) Final decision pursuant to § 12.406.
Any reparation award ordered in a
final decision of the Commission issued
pursuant to § 12.406 of these rules shall
be satisfied in full within fifteen (15)
days after service of the final decision,
or such other longer period of time as
may be specified in the final decision,
unless a petition for review is filed in
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accordance with section 14(e) of the
Act, 7 U.S.C. 18(e).

(b) Enforcement of reparation award. If
any person against whom a reparation
award has been made does not timely
comply with paragraph (a) or (b) of this
section, the party in whose favor the
award is made is entitled to seek en-
forcement of award in accordance with
the procedure prescribed in section
14(d) of the Commodity Exchange Act,
7 U.S.C. 18(d).

(c) Automatic suspension. A person re-
quired to pay a reparation award shall
be prohibited from trading on all con-
tract markets and if such person is reg-
istered, his registration shall be sus-
pended automatically, without further
notice, unless such person shall, within
fifteen (15) days after the time limit for
satisfaction of an award (as prescribed
in paragraph (a) or (b) of this section)
expires, file with the Proceedings Clerk
and serve on the other parties:

(1) A copy of a certified check or the
equivalent showing statisfaction of the
award; or

(2) A sworn release executed by each
recipient of a reparation award, which
has not been satisfied by payment with
a certified check or the equivalent; or

(3) A verified statement that a judi-
cial appeal has been filed and perfected
in accordance with section 14(e) of the
Act, 7 U.S.C. 18(e). (This paragraph is
applicable only in proceedings com-
menced pursuant to § 12.26 (b) or (c),
and only if the person has timely filed
and perfected an appeal to the Commis-
sion as prescribed in § 12.401.)

(d) Reinstatement. The sanctions im-
posed in accordance with paragraph (c)
of this section shall remain in effect
until the person required to pay the
reparation award demonstrates to the
satisfaction of the Commission that he
has paid the amount required in full
with interest at the prevailing rate
computed in accordance with 28 U.S.C.
1961 from the date directed in the final
order to the date of payment,
compounded annually.

(e) Automatic suspension after appeal.
If on appeal to the U.S. Court of Ap-
peals the appellee prevails, or if the ap-
peal is dismissed, the automatic prohi-
bition against trading and suspension
of registration shall become effective
at the expiration of thirty (30) days

from the date of judgment on the ap-
peal, but if the judgment is stayed by a
court of competent jurisdiction, the
suspension shall become effective ten
(10) days after the expiration of such
stay, unless prior thereto the judgment
of the court or the final order of the
Commission has been satisfied.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984, as amended at 50 FR 40332, Oct. 3, 1985]

§ 12.408 Delegation of authority to the
Deputy General Counsel for Opin-
ions.

Pursuant to the authority granted
under section 2(a)(4) and 2(a)(11) of the
Commodity Exchange Act, as amended,
7 U.S.C. 4a(c) and 4a(j), the Commission
hereby delegates, until such time as it
orders otherwise, the following func-
tions to the Deputy General Counsel
for Opinions, to be performed by him or
by such person or persons under his di-
rection as he may designate from time
to time:

(a) With respect to reparation pro-
ceedings conducted pursuant to section
14 of the Commodity Exchange Act, as
amended, 7 U.S.C. 18, and subject to the
Commission’s Reparation Rules as set
forth in part 12 of this chapter, to:

(1) Consider and decide miscellaneous
procedural motions that may be di-
rected to the Commission pursuant to
part 12 of these rules after the initial
decision or other order disposing of the
entire proceeding has been filed;

(2) Remand, with or without specific
instructions, initial decisions or other
orders disposing of the entire proceed-
ing to the appropriate officer (Director
of the Office of Proceedings, Judgment
Officer, or Administrative Law Judge)
in the following situations:

(i) Where a default order or award
has been made pursuant to part 12 of
these rules and a motion to vacate the
default or an equivalent request has
been made; or

(ii) Where, in his judgment, clarifica-
tion or supplementation of an initial
decision or other order disposing of the
entire proceeding prior to Commission
review is appropriate; and

(iii) Where, in his judgment, a min-
isterial act necessary to the proper
conduct of the proceeding has not been
performed.

VerDate 14-MAR-97 10:11 May 30, 1997 Jkt 174048 PO 00000 Frm 00299 Fmt 8010 Sfmt 8010 E:\CFR\174048.036 174048



300

17 CFR Ch. I (4–1–97 Edition)§ 13.1

(3) Deny applications for interlocu-
tory review by the Commission of a
ruling of an Administrative Law Judge
in cases in which the Administrative
Law Judge has not certified the ruling
to the Commission in the manner pre-
scribed by § 12.309 of these rules, and
the ruling does not concern the dis-
qualification of, or a motion to dis-
qualify, an Administrative Law Judge,
or Judgment Officer, or the suspension
of, or failure to suspend, an attorney
from participating in reparation pro-
ceedings;

(4) Dismiss any appeal from an initial
decision or other disposition of the en-
tire proceeding by an Administrative
Law Judge (or Judgment Officer), in a
proceeding where such appeal is not
filed or perfected in accordance with
§ 12.401, and deny any application for
interlocutory review if it is not filed in
accordance with § 12.309 of these rules;

(5) Strike any filing that does not
meet the requirements of, or is not per-
fected in accordance with, these part 12
rules; and

(6) Enter any order that, in his judg-
ment, will facilitate or expedite Com-
mission review of an initial decision or
other order disposing of the entire pro-
ceeding.

(b) Notwithstanding the provisions of
paragraph (a) of this section, in any
case in which he believes it appro-
priate, the Deputy General Counsel for
Opinions may submit the matter to the
Commission for its consideration.

(c) Within seven (7) days after service
of a ruling issued pursuant to this
§ 12.408, a party may file with the Com-
mission a petition for reconsideration
of the ruling. Unless the Commission
orders otherwise, the filing of a peti-
tion for reconsideration shall not oper-
ate to stay the effective date of such
ruling.

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17,
1984; 49 FR 17750, Apr. 25, 1984, as amended at
57 FR 20638, May 14, 1992; 59 FR 9638, Mar. 1,
1994]

PART 13—PUBLIC RULEMAKING
PROCEDURES

Sec.
13.1 Scope.
13.2 Petition for issuance, amendment, or

repeal of a rule.

13.3 Notice of proposed rulemaking.
13.4 Public participation in rulemaking.
13.5 Exceptions to notice requirement and

public participation.
13.6 Promulgation of rules; publication.

AUTHORITY: Pub. L. 93–463, Sec. 101(a) (11),
88 Stat. 1391, 7 U.S.C. 4a(j), unless otherwise
noted.

SOURCE: 41 FR 17537, Apr. 27, 1976, unless
otherwise noted.

§ 13.1 Scope.
The rules of part 13 set forth the pro-

cedures of the Commodity Futures
Trading Commission for the formula-
tion, amendment or repeal of a rule or
regulation, insofar as those procedures
directly affect the public. Unless other-
wise stated, the rules apply to all rule-
making by the Commission, except to
the extent the rulemaking involves
Commission management or personnel
or public property, loans, grants, bene-
fits or contracts.

§ 13.2 Petition for issuance, amend-
ment, or repeal of a rule.

Any person may file a petition with
the Secretariat of the Commission for
the issuance, amendment or repeal of a
rule of general application. The peti-
tion shall be directed to Secretariat,
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st
Street, NW., Washington, DC 20581, and
shall set forth the text of any proposed
rule or amendment or shall specify the
rule the repeal of which is sought. The
petition shall further state the nature
of the petitioner’s interest and may
state arguments in support of the issu-
ance, amendment or repeal of the rule.
The Secretariat shall acknowledge re-
ceipt of the petition, refer it to the
Commission for such action as the
Commission deems appropriate, and
notify the petitioner of the action
taken by the Commission. Except in af-
firming a prior denial or when the de-
nial is self-explanatory, notice of a de-
nial in whole or in part of a petition
shall be accompanied by a brief state-
ment of the grounds of denial.

[41 FR 17537, Apr. 27, 1976, as amended at 60
FR 49335, Sept. 25, 1995]

§ 13.3 Notice of proposed rulemaking.
Whenever the Commission proposes

to issue, amend, or repeal any rule or
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