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during the one-half hour before the ter-
mination of the period in which last
sale prices are reported in the consoli-
dated system,;

(ii) In any exchange traded security,
on any national securities exchange,
(A) such that the Rule 10b-18 purchase
would not constitute the opening
transaction in the security on such ex-
change; and (B) at a time other than
during the one-half hour before the
scheduled close of trading on the ex-
change;

(iifi) In any NASDAQ security,
othewise than on a national securities
exchange, if a current independent bid
quotation for the security is reported
in Level 2 of NASDAQ; and

(3) (Price of purchase) Effects all Rule
10b-18 purchases from or through a
broker or dealer at a purchase price, or
makes or causes to be made all Rule
10b-18 bids to or through a broker or
dealer at a price.

(i) For a reported security, that is
not higher than the published bid, as
that term is defined in Rule 11Acl-
1(a)(9) under the Act, that is the high-
est current independent published bid
or the last independent sale price re-
ported in the consolidated system,
whichever is higher;

(ii) On a national securities ex-
change, for an exchange traded secu-
rity, that is not higher than the cur-
rent independent bid quotation or the
last independent sale price on that ex-
change, whichever is higher;

(iii) Otherwise than on a national se-
curities exchange for a NASDAQ secu-
rity, that is not higher than the lowest
current independent offer quotation re-
ported in Level 2 of NASDAQ; or

(iv) Otherwise than on a national se-
curities exchange, for a security that is
not a reported security or a NASDAQ
security, that is not higher than the
lowest current independent offer
quotation, determined on the basis of
reasonable inquiry; and

(4) (Volume of purchases) Effects from
or through a broker or dealer all Rule
10b-18 purchases other than block pur-
chases

(i) Of a reported security, an ex-
change traded security or a NASDAQ
security, in an amount that, when
added to the amounts of all other Rule
10b-18 purchases, other than block pur-

53

§240.10A-1

chases, from or through a broker or
dealer effected by or for the issuer or
any on that day, does not exceed the
higher of (A) one round lot or (B) the
number of round lots closet to 25 per-
cent of the trading volume for the se-
curity;

(if) Of any other security, in an
amount that (A) when added to the
amounts of all other Rule 10b-18 pur-
chases, other than block purchases,
from or through a broker or dealer ef-
fected by or for the issuer or any affili-
ated purchaser of the issuer on that
day, does not exceed one round lot or
(B) when added to the amounts of all
other Rule 10b-18 purchases other than
block purchases from or through a
broker or dealer effected by or for the
issuer or any affiliated purchaser of the
issuer during that day and the preced-
ing five business days, does not exceed
1/20th of one percent (0.0005) of the out-
standing shares of the security, exclu-
sive of shares known to be owned bene-
ficially by affiliates.

(¢) No presumption shall arise that
an issuer or affiliated purchaser of an
issuer has violated section 9(a)(2) or
10(b) of the Act or Rule 10b-5 under the
Act if the Rule 10b-18 bids or Rule 10b-
18 purchases of such issuer or affiliated
purchaser do not meet the conditions
specified in paragraphs (b) (1) through
(4) of this section.

[47 FR 53339, Nov. 26, 1982, as amended at 62
FR 543, Jan. 3, 1997; 62 FR 11323, Mar. 12, 1997]

§240.10b-21 [Reserved]
REPORTS UNDER SECTION 10A

§240.10A-1 Notice to the Commission
Pursuant to Section 10A of the Act.

(a)(1) If any issuer with a reporting
obligation under the Act receives a re-
port requiring a notice to the Commis-
sion in accordance with section
10A(b)(3) of the Act, 15 U.S.C. 78j-
1(b)(3), the issuer shall submit such no-
tice to the Commission’s Office of the
Chief Accountant within the time pe-
riod prescribed in that section. The no-
tice may be provided by facsimile, tele-
graph, personal delivery, or any other
means, provided it is received by the Of-
fice of the Chief Accountant within the
required time period.
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(2) The notice specified in paragraph
(a)(1) of this section shall be in writing
and:

(i) Shall identify the issuer (includ-
ing the issuer’s name, address, phone
number, and file number assigned to
the issuer’s filings by the Commission)
and the independent accountant (in-
cluding the independent accountant’s
name and phone number, and the ad-
dress of the independent accountant’s
principal office);

(ii) Shall state the date that the is-
suer received from the independent ac-
countant the report specified in section
10A(b)(2) of the Act, 15 U.S.C. 78j-
1(b)(2);

(iii) Shall provide, at the election of
the issuer, either:

(A) A summary of the independent
accountant’s report, including a de-
scription of the act that the independ-
ent accountant has identified as a like-
ly illegal act and the possible effect of
that act on all affected financial state-
ments of the issuer or those related to
the most current three-year period,
whichever is shorter; or

(B) A copy of the independent ac-
countant’s report; and

(iv) May provide additional informa-
tion regarding the issuer’s views of and
response to the independent account-
ant’s report.

(3) Reports of the independent ac-
countant submitted by the issuer to
the Commission’s Office of the Chief
Accountant in accordance with para-
graph (a)(2)(iii)(B) of this section shall
be deemed to have been made pursuant
to section 10A(b)(3) or section 10A(b)(4)
of the Act, 15 U.S.C. 78j-1(b)(3) or 78j-
1(b)(4), for purposes of the safe harbor
provided by section 10A(c) of the Act,
15 U.S.C. 78j-1(c).

(4) Submission of the notice in para-
graphs (a)(1) and (a)(2) of this section
shall not relieve the issuer from its ob-
ligations to comply fully with all other
reporting requirements, including,
without limitation:

(i) The filing requirements of Form 8-
K, §249.308 of this chapter, and Form N-
SAR, §274.101 of this chapter, regarding
a change in the issuer’s certifying ac-
countant and

(ii) The disclosure requirements of
item 304 of Regulation S-B or item 304
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of Regulation S-K, §§228.304 or 229.304
of this chapter.

(b)(1) Any independent accountant
furnishing to the Commission a copy of
a report (or the documentation of any
oral report) in accordance with section
10A(b)(3) or section 10A(b)(4) of the Act,
15 U.S.C. 78j-1(b)(3) or 78j-1(b)(4), shall
submit that report (or documentation)
to the Commission’s Office of the Chief
Accountant within the time period pre-
scribed by the appropriate section of
the Act. The report (or documentation)
may be submitted to the Commission’s
Office of the Chief Accountant by fac-
simile, telegraph, personal delivery, or
any other means, provided it is received
by the Office of the Chief Accountant
within the time period set forth in sec-
tion 10A(b)(3) or 10A(b)(4) of the Act, 15
U.S.C. 78j-1(b)(3) or 78j—(b)(4), which-
ever is applicable in the circumstances.

(2) If the report (or documentation)
submitted to the Office of the Chief Ac-
countant in accordance with paragraph
(b)(1) of this section does not clearly
identify both the issuer (including the
issuer’s name, address, phone number,
and file number assigned to the issuer’s
filings with the Commission) and the
independent accountant (including the
independent accountant’s name and
phone number, and the address of the
independent accountant’s principal of-
fice), then the independent accountant
shall place that information in a
prominent attachment to the report
(or documentation) and shall submit
that attachment to the Office of the
Chief Accountant at the same time and
in the same manner as the report (or
documentation) is submitted to that
Office.

(3) Submission of the report (or docu-
mentation) by the independent ac-
countant as described in paragraphs
(b)(1) and (b)(2) of this section shall not
replace, or otherwise satisfy the need
for, the newly engaged and former ac-
countants’ letters under items
304(a)(2)(D) and 304(a)(3) of Regulation
S-K, 8§8229.304(a)(2)(D) and 229.304(a)(3)
of this chapter, respectively, and under
items 304(a)(2)(D) and 304(a)(3) of Regu-
lation S-B, §§228.304(a)(2)(D) and
228.304(a)(3) of this chapter, respec-
tively, and shall not limit, reduce, or
affect in any way the independent ac-
countant’s obligations to comply fully
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with all other legal and professional re-
sponsibilities, including, without limi-
tation, those under generally accepted
auditing standards and the rules or in-
terpretations of the Commission that
modify or supplement those auditing
standards.

(c) A notice or report submitted to
the Office of the Chief Accountant in
accordance with paragraphs (a) and (b)
of this section shall be deemed to be an
investigative record and shall be non-
public and exempt from disclosure pur-
suant to the Freedom of Information
Act to the same extent and for the
same periods of time that the Commis-
sion’s investigative records are non-
public and exempt from disclosure
under, among other applicable provi-
sions, 5 U.S.C. 552(b)(7) and §200.80(b)(7)
of this chapter. Nothing in this para-
graph, however, shall relieve, limit,
delay, or affect in any way, the obliga-
tion of any issuer or any independent
accountant to make all public disclo-
sures required by law, by any Commis-
sion disclosure item, rule, report, or
form, or by any applicable accounting,
auditing, or professional standard.

Instruction to Paragraph (c)

Issuers and independent accountants
may apply for additional bases for con-
fidential treatment for a notice, report,
or part thereof, in accordance with
§200.83 of this chapter. That section in-
dicates, in part, that any person who,
pursuant to any requirement of law,
submits any information or causes or
permits any information to be submit-
ted to the Commission, may request
that the Commission afford it con-
fidential treatment by reason of per-
sonal privacy or business confidential-
ity, or for any other reason permitted
by Federal law.

[62 FR 12749, Mar. 18, 1997]

EFFECTIVE DATE NOTE: At 62 FR 12749, Mar.
18, 1997, §240.10A-1, was added, effective Apr.
17, 1997.

ADOPTION OF FLOOR TRADING
REGULATION (RULE 1la-1)

§240.11a-1 Regulation of floor trading.

(@) No member of a national securi-
ties exchange, while on the floor of
such exchange, shall initiate, directly
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or indirectly, any transaction in any
security admitted to trading on such
exchange, for any account in which
such member has an interest, or for
any such account with respect to which
such member has discretion as to the
time of execution, the choice of secu-
rity to be bought or sold, the total
amount of any security to be bought or
sold, or whether any such transaction
shall be one of purchase or sale.

(b) The provisions of paragraph (a) of
this section shall not apply to:

(1) Any transaction by a registered
specialist in a security in which he is
so registered on such exchange;

(2) Any transaction for the account
of an odd-lot dealer in a security in
which he is so registered on such ex-
change;

(3) Any stabilizing transaction ef-
fected in compliance with §242.104 of
this chapter to facilitate a distribution
of such security in which such member
is participating;

(4) Any bona fide arbitrage trans-
action;

(5) Any transaction made with the
prior approval of a floor official of such
exchange to permit such member to
contribute to the maintenance of a fair
and orderly market in such security, or
any purchase or sale to reverse any
such transaction;

(6) Any transaction to offset a trans-
action made in error; or

(7) Any transaction effected in con-
formity with a plan designed to elimi-
nate floor trading activities which are
not beneficial to the market and which
plan has been adopted by an exchange
and declared effective by the Commis-
sion. For the purpose of this rule, a
plan filed with the Commission by a
national securities exchange shall not
become effective unless the Commis-
sion, having due regard for the mainte-
nance of fair and orderly markets, for
the public interest, and for the protec-
tion of investors, declares the plan to
be effective.

(c) For the purpose of this rule the
term ‘“‘on the floor of such exchange”
shall include the trading floor; the
rooms, lobbies, and other premises im-
mediately adjacent thereto for use of
members generally; other rooms, lob-
bies and premises made available pri-
marily for use by members generally;
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