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including, but not limited to interest
discount points and loan origination
fees.

(d) Interest rate. Whenever a mortga-
gee offers a particular interest rate for
a mortgage type in an area, it may not
restrict the availability of the rate in
the area on the basis of the principal
amount of the mortgage. A mortgagee
may not direct mortgage applicants to
any specific interest rate category on
the basis of loan size.

(e) Mortgage charge rate. The mort-
gage charge rate is defined as the
amount of mortgage charges for an
FHA insured mortgage expressed as a
percentage of the initial principal
amount of the mortgage.

(f) Determining excess variations. Vari-
ation in mortgage charge rates for a
mortgage type is determined by com-
paring all mortgage charge rates of-
fered by the mortgagee within an area
for the mortgage type for a designated
day or other time period, including
mortgage charge rates for all actual
mortgage applications.

(9) Mortgage type. A mortgage type
for purposes of paragraph (f) of this
section will include those mortgages
that are closely parallel in important
characteristics affecting pricing and
charges, such as level of risk or proc-
essing expenses. The Secretary may de-
velop standards and definitions regard-
ing mortgage types.

(h) Recordkeeping. Mortgagees are re-
quired to maintain records on pricing
information, satisfactory to the Sec-
retary, that would allow for reasonable
inspection by HUD for a period of at
least two years. Additionally, many
mortgagees are required to maintain
racial, ethnic, and gender data under
the regulations implementing the
Home Mortgage Disclosure Act (12
U.S.C. 2801-2810).

(i) Request for determination of compli-
ance. Pursuant to section 539(a) of the
National Affordable Housing Act, any
person may file a request that the Sec-
retary determine whether a mortgagee
or Title | lender is in compliance with
this section or with sections imple-
menting sections 223(a)(7) and 535 of
the National Housing Act (12 U.S.C.
1701 et seq.) , such as §§201.10(g), 203.18d,
and 203.43(c)(5) of this chapter (only
Section 535 applies to Title | lenders).
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The request for determination shall be
made to the following address: Depart-
ment of Housing and Urban Develop-
ment, Office of Lender Activities and
Land Sales Registration, 451 Seventh
Street, SW., Washington, DC 20410. The
Secretary shall inform the requestor of
the disposition of the request. The Sec-
retary shall publish in the FEDERAL
REGISTER the disposition of any case
referred by the Secretary to the Mort-
gagee Review Board.

(Approved by the Office of Management and
Budget under control numbers 2502-0265 and
2502-0059)

[59 FR 9084, Feb. 25, 1994, as amended at 61
FR 8459, Mar. 4, 1996]
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203.23 Mortgagor’s include
other charges.

203.24 Application of payments.

203.25 Late charge.

203.26 Mortgagor’s payments when mort-
gage is executed.

203.27 Charges, fees or discounts.

203.28 Economic soundness of projects.

203.29 Eligible mortgages in Alaska, Guam,
Hawaii, or the Virgin Islands.

203.30 Certificate of nondiscrimination by
mortgagor.
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military service cases.

payments to

ELIGIBLE MORTGAGORS

203.32 Mortgage lien.

203.33 Relationship of income to mortgage
payments.

203.34 Credit standing.

203.35 Disclosure and verification of Social
Security and Employer Identification
Numbers.

203.36 [Reserved]

ELIGIBLE PROPERTIES

203.37
203.38
203.39
203.40
203.41

Nature of title to realty.

Location of dwelling.

Standards for buildings.

Location of property.

Free assumability; exceptions.

203.42 Rental properties.

203.43 Eligibility of miscellaneous
mortgages.

203.43a Eligibility of mortgages covering
housing in certain neighborhoods.

203.43b [Reserved]

203.43c Eligibility of mortgages involving a
dwelling unit in a cooperative housing
development.

203.43d Eligibility of mortgages in certain

type

203.43e Eligibility of mortgages covering
houses in Federally impacted areas.

203.43f Eligibility of mortgages covering
manufactured homes.

203.43g Eligibility of mortgages in certain
communities.

203.43h Eligibility of mortgages on Indian
land insured pursuant to section 248 of
the National Housing Act.

203.431 Eligibility of mortgages on Hawaiian
Home Lands insured pursuant to section
247 of the National Housing Act.

203.43) Eligibility of mortgages on Allegany
Reservation of Seneca Nation of Indians.

203.44 Eligibility of advances.

203.45 Eligibility of graduated payment

mortgages.

203.47 Eligibility of growing equity mort-
gages.

203.49 Eligibility of adjustable rate mort-
gages.

203.50 Eligibility of rehabilitation loans.
203.51 Applicability.
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203.52 Acceptance of individual residential
water purification equipment.

INSURED TEN-YEAR PROTECTION PLANS (PLAN)

203.200 Definitions.

203.201 Scope.

203.202 Plan acceptability and acceptance
renewal criteria—general.

203.203 Issuance and nature of insured 10-
year protection plans.

203.204 Requirements and limitations of a
plan.

203.205 Plan coverage.

203.206 Housing performance standards or
criteria.

203.207 Designated area.

203.208 Insurance backing criteria.

203.209 Payments under a plan.

EFFECTIVE DATE
203.249 Effect of amendments.

Subpart B—Contract Rights and
Obligations

DEFINITIONS
203.251 Definitions.

ENDORSEMENT AND CONTRACT OF INSURANCE

203.255 Insurance of mortgage.

203.256 Insurance of open-end advance.

203.257 Contract created by Mortgage Insur-
ance Certificate or by endorsement.

203.258 Substitute mortgagors.

MORTGAGE INSURANCE PREMIUMS—IN
GENERAL

203.259 Method of payment of MIP.
203.259a Scope.

MORTGAGE INSURANCE PREMIUMS—PERIODIC
PAYMENT

203.260 Amount of mortgage insurance pre-
mium (periodic MIP).

203.261 Calculation of periodic MIP.

203.262 Due date of periodic MIP.

203.264 Payment of periodic MIP.

203.265 Mortgagee’s late charge and inter-
est.

203.266 Period covered by periodic MIP.

203.267
203.268
203.269

Duration of periodic MIP.
Pro rata payment of periodic MIP.
Method of payment of periodic MIP.

OPEN-END INSURANCE CHARGES—ALL
MORTGAGES

203.270 Open-end insurance charges.

MORTGAGE INSURANCE PREMIUMS—ONE-TIME
PAYMENT

203.280 One-time MIP.

203.281 Calculation of one-time MIP.

203.282 Mortgagee’s late charge and inter-
est.

203.283 Refund of one-time MIP.
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CALCULATION OF MORTGAGE INSURANCE
PREMIUM ON OR AFTER JULY 1, 1991

203.284 Calculation of up-front and annual
MIP on or after July 1, 1991.

203.285 Fifteen-year mortgages: calculation
of up-front and annual MIP on or after
December 26, 1992.

ADJUSTED MORTGAGE INSURANCE PREMIUM

203.288 Discontinuance of adjusted premium
charge.

VOLUNTARY TERMINATION
203.295 Voluntary termination.

TERMINATION OF INSURANCE CONTRACT

203.315 Termination by conveyance to other
than Commissioner.

203.316 Termination by prepayment of mort-
gage.

203.317 Termination by voluntary agree-
ment.

203.318 Notice of termination by mortgagee.

203.319 Pro rata payment of premiums and
charges.

203.320 Notice and date of termination by
Commissioner.

203.321 Effect of termination.

DEFAULT UNDER MORTGAGE

203.330
203.331

Delinquency and default.

Date of default.

203.332 Notice of delinquency.

203.333 Reinstatement of defaulted mort-

gage.
CONTINUATION OF INSURANCE

203.340 Special forbearance.

203.342 Recasting of mortgage.

203.343 Partial release, addition or substi-
tution of security.

FOREBEARANCE RELIEF FOR MILITARY
PERSONNEL

203.345 Postponement of principal pay-
ments-mortgagors in military service.
203.346 Postponement of foreclosure-mort-

gagors in military service.

ASSIGNMENT OF MORTGAGE

203.350 Assignment of mortgage.

203.351 Application for insurance benefits
and fiscal data.

203.353 Certification by mortgagee.

CLAIM PROCEDURE

203.355 Acquisition of property.

203.356 Notice of foreclosure and pre-fore-
closure sale; reasonable diligence re-
quirements.

203.357 Deed in lieu of foreclosure.

203.358 Direct conveyance of property.

203.359 Time of conveyance to the Sec-
retary.
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203.360 Notice of property transfer or pre-
foreclosure sale and application for in-
surance benefits.

203.361 Acceptance of property by Commis-
sioner.

203.362 Conditions for withdrawal of appli-
cation for insurance benefits.

203.363 Effect of noncompliance with regula-
tions.

203.364 Mortgagee’s
expenditures.
203.365 Documents and information to be
furnished the Secretary; claims review.

203.366 Conveyance of marketable title.

203.367 Contents of deed and supporting doc-
uments.

203.368 Claims without conveyance proce-
dure.

203.369 Deficiency judgments.

203.370 Pre-foreclosure sales.

203.371 Partial claim.

liability for property

CONDITION OF PROPERTY
203.375—203.376 [Reserved]

203.377 Inspection and preservation of prop-
erties.

203.378 Property condition.

203.379 Adjustment for damage or neglect.

203.380 Certificate of property condition.

203.381 Occupancy of property.

203.382 Cancellation of hazard insurance.

PROPERTY TITLE TRANSFERS AND TITLE
WAIVERS

203.385 Types of satisfactory title evidence.

203.386 Coverage of title evidence.

203.387 Acceptability of customary title evi-
dence.

203.389 Waived title objections.

203.390 Waiver of title-mortgages or prop-
erty formerly held by the Secretary.

203.391 Title objection waiver with reduced
insurance benefits.

PAYMENT OF INSURANCE BENEFITS

203.400 Method of payment.

203.401 Amount of payment—conveyed and
non-conveyed properties.

203.402 Items included in payment—con-
veyed and non-conveyed properties.

203.402a Reimbursement for uncollected in-
terest.

203.403 Items deducted from payment—con-
veyed and non-conveyed properties.

203.404 Amount of payment—assigned mort-
gages.

203.405 Debenture interest rate.

203.406 Maturity of debentures.

203.407 Registration of debentures.

203.408 Form and amounts of debentures.

203.409 Redemption of debentures.

203.410 Issue date of debentures.

203.411 Cash adjustment.

203.412 Payment for foreclosure alternative
actions.
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203.413 [Reserved]
203.414 Amount of payment—partial claims.

CERTIFICATE OF CLAIM

203.415 Delivery of certificate of claim.

203.416 Amount and items of certificate of
claim.

203.417 Rate of
claim.

interest of certificate of

MUTUAL MORTGAGE INSURANCE FUND AND
DISTRIBUTIVE SHARES

203.420 Nature of Mutual
ance Fund.

203.421 Allocation of Mutual Mortgage In-
surance Fund income or loss.

203.422 Right and liability under Mutual
Mortgage Insurance Fund.

203.423 Distribution of distributive shares.

203.424 Maximum amount of distributive
shares.

203.425 Finality of determination.

203.426 Inapplicability to housing in older
declining urban areas.

203.427 Statute of limitations on payment of
distributive shares.

Mortgage Insur-

SALE, ASSIGNMENT AND PLEDGE OF INSURED
MORTGAGE

203.430 Sale of interests in
gages.

203.431 Sale of insured mortgage to ap-
proved mortgagee.

203.432 Effect of sale of insured mortgage.

203.433 Assignments, pledges and transfers
by approved mortgagee.

203.434 Declaration of trust.

203.435 Transfers of partial interests.

insured mort-

GRADUATED PAYMENT MORTGAGES

203.436 Claim procedure—graduated
ment mortgages.

pay-

COOPERATIVE UNIT MORTGAGES

203.437 Mortgages involving a dwelling unit
in a cooperative housing development.

MORTGAGES ON PROPERTY LOCATED ON INDIAN
LAND

203.438 Mortgages on Indian land insured
pursuant to section 248 of the National
Housing Act.

MORTGAGES ON PROPERTY LOCATED ON
HAWAIIAN HOME LANDS

203.439 Mortgages on Hawaiian home lands
insured pursuant to section 247 of the Na-
tional Housing Act.

MORTGAGES ON PROPERTY IN ALLEGANY
RESERVATION OF SENECA INDIANS

203.439a Mortgages on property in Allegany
Reservation of Seneca Nation of Indians
authorized by section 203(q) of the Na-
tional Housing Act.
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REHABILITATION LOANS

203.440 Definitions.

203.441 Insurance of loan.

203.442 Contract created by Insurance Cer-
tificate or by endorsement.

203.443 Insurance premium.

203.457 Voluntary termination of contract.

203.458 Termination by prepayment of loan.

203.459 Notice of termination by lender.

203.462 Pro rata payment of premium before
termination.

203.463 Notice and date of termination by
Commissioner.

203.464 Effect of termination.

203.466 Definition of default.

203.467 Date of default.

203.468 Notice of default.

203.469 Reinstatement of defaulted loan.

203.471 Special forbearance.

203.472 Relief for borrower in military serv-
ice.

203.473 Claim procedure.

203.474 Maximum claim period.

203.476 Claim application and items to be
filed.

203.477 Certificate by lender when loan as-
signed.

203.478 Payment of insurance benefits.

203.479 Debenture interest rate.

203.481 Maturity of debentures.

203.482 Registration of debentures.

203.483 Forms and amounts of debentures.

203.484 Redemption of debentures.

203.486 Issue date of debentures.

203.487 Cash adjustment.

203.488 Sale of interests in insured loans.

203.489 Sale of insured loan to approved
lender.

203.491 Effect of sale of insured loan.

203.492 Assignments, pledges and transfers
by approved lender.

203.493 Declaration of trust.

203.495 Transfers of partial interests.

EXTENSION OF TIME
203.496 Actions to be taken by mortgagee or
lender.
AMENDMENTS
203.499 Effect of amendments.

Subpart C—Servicing Responsibilities

GENERAL REQUIREMENTS

203.500
203.501
203.502
203.508
203.510
203.512

Mortgage servicing generally.
Loss mitigation.
Responsibility for servicing.
Providing information.
Release of personal liability.
Free assumability; exceptions.

PAYMENTS, CHARGES AND ACCOUNTS

203.550 Escrow accounts.
203.552 Fees and charges after endorsement.
203.554 Enforcement of late charges.
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203.556 Return of partial payments.
203.558 Handling prepayments.

MORTGAGEE ACTION AND FORBEARANCE

203.600
203.602
203.604
203.605
203.606

Mortgage collection action.

Delinquency notice to mortgagor.

Contact with the mortgagor.

Loss mitigation evaluation.

Pre-foreclosure review.

203.608 Reinstatement.

203.610 Relief for mortgagor
service.

203.614 Special forbearance.

203.616 Recasting of mortgage.

in military

MORTGAGES IN DEFAULT ON PROPERTY
LOCATED ON INDIAN RESERVATIONS

203.664 Processing defaulted mortgages on
property located on Indian land.

MORTGAGES IN DEFAULT ON PROPERTY
LOCATED ON HAWAIIAN HOME LANDS

203.665 Processing defaulted mortgages on
property located on Hawaiian home
lands.

ASSIGNMENT AND FORBEARANCE—PROPERTY IN
ALLEGANY RESERVATION OF SENECA INDIANS

203.666 Processing defaulted mortgages on
property in Allegany Reservation of Sen-
eca Nation of Indians.

OccuUPIED CONVEYANCE

203.670 Conveyance of occupied property.

203.671 Criteria for determining the Sec-
retary’s interest.

203.672 Residential areas.

203.673 Habitability.

203.674 Eligibility for continued occupancy.

203.675 Notice to mortgagors and tenant oc-
cupants of pending acquisition.

203.676 Request for continued occupancy.

203.677 Decision to approve or deny a re-
quest.

203.678 Conveyance of vacant property.

203.679 Continued occupancy after convey-
ance.

203.680 Approval of occupancy after convey-
ance.

203.681 Authority of HUD Field Office Man-
agers.

AUTHORITY: 12 U.S.C. 1709, 1710, 1715b, and
1715u; 42 U.S.C. 3535(d).

SOURCE: 36 FR 24508, Dec. 22, 1971, unless
otherwise noted.

HUD §203.3

Subpart A—Eligibility = Require-
ments and Underwriting Pro-
cedures

DIRECT ENDORSEMENT PROCESS AND
COMMITMENTS

§203.1 Underwriting procedures.

The principal underwriting procedure
for single family mortgages is the Di-
rect Endorsement procedure described
in §203.5. Processing through HUD of-
fices as described in §203.7, with issu-
ance of commitments, is available only
for mortgages which are not eligible
for Direct Endorsement processing
under §203.5(b), or to the extent re-
quired by §203.3(b)(4), §203.3(d)(1), or as
determined by the Secretary.

[57 FR 58345, Dec. 9, 1992]

§203.3 Approval of mortgagees for Di-
rect Endorsement.

(a) Direct Endorsement approval. To be
approved for the Direct Endorsement
program set forth in §203.5, a mortga-
gee must be an approved mortgagee
meeting the requirements of §§202.13,
202.14 or 202.17 and this section.

(b) Special requirements. The mortga-
gee must establish that it meets the
following qualifications.

(1) The mortgagee has five years of
experience in the origination of single
family mortgages. The Secretary will
approve a mortgagee with less than
five years experience in the origination
of single family mortgages if a prin-
cipal officer has had a minimum of five
years of managerial experience in the
origination of single family mortgages.

(2) The mortgagee has on its perma-
nent staff an underwriter that is au-
thorized by the mortgagee to bind the
mortgagee on matters involving the
origination of mortgages through the
Direct Endorsement procedure and
that is registered with the Secretary
and such registration is maintained
with the Secretary. The technical staff
may be employees of the mortgagee or
may be hired on a fee basis from a ros-
ter maintained by the Secretary. The
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mortgagee shall use appraisers per-
mitted by §203.5(e).

(3) [Reserved]

(4) The mortgagee must submit ini-
tially 15 mortgages processed in ac-
cordance with 8§203.5 and 203.255. Sepa-
rate approval is required to originate
mortgages under part 206 of this chap-
ter through the Direct Endorsement
program unless at least 50 mortgages
closed by the mortgagee have been in-
sured under part 206 of this chapter
prior to September 15, 1995. Other
mortgagees who have not closed at
least 50 mortgages under part 206 of
this chapter must submit five (5) Home
Equity Conversion Mortgages, proc-
essed in accordance with §§203.3 and
203.255. The documents required by
§203.255 will be reviewed by the Sec-
retary and, if acceptable, commitments
will be issued prior to endorsement of
the mortgages for insurance. If the un-
derwriting and processing of these 15
mortgages (or the 5 Home Equity Con-
version Mortgages) is satisfactory,
then the mortgagee may be approved
to close subsequent mortgages and sub-
mit them directly for endorsement for
insurance in accordance with the proc-
ess set forth in §203.255. Unsatisfactory
performance by the mortgagee at this
stage constitutes grounds for denial of
participation in the program, or for
continued pre-endorsement review of a
mortgagee’s submissions. If participa-
tion in the program is denied, such de-
nial is effective immediately and may
be appealed in accordance with the pro-
cedures set forth in paragraph (d)(2) of
this section. Unsatisfactory perform-
ance solely with respect to mortgages
under 24 CFR part 206 may, at the op-
tion of the Secretary, be grounds for
denial of participation or for continued
pre-endorsement review for 24 CFR
part 206 mortgages without affecting
the mortgagee’s processing of mort-
gages under other parts.

(5) The mortgagee shall promptly no-
tify those HUD offices which have
granted approval under this section of
any changes that affect qualifications
under this section.

(c) [Reserved]

(d) Mortgagee sanctions. Depending
upon the nature and extent of the non-
compliance with the requirements ap-
plicable to the Direct Endorsement

24 CFR Ch. Il (4-1-97 Edition)

process, as determined by the Sec-
retary, the Secretary may take any of
the following actions:

(1) Probation. The Secretary may
place a mortgagee on Direct Endorse-
ment probation for a specified period of
time for the purpose of evaluating the
mortgagee’s compliance with the re-
quirements of the Direct Endorsement
procedure. Such probation is distinct
from probation imposed by the Mortga-
gee Review Board under part 25 of this
chapter. During the probation period
specified by this section, the mortga-
gee may continue to process Direct En-
dorsement mortgages, subject to condi-
tions required by the Secretary. The
Secretary may require the mortgagee
to:

(i) Process mortgages in accordance
with paragraph (b)(4) of this section;

(ii) Submit to additional training;

(iii) Make changes in the Quality
Control Plan required by §202.12(j); and

(iv) Take other actions, which may
include, but are not limited to, peri-
odic reporting to the Secretary, and
submission to the Secretary of internal
audits.

(2) Termination of Direct Endorsement
approval.

(i) A mortgagee’s approval to partici-
pate in the Direct Endorsement pro-
gram may be terminated in a particu-
lar jurisdiction by the local HUD office
or on a nationwide basis by HUD
Central Office. The HUD office insti-
tuting the termination action shall
provide the mortgagee with written no-
tice of the grounds for the action and
of the right to an informal hearing be-
fore the office initiating the termi-
nation action. Such hearing shall be
expeditiously arranged, and the mort-
gagee may be represented by counsel.
Any termination instituted under this
section is distinct from withdrawal of
mortgagee approval by the Mortgagee
Review Board under part 25 of this
title.

(ii) After consideration of the mate-
rials presented, the decision maker
shall advise the mortgagee in writing
whether the termination is rescinded,
modified or affirmed.

(iii) The mortgagee may appeal such
decision to the Deputy Assistant Sec-
retary for Single Family Housing or
his or her designee. A decision by the
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Deputy Assistant Secretary or designee
shall constitute final agency action.

[Approved by the Office of Management and
Budget under control number 2502-0005]

[57 FR 58345, Dec. 9, 1992, as amended at 60
FR 42758, Aug. 16, 1995; 61 FR 2651, Jan. 26,
1996]

§203.5 Direct Endorsement process.

(a) General. Under the Direct En-
dorsement program, the Secretary does
not review applications for mortgage
insurance before the mortgage is exe-
cuted or issue conditional or firm com-
mitments, except to the extent re-
quired by §203.3(b)(4), §203.3(d)(1), or as
determined by the Secretary. Under
this program, the mortgagee deter-
mines that the proposed mortgage is
eligible for insurance under the appli-
cable program regulations, and submits
the required documents to the Sec-
retary in accordance with the proce-
dures set forth in §203.255. This subpart
provides that certain functions shall be
performed by the Secretary (or Com-
missioner), but the Secretary may
specify that a Direct Endorsement
mortgagee shall perform such an ac-
tion without specific involvement or
approval by the Secretary, subject to
statutory limitations. In each case, the
Direct Endorsement mortgagee’s per-
formance is subject to pre-endorsement
and post-endorsement review by the
Secretary under §203.255 (c) and (e).

(b) Eligible programs. All single family
mortgages authorized for insurance
under the National Housing Act shall
be originated through the Direct En-
dorsement program, except mortgages
authorized under sections 203(n), 203(p),
213(d), 221(h), 221(i), 225, 233, 237, 809 or
810 of the National Housing Act, or any
other insurance programs announced
by FEDERAL REGISTER notice or as pro-
vided in §203.1. The provision contained
in §221.55 of this chapter regarding de-
ferred sales to displaced families is not
available in the Direct Endorsement
program.

(c) Underwriter due diligence. A Direct
Endorsement mortgagee shall exercise
the same level of care which it would
exercise in obtaining and verifying in-
formation for a loan in which the mort-
gagee would be entirely dependent on
the property as security to protect its
investment. Mortgagee procedures that

§203.7

evidence such due diligence shall be in-
corporated as part of the Quality Con-
trol Plan required under §202.12(j) of
this chapter. The Secretary shall pub-
lish guidelines for Direct Endorsement
underwriting procedures in a hand-
book, which shall be provided to all
mortgagees approved for the Direct En-
dorsement procedure. Compliance with
these guidelines is deemed to be the
minimum standard of due diligence in
underwriting mortgages.

(d) Mortgagor’s income. The mortga-
gee shall evaluate the mortgagor’s
credit characteristics, adequacy and
stability of income to meet the peri-
odic payments under the mortgage and
all other obligations, and the adequacy
of the mortgagor’s available assets to
close the transaction, and render an
underwriting decision in accordance
with applicable regulations, policies
and procedures.

(e) Appraisal. (1) A mortgagee shall
have the property appraised in accord-
ance with such standards and require-
ments as the Secretary may prescribe.

(2) The mortgagee shall not discrimi-
nate on the basis of race, color, reli-
gion, national origin, sex, age, or dis-
ability in the selection of an appraiser.

[57 FR 58346, Dec. 9, 1992; 58 FR 13537, Mar. 12,
1993, as amended at 59 FR 50463, Oct. 3, 1994;
60 FR 42759, Aug. 16, 1995; 61 FR 36263, July 9,
1996]

§203.7 Commitment process.

For single family mortgage programs
which are not eligible for Direct En-
dorsement processing under §203.5, the
mortgagee shall submit an application
for mortgage insurance on a form pre-
scribed by the Secretary, prior to mak-
ing the mortgage loan. If:

(a) A mortgage for a specified prop-
erty has been accepted for insurance
through issuance of a conditional com-
mitment by the Secretary or a certifi-
cate of reasonable value by the Depart-
ment of Veterans Affairs, and

(b) A specified mortgagor and all
other proposed terms and conditions of
the mortgage meet the eligibility re-
quirements for insurance as deter-
mined by the Secretary, the Secretary
shall approve the application for insur-
ance by issuing a firm commitment
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setting forth the terms and conditions
of insurance.

[57 FR 58346, Dec. 9, 1992; 58 FR 13537, Mar. 12,
1993]

MISCELLANEOUS REGULATIONS

§203.9 Disclosure regarding interest
due upon mortgage prepayment.

Each mortgagee with respect to a
mortgage under this part shall at or
before closing with respect to any such
mortgage, provide the mortgagor with
written notice in a form prescribed by
the Commissioner describing any re-
quirements the mortgagor must fulfill
upon prepayment of the principal
amount of the mortgage to prevent the
accrual of any interest on the principal
amount after the date of such prepay-
ment. This paragraph shall apply to
any mortgage executed after August 22,
1991.

[56 FR 18947, Apr. 24, 1991]

§203.12 Mortgage insurance on pro-
posed or new construction in a new
subdivision.

(a) Applicability. This section applies
to an application for insurance of a
mortgage on a one- to four-family
dwelling constructed in a new subdivi-
sion, unless the mortgage will be se-
cured by a dwelling that:

(1) Was completed more than one
year before the date of the application
for insurance or, under the Direct En-
dorsement Program, was completed
more than one year before the date of
the appraisal;

(2) Is in a subdivision in which all de-
velopment construction has been com-
pleted and accepted by the local juris-
diction and most dwellings have been
completed, or which was approved
under paragraph (e) or (f) of this sec-
tion as in effect prior to September 2,
1993; or

(3) Is being sold to a second or subse-
quent purchaser.

(b) Definitions. For purposes of this
section:

(1) Subdivision means the total area
containing all of the proposed land de-
velopment activities, building or con-
struction operations which are under
centralized control, and planned prin-
cipal development elements to support
the creation of five or more dwelling
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lots (or a lesser number of lots that
HUD determines to be appropriate to
require applicability of this section in
individual cases).

(2) Improved area means an area that
is all or part of a subdivision and is at
least the minimum size for which the
local government is willing to accept
the streets, or the water and sewage
systems for maintenance, as appro-
priate.

(3) Partially completed, with respect to
an improved area, means that:

(i) The local government has accept-
ed the plat of a subdivision or of an im-
proved area, and the plan for its prin-
cipal development elements and rights-
of-way;

(ii) AIll government approvals to
begin development and construction in
the improved area have been secured;

(iii) All development or construction
of the improved area’s streets, water
and sewage systems and utilities has
proceeded to a point that precludes any
major changes; and

(iv) Provisions are in place for con-
tinuous maintenance of the streets and
water and sewage systems once the im-
proved area is substantially completed.

(4) Substantially completed, with re-
spect to an improved area, means that:

(i) With the exception of delays ap-
proved by the local government and
the Secretary, the improved area’s
principal development elements have
been completed;

(ii) The local government has issued
occupancy permits or their equivalent
on those new dwellings being processed
for conditional commitments; and

(iii) The local government accepts, or
will accept, for continuous mainte-
nance the streets and the water and
sewage systems. Where local accept-
ance for maintenance is not available,
adequate provision for private mainte-
nance must be demonstrated. However,
with respect to private water and sewer
systems, the local government also
must certify that public systems are
economically infeasible, or that the
property is served by a system ap-
proved by the Secretary under Title X
of the National Housing Act.

(5) Principal development elements in-
clude, without being limited to, nec-
essary grading, streets, water and sew-
age systems, utilities, storm drainage,
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and community facilities, as well as
measures and devices for the abate-
ment of nuisances and hazards.

(c) Procedures. (1) Applications for in-
surance to which this section applies
will be processed in accordance with
procedures prescribed by the Secretary.
These procedures may only provide for
endorsement for insurance of a mort-
gage covering a dwelling that is:

(i) located in an improved area in ac-
cordance with terms of a conditional
commitment, or approval under the Di-
rect Endorsement Program, issued as
described in paragraph (d) of this sec-
tion;

(ii) approved under the Direct En-
dorsement Program and included in a
Master Appraisal Report, or in a Cer-
tificate of Reasonable Value or in a
Master Certificate of Reasonable Value
issued by the Department of Veterans
Affairs; or

(iii) located in a subdivision approved
by the Farmers Home Administration.

(2) Unless paragraph (d) of this sec-
tion applies, or unless the property is
located in a subdivision approved by
the Farmers Home Administration, the
mortgagee must submit a signed Build-
er’s Certification of Plans, Specifica-
tions and Site (Builder’s Certification).
The Builder’s Certification shall be in
a form prescribed by the Secretary and
shall cover:

(i) Flood hazards;

(ii) Noise;

(iii) Explosive and flammable mate-
rials storage hazards;

(iv) Runway clear zones/clear zones;

(v) Toxic waste hazards;

(vi) Other foreseeable hazards or ad-
verse conditions (i.e., rock formations,
unstable soils or slopes, high ground
water levels, inadequate surface drain-
age, springs, etc.) that may affect the
health and safety of the occupants or

the structural soundness of the im-
provements. The Builder’s Certifi-
cation shall be provided to the ap-

praiser for reference before the per-
formance of an appraisal on the prop-
erty.

(3) If a builder (or developer) intends
to sell five or more properties in a sub-
division, an Affirmative Fair Housing
Marketing Plan (AFHMP) that meets
the requirements of 24 CFR part 200,
subpart M must be submitted and ap-
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proved by HUD no later than the date
of the first application for mortgage
insurance in that subdivision. There-
after, applications for insurance on
other properties sold by the same
builder (or developer) in the same sub-
division may make reference to the ex-
isting previously approved AFHMP.

(d) Improved areas. (1) The conditional
commitment or approval of the ap-
praisal by the Direct Endorsement un-
derwriter shall require that the im-
proved area be at least substantially
completed before endorsement for in-
surance. The conditional commitment
may be issued or the appraisal may be
approved for a dwelling located in an
improved area when:

(i) The improved area is at least par-
tially completed;

(ii) There is vehicular access to the
finished lot at least to a line beyond
the subject site or sites, and the lot
and block grading are sufficiently fin-
ished to permit the appraiser to ana-
lyze the influence of adjacent areas on
the subject site or sites;

(iii) Compliance with applicable re-
quirements of the local government
and the Secretary can be dem-
onstrated; and

(iv) The mortgagee has submitted an
Appraiser/Review Appraiser
Checksheet, in a form prescribed by
HUD, that contains information on
floodplains, site and soil suitability,
proximity to natural and manmade
hazards including flammable and ex-
plosive materials, historic preservation
sites or areas, wetlands, coastal zones,
proximity to highways or railroads,
toxic waste sites, airport hazards, and
other field conditions that would affect
acceptability for mortgage insurance
of the lots covered by the Appraiser/Re-
view Appraiser Checksheet.

(2) If HUD determines, based upon an
assessment of the adequacy of local
subdivision standards and their en-
forcement, that the certification proc-
ess described in paragraph (c)(2) of this
section is inadequate to protect HUD’s
underwriting risk in an area, HUD may
limit the endorsement of mortgages in
the area to those mortgages processed
in accordance with the procedures set
forth in this paragraph (d). HUD will
review all Appraiser/Review Appraiser
Checksheets submitted in areas subject
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to a determination made under this
paragraph (d)(2).

[58 FR 41338, Aug. 3, 1993, as amended at 58
FR 45553, Aug. 30, 1993]

§203.14 Builders’ warranty.

Applications relating to proposed
construction must be accompanied by
an agreement in form satisfactory to
the Secretary, executed by the seller or
builder or such other person as the Sec-
retary may require, and agreeing that
in the event of any sale or conveyance
of the dwelling, within a period of one
year beginning with the date of initial
occupancy, the seller, builder, or such
other person will at the time of such
sale or conveyance deliver to the pur-
chaser or owner of such property a war-
ranty in form satisfactory to the Sec-
retary warranting that the dwelling is
constructed in substantial conformity
with the plans and specifications (in-
cluding amendments  thereof or
changes and variations therein which
have been approved in writing by the
Secretary) on which the Secretary has
based on the valuation of the dwelling.
Such agreement must provide that
upon the sale or conveyance of the
dwelling and delivery of the warranty,
the seller, builder or such other person
will promptly furnish the Secretary
with a conformed copy of the warranty
establishing by the purchaser’s receipt
thereon that the original warranty has
been delivered to the purchaser in ac-
cordance with this section.

[57 FR 58346, Dec. 9, 1992]

§203.15 Certification of
amount.

appraisal

An application with respect to insur-
ance of mortgages must be accom-
panied by an agreement satisfactory to
the Commissioner, executed by the
seller, builder or such other person as
may be required by the Commissioner,
whereby the person agrees that before
any sale of the dwelling, the person
will deliver to the purchaser of the
property a written statement, in a
form satisfactory to the Commissioner,
setting forth the amount of the ap-
praised value of the property as deter-
mined by the Commissioner.

[58 FR 41001, July 30, 1993]
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§203.16 Certificate and contract re-
garding use of dwelling for tran-
sient or hotel purposes.

Every application filed with respect
to insurance of mortgages on a two-,
three-, or four-family dwelling, or a
single-family dwelling which is one of a
group of 5 or more single-family dwell-
ings held by the same mortgagor, must
be accompanied by a contract in form
satisfactory to the Commissioner,
signed by the proposed mortgagor
covenanting and agreeing that so long
as the proposed mortgage is insured by
the Commissioner the mortgagor will
not rent the housing or any part there-
of covered by the mortgage for tran-
sient or hotel purposes, together with
the mortgagor’s certification under
oath that the housing or any part
thereof covered by the proposed mort-
gage will not be rented for transient or
hotel purposes. For the purpose of this
subchapter rental for transient or hotel
purposes shall mean (a) rental for any
period less than 30 days or (b) any rent-
al if the occupants of the housing ac-
commodations are provided customary
hotel services such as room service for
food and beverages, maid service, fur-
nishing and laundering of linen, and
bellboy service.

§203.16a Mortgagor and mortgagee re-
quirement for maintaining flood in-
surance coverage.

(a) If the mortgage is to cover prop-
erty that:

(1) Is located in an area designated by
the Federal Emergency Management
Agency (FEMA) as a flood plain area
having special flood hazards, or

(2) Is otherwise determined by the
Commissioner to be subject to a flood
hazard, and if flood insurance under
the National Flood Insurance Program
(NFIP) is available with respect to
such property, the mortgagor and
mortgagee shall be obligated, by a spe-
cial condition to be included in the
mortgage insurance commitment, to
obtain and to maintain NFIP flood in-
surance coverage on the property dur-
ing such time as the mortgage is in-
sured.

(b) No mortgage shall be insured
which covers property located in an
area that has been identified by FEMA
as an area having special flood hazards
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unless the community in which the
area is situated is participating in the
National Flood Insurance Program,
and such insurance is obtained by the
mortgagor. Such requirement for flood
insurance shall be effective July 1, 1975,
or one year after the date of notifica-
tion by FEMA to the chief executive
officer of a flood prone community
that such community has been identi-
fied as having special flood hazards,
whichever is later.

(c) The flood insurance shall be main-
tained during such time as the mort-
gage is insured in an amount at least
equal to either the outstanding balance
of the mortgage, less estimated land
costs, or the maximum amount of
NFIP insurance available with respect
to the property, whichever is less.

[57 FR 58346, Dec. 9, 1992]
ELIGIBLE MORTGAGES

§203.17 Mortgage provisions.

(a) Mortgage form. (1) The term mort-
gage as used in this part, except
§203.43c, means a first lien as is com-
monly given to secure advances on, or
the unpaid purchase price of, real es-
tate under the laws of the jurisdiction
where the property is located, and may
refer both to a security instrument cre-
ating a lien, whether called a mortgage,
deed of trust, security deed or another
term used in a particular jurisdiction,
as well as the credit instrument, or
note, secured thereby.

(2)(i) The mortgage shall be in a form
meeting the requirements of the Com-
missioner. The Commissioner may pre-
scribe complete mortgage instruments.
For each case in which the Commis-
sioner does not prescribe complete
mortgage instruments, the Commis-
sioner

(A) Shall require specific language in
the mortgage which shall be uniform
for every mortgage, and

(B) May also prescribe the language
or substance of additional provisions
for all mortgages as well as the lan-
guage or substance of additional provi-
sions for use only in particular juris-
dictions or for particular programs.

(ii) Each mortgage shall also contian
any provisions necessary to create a
valid and enforceable secured debt
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under the laws of the jurisdiction in
which the property is located.

(b) Mortgage multiples. A mortgage
shall involve a principal obligation in a
multiple of $1.

(c) Payments. The mortgage shall:

(1) Come due on the first of the
month.

(2) Contain complete amortization
provisions satisfactory to the Sec-
retary and an amortization period not
in excess of the term of the mortgage.

(3) Provide for payments to principal
and interest to begin not later than the
first day of the month following 60
days from the date the mortgage is ex-
ecuted (or the date a construction
mortgage is converted to a permanent
mortgage, if applicable).

(d) Maturity. The mortgage shall have
a term of not more than 30 years from
the date of the beginning of amortiza-
tion.

(e) Property Standards. The mortgage
must be a first lien upon the property
that conforms with property standards
prescribed by the Commissioner.

(f) Disbursement. The entire principal
amount of the mortgage must have
been disbursed to the mortgagor or to
his or her creditors for his or her ac-
count and with his or her consent.

[36 FR 24508, Dec. 22, 1971, as amended at 45
FR 29278, May 2, 1980; 48 FR 28804, June 23,
1983; 49 FR 21319, May 21, 1984; 53 FR 34281,
Sept. 6, 1988; 54 FR 39525, Sept. 27, 1989; 57 FR
58347, Dec. 9, 1992; 61 FR 36263, July 9, 1996]

§203.18 Maximum mortgage amounts

(a) Mortgagors of principal or second-
ary residences. A mortgage executed by
a mortgagor who is to occupy the prop-
erty as a principal residence or as a
secondary residence (as these terms are
defined in paragraph (f) of this section)
may not exceed the lesser of the
amounts specified in paragraphs (a)(1)
and (2), (a)(1) and (3), or (a)(1) and (4) of
this section (whichever applies), as fol-
lows:

@)(@1) In the case of a 1-family resi-
dence, 95 percent of the median 1-fam-
ily house price in the area, as deter-
mined by the Secretary; in the case of
a 2-family residence, 107 percent of the
median price; in the case of a 3-family
residence, 130 percent of the median
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price, or in the case of a 4-family resi-
dence, 150 percent of the median price;
or

(ii) 75 percent of the dollar amount
limitation determined under section
305(a)(2) of the Federal Home Loan
Mortgage Corporation Act for a resi-
dence of the applicable size; except
that the applicable dollar amount limi-
tation in effect for any area under this
paragraph (a)(1) may not be less than
the dollar amount limitation in effect
under paragraph (a) of this section for
the area on May 12, 1992.

(2) Loan-to-value limitation—principal
residence—no approval before construc-
tion. If the mortgage covers a dwelling
that is to be occupied as a principal
residence (as defined in paragraph (f)(1)
of this section) and the dwelling was
not approved for mortgage insurance
before the beginning of construction,
the loan-to-value ratio may not exceed
90 percent of the appraised value of the
property as of the date the mortgage is
accepted for insurance, unless the
dwelling:

(i) Was completed more than one
year before the date of the mortgage
insurance application; or

(ii) Was approved for guaranty, insur-
ance, or a direct loan by the Secretary
of Veterans Affairs before the begin-
ning of construction; or

(iii) Is covered by a consumer protec-
tion or warranty plan acceptable to the
Secretary that meets the requirements
of §§203.200—203.209.

(3) Loan-to-value limitation—principal
residences—approval before construction.
If the mortgage covers a dwelling that
is to be occupied as a principal resi-
dence (as defined in paragraph (f)(1) of
this section) and the dwelling is ap-
proved for mortgage insurance before
the beginning of construction, or the
dwelling meets one of the alternative
conditions listed in paragraph (a)(2) of
this section, the following loan-to-
value ratios apply:

(i) If the appraised value of the prop-
erty does not exceed $50,000, the loan-
to-value limitation is 97 percent of the
appraised value of the property as of
the date the mortgage is accepted for
insurance.

(ii) If the appraised value of the prop-
erty exceeds $50,000, the loan-to-value
limitation is 97 percent of the first
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$25,000 of the appraised value of the
property as of the date the mortgage is
accepted for insurance, and 95 percent
of the appraised value in excess of
$25,000, but not in excess of $125,000, and
90 percent of the value in excess of
$125,000.

(iii) If the mortgagor qualifies as a
veteran (see paragraph (b) of this sec-
tion), the loan-to-value limitation is
the lesser of (A) 100 percent of the first
$25,000 of the appraised value of the
property as of the date the mortgage is
accepted for insurance, plus 95 percent
of the appraised value in excess of
$25,000, but not in excess of $125,000, and
90% of the value in excess of $125,000; or
(B) the sum of the appraised value not
in excess of $25,000 and the items of
pre-paid expense approved by the Com-
missioner, minus $200, plus 95 percent
of the appraised value in excess of
$25,000, but not in excess of $125,000, and
90% of the value in excess of $125,000.

(4) Loan-to-value limitation—secondary
residences. If the mortgage covers a
dwelling that is to be occupied as a sec-
ondary residence (as defined in para-
graph (f)(2) of this section), the loan-
to-value ratio may not exceed 85 per-
cent of the appraised value of the prop-
erty as of the date the mortgage is ac-
cepted for insurance.

(b) Veteran qualifications. The special
veteran terms provided in paragraph
(a) of this section shall only be applica-
ble to a mortgage covering a single
family dwelling executed by a mortga-
gor who submits to the Commissioner
one of the following certifications:

(1) A certification issued by the Sec-
retary of Defense establishing that the
veteran performed extra hazardous
service while serving in the armed
forces for a period of less than 90 days;
or

(2) A Certificate of Eligibility from
the Department of Veterans Affairs es-
tablishing that the person served 90
days or more on active duty in the
armed forces (U.S. Army, Navy, Marine
Corps, Air Force, Coast Guard, the
Army Reserve, the Naval Reserve, the
Marine Corps Reserve, the Air Force
Reserve, the Coast Guard Reserve, the
National Guard of the United States,
or the Air National Guard of the Unit-
ed States); that he or she enlisted be-
fore September 8, 1980; and that he or
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she was discharged or released under
conditions other than dishonorable (a
copy of the veteran’s discharge papers
or Form DD-214 shall be submitted
with the certificate); or

(3) A Certificate of Eligibility from
the Department of Veterans Affairs es-
tablishing that the person:

(1)(A) Originally enlisted in a regular
component of the armed forces after
September 7, 1980; or entered on active
duty after October 16, 1981, and he or
she had not previously completed a pe-
riod of active duty of at least 24
months or been discharged or released
from active duty under 10 U.S.C. 1171;
and

(B) Has completed, since enlistment
or entering on active duty, either:

(1) Twenty-four months of continu-
ous active duty, or the full period for
which he or she was called or ordered
to active duty, whichever is shorter; or

(2) Any other period of active duty if
he or she was discharged or released
from duty under 10 U.S.C. 1171 or 1173;
was discharged or released from duty
for disability incurred or aggravated in
the line of duty; or has a disability
which the Department of Veterans Af-
fairs has determined to be compensable
under 38 U.S.C. chap. 11; and

(ii) Was discharged or released under
conditions other than dishonorable (a
copy of the veteran’s discharge papers
or Form DD-214 shall be submitted
with the certification).

(c) Eligible non-occupant mortgagors. A
mortgage may be executed by an eligi-
ble non-occupant mortgagor (as that
term is defined in paragraph (f)(3) of
this section) for up to an amount au-
thorized for the appropriate loan type
in paragraph (a) of this section except
where a lesser amount is expressly pro-
vided for in this part.

(d) Outlying area properties. A mort-
gage covering a single family residence
located in an area in which the Com-
missioner finds that it is not prac-
ticable to obtain conformity with
many of the requirements essential to
the insurance of mortgages in built-up,
urban areas; or a mortgage covering a
single family dwelling that is to be
used as a farm home on a plot of land
that is two and one-half or more acres
in size and adjacent to an all-weather
public road, may not exceed:
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(1) In the case of a mortgagor who is
to occupy the dwelling as a principal
residence (as defined in paragraph (f)(1)
of this section):

(i) 75 percent of the dollar limitation
on the principal obligation for a one-
family residence wunder paragraph
(a)(1)(i) of this section. This limit may
be increased by up to 20 percent, if nec-
essary to account for the increased
cost of the residence due to the instal-
lation of a solar energy system, as de-
fined in §203.18a(b).

(i) 97 percent of the appraised value
of the property as of the date the mort-
gage is accepted for insurance, if:

(A) The Commissioner approved the
dwelling for insurance before the be-
ginning of construction; or

(B) Construction was completed more
than one year before the date of the ap-
plication for insurance; or

(C) The Secretary of Veterans Affairs
approved the dwelling for guaranty, in-
surance, or direct loan before the be-
ginning of construction.

(iii) If the property does not meet the
requirements of paragraph (d)(1)(ii) of
this section, 90 percent of the appraised
value of the property as of the date the
mortgage is accepted for insurance.

(2) In the case of a mortgagor who is
to occupy the dwelling as a secondary
residence (as defined in paragraph (f)(2)
of this section):

(i) The amount permitted in para-
graph (d)(2)(i) of this section, or

(i) 85 percent of the appraised value
of the property as of the date the mort-
gage is accepted for insurance.

(e) Disaster victims. A mortgage cover-
ing a single family dwelling, in an
amount not in excess of the maximum
dollar limitation specified in paragraph
(a)(1) of this section (unless a higher
maximum mortgage amount is author-
ized under §203.29), and not in excess of
the lesser of 100 percent of the ap-
praised value of the property or the
cost of acquisition as of the date the
mortgage is accepted for insurance,
shall be eligible for insurance if:

(1) The mortgage is executed by a
mortgagor who is to occupy the dwell-
ing as a principal residence (as defined
in paragraph (f)(1) of this section);

(2) The mortgagor establishes that
the home which he or she previously
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occupied as owner or tenant was de-
stroyed or damaged to such an extent
that reconstruction or replacement is
required as a result of a flood, fire, hur-
ricane, earthquake, storm, riot or civil
disorder or other catastrophe which
the President has determined to be a
major disaster; and

(3) The application for insurance is
filed within one year from the date of
such presidential determination, or
within such additional period of time
as the period of federal assistance with
respect to such disaster may be ex-
tended.

(f) Definitions. As used in this section:

(1) Principal residence means the
dwelling where the mortgagor main-
tains (or will maintain) his or her per-
manent place of abode, and typically
spends (or will spend) the majority of
the calendar year. A person may have
only one principal residence at any one
time.

(2) Secondary residence means a
dwelling: (i) Where the mortgagor
maintains or will maintain a part-time
place of abode and typically spends (or
will spend) less than a majority of the
calendar year; (ii) which is not a vaca-
tion home; and (iii) which the Commis-
sioner has determined to be eligible for
insurance in order to avoid undue hard-
ship to the mortgagor. A person may
have only one secondary residence at a
time.

(3) Eligible non-occupant mortgagor
means a mortgagor (or co-mortgagor,
as appropriate) who is not to occupy
the dwelling as a principal residence or
a secondary residence and who is—

(i) A public entity, as provided in sec-
tion 214 or 247 of the National Housing
Act, or any other State or local gov-
ernment or agency thereof;

(ii) A private nonprofit or public en-
tity, as provided in section 221(h) or
235(j) of the National Housing Act, or
other private nonprofit organization
that is exempt from taxation under
section 501(c)(3) of the Internal Reve-
nue Code of 1986 and intends to sell or
lease the mortgaged property to low or
moderate income persons, as deter-
mined by the Secretary;

(iii) An Indian tribe, as provided in
section 248 of the National Housing
Act;
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(iv) A serviceperson who is unable to
meet the occupancy requirement be-
cause of his or her duty assignment, as
provided in section 216 of the National
Housing Act or subsection (b)(4) or (f)
of section 222 of the National Housing
Act;

(v) A mortgagor or co-mortgagor
under subsection 203(k) of the National
Housing Act; or

(vi) A mortgagor who, pursuant to
§203.43(c) of this part, is refinancing an
existing mortgage insured under the
National Housing Act for not more
than the outstanding balance of the ex-
isting mortgage, if the amount of the
monthly payment due under the refi-
nancing mortgage is less than the
amount due under the existing mort-
gage for the month in which the refi-
nancing mortgage is executed.

(4) Appraised value means the sum of:

(i) The lesser of sales price (with any
adjustments required by the Secretary)
or the amount set forth in the written
statement required under §203.15; and

(if) Borrower-paid closing costs al-
lowed under §203.27(a)(1)-(3), except
that neither sales price nor closing
costs shall apply for purposes of para-
graph (g) of this section.

(5) Undue hardship means that afford-
able housing which meets the needs of
the mortgagor is not available for
lease, or within reasonable commuting
distance from the mortgagor’s home to
his or her work place.

(6) Vacation home means a dwelling
that is used primarily for recreational
purposes and enjoyment, and that is
not a primary or secondary residence.

(g) Maximum principal obligation. Ex-
cept for mortgages meeting the re-
quirements of §203.18(b), §203.18(e) or
§203.50(f), and notwithstanding any
other provision of this section, a mort-
gage may not involve a principal obli-
gation in excess of 98.75 percent of the
appraised value of the property (97.75
percent, in the case of a mortgage with
an appraised value in excess of $50,000),
plus the amount of the mortgage insur-
ance premium paid at the time the
mortgage is insured.

(h) Notice of maximum mortgage
amount. A maximum mortgage amount
based on the 1-family median house
price for an area under paragraph (a)(1)
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of this section may be made effective
by:
(1) Providing direct notice to affected
mortgagees through an administrative
issuance; or

(2) Publishing a notice in the FED-
ERAL REGISTER.

(i) Energy efficient mortgages. The
principal amount of energy efficient
mortgages may exceed the maximum
amounts determined under paragraph
(a)(1) of this section under conditions
prescribed by the Secretary in accord-
ance with section 106 of the Energy
Policy Act of 1992.

[36 FR 24508, Dec. 22, 1971]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §203.18, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§203.18a Solar energy system.

(a) The dollar limitation provided in
§203.18(a) may be increased by up to 20
percent if such an increase is necessary
to account for the increased cost of the
residence due to the installation of a
solar energy system.

(b) Solar energy system is defined as
any addition, alteration, or improve-
ment to an existing or new structure
which is designed to utilize wind en-
ergy or solar energy either of the ac-
tive type based on mechanically forced
energy transfer or of the passive type
based on convective, conductive, or ra-
diant energy transfer or some combina-
tion of these types to reduce the en-
ergy requirements of that structure
from other energy sources and which is
in conformity with such criteria and
standards as shall be prescribed by the
Secretary in consultation with the Sec-
retary of Energy.

[45 FR 51770, Aug. 5, 1980]

§203.18b Increased mortgage amount.

(a) If any party believes that a mort-
gage limit established by the Secretary
under §203.18(a)(1) does not accurately
reflect the median house prices in an
area, the party may submit docu-
mentation in support of an alternative
mortgage limit. For purposes of this
section, an area (1) must be at least the
size of a county, whether or not the
area is located within a metropolitan
statistical area, as established by the
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Office of Management and Budget; and
(2) may be an area for which the mort-
gage limits established under
§203.18(b)(1) apply.

(b)(1) The documentation referred to
in paragraph (a) of this section must
consist of sufficient housing sales price
data for the entire geographic area for
which the request is made to justify an
alternative mortgage limit. The docu-
mentation should include a listing of
actual sales prices in the area for all or
nearly all new and existing 1-family
homes and condominiums, over a pe-
riod of time varies with sales volume,
as follows:

(i) For 500 or more sales per month, a
one-month reporting period;

(i) For 250 through 499 sales per
month, a two-month reporting period.

(iii) For less than 250 sales per
month, a three-month reporting period.
The listing should contain a brief ad-
dress for each property, its county lo-
cation, its sale price, the month and
year of its sale, and whether it is new
or existing. In areas where the ratio of
existing sales to new sales is three-to-
one or greater, an increase in the mort-
gage limit may be based on 95 percent
of the average of the new and the exist-
ing median sales prices. In these areas,
the documentation referred to in this
paragraph may also include separate
median sales prices for both the new
and existing homes.

(2) Requests for an increased mort-
gage limit based upon documentation
of median house prices for the area
should be sent to the appropriate HUD
field office.

(¢) In the case of an area where the
Commissioner determines that the me-
dian one-family house price does not
reasonably reflect the sales prices of
newly constructed homes because of an
existing stock whose value is static or
declining, the Commissioner may give
greater weight to the sales prices of
new homes in determining median
house price in such area. Without lim-
iting the discretion of the Commis-
sioner in fashioning appropriate meth-
ods of implementing the foregoing au-
thority in particular circumstances
based upon a demonstration of good
cause satisfactory to the Commis-
sioner, in areas where evidence satis-
factory to the Commissioner indicates
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that existing home sales outnumber
new home sales by three-to-one or bet-
ter, the median sales price will be cal-
culated as the greater of (1) the aver-
age of the median sales price for new
and existing homes, and (2) the com-
posite median price of all sales.

(Approved by the Office of Management and
Budget under control number 2502-0302)

[45 FR 76377, Nov. 18, 1980, as amended at 47
FR 917, Jan. 7, 1982; 49 FR 12697, Mar. 30, 1984,
49 FR 14338, Apr. 11, 1984; 53 FR 8880, Mar. 18,
1988; 56 FR 18947, Apr. 24, 1991; 58 FR 41002,
July 30, 1993; 59 FR 13882, Mar. 24, 1994; 60 FR
16033, Mar. 28, 1995]

§203.18c One-time or up-front mort-
gage insurance premium excluded
from limitations on maximum mort-
gage amounts.

After determining any maximum in-
surable mortgage amount under the
provisions of this subpart, the maxi-
mum insurable amount of any mort-
gage may be increased by the amount
of any one-time or up-front mortgage

insurance premium that will be fi-
nanced as part of the mortgage.

[57 FR 15211, Apr. 24, 1992]

§203.18d Minimum  principal loan

amount.

A mortgagee may not require, as a
condition of providing a loan secured
by a mortgage insured under this part,
that the principal amount of the mort-
gage exceed a minimum amount estab-
lished by the mortgagee.

[53 FR 8880, Mar. 18, 1988]

§203.19 Mortgagor’'s minimum invest-
ment.

(a) At the time the mortgage is in-
sured, the mortgagor shall have paid in
cash or its equivalent the following
minimum amount:

(1) In all cases (except those involv-
ing a veteran meeting the require-
ments of §203.18(b) or a disaster victim
meeting the requirements of §203.18(e)),
the minimum investment shall be at
least 3 percent of the Commissioner’s
estimate of the cost of acquisition (ex-
cluding the amount of any one-time
mortgage insurance premium payable
in accordance with §203.280) or such
other larger amount as the Commis-
sioner may determine.
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(2) In a case involving a veteran
meeting the requirements of
§203.18(a)(3) or a disaster victim meet-
ing the requirements of §203.18(e), the
minimum investment shall be $200
which may include settlement costs,
initial payments for taxes, hazard in-
surance premiums, mortgage insurance
premiums, and other prepaid expenses
as approved by the Commissioner.

(b) A mortgagor who is 60 years of
age or older, as of the date the mort-
gage is accepted for insurance, or
whose mortgage meets the require-
ments of and is to be insured pursuant
to §203.18(d), or who is purchasing a
single-family home under a low income
housing demonstration project which is
being assisted by the Secretary of
Housing and Urban Development pur-
suant to section 207 of the Housing Act
of 1961 or who is purchasing a housing
unit in connection with a homeowner-
ship program under the Homeowner-
ship and Opportunity Through HOPE
Act, may obtain a loan to meet the
payment required by paragraph (a) of
this section and to pay settlement
costs. Such loan shall be from a cor-
poration or person satisfactory to the
Commissioner. The settlement costs
paid with the loan may include initial
payments for taxes, hazard insurance
premium, mortgage insurance pre-
mium, and other prepaid expenses, as
determined by the Commissioner. As
security for the loan, the mortgagor
may give a note or other evidence of
indebtedness bearing interest at a rate
not in excess of that permitted in the
insured mortgage. The aggregate
amount of the insured mortgage and
the loan referred to in this section
shall not exceed an amount equal to
the Commissioner’s estimate of the ap-
praised value of the property, plus an
amount equal to the initial payments
for taxes, hazard insurance premium,
mortgage insurance premium, and
other prepaid expenses, as determined
by the Commissioner.

[36 FR 24508, Dec. 22, 1971, as amended at 48
FR 44067, Sept. 27, 1983; 50 FR 40195, Oct. 2,
1985; 53 FR 8880, Mar. 18, 1988; 56 FR 4477, Feb.
4, 1991; 61 FR 36263, July 9, 1996]
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§203.20 Agreed interest rate.

(a) The mortgage shall bear interest
at the rate agreed upon by the mortga-
gee and the mortgagor.

(b) Interest shall be payable in
monthly installments on the principal
amount of the mortgage outstanding
on the due date of each installment.

[36 FR 24508, Dec. 22, 1971, as amended at 49
FR 19457, May 8, 1984]

§203.21 Amortization provisions.

The mortgage must contain complete
amortization provisions satisfactory to
the Commissioner, requiring monthly
payments by the mortgagor not in ex-
cess of his reasonable ability to pay as
determined by the Commissioner. The
sum of the principal and interest pay-
ments in each month shall be substan-
tially the same.

§203.22 Payment of insurance pre-
miums or charges; prepayment
privilege.

(a) Payment of periodic insurance pre-
miums or charges. Except with respect
to mortgages for which a one-time
mortgage insurance premium is paid
pursuant to §203.280, the mortgage may
provide for monthly payments by the
mortgagor to the mortgagee of an
amount equal to one-twelfth of the an-
nual mortgage insurance premium pay-
able by the mortgagee to the Commis-
sioner. Such payments continue only
so long as the contract of insurance
shall remain in effect or for such short-
er period as mortgage insurance pre-
miums are payable by the mortgagee
to the Commissioner.

(b) Prepayment privilege. The mort-
gage shall contain a provision permit-
ting the mortgagor to prepay the mort-
gage in whole or in part on any install-
ment due date, but shall not provide
for the payment of any charge on ac-
count of such prepayment.

[36 FR 24508, Dec. 22, 1971, as amended at 37
FR 8661, Apr. 29, 1972; 48 FR 28804, June 23,
1983; 50 FR 25914, June 24, 1985; 61 FR 36263,
July 9, 1996]

§203.23 Mortgagor’'s payments to in-
clude other charges.

(a) The mortgage shall provide for
such equal monthly payments by the
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mortgagor to the mortgagee as will
amortize:

(1) The ground rents, if any;

(2) The estimated amount of all
taxes;

(3) Special assessments, if any;

(4) Flood insurance premiums, if
flood insurance is required by the Com-
missioner; and

(5) Fire and other hazard insurance
premiums, if any. The mortgage shall
further provide that such payments
shall be held by the mortgagee in a
manner satisfactory to the Commis-
sioner for the purpose of paying such
ground rents, taxes, assessments, and
insurance premiums before the same
become delinquent, for the benefit and
account of the mortgagor. The mort-
gage must also make provisions for ad-
justments in case the estimated
amount of such taxes, assessments, and
insurance premiums shall prove to be
more, or less, than the actual amount
thereof so paid by the mortgagor. Such
payments shall be held in an escrow
subject to §203.550.

(b) The mortgagor shall not be re-
quired to pay premiums for fire or
other hazard insurance which protects
only the interests of the mortgagee, or
for life or disability income insurance,
or fees charged for obtaining informa-
tion necessary for the payment of prop-
erty taxes. The foregoing does not
apply to charges made or penalties ex-
acted by the taxing authority, except
that a penalty assessed or interest
charged by a taxing authority for fail-
ure to timely pay taxes or assessments
shall not be charged by the mortgagee
to the mortgagor if the mortgagee had
sufficient funds in escrow for the ac-
count of the mortgagor to pay such
taxes or assessments prior to the date
on which penalty or interest charges
are imposed.

(c) Mortgages involving a principal
obligation not in excess of $9,000 may
contain a provision requiring the mort-
gagor to pay to the mortgagee an an-
nual service charge at such rate as may
be agreed upon between the mortgagee
and the mortgagor, but in no case shall
such service charge exceed one-half of
one percent per annum. Any such serv-
ice charge shall be payable in monthly
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installments on the principal then out-
standing. The provisions of this para-
graph shall not apply to mortgages en-
dorsed for insurance pursuant to appli-
cations received by the Commissioner
on or after July 17, 1961.

[36 FR 24508, Dec. 22, 1971, as amended at 37
FR 25231, Nov. 29, 1972; 41 FR 47934, Nov. 10,
1976; 59 FR 53901, Oct. 26, 1994]

§203.24 Application of payments.

(a) All monthly payments to be made
by the mortgagor to the mortgagee
shall be added together and the aggre-
gate amount thereof shall be paid by
the mortgagor each month in a single
payment. The mortgagee shall apply
the same to the following items in the
order set forth:

(1) Premium charges under the con-
tract of insurance (other than a one-
time or up-front mortgage insurance
premium paid in accordance with
§§203.280, 203.284 and 203.285), charges
for ground rents, taxes, special assess-
ments, flood insurance premiums, if re-
quired, and fire and other hazard insur-
ance premiums;

(2) Interest on the mortgage;

(3) Amortization of the principal of
the mortgage; and

(4) Late charges, if permitted under
the terms of the mortgage and subject
to such conditions as the Commis-
sioner may prescribe.

(b) Any deficiency in the amount of
any such aggregate monthly payment
shall, unless made good by the mortga-
gor prior to, or on, the due date of the
next such payment, constitute an
event of default under the mortgage.

[36 FR 24508, Dec. 22, 1971, as amended at 37
FR 25231, Nov. 29, 1972; 50 FR 25914, June 24,
1985; 61 FR 36263, July 9, 1996]

§203.25 Late charge.

The mortgage may provide for the
collection by the mortgagee of a late
charge, not to exceed four per cent of
the amount of each payment more than
15 days in arrears, to cover servicing
and other costs attributable to the re-
ceipt of payments from mortgagors
after the date upon which payment is
due.

[41 FR 49734, Nov. 10, 1976]
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§203.26 Mortgagor’'s payments when
mortgage is executed.

(a) The mortgagor must pay to the
mortgagee, upon execution of the
mortgage, a sum that will be sufficient
to pay the ground rents, if any, the es-
timated taxes, special assessments,
flood insurance premiums, if required,
and fire and other hazard insurance
premiums for the period beginning on
the last date on which each such
charge would have been paid under the
normal lending practices of the lender
and local custom (if each such date
constitutes prudent lending practice),
and ending on the due date of the first
full installment payment under the
mortgage, plus an amount sufficient to
pay the mortgage insurance premium
from the date of closing the loan to the
date of the first monthly payment
under the mortgage or, where applica-
ble, the one-time mortgage insurance
premium payable pursuant to §203.280.

(b) The mortgagee may also collect
from the mortgagor a sum not exceed-
ing one-sixth of the estimated total
amount of such taxes, special assess-
ments, insurance premiums and other
charges to be paid during the ensuing
12-month period.

[41 FR 49734, Nov. 10, 1976, as amended at 48
FR 28804, June 23, 1983]

§203.27 Charges, fees or discounts.

(a) The mortgagee may collect from
the mortgagor the following charges,
fees or discounts:

(1) [Reserved]

(2) A charge to compensate the mort-
gagee for expenses incurred in originat-
ing and closing the loan, the charge
not to exceed:

(i) $20 dollars or one percent of the
original principal amount of the mort-
gage (excluding any one-time mortgage
insurance premium paid pursuant to
§203.280), whichever is the greater; or

(ii) $350 dollars or two and one-half
percent of the original principal
amount of the mortgage (excluding any
one-time mortgage insurance premium
paid pursuant to §203.280), whichever is
the greater, with respect to mortgages
on property under construction or to
be constructed where the mortgagee
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makes partial disbursements and in-
spections of the property during the
progress of construction.

(iii) If the mortgage involves repair
or rehabilitation, and the mortgagee
meets the conditions of paragraph
(a)(2)(ii) of this section relating to dis-
bursements and inspections, the charge
prescribed in paragraph (a)(2)(ii) of this
section may be collected in connection
with that portion of the mortgage ap-
plied to such repair or rehabilitation.
The charge with respect to any part of
the mortgage not applied to repair or
rehabilitation, or any part of the mort-
gage so applied which does not meet
the conditions of paragraph (a)(2)(ii) of
this section relating to disbursements
and inspections, shall be limited to
that provided in paragraph (a)(2)(i) of
this section.

(©) Reasonable and customary
amounts, but not more than the
amount actually paid by the mortga-
gee, for any of the following items:

(i) Recording fees and recording taxes
or other charges incident to recorda-
tion;

(ii) Credit Report;

(iii) Survey, if required by mortgagee
or mortgagor;

(iv) Title examination; title insur-
ance, if any;

(v) Fees paid to an appraiser or in-
spector approved by the Commissioner
for the appraisal and inspection, if re-
quired, of the property. Notwithstand-
ing any limitations in this paragraph
(a)(3) if the mortgagee is permitted by
applicable regulations to use the serv-
ices of staff appraisers and inspectors
for processing mortgages, and does so,
the mortgagee may collect from the
mortgagor the reasonable and cus-
tomary amounts for such appraisals
and inspections.

(vi) Such other reasonable and cus-
tomary charges as may be authorized
by the Commissioner.

(4) Reasonable and customary
charges in the nature of discounts.

(5) Interest from the date of closing
or the date on which the mortgagee
disburses the mortgage proceeds to the
account of the mortgagor or the mort-
gagor’s creditors, whichever is later, to
the date of the beginning of amortiza-
tion.

(b)-(c) [Reserved]

§203.28

(d) Before the insurance of any mort-
gage, the mortgagee shall furnish to
the Secretary a signed statement in a
form satisfactory to the Secretary list-
ing any charge, fee or discount col-
lected by the mortgagee from the
mortgagor. All charges, fees or dis-
counts are subject to review by the
Secretary both before and after en-
dorsement under §203.255.

(e) Nothing in this section will be
construed as prohibiting the mortgagor
from dealing through a broker who
does not represent the mortgagee, if he
prefers to do so, and paying such com-
pensation as is satisfactory to the
mortgagor in order to obtain mortgage
financing.

[36 FR 24508, Dec. 22, 1971, as amended at 43
FR 19846, May 9, 1978; 45 FR 30602, May 8,
1980; 45 FR 33966, May 21, 1980; 47 FR 29525,
July 7, 1982; 48 FR 11940, Mar. 22, 1983; 48 FR
28804, June 23, 1983; 49 FR 19457, May 8, 1984,
57 FR 58347, Dec. 9, 1992; 58 FR 13537, Mar. 12,
1993]

§203.28 Economic
projects.

soundness of

The mortgage must be executed with
respect to a project which, in the opin-
ion of the Commissioner, is economi-
cally sound, except that this section
shall not apply in each of the following
instances:

(a) To a mortgage of the character
described in §203.18(d) and with respect
to such a mortgage, the Commissioner
shall determine that the mortgage is
an acceptable risk giving consideration
to the need for providing adequate
housing for families of low and mod-
erate income, particularly in suburban
and outlying areas or small commu-
nities.

(b) To a mortgage of the character
described in §203.18 (e).

(c) To a mortgage of the character
described in §203.43a.

(d) To a mortgage in a federally im-
pacted area described in §203.43e.

(e) To a rehabilitation loan of the
character described in §203.50.

[36 FR 24508, Dec. 22, 1971, as amended at 42
FR 57434, Nov. 2, 1977; 45 FR 33966, May 21,
1980; 53 FR 8880, Mar. 18, 1988]
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§203.29 Eligible mortgages in Alaska,
Guam, Hawaii, or the Virgin Is-
lands.

(a) If the Commissioner finds that,
because of higher prevailing costs in
Alaska, Guam, Hawaii, or the Virgin
Islands, it is not feasible to construct
dwellings within the maximum mort-
gage limits provided in this part with-
out sacrificing sound standards of con-
struction, design, or livability, the
Commissioner may increase the prin-
cipal obligation of mortgages insur-
ance for those areas under this part by
publishing in the FEDERAL REGISTER a
Notice stating the amounts necessary
to compensate for such costs, but not
to exceed, in any event, the otherwise
applicable maximum (including any
high-cost area increases) by more than
one-half thereof.

(b) If a party believes that the other-
wise applicable mortgage limit needs
to be increased to reflect the extent to
which high costs make it infeasible to
construct dwellings without sacrificing
sound standards of construction, design
or livability, the party may submit
documentation in support of an alter-
native mortgage limit. This docu-
mentation should include actual or es-
timated costs of such items as design,
construction, materials, and labor. In
addition, actual sales prices of new
homes may be submitted, together
with any other documentation re-
quested by the Commissioner. Requests
for alternative mortgage limits, to-
gether with supporting documentation
should be sent to the appropriate HUD
field office. The field office will forward
the request and supporting material,
with the field office’s recommendation,
to the Commissioner for determina-
tion.

(c) If the Alaska Housing Authority,
or the Government of Guam, Hawaii, or
the Virgin Islands or any agency or in-
strumentality of those entities, is the
mortgagor or the mortgagee, or the
mortgagor is regulated or restricted as
to rents or sales, charges, capital
structure, rate of return, and methods
of operation to such an extent and in
such manner as the Commissioner de-
termines advisable to provide reason-
able rental and sales prices and a rea-
sonable return on the investment, any
mortgage otherwise eligible for insur-
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ance under this subpart may be in-
sured:

(1) In any case where the Alaska
Housing Authority, or the government
of Guam, Hawaii, the Virgin Islands, or
any agency or instrumentality of those
entities, is the mortgagor, without re-
gard to any requirement that the mort-
gagor occupy the dwelling as a prin-
cipal residence or a secondary resi-
dence (as these terms are defined in
§203.18(f)), or meet loan-to-value or
comparable limitations based on the
failure of the mortgagor to meet this
occupancy requirement;

(2) Without regard to any require-
ment that the mortgagor has paid on
account of the property a prescribed
percentage of the appraised value of
the property; or

(3) Without regard to any require-
ment that the mortgagor certify that
the mortgaged property is free and
clear of all liens other than the mort-
gage offered for insurance and that
there will not be any unpaid obliga-
tions contracted in connection with
the mortgage transaction or the pur-
chase of the mortgaged property.

(d) The provisions of §203.28 requiring
economic soundness shall not be appli-
cable to mortgages covering property
located in Alaska, in Guam, in Hawaii,
or in the Virgin Islands, but the Com-
missioner shall find that the property
or project is an acceptable risk, giving
consideration to the acute housing
shortage in Alaska, Guam, Hawaii, or
the Virgin Islands.

(Approved by the Office of Management and
Budget under control number 2502-0302)

[36 FR 24508, Dec. 22, 1971, as amended at 49
FR 14338, Apr. 11, 1984; 55 FR 34804, Aug. 24,
1990; 56 FR 18948, Apr. 24, 1991]

§203.30 Certificate of nondiscrimina-
tion by the mortgagor.

The mortgagor shall certify to the
Commissioner as to each of the follow-
ing points:

(a) That neither he, nor anyone au-
thorized to act for him, will refuse to
sell or rent, after the making of a
bonafide offer, or refuse to negotiate
for the sale or rental of, or otherwise
make unavailable or deny the dwelling
or property covered by the mortgage to
any person because of race, color, reli-
gion, national origin, familial status
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(except as provided by law), or handi-
cap.

(b) That any restrictive covenant on
such property relating to race, color,
religion, or national origin is recog-
nized as being illegal and void and is
hereby specifically disclaimed.

(c) That civil action for preventative
relief may be brought by the Attorney
General in any appropriate U.S. Dis-
trict Court against any person respon-
sible for a violation of this certifi-
cation.

(d) That buildings having four (4) or
more units, which were built for first
occupancy after March 13, 1991, were
constructed in compliance with the
Fair Housing Act new construction re-
quirements in 24 CFR 100.205.

[36 FR 24508, Dec. 22, 1971, as amended at 57
FR 58347, Dec. 9, 1992; 61 FR 36264, July 9,
1996]

§203.31 Mortgagor of a principal resi-
dence in military service cases.

(a) A mortgage that is otherwise eli-
gible for insurance under any of the
provisions of this part may be insured
without regard to any requirement
contained in this part that the mortga-
gor occupy the dwelling as a principal
residence (as defined in §203.18(f)(1)) at
the time of insurance, or that the
mortgagor meet loan-to-value or com-
parable limitations based on the fail-
ure of the mortgagor to meet an occu-
pancy requirement, if:

(1) The Commissioner is satisfied
that the inability of the mortgagor to
meet the occupancy requirement is by
reason of his or her entry into military
service after the filing of an applica-
tion for insurance; and

(2) The mortgagor expresses an in-
tent (in such form as the Commissioner
may prescribe), to meet the occupancy
requirement upon his or her discharge
from the service.

(b) A serviceperson will also be con-
sidered to meet the occupancy require-
ment referred to in paragraph (a) of
this section for mortgage insurance
purposes, if the following conditions
are satisfied:

(1) The serviceperson and his or her
family expect to meet the occupancy
requirement referred to in paragraph
(a) of this section for two or more
years. The Commissioner may shorten

§203.32

this period to one year, if (i) the serv-
iceperson’s family will occupy the
property for at least one year and (ii)
the serviceperson is assigned to a com-
bat zone or other hazardous duty area
where the family cannot accompany
him or her; and

(2) The property is located in an area
in which the prospects of resale are
reasonable.

(Approved by the Office of Management and
Budget under control number 2502-0059)

[55 FR 34804, Aug. 24, 1990]
ELIGIBLE MORTGAGORS

§203.32 Mortgage lien.

(a) Except as otherwise provided in
this section, a mortgagor must estab-
lish that, after the mortgage offered
for insurance has been recorded, the
mortgaged property will be free and
clear of all liens other than such mort-
gage, and that there will not be out-
standing any other unpaid obligations
contracted in connection with the
mortgage transaction or the purchase
of the mortgaged property, except obli-
gations that are secured by property or
collateral owned by the mortgagor
independently of the mortgaged prop-
erty.

(b) With prior approval of the Sec-
retary, the mortgaged property may be
subject to a secondary mortgage or
loan made or insured, or other second-
ary lien held, by a Federal, State, or
local government agency or instrumen-
tality, or an entity designated in the
homeownership plan submitted by an
applicant for an implementation grant
under the Homeownership and Oppor-
tunity for People Everywhere (HOPE)
program, or an eligible nonprofit orga-
nization as defined in §203.41(a)(5) of
this part, provided that the required
monthly payments under the insured
mortgage and the secondary mortgage
or lien shall not exceed the mortga-
gor’s reasonable ability to pay as de-
termined by the Secretary.

(c) With the prior approval of the
Secretary, the mortgaged property
may be subject to a second mortgage
held by a mortgagee not described in
paragraph (b) of this section. Unless
the mortgage is for the purpose de-
scribed in paragraph (d) of this section,
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it shall
ments:

(1) The required monthly payments
under the insured mortgage and the
second mortgage shall not exceed the
mortgagor’s reasonable ability to pay,
as determined by the Commissioner;

(2) Periodic payments, if any, shall be
collected monthly and be substantially
the same;

(3) The sum of the principal amount
of the insured mortgage and the second
mortgage shall not exceed the loan-to-
value limitation applicable to the in-
sured mortgage, and shall not exceed
the maximum mortgage limit for the
area;

(4) The repayment terms shall not
provide for a balloon payment before
ten years, or for such other term as the
Commissioner may approve, except
that the mortgage may become due and
payable on sale or refinancing of the
secured property covered by the in-
sured mortgage; and

(5) The mortgage shall contain a pro-
vision permitting the mortgagor to
prepay the mortgage in whole or in
part at any time, and shall not provide
for the payment of any charge on ac-
count of such prepayment.

(d)(1) With the prior approval of the
Commissioner, the mortgaged property
may be subject to a junior (second or
third) mortgage securing the repay-
ment of funds advanced to reduce the
mortgagor’s monthly payments on the
insured mortgage following the date it
is insured, if the junior mortgage
meets the following requirements:

(i) The junior mortgage shall not pro-
vide for any payment of principal or in-
terest until the property securing the
junior mortgage is sold or the insured
mortgage is refinanced, at which time
the junior mortgage shall become due
and payable;

(ii) The total amount of repayments
under the junior mortgage shall not ex-
ceed the least of:

(A) One-half of the mortgagor’s eq-
uity interest in the property at the
time of sale or refinancing;

(B) Three times the amount of funds
advanced to effect the interest rate
buy-down; or

(C) The sum of the original loan
amount plus the total accrued interest

meet the following require-
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on the junior mortgage at the time of
repayment; and

(iii) The junior mortgage shall con-
tain a provision permitting the mort-
gagor to prepay the mortgage in whole
or in part at any time, and shall not
provide for the payment of any charge
on account of such prepayment. Any
full or partial prepayment will not be
recoverable by the mortgagor if, by ap-
plication of paragraph (d)(1)(ii) on sale
or refinancing of the property, a lesser
amount than the amount prepaid
would have been due.

(2) The sum of the principal amount
of the insured mortgage, any second
mortgage made under paragraph (b) or
(c) of this section, and the mortgage se-
curing the repayment of funds ad-
vanced to reduce the borrower’s
monthly payments (whether a second
or third mortgage) may exceed the
loan-to-value limitation applicable to
the insured mortgage, but such sum
may not exceed the maximum mort-
gage limit for the area.

[45 FR 19223, Mar. 25, 1980, as amended at 50
FR 20906, May 21, 1985; 56 FR 4477, Feb. 4,
1991; 58 FR 42647, Aug. 11, 1993]

§203.33 Relationship of income to

mortgage payments.

(a) Adequacy of mortgagor’s gross in-
come. A mortgagor must establish, to
the satisfaction of the Secretary, that
his or her gross income is and will be
adequate to meet (1) the periodic pay-
ments required by the mortgage sub-
mitted for insurance and (2) other long-
term obligations.

(b) Determinations of adequacy of
mortgagor income under this section
shall be made in a uniform manner
without regard to race, color, religion,
sex, national origin, familial status,
handicap, marital status, source of in-
come of the mortgagor or location of
the property.

[37 FR 16390, Aug. 12, 1972, as amended at 54
FR 38649, Sept. 20, 1989; 59 FR 59648, Nov. 18,
1994]

§203.34 Credit standing.

A mortgagor must have a general
credit standing satisfactory to the
Commissioner.
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§203.35 Disclosure and verification of
Social Security and Employer lden-
tification Numbers.

To be eligible for mortgage insurance
under this part, the mortgagor must
meet the requirements for the disclo-
sure and verification of Social Security
and Employer ldentification Numbers,
as provided by part 200, subpart U, of
this chapter.

(Approved by the Office of Management and
Budget under control numbers 2502-0059,
2502-0159, and 2502-0268)

[54 FR 39693, Sept. 27, 1989]
§203.36 [Reserved]
ELIGIBLE PROPERTIES

§203.37 Nature of title to realty.

A mortgage, to be eligible for insur-
ance, must be on real estate held in fee
simple, or on leasehold under a lease
for not less than 99 years which is re-
newable, or under a lease having a pe-
riod of not less than 10 years to run be-
yond the maturity date of the mort-
gage.

[49 FR 21319, May 21, 1984]

§203.38 Location of dwelling.

At the time a mortgage is insured
there must be located on the mort-
gaged property one or more dwellings
designed principally for residential use
for not more than four families.

[61 FR 36264, July 9, 1996]

§203.39 Standards for buildings.

The buildings on the mortgaged prop-
erty must conform with the standards
prescribed by the Commissioner.

§203.40 Location of property.

The mortgaged property shall be lo-
cated within the United States, Puerto
Rico, Guam, the Virgin Islands, the
Commonwealth of the Northern Mari-
ana Islands, and American Samoa. The
mortgaged property, if otherwise ac-
ceptable to the Commissioner, may be
located in any community where the
housing standards meet the require-
ments of the Commissioner.

[49 FR 12697, Mar. 30, 1984, as amended at 61
FR 36264, July 9, 1996]

§203.41

§203.41 Free assumability; exceptions.

(a) Definitions. As used in this sec-
tion:

(1) Low- or moderate-income housing
means housing which is designed to be
affordable, taking into account avail-
able financing, to individuals or fami-
lies whose household income does not
exceed 115 percent of the median in-
come for the area, as determined by
the Secretary with adjustments for
smaller and larger families. The Sec-
retary may approve a higher percent-
age up to 140 percent.

(2) Eligible governmental or nonprofit
program means a program operated pur-
suant to a program established by Fed-
eral law, operated by a State or local
government, or operated by an eligible
nonprofit organization, if the program
is designed to assist the purchase of
low-or moderate-income housing in-
cluding rental housing.

(3) Legal restrictions on conveyance
means any provision in any legal in-
strument, law or regulation applicable
to the mortgagor or the mortgaged
property, including but not limited to
a lease, deed, sales contract, declara-
tion of covenants, declaration of con-
dominium, option, right of first re-
fusal, will, or trust agreement, that at-
tempts to cause a conveyance (includ-
ing a lease) made by the mortgagor to:

(i) Be void or voidable by a third
party;

(i) Be the basis of contractual liabil-
ity of the mortgagor for breach of an
agreement not to convey, including
rights of first refusal, pre-emptive
rights or options related to mortgagor
efforts to convey;

(iii) Terminate or subject to termi-
nation all or a part of the interest held
by the mortgagor in the mortgaged
property if a conveyance is attempted;

(iv) Be subject to the consent of a
third party;

(v) Be subject to limits on the
amount of sales proceeds retainable by
the seller; or

(vi) Be grounds for acceleration of
the insured mortgage or increase in the
interest rate.

(4) Tax-exempt bond financing means
financing which is funded in whole or
in part by the proceeds of qualified
mortgage bonds described in section 143
of the Internal Revenue code of 1986, or
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any successor section, on which the in-
terest is exempt from Federal income
tax. The term does not include financ-
ing by qualified veterans’ mortgage
bonds as defined in section 143(b) of the
Code.

(5) Eligible nonprofit organization
means an organization of the type de-
scribed in section 501(c)(3) of the Inter-
nal Revenue Code of 1986 as an organi-
zation exempt under section 501(a) of
the Code, which has:

(i) Two years experience as a provider
of low- or moderate-income housing;

(ii) A voluntary board; and

(iii) No part of its net earnings inur-
ing to the benefit of any member,
founder, contributor or individual.

(b) Policy of free assumability with no
restrictions. A mortgage shall not be eli-
gible for insurance if the mortgaged
property is subject to legal restrictions
on conveyance, except as permitted by
this part.

(c) Exception for eligible governmental
or nonprofit programs. Legal restric-
tions on conveyance are acceptable if:

(1) The restrictions are part of an eli-
gible governmental or nonprofit pro-
gram and are permitted by paragraph
(d) of this section; and

(2) The restrictions will automati-
cally terminate if title to the mort-
gaged property is transferred by fore-
closure or deed-in-lieu of foreclosure,
or if the mortgage is assigned to the
Secretary.

(d) Exception for eligible governmental
or nonprofit programs—specific policies.
For purposes of paragraph (c) of this
section, restrictions of the following
types are permitted for eligible govern-
mental or nonprofit programs, provided
that a violation of legal restrictions on
conveyance may not be grounds for ac-
celeration of the insured mortgaged or
for an increase in the interest rate, or
for voiding a conveyance of the mort-
gagor’s interest in the property, termi-
nating the mortgagor’s interest in the
property, or subjecting the mortgagor
to contractual liability other than re-
quiring repayment (at a reasonable
rate of interest) of assistance provided
to make the property affordable as low-
or moderate-income housing:

(1) Except as otherwise provided in
the HOME Investment Partnerships
(HOME) and the Homeownership and
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Opportunity for People Everywhere
(HOPE) programs, the mortgagor may
be prohibited from selling the property
at a price greater than the price per-
mitted under the program, or the mort-
gagor may be required to pay a portion
of the sales proceeds to a governmental
body or an eligible nonprofit organiza-
tion, as long as the mortgagor is not
prohibited from recovering:

(i) The sum of the mortgagor’s origi-
nal purchase price, the mortgagor’s
reasonable costs of sale, the reasonable
costs of improvements made by the
mortgagor, and any negative amortiza-
tion on a graduated payment mortgage
insured under §203.45 of this part; and

(i) A reasonable share, as determined
by the Secretary, of the appreciation in
value which shall be the sales price re-
duced by the sum determined under
paragraph (d)(1)(i) of this section.

(2) Legal restrictions on conveyance
may extend beyond the term of the
mortgage, subject to paragraph (c)(2) of
this section and any limitations appli-
cable in the jurisdiction.

(3) Except as otherwise required by
the HOME and HOPE programs, rights
under an option to purchase, pre-
emptive rights to purchase or rights of
first refusal shall only be held by a
governmental body or eligible non-
profit organization, or another individ-
ual or organization approved by the
Secretary, and shall be exercised by
them (or an assignee who will purchase
and occupy the property) only within a
reasonable time after the event permit-
ting exercise of the rights occurs, not
to exceed a period of time determined
by the Secretary. The Secretary may
approve another individual or organiza-
tion under the preceding sentence even
if the restriction is not part of an eligi-
ble governmental or nonprofit pro-
gram.

(4) In addition to the restrictions
stated in paragraph (d)(3) of this sec-
tion, the purchase price under an op-
tion may not be less than the sum of
the mortgagor’s original purchase
price, the mortgagor’s reasonable costs
of sale, the reasonable costs of im-
provements made by seller, and a rea-
sonable share, as determined by the
Secretary, of the appreciation in value.

(5) The mortgagor may be required to
continue to be an owner-occupant.
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(6) The mortgagor may be limited in
his or her ability to choose a purchaser
for the property, but only to the extent
necessary to ensure that the property
is preserved as low- or moderate-in-
come housing.

(7) The mortgagor for a rehabilita-
tion loan insured under §203.50 of this
part may hold title subject to a condi-
tion subsequent, provided that the
holder of the right of entry for condi-
tion broken also executes the mort-
gage, and that the right is exercisable
only for failure by the mortgagor to
complete the rehabilitation or occupy
the property as agreed by the mortga-
gor.

(8) Property may be subject to a legal
restriction on conveyance to the extent
approved in writing by an authorized
representative of the Secretary prior to
September 10, 1993.

(e) Exception for tax-exempt bond fi-
nancing. A mortgage may be funded
through tax-exempt bond financing and
may include a due-on-sale provision in
a form approved by the Secretary
which permits the mortgagee to accel-
erate a mortgage that no longer meets
Federal requirements for tax-exempt
bond financing or for other reasons ac-
ceptable to the Secretary. Except as
provided in this paragraph (e), a mort-
gage funded through tax-exempt bond
financing shall comply with all form
requirements prescribed under
§203.17(a) of this part and shall contain
no other provisions designed to enforce
compliance with Federal or State re-
quirements for tax-exempt bond fi-
nancing. Other legal restrictions on
conveyance are permitted as provided
in other paragraphs of this section.

(f) Exception for protective covenants
excluding non-elderly. Mortgaged prop-
erty may be subject to protective cov-
enants which prohibit or restrict occu-
pancy by, or transfer to, persons who
are not elderly if:

(1) The restrictions do not have an
undue effect on marketability; and

(2) The restrictions do not constitute
illegal discrimination and are consist-
ent with the Fair Housing Act and all
other applicable nondiscrimination
laws.

(g) Exceptions for specific jurisdictions.
Notwithstanding the provisions of
paragraph (b) of this section, mort-

§203.42

gages insured on certain Indian land or
Hawaiian home lands under sections
247 and 248 of the National Housing Act
and §§203.43h and 203.43i of this part, or
on property in the Northern Mariana
Islands or American Samoa, shall not
be ineligible for insurance under this
section solely because applicable law
does not permit free alienability of
title to all persons.

[58 FR 42648, Aug. 11, 1993; 59 FR 15112, Mar.
31, 1994]

§203.42 Rental properties.

(a) A mortgage on property upon
which there is a dwelling to be rented
by the mortgagor shall not be eligible
for insurance if the property is a part
of, or adjacent or contiguous to, a
project, or group of similar rental prop-
erties, in which the mortgagor has a fi-
nancial interest in eight or more dwell-
ing units.

(b) Paragraph (a) of this section shall
not apply where:

(1) A mortgage qualifies as a rehabili-
tation loan under §203.50 of this part;

(2) The mortgage is to be used for the
rehabilitation of property located in a
specific area or neighborhood that has
been targeted by a State or local gov-
ernment for redevelopment, in accord-
ance with a specific program that in-
volves substantial public or private
commitments in support of neighbor-
hood improvement or redevelopment;
and

(3) The State or local government has
approved, and has submitted to the
Commissioner a plan describing the
program of neighborhood redevelop-
ment and revitalization, including the
geographic area targeted for redevelop-
ment, and the nature and proportion of
public or private commitments that
have been made in support of the rede-
velopment program.

(c) No two-, three-, or four-family
dwelling, and no single-family dwell-
ing, if it is part of a group of five or
more single-family dwellings held by
the same mortgagor, or any part or
unit thereof, shall be rented or offered
for rent for transient or hotel purposes,
as defined in §203.16, so long as the
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dwelling insured

mortgage.

[56 FR 27692, June 17, 1991, as amended at 61
FR 36264, July 9, 1996]

is subject to any

§203.43 Eligibility of miscellaneous

type mortgages.

(a) A mortgage which meets the re-
quirements of this subpart, except as
modified by this section, shall be eligi-
ble for insurance under this subpart
subject to compliance with the addi-
tional requirements of this section.

(b) The mortgage may be accepted for
insurance if:

(1) Executed in connection with the
sale by the Government, or any agency
or official thereof, of any housing ac-
quired or constructed under Public
Law 849, Seventy-sixth Congress, as
amended; Public Law 781, Seventy-
sixth Congress, as amended; or Public
Law 9, 73 or 353, Seventy-seventh Con-
gress, as amended (including any prop-
erty acquired, held or constructed in
connection with such housing or to
serve the inhabitants thereof); or

(2) Executed in connection with the
sale by the Public Housing Administra-
tion, or by any public housing agency
with the approval of the said Adminis-
tration, or any housing (including any
property acquired, held or constructed
in connection with such housing or to
serve the inhabitants thereof) owned or
financially assisted pursuant to the
provisions of Public Law 671, Seventy-
sixth Congress; or

(3) Executed in connection with the
sale by the Government, or any agency
or official thereof, or any of the so-
called Greenbelt towns, or parts there-
of, including projects, or parts thereof,
known as Greenhills, OH; Greenbelt,
MD; and Greendale, WI, developed
under the Emergency Relief Appropria-
tion Act of 1935; or of any of the village
properties or employee’s housing under
the jurisdiction of the Tennessee Val-
ley Authority; or of any housing under
the jurisdiction of the Department of
the Interior located within the town
area of Coulee Dam, WA, acquired by
the United States for the construction,
operation, and maintenance of Grand
Coulee Dam and its appurtenant works
or of any permanent housing under the
jurisdiction of the Department of the
Interior constructed under the Boulder
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Canyon Project Act of December 21,
1928, as amended and supplemented, lo-
cated within the Boulder City munici-
pal area; or

(4) Executed in connection with the
sale by the Government, or any agency
or official thereof, of any housing (in-
cluding any property acquired, held, or
constructed in connection therewith or
to serve the inhabitants thereof) pursu-
ant to the Atomic Energy Community
Act of 1955, as amended: Provided, That
such insurance shall be issued without
regard to any preferences or priorities
except those prescribed by the National
Housing Act or the Atomic Energy
Community Act of 1955, as amended; or

(5) Executed in connection with the
sale by a State or municipality, or an
agency, instrumentality, or political
subdivision of either, of a project con-
sisting of any permanent housing (in-
cluding any property acquired, held or
constructed in connection therewith or
to serve the inhabitants thereof), con-
structed by or on behalf of such State,
municipality, agency, instrumentality
or political subdivision, for the occu-
pancy of veterans (persons who have
served in the active military or naval
service of the United States at any
time on or after September 16, 1940, and
prior to July 26, 1947, or on or after
June 27, 1950, and prior to February 1,
1955) their families and others: Pro-
vided, That the principal obligation of
a mortgage referred to in this para-
graph shall not exceed 90 percent of the
appraised value of the mortgaged prop-
erty; or

(6) Executed in connection with the
first resale, within two years from the
date of its acquisition from the Gov-
ernment, of any portion of a project or
property of the character described in
paragraphs (b) (1), (2), (3), and (4) of
this section.

(c) The Commissioner may insure
under this part, without regard to any
limitation upon eligibility contained in
the other provisions of this subpart,
any mortgage given to refinance an ex-
isting mortgage insured under the Na-
tional Housing Act. The refinancing
mortgage must meet the following spe-
cial requirements:

(1)(i) Except as provided by para-
graph (c)(1)(ii) of this section, the refi-
nancing mortgage must be in an
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amount that does not exceed the least
of (A) the original principal amount of
the existing mortgage; (B) the sum of
the outstanding principal balance of
the existing mortgage, plus loan clos-
ing charges approved by the Commis-
sioner; or (C) in the case of an eligible
non-occupant mortgagor (as defined in
§203.18(f)), the outstanding balance of
the existing mortgage.

(ii) In the case of graduated payment
mortgages insured under section 203 of
the Act pursuant to section 245 (a) or
(b) of the Act (§203.45 or §203.46 [as in
effect immediately before its removal
at 52 FR 32754, published August 28,
1987]), the refinancing mortgage must
have a principal amount that does not
exceed the outstanding balance of the
existing mortgage.

(iii) If a one-time mortgage insurance
premium (MIP) was financed as part of
the existing mortgage referred to in
paragraphs (c)(1) (i) and (ii) of this sec-
tion, the amount of the premium re-
fund to which the mortgagor is entitled
must be deducted in determining the
original principal amount and the un-
paid principal balance of the existing
mortgage under paragraph (c)(1)(i) of
this section and the outstanding bal-
ance of the existing mortgage under
paragraph (c)(1)(ii) of this section.
However, the maximum amount of the
refinancing mortgage computed in ac-
cordance with this paragraph (c)(1)
may be increased by the amount of the
one-time MIP (if any) associated with
the refinancing mortgage;

(2) It must have a term which does
not exceed the unexpired term of the
existing mortgage, except that in any
case where the Commissioner deter-
mines that an extension of the term of
the mortgage will inure to the benefit
of the applicable insurance fund, tak-
ing into consideration the outstanding
insurance liability under the existing
insured mortgage, the term may be ex-
tended to the lesser of (i) 30 years or
(i) the unexpired term of the existing
mortgage, plus 12 years;

(3) The mortgage must result in a re-
duction in regular monthly payments
by the mortgagor, except:

(i) When a fixed rate mortgage is
given to refinance an adjustable rate
mortgage held by a mortgagor who is
to occupy the dwelling as a principal

§203.43a

residence or secondary residence, as
these terms are defined in §203.18(f); or

(if) When refinancing a mortgage for
a shorter term will result in an in-
crease iIn the mortgagor’s regular
monthly payments of no more than $50.
In the case of a graduated payment
mortgage, the reduction in regular
monthly payments means a reduction
from the payment due under the exist-
ing mortgage for the month in which
the refinancing mortgage is executed.

(4) 1t must be made by a mortgagor
whose record of payment on the exist-
ing mortgage meets standards estab-
lished by the Commissioner; and

(5) The mortgagee may not require a
minimum principal amount to be out-
standing on the loan secured by the ex-
isting mortgage.

(d)—(f) [Reserved]

(9) The provisions of §203.28 shall not
apply to mortgages insured under this
section.

(h) The provisions of §203.38 shall not
apply to mortgages of the character de-
scribed in paragraph (b) of this section
and at the time any such mortgage is
insured there must be located on the
mortgaged property a dwelling unit de-
signed principally for residential use
for not more than eight families.

()-() [Reserved]

(k) The Commissioner may insure
under this part, without regard to any
limitation upon eligibility contained in
this subpart, any mortgage assigned to
the Commissioner in connection with
payment under a contract of mortgage
insurance, or executed in connection
with a sale by the Commissioner of any
property acquired in the settlement of
an insurance claim under any section
or title of the National Housing Act.

[36 FR 24508, Dec. 22, 1971, as amended at 45
FR 30602, May 8, 1980; 47 FR 29525, July 7,
1982; 52 FR 4139, Feb. 10, 1987; 52 FR 37287,
Oct. 6, 1987; 52 FR 44861, Nov. 23, 1987; 53 FR
8880, Mar. 18, 1988; 55 FR 34805, Aug. 24, 1990;
55 FR 38033, Sept. 14, 1990; 61 FR 36264, July
9, 1996]

§203.43a Eligibility of mortgages cov-
ering housing In certain neighbor-
hoods.

(a) A mortgage financing the repair,
rehabilitation, construction, or pur-
chase of property located in an older
declining urban area shall be eligible
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for insurance under this subpart sub-
ject to compliance with the additional
requirements of this section.

(b) The mortgage shall meet all of
the requirements of this subpart, ex-
cept such requirements as are judged
to be not applicable on the basis of the
following determinations to be made
by the Commissioner:

(1) That the conditions of the area in
which the property is located prevent
the application of certain eligibility re-
quirements of this subpart.

(2) That the area is reasonably via-
ble, and there is a need in the area for
adequate housing for families of low
and moderate income.

(3) That the mortgage to be insured
is an acceptable risk.

(c) Mortgages complying with the re-
quirements of this section shall be in-
sured under this subpart pursuant to
section 223(e) of the National Housing
Act. Such mortgages shall be insured
under and be the obligation of the Spe-
cial Risk Insurance Fund.

(d) For restrictions against approving
mortgage insurance for a certain cat-
egory of newly legalized alien, see 24
CFR part 49.

[36 FR 24508, Dec. 22, 1971, as amended at 55
FR 18493, May 2, 1990]

§203.43b [Reserved]

§203.43c Eligibility of mortgages in-
volving a dwelling unit in a cooper-
ative housing development.

A mortgage involving a dwelling unit
in a cooperative housing development
which meets the requirements of this
subpart, except as modified by this sec-
tion, shall be eligible for insurance
under section 203(n) of the National

Housing Act.

(a) The provisions of §§203.16a, 203.17,
203.18, 203.18a, 203.23, 203.24, 203.26,
203.37, 203.38, 203.43h, 203.43i, 203.43j,

203.44, 203.49, and 203.50 of this part do
not apply to mortgages insured under
section 203(n) of the National Housing
Act.

(b) As used in connection with the in-
surance of mortgages under this sec-
tion and §203.437 of this part: (1) The
term mortgage shall mean a first lien
given to secure a loan made to finance
the unpaid purchase price of a Cor-
porate Certificate together with the
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applicable Occupancy Certificate of a
cooperative ownership housing cor-
poration in which the permanent occu-
pancy of the dwelling units is re-
stricted to members of such corpora-
tion, and may refer both to a security
instrument creating a lien, whether
called a mortgage, deed of trust, security
deed or another term used in a particu-
lar jurisdiction, as well as the credit
instrument, or note, secured thereby.

(2) Corporation shall mean an organi-
zation which holds title to a coopera-
tive housing development which is cov-
ered by a blanket mortgage or mort-
gages insured by FHA under the Na-
tional Housing Act.

(3) Corporate Certificate shall mean
such stock certificates, membership
certificates, or other instruments

which the laws of the jurisdictions in
which the cooperative housing develop-
ment is located require to evidence
ownership of a specified interest in the
corporation.

(4) Occupancy Certificate shall mean a
written instrument provided by the
corporation to each holder of a Cor-
porate Certificate which grants an ex-
clusive right of possession of a specific
dwelling unit in the cooperative hous-
ing development.

(5) References in this subpart to a
dwelling, residence or property which
is sold, conveyed, covered by a mort-
gage or subject to a lien shall be con-
strued to mean the Corporate Certifi-
cate together with the Occupancy Cer-
tificate, except that where such ref-
erences when interpreted in light of
section 203(n) of the National Housing
Act clearly indicate the intent to be
the dwelling unit, such reference shall
mean the dwelling unit identified in
the Occupancy Certificate.

(c) The organizational documents of
the cooperative corporation must pro-
vide that: (1) Either the Secretary or a
mortgagee under a mortgage insured
under this section shall be a member of
the cooperative corporation for so long
as either owns a Corporate Certificate;

(2) A mortgage insured under this
section shall be a first lien upon the
property covered by the mortgage;

(3) The Secretary may exercise the
voting rights which are attributable to
each Corporate Certificate owned by
the Secretary;
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(4) The Secretary may designate as
her proxy an agent for the purpose of
exercising the voting rights of the Sec-
retary which are attributable to the
corporate Certificate or Certificates
owned by the Secretary;

(5) The Secretary may cease making
monthly payments attributable to any
dwelling unit for which the Secretary
owns a Corporate Certificate six
months after the Secretary notifies the
corporation to sell the Corporate Cer-
tificate or upon default by the corpora-
tion on the blanket mortgage covering
the dwelling unit;

(6) The Secretary or a mortgagee
shall not be obligated to make pay-
ments to the corporation for any
amounts unpaid by a mortgagor under
a mortgage insured under this section
prior to the date the Secretary or the
mortgagee becomes the owner of the
Corporate Certificate.

(d) The corporation shall have en-
tered into an agreement with the Sec-
retary and the mortgagee which: (1)
Requires that the corporation shall
furnish the Secretary with the most re-
cent annual financial report certified
to have been based on generally accept-
ed accounting principles and the most
recent monthly or quarterly financial
report;

(2) Waives any option or right of first
refusal the corporation may have to
purchase any Corporate Certificate
covered by a mortgage insured under
section 203(n) of the National Housing
Act, unless the corporation pays the
full amount due under such mortgage
or pays the full amount of the Sec-
retary’s investment if the Secretary is
the owner of the Corporate Certificate,
whichever is greater.

(3) Except with the approval of the
Secretary, waives all authority the
corporation may have to approve or re-
ject the buyer of a Corporate Certifi-
cate owned by the Secretary or the
buyer of a Corporate Certificate cov-
ered by a mortgage insured under Sec-
tion 203(n) of the National Housing
Act.

(4) Requires the corporation on no-
tice by the Secretary to act as her
agent for a fee to be determined by the
Secretary for the limited purposes of:

§203.43c

(i) Selling all Corporate Certificates
of the corporation owned by the Sec-
retary;

(ii) Renting and collecting rents on
any dwelling unit for which the Sec-
retary owns the Corporate Certificate.

(5) Provides that the Secretary shall
not be obligated to make payments to
the corporation for outstanding debts
of the mortgagor;

(6) Requires the corporation to fur-
nish to a mortgagee or to the Sec-
retary, on request:

(i) A statement, certified by the offi-
cer charged with maintenance of the
Corporate Certificate Transfer Book,
that such book currently shows that
the mortgagee or the Secretary is the
owner of any Corporate Certificate
transferred to the mortgagee or the
Secretary; and

(ii) The Occupancy Certificate in the
name of the mortgagee or the Sec-
retary.

(7) Requires the corporation to notify
the mortgagee, whose name and ad-
dress has been provided, of any default
in corporation fee payments by the
mortgagor within 15 days of such de-
fault;

(8) Requires the mortgagee to notify
the corporation of any default in mort-
gage payments by the mortgagor with-
in 15 days of such default;

(9) Requires the corporation upon no-
tice by the Secretary or the mortgagee,
when the Secretary or the mortgagee is
the owner of the Corporate Certificate,
and for a fee to be determined by the
Secretary to evict any person or per-
sons from a dwelling unit identified in
the Occupancy Certificate.

(10) Contains such other provisions as
the Secretary may require.

(e) The mortgagee shall obtain such
security and other undertakings as
may be required to establish a first lien
on the Corporate Certificate and the
Occupancy Certificate under the laws
of the State where the Cooperative
Housing Development is located.

(f) The mortgage involves a one-fam-
ily dwelling unit in a cooperative hous-
ing development which is covered by a
blanket mortgage or mortgages insured
under the National Housing Act.

(g) The mortgage shall not exceed the
balance remaining after subtracting,
from the amount determined under
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§§203.18(a), 203.18(g) and 203.18a of this
part, an amount equal to the portion of
the unpaid balance of the blanket
mortgage covering the cooperative de-
velopment which is attributable to the
dwelling unit the mortgagor is entitled
to occupy as of the date the mortgage
is accepted for insurance.

(h) The mortgage shall be executed
upon a form conforming to the applica-
ble provisions of this part and shall:

(1) Involve a principal obligation in
multiples of $50.

(2) Come due on the first of the
month.

(3) Contain complete amortization
provisions satisfactory to the Sec-
retary and an amortization period not
in excess of the term of the mortgage.

(4) Be for a term not to exceed 30
years or the remaining term of the
blanket mortgage covering the cooper-
ative development or three-quarters of
the remaining economic life of the
building improvements, whichever is
less.

(5) Provide for payments to principal
and interest to begin not later than the
first day of the month following 60
days from the date the mortgagee’s
certificate on the commitment was ex-
ecuted.

(6) Contain a provision stating that
the failure of the mortgagor to pay the
mortgagor’s share of the common ex-
penses or assessments and charges im-
posed by the corporation as provided in
the instruments establishing the coop-
erative shall be considered a default.

(i) The entire principal amount of the
mortgage must have been disbursed to
the mortgagor or to his creditors for
his account and with his consent.

(J) The mortgage must be executed by
a mortgagor who intends to be an occu-
pant of the unit.

(k) The mortgagee shall collect from
the mortgagor upon the execution of
the mortgage: (1) A sum that will be
sufficient to pay the mortgage insur-
ance premium for the period beginning
on the date of the closing of the loan
and ending on the date of the first
monthly payment under the mortgage
or (2), where applicable, the one-time
mortgage insurance premium payable
pursuant to §203.280.

(I) The mortgagee shall upon applica-
tion for a mortgage insurance commit-
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ment provide true copies of the follow-
ing organizational documents of the
cooperative corporation for examina-
tion and approval by the appropriate
HUD Field Office:

(1) Certificate of Incorporation;

(2) Regulatory Agreement;

(3) By-Laws as amended,;

(4) The financial statements required
in paragraph (d)(1) of this section;

(5) Proposed Occupancy Certificate;
(6) Proposed Corporate Certificate;
Provided that one or more of the re-
quirements of this paragraph may be
waived by the Secretary if the docu-
ments have been approved by the Sec-
retary and the mortgagee submits with
the application a statement certified
by an officer of the cooperative cor-
poration that no changes have been
made in the documents since such ap-

proval.

[42 FR 40431, Aug. 10, 1977, as amended at 45
FR 29278, May 2, 1980; 45 FR 76377, Nov. 18,
1980; 48 FR 12085, Mar. 23, 1983; 48 FR 28804,
June 23, 1983; 49 FR 23584, June 6, 1984; 52 FR
48201, Dec. 21, 1987; 53 FR 8881, Mar. 18, 1988;
53 FR 9869, Mar. 28, 1988; 53 FR 34282, Sept. 6,
1988; 56 FR 24631, May 30, 1991; 58 FR 41002,
July 30, 1993]

§203.43d Eligibility of mortgages in
certain communities.

Notwithstanding any other require-
ments of this subpart, a mortgage cov-
ering a one- to four-family dwelling oc-
cupied by the mortgagor as a principal
residence (as defined in §203.18(f)(1)) is
eligible for insurance if the following
requirements are met:

(a) The property is located in a com-
munity where the Secretary deter-
mines that:

(1) Temporary adverse economic con-
ditions exist throughout the commu-
nity as a direct and primary result of
outstanding claims to ownership of
land in the community by an American
Indian tribe, band, or Nation;

(2) Such ownership claims are reason-
ably likely to be settled, by court ac-
tion or otherwise;

(3) As a direct result of the commu-
nity’s temporarily impaired economic
condition, owners of homes in the com-
munity occupied as principal resi-
dences (as defined in §203.18(f)(1)) have
been involuntarily unemployed or un-
deremployed and have, thus, incurred
substantial reductions in income that
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significantly impair their ability to
continue timely payment of their
mortgages;

(4) As a result, widespread mortgage
foreclosures and distress sales of homes
are likely in the community; and

(5) Fifty or more individuals were
joined as parties defendant or were
members of a defendant class prior to
December 31, 1976 in litigation involv-
ing claims to ownership of land in the
community by an American Indian
tribe, band or Nation.

(b) The mortgagor, as a direct result
of the community’s temporarily im-
paired economic condition, has been in-
voluntarily unemployed or under-
employed and has thus incurred a sub-
stantial reduction in income which sig-
nificantly impairs the owners ability
to continue timely payment of the
mortgage.

(c) The mortgagee certifies that the
security instrument has been recorded
and is a good and valid first lien on the
property except for the claims specified
in paragraph (a)(1) of this section.

(d) The mortgagee agrees upon insur-
ance of the mortgage to assign such
mortgage to the Secretary within 30
days from the date of the issuance of
the insurance certificate and if such as-
signment does not take place, the con-
tract of insurance is terminated and
becomes null and void.

(e) Any individual, organization, in-
stitution or governmental agency shall
be considered a mortgagee for the pur-
poses of this section.

(f) Mortgages complying with the re-
quirements of this section shall be in-
sured under this subpart pursuant to
section 203(o) of the National Housing
Act. Such mortgages shall be insured
under and be the obligation of the Spe-
cial Risk Insurance Fund.

(g) The mortgage was executed and
filed for record on or before October 12,
1977.

[42 FR 57434, Nov. 2, 1977, as amended at 55
FR 34805, Aug. 24, 1990]

§203.43e Eligibility of mortgages cov-
ering houses in federally impacted
areas.

(a) A mortgage executed in connec-
tion with the construction, repair, re-
habilitation or purchase of property lo-
cated near any installation of the

§203.43f

Armed Forces of the United States in
federally impacted areas shall be eligi-
ble for insurance pursuant to this part
if the Secretary finds the following ad-
ditional requirements are met;

(1) The benefits to be derived from
such use outweigh the risk of probable
cost to the Government; and

(2) The Secretary of Defense certifies
that there is no intention to curtail
substantially the personnel assigned or
to be assigned to such installation.

(b) Mortgages complying with the re-
quirements of this section shall be in-
sured under this subpart pursuant to
section 238(c) of the National Housing
Act. Such mortgages shall be insured
under and be the obligation of the Spe-
cial Risk Insurance Fund.

[42 FR 57434, Nov. 2, 1977]

§203.43f Eligibility of mortgages cov-
ering manufactured homes.

A mortgage covering a one-family
manufactured home (as defined in 24
CFR 3280.2(a)(16)) that meets the re-
quirements of this subpart, except as
modified by this section, shall be eligi-
ble for insurance pursuant to this sub-
part.

(@) The manufactured home, when
erected on site, shall have floor space
area of not less than four hundred
square feet and shall have been con-
structed in conformance with the Na-
tional Manufactured Home Construc-
tion and Safety Standards as evidenced
by a certification label affixed thereto
in accordance with 24 CFR 3280.8.

(b) The mortgage shall cover the
manufactured home and site, shall con-
stitute a mortgage on a property clas-
sified and taxed as real estate, and
shall have a term of not more than 30
years from the date of the beginning of
amortization.

(c) In the case of a manufactured
home which has not been permanently
erected on a site for more than one
year prior to the date of the applica-
tion for mortgage insurance:

(i) The manufactured home shall be
erected on a site-built permanent foun-
dation that meets or exceeds applicable
requirements of the Minimum Property
Standards for One- and Two-Family
Dwellings, 4900.1 (see 24 CFR
200.929(b)(1)) (MPS) and shall be perma-
nently attached thereto by anchoring
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devices adequate for all loads identified
in the MPS. The towing hitch or run-
ning gear, which includes axles, brakes,
wheels and other parts of the chassis
that operate only during transpor-
tation, shall have been removed. The
finished grade level beneath the manu-
factured home shall be at or above the
100-year return frequency flood ele-
vation. The site, site improvements,
and all other features of the mortgaged
property not addressed by the Manu-
factured Home Construction and Safe-
ty Standards shall meet or exceed ap-
plicable requirements of the MPS.

(if) The space beneath the manufac-
tured home shall be enclosed by contin-
uous foundation-type construction de-
signed to resist all forces to which it is
subject without transmitting forces to
the building superstructure. The enclo-
sure shall be adequately secured to the
perimeter of the manufactured home
and be constructed of materials that
conform to MPS requirements for foun-
dations.

(iii) The manufactured home shall
have an overall coefficient of heat
transmission (““Uy”” value) calculated
in accordance with the procedures of
NFPA 501 BM-1976 (‘“Mobile Home
Heating, Cooling Load Calculations’)
that does not exceed the following for
all locations within the following cli-
matic zones:

ZONE | o .145
Zone Il.... .099
Zone N .087

NFPA 501 BM-1976 is incorporated by
reference and is issued by and available
from the National Fire Protection As-
sociation, Batterymarch Park, Quincy,
MA 02269.

(iv) The manufactured home shall be
braced and stiffened before it leaves
the factory to resist racking and poten-
tial damage during transportation.

(v) The conditions of §203.18(a)(2) (i)
and (ii) of this subpart shall not apply
to construction of the manufactured
home but shall be applicable to im-
provement of the site, including con-
struction of the site-built foundation.

1Zone Il includes Alaska, Montana, Wyo-
ming, North and South Dakota, Minnesota,
Wisconsin, Michigan, Maine, New Hamp-
shire, and Vermont.
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(vi) Section 203.14 of this subpart is
modified to the extent provided in this
paragraph. Applications relating to in-
surance of mortgages under this para-
graph (c) must be accompanied by an
agreement in form satisfactory to the
Commissioner executed by the seller or
builder or such other person as the
Commissioner may require agreeing
that in the event of any sale or convey-
ance of the dwelling within a period of
one year beginning with the date of ini-
tial occupancy, the seller, builder, or
such other person will at the time of
such sale or conveyance deliver to the
purchaser or owner of such property
the manufacturer’s warranty on a form
prescribed by the Commissioner, which
shall provide that the manufacturer’s
warranty is in addition to and not in
derogation of all other rights and rem-
edies the purchaser or owner may have,
and a warranty in form satisfactory to
the Commissioner warranting that the
manufactured home, the foundation,
positioning and anchoring of the manu-
factured home to its permanent foun-
dation, and all site improvements are
constructed in substantial conformity
with the plans and specifications (in-
cluding amendments  thereof or
changes and variations therein which
have been approved in writing by the
Commissioner) on which the Commis-
sioner has based his valuation of the
dwelling. The warranty shall also in-
clude provisions that the manufactured
home sustained no hidden damage dur-
ing transportation, and if the manufac-
tured home is a double-wide, that the
sections were properly joined and
sealed. Such agreement must provide
that upon the sale or conveyance of the
dwelling and delivery of the warranty,
the seller, builder or such other person
will promptly furnish the Commis-
sioner with a conformed copy of the
warranty establishing by the pur-
chaser’s receipt thereon that the origi-
nal warranty has been delivered to the
purchaser in accordance with this sec-
tion.

(d) In the case of a manufactured
home which has been permanently
erected on a site for more than one
year prior to the dae of the application
for mortgage insurance:
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(i) The manufactured home shall be
permanently anchored to and sup-
ported by permanent footings and shall
have permanently installed utilities
that are protected from freezing. The
space beneath the manufactured home
shall be a properly enclosed crawl
space.

(ii) The site, site improvements, and
all other features of the mortgaged
property not addressed by the Manu-
factured Home Construction and Safe-
ty Standards shall meet or exceed ap-
plicable requirements of the Require-
ments for Existing Housing—One to
Four Family Living Units (Handbook
4905.1). The finished grade level be-
neath the manufactured home shall be
at or above the 100-year return fre-
quency flood elevation.

(iii) The manufactured home shall
have been occupied only at the location
subject to the mortgage sought to be
insured.

[48 FR 7735, Feb. 24, 1983, as amended at 61
FR 36264, July 9, 1996]

§203.43g Eligibility of mortgages in
certain communities.

(a) A mortgage which meets the re-
quirements of this subpart shall be eli-
gible for insurance without regard to
the limitation in this part relating to
marketability of title under the follow-
ing conditions:

(1) The mortgagor is to occupy the
dwelling as a principal residence (as de-
fined in §203.18(f)(1)).

(2) The defect or potential defect in
title is a direct and primary result of
outstanding claims to ownership of
land in the community by an American
Indian tribe, band, group or Nation.

(3) Fifty or more individual owners
were joined as parties defendant or
were members of a defendant class be-
fore April 1, 1980 in litigation involving
claims to ownership of land in the com-
munity in which the property is lo-
cated by an American Indian tribe,
band, group or Nation pursuant to a
dispute involving the Articles of Con-
federation, the Trade and Intercourse
Act of 1790 or any similar State or Fed-
eral law.

(4) Such ownership claims are reason-
ably likely to be settled by court ac-
tion or otherwise.

§203.43h

(5) Temporary adverse economic con-
ditions exist throughout the commu-
nity as a direct and primary result of
such claims.

(b) Mortgages complying with the re-
quirements of this subpart as modified
by this section shall be the obligation
of the Special Risk Insurance Fund.

[49 FR 21319, May 21, 1984, as amended at 55
FR 34805, Aug. 24, 1990]

§203.43h Eligibility of mortgages on
Indian land insured pursuant to
section 248 of the National Housing
Act.

A mortgage covering a one- to four-
family residence located on Indian land
shall be eligible for insurance pursuant
to section 248 of the National Housing
Act (12 U.S.C. 1715z-13), notwithstand-
ing otherwise applicable requirements
related to marketability of title, if the
mortgage meets the requirements of
this subpart as modified by this section
and is made by an Indian Tribe or on a
leasehold estate, by an Indian who will
occupy it as a principal residence.
Mortgage insurance on cooperative
shares is not authorized under this sec-
tion.

(a) Exemptions. (1) The provisions of
subparts I, J, and M of part 200, and
§203.30, shall not apply to approval of
mortgagors for mortgages insured
under this section if the Indian tribe to
which the prospective mortgagor be-
longs is subject to the Indian Civil
Rights Act.

(2) In the case of an Indian tribe
which is not subject to the Indian Civil
Rights Act, the authorities cited in
paragraph (a)(1) of this section shall
apply, but any preference in the tribe’s
approval of the sale or assumption of a
lease and mortgage under this section
in favor of an eligible Indian over a
non-Indian shall not be considered to
be a violation of subpart I, J or M.

(b) Eviction procedures. Before HUD
will insure a mortgage on Indian land,
the tribe having jurisdiction over such
property must certify to the HUD Field
Office that it has adopted and will en-
force procedures for eviction of de-
faulted mortgagors where the insured
mortgage has been foreclosed.

(c) Approval of lease and mortgage. The
lease must be on a form prescribed by
HUD.
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The mortgage must be on a form
which meets the requirements of
§203.17(a)(2). Before HUD will insure
any mortgage under this section, the
mortgagee must demonstrate that the
Bureau of Indian Affairs, U.S. Depart-
ment of Interior, has approved both the
lease and mortgage.

(d) Construction advances. The Com-
missioner may issue a commitment for
the insurance of advances made during
construction and a Direct Endorsement
mortgagee may request insurance of a
mortgage that will involve the insur-
ance of advances made during con-
struction. The Commissioner will in-
sure advances made by the mortgagee
during construction if all of the follow-
ing conditions are satisfied:

(1) The mortgage shall be a first lien
on the leasehold;

(2) The mortgagor and the mortgagee
execute a building loan agreement, ap-
proved by the Commissioner, setting
forth the terms and conditions under
which advances will be made;

(3) The advances are made only as
provided in the commitment or the ap-
proval by the Direct Endorsement un-
derwriter;

(4) The principal amount of the mort-
gage is held by the mortgagee in an in-
terest bearing account, trust, or escrow
for the benefit of the mortgagor, pend-
ing advancement to the mortgagor or
to his or her creditors as provided in
the loan agreement;

(5) The mortgage shall bear interest
on the amount advanced to the mort-
gagor or to his or her creditors and on
the amount held in an account or trust
for the benefit of the mortgagor; and

(6) The Secretary had determined
that no feasible financing alternative
is available.

(e) Assumption or sale of leasehold. The
form of lease must contain a provision
requiring tribal consent before any as-
sumption of an existing lease, except
where title to the leasehold interest is
obtained by the Secretary through
foreclosure of the insured mortgage. A
mortgagee other than the Secretary
must obtain tribal consent before ob-
taining title through a foreclosure sale.
Tribal consent must be obtained on
any subsequent transfer from the pur-
chaser, including the Secretary, at
foreclosure sale. The lease may not be
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terminated by the lessor without
HUD’s approval while the mortgage is
insured or held by the Secretary.

(f) First lien. The first lien require-
ment under this part is implemented
where the mortgage is filed in the
State recording system and is a first
lien under that system, even though
the leasehold interest securing the
mortgage is located on Indian land and
filed with Bureau of Indian Affairs,
U.S. Department of the Interior. Any
tribal government whose courts have
jurisdiction to hear foreclosures must
also:

(1) Enact a law satisfactory to the
Commissioner providing for the satis-
faction of FHA-insured and Secretary-
held mortgages before other obliga-
tions (other than tribal leasehold taxes
against the property assessed after the
property is mortgaged) are satisfied; or

(2) Enact a law providing that State
law shall determine the priority of
liens against the property.

(g) Definitions. As used in this section
and elsewhere in this part, the term:

(1) Indian means and individual mem-
ber of any Indian tribe and that mem-
ber’s family.

(2) Indian land means trust or other-
wise restricted land (i) as defined by
the Secretary of the Interior, over
which an Indian tribe is recognized by
the United States as having govern-
mental jurisdiction; (ii) held in trust
for the benefit of any Indian tribe or
individual or held by any Indian tribe
or individual subject to a restriction by
the United States against alienation;
or (iii) acquired by Alaska natives
under the Alaska Native Claims Settle-
ment Act or any other land acquired by
Alaska natives pursuant to statute by
virtue of their unique status as Alaska
natives.

(3) Indian tribe means any Indian or
Alaska native tribe, band, nation, or
other organized group or community of
Indians or Alaskan natives recognized
as eligible for the services provided to
Indians or Alaska natives by the Sec-
retary of the Interior because of its
status as such an entity, or that is an
eligible recipient under chapter 67 of
title 31, United States Code. For pur-
poses of engaging in section 248 insured
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mortgage transactions under this sec-
tion, an Indian tribe may act through
its duly authorized representative.

(Approved by the Office of Management and
Budget under control number 2502-0340)

[51 FR 21871, June 16, 1986, as amended at 53
FR 34282, Sept. 6, 1988; 57 FR 58347, Dec. 9,
1992; 61 FR 36264, July 9, 1996]

§203.43i Eligibility of mortgages on
Hawaiian Home Lands insured pur-
suant to section 247 of the National
Housing Act.

(a) Eligibility. A mortgage on a home-
stead lease granted by the Department
of Hawaiian Home Lands covering a
one- to four-family residence located
on Hawaiian home lands is eligible for
insurance pursuant to section 247 of
the National Housing Act (12 U.S.C.
1715z-12) if the mortgagor is a native
Hawaiian who will occupy it as a prin-
cipal residence, and if the mortgage
meets the requirements of this subpart
as modified by this section. Mortgage
insurance on cooperative shares under
§203.43c on homes in federally impacted
areas under §203.43e is not authorized
under this section.

(b) Exemptions from other regulations.
The provisions of subparts I, J, and M
of part 200, and §203.30, to the extent
that these provisions would otherwise
prohibit preferences in favor of Native
Hawaiians in the leasing, sale or other
disposition of Hawaiian home lands, do
not apply to mortgages insured pursu-
ant to section 247 of the National Hous-
ing Act. The first lien requirement con-
tained in §203.17 also does not apply to
mortgages insured pursuant to section
247 of the National Housing Act.

(c) Definitions. (1) Department of Ha-
waiian Home Lands (DHHL) is a Depart-
ment of the State of Hawaii responsible
for management of Hawaiian home
lands for the benefit of native Hawai-
ians.

(2) Hawaiian home lands means all
land given the status of Hawaiian home
lands under section 204 of the Hawaiian
Homes Commission Act, 1920, or under
the corresponding provisions of the
Constitution of the State of Hawaii
adopted under section 4 of the Act enti-
tled, ““An Act to provide for the admis-
sion of the State of Hawaii into the
Union”’, approved March 18, 1959.

§203.43i

(3) Native Hawaiian means any de-
scendant of not less than one-half part
of the blood of the races inhabiting the
Hawaiian Islands before Janaury 1, 1778
(or, in the case of an individual who
succeeds a spouse or parent in an inter-
est in a lease of Hawaiian home lands,
such lower percentage as may be estab-
lished for such succession under sec-
tion 209 of the Hawaiian Homes Com-
mission Act, 1920, or under the cor-
responding provision of the Constitu-
tion of the State of Hawaii adopted
under section 4 of the Act entitled, ““An
Act to provide for the admission of the
State of Hawaii into the Union”, ap-
proved March 18, 1959).

(d) Conditions for endorsement. Com-
mitments to insure mortgages under
this section will only be issued and re-
quests for insurance by Direct Endorse-
ment mortgagees will only be granted
where the Department of Hawaiian
Home Lands:

(1) Will be a comortgagor;

(2) Guarantees or reimburse the Sec-
retary for any mortgage insurance
claim paid in connection with a prop-
erty on Hawaiian home lands; or

(3) Offers other security acceptable to
the Secretary.

(e) Acceptable security. Any agreement
by the Secretary to accept alternative
security under paragraph (d)(3) of this
section must contain provisions de-
signed to ensure that the insurance of
mortgages under this section has a
neutral impact on the appropriate in-
surance funds. These provisions may
require the Department of Hawaiian
Home Lands to make an initial deposit
of funds with HUD and to maintain ad-
ditional funds in reserve for subsequent
deposits with HUD. The initial and sub-
sequent deposits shall be used to pay
obligations incurred by HUD in connec-
tion with the insurance of mortgages
under this section and any associated
costs, including refunds of insurance
premiums to mortgagors. If the De-
partment of Hawaiian Home Lands
agrees to make deposits in amounts ac-
ceptable to HUD, then the Secretary
may agree to use a portion of the pre-
miums received for insurance of mort-
gages under this section solely for pay-
ment of such obligations and associ-
ated costs.
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(f) Recordation. The mortgagee must
certify that the mortgage has been re-
corded with the Department of Hawai-
ian Home Lands.

(g) Construction advances. The Sec-
retary may issue a commitment for the
insurance of advances made during
construction and a Direct Endorsement
mortgagee may request insurance of a
mortgage that will involve the insur-
ance of advances made during con-
struction. The Secretary will insure
advances made by the mortgagee dur-
ing construction if the Secretary has
determined that no feasible financing
alternative is available and if:

(1) The mortgagor and the mortgagee
execute a building loan agreement, ap-
proved by the Secretary, setting forth
the terms and conditions under which
advances will be made;

(2) The advances are made only as
provided in the commitment or the ap-
proval by the Direct Endorsement un-
derwriter;

(3) The principal amount of the mort-
gage is held by the mortgagee in an in-
terest bearing account, trust, or escrow
for the benefit of the mortgagor, pend-
ing advancement to the mortgagor or
to his or her creditors as provided in
the loan agreement; and

(4) The mortgage bears interest on
the amount advanced to the mortgagor
or to his or her creditors and on the
amount held in an account or trust for
the benefit of the mortgagor.

(h) Form of lease. The form of lease
must be approved by both HUD and the
Department of Hawaiian Home Lands
(DHHL). The form of lease must con-
tain a provision requirung that, while
the mortgage insurance remains in ef-
fect, assumption of the leasehold is re-
stricted to those persons who have cer-
tificates issued by the DHHL certifying
that they are Native Hawaiians. The
lease may not be terminated by DHHL
without the approval of the Secretary
while the mortgage is insured or held
by the Secretary.

(i) Eligibility of mortgagor. In addition
to the eligibility requirements con-
tained in this subpart, the mortgagor
must produce the following documenta-
tion in order to establish his or her eli-
gibility:

(1) A certificate of eligibility issued
by the Department of Hawaiian Home
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Lands certifying that the mortgagor is
a Native Hawaiian; and

(2) A homestead lease granted to the
mortgagor by the Department of Ha-
waiian Home Lands.

(Approved by the Office of Management and
Budget under control number 2502-0358)

[52 FR 8067, Mar. 16, 1987, and 52 FR 28470,
July 30, 1987, as amended at 53 FR 8881, Mar.
18, 1988; 53 FR 34282, Sept. 6, 1988; 57 FR 58347,
Dec. 9, 1992; 61 FR 36264, July 9, 1996]

§203.43] Eligibility of mortgages on Al-
legany Reservation of Seneca Na-
tion of Indians.

A mortgage on a leasehold estate
covering a one- to four-family resi-
dence located on the Allegany Reserva-
tion of the Seneca Nation of Indians in
the State of New York is eligible for in-
surance if the mortgage meets the re-
quirements of this subpart as modified
by this section.

(a) Title. This section applies only to
a mortgage which:

(1) Does not meet the requirements of
§203.37;

(2) Is on a leasehold under a lease
with a termination date in February
1991, which provides for renewal in ac-
cordance with the Act of February 19,
1875 (18 Stat. 330) and the Act of Sep-
tember 30, 1890 (26 Stat. 558).

A mortgage may not be on a leasehold
created by a lease which is executed
after the effective date of this section
as a renewal or replacement of a lease
described in paragraph (a)(2) of this
section. A mortgage may not be se-
cured by any other right of occupancy
created in lieu of a leasehold after the
effective date of this section by agree-
ment of the Seneca Nation, court
order, law or any other means.

(b) Provisions of mortgage. The Sec-
retary will prescribe special mortgage
provisions in the form of a mortgage
rider in order better to secure the
mortgagee, including:

(1) Authorization for the mortgagee
to exercise the option of lease renewal
if the mortgagor fails to do so, and to
recover from the mortgagor authorized
expenses incurred to obtain lease re-
newal; and

(2) Making a mortgagor failure to
take steps necessary for less renewal
an event of default under the mort-

gage.
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(c) Secretary agreement with mortgagor.
The mortgagor must enter into an
agreement with the Secretary and such
other parties as the Secretary may re-
quire regarding actions to be taken to
obtain either a renewal of the lease or
a new lease.

(d) Certification. The borrower must
certify that it has received disclosures,
in a form prescribed by the Secretary,
explaining the status of the lease and
the consequences of nonrenewal. The
disclosure shall include a discussion of
the fact that a mortgagor who does not
obtain a lease renewal and loses the
right of occupancy will remain liable
for the outstanding balance of the
mortgage.

(e) Purchase for principal residence.
The mortgagor must be a purchaser
who intends to occupy the property as
a principal residence (as defined in
§203.18(f)(1)), or a current owner-occu-
pant refinancing a mortgage which is
now due or which will become due be-
fore the lease termination date in Feb-
ruary 1991.

(f) Relationship of income to housing
expense. For purposes of §203.33(a), the
total prospective housing expense shall
include the Secretary’s estimate of fu-
ture lease payments during the term of
the mortgage rather than lease pay-
ments in effect at the time of applica-
tion.

(g) Suspension of commitments. The
Secretary may suspend the issuance of
commitments to insure mortgages
under this section, for the entire period
during which commitments could oth-
erwise be issued for insurance under
this section (i.e., through February 18,
1991) or for such lesser period as the
Secretary may specify, by providing
thirty days notice of suspension in the
FEDERAL REGISTER. Regardless of its
duration, a suspension to be imposed
prior to February 19, 1990, will be based
on a determination by the Secretary
that, for mortgages insured during a
specified period, the rate of monetary
defaults (as measured by 90 day delin-
quencies) for mortgages insured under
this section exceeds the rate of such
monetary defaults for all insured mort-
gages on one- to four-family properties
in the State of New York. A suspension
to be imposed after February 18, 1990,
will be based on a consideration by the
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Secretary of the probable costs to the
Special Risk Insurance Fund of further
commitments to insure under this sec-
tion, as measured by such factors as
the current and projected rate and
amount of claims payments, together
with other significant current and pro-
jected costs as determined by the Sec-
retary, including a review of the actual
and projected monetary default rate
(as measured by 90 day delinquencies)
and the actual and projected rate of
lease renewal through negotiation and
arbitration.

[52 FR 48201, Dec. 21, 1987, and 53 FR 9869,
Mar. 28, 1988, as amended at 54 FR 32970-
32971, Aug. 11, 1989; 55 FR 34805, Aug. 24, 1990]

§203.44 Eligibility of advances.

Mortgagees may not make open-end
advances under section 225 of the Na-
tional Housing Act (12 U.S.C. 1715p) in
connection with the mortgages insured
under this chapter.

[61 FR 36264, July 9, 1996]

§203.45 Eligibility of graduated pay-
ment mortgages.

A mortgage containing provisions for
varying rates of amortization cor-
responding to anticipated variations in
family income shall be eligible for in-
surance under this subpart subject to
compliance with the additional re-
quirements of this section.

(a) The mortgage may provide that
any interest which accrues and which
is unpaid pursuant to a financing plan
approved by the Secretary, shall be
added to the principal obligation of the
mortgage.

(b) The mortgage shall bear interest
at the rate agreed upon by the mortga-
gee and the mortgagor.

(c) The mortgage amount shall not
exceed the lesser of:

(1) The limits prescribed by 8§203.18,
203.18a, and 203.29; or,

(2) An amount which, when added to
all accrued mortgage interest which
will be unpaid under a financing plan
approved by the Secretary, shall not
exceed 97 percent of the appraised
value of the property covered by the
mortgage as of the date the mortgage
is accepted for insurance. However, if
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the mortgagor is a veteran, the mort-
gage amount, when added to all ac-
crued mortgage interest which will be
unpaid under a financing plan approved
by the Secretary, shall not exceed the
applicable limits prescribed for veter-
ans in §203.18(a).

(d) The mortgage must contain com-
plete amortization provisions satisfac-
tory to the Secretary requiring month-
ly payments by the mortgagor not in
excess of his reasonable ability to pay
as determined by the Secretary. The
sum of the payments to principal and/
or interest may increase annually for a
period of five years at a rate of 2¥ per-
cent, 5 percent or 7%z percent or for a
period of ten years at a rate of 2 per-
cent or 3 percent. Any required in-
crease in payments shall occur on the
anniversary date of the beginning of
amortization. On the termination of
the period of annual increases of pay-
ments, the sum of the payments to
principal and interest in each month
shall be substantially the same.

(e) The mortgagee shall fully explain
to the mortgagor the nature of the ob-
ligation undertaken and the mortgagor
shall certify that he or she fully under-
stands the obligation.

(f) Sections 203.21 and 203.44 shall not
apply to this section.

(9) This section applies only to mort-
gagors who are to occupy the dwelling
as a principal residence (as defined in
§203.18(f)(1)). It does not apply to a
mortgage that meets the requirements
of §§203.18(a)(4), 203.18 (c) through (e),
203.43, 203.43a, 203.43j, or 203.49.

(h) Mortgages complying with the re-
quirements of this section shall be in-
sured under this subpart pursuant to
section 245 of the National Housing
Act.

[41 FR 42949, Sept. 29, 1976, as amended at 45
FR 33966, May 21, 1980; 45 FR 56341, Aug. 24,
1980; 49 FR 19453, 19458, May 8, 1984; 49 FR
23584, June 6, 1984; 52 FR 48201, Dec. 21, 1987;
53 FR 8881, Mar. 18, 1988; 53 FR 9869, Mar. 28,
1988; 55 FR 34805, Aug. 24, 1990; 58 FR 41003,
July 30, 1993]

§203.47 Eligibility of growing equity
mortgages.

A mortgage containing provisions for
accelerated amortization correspond-
ing to anticipated variations in family
income shall be eligible for insurance
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under this subpart, subject to compli-
ance with the additional requirements
of this section.

(a) The mortgage must contain com-
plete amortization provisions, satisfac-
tory to the Secretary, requiring
monthly payments by the mortgagor
not in excess of the mortgagor’s rea-
sonable ability to pay, as determined
by the Secretary.

(b) The mortgage must contain a pro-
vision setting forth the payments re-
quired for principal and interest in
each year of the mortgage.

(c) The monthly payments for prin-
cipal and interest for the initial year,
or such other initial period as the com-
missioner may approve, shall be deter-
mined on the basis of a 30-year level
payment amortization schedule. Subse-
quent monthly payments for principal
and interest may increase annually, bi-
ennially or at such other interval that
is greater than one year, as the Com-
missioner may approve. The subse-
quent periodic increases may be up to
five percent above the payments for
principal and interest for the previous
period.

(d) No later than at the time that a
loan application is offered to a prospec-
tive mortgagor, the mortgagee shall
explain fully to the mortgagor the na-
ture of the obligation undertaken and
the mortgagor shall certify that he or
she fully understands the obligation.

(e) The mortgage amount shall not
exceed the limits prescribed by §203.18,
203.18a, or 203.29.

(f) Sections 203.21 and 203.44 shall not
apply to this section.

(9) This section shall not apply to a
mortgage which meets the require-
ments of §203.43, §203.43a, or §203.49.

(h) Mortgages complying with the re-
quirements of this section shall be in-
sured under this subpart pursuant to
section 245(a) of the National Housing
Act.

[49 FR 19453, May 8, 1984, as amended at 49
FR 23584, June 6, 1984; 53 FR 8881, Mar. 18,
1988; 58 FR 41003, July 30, 1993]

§203.49 Eligibility of adjustable rate
mortgages.

A mortgage containing the provi-
sions for periodic adjustments by the
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mortgagee in the effective rate of in-
terest charged shall be eligible for in-
surance under this subpart subject to
compliance with the additional re-
quirements of this section. This section
shall apply only to mortgage loans de-
scribed under sections 203(b), 203(h) and
203(k) of the National Housing Act.

(a) Interest-rate index. Changes in the
interest rate charged on an adjustable
rate mortgage must correspond to
changes in the weekly average yield on
U.S. Treasury Securities adjusted to a
constant maturity of one year. Except
as otherwise provided in this section,
each change in the mortgage interest
rate must correspond to the upward
and downward change in the index.

(b) Amortization provisions. The mort-
gage must contain amortization provi-
sions satisfactory to the Secretary, al-
lowing for periodic adjustments in the
rate of interest charged corresponding
to changes in the interest rate index.

(c) Frequency of interest rate changes.
Interest rate adjustments must occur
on an annual basis, except that the
first adjustment may occur no sooner
than 12 months nor later than 18
months from the date of the mortga-
gor’s first debt service payment. To set
the new interest rate, the mortgagee
will determine the change between the
initial (i.e., base) index figure and the
current index figure, or will add a spec-
ified margin to the current index fig-
ure. The initial index figure shall be
the most recent figure available before
the date of mortgage loan origination.
The current index figure shall be the
most recent index figure available 30
days before the date of each interest
rate adjustment.

(d) Method of rate changes. Interest
rate changes may only be implemented
through adjustments to the mortga-
gor’s monthly payments.

(e) Magnitude of changes. The adjust-
able rate mortgage initial contract in-
terest rate shall be agreed upon by the
mortgagee and the mortgagor. Subse-
quent adjustments to this interest rate
shall correspond to annual changes in
the interest rate index, subject to the
following conditions and limitations:

(1) No single adjustment to the inter-
est rate may result in a change in ei-
ther direction of more than one per-
centage point from the interest rate in
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effect for the period immediately pre-
ceding that adjustment. Index changes
in excess of one percentage point may
not be carried over for inclusion in an
adjustment in a subsequent year. Ad-
justments in the effective rate of inter-
est over the entire term of the mort-
gage may not result in a change in ei-
ther direction of more than five per-
centage points from the initial con-
tract interest rate.

(2) At each adjustment date, changes
in the index interest rate, whether in-
creases or decreases, must be trans-
lated into the adjusted mortgage inter-
est rate, except that the mortgage may
provide for minimum interest rate
change limitations and for minimum
increments of interest rate changes.

(f) Pre-loan disclosure. The mortgagee
shall explain fully and in writing to the
mortgagor, no later than on the date
upon which the mortgagee provides the
(prospective) mortgagor with a loan ap-
plication, the nature of the obligation
taken. The mortgagor shall certify
that he or she fully understands the ob-
ligation. Such mortgagee disclosure
must include the following items:

(1) The fact that the mortgage inter-
est rate may change, and an expla-
nation of how changes correspond to
changes in the interest rate index;

(2) Identification of the interest rate
index, its source of publication and
availability;

(3) The frequency (i.e., annually) with
which interest rate levels and monthly
payments will be adjusted, and the
length of the interval that will precede
the initial adjustment;

(4) A hypothetical monthly payment
schedule that displays the maximum
potential increases in monthly pay-
ments to the mortgagor over the first
five years of the mortgage, subject to
the provisions of the mortgage instru-
ment.

(9) Annual disclosure. At least 25 days
before any adjustment to a mortga-
gor’s monthly payment may occur, the
mortgagee must advise the mortgagor
of the new mortgage interest rate, the
amount of the new monthly payment,
the current index interest rate value,
and how the payment adjustment was
calculated.
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(h) Cross-reference. Sections 203.21
(level payment amortization provi-
sions) and 203.44 (open-end advances) do
not apply to this section. This section
does not apply to a mortgage that
meets the requirements of §§203.18(a)(4)
(mortgagors of secondary residences),
203.18(c) (eligible non-occupant mortga-
gors), 203.18(d) (outlying area prop-
erties), 203.18(e) (disaster victims),
203.43 (miscellaneous type mortgages),
203.43c (mortgages involving a dwelling
unit in a cooperative housing develop-
ment), 203.43d (mortgages in certain
communities), 203.43e (mortgages cov-
ering houses in federally impacted
areas), 203.45 (graduated payment
mortgages), and 203.47 (growing equity
mortgages).

(i) Aggregate amount of mortgages in-
sured. The aggregate number of mort-
gages insured pursaunt to this section
and §234.79 of this chapter in any fiscal
year may not exceed 30 percent of the
aggregate number of mortgages and
loans insured by the Commissioner
under title Il of the Act during the pre-
ceding fiscal year.

() Insurance authority. Mortgages
complying with the requirements
ofthis section shall be insured under
this subpart pursuant to section 251 of
the National Housing Act.

[49 FR 23584, June 6, 1984, as amended at 53
FR 8881, Mar. 18, 1988; 54 FR 111, Jan. 4, 1989;
55 FR 34805, Aug. 24, 1990; 61 FR 36264, July 9,
1996]

§203.50 Eligibility of
loans.

A rehabilitation loan which meets
the requirements of this subpart, ex-
cept as modified by this section, shall
be eligible for insurance under section
203(k) of the National Housing Act.

(a) For the purpose of this section:

(1) The term rehabilitation loan means
a loan, advance of credit, or purchase
of an obligation representing a loan or
advancement of credit, made for the
purpose of financing:

(i) The rehabilitation of an existing
one-to-four unit structure which will
be used primarily for residential pur-
poses;

(ii) The rehabilitation of such a
structure and refinancing of the out-
standing indebtedness on such struc-

rehabilitation
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ture and the real property on which the
structure is located; or

(iii) The rehabilitation of such a
structure and the purchase of the
structure and the real property on
which it is located; and

(2) The term ‘rehabilitation’ means
the improvement (including improve-
ments designed to meet cost-effective
energy conservation standards pre-
scribed by the Secretary and improve-
ments for accessibility to the handi-
capped) or repair of a structure, or fa-
cilities in connection with a structure,
and may include the provision of such
sanitary or other facilities as are re-
quired by applicable codes, a commu-
nity development plan, or a statewide
property insurance plan to be provided
by the owner or tenant of the project.

(b) The provisions of §203.18 (except
as otherwise provided in paragraphs (f)
(1) and (2) of this section) and §203.43c
shall not apply to loans insured under
this section.

(c) The loan shall cover a dwelling
which was completed more than one
year preceding the date of the applica-
tion for mortgage insurance and which
was approved for mortgage insurance
prior to the beginning of rehabilita-
tion.

(d)(1) The buildings on the mortgaged
property must, upon completion of re-
habilitation, conform with standards
prescribed by the Secretary.

(2) Improvements or repairs made
under this section must be designed to
meet cost-effective energy conserva-
tion standards prescribed by the Sec-
retary.

(e) The loan transaction shall be an
acceptable risk as determined by the
Commissioner.

(f) The loan may not exceed an
amount which, when added to any out-
standing indebtedness of the borrower
that is secured by the property, creates
an outstanding indebtedness in excess
of the lesser of:

(1)(i) The Ilimits prescribed in
§§203.18(a) (1) and (3) (in the case of a
dwelling to be occupied as a principal
residence, as defined in §203.18(f)(1));
(i) the limits prescribed in §§203.18(a)
(1) and (4) (in the case of a dwelling to
be occupied as a secondary residence,
as defined in §203.18(f)(2)); (iii) 85 per-
cent of the limits prescribed in
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§203.18(c), or such higher limit, not to
exceed the limits set forth in §§203.18(a)
(1) and (3), as the Secretary may pre-
scribe (in the case of an eligible non-
occupant mortgagor as defined in
§203.18(f)(3)); (iv) the limits prescribed
in §203.18a, based upon the sum of the
estimated cost of rehabilitation and
the Commissioner’s estimate of the
value of the property before rehabilita-
tion; or

(2) The limits prescribed in the au-
thorities listed in this paragraph (f),
based upon 110 percent of the Commis-
sioner’s estimate of the value of the
property after rehabilitation.

(g) The loan limitation prescribed by
paragraph (f)(2) of this section shall
not be applicable where a unit of local
government demonstrates to the satis-
faction of the Commissioner that:

(1) The property is located within an
area which is subject to a community
sponsored program of concentrated re-
development or revitalization, and,

(2) The loan limitation prescribed by
paragraph (f)(2) of this section, pre-
vents the utilization of the program to
accomplish rehabilitation in the sub-
ject area, and,

(3) The interests of the mortgagor
and the Commissioner are adequately
protected.

(h) The Commissioner may issue a
commitment for the insurance of, and
a Direct Endorsement mortgagee may
request insurance of, advances made
during rehabilitation or for insurance
upon completion of rehabilitation.

(i) Rehabilitation loans which do not
involve the insurance of advances, the
refinancing of outstanding indebted-
ness or the purchase of the property
need not be a first lien on the property
but shall not be junior to any lien
other than a first mortgage. The provi-
sions of §§203.15, 203.19, 203.23, 203.24,
203.26, and 203.43j shall not be applica-
ble to such loans.

(J) The Commissioner may insure ad-
vances made by the mortgagee during
rehabilitation if the following condi-
tions are satisfied:

(1) The mortgage shall be a first lien
on the property.

(2) The mortgagor and the mortgagee
shall execute a rehabilitation loan
agreement, approved by the Commis-
sioner, setting forth the terms and con-
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ditions under which advances will be
made.

(3) The advances shall be made as
provided in the reliabilitation loan
agreement.

(4) The principal amount of the mort-
gage shall be held by the mortgagee in
an interest bearing account, trust, or
escrow for the benefit of the mortgagor
pending advancement to the mortgagor
or his creditors as provided in the reha-
bilitation loan agreement.

(5) The loan shall bear interest at the
rate prescribed in §203.20 on the
amount advanced to the mortgagor or
its creditors, and the amount held in
an account or trust for the benefit of
the mortgagor.

(6) If paragraph (k) of this section ap-
plies, the rehabilitation loan agree-
ment shall restrict advancement to the
mortgagor, or to creditors other than
the mortgagee, so that any loan pro-
ceeds in excess of the 85 percent set
forth in paragraph (f)(1)(iii) of this sec-
tion shall not be advanced until the
property is sold to a purchaser de-
scribed in paragraph (k)(2) of this sec-
tion.

(k) In the case of a dwelling (1) to be
occupied neither as a principal resi-
dence nor as a secondary residence and
(2) where the loan is approved for a
limit higher than the 85 percent set
forth in paragraph (f)(1)(iii) of this sec-
tion, the eligible non-occupant mortga-
gor (as defined in §203.18(f)(3)) shall
certify to the Commissioner that:

(1) The mortgagor will not rent (ex-
cept for a rental term of not less than
30 days and not more than 60 days), sell
(except where the insured mortgage is
paid in full as an incident of the sale),
or occupy the property before a due
date approved by the Commissioner,
except with the prior written approval
of the Commissioner;

(2) The mortgagor agrees that, if the
property is not sold before a due date
approved by the Commissioner to a
purchaser, acceptable to the Commis-
sioner, who will occupy the property,
assume personal liability, and agree to
pay the mortgage indebtedness, any
amount held in escrow, trust, or spe-
cial account under paragraph (j) of this
section will be applied in reduction of
the outstanding principal amount of
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the mortgage as of the due date ap-
proved by the Commissioner;

(3) The mortgagee agrees that any
portion of the fund held in escrow,
trust, or special account, not applied to
the mortgage in accordance with the
provisions of this paragraph (k), shall
be deducted from the amount of the in-
surance benefits to which the mortga-
gee would otherwise be entitled if a
claim for insurance benefits is filed.

[45 FR 33966, May 21, 1980, as amended at 45
FR 76378, Nov. 18, 1980; 50 FR 19926, May 13,
1985; 52 FR 48201, Dec. 21, 1987; 53 FR 8881,
Mar. 18, 1988; 53 FR 9869, Mar. 28, 1988; 55 FR
34806, Aug. 24, 1990; 57 FR 58347, Dec. 9, 1992;
58 FR 41003, July 30, 1993; 59 FR 13882, Mar.
24, 1994]

§203.51 Applicability.
The provisions of §§203.18 (a), (c), (d),

(e)(1), and (f); §203.29(c); §203.31;
§203.43(c); 203.43(K); §203.43c(Q);
§203.43d(a), §203.43g(a)(1); §203.43j(e);
§203.45(g); §203.49(h); §203.50(f); and

§203.50(k) of this subpart apply to
mortgages insured:

(1) Pursuant to a conditional com-
mitment or master conditional com-
mitment issued on or after September
24, 1990; or

(2) In accordance with the Direct En-
dorsement program, if the underwriter
of the mortgagee signs the appraisal
report or master appraisal report for
the property on or after September 24,
1990; or

(3) Pursuant to a certificate of rea-
sonable value or master certificate of
reasonable value issued by the Depart-
ment of Veterans Affairs on or after
September 24, 1990.

[55 FR 34806, Aug. 24, 1990, as amended at 57
FR 58347, Dec. 9, 1992; 61 FR 36453, July 10,
1996]

§203.52 Acceptance of individual resi-
dential water purification equip-
ment.

If a property otherwise eligible for
insurance under this part does not have
access to a continuing supply of safe
and potable water without the use of a
water purification system, the require-
ments of this section must be complied
with as a condition to acceptance of
the mortgage for insurance. The mort-
gagee must provide appropriate docu-
mentation with the submission for in-
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surance endorsement to address each of
the requirements of this section.

(a) Equipment. Water purification
equipment must be approved by a na-
tionally recognized testing laboratory
acceptable to the local or state health
authority.

(b) Certification by local (or state)
health authority. A local (or state)
health authority certification must be
submitted to HUD which certifies that:

(1) A point-of-entry or point-of-use
water purification system is currently
in operation on the property. If the
system in operation employs point-of-
use equipment, the purification system
must be employed on each water sup-
ply source (faucet) serving the prop-
erty. Where point-of-entry systems are
used, separate water supply systems
carrying untreated water for flushing
toilets may be constructed.

(2) The system is sufficient to assure
an uninterrupted supply of safe and po-
table water adequate to meet house-
hold needs.

(3) The water supply, when treated by
the equipment, meets the requirements
of the local (or state) health authority,
and has been determined to meet local
or state quality standards for drinking
water. If neither state nor local stand-
ards are applicable, then quality shall
be determined in accordance with
standards set by the Environmental
Protection Agency (EPA) pursuant to
the Safe Drinking Water Act. (EPA
standards are prescribed in the Na-
tional Primary Drinking Water re-
quirements, 40 CFR parts 141 and 142.)

(4) There exists a Plan providing for
the monitoring, servicing, mainte-
nance, and replacement of the water
equipment, which Plan meets the re-
quirements of paragaph (f) of this sec-
tion.

(c) Mortgagor notice and certification.
(1) The prospective mortgagor must
have received written notification, be-
fore the mortgagor signed a sales con-
tract, that the property has a hazard-
ous water supply that requires treat-
ment in order to remain safe and ac-
ceptable for human consumption. The
notification to the mortgagor must
identify specific contaminants in the
water supply serving the property, and
the related health hazard arising from
the presence of those contaminants.
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(2) The mortgagor must have re-
ceived, with the notification described
in paragraph (c)(1) of this section, a
written good faith estimate of the
maintenance and replacement costs of
the equipment necessary to assure con-
tinuing safe drinking water.

(3) A copy of the notification state-
ment (including cost estimates), dated
before the date of the sales contract,
and signed by the prospective mortga-
gor to acknowledge its receipt, must
accompany the submission for insur-
ance endorsement. If a sales contract is
signed in advance of the disclosure re-
quired by this paragraph, another sales
contract must be executed after the in-
formation is provided to the prospec-
tive mortgagor and he or she has ac-
knowledged receipt of the disclosure.

(4) The prospective mortgagor must
sign a certification, substantially in
the form set out in this paragraph
(c)(4), at the time the application for
mortgage credit approval is signed.
This certification must be submitted to
HUD:

Mortgagor’s Certificate. | hereby acknowl-
edge and understand that the home | am pur-
chasing has a water purification system
which I am responsible for maintaining.

I undertstand that the individual water
supply is unsafe for consumption unless the
system is operating properly. I am aware
that if | do not properly maintain the sys-
tem, the water supply will not be purified or
treated properly, thereby rendering the
water supply unsafe for consumption.

I also understand that the Department of
Housing and Urban Development does not
warrant the condition of the property, will
not give me any money for repairs to the
water purification system, and has relied
upon the local (or state) health authority to
assure that the water supply, when processed
by properly maintained equipment, is ac-
ceptable for human use and consumption.

[Mortgagor’s signature and date]

(d) Service contract. Before mortgage
closing, the mortgagor must enter into
a service contract with an organization
or individual specifically approved by
the local (or state) health authority to
carry out the provisions of the required
Plan for servicing, maintenance, repair
and replacement of the water purifi-
cation equipment. A copy of the signed
service contract must be provided to
HUD.

§203.52

(e) Escrow for maintenance and re-
placement. The mortgagee must estab-
lish and maintain an escrow account
which provides for the accumulation of
funds paid with the mortgagor’s
monthly mortgage payment adequate
to assure proper servicing, mainte-
nance, repair and replacement of the
water purification equipment. The
amount to be collected and escrowed
by the mortgagee shall be based upon
information provided by the manufac-
turer for the maintenance and replace-
ment of the water purification equip-
ment and for other charges anticipated
by the service contractor. The initial
monthly escrow amount shall be stated
in the Plan. Disbursements from the
account will be limited to costs associ-
ated with the normal servicing, main-
tenance, repair or replacement of the
water purification equipment. Dis-
bursements may only be made to the
service contractor or its successor, to
equipment suppliers, to the local (or
state) health authority for the per-
formance of testing or other required
services, or to another entity approved
by the health authority. So long as
water purification remains necessary
and the mortgage is insured by HUD,
the mortgagee must maintain the es-
crow account.

(f) Approved Plan. A Plan, in the form
of a contract entered into by the mort-
gagor and mortgagee and approved by
the local (or state) health authority,
must set out conditions that must be
met by the parties as a condition to in-
surance of the mortgage by HUD. To be
approved by the health authority:

(1) The Plan must set forth the re-
spective responsibilities to be assumed
by the mortgagor and the mortgagee,
as well as the other entities who will
implement the Plan, i.e., the health au-
thority and the service contractor. In
particular:

(i) The Plan must set out the respon-
sibilities of the health authority for
monitoring and enforcing performance
of the service contractor, including any
successor contractor that the health
authority may later have occasion to
name. By its approval of the Plan, the
health authority documents its accept-
ance of these responsibilities, and the
Plan should so indicate;
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(i) The Plan must provide for the
monitoring of the operation of the
water purification equipment, as well
as for servicing (including disinfect-
ing), and for repairing and replacing
the system, as frequently as necessary,
taking into consideration the system’s
design, anticipated use, and the type
and level of contaminants present. In-
stallation, servicing, repair and re-
placement of the water purification
system must be performed by an indi-
vidual or organization approved for the
purpose by the local (or state) health
authority and identified in the Plan. In
meeting the requirements of paragraph
(F)(1)(ii) of this section, the Plan may
incorporate by reference specific terms
and conditions of the service contract
required under paragraph (d) of this
section.

(iii) Under the Plan, responsibility
for monitoring the performance of the
service contractor and for assuring
that the water purification system is
properly serviced, repaired, and re-
placed rests with the local (or state)
health authority that has given its ap-
proval to the Plan. The Plan must con-
fer on the health authority all powers
necessary to effect compliance by the
service contractor. The health
authority’s powers shall include the
authority to notify the mortgagor of
any noncompliance by the service con-
tractor. The plan must provide that,
upon any notification of noncompli-
ance received from the health author-
ity, the mortgagor shall have the right
to discharge the service contractor for
cause and to appoint a successor orga-
nization or individual as service con-
tractor; and

(iv) The Plan must provide for the
mortgagor to make periodic escrow
payments necessary for the servicing,
maintenance, repair and replacement
of the water purification system, and
for the mortgagee to disburse funds
from the escrow account as required, to
the appropriate party or parties.

(2) The Plan must provide that if the
dwelling served by the water purifi-
cation system is refinanced, or is sold
or otherwise transferred with a HUD-
insured mortgage, the Plan will:

(i) Continue in full force and effect;

(i) Impose an obligation on the
mortgagor to notify any subsequent
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purchaser or transferee of the necessity
for the water purification system and
for its proper maintenance, and of the
obligation to make escrow payments;
and

(iii) Require the mortgagor to furnish
the purchaser with a copy of the Plan,
before any sales contract is signed.

(g) Periodic analysis. Any Plan devel-
oped in accordance with this section
must provide that an analysis of the
water supply shall be obtained from
the local (or state) health authority no
less frequently than annually, but
more frequently, if determined at any
time to be necessary by the health au-
thority or by the service contractor.
(Approved by the Office of Management and
Budget under control number 2502-0474)

[57 FR 9609, Mar. 19, 1992; 57 FR 27927, June
23, 1992]

INSURED TEN-YEAR PROTECTION PLANS
(PLAN)

SOURCE: Sections 203.200—203.209 issued at
55 FR 41021, Oct. 5, 1990, unless otherwise
noted.

§203.200 Definitions.

As used in §203.201 through §203.209,
the following terms shall have the
meaning indicated:

Coverage contract means a warranty
certificate, insurance policy, or other
document of similar purpose (including
any endorsements), delivered to the
homeowner at the time of closing or
settlement which is issued by a State,
a builder, a warranty company, or an
insurance company and which defines
the terms and conditions under which a
Plan will provide warranty coverage of
the covered property.

Construction deficiencies are defects
(not of a structural nature) in a dwell-
ing covered by an insured ten-year pro-
tection plan that are attributable to
poor workmanship or to the use of infe-
rior materials which result in the im-
paired functioning of the dwelling or
some part thereof. Defects resulting
from homeowner abuse or from normal
wear and tear are not considered con-
struction deficiencies.

Insurance backing (or insurance back-
er) means the direct insurance or rein-
surance of potential Plan obligations
by one or more insurance companies.
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Insured ten-year protection plan or
Plan means an agreement between a
homeowner and a Plan issuer which,
among other things, contains warran-
ties regarding the construction and
structural integrity of the home-
owner’s one- to four-family dwelling
covered by an FHA-insured mortgage.
A Plan issuer may be a State, an insur-
ance company, a warranty company, a
Risk Retention Group as defined in 15
U.S.C. 3901a(4)(A)—(H) (Supp. IV 1986), a
builder, or by any other HUD-approved
entity with the required insurance
backing. A Plan must specify in its
coverage contract the obligations and
duties of the Plan issuer to the home-
owner (or to the homeowner’s succes-
sor in interest) with respect to the war-
ranties covering the dwelling.

Plumbing means all components of
piped on-site gas, fluid, or fluid-based
systems that are not separately cov-
ered by manufacturers’ warranties, and
includes any on-site water supply or
sewage disposal systems.

State includes the several States,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pa-
cific Islands, American Samoa, and the
Virgin Islands.

Structural defect is actual physical
damage to the designated load-bearing
portions of a home caused by failure of
such load-bearing portions that affects
their load-bearing functions to the ex-
tent that the home becomes unsafe, un-
sanitary, or otherwise unlivable. Load-
bearing components for the purpose of
defining structural defects are defined
as follows: Footing and foundation sys-
tems; beams; girders; lintels; columns;
load-bearing walls and partitions; roof
framing systems; and floor systems, in-
cluding basement slabs in homes con-
structed in designated areas (see
§203.207) containing expansive or col-
lapsible soils. Damage to the following
nonload-bearing portions of the home
is not considered a structural defect:
Roofing; drywall and plaster; exterior
siding; brick, stone, or stucco veneer;
floor covering material; wall tile and
other wall coverings; nonload-bearing
walls and partitions; concrete floors in
attached garages; electrical; plumbing,
heating, cooling and ventilation sys-
tems; appliances, fixtures and items of
equipment; paint; doors and windows;

§203.201

trim, cabinets, hardware, and insula-
tion. Repair of a structural defect is
limited to:

(1) The repair of damage to des-
ignated load-bearing portions of the
home which is necessary to restore
their load-bearing ability;

(2) The repair of designated non-load-
bearing portions, items or systems of
the home, damaged by the structural
defect, which make the home unsafe,
unsanitary or otherwise unlivable
(such as the repair of inoperable win-
dows, doors and the restoration of
functionality of damaged electrical,
plumbing, heating, cooling, and ven-
tilating systems); and

(3) The repair and cosmetic correc-
tion of only those surfaces, finishes and
coverings, original with the home,
damaged by the structural defect, or
which require removal and replace-
ment attendant to repair of the struc-
tural defect, or to repair other damage
directly attributable to the structural
defect. It is the intent of this section
to ensure the repair of a covered home
to a condition approximately the con-
dition just prior to the defect, not to a
like new condition. It does not require
refinishing of all interior or exterior
surfaces if only one or two surfaces are
damaged. It does not cover personal
property items, not a part of the struc-
ture, which are damaged by the defect
or as a result of the defect. It excludes
damage covered by a homeowner’s cas-
ualty insurance policy.

Warranty company is an insurance
company or other entity that provides
insurance backing for an insured ten-
year protection plan which, if the Plan
issuer fails to meet its obligations to a
covered homeowner, will assume the
obligations and perform in accordance
with the Plan’s coverage contract with
the homeowner.

§203.201 Scope.

Effective August 6, 1991, the provi-
sions and requirements set forth in
§203.202 through §203.209 apply to one-
to four-family dwellings covered by
HUD mortgage insurance (including
family units in a condominium where
the units are insured under subpart A
of part 234 of this chapter).
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§203.202 Plan acceptability and ac-
ceptance renewal criteria—general.

(a) For a Plan to be acceptable to
HUD, it must assure that:

(1) If a builder, for any reason, fails
to correct structural defects or con-
struction deficiencies in a property
covered by an insured 10-year protec-
tion Plan during the term of any war-
ranty offered by the builder on the
property, the Plan issuer will effect the
corrections in accordance with the
terms of the Plan; and

(2) If a Plan issuer, for any reason,
fails to effect correction of these defi-
ciencies or defects, or otherwise fails
to honor the terms of its coverage, its
insurance backer or, if the Plan issuer
is an insurance company, the insurance
company itself, will effect the correc-
tions or otherwise honor the terms of
the Plan.

(b) In evaluating applications for re-
newal of Plan acceptance, HUD will
take into consideration such reliable
evidence as is made available to the
Department of a Plan issuer’s failure
to fulfill its obligations. Where HUD
has credible evidence of a Plan issuer’s
failure to correct covered homeowner
problems, or there are justifiable
homeowner complaints about untimely
problem resolution by a Plan issuer,
HUD will consider this as cause for ter-
mination of a Plan’s acceptance and as
grounds for initiation of sanctions
against a Plan issuer or insurance
backer in accordance with 24 CFR part
24. If HUD proposes to terminate a
Plan’s acceptance, the issuer of the
Plan will be advised of the reason
therefor, and the procedural safeguards
of 24 CFR part 24 will apply.

(c) Unless renewed, Plan acceptance
by HUD expires automatically on the
second anniversary date of acceptance.
The Plan issuer must apply for accept-
ance renewal at least two months, but
no more than three months, in advance
of expiration to avoid automatic ac-
ceptance termination. Prior accept-
ance of a Plan will be continued beyond
the date of automatic acceptance ter-
mination only by a written notifica-
tion to the Plan issuer and only if the
delay is caused by a lack of timely
HUD processing of a renewal applica-
tion. HUD will not extend the expira-
tion date of a prior Plan acceptance if
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the Plan issuer has negligently pro-
vided incomplete information with its
renewal application.

(d) After a Plan has been accepted by
HUD, there shall be no change in, or
modification to, its provisions, or in its
insurance backers or insurance con-
tract(s), without prior written HUD ac-
ceptance of such change or modifica-
tion, except that changes mandated by
other applicable laws may not require
HUD’s prior approval. A violation of
this condition may be cause for termi-
nation of a Plan’s acceptance, and may
be grounds for initiation of sanctions
against the Plan issuer in accordance
with 24 CFR part 24. Insofar as prac-
ticable, HUD will respond to a Plan is-
suer’s request for acceptance of a
change within 30 days of receipt of the
request. Plan acceptance by HUD will
be for a two-year period.

(e) Requests for initial HUD accept-
ance or renewal of acceptance of a Plan
should be made to the Deputy Assist-
ant Secretary for Single Family Hous-
ing, Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410. Requests must
be accompanied by information and
documentation evidencing Plan com-
pliance with §203.204. Acceptability of
Plans will be determined by the Deputy
Assistant Secretary for Single Family
Housing who will notify applicants of
his or her determination. If a Plan is
rejected, the applicant will be advised
of the reason for rejection. The appli-
cant may appeal the rejection to the
Assistant Secretary for Housing, at the
above address, stating specifically why
the Plan should be approved. The As-
sistant Secretary (whose decision is
final) will, within a reasonable time,
advise the applicant whether the rejec-
tion will be upheld or reversed. Each
HUD field office will be advised of
Plans determined to be acceptable, or
Plans that have been rejected.

(f) Existing Plans will be allowed a
grace period of 9 months commencing
from November 6, 1990 to make the nec-
essary adjustments to comply with the
provisions and requirements of §203.200
to §203.209.

(g) Each Plan issuer must submit a
written certification addressed to the
Deputy Assistant Secretary for Single
Family Housing, 451 Seventh Street,

168



Office of Assistant Secretary for Housing, HUD

SW., Washington, DC 20410, no later
than three weeks before the anniver-
sary date of the Plan’s acceptance by
HUD, that the insurance company
backing its Plan is still an insurance
carrier approved by the State insur-
ance commission (or the equivalent en-
tity) in each jurisdiction in which the
Plan is offered, or is still a Risk Reten-
tion Group meeting the criteria of
§203.208 of this part.

(Approved by the Office of Management and
Budget under control number 2502-0343)

§203.203 Issuance and nature of in-
sured 10-year protection plans.

(a) Plans may be issued:

(1) By a builder, warranty company,
insurance company, or Risk Retention
Group (see 15 U.S.C. 390la(4)(A)-(H)
(Supp. 1V 1986); or

(2) By a State that guarantees the
builder’s performance and the State’s
continuing financial backing through-
out the Plan’s coverage period.

(b) AIll Plans must have insurance
backing unless backed by the full faith
and credit of a State.

(©)(1) Plans backed by the full faith
and credit of a State must be in com-
pliance with §203.200 through §203.202,
§203.204 through §203.206, and §203.209
to be acceptable to HUD. HUD will
evaluate these Plans to ensure their
compliance with these sections.

(2) HUD will not accept Plans backed
by a State agency or a State insurance
guaranty fund unless HUD is assured
that the full faith and credit of the
State is pledged to satisfy any and all
obligations of the State agency or
guaranty fund that may arise in con-
nection with its financial backing of a
Plan.

(d) The functions of a Plan issuer and
an insurance backer may be performed
by a single corporate entity.
limita-

§203.204 Requirements and

tions of a plan.

In addition to complying with the
criteria set out in §203.202 and §203.205,
for a Plan to be acceptable to HUD, it
must meet the following requirements:

(a) A Plan must assure timely resolu-
tion of homeowners’ complaints or
claims covered under §203.205. Warran-
ties set forth in a Plan must comply
with section 2301(a)(1)-(13) of the Mag-

§203.204

nuson-Mass Warranty-Federal Trade
Commission Improvement Act (15
U.S.C. 2301-2312) along with the re-
quirements and criteria set out in this
section.

(b) The entire cost to the homeowner
for Plan coverage must be prepaid by
the builder, or the Plan issuer must
give irrevocable coverage, at the time
of settlement. In the case of optional
coverage beyond the coverage required
under §203.205, the cost for the optional
coverage may be paid by either the
builder or the homeowner.

(c) Unexpired Plan coverage must be
automatically transferred, without ad-
ditional cost, to subsequent home-
owners.

(d) lIssued Plan coverage must be
noncancellable by a Plan issuer or by
its insurance backer(s).

(e) Exclusions from Plan coverage
must not defeat coverage objectives
stated in §203.202 and §203.205 and must
permit normal homeowner use of the
covered property, including normal
maintenance and emergency property
protection measures.

(f) Unless prohibited by applicable
law, Plans must, at a minimum, stipu-
late that all homeowner complaints
covered by a Plan, including those re-
garding construction deficiencies and
structural defects claims, will be set-
tled in the amount of their actual cost
to correct or for the original sales price
of the property, whichever is the lesser,
subject to a deductible not to exceed a
total of $250 for all claims filed by a
homeowner during the first two years
of coverage and not to exceed a maxi-
mum of $250 per claim during the third
through the tenth year of coverage.

(1) In the case of claims filed by a
condominium association, the deduct-
ible is limited to $250.00 per claim for
each affected unit in the structure, not
to exceed a maximum of $5,000.00 where
the claim relates to the same event
that affected several units. Recurrent
claims for structural defects occa-
sioned by a common cause shall be sub-
ject to the payment of no more than
one deductible. In addition, a Plan cov-
ering a condominium must provide the
condominium association with an addi-
tional warranty that allows for claims
by homeowners involving the common
elements of the building.
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(2) A homeowner shall be liable for a
deductible only if a builder defaults on
warranty performance and the Plan is-
suer has to make the covered correc-
tions. When the builder performs cor-
rections under the builder’s warranty,
no deductible that may be included in
the Plan is applicable.

(@) In the event of any dispute re-
garding a homeowner complaint or
structural defect claim, Plans must,
unless prohibited by applicable law,
provide for binding arbitration pro-
ceedings arranged through a nationally
recognized dispute settlement organi-
zation. The sharing of arbitration
charges shall be as determined by the
Plan. A Plan must contain pre-arbitra-
tion conciliation provisions at no cost
to the homeowner, and provision for ju-
dicial resolution of disputes, but arbi-
tration, which must be available to a
homeowner during the entire term of
the coverage contract, must be an as-
sured recourse for a dissatisfied home-
owner.

(h) Where a State has a home protec-
tion act or other statutes or regula-
tions that require its approval of
Plans, a Plan issuer must demonstrate
such approval to HUD as an additional
prerequisite to HUD acceptance.

(i) A Plan issuer must provide home-
owners an executed coverage contract
clearly describing—

(1) The identity of the property cov-
ered;

(2) The time at which coverage be-
gins;

(3) The maximum amount of Plan li-
ability;

(4) Noncancellability of the coverage
contract by the Plan or its insurance
backers;

5) No-cost transferability of
unexpired coverage to successors in
title;

(6) The property coverage provided;

(7) Any exclusions from coverage;

(8) Performance standards for resolv-
ing homeowner complaints and claims
(if standards for complaint and claim
adjustment are promulgated as part of
a Plan);

(9) Dispute settlement procedures;

(10) The names, addresses, and tele-
phone numbers of the Plan issuer and
its insurance backers; and
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(11) When, to whom, under what con-
ditions, and to what address home-
owners should submit any construction
deficiency complaints or structural de-
fects claims.

() Plans will not be required to war-
rant that a covered property complies
with:

(1) Original dwelling plans and speci-
fications;

(2) Applicable building codes; or

(3) Specific terms of a homeowner’s
contract to purchase a property.

[55 FR 41021, Oct. 5, 1990, as amended at 61 FR
36264, July 9, 1996]

§203.205 Plan coverage.

(a) Plan coverage must take effect at
closing or settlement following the ini-
tial sale of the property to the home-
owner.

(b) During the first year of coverage,
a Plan must provide for a warranty
against defects in workmanship and
materials resulting from the failure of
the covered property to comply with
standards of quality as measured by ac-
ceptable trade practices, as well as cor-
rect the problems with, or restore the
reliable function of, appliances and
equipment damaged during installation
or improperly installed by the builder.
The plan must also cover structural de-
fects as defined in §203.200.

(c) During the first and second year
of coverage, a Plan must provide a war-
ranty against defects in the wiring,
piping and ductwork in the electrical,
plumbing, heating, cooling, ventilat-
ing, and mechanical systems.

(d) Basement slabs in designated
areas must be covered by a warranty in
the Plan against damage from the first
through the fourth year.

(e) From the first through the tenth
year, structural defect (as defined in
§203.200), except as provided in para-
graph (d) of this section, must be cov-
ered by a warranty in the Plan.

(f) A Plan must provide insurance
coverage for builder default on any
warranty obligation.

The coverage described in paragraph
(b) through (f) of this section is the
minimum level of coverage that HUD
will find acceptable in a Plan.
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§203.206 Housing performance stand-
ards or criteria.

A Plan may contain housing perform-
ance standards or criteria for resolu-
tion of homeowner claims or com-
plaints that are fair, reasonable, and
consistent with the intent of the Plan,
including Plan coverage under §203.205.
If a Plan contains such criteria or
standards, they must be acceptable to
the Secretary.

§203.207 Designated area.

The Secretary may designate any
part of the country as a ‘“high risk
area” where construction practices
allow basement slabs to be placed on
expansive or collapsible soil. By virtue
of this authority, the Secretary has
designated the State of Colorado as a
“high risk area.”

§203.208

An insurance company backing or op-
erating a Plan must be duly licensed or
approved (and with the Plan filed and
approved where appropriate) to market
such insurance coverage by the proper
regulatory agency in each State in
which the Plan will operate. Any com-
pany operating under the Product Li-
ability Risk Retention Act of 1981, as
amended, will be regarded as having
met licensing, filing, and approval re-
quirements of all States, but must first
demonstrate that it—

(1) Meets licensing, filing and ap-
proval requirements in its domiciliary
State; and

(2) Meets each of the requirements of
paragraphs (A) through (H) of section
(a)(4) of the Liability Risk Retention
Act of 1986 (15 U.S.C. 3901(a)(4) (A)
through (H), (Supp. 1V 1986).

(Approved by the Office of Management and
Budget under control number 2502-0343)

Insurance backing criteria.

§203.209 Payments under a plan.

(a) If a Plan issuer or insurance back-
er elects to compensate a homeowner
for damage suffered by the home-
owner’s property that is covered under
a Plan in lieu of the Plan issuer’s mak-
ing repairs such compensation must be
made jointly to the mortgagee and the
homeowner.

(b) If payment is to be made to the
mortgagee and homeowner, the Plan is-

§203.251

suer first must receive the mortgagee’s
assurance in witing that the mortgagee
is satisfied, based on a showing by the
homeowner, that the homeowner has
made a binding commitment to have
the necessary repairs made to restore
the damaged property. It a homeowner
elects not to repair his or her damaged
property, then the mortgagee must
apply the compensation in reduction of
the outstanding indebtedness of the
mortgage.

EFFECTIVE DATE

§203.249 Effect of amendments.

The regulations in this subpart may
be amended by the Secretary at any
time and from time to time, in whole
or in part, but such amendment shall
not adversely affect the interests of a
mortgagee under the contract of insur-
ance on any mortgage or loan already
insured, and shall not adversely affect
the interest of a mortgagee on any
mortgage or loan to be insured for
which either the Direct Endorsement
mortgagee has approved the mortgagor
and all terms and conditions of the
mortgage or loan or the Secretary has
issued a firm commitment. In addition,
such amendment shall not adversely
affect the eligibility of specific prop-
erty if such property is covered by a
conditional commitment issued by the
Secretary, a certificate of reasonable
value issued by the Secretary of Veter-
ans Affairs, or an appraisal report ap-
proved by a Direct Endorsement under-
writer.

[57 FR 58348, Dec. 9, 1992]

Subpart B—Contract Rights and
Obligations

DEFINITIONS

§203.251 Definitions.

As used in this subpart, the following
terms shall have the meaning indi-
cated:

(a) Commissioner means the Federal
Housing Commissioner or his author-
ized representative.

(b) Act means the National Housing
Act, as amended.

(¢) FHA means the Federal Housing
Administration.

171



§203.255

(d) Mortgage is defined at
§203.17(a)(1).

(e) Mortgagor means the original bor-
rower under a mortgage and his heirs,
executors, administrators and assigns.

(f) Mortgagee means the original lend-
er under a mortgage and its successors
and such of its assigns as are approved
by the Commissioner.

(9)-(h) [Reserved]

(i) Insured mortgage means a mort-
gage which has been insured as evi-
denced by the issuance of a Mortgage
Insurance Certificate or by the en-
dorsement of the credit instrument for
insurance by the Commissioner.

(J) Contract of Insurance means the
agreement evidenced by the issuance of
a Mortgage Insurance Certificate or by
the endorsement of the Commissioner
upon the credit instrument given in
connection with an insured mortgage,
incorporating by reference the regula-
tions in this subpart and the applicable
provisions of the Act.

(k) MIP means the mortgage insur-
ance premium paid by the mortgagee
to the Commissioner in consideration
of the contract of insurance.

(N-(m) [Reserved]

(n) Open-end advance means an in-
sured advance made by an approved
mortgagee in connection with a pre-
viously insured mortgage, pursuant to
an open-end provision in the mortgage.

(0) Open-end insurance charge means
the charge paid by the mortgagee to
the Commissioner in consideration of
the insurance of an open-end advance.

(p) Beginning of amortization means
the date one month prior to the date of
the first monthly payment to principal
and interest.

(q) Maturity means the date on which
the mortgage indebtedness would be
extinguished if paid in accordance with
periodic payments provided for in the
mortgage.

(r) Debentures means registered,
transferable securities in certificated
or book entry form which are valid and
binding obligations, issued in the name
of the Mutual Mortgage Insurance
Fund in accordance with the provisions
of this part; such debentures are the
primary liability of the Mutual Mort-
gage Insurance Fund and are uncondi-
tionally guaranteed as to principal and
interest by the United States.
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(s) State includes the several States,
Puerto Rico, the District of Columbia,
Guam, the Commonwealth of the
Northern Mariana Islands, American
Samoa, and the Virgin Islands.

[36 FR 24508, Dec. 22, 1971, as amended at 37
FR 8661, Apr. 29, 1972; 41 FR 49734, Nov. 10,
1976; 49 FR 12697, Mar. 30, 1984; 53 FR 34282,
Sept. 6, 1988; 59 FR 49815, Sept. 30, 1994; 61 FR
36265, July 9, 1996]

ENDORSEMENT AND CONTRACT OF
INSURANCE

§203.255 Insurance of mortgage.

(a) Endorsement without Direct En-
dorsement processing. For applications
for insurance involving mortgages not
eligible to be originated under the Di-
rect Endorsement program under
§203.5, the Secretary will endorse the
mortgage for insurance by issuing a
Mortgage Insurance Certificate, pro-
vided that the mortgagee is in compli-
ance with the firm commitment.

(b) Endorsement with Direct Endorse-
ment processing. For applications for in-
surance involving mortgages origi-
nated under the Direct Endorsement
program under §203.5, the mortgagee
shall submit to the Secretary, within
60 days after the date of closing of the
loan or such additional time as per-
mitted by the Secretary, properly com-
pleted documentation and certifi-
cations as listed in this paragraph (b):

(1) Property appraisal upon a form
meeting the requirements of the Sec-
retary, or a HUD conditional commit-
ment (for proposed construction only)
or a Department of Veterans Affairs
certificate or reasonable value, and all
accompanying documents required by
the Secretary;

(2) An application for insurance of
the mortgage in a form prescribed by
the Secretary;

(3) A certified copy of the mortgage
and note executed upon forms which
meet the requirements of the Sec-
retary;

(4) A warranty of completion, on a
form prescribed by the Secretary, for
proposed construction cases;

(5) An underwriter certification, on a
form prescribed by the Secretary, stat-
ing that the underwriter has personally
reviewed the appraisal report and cred-
it application (including the analysis
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performed on the worksheets) and that
the proposed mortgage complies with
HUD underwriting requirements, and
incorporating each of the underwriter
certification items which apply to the
mortgage submitted for endorsement,
as set forth in the applicable handbook
or similar publication that is distrib-
uted to all Direct Endorsement mort-
gagees;

(6) Where applicable, a certificate
under oath and contract regarding use
of the dwelling for transient or hotel
purposes;

(7) Where applicable, a certificate of
intent to occupy by military personnel;

(8) Where a mortgage for an existing
property is to be insured under section
221(d)(2) of the National Housing Act, a
letter from the appropriate local gov-
ernment official that the property
meets applicable code requirements;

(9) Where an individual water or
sewer system is being used, an approval
letter from the local health authority
indicating approval of the system in
accordance with §200.926d(f) of this
chapter;

(10) For proposed construction if the
mortgage (excluding financed mort-
gage insurance premium) exceeds a 90
percent loan to value ratio, evidence
that the mortgagee qualifies for a high-
er ratio loan under one of the applica-
ble provisions in the appropriate regu-
lations;

(11) A mortgagee certification on a
form prescribed by the Secretary, stat-
ing that the authorized representative
of the mortgagee (or loan correspond-
ent sponsored by the mortgagee) who is
making the certification has person-
ally reviewed the mortgage documents
and the application for insurance en-
dorsement, and certifying that the
mortgage complies with the require-
ments of this paragraph (b). The cer-
tification shall incorporate each of the
mortgagee certification items which
apply to the mortgage loan submitted
for endorsement, as set forth in the ap-
plicable handbook or similar publica-
tion that is distributed to all Direct
Endorsement mortgagees;

(12) For a Home Equity Conversion
Mortgage under part 206 of this chap-
ter, the additional documents required
by §206.15 of this chapter; and

§203.255

(13) Such other documents as the
Secretary may require.

(c) Pre-endorsement review for Direct
Endorsement. Upon submission by an
approved mortgagee of the documents
required by paragraph (b) of this sec-
tion, the Secretary will review the doc-
uments and determine that:

(1) The mortgage is executed on a
form which meets the requirements of
the Secretary;

(2) The mortgage maturity meets the
requirements of the applicable pro-
gram,;

(3) The stated mortgage amount does
not exceed the maximum mortgage
amount for the area as most recently
announced by the Secretary, except for
mortgages under 24 CFR part 206;

(4) All documents required by para-
graph (b) of this section are submitted;

(5) AIll necessary certifications are
made in accordance with paragraph (b)
of this section;

(6) There is no mortgage insurance
premium, late charge or interest due to
the Secretary; and

(7) The mortgage was not in default

when submitted for insurance or, if
submitted for insurance more than 60
days after closing whether the mort-
gage shows an acceptable payment his-
tory.
In addition, the Secretary is authorized
to determine if there is any informa-
tion indicating that any certification
or required document is false, mislead-
ing, or constitutes fraud or misrepre-
sentation on the part of any party, or
that the mortgage fails to meet a stat-
utory or regulatory requirement. If,
following this review, the mortgage is
determined to be eligible, the Sec-
retary will endorse the mortgage for
insurance by issuance of a Mortgage
Insurance Certificate. If the mortgage
is determined to be ineligible, the Sec-
retary will inform the mortgagee in
writing of this determination, and in-
clude the reasons for the determination
and any corrective actions that may be
taken.

(d) Submission by mortgagee other than
originating mortgagee. If the originating
mortgagee assigns the mortgage to an-
other approved mortgagee before pre-
endorsement review under paragraph
(c) of this section, the assignee may
submit the required documents for pre-
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endorsement review in the name of the
originating mortgagee. All certifi-
cations must be executed by the origi-
nating mortgagee (or its underwriter,
if appropriate). The purchasing mort-
gagee may pay any required mortgage
insurance premium, late charge and in-
terest.

(e) Post-Endorsement review for Direct
Endorsement. Following endorsement
for insurance, the Secretary may re-
view all documents required by para-
graph (b) of this section. If, following
this review, the Secretary determines
that the mortgage does not satisfy the
requirements of the Direct Endorse-
ment program, the Secretary may
place the mortgagee on Direct Endorse-
ment probation, or terminate the au-
thority of the mortgagee to participate
in the Direct Endorsement program
pursuant to §203.3(d), or refer the mat-
ter to the Mortgagee Review Board for
action pursuant to part 25 of this title.
[57 FR 58348, Dec. 9, 1992; 58 FR 13537, Mar. 12,
1993, as amended at 60 FR 42759, Aug. 16, 1995;
61 FR 36265, July 9, 1996]

§203.256
vance.

Insurance of open-end ad-

Insurance on an open-end advance
will be evidenced by delivery of a cer-
tificate stating the amount of the ad-
vance, the date of insurance, and the
regulations under which the advance is
insured.

§203.257 Contract created by Mort-
gage Insurance Certificate or by en-
dorsement.

The mortgage, including any open-
end advances made thereunder and ap-
proved by the Commissioner, shall be
an insured mortgage from the date of
the issuance of a Mortgage Insurance
Certificate or from the date of the en-
dorsement of the credit instrument.
The Commissioner and the mortgagee
shall thereafter be bound by the regu-
lations in this subpart with the same
force and to the same extent as if a
separate contract had been executed
relating to the insured mortgage, in-
cluding the provisions of the regula-
tions in this subpart and of the Act.

[36 FR 24508, Dec. 22, 1971, as amended at 41
FR 49734, Nov. 10, 1976]

24 CFR Ch. Il (4-1-97 Edition)

§203.258 Substitute mortgagors.

(a) Selling mortgagor. Except as pro-
vided in paragraph (d) of this section,
the mortgagee may effect the release
of a mortgagor from personal liability
on the mortgage note, only if it obtains
the Commissioner’s approval of a sub-
stitute mortgagor, as provided by this
section.

(b) Purchasing mortgagor. (1) The
Commissioner may approve a sub-
stitute mortgagor with respect to any
mortgage insured under §203.43h or
§203.43i only if the mortgagor is to oc-
cupy the dwelling as a principal resi-
dence (as defined in §203.18(f)(1)).

(2) The Commissioner may approve a
substitute mortgagor with respect to
any mortgage insured under this part
(except a mortgage referred to in para-
graph (b)(1) of this section), only if the
substitute mortgagor is to occupy the
dwelling as a principal residence or as
a secondary residence (as these terms
are defined in §203.18(f)) or if the sub-
stitute mortgagor is an eligible non-oc-
cupant mortgagor (as defined in
§203.18(f)).

(3) With respect to any mortgage cov-
ering a dwelling to be occupied as a
secondary residence, the loan to value
ratio may not exceed 85 percent of the
greater of:

(i) The appraised value of the prop-
erty at the time the mortgage is ac-
cepted for insurance; or

(ii) The appraised value of the prop-
erty at the time approval of a sub-
stitute mortgagor is requested.

(c) Applicability-current  mortgages.
Paragraph (b) of this section applies to
the Commissioner’s approval of a sub-
stitute mortgagor only if the mortgage
executed by the original mortgagor
was insured:

(1) Pursuant to a conditional com-
mitment or master conditional com-
mitment issued on or after December
15, 1989; or

(2) In accordance with the Direct En-
dorsement program, where the under-
writer of the mortgagee signed the ap-
praisal report or master appraisal re-
port for the property on or after De-
cember 15, 1989;

(3) Pursuant to a certificate of rea-
sonable value or master certificate of
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reasonable value issued by the Depart-
ment of Veterans Affairs on or after
December 15, 1989.

(d) Applicability—earlier mortgages. If
the mortgage was insured:

(1) Pursuant to a conditional com-
mitment or master conditional com-
mitment issued on or after February 5,
1988, but before December 15, 1989; or

(2) In accordance with the Direct En-
dorsement program, where the ap-
proved underwriter of the mortgagee
signed the appraisal report or master
appraisal report for the property on or
after February 5, 1988, but before De-
cember 15, 1989, or

(3) Pursuant to a certificate of rea-
sonable value or master certificate of
reasonable value issued by the Depart-
ment of Veterans Affairs on or after
February 5, 1988, but before December
15, 1989, the Commissioner may approve
a substitute mortgagor with respect to
the mortgage only if the substitute
mortgagor is to occupy the dwelling as
a principal residence or a secondary
residence (as these terms are defined in
§203.18(f)), or is an eligible non-occu-
pant mortgagor (as defined in the fol-
lowing sentence), or if the mortgage
has a principal balance that is not
more than 75 percent of the greater of
(i) the appraised value of the property
at the time the mortgage is accepted
for insurance, or (ii) the appraised
value of the property at the time ap-
proval of a substitute mortgagor is re-
quested. For purposes of this paragraph
(d), the term eligible non-occupant mort-
gagor has the meaning given in
§203.18(f), except that paragraph
@@)(in)(A) and (B) of this section
apply in place of §203.18(f)(3) (i) and (ii).

(A) A public entity, as provided in
section 214 or 247 of the National Hous-
ing Act; and

(B) A private nonprofit or public en-
tity, as provided in section 221(h) or
235(j) of the National Housing Act.

If neither paragraph (b) nor the preced-
ing portion of this paragraph (d) ap-
plies, the Commissioner may approve a
substitute mortgagor without regard
to whether the mortgagor is to occupy
the dwelling.

(e) Direct endorsement. Mortgagees ap-
proved for participation in the Direct
Endorsement program under §203.3
may, subject to limitations established

§203.259%a

by the Commissioner, themselves ap-
prove an appropriate substitute mort-
gagor under this section for mortgages
which they own or service, and need
not obtain further specific approval
from the Commissioner.

(f) Definition. As used in this section,
the term substitute mortgagor includes:

(1) Persons who, upon the release by
a mortgagee of a previous mortgagor
from personal liability on the mort-
gage note, assume this liability and
agree to pay the mortgage debt; and

(2) Persons who purchase without as-
suming liability on the mortgage note
or purchase where no release is given
by the mortgagee to the previous mort-
gagor.
[55 FR 34806, Aug. 24, 1990, as amended at 57
FR 58349, Dec. 9, 1992; 58 FR 13537, Mar. 12,
1993; 61 FR 36453, July 10, 1996]

MORTGAGE INSURANCE PREMIUMS—IN
GENERAL

§203.259 Method of payment of MIP.

The payment of any MIP under this
subpart shall be made to the Commis-
sioner by the mortgagee either in cash
or debentures at par plus accrued inter-
est.

[48 FR 28805, June 23, 1983]

§203.259a Scope.

(a) The Commissioner shall charge a
one-time MIP pursuant to §203.280 for
mortgages that:

(1) Are insured pursuant to §203.43(c)
(if the mortgage to be refinanced was
executed prior to July 1, 1991 and the
new mortgage is executed on or after
April 24, 1992); or insured pursuant to
§203.43i; or

(2)(i) Are obligations of the Mutual
Mortgage Insurance Fund under this
part (except insured open-end advances
as provided by §203.270);

(if) Are insured pursuant to: (A) An
application for a conditional commit-
ment received on or after September 1,
1983; or

(B) An application for mortgage in-
surance endorsement under the single
family Direct Endorsement program as
provided in §203.255, where the property
appraisal report is signed by the mort-
gagee’s underwriter on or after Sep-
tember 1, 1983; and

(iii) Are executed before July 1, 1991.
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(b) Except as provided in §203.284(h)
or §203.285(d), the Commissioner shall
charge an up-front MIP pursuant to
§203.284 or §203.285 for mortgages exe-
cuted on or after July 1, 1991 that are
obligations of the Mutual Mortgage In-
surance Fund. In the cases that the
Commissioner deems appropriate, the
Commissioner may require, by means
of instructions communicated to all af-
fected mortgages, that up-front MIP be
remitted electronically.

(¢) The periodic MIP provision of
§§203.260 through 203.268 shall not apply
to mortgages referred to in paragraph
(a) of this section, nor shall they apply
to mortgages to which the provision of
§203.284 or §203.285 apply.

[57 FR 15211, Apr. 24, 1992, as amended at 57
FR 46983, Oct. 14, 1992; 58 FR 12902, Mar. 8,
1993; 58 FR 41003, July 30, 1993; 59 FR 13882,
Mar. 24, 1994; 60 FR 34138, June 30, 1995; 61 FR
36453, July 10, 1996]

MORTGAGE INSURANCE PREMIUMS—
PERIODIC PAYMENT
§203.260 Amount of mortgage insur-
ance premium (periodic MIP).

The mortgagee shall pay to the Com-
missioner an initial MIP in an amount
equal to one-half of one percent of the
average outstanding principal obliga-
tion of the mortgage for the first year
of amortization. After payment of the
initial MIP, the mortgagee shall pay to
the Commissioner an amount equal to
one-half of one percent of the average
outstanding principal obligation of the
mortgage for the 12-month period pre-
ceding each subsequent anniversary
date of the beginning of amortization.

[48 FR 28805, June 23, 1983]

§203.261 Calculation of periodic MIP.

The amount of any periodic MIP
shall be calculated in accordance with
the original amortization provisions of
the mortgage, without taking into ac-
count delinquent payments, prepay-
ments, agreements to postpone pay-
ments, or agreements to recast the
mortgage.

[48 FR 28805, June 23, 1983]

§203.262 Due date of periodic MIP.

The full initial and each annual MIP
shall be due and payable to the Com-

24 CFR Ch. Il (4-1-97 Edition)

missioner no later than the 10th day
after the amortization anniversary
date.

[61 FR 37801, July 19, 1996]

§203.264 Payment of periodic MIP.

The mortgagee shall pay each MIP in
twelve equal monthly installments.
Each monthly installment shall be due
and payable to the Commissioner no
later than the tenth day of each
month, beginning in the month in
which the mortgagor is required to
make the first monthly mortgage pay-
ment. This will be effective for amorti-
zation beginning on or after September
1, 1996.

[61 FR 42787, Aug. 19, 1996]

§203.265 Mortgagee’s late charge and
interest.

(a) Periodic MIP which are received
by the Commissioner after the pay-
ment dates prescribed by §§203.262 and
203.264 shall include a late charge of
four percent of the amount paid.

(b) In addition to the late charge pro-
vided in paragraph (a) of this section,
the mortgagee shall pay interest on
any periodic MIP which are remitted to
the Commissioner more than 20 days
after the payment dates prescribed in
§203.264. Such interest rate shall be
paid at a rate set in conformity with
the Treasury Financial Manual.

[48 FR 28805, June 23, 1983, as amended at 61
FR 36265, July 9, 1996; 61 FR 37801, July 19,
1996]

§203.266 Period covered by periodic
MIP.

The initial MIP shall cover the pe-
riod beginning with the date of the is-
suance of a Mortgage Insurance Certifi-
cate and ending on the next anniver-
sary of the beginning of amortization.
Subsequent premium payments shall
cover the twelve-month period preced-
ing each subsequent anniversary date.

[48 FR 28805, June 23, 1983]

§203.267 Duration of periodic MIP.

The mortgagee shall pay the MIP to
the Commissioner until the deed to the
Commissioner is filed for record or the
contract of insurance is terminated.

[48 FR 28805, June 23, 1983]
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§203.268 Pro rata payment of periodic
MIP.

(a) If the insurance contract is termi-
nated before the due date of the initial
MIP, the mortgagee shall pay a portion
of the MIP prorated from the beginning
of amortization, as defined in §203.251,
to the date of termination.

(b) If the insurance contract is termi-
nated after the due date of the initial
MIP, the mortgagee shall pay a portion
of the current annual MIP prorated
from the due date of the last annual
MIP to the date of termination.

(c) A pro rata MIP shall not be due or
payable where the mortgagee notifies
the Commissioner that foreclosure or
other action to acquire the property
has been completed and that the prop-
erty will not be conveyed to the Com-
missioner in exchange for insurance
benefits. Any MIP due and paid after
the institution of foreclosure or the
date the property was otherwise ac-
quired by the mortgagee will be re-
funded to the mortgagee upon receipt
by the Commissioner of the notice
from the mortgagee that the property
will not be conveyed to the Commis-
sioner.

[48 FR 28805, June 23, 1983, as amended at 61
FR 37801, July 19, 1996]

§203.269 Method of payment of peri-
odic MIP.

In cases that the Commissioner
deems appropriate, the Commissioner
may require, by means of instructions
communicated to all affected mortga-
gees, that periodic MIP be remitted
electronically.

[60 FR 34138, June 30, 1995]

OPEN-END INSURANCE CHARGES—ALL
MORTGAGES

§203.270 Open-end insurance charges.

(a) Required charge. In the case of an
insured open-end advance the mortga-
gee shall pay to the Commissioner an
open-end insurance charge.

(b) Payment of charge for mortgages
with periodic MIP. The amount of any
insured open-end advance shall be
added to the average outstanding prin-
cipal obligation of the mortgage for
the purpose of determining the amount
of periodic MIP as provided in §§203.260

§203.280

through 203.268, except that the initial
additional charge shall be prorated to
cover the period beginning with the
first day of the month following the is-
suance of a certificate evidencing the
insurance of the open-end advance and
ending on the due date of the next MIP.

(c) Payment of charge for mortgages
with one-time or up-front MIP. In the
case of a mortgage with a one-time or
up-front MIP pursuant to §203.280,
§203.284, or §203.285 of this part, the in-
surance charge shall be in an amount
equal to % percent per annum of the
outstanding principal obligation of the
open-end advance. Sections 203.260
through 203.268 shall apply to the open-
end charge on a mortgage with a one-
time or up-front MIP, except that all
references to amortization dates shall
refer to amortization dates of the open-
end advance, references to MIP shall
refer to the open-end insurance charge,
and references to outstanding principal
obligation of the mortgage shall refer
to outstanding principal obligation of
the open-end advance.

(d) Method of payment—all mortgages.
The payment of any open-end insur-
ance charge under this subpart shall be
made to the Commissioner by the
mortgagee either in cash or debentures
issued by the Mutual Mortgage Insur-
ance Fund at par plus accrued interest.

[48 FR 28806, June 23, 1983, as amended at 56
FR 24624, May 30, 1991; 57 FR 15211, Apr. 24,
1992; 57 FR 46983, Oct. 14, 1992; 58 FR 41003,
July 30, 1993]

MORTGAGE INSURANCE PREMIUMS—ONE-
TIME PAYMENT

§203.280 One-time MIP.

For mortgages for which a one-time
MIP is to be charged in accordance
with §203.259a, the mortgagee shall,
within fifteen days of closing and as a
condition to the endorsement of the
mortgage for insurance, pay to the
Commissioner for the account of the
mortgagor, in a manner prescribed by
the Commissioner, a premium rep-
resenting the total obligation for the
insuring of the mortgage by the Com-
missioner.

(Approved by the Office of Management and
Budget under control number 2535-0089)

[48 FR 28806, June 23, 1983]
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§203.281 Calculation of one-time MIP.

(a) The applicable premium percent-
age determined under paragraph (b) of
this section assumes, for purposes of
calculation, that the entire amount of
the one-time MIP is added to the loan
amount. The amount of the one-time
MIP shall be determined by multiply-
ing the loan amount otherwise insur-
able under this part by the applicable
premium percentage, subject to adjust-
ment for the portion of the MIP, if any,
that is not to be included in the in-
sured mortgage.

(b)(1) The Commissioner shall deter-
mine the applicable premium percent-
age in accordance with sound financial
and actuarial practice.

(2) Application of the premium per-
centage determined under paragraph
(b)(1) of this section shall not result in
a MIP in excess of an amount equiva-
lent to 1 per centum per annum of the
amount of the principal obligation of
the mortgage outstanding at any time,
without taking into account delin-
quent payments or prepayments.

(c) The applicable premium percent-
age will be published by notice at least
annually in the FEDERAL REGISTER.

[48 FR 28806, June 23, 1983, as amended at 61
FR 36265, July 9, 1996]

§203.282 Mortgagee’s late charge and
interest.

(a) Payment of one-time MIP is late
if it is not received by HUD by the fif-
teenth day after closing. Late payment
shall include a late charge of four per-
cent of the amount of the MIP.

(b) If payment of the MIP is not re-
ceived by HUD within 30 days after
closing, the mortgagee will be charged
additional late fees until payment is
received at an interest rate set in con-
formity with the Treasury Fiscal Re-
quirements Manual.

[48 FR 28806, June 23, 1983]

§203.283 Refund of one-time MIP.

(@) The Commissioner shall provide
for the refund to the mortgagor of a
portion of the unearned MIP paid pur-
suant to §203.280 if the contract of in-
surance covering the mortgage is ter-
minated:

(1) By coveyance to one other than
the Commissioner and a claim for the
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insurance benefits is not presented for
payment (§203.315),

(2) By prepayment of the mortgage
(8§203.316), or

(3) By voluntary agreement with the
approval of the Commissioner
(§203.317).

(b) The Commissioner shall deter-
mine the amount of the premium re-
fund by multiplying the amount the
premium paid at the time the mort-
gage was insured by the applicable pre-
mium refund percentage for mortgages
insured in the year the mortgage was
endorsed for insurance. The Commis-
sioner shall determine the applicable
premium refund percentage for each
year in an equitable manner and in ac-
cordance with sound financial and ac-
tuarial practice, taking into account:
(1) Projected salaries and expenses, (2)
prospective losses generated by insur-
ance claims, and (3) expected future
payments of premium refunds.

[48 FR 28806, June 23, 1983, as amended at 52
FR 1327, Jan. 13, 1987]

CALCULATION OF MORTGAGE INSURANCE
PREMIUM ON OR AFTER JULY 1, 1991

§203.284 Calculation of up-front and
annual MIP on or after July 1, 1991.

Except for insured mortgages with a
term of 15 or fewer years executed on
or after December 26, 1992, (see §203.285
of this part), up-front and annual MIP
will be calculated in accordance with
this section.

(a) Permanent provisions. Any mort-
gage executed on or after October 1,
1994 that is an obligation of the Mutual
Mortgage Insurance Fund shall be sub-
ject to the following requirements:

(1) Up-Front. The Commissioner shall
establish and collect a single premium
payment in an amount not exceeding
2.25 percent of the amount of the origi-
nal insured principal obligation of the
mortgage.

(2) Annual. In addition to the pre-
mium under paragraph (a)(1) of this
section, the Commissioner shall estab-
lish and collect annual premium pay-
ments in an amount not exceeding .50
percent of the remaining insured prin-
cipal balance (excluding the portion of
the remaining balance attributable to
the premium collected under paragraph
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(a)(1) of this section) for the following
periods:

(i) For any mortgage involving an
original principal obligation (excluding
any premium collected under para-
graph (a)(1) of this section) that is less
than 90 percent of the appraised value
of the property (as of the date of the
mortgage is accepted for insurance),
for the first 11 years of the mortgage
term.

(i) For any mortgage involving an
original principal obligation (excluding
any premium collected under para-
graph (a)(1) of this section) that is
greater than or equal to 90 percent of
the appraised value of the property (as
of the date the mortgage is accepted
for insurance), for the lesser of the
mortgage term or the first 30 years of
the mortgage term; except that, for
any mortgage involving an original
principal obligation (excluding any
premium collected under paragraph
(a)(1) of this section) that is greater
than 95 percent of the appraised value,
the annual premium collected during
the period determined under this
clause shall be in an amount not ex-
ceeding 0.55 percent of the remaining
insured principal balance (excluding
the portion of the remaining balance
attributable to the premium collected
under paragraph (a)(1) of this section).

(b) Transition provisions. Mortgage in-
surance premiums on mortgages exe-
cuted during fiscal years 1991 through
1994 that are obligations of the Mutual
Mortgage Insurance Fund shall be sub-
ject to the following requirements:

(1) 1991 and 1992. For mortgages exe-
cuted during fiscal years 1991 and 1992,
but after July 1, 1991, the Commis-
sioner shall establish and collect the
following premiums:

(i) Up-Front. A single premium pay-
ment in an amount equal to 3.80 per-
cent of the amount of the original in-
sured principal obligation of the mort-
gage.

(ii) Annual. In addition to the pre-
mium under paragraph (b)(1)(i) of this
section, annual premium payments in
an amount equal to 0.50 percent of the
remaining insured principal balance
(excluding the portion of the remaining
balance attributable to the premium
collected under paragraph (b)(1)(i) of
this section) for any mortgage involv-

§203.284

ing an original principal obligation (ex-
cluding any premium collected under
paragraph (b)(1)(i) of this section) that
is:

(A) Less than 90 percent of the ap-
praised value of the property (as of the
date the mortgage is accepted for in-
surance), for the first five years of the
mortgage term;

(B) Greater than or equal to 90 per-
cent of such value, but equal to or less
than 95 percent of such value, for the
first 12 years of the mortgage term;
and

(C) Greater than 95 percent of such
value, for the first 10 years of the mort-
gage term.

(2) 1993 and 1994. For mortgages exe-
cuted during fiscal years 1993 and 1994,
the Commissioner shall establish and
collect the following premiums:

(i) Up-Front. A single premium pay-
ment in an amount not exceeding 3.00
percent of the amount of the original
insured principal obligation of the
mortgage.

(ii) Annual. In addition to the pre-
mium under paragraph (b)(2)(i) of this
section, annual premium payments in
an amount not exceeding 0.50 percent
of the remaining insured principal bal-
ance (excluding the portion of the re-
maining balance attributable to the
premium collected under paragraph
(b)(2)(i) of this section) for any mort-
gage involving an original principal ob-
ligation (excluding any premium col-
lected under paragraph (b)(2)(i) of this
section) that is:

(A) Less than 90 percent of the ap-
praised value of the property (as of the
date the mortgage is accepted for in-
surance), for the first seven years of
the mortgage term:

(B) Greater than or equal to 90 per-
cent of such value, but equal to or less
than 95 percent of such value, for the
first 12 years of the mortgage term;
and

(C) Greater than 95 percent of such
value, for the lesser of the mortgage
term or the first 30 years of the mort-
gage term.

(c) Refunds. With respect to any
mortgage subject to premiums under
this section, the Commissioner shall
refund all of the unearned premium
charges paid on a mortgage upon ter-
mination of insurance by voluntary
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agreement or upon payment in full of
the principal obligation of the mort-
gage before the maturity date.

(d)-(e) [Reserved]

(f) Applicability of other sections. The
provisions of §§203.261, 203.262, 203.264,
203.265, 203.266, 203.267, 203.268, 203.269,
203.280, and 203.282 are applicable to
mortgages subject to premiums under
this section.

(g) Definition. As used in this section
the term remaining insured principal bal-
ance means the average outstanding
principal obligation of the mortgage
for the first year of amortization, or
for a 12-month period preceding a sub-
sequent anniversary date of the begin-
ning of amortization.

(h) Exception for streamline refinance.
This section shall not apply to any
mortgage insured pursuant to §203.43(c)
if the mortgage to be refinanced was
executed before July 1, 1991 and the
new mortgage is executed on or after
April 24, 1992. This exception does not
have the effect of exempting stream-
line refinancing mortgages from the re-
quirement that a one-time MIP be paid
in accordance with §203.259%a(a).

[57 FR 15211, Apr. 24, 1992, as amended at 57
FR 46983, Oct. 14, 1992; 58 FR 41003, July 30,
1993; 60 FR 34138, June 30, 1995; 61 FR 36265,
July 9, 1996; 61 FR 37801, July 19, 1996]

§203.285 Fifteen-year mortgages: Cal-
culation of up-front and annual
MIP on or after December 26, 1992.

(a) Up Front. Any mortgage for a
term of 15 or fewer years executed on
or after December 26, 1992 that is an ob-
ligation of the Mutual Mortgage Insur-
ance Fund shall be subject to a single
up-front premium payment, estab-
lished and collected by the Commis-
sioner in an amount not exceeding 2.0
percent of the amount of the original
insured principal obligation of the
mortgage. Upon termination of insur-
ance by voluntary agreement, or upon
payment in full of the principal obliga-
tion of the mortgage before the matu-
rity date, the Commissioner shall re-
fund all of the unearned premium
charges paid on the mortgage pursuant
to this paragraph (a).

(b) Annual. In addition to the pre-
mium under paragraph (a) of this sec-
tion, the Commissioner shall establish
and collect annual premium payments
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in amounts not exceeding the following
percentages of the remaining insured
principal balance (excluding the por-
tion of the remaining balance attrib-
utable to the premium collected under
paragraph (a) of this section) for the
following periods:

(1) For any mortgage involving an
original principal obligation (excluding
any premium collected under para-
graph (a) of this section) that is less
than 90 percent of the appraised value
of the property (as of the date the
mortgage is accepted for insurance), no
annual premium will be charged.

(2) For any mortgage involving an
original principal obligation (excluding
any premium collected under para-
graph (a) of this section) that is great-
er than or equal to 90 percent of such
value, but less than or equal to 95 per-
cent of such value, an annual premium
not exceeding .25 percent shall be col-
lected for the first four years of the
mortgage term.

(3) For any mortgage involving an
original principal obligation (excluding
any premium collected under para-
graph (a) of this section) that is great-
er than 95 percent of such value, an an-
nual premium not exceeding .25 percent
shall be collected for the first eight
years of the mortgage term.

(c) Applicability of certain provisions.
The provisions of §§203.261, 203.262,
203.264, 203.265, 203.266, 203.267, 203.268,
203.269, 203.280, 203.282, 203.284(c), and
203.284(g) are applicable to mortgages
subject to premiums under this sec-
tion.

(d) Exception for streamline refinance.
This section shall not apply to any
mortgage insured pursuant to §203.43(c)
if the mortgage to be refinanced was
executed before July 1, 1991 and the
new mortgage is executed on or after
December 26, 1992.

[58 FR 41004, July 30, 1993, as amended at 60
FR 34138, June 30, 1995; 61 FR 37801, July 19,
1996]

ADJUSTED MORTGAGE INSURANCE
PREMIUM

§203.288 Discontinuance of adjusted
premium charge.

Notwithstanding any provision in the
mortgage instrument, there shall be no
adjusted mortgage insurance premium
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due the Commissioner on account of
the prepayment of any mortgage on or
after May 1, 1972.

[37 FR 8662, Apr. 29, 1972]
VOLUNTARY TERMINATION

§203.295 Voluntary termination.

Upon request by the mortgagor and
mortgagee the Commissioner may ter-
minate the insurance contract on any
mortgage under this part covering a 1-
to-4 family residence. The mortgagee
shall cancel the insurance endorsement
on the mortgage insurance certificate
or note upon receipt of notice from the
Commissioner that the contract of in-
surance is terminated. Notwithstand-
ing any provision in a mortgage instru-
ment, there shall be no voluntary ter-
mination charge due the Commissioner
on account of the voluntary termi-
nation of any mortgage insurance con-
tract where the request for termi-
nation is received by the Commissioner
on or after May 1, 1972.

[37 FR 8662, Apr. 29, 1972]
TERMINATION OF INSURANCE CONTRACT

§203.315 Termination by conveyance
to other than Commissioner.

(a) For those mortgages to which the
provisions of §203.368 apply, the con-
tract of insurance shall be terminated
under the following circumstances:

(1) The mortgagee notifies the Com-
missioner that it will not convey title
to the Commissioner and will not file a
claim for the insurance benefits when:

(i) The mortgagee either acquires the
property by any means, or

(if) Acquires the property and gives
such notice during the redemption pe-
riod; or

(2) The mortgagee notifies the Com-
missioner that it will not file a claim
for the insurance benefits when:

(i) The property is bid in and ac-
quired at foreclosure by a party other
than the mortgagee, or

(ii) After foreclosure of the mort-
gaged property by the mortgagee the
property is redeemed.

(b) For those mortgages to which the
provisions as set forth in §203.368 do
not apply, the contract of insurance
shall be terminated under the following
circumstances:

§203.320

(1) The mortgagee acquires the mort-
gaged property but does not convey it
to the Commissioner;

(2) The property is bid in and ac-
quired at a foreclosure sale by a party
other than the mortgagee;

(3) After foreclosure the property is
redeemed,;

(4) After foreclosure and during the
redemption period the mortgagee gives
notice that it will not tender the prop-
erty to the Commissioner.

[52 FR 1327, Jan. 13, 1987]

§203.316 Termination by prepayment
of mortgage.
The contract of insurance shall be
terminated if the mortgage is paid in
full prior to its maturity.

§203.317 Termination
agreement.
The contract of insurance shall be
terminated if the mortgagor and mort-
gagee jointly request termination.

§203.318 Notice
mortgagee.

No contract of insurance shall be ter-
minated until the mortgagee has given
written notice thereof to the Commis-
sioner within 15 calendar days from the
occurrence of one of the approved
methods of termination set forth in
this subpart.

[45 FR 31716, May 14, 1980]

by voluntary

of termination by

§203.319 Pro rata payment of pre-
miums and charges.

No contract of insurance shall be ter-
minated until the mortgagee has paid
to the Commissioner the pro rata por-
tion of the current annual MIP or
open-end insurance charge as set forth
in this subpart.

[37 FR 8662, Apr. 29, 1972]

§203.320 Notice and date of termi-
nation by Commissioner.

The Commissioner shall notify the
mortgagee that the contract of insur-
ance has been terminated and the ef-
fective termination date. The termi-
nation date shall be the last day of the
month in which one of the following
events has occurred:

(a)(1) For those mortgages to which
the provisions of §203.368 apply, the
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date foreclosure proceedings were in-
stituted by the mortgagee, or the prop-
erty was otherwise acquired by the
mortgagee or a party other than the
mortgagee (including the mortgagor or
other party as redemptor) if the mort-
gagee notifies the Commissioner that
title will not be conveyed to the Com-
missioner and a claim for the insurance
benefits will not be presented for pay-
ment.

(2) For those mortgages to which the
provisions of §203.368 do not apply, the
date foreclosure proceedings were in-
stituted, or the property was otherwise
acquired by the mortgagee, if the mort-
gagee notifies the Commissioner that
title will not be conveyed to the Com-
missioner.

(b) The date the mortgage was pre-
paid in full.

(c) The date a voluntary termination
request is received by the Commis-
sioner.

[36 FR 24508, Dec. 22, 1971, as amended at 52
FR 1327, Jan. 13, 1987]

§203.321 Effect of termination.

Upon termination of the contract of
insurance, the obligation to pay any
subsequent periodic MIP or open-end
insurance charge shall cease and all
rights of the mortgagor and mortgagee
shall be terminated, except as other-
wise provided in this part.

[48 FR 28807, June 23, 1983]
DEFAULT UNDER MORTGAGE

§203.330 Delinquency and default.

A mortgage account is delinquent
any time a payment is due and not
paid. If the mortgagor fails to make
any payment, or to perform any other
obligation under the mortgage, and
such failure continues for a period of 30
days, the mortgage shall be considered
in default for the purposes of this part.

[41 FR 49734, Nov. 10, 1976]

§203.331 Date of default.

For the purposes of this subpart, the
date of default shall be considered as 30
days after—

(@) The first uncorrected failure to
perform any obligation under the mort-
gage; or
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(b) The first failure to make a
monthly payment which subsequent
payments by the mortgagor are insuffi-
cient to cover when applied to the
overdue monthly payments in the
order in which they became due.

§203.332 Notice of delinquency.

Once each month the mortgagee shall
report or cause to be reported all mort-
gages insured under this part which are
90 or more days delinquent and con-
cerning the status of all mortgages
which were reported as 90 or more days
delinquent the previous month. Such
reports shall be made on a form ap-
proved by the Commissioner.

[41 FR 49734, Nov. 10, 1976]

§203.333 Reinstatement of defaulted
mortgage.

If after default and prior to the com-
pletion of foreclosure proceedings the
mortgagor shall cure the default, the
insurance shall continue as if a default
had not occurred, provided the mortga-
gor pays to the mortgagee such ex-
penses as the mortgagee has incurred
in connection with the foreclosure pro-
ceedings and the mortgagee gives writ-
ten notice of reinstatement to the
Commissioner.

CONTINUATION OF INSURANCE

§203.340 Special forbearance.

(a) If the conditions of §203.614 are
met and special forbearance relief is
granted pursuant to that section, the
contract of insurance shall continue in
force except as otherwise provided in
this subpart.

(b) The contract of insurance shall
continue in force, except as otherwise
provided in this subpart, when the con-
ditions of this section which were ef-
fective prior to January 1, 1977, have
been met and special forbearance relief
is granted pursuant thereto prior to
January 1, 1977.

[41 FR 49735, Nov. 10, 1976]

§203.342 Recasting of mortgage.

If a mortgage is recast pursuant to
§203.616 subsequent to a finding by the
mortgagee that the default was due to
circumstances beyond the mortgagor’s
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control, as defined by HUD, the prin-
cipal amount of the mortgage, as modi-

fied, shall be considered to be the
“original principal balance of the
mortgage’” as that term is used in
§203.401.

[61 FR 35017, July 3, 1996]

§203.343 Partial release, addition or
substitution of security.

(a) Except as provided in §203.389(n),
a mortgagee shall not release the secu-
rity or any part thereof, while the
mortgage is insured, without the prior
consent of the Commissioner.

(b) A mortgagee may, with the prior
consent of the Commissioner, accept an
addition to, or substitution of, security
for the purpose of removing the dwell-
ing to a new lot under the following
conditions:

(1) The mortgagee obtains a good and
valid first lien on the property to
which the dwelling is removed.

(2) All damages to the structure are
repaired without cost to HUD.

(3) The property to which the dwell-
ing is removed is in an area known to
be reasonably free from natural haz-
ards or, if in a flood zone, the mortga-
gor will insure or reinsure under the
Federal Flood Insurance Program.

() A mortgagee may, without the
prior consent of the Commissioner, ac-
cept an addition to, or substitution of,
security for the purpose of removing
the dwelling to a new lot under the fol-
lowing conditions.

(1) The dwelling has survived an
earthquake or other disaster with little
damage, but continued location on the
property might be hazardous.

(2) The conditions stated
graph (b) of this section exist.

(3) Immediately following the emer-
gency removal the mortgagee notifies
the Commissioner of the reasons for re-
moval.

[41 FR 49735, Nov. 10, 1976]

in para-

FORBEARANCE RELIEF FOR MILITARY
PERSONNEL

§203.345 Postponement of principal
payments—mortgagors in military
service.

In addition to the special forbearance
relief afforded by §§203.340 through

203.342, if the mortgagor is a person in

§203.350

the military service (as defined in the
Soldiers’ and Sailors’ Civil Relief Act
of 1940), the mortgagee may, by written
agreement with the mortgagor, post-
pone for the period of military service
and three months thereafter any part
of the monthly payment which rep-
resents amortization of principal. The
agreement shall contain a provision for
the resumption of monthly payments
after such period in amounts which
will completely amortize the mortgage
debt within the maturity as provided
in the original mortgage. The agree-
ment shall in no way affect the amount
of the annual MIP which will continue
to be calculated in accordance with the
original amortization provisions of the
mortgage.

fore-
military

§203.346 Postponement of
closure—mortgagors in
service.

If at any time during default the
mortgagor is a ‘“‘Person in military
service,”” as such term is defined in the
Soldiers’ and Sailors’ Civil Relief Act
of 1940, the period during which the
mortgagor is in such service shall be
excluded in computing the period with-
in which the mortgagee shall com-
mence foreclosure or acquire the prop-
erty by other means as provided in
§203.355 of this subpart. No postpone-
ment or delay in the prosecution of
foreclosure proceedings during the pe-
riod the mortgagor is in such military
service shall be construed as failure on
the part of the mortgagee to exercise
reasonable diligence in prosecuting
such proceedings to completion as re-
quired by this subpart.

[36 FR 24508, Dec. 22, 1971, as amended at 61
FR 36265, July 9, 1996]

ASSIGNMENT OF MORTGAGE

§203.350 Assignment of mortgage.

(a) Assignment of modified mortgages
pursuant to section 230, National Housing
Act. HUD may accept an assignment of
any mortgage covering a one-to-four
family residence if the following re-
guirements are met:

(1) The mortgage was in default;

(2) The mortgagee has modified the
mortgage under §203.616 to cure the de-
fault and to provide for mortgage pay-
ments within the reasonable ability of
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the mortgagor to pay, at an interest
rate not exceeding current market in-
terest rates; and

(3) Such other conditions that HUD
may prescribe, which may include the
requirement that the mortgagee con-
tinue to be responsible for servicing
the mortgage.

(b) Assignments pursuant to section 248,
National Housing Act. Notwithstanding
the provisions of paragraph (a), the
Commissioner shall, upon application
by the mortgagee, approve the assign-
ment to the Commissioner of any
mortgage insured pursuant to section
248 of the National Housing Act (see
§203.43h) where the mortgagor has been
in default for more than 90 days. The
mortgagee may not request the Com-
missioner to accept an assignment
until the mortgagee has submitted doc-
uments to the Commissioner showing
that the requirements of §203.604 have
been met. HUD shall then notify the
mortgagee of its approval of the mort-
gagee’s actions under §203.604 and that
the mortgagee may assign the mort-
gage to the Secretary, or HUD will
specify what further action the mort-
gagee must take to meet the require-
ments of §203.604.

(c) Assignment of mortgages insured
pursuant to section 247, National Housing
Act. Notwithstanding the provisions of
paragraph (a) of this section, the Sec-
retary will, upon application by the
mortgagee, agree to accept an assign-
ment of any mortgage insured pursu-
ant to section 247 of the National Hous-
ing Act (§203.43i of this part) where the
mortgagor has been in default for more
than 180 days, provided that the re-
quirements of §203.665 are satisfied.

(d) Assignment of mortgages authorized
by section 203(g), National Housing Act.
Notwithstanding the provisions of
paragraph (a) of this section, the Sec-
retary will, upon application by the
mortgagee, agree to accept assignment
of any mortgage authorized by section
203(q) of the National Housing Act
(§203.43j of this part) if

(1) The mortgagor has been in default
for more than 90 days for failure to
make a monthly payment,

(2) The requirements of §203.666 are
satisfied, and

(3) The date of default occurs before
the mortgagor and the lessor execute a
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lease renewal or a new lease with a
term of not less than five years beyond
the maturity date of the mortgage, or
with a term established by an arbitra-
tion award.

If the default is non-monetary, the
date of default occurs prior to an ac-
tion described in paragraph (d)(3) of
this section, the requirements of
§203.666 are satisfied, and the mortga-
gor has been in default for more than
30 days, the Secretary may in his or
her discretion, upon application by the
mortgagee, agree to accept an assign-
ment of the mortgage. If the leasehold
estate has terminated before the mort-
gage has been assigned, or title to the
property conveyed, to the Secretary,
and the mortgage is in default for any
reason for more than 30 days, the Sec-
retary will, upon application by the
mortgagee, agree to accept an assign-
ment of the mortgage.

(e) Filing assignment for record. Within
30 days of the Secretary’s written
agreement to accept assignment of a
defaulted mortgage, or within such ad-
ditional time as the Secretary author-
izes in writing, the mortgagee must file
the assignment for record.

(Information collection requirements in
paragraph (b) were approved by the Office of
Management and Budget under control num-
ber 2502-0169)

[51 FR 21872, June 16, 1986, as amended at 52
FR 48202, Dec. 21, 1987; 53 FR 9869, Mar. 28,
1988; 53 FR 13404, Apr. 25, 1988; 55 FR 282, Jan.
4, 1980; 61 FR 35018, July 3, 1996]

§203.351 Application for insurance

benefits and fiscal data.

On the date the assignment of the
mortgage is filed for record, the mort-
gagee shall forward to the Commis-
sioner the prescribed application for
insurance benefits and fiscal data per-
taining to the mortgage transaction,
together with the receipts covering all
disbursements, as required by the fiscal
data form. In addition, the following
requirements shall be met:

(a) Items to be included with applica-
tion. The following items shall be for-
warded to the Commissioner with the
application:

(1) Credit and security instrument. The
original credit and security instru-
ments assigned without recourse or
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warranty, except that no act or omis-
sion of the mortgagee shall have im-
paired the validity and priority of the
mortgage.

(2) Recorded assignment instrument.
The original of the recorded assign-
ment of mortgage. If the original of the
assignment is not available, a copy
shall be furnished and the original for-
warded as soon as possible.

(3) Hazard insurance. All hazard in-
surance policies held in connection
with the mortgaged property, together
with a copy of the mortgagee’s notifi-
cation to the carrier authorizing the
amendment of the loss payable clause
substituting the Commissioner as the
mortgagee.

(4) Rights and interests. An assign-
ment of all rights and interests arising
under the mortgage, and all claims of
the mortgagee against the mortgagor
or others arising out of the mortgage
transaction.

(5) Property. All property of the mort-
gagor held by the mortgagee or to
which it is entitled (other than the
cash items which are to be retained by
the mortgagee).

(6) Records and accounts. All records,
ledger cards, documents, books, papers
and accounts relating to the mortgage
transaction.

(7) Additional information. Any addi-
tional information or data which the
Commissioner may require.

(8) Title evidence. All title evidence
held by the mortgagee. It need not be
extended to include the recordation of
the assignment. If a mortgagee’s title
policy is furnished, the Commissioner
shall be a named insured under such
policy.

(b) Items to be retained by mortgagee.
The mortgagee shall retain all cash
amounts held or deposited for the ac-
count of the mortgagor or to which it
is entitled under the mortgage trans-
action that have not been applied in re-
duction of the principal mortgage in-
debtedness.

(c) Title evidence for mortgages in-
sured under §203.43d as set forth in
§203.385 shall accompany the applica-
tion for insurance benefits.

[36 FR 24508, Dec. 22, 1971, as amended at 37
FR 7693, Apr. 10, 1972; 42 FR 57435, Nov. 2,
1977]

§203.355

§203.353 Certification by mortgagee.

At the time of assignment of the
mortgage, the mortgagee shall certify
to the Commissioner that:

(a) Priority of mortgage to liens. The
mortgage is prior to all mechanics’ and
materialmen’s liens filed of record, re-
gardless of when such liens attach, and
prior to all liens and encumbrances, or
defects which may arise except such
liens or other matters as may have
been approved by the Commissioner;

(b) Amount due. The amount stated in
the instrument of assignment is actu-
ally due and owing under the mort-
gage;

(c) Offsets or counterclaims. There are
no offsets or counterclaims thereto and
the mortgagee has a good right to as-
sign.

CLAIM PROCEDURE

§203.355 Acquisition of property.

(a) In general. Upon default of a mort-
gage, except as provided in paragraphs
(b) through (h) of this section, the
mortgagee shall take one of the follow-
ing actions within nine months from
the date of default, or within any addi-
tional time approved by the Secretary
or authorized by §8203.345 or 203.346.
For mortgages where the date of de-
fault is on or after March 1, 1997, the
mortgagee shall take one of the follow-
ing actions within six months of the
date of default or within such addi-
tional time approved by HUD or au-
thorized by §§203.345 or 203.346:

(1) Obtain a deed in lieu of fore-
closure (see 8§203.357, 203.389, and
203.402(f) of this part) with title being
taken in the name of the mortgagee or
the Secretary; or

(2) Enter into a special forbearance
agreement under §203.614;

(3) Complete a refinance of the mort-
gage under §203.43(c);

(4) Complete a modification of the
mortgage under §203.616;

(5) Complete an assumption under
§203.512; or

(6) Commence foreclosure.

(b) Vacant or abandoned property.
With respect to defaulted mortgages on
vacant or abandoned property, if the
mortgagee discovers, or should have
discovered, that the property is vacant
or abandoned, the mortgagee must
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commence foreclosure within the later
of 120 days after the date the property
became vacant, or 60 days after the
date the property is discovered, or
should have been discovered, to be va-
cant or abandoned; but no later than
the number of months from the date of
default as provided in paragraph (a) of
this section. The mortgagee must not
delay foreclosure on vacant or aban-
doned property because of the require-
ments of §203.606.

(c) Prohibition of foreclosure within
time limits. If the laws of the State iIn
which the mortgaged property is lo-
cated, or Federal bankruptcy law:

(1) Do not permit the commencement
of foreclosure within the time limits
described in paragraphs (a), (b), (g), and
(h) of this section, the mortgagee must
commence foreclosure within 60 days
after the expiration of the time during
which foreclosure is prohibited; or

(2) Require the prosecution of a fore-
closure to be discontinued, the mortga-
gee must recommence the foreclosure
within 60 days after the expiration of
the time during which foreclosure is
prohibited.

(d) Property located on Indian land.
Upon default of a mortgage on property
located on Indian land insured pursu-
ant to section 248 of the National Hous-
ing Act (see §203.43h of this part), the
mortgagee must comply with
§§203.350(b) and 204.664 of this part.

(e) Property located on Hawaiian home
lands. Upon default of a mortgage on
property located on Hawaiian home
lands insured pursuant to section 247 of
the National Housing Act (see §203.43i
of this part), the mortgagee must com-
ply with 8§203.350(c) and 203.665 of this
part.

(f) Property located on the Allegany
Reservation of the Seneca Nation of Indi-
ans. Upon default of a mortgage on
property located on the Allegany Res-
ervation of the Seneca Nation of Indi-
ans authorized by section 203(q) of the
National Housing Act (see §203.43j of
this part), the mortgagee must comply
with §§203.350(d) and 203.666 of this
part, unless the mortgagor and the les-
sor have executed a lease renewal or a
new lease either with a term of not less
than five years beyond the maturity
date of the mortgage, or with a term
established by arbitration award. If a
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lease renewal or new lease has been ex-
ecuted, the mortgagee must comply
with paragraph (a) of this section.

(g) Pre-foreclosure sale procedure.
Within 60 days of the end of a mortga-
gor’s participation in the pre-fore-
closure sale procedure, or within the
time limit described in paragraph (a) of
this section, whichever is later, if no
closing of an approved pre-foreclosure
sale has occurred, the mortgagee must
obtain a deed in lieu of foreclosure,
with title being taken in the name of
the mortgagee or the Secretary, or
commence foreclosure. The end-of-par-
ticipation date is defined as:

(1) Four months after the date of
commencement of participation, if
there is no signed Contract of Sale at
that time, unless extended by the Com-
missioner;

(2) Six months after the date of com-
mencement of participation, if there is
a signed contract but settlement has
not occurred by that date, unless ex-
tended by the Commissioner;

(3) The date the mortgagee is notified
of the mortgagor’s withdrawal from
the Pre-foreclosure Sale procedure; or

(4) The date of the letter sent by the
mortgagee to the mortgagor prior to
the expiration of the customary par-
ticipation period, terminating the
mortgagor’s opportunity to participate
in the Pre-foreclosure Sale procedure.

(h) Special forbearance. If the mortga-
gor fails to meet the requirements of a
special forbearance under §203.614 and
the failure continues for 60 days, the
mortgagee must commence foreclosure
within the time limit described in
paragraph (a) of this section or 90 days
after the mortgagor’s failure to meet
the special forbearance requirements.

[57 FR 47970, Oct. 20, 1992, as amended at 59
FR 50143, Sept. 30, 1994; 60 FR 57678, Nov. 16,
1995; 61 FR 35018, July 3, 1996]

EFFECTIVE DATE NOTE: At 62 FR 9930, Mar.
5, 1997, in §203.355, the last sentence of para-
graph (a) introductory text was suspended,
effective Feb. 28, 1997.

§203.356 Notice of foreclosure and
pre-foreclosure sale; reasonable
diligence requirements.

(a) Notice of foreclosure and pre-fore-
closure sale. The mortgagee must give
notice to the Secretary, in a format
prescribed by the Secretary, within 30
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days after the institution of fore-
closure proceedings. The mortgagee
must give notice to the Secretary, in a
format prescribed by the Secretary,
within the time-frame prescribed by
the Secretary, of the acceptance of any
mortgagor into the pre-foreclosure sale
procedure.

(b) Reasonable diligence. The mortga-
gee must exercise reasonable diligence
in prosecuting the foreclosure proceed-
ings to completion and in acquiring
title to and possession of the property.
A time frame that is determined by the
Secretary to constitute ‘‘reasonable
diligence’ for each State is made avail-
able to mortgagees.

[61 FR 36265, July 9, 1996]

§203.357 Deed in lieu of foreclosure.

(a) Mortgagors owning one property. In
lieu of instituting or completing a fore-
closure, the mortgagee may acquire
property from one other than a cor-
porate mortgagor by voluntary convey-
ance from the mortgagor who certifies
that he does not own any other prop-
erty subject to a mortgage insured or
held by FHA. Conveyance of the prop-
erty by deed in lieu of foreclosure is ap-
proved subject to the following require-
ments:

(1) The mortgage is in default at the
time the deed is executed and deliv-
ered;

(2) The credit instrument is cancelled
and surrendered to the mortgagor;

(3) The mortgage is satisfied of
record as a part of the consideration
for such conveyance;

(4) The deed from the mortgagor con-
tains a covenant which warrants
against the acts of the grantor and all
claiming by, through, or under him and
conveys good marketable title;

(5) The mortgagee transfers to the
Commissioner good marketable title
accompanied by satisfactory title evi-
dence.

(b) Corporate mortgagors. A mortgagee
may accept a deed in lieu of foreclosure
from a corporate mortgagor in compli-
ance with the requirements of para-
graph (a) of this section, if the mortga-
gee obtains the prior written consent
of the Commissioner.

(c) Mortgagors owning more than one
property. The mortgagee may accept a
deed in lieu of foreclosure in compli-

§203.359

ance with the provisions of paragraph
(a) of this section, from an individual
who owns more than one property
which is subject to a mortgage insured
or held by the FHA if the mortgagee
obtains the prior written consent of
the Commissioner.

§203.358 Direct conveyance of prop-
erty.

In acquiring the property or convey-
ing the property to the Commissioner
the mortgagee may arrange for the
deed to be made directly to the Com-
missioner from the mortgagor or other
grantor. The mortgagee shall be re-
sponsible for determining that such
conveyance will comply with all of the
provisions of this part conveying good
marketable title and satisfactory title
evidence.

§203.359 Time of conveyance to the
Secretary.

(a) For mortgages insured under firm
commitments issued prior to November 19,
1992 or under direct endorsement process-
ing where the credit worksheet was signed
by the mortgagee’s approved underwriter
prior to November 19, 1992. After acquir-
ing good marketable title to and pos-
session of the property the mortgagee
must transfer the property to the Sec-
retary:

(1) Within 30 days after acquiring
possession of the mortgaged property
by foreclosure or other means; or

(2) Within such further time as may
be necessary to complete the title ex-
amination and perfect the title.

(b) For mortgages insured under firm
commitments issued on or after November
19, 1992, or under direct endorsement proc-
essing where the credit worksheet was
signed by the mortgagee’s underwriter on
or after November 19, 1992—(1) Convey-
ance by the mortgagee. The mortgagee
must acquire good marketable title
and transfer the property to the Sec-
retary within 30 days of the later of:

(i) Filing for record the foreclosure
deed;

(ii) Recording date of deed in lieu of
foreclosure;

(iif) Acquiring possession of the prop-
erty;

(iv) Expiration of the redemption pe-
riod; or
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(v) Such further time as the Sec-
retary may approve in writing.

(2) Direct conveyance. In cases where
the mortgagee arranges for a direct
conveyance of the property to the Sec-
retary, the mortgagee must ensure
that the property is transferred to the
Secretary within 30 days of the reason-
able diligence time frame specified in
§203.356 of this part.

[57 FR 47971, Oct. 20, 1992, as amended at 61
FR 36453, July 10, 1996]

§203.360 Notice of property transfer
or pre-foreclosure sale and applica-
tion for insurance benefits.

(a) On the date the deed is filed for
record the mortgagee shall notify the
Commissioner on a form prescribed by
him of the filing of such conveyance
and shall assign, without recourse or
warranty any or all claims which the
mortgagee has acquired in connection
with the mortgage transaction, and as
a result of the foreclosure proceedings
or other means by which the mortga-
gee acquired or conveyed such prop-
erty, except such claims as may have
been released with the approval of the
Commissioner.

(b) Within 30 days of the closing of an
approved pre-foreclosure sale, the
mortgagee shall notify the Commis-
sioner on a form prescribed by him of
the pre-foreclosure sale.

[36 FR 24508, Dec. 22, 1971, as amended at 59
FR 50144, Sept. 30, 1994]

§203.361 Acceptance of property by
Commissioner.

Upon receipt of notice of property
transfer the Commissioner shall accept
title to and possession of the property
as of the date of the filing for record of
the deed to the Commissioner, subject
to compliance with the regulations in
this part.

§203.362 Conditions for withdrawal of
application for insurance benefits.

With the consent of the Commis-
sioner, a mortgagee may withdraw an
application for insurance benefits if
the mortgagee agrees that it will:

(a) Accept a reconveyance of the
property under a deed which warrants
against the acts of the Commissioner
and all claiming by, through, or under
him; and
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(b) Promptly file a reconveyance for
record; and

(c) Accept without continuation the
title evidence which it furnished the
Commissioner; and

(d) Reimburse the Commissioner for
property expenditures as set forth in
§203.364.

§203.363 Effect of noncompliance with
regulations.

(a) For mortgages insured under firm
commitments issued prior to November 19,
1992 or under direct endorsement process-
ing where the credit worksheet was signed
by the mortgagee’s approved underwriter
prior to November 19, 1992. If, for any
reason, the mortgagee fails to comply
with the regulations in this subpart,
the Secretary may hold processing of
the application for insurance benefits
in abeyance for a reasonable time in
order to permit the mortgagee to com-
ply, or, in the alternative, the Sec-
retary may reconvey title to the prop-
erty to the mortgagee, in which event
the application for insurance benefits
shall be considered as cancelled with-
out prejudice to the rights of the mort-
gagee to reapply for insurance benefits
at a subsequent date.

(b) For mortgages insured under firm
commitments issued on or after November
19, 1992, or under direct endorsement proc-
essing where the credit worksheet was
signed by the mortgagee’s underwriter on
or after November 19, 1992. If, for any
reason, the mortgagee fails to comply
with the regulations in this subpart,
the Secretary may hold processing of
the application for insurance benefits
in abeyance for a reasonable time in
order to permit the mortgagee to com-
ply. In the alternative to holding proc-
essing in abeyance, the Secretary may
reconvey title to the property to the
mortgagee, in which event the applica-
tion for insurance benefits shall be con-
sidered as cancelled and the mortgagee
shall refund the insurance benefits to
the Secretary as well as other funds re-
quired by §203.364 of this part. The
mortgagee may reapply for insurance
benefits at a subsequent date; provided,
however, that the mortgagee may not
be reimbursed for any expenses in-
curred in connection with the property
after it has been reconveyed by the
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Secretary, or paid any debenture inter-
est accrued after the date of initial
conveyance or after the date convey-
ance was required by §203.359 of this
part, whichever is earlier, and there
will be deducted from the insurance
benefits any reduction in the Sec-
retary’s estimate of the value of the
property occurring from the time of re-
conveyance to the time of reapplica-
tion.

[57 FR 47971, Oct. 20, 1992, as amended at 61
FR 36453, July 10, 1996]

§203.364 Mortgagee’s liability  for
property expenditures.

Where the Secretary acquires a prop-
erty and thereafter it becomes nec-
essary for the Secretary to reconvey
the property to the mortgagee due to
the mortgagee’s noncompliance with
these regulations or the application for
insurance benefits is withdrawn with
the consent of the Secretary, the mort-
gagee shall reimburse the Secretary for
all expenses incurred in connection
with such acquisition and reconvey-
ance. The reimbursement shall include
interest on the amount of insurance
benefits refunded by the mortgagee
from the date the insurance benefits
were paid to the date of refund at an
interest rate set in conformity with
the Treasury Fiscal Requirements
Manual, and the Secretary’s cost of
holding the property, accruing on a
daily basis, from the date the deed to
the Secretary was filed for record to
the date of reconveyance. These costs
are based on the Secretary’s estimate
of the taxes, maintenance and operat-
ing expenses of the property, and ad-
ministrative expenses. Appropriate ad-
justments shall be made by the Sec-
retary on account of any income re-
ceived from the property.

[57 FR 47971, Oct. 20, 1992]

§203.365 Documents and information
to be furnished the Secretary;
claims review.

(a) Items to be furnished the Secretary.
Within 45 days after the deed is filed
for record, in the case of a conveyance
claim; or, in the case of a claim arising
from a pre-foreclosure sale, within 30
days after the closing of the pre-fore-
closure sale, unless extended by the

§203.365

Commissioner, the mortgagee must
forward to the Secretary:

(1) A copy of the deed to the Sec-
retary that has been filed for record
and the title evidence continued so as
to include recordation of the deed; or
evidence, as prescribed by the Sec-
retary, of the closing of the pre-fore-
closure sale.

(2) Fiscal data pertaining to the
mortgage transaction.

(3) Any additional information or
data that the Secretary may require.

(b) Items to be retained by mortgagee.
The mortgagee must retain all cash
amounts, held or deposited for the ac-
count of the mortgagor or to which it
is entitled under the mortgage trans-
action, that have not been applied in
reduction of the principal mortgage in-
debtedness.

(c) Claim file to be maintained by mort-
gagee. (1) The Secretary may verify the
accuracy of information regarding the
insurance claim either before payment
of the claim or after payment by peri-
odic reviews of the mortgagee’s
records. Mortgagees must reimburse
the Secretary for any claim and inter-
est overpaid because of incorrect, un-
supported, or inappropriate informa-
tion provided by the mortgagee, or be-
cause of failure to provide correct in-
formation.

(2) Mortgagees must maintain a
claim file containing documentation
supporting all information submitted
for claim payment for at least three
years after a claim has been paid. All
claim files for claims paid during a pe-
riod relating to an unresolved or ongo-
ing claim review must be maintained
until final resolution of such review.
Information to be maintained in the
claim file includes receipts covering all
disbursements as required by the fiscal
data form, ledger cards covering the
mortgage transaction, and any addi-
tional information or data relevant to
the mortgage transaction or insurance
claim.

(3) The Secretary may review any
claim file at any time during the three-
year period after the claim has been
paid. Denial of access to any files will
be grounds for withdrawal of the mort-
gagee’s approved lender status, debar-
ment by the Secretary, or immediate
suspension of all claim payments.
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(4) Within 24 hours of a request by
the Secretary, a mortgagee must make
available for review, or forward to the
Secretary, hard copies of identified
claim files.

(d) Statistical sampling. HUD may use
statistical sampling in selecting claims
to be reviewed and in determining the
amount due the Secretary because of
overpayment.

[57 FR 47972, Oct. 20, 1992, as amended at 59
FR 50144, Sept. 30, 1994]

§203.366 Conveyance of marketable

title.

(a) Satisfactory conveyance of title and
transfer of possession. The mortgagee
shall tender to the Commissioner a sat-
isfactory conveyance of title and trans-
fer of possession of the property. The
deed or other instrument of convey-
ance shall convey good marketable
title to the property, which shall be ac-
companied by title evidence satisfac-
tory to the Commissioner.

(b) Conveyance of property without
good marketable title. (1) For mortgages
insured under firm commitments is-
sued on or after November 19, 1992, or
under direct endorsement processing
where the credit worksheet was signed
by the mortgagee’s underwriter on or
after November 19, 1992, if the title to
the property conveyed by the mortga-
gee to the Secretary is not good and
marketable, the mortgagee must cor-
rect any title defect within 60 days
after receiving notice from the Sec-
retary, or within such further time as
the Secretary may approve in writing.

(2) If the defect is not corrected with-
in 60 days, or such further time as the
Secretary approves in writing, the
mortgagee must reimburse the Sec-
retary for HUD’s costs of holding the
property, accruing on a daily basis, and
interest on the amount of insurance
benefits paid to the mortgagee at an
interest rate set in conformity with
the Treasury Fiscal Requirements
Manual from the date of such notice to
the date the defect is corrected or until
the Secretary reconveys the property
to the mortgagee, as described in para-
graph (b)(3) of this section. The daily
holding costs to be charged a mortga-
gee shall include the costs specified in
§203.364 of this part.
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(3) If the title defect is not corrected
within a reasonable time, as deter-
mined by HUD, the Secretary will,
after notice, reconvey the property to
the mortgagee and the mortgagee must
reimburse the Secretary in accordance
with §§203.363 and 203.364 of this part.

[36 FR 24508, Dec. 22, 1971, as amended at 57
FR 47972, Oct. 20, 1992; 61 FR 36453, July 10,
1996]

§203.367 Contents of deed and sup-
porting documents.

The deed and supporting accompany-
ing documents shall be as follows:

(a) Deed. A deed conveying the prop-
erty to the Federal Housing Commis-
sioner. The deed shall:

(1) Contain covenants which warrant
title against acts of the grantor, and
all claiming by, through, or under said
grantor, if the grantor is the mortga-
gee or mortgagor; if the grantor is a
party other than the mortgagee or
mortgagor, the special warranty cov-
enants may be limited or amended to
accord with the law of the particular
jurisdiction.

(2) Recite nominal consideration, if
such recital is adequate under the laws
of the State in which the property is
located or such other consideration as
may be necessary to support the deed.

(b) Maps or survey. A map or diagram
showing property location with ref-
erence to public streets or roads or a
survey, if available. When a part of the
property has been taken by condemna-
tion proceedings or conveyance in lieu
of condemnation, a map or diagram
showing the part taken and the prop-
erty remaining is required.

(c) Credit documents. The original
credit and security instruments, if
available or a deficiency judgment, if
any, duly assigned or endorsed by the
mortgagee, without recourse, to the
Commissioner.

§203.368 Claims without conveyance
procedure.

(a)(1) The requirements of this sec-
tion apply to any insured mortgage
subject to this subpart which was ei-
ther insured pursuant to:

(i) A conditional commitment issued
on or after November 30, 1983 or, as ap-
propriate,
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(ii) An application for mortgage in-
surance endorsement under the Single
Family Direct Endorsement Program,
as provided in §203.255(b), where the
property appraisal report was signed by
the mortgagee’s underwriter on or
after November 30, 1983.

(2) The requirements of this section
shall also apply to any other mort-
gages subject to this subpart where the
mortgagee elects to provide the notice
to HUD required by paragraph (d) of
this section.

(b) Notwithstanding the provisions of
paragraph (a) of this section, the re-
quirements of this section do not apply
if the mortgaged property has been
damaged as set out in §203.378.

(c) Nothing in this section shall af-
fect any rights or obligations arising
under the procedures set forth in sub-
part C of this part.

(d) After initiating proceedings to
foreclose an insured mortgage within
the coverage of paragraph (a)(1) of this
section by judicial, statutory, or other
means authorized by the mortgage in-
strument, the mortgagee shall furnish
notice of the foreclosure to the Com-
missioner, containing such information
as shall be prescribed by the Commis-
sioner, together with a copy of the no-
tice of sale, on or before the date of
first publication, posting, or other no-
tice. The mortgagee foreclosing an in-
sured mortgage subject to this subpart
and within the coverage of paragraph
(a)(2) of this section may elect to be-
come subject to this section by provid-
ing such notices to the Commissioner
in accordance with the preceding sen-
tence.

(e) Where notice of the foreclosure
sale is provided pursuant to paragraph
(d) of this section, the Commissioner
may elect to cause the mortgaged prop-
erty to be appraised and to give writ-
ten notice to the mortgagee, not less
than five days prior to the date of the
foreclosure sale, of the Commissioner’s
estimate of the fair market value of
the mortgaged property, less adjust-
ments as the Commissioner may deem
appropriate (which may include, with-
out limitation, the Commissioner’s es-
timate of holding costs and resale costs
that would be incurred if title to the
mortgaged property were conveyed to
the Commissioner). Such amount is re-

§203.368

ferred to hereafter as the ‘““Commis-
sioner’s adjusted fair market value.”

(f) If the Commissioner fails to pro-
vide notice of the Commissioner’s ad-
justed fair market value to the mortga-
gee not less than five days prior to the
scheduled date of foreclosure sale, this
section shall have no further applica-
tion and §§203.355 through 203.367 shall
apply: Provided, that a mortgagee
which receives the Commissioner’s no-
tice at any time prior to the fore-
closure sale may waive late receipt by
so notifying the Commissioner, in
which case this section shall apply.

(g) If the Commissioner provides no-
tice of the Commissioner’s adjusted
fair market value in accordance with
paragraph (e) of this section the follow-
ing shall be applicable:

(1) The mortgagee shall tender a bid
at the foreclosure sale in the amount of
the Commissioner’s adjusted fair mar-
ket value.

(2) If the mortgagee acquires title to
the mortgaged property pursuant to a
bid at foreclosure sale in an amount
equal to the Commissioner’s adjusted
fair market value, the mortgagee may
elect to retain title to the property and
to file a claim for the insurance bene-
fits computed as provided in §203.401(b).

(3) If a party other than the mortga-
gee acquires title to the mortgaged
property either pursuant to a bid at
foreclosure sale or through the redemp-
tion of the property in an amount not
less than the Commissioner’s adjusted
fair market value, the mortgagee may
file a claim for the insurance benefits
computed as provided in §203.401(b).

(4) If the mortgagee acquires title to
the mortgaged property pursuant to a
bid at foreclosure sale in an amount in
excess of the Commissioner’s adjusted
fair market value, the mortgagee is
deemed to have elected to retain title
to the property and is limited to filing
a claim for the insurance benefits com-
puted as provided in §203.401(b). In the
event the mortgagee can show good
cause for having bid an amount in ex-
cess of the Commissioner’s adjusted
fair market value, the Commissioner
may, at his discretion, waive the provi-
sions of this subparagraph and allow
the mortgagee to convey title to the
Commissioner and file a claim for the
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insurance benefits computed as pro-
vided in §203.401(a). A mortgagee which
has elected to follow the provisions of
this section pursuant to paragraph
(a)(2) of this section and bids an
amount in excess of the Commis-
sioner’s adjusted fair market value
shall not be subject to the provisions of
this subparagraph, and may elect to re-
tain or convey title in filing a claim
for the insurance benefits.

(5) In any other case, the mortgagee
may file a claim for insurance benefits
only upon conveyance of title to the
mortgaged property to the Commis-
sioner.

(h) If the Commissioner provides
timely notice of the Commissioner’s
adjusted fair market value in accord-
ance with paragraph (e), the Commis-
sioner may require the mortgagee to
advertise the upcoming sale in addition
to the standard legal notices which
may be required by state law.

(i) Where a mortgagee files a claim
for the insurance benefits without con-
veying title to the property to the
Commissioner, as authorized by this
section:

(1) Sections 203.358 through 203.367
shall not be applicable.

(2) The mortgagee shall assign to the
Commissioner, without recourse or
warranty, any or all claims which the
mortgagee has acquired in connection
with the mortgage transaction and as a
result of the foreclosure proceedings or
other means by which the mortgagee
or party other than the mortgagee ac-
quired such property, except such
claims as may have been released with
the approval of the Commissioner.

(3) The mortgagee shall forward to
the Commissioner:

(i) Fiscal data pertaining to the
mortgage transaction;

(ii) The original credit and security
instruments, if available, or a defi-
ciency judgment, if any, duly assigned
or endorsed by the mortgagee, without
recourse, to the Commissioner; and

(iii) Any additional information or
data which the Commissioner may re-
quire.

(4) The mortgagee shall retain all
cash amounts held or deposited for the
account of the mortgagor or to which
the mortgagee is entitled under the
mortgage transaction that have not
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been applied in reduction of the prin-
cipal mortgage indebtedness. Cash
amounts shall be itemized and de-
ducted from the claim pursuant to
§203.403. Receipts for disbursements are
to be retained by the mortgagee and
are to be made available upon request
by the Commissioner.

(5) The mortgagee shall file its claim:

(i) Within 30 days after the mortga-
gee acquired good marketable title to
the property; or

(ii) Within 30 days after a party other
than the mortgagee acquired good mar-
ketable title to the property; or

(iii) In redemption States, within 30
days after the mortgagor or another
party redeemed the property or the re-
demption period has expired; or

(iv) Within such other time as may
be determined by the Commissioner.

(6) In any case in which the insurance
benefits paid include, pursuant to
§203.402(c), hazard insurance premiums
paid by the mortgagee, the portion of
the hazard insurance premium alloca-
ble to the period after acquisition of
title by the mortgagee or a third party
shall be deducted from the mortgage
insurance benefits otherwise payable.

(Approved by the Office of Management and
Budget under control number 2502-0347)

[52 FR 1327, Jan. 13, 1987, as amended at 61
FR 36453, July 10, 1996]

§203.369 Deficiency judgments.

(a) Mortgages insured on or after
March 28, 1988. (1) For mortgages in-
sured pursuant to firm commitments
issued on or after March 28, 1988, or
pursuant to direct endorsement proc-
essing where the credit worksheet was
signed by the mortgagee’s underwriter
on or after March 28, 1988, the Sec-
retary may require the mortgagee dili-
gently to pursue a deficiency judgment
in connection with any foreclosure.
With respect to claims filed for insur-
ance benefits on such mortgages, any
judgment obtained by the mortgagee
must be assigned to the Secretary.

(2) In cases where the Secretary re-
quires the pursuit of a deficiency judg-
ment and provides the mortgagee with
the Secretary’s estimate of the fair
market value of the property, less ad-
justments, in accordance with
§203.368(e) of this part, the mortgagee
must tender a bid at the foreclosure
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sale in that amount, and must take all
other appropriate steps in accordance
with State law to obtain a deficiency
judgment.

(b) Mortgages insured before March 28,
1988. For mortgages insured pursuant
to firm commitments issued before
March 28, 1988, or pursuant to direct
endorsement processing where the
credit worksheet was signed by the
mortgagee’s underwriter before March
28, 1988, the Secretary may request
that the mortgage diligently pursue a
deficiency judgment in connection
with the foreclosure. With respect to
claims filed for insurance benefits on
such mortgages, any judgment ob-
tained by the mortgagee must be as-
signed to the Secretary.

(c) In cases where pursuit of a defi-
ciency judgment is requested or re-
quired under this section, the Commis-
sioner, where the Commissioner deter-
mines it appropriate under State law
requirements, may extend the other-
wise applicable period of time within
which a deficiency judgment (and other
claims against the mortgagor) and re-
lated credit documents must be as-
signed to the Commissioner under
§203.360, §203.367 or §203.368 of this sub-
part.

(d) In addition to meeting the re-
quirements of §203.356, in cases where
the Commissioner determines it nec-
essary because of State law require-
ments, the Commissioner may also re-
quire (or request, as the Commissioner
may determine) the mortgagee to pro-
vide the Commissioner with notice of
the mortgagee’s intent to institute
foreclosure proceedings a reasonable
amount of time before proceedings are
instituted, in order that the Commis-
sioner may be able effectively to re-
quire or request the mortgagee, in ap-
propriate cases, to seek a deficiency
judgment.

(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 2535-0093)

[53 FR 4387, Feb. 16, 1988, as amended at 57
FR 47972, Oct. 20, 1992; 61 FR 36453, July 10,
1996]

§203.370 Pre-foreclosure sales.

(a) General. HUD will pay FHA insur-
ance benefits to mortgagees in cases

§203.371

where, in accordance with all regula-
tions and procedures applicable to pre-
foreclosure sales, the mortgaged prop-
erty is sold by the mortgagor, after de-
fault and prior to foreclosure, at its cur-
rent fair market value (less adjust-
ments as the Commissioner may deem
appropriate) but for less than the mort-
gage loan amount currently outstand-
ing.

(b) Notification of mortgagor. The
mortgagee shall give notice, according
to prescribed procedures, of the oppor-
tunity to be considered for the pre-
foreclosure sale procedure to each
mortgagor in default. All notices to
mortgagors must be in an accessible
format, if requested, or if required by
the person’s known disability, as re-
quired by 24 CFR part 9.

(c) Eligibility for the Pre-foreclosure
Sale Procedure. In order to be consid-
ered for the pre-foreclosure sale proce-
dure, a mortgagor:

(1) Must be an owner occupant in a
single family residence that is security
for a mortgage insured under this part,
unless otherwise prescribed by the Sec-
retary.

(2) Must have an account in default,
for such period as determined by the
Secretary, which default is the result
of an adverse and unavoidable financial
situation.

(3) Must have, at the time applica-
tion is made to pursue a pre-fore-
closure sale, a mortgaged property
whose current fair market value, com-
pared to the amount needed to dis-
charge the mortgage, meets the cri-
terion established by the Secretary,
unless a variance is granted by the Sec-
retary.

(4) Must have received homeowner-
ship counseling, as defined by the Sec-
retary, and have executed a certifi-
cation to that effect.

[59 FR 50144, Sept. 30, 1994, as amended at 61
FR 35018, July 3, 1996]

§203.371 Partial claim.

(a) General. Notwithstanding the con-
veyance, sale or assignment require-
ments for payment of a claim else-
where in this part, HUD will pay par-
tial FHA insurance benefits to mortga-
gees after a period of forbearance, the
maximum length of which HUD will
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prescribe, and in accordance with this
section.

(b) Requirements. The following condi-
tions must be met for payment of a
partial claim:

(1) The mortgage has been delinquent
for at least 4 months or such other
time prescribed by HUD;

(2) The amount of the arrearage has
not exceeded the equivalent of 12
monthly mortgage payments;

(3) The mortgagor is able to resume
making full monthly mortgage pay-
ments;

(4) The mortgagor is not financially
able to make sufficient additional pay-
ments to repay the arrearage within a
time specified by HUD; and

(5) The mortgagor is not financially
able to support monthly mortgage pay-
ments on a modified mortgage or on a
refinanced mortgage in which the total
arrearage is included.

(c) Repayment of the subordinate lien.
The mortgagor must execute a mort-
gage in favor of HUD with terms and
conditions acceptable to HUD for the
amount of the partial claim under
§203.414(a). HUD may require the mort-
gagee to be responsible for servicing
the subordinate mortgage on behalf of
HUD.

(d) Application for insurance benefits.
Along with the prescribed application
for partial claim insurance benefits,
the mortgagee shall forward to HUD
the original credit and security instru-
ments required by paragraph (c) of this
section.

[61 FR 35018, July 3, 1996]
CONDITION OF PROPERTY
§§203.375—203.376 [Reserved]

§203.377 Inspection and preservation
of properties.

The mortgagee, upon learning that a
property subject to a mortgage insured
under this part is vacant or abandoned,
shall be responsible for the inspection
of such property at least monthly, if
the loan thereon is in default. When a
mortgage is in default and a payment
thereon is not received within 45 days
of the due date, and efforts to reach the
mortgagor by telephone within that pe-
riod have been unsuccessful, the mort-
gagee shall be responsible for a visual
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inspection of the security property to
determine whether the property is va-
cant. The mortgagee shall take reason-
able action to protect and preserve
such security property when it is deter-
mined or should have been determined
to be vacant or abandoned until its
conveyance to the Secretary, if such
action does not constitute an illegal
trespass. ‘‘Reasonable action’ includes
the commencement of foreclosure
within the time required by §203.355(b)
of this part.

[57 FR 47972, Oct. 20, 1992]

§203.378 Property condition.

(a) Condition at time of transfer. When
the property is transferred, or a mort-
gage is assigned to the Commissioner,
the property shall be undamaged by
fire, earthquake, flood, or tornado, ex-
cept as set forth in this subpart.

(b) Damage to property by waste. The
mortgagee shall not be liable for dam-
age to the property by waste commit-
ted by the mortgagor, its heirs, succes-
sors or assigns in connection with
mortgage insurance claims paid on or
after July 2, 1968.

(c) Mortgagee responsibility. The mort-
gagee shall be responsible for:

(1) Damage by fire, flood, earthquake,
hurricane, or tornado;

(2) Damage to or destruction of secu-
rity properties on which the loans are
in default and which properties are va-
cant or abandoned, when such damage
or destruction is due to the mortga-
gee’s failure to take reasonable action
to inspect, protect and preserve such
properties as required by §203.377 of
this part, as to all mortgages insured
on or after January 1, 1977; and

(3) As to all mortgages insured under
firm commitments issued on or after
November 19, 1992, or under direct en-
dorsement processing where the credit
worksheet was signed by the mortga-
gee’s underwriter on or after November
19, 1992, any damage of whatsoever na-
ture that the property has sustained
while in the possession of the mortgage
if the property is conveyed to the Sec-
retary without notice to and approval
by the Secretary as required by §203.379
of this part.

(d) Limitation. The mortgagee’s re-
sponsibility for property damage shall
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not exceed the amount of its insurance
claim as to a particular property.

[36 FR 34508, Dec. 22, 1971. Redesignated and
amended at 41 FR 49735, Nov. 10, 1976; 57 FR
47973, Oct. 20, 1992; 58 FR 32057, June 8, 1993;
61 FR 36265, July 9, 1996; 61 FR 36453, July 10,
1996]

§203.379 Adjustment for damage or
neglect.

(a) If the property has been damaged
by fire, flood, earthquake, hurricane,
or tornado, or, for mortgages insured
on or after January 1, 1977, the prop-
erty has suffered damage because of
the mortgagee’s failure to take action
as required by §203.377, the damage
must be repaired before conveyance of
the property or assignment of the
mortgage to the Secretary, except
under the following conditions:

(1) If the prior approval of the Sec-
retary is obtained, there will be de-
ducted from the insurance benefits the
Secretary’s estimate of the cost of re-
pairing the damage or any insurance
recovery received by the mortgagee,
whichever is greater.

(2) If the property has been damaged
by fire and was not covered by fire in-
surance at the time of the damage, or
the amount of insurance coverage was
inadequate to repair fully the damage,
only the amount of insurance recovery
received by the mortgagee, if any, will
be deducted from the insurance bene-
fits, provided the mortgagee certifies,
at the time that a claim is filed for in-
surance benefits, that:

(i) At the time the mortgage was in-
sured, the property was covered by fire
insurance in an amount at least equal
to the lesser of 100 percent of the insur-
able value of the improvements, or the
principal loan balance of the mortgage;
and

(ii) The insurer later cancelled this
coverage or refused to renew it for rea-
sons other than nonpayment of pre-
mium; and

(iii) The mortgagee made diligent
though unsuccessful efforts within 30
days of any cancellation or non-re-
newal of hazard insurance, and at least
annually thereafter, to secure other
coverage or coverage under a FAIR
Plan, in an amount described in para-
graph (a)(2)(i) of this section, or if cov-
erage to such an extent was unavail-

§203.379

able at a reasonable rate, the greatest
extent of coverage that was available
at a reasonable rate; and

(iv) The extent of coverage obtained
by the mortgagee in accordance with
paragraph (a)(2)(iii) of this section was
the greatest available at a reasonable
rate, or if the mortgagee was unable to
obtain insurance, none was available at
a reasonable rate; and

(v) The mortgagee took the actions
required by §203.377 of this part.

(3) The certification requirements set
out in paragraph (a)(2) of this section
apply to any mortgage insured by HUD
on or after September 22, 1980, for
which a claim has not been filed before
September 30, 1986. Any mortgage in-
sured on or after September 22, 1980, for
which a claim has been filed before
September 30, 1986, but the claim has
not been settled before that date, will
be governed by §203.379(b) (1986) Edition
as it existed immediately before Sep-
tember 30, 1986.

(4)(i) As used in this section, reason-
able rate means a rate that is not in ex-
cess of the rate or advisory rate set by
the principal State-licensed rating or-
ganization for essential property insur-
ance in the voluntary market, or if
coverage is available under a FAIR
Plan, the FAIR Plan rate.

(ii) If a State has neither a FAIR
Plan nor a State-licensed rating orga-
nization for essential property insur-
ance in the voluntary market, the
mortgagee must provide to the HUD
Field Office having jurisdiction, infor-
mation concerning the lowest rates
available from an insurer for the types
of coverage involved, with a request for
a determination of whether the rate is
reasonable. HUD will determine the
rate to be reasonable if it approximates
the rate assessed for comparable insur-
ance coverage applicable to similarly
situated properties in a State that of-
fers a FAIR Plan or maintains a State-
licensed rating organization.

(b) For mortgages insured under firm
commitments issued on or after No-
vember 19, 1992, or under direct en-
dorsement processing where the credit
worksheet was signed by the mortga-
gee’s underwriter on or after November
19, 1992, the provisions of paragraph (a)
of this section apply and, in addition, if
the property has been damaged during
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the time of the mortgagee’s possession
by events other than fire, flood, earth-
quake, hurricane, or tornado, or if it
was damaged notwithstanding reason-
able action by the mortgagee as re-
quired by §203.377 of this part, the
mortgagee must provide notice of such
damage to the Secretary and may not
convey until directed to do so by the
Secretary. The Secretary will either:

(1) Allow the mortgagee to convey
the property damaged; or

(2) Require the mortgagee to repair
the damage before conveyance, and the
Secretary will reimburse the mortga-
gee for reasonable payments not in ex-
cess of the Secretary’s estimate of the
cost of repair, less any insurance recov-
ery.

(¢) In the event the damaged prop-
erty is conveyed to the Secretary with-
out prior notice or approval as pro-
vided in paragraphs (a) or (b) of this
section, the Secretary may:

(1) After notice, reconvey the prop-
erty to the mortgagee and the mortga-
gee must reimburse the Secretary in
accordance with §§203.363 and 203.364 of
this part, or

(2) Require the mortgagee to reim-
burse the Secretary for the greater of
the Secretary’s estimate of the cost of
repair or any insurance recovery.

[57 FR 47973, Oct. 20, 1992, as amended at 61
FR 36265, July 9, 1996]

§203.380 Certificate of property condi-
tion.

(a) The mortgagee shall either:

(1) Certify that as of the date of the
filing of deed for record, or assignment
of the mortgage to the Secretary, the
property was:

(i) Undamaged by fire, flood, earth-
quake, hurricane or tornado; and

(i) As to mortgages insured or for
which commitments to insure were is-
sued on or after January 2, 1977,
undamaged due to failure of the mort-
gagee to take action as required by
§203.377; and

(iii) As to mortgages insured under
firm commitments issued on or after
November 19, 1992, or under direct en-
dorsement processing where the credit
worksheet was signed by the mortga-
gee’s underwriter on or after November
19, 1992, undamaged while the property
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was in the possession of the mortgage;
or

(2) Attach to its claim a copy of the
Secretary’s authorization to convey
the property in damaged condition.

(b) In the absence of evidence to the
contrary, the mortgagee’s certificate
or description of the damage shall be
accepted by the Secretary as establish-
ing the condition of the property, as of
the date of the filing of the deed or as-
signment of the mortgage.

[57 FR 47973, Oct. 20, 1992, as amended at 61
FR 36265, July 9, 1996; 61 FR 36453, July 10,
1996]

§203.381 Occupancy of property.

The mortgagee shall certify that the
property is vacant and contains no per-
sonal property as of the date of filing
for record of the deed to the Secretary
or that the Secretary has consented to
accept the property occupied.

[45 FR 59563, Sept. 10, 1980]

§203.382 Cancellation of hazard insur-
ance.

The mortgagee shall cancel any haz-
ard insurance policy as of the date of
the filing for record of the deed to the
Commissioner subject to the following
conditions:

(@) The amount of the return pre-
mium due the mortgagee because of
such cancellation may be calculated on
a ‘‘short-rate’” basis and reported on
fiscal data supporting the application
for debentures and the amount shall be
deducted from the total amount
claimed.

(b) If the mortgagee’s calculation of
the return premium is less than the ac-
tual return, the amount of the dif-
ference between the actual refund and
the calculated amount shall be remit-
ted to the Commissioner, accompanied
by the carrier’s or agent’s statement.

(c) If the mortgagee’s calculation of
the return premium is more than the
actual return, the mortgagee may file
with the Commissioner a claim, sup-
ported by the carrier’s or agent’s state-
ment of the amount of the refund,
whereupon the Commissioner shall
issue a check to the mortgagee in set-
tlement of the claim.
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PROPERTY TITLE TRANSFERS AND TITLE
WAIVERS

§203.385 Types of satisfactory title evi-
dence.

The following types of title evidence
shall be satisfactory to the Commis-
sioner:

(a) Fee or owner’s title policy. A fee or
owner’s policy of title insurance, a
guaranty or guarantee of title, or a
certificate of title, issued by a title
company, duly authorized by law and
qualified by experience to issue such
instruments. If an owner’s policy of
title insurance is furnished, it shall
show title in the Commissioner and
inure to the benefit of his successors in
office.

(b) Mortgagee’s policy of title insur-
ance. A mortgagee’s policy of title in-
surance supplemented by an Abstract
and an Attorney’s Certificate of Title
covering the period subsequent to the
date of the mortgage, the terms of the
policy shall be such that the liability
of the title company will continue in
favor of the Commissioner after title is
conveyed to him. The policy may be
drawn in favor of the mortgagee and
the Federal Housing Commissioner, ‘‘as
their interests may appear’, with the
consent of the title company endorsed
thereon;

(c) Abstract and legal opinion. An ab-
stract of title prepared by an abstract
company or individual engaged in the
business of preparing abstracts of title
and accompanied by the legal opinion
as to the quality of such title signed by
an attorney at law experienced in ex-
amination of titles. If title evidence
consists of an Abstract and an Attor-
ney’s Certificate of Title, the search
shall extend for at least forty years
prior to the date of the Certificate to a
well recognized source of good title;

(d) Torrens of similar certificate. A
Torrens or similar title certificate; or

(e) Title standard of U.S. or State gov-
ernment. Evidence of title conforming
to the standards of a supervising
branch of the Government of the Unit-
ed States or of any State or Territory
thereof.

§203.386 Coverage of title evidence.

Evidence of title shall be executed as
of a date to include the recordation of

§203.389

the deed to the Commissioner. The evi-
dence of title shall show that according
to the public records, there are not, at
such date, any outstanding prior liens,
including any past-due and unpaid
ground rents, general taxes or special
assessments.

§203.387 Acceptability of customary
title evidence.

If the title and title evidence are
such as to be acceptable to prudent
lending institutions and leading attor-
neys generally in the community in
which the property is situated, such
title and title evidence shall be satis-
factory to the Secretary and shall be
considered as good and marketable. In
cases of disagreement, the Secretary
will make the final decision.

[57 FR 47974, Oct. 20, 1992]

§203.389 Waived title objections.

The Commissioner shall not object to
title by reason of the following mat-
ters:

(a) Violations of a restriction based
on race, color or creed, even where
such restriction provides for a penalty
of reversion or forfeiture of title or a
lien for liquidated damage.

(b)(1) Customary easements for pub-
lic utilities, party walls, driveways,
and other purposes.

(2) Easements for public utilities
along one or more of the property lines
and extending not more than 10 feet
therefrom and for drainage or irriga-
tion ditches along the rear 10 feet of
the property, provided the exercise of
the rights thereunder do not interfere
with any of the buildings or improve-
ments located on the subject property.

(c) Easements for underground con-
duits which are in place and do not ex-
tend under any buildings on the subject
property;

(d) Mutual easements for joint drive-
ways constructed partly on the subject
property and partly on adjoining prop-
erty, provided the agreements creating
such easements are of record;

(e) Encroachments on the subject
property by improvements on adjoining
property where such encroachments do
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not exceed 1 foot, provided such en-
croachments do not touch any build-
ings or interfere with the use of any
improvements on the subject property;

(f) Encroachments on adjoining prop-
erty by eaves and overhanging projec-
tions attached to improvements on
subject property where such encroach-
ments do not exceed 1 foot.

(g9) Encroachments on adjoining prop-
erty by hedges, wooden or wire fences
belonging to the subject property;

(h) Encroachments on adjoining prop-
erty by driveways belonging to subject
property where such encroachments do
not exceed 1 foot, provided there exists
a clearance of at least 8 feet between
the buildings on the subject property
and the property line affected by the
encroachment;

(i) Variations between the length of
the subject property lines as shown on
the application for insurance and as
shown by the record or possession
lines, provided such variations do not
interfere with the use of any of the im-
provements on the subject property
and do not involve a deficiency of more
than 2 percent with respect to the
length of the front line or more than 5
percent with respect to the length of
any other line;

() Encroachments by garages or im-
provements other than those which are
attached to or a portion of the main
dwelling structure over easements for
public utilities, provided such en-
croachment does not interfere with the
use of the easement or the exercise of
the rights of repair and maintenance in
connection therewith;

(k) Violations of cost or set back re-
strictions which do not provide a pen-
alty of reversion or forfeiture of title,
or a lien for liquidated damages which
may be superior to the lien of the in-
sured mortgage. Violations of such re-
strictions which do provide for such
penalties, provided such penalty rights
have been duly released or subordi-
nated to the lien of the insured mort-
gage, or provided a policy of title in-
surance is furnished expressly insuring
the Commissioner against loss by rea-
son of such penalties.

() Customary building and use re-
strictions which:

(1) Are coupled with a reversionary
clause, provided there has been no vio-
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lation prior to the date of the deed to
the Commissioner; or

(2) Are not coupled with a reversion-
ary clause and have not been violated
to a material extent.

(m) Outstanding oil, water or mineral
rights (or damage caused by the exer-
cise of such rights) which are cus-
tomarily waived by prudent leading in-
stitutions and leading attorneys in the
community.

(n) The voluntary or involuntary
conveyance of a part of the subject
property pursuant to condemnation
proceedings or in lieu of condemnation
proceedings, if:

(1) The part conveyed does not exceed
10 percent by area of the property;

(2) No damage to existing structures,
improvements, or unrepaired damage
to sewage, water, or paving has been
suffered;

(3) All of the payment received as
compensation for the taking by con-
demnation or conveyance in lieu of
condemnation has been applied to re-
duction of the mortgage indebtedness;

(4) The conveyance occurred subse-
quent to insurance of the mortgage;
and

(5) There is included with the docu-
ments and information furnished the
Commissioner with the application for
insurance benefits, a statement by the
mortgagee that the requirements of
this paragraph have been met.

(0) Federal tax liens and rights of re-
demption arising therefrom if the fol-
lowing conditions are observed. If the
mortgagee acquires the property by
foreclosure the mortgagee shall give
notice to the Internal Revenue Service
(IRS) of the foreclosure action. The
Commissioner will not object to an
outstanding right of redemption in IRS
if: (1) The Federal tax lien was per-
fected subsequent to the date of the
mortgage lien, and (2) The mortgagee
has bid an amount sufficient to make
the mortgagee whole if the property is
in fact redeemed by the IRS.

[36 FR 34508, Dec. 22, 1971, as amended at 41
FR 49736, Nov. 10, 1976]

§203.390 Waiver of title—mortgages or
property formerly held by the Sec-
retary.

(a) Mortgages sold by the Secretary. (1)
If the Secretary sells a mortgage and
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such mortgage is later reassigned to
him or the property covered by such
mortgage is later conveyed to him, he
will not object to title by reason of any
lien or other adverse interest that was
senior to the mortgage on the date of
the original sale of such mortgage.

(2) The Secretary will accept an as-
signment of a mortgage previously sold
by him, where the mortgagee is unable
to complete foreclosure because of a
defect in the mortgage instrument, a
defect in the mortgage transaction, or
a defect in title which existed at or
prior to the time the mortgage assign-
ment was filed for record. In such in-
stances, the Secretary will not object
to title by reason of any such defect.

(b) Property sold by the Secretary. (1) If
a property held by the Secretary is sold
by the Secretary who also insures a
mortgage financing the sale, and the
mortgage is later reassigned to the
Secretary or the property covered by
the mortgage is later conveyed to the
Secretary, the Secretary will not ob-
ject to title by reason of any lien or
other adverse interest that was senior
to the mortgage on the date the mort-
gage was filed for record, except where
the lien or other adverse interest arose
from a lien or interest that had already
been recorded against the mortgagor.

(2) The Secretary will accept an as-
signment of a mortgage executed in
connection with the sale of property by
the Secretary, where the mortgagee is
unable to complete foreclosure because
of a defect in the mortgage instrument,
a defect in the mortgage transaction,
or a defect in title which existed at or
prior to the time the mortgage was
filed for record, except where the de-
fect arose from a lien or interest that
had already been recorded against the
mortgagor on the date that the mort-
gage was filed for record. Except for
the case of a lien or interest that had
already been recorded against the
mortgagor, the Secretary will not ob-
ject to title by reason of any of the
above defects.

[36 FR 24508, Dec. 22, 1971, as amended at 58
FR 35370, July 1, 1993; 61 FR 36265, July 9,
1996]

§203.401

§203.391 Title objection waiver with
reduced insurance benefits.

Payment of an insurance claim will
not automatically be refused solely be-
cause the title evidence reveals a con-
dition of title not taken into consider-
ation in the original appraisal and not
covered by the provisions of §203.389 of
this part, or not otherwise waived in
writing by the Secretary. In such in-
stances, the Secretary may, at his or
her option, approve the payment of a
claim if the mortgagee agrees to accept
a reduction in insurance benefits con-
sidered adequate by the Secretary to
compensate for any anticipated loss to
the Mutual Mortgage Insurance Fund
as a result of the existence of the title
condition at the time of claim.

[57 FR 47974, Oct. 20, 1992]
PAYMENT OF INSURANCE BENEFITS

§203.400 Method of payment.

If the application for insurance bene-
fits is acceptable to the Commissioner
payment of the insurance claim shall
be made in cash, in debentures or in a
combination of both, as determined by
the Commissioner at the time of pay-
ment except that where the mortgage
is insured pursuant to section 223(e) of
the Act such claim shall be paid in
cash from the Special Risk Insurance
Fund, unless the mortgagee files a
written request with the application
for payment in debentures. If such a re-
quest is made, the claim shall be paid
by issuing debentures.

[36 FR 24508, Dec. 22, 1971; 43 FR 13511, Mar.
31, 1978]

§203.401 Amount of payment—con-
veyed and non-conveyed properties.

(a) Conveyed properties. Where a claim
for the insurance benefits is filed in ac-
cordance with this subpart, based on
the conveyance of title to the mort-
gaged property to the Commissioner,
the amount of the insurance benefits
shall be computed by adding to the
original principal balance of the mort-
gage (as increased by the amount of
open-end advances made by the mort-
gagee and approved by the Commis-
sioner) which was unpaid on the date of

199



§203.401

the institution of foreclosure proceed-
ings, on the date of the acquisition of
the property otherwise after default, or
on the date the property was acquired
by the Commissioner under a direct
conveyance by the mortgagor, the
amount of all payments made by the
mortgagee and allowances for items set
forth in §203.402, less all applicable
items set forth in §203.403.

(b) Claims without conveyance of title.
(1) If the mortgagee acquires title to
the mortgaged property pursuant to a
bid amount equal to the Commis-
sioner’s adjusted fair market value and
the mortgagee elects to retain title as
provided in §203.368(g)(2), or if the
mortgagee acquires title pursuant to a
bid in excess of the Commissioner’s ad-
justed fair market value (see
§203.368(g)(4)), the amount of the insur-
ance benefits shall be determined by
deducting the amount bid at the sale
from the original principal balance of
the mortgage (as increased by the
amount of open-end advances made by
the mortgagee and approved by the
Commissioner) which was unpaid on
the date of institution of the fore-
closure proceedings, and adding to the
difference, if any, all applicable items
set forth in §203.402 and subtracting
therefrom all applicable items set forth
in §203.403; provided however, that ap-
propriate adjustment shall be made for
any such items covered by proceeds of
the foreclosure sale.

(2) If a party other than the mortga-
gee acquires title to the mortgaged
property pursuant to a bid at fore-
closure sale not less in amount than
the Commissioner’s adjusted fair mar-
ket value, the amount of the insurance
benefits shall be determined by deduct-
ing the proceeds of the foreclosure sale
distributed to the mortgagee from the
original principal balance of the mort-
gage (as increased by the amount of
open-end advances made by the mort-
gagee and approved by the Commis-
sioner) which was unpaid on the date of
the foreclosure proceedings, and adding
to the difference, if any, all applicable
items set forth in §203.402 and subtract-
ing therefrom all applicable items set
forth in §203.403; provided, however,
that appropriate adjustment shall be
made for any such items covered by the
proceeds of the foreclosure sale.
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(3) If the mortgagee acquires title to
the mortgaged property pursuant to a
bid not less in amount than the Com-
missioner’s adjusted fair market value,
and the mortgagor or another party re-
deems the property, the amount of the
insurance benefits shall be determined
by deducting the amount paid to re-
deem the property and received by the
mortgagee from the original principal
balance of that mortgage (as increased
by the amount of open-end advances
made by the mortgagee and approved
by the Commissioner) which was un-
paid on the date of the institution of
foreclosure proceedings, and adding to
the difference, if any, all applicable
items set forth in §203.402 and subtract-
ing therefrom all applicable items set
forth in §203.403; provided however,
that appropriate adjustments shall be
made for any such items covered by
that amount paid by the mortgagor or
other party to redeem the property.

(c) Pre-foreclosure Sales. Where a
claim for insurance benefits is filed in
accordance with this subpart, based on
a pre-foreclosure sale approved by or
on behalf of the Secretary (under the
provisions of §203.370), the amount of
insurance benefits shall be computed
by adding to the original principal bal-
ance of the mortgage (as increased by
the amount of open-end advances made
by the mortgagee and approved by the
Commissioner) which was unpaid on
the date of closing of the pre-fore-
closure sale, the amount of all applica-
ble items set forth in §203.402; provided
however that appropriate adjustment
shall be made for any such items cov-
ered by proceeds of the pre-foreclosure
sale.

(d) Final Payment. (1) The mortgagee
may not file for any additional pay-
ments of its mortgage insurance claim
after six months from payment by the
Commissioner of the final payment ex-
cept for:

(i) Cases where the Commissioner re-
quests or requires a deficiency judg-
ment.

(ii) Other cases where the Commis-
sioner determines it appropriate and
expressly authorizes an extension of
time.

(2) For the purpose of this section,
the term final payment shall mean, in
the case of claims filed for conveyed
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properties, the payment under subpart
B of this part which is made by the
Commissioner based upon the submis-
sion by the mortgagee of all required
documents and information filed pursu-
ant to §203.365. In the case of claims
filed under claims without conveyance
of title, final payment shall mean the
payment which is made by the Com-
missioner based upon submission by
the mortgagee of all required docu-
ments and information filed pursuant
to §§203.368 and 203.401(b). In the case of
claims filed pursuant to pre-foreclosure
sales, final payment shall mean the pay-
ment which is made by the Commis-
sioner based upon submission by the
mortgagee of all required documents
and information filed pursuant to
§§203.370 and 203.401(d).

[52 FR 1328, Jan. 13, 1987, as amended at 56
FR 3215, Jan. 29, 1991; 59 FR 50144, Sept. 30,
1994]

§203.402 Items included in payment—
conveyed and non-conveyed prop-
erties.

The insurance benefits paid in con-
nection with foreclosed properties,
whether or not conveyed to the Com-
missioner; and those properties con-
veyed to the Commissioner as a result
of a deed in lieu of foreclosure; and
those properties sold under an ap-
proved pre-foreclosure sale shall in-
clude the following items:

(a) Taxes, ground rent and water
rates, which are liens prior to the
mortgage;

(b) Special assessments, which are

noted on the application for insurance
or which become liens after the insur-
ance of the mortgage.

(¢) Hazard insurance premiums on
the mortgaged property not in excess
of a reasonable rate as defined in
§203.379(a)(4).

(d) Periodic MIP or open-end insur-
ance charges;

(e) Taxes imposed upon any deeds or
other instruments by which said prop-
erty was acquired by the mortgagee
and transferred or conveyed to the
Commissioner, or was acquired by the
mortgagee and retained pursuant to
§203.368;

(f) Foreclosure costs or costs of ac-
quiring the property otherwise (includ-
ing costs of acquiring the property by
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the mortgagee and of conveying and
evidencing title to the property to
HUD, but not including any costs borne
by the mortgagee to correct title de-
fects) actually paid by the mortgagee
and approved by HUD, in an amount
not in excess of two-thirds of such
costs or $75, whichever is the greater.
For mortgages insured on or after
March 1, 1997, the Secretary will reim-
burse a percentage of foreclosure costs
or costs of acquiring the property,
which percentage shall be determined
in accordance with such conditions as
the Secretary shall prescribe. Where
the foreclosure involves a mortgage
sold by the Secretary on or after Au-
gust 1, 1969, or a mortgage executed in
connection with the sale of property by
the Secretary on or after such date, the
mortgagee shall be reimbursed (in ad-
dition to the amount determined under
the foregoing) for any extra costs in-
curred in the foreclosure as a result of
a defect in the mortgage instrument,
or a defect in the mortgage transaction
or a defect in title which existed at or
prior to the time the mortgage (or its
assignment by the Secretary) was filed
for record, if the mortgagee establishes
to the satisfaction of the Commissioner
that such extra costs are over and
above those customarily incurred in
the area.

(9)(1) For mortgages insured under firm
commitments issued before November 19,
1992, or under direct endorsement process-
ing where the credit worksheet was signed
by the mortgagee’s underwriter before No-
vember 19, 1992, reasonable payments
made by the mortgagee, with the ap-
proval of the Secretary, for the purpose
of protecting, operating, or preserving
the property, or removing debris from
the property.

(2) For mortgages insured under firm
commitments issued on or after November
19, 1992, or under direct endorsement proc-
essing where the credit worksheet was
signed by the mortgagee’s underwriter on
or after November 19, 1992, reasonable
payments made by the mortgagee, with
the approval of the Secretary, for the
purpose of protecting, operating, or
preserving the property, or removing
debris from the property prior to the
time of conveyance required by §203.359
of this part.
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(3) Reasonable costs for performing
the inspections required by §203.377 of
this part and to determine if the prop-
erty is vacant or abandoned are consid-
ered to be costs of protecting, operat-
ing or preserving the property.

(h) Any uncollected mortgage inter-
est allowed pursuant to an approved
forbearance plan;

(i) An amount which the Commis-
sioner finds to be sufficient to com-
pensate the mortgagee for any loss
which it may have sustained on ac-
count of interest on debentures and the
payment of any MIP and open-end in-
surance charge by reason of its having
postponed the institution of fore-
closure proceedings or the acquisition
of the property by other means under a
mortgage to which the provisions of
sections 302 and 306 of the Soldiers’ and
Sailors’ Civil Relief Act of 1940, as
amended, apply during any part or all
of the period of the mortgagor’s mili-
tary service and three months there-
after;

() Charges for the administration,
operation, maintenance or repair of
community-owned property or the
maintenance and repair of the mort-
gaged property paid by the mortgagee
with respect to which it certifies to the
Secretary that payment was made for
the purpose of discharging an obliga-
tion arising out of a covenant filed for
record and approved by the Secretary
prior to the issuance of the mortgage;
and charges for the repair of the mort-
gaged property required by and in an
amount authorized by the Secretary
under §203.379 of this part;

(k)(1) For properties conveyed to the
Secretary, an amount equivalent to the
debenture interest which would have
been earned, as of the date such pay-
ment is made, on the portion of the in-
surance benefits paid in cash, if such
portion had been paid in debentures,
except that:

(i) When the mortgagee fails to meet
any one of the applicable requirements
of §§203.355, 203.356(b), 203.359, 203.360,
203.365, 203.606(b)(1), or 203.366 within
the specified time and in a manner sat-
isfactory to the Secretary (or within
such further time as the Secretary may
approve in writing), the interest allow-
ance in such cash payment shall be
computed only to the date on which
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the particular required action should
have been taken or to which it was ex-
tended;

(ii) When the mortgagee fails to meet
the requirements of §203.356(a) of this
part within the specified time and in a
manner satisfactory to the Secretary
(or within such further time as the
Secretary may approve in writing), the
interest allowance in such cash pay-
ment shall be computed to a date set
administratively by the Secretary.

(2) Where a claim for insurance bene-
fits is being paid without conveyance
of title to the Commissioner in accord-
ance with §203.368, an amount equiva-
lent to the sum of:

(i) The debenture interest which
would have been earned, as of the date
the mortgagee or a party other than
the mortgagee acquires good market-
able title to the mortgaged property,
on an amount equal to the amount by
which an insurance claim determined
in accordance with §203.401(a) exceeds
the amount of the actual claim being
paid in debentures; plus

(ii) The debenture interest which
would have been earned, from the date
the mortgagee or a party other than
the mortgagee acquires good market-
able title to the mortgaged property to
the date when payment of the claim is
made, on the portion of the insurance
benefits paid in cash if such portion
had been paid in debentures, except
that if the mortgagee fails to meet any
of the applicable requirements of
§§203.355, 203.356, 203.368(i) (3) and (5) of
this chapter within the specified time
and in a manner satisfactory to the
Commissioner (or within such further
time as the Commissioner may approve
in writing), the interest allowance in
such cash payment shall be computed
only to the date on which the particu-
lar required action should have been
taken or to which it was extended.

(3) Where a claim for insurance bene-
fits is being paid following a pre-fore-
closure sale, without foreclosure or
conveyance to the Commissioner in ac-
cordance with §203.370, an amount
equivalent to the sum of:

(i) The debenture interest which
would have been earned, as of the date
of the closing of the pre-foreclosure
sale, on an amount equal to the
amount by which an insurance claim
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determined in accordance with
§203.401(a) exceeds the amount of the
actual claim being paid in debentures;
plus

(ii) The debenture interest which
would have been earned, from the date
of the closing of the pre-foreclosure
sale to the date when payment of the
claim is made, on the portion of the in-
surance benefits paid in cash if such
portion had been paid in debentures,
except that if the mortgagee fails to
meet any of the applicable require-
ments of §203.365 within the specified
time and in a manner satisfactory to
the Commissioner (or within such fur-
ther time as the Commissioner may ap-
prove in writing), the interest allow-
ance in such cash payment shall be
computed only to the date on which
the particular required action should
have been taken or to which it was ex-
tended.

() Reasonable costs of appraisal
under §203.368(e) or pursuant to
§203.370;

(m) Costs of additional advertising
under 203.368(h);

(n) Costs of foreclosure as computed
in paragraph (f) of this section where
the acquiring party is one other than
the mortgagee, as provided in §203.368;

(0) In any case in which the Commis-
sioner, pursuant to §203.369, requires or
requests that the mortgagee seek a de-
ficiency judgment, an amount nec-
essary to reimburse the mortgagee for
those additional costs incurred that ex-
ceed the costs of foreclosure. In those
jurisidictions that require the initi-
ation of a judicial foreclosure action in
order to obtain a deficiency judgment,
a mortgagee shall receive full reim-
bursement for the costs of the fore-
closure action, where, but for the re-
quested deficiency judgment, judicial
foreclosure would not have been nec-
essary.

(p) An amount approved by HUD and
paid to the mortgagor as consideration
for the execution of a deed in lieu of
foreclosure and, if authorized by HUD,
an administrative fee approved by HUD
paid to the mortgagee for its role in fa-
cilitating a successful deed in lieu of
foreclosure, not to be subject to the
payment of debenture interest thereon.

(q) Reasonable costs incurred in
evicting occupants and in removing

§203.402a

personal property from acquired prop-
erties;

(r) Notwithstanding any other provi-
sion in this section, the mortgagee will
not be reimbursed for any expenses in-
curred in connection with the property
after a reconveyance from the Sec-
retary to the mortgagee as provided in
§203.363(b) of this part.

(s) Reasonable costs of the title
search ordered by the mortgagee, in ac-
cordance with procedures prescribed by
HUD, to determine the status of a
mortgagor meeting all other criteria
for approval to participate in the pre-
foreclosure sale procedure, or to deter-
mine if a mortgagor meets the criteria
for approval of the mortgagee’s accept-
ance of a deed in lieu of foreclosure.

(t) The administrative fee as author-
ized by the Secretary and payable to
the mortgagee for its role in facilitat-
ing a successful pre-foreclosure sale,
said fee not to be subject to the pay-
ment of debenture interest thereon.

[36 FR 34508, Dec. 22, 1971, as amended at 41
FR 49736, Nov. 10, 1976; 45 FR 56801, Aug. 6,
1980; 48 FR 28806, June 23, 1983; 51 FR 28551,
Aug. 8, 1986; 52 FR 1329, Feb. 13, 1987; 53 FR
4388, Feb. 16, 1988; 57 FR 47974, Oct. 20, 1992;
59 FR 50145, Sept. 30, 1994; 61 FR 35018, July
3, 1996; 61 FR 36266, July 9, 1996; 61 FR 36453,
July 10, 1996]

EFFECTIVE DATE NOTE: At 62 FR 9930, Mar.
5, 1997, in §203.402, the second sentence of
paragraph (f) was suspended, effective Feb.
28, 1997.

§203.402a Reimbursement for uncol-
lected interest.

The mortgagee shall be entitled to
receive an allowance in the insurance
settlement for unpaid mortgage inter-
est if the mortgagor fails to meet the
requirements of a forbearance agree-
ment entered into pursuant to §203.614
and this failure continues for a period
of 60 days. The interest allowance shall
be computed to:

(a) The earliest of the applicable fol-
lowing dates, except as provided in
paragraph (b) of this section:

(1) The date of the initiation of fore-
closure;

(2) The date of the acquisition of the
property by the mortgagee by means
other than foreclosure;

(3) The date the property was ac-
quired by the Commissioner under a di-
rect conveyance from the mortgagor;
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(4) Ninety days following the date the
mortgagor fails to meet the require-
ments of the forbearance agreement, or
such other date as the Commissioner
may approve in writing prior to the ex-
piration of the 90-day period; or

(5) The date the mortgagee sends the
mortgagor notice of eligibility to par-
ticipate in the Pre-Foreclosure Sale
procedure; or

(b) The date foreclosure is initiated
or a deed in lieu is obtained, or the
date such actions were required by
§203.355(c), whichever is earlier, if the
commencement of foreclosure within
the time limits described in §203.355(a),
(b), (9), or (h) is precluded by:

(1) The laws of the State in which the
mortgaged property is located; or

(2) Federal bankruptcy law.

[60 FR 57678, Nov. 16, 1995, as amended at 61
FR 35019, July 3, 1996]

§203.403 Items deducted from pay-
ment—conveyed and non-conveyed
properties.

There shall be deducted from the
total of the added items in 8§§203.401
and 203.402 the following cash items:

(a) All amounts recieved by the mort-
gagee on account of the mortgage after
the institution of foreclosure proceed-
ings or the acquisition of the property
by direct conveyance or otherwise after
default.

(b) All amounts received by the mort-
gagee from any source relating to the
property on account of rent or other
income after deducting reasonable ex-
penses incurred in handling the prop-
erty.

(c) All cash retained by the mortga-
gee including amounts held or depos-
ited for the account of the mortgagor
or to which it is entitled under the
mortgage transaction that have not
been applied in reduction of the prin-
cipal mortgage indebtedness.

(d) With regard to claims filed pursu-
ant to successful pre-foreclosure sales,
all amounts received by the mortgagee
relating to the sale of the property.

[36 FR 24508, Dec. 22, 1971, as amended at 52
FR 1329, Jan. 13, 1987; 59 FR 50145, Sept. 30,
1994]
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§203.404 Amount  of
signed mortgages.

payment—as-

Upon an acceptable assignment of a
mortgage, the Commissioner shall pay
to the mortgagee the unpaid principal
balance of the loan at the time of as-
signment and an amount determined
by:

(a) Adding the following items:

(1) Any accrued and unpaid mortgage
interest.

(2) Any advances made under the
mortgage and approved by the Commis-
sioner.

(3) Reimbursement for such costs and
attorney’s fees as HUD finds were prop-
erly incurred in connection with the
defaulted mortgage and its modifica-
tion and assignment to HUD.

(4) An amount equivalent to the de-
benture interest which would have
been earned on the portion of the in-
surance benefits paid in cash, as of the
date such payment is made, except
that when the mortgagee fails to meet
any one of the requirements of
§§203.350(e), 203.351, and 203.353 of this
chapter within the specified time and
in a manner satisfactory to the Com-
missioner (or within such further time
as the Commissioner may approve in
writing), the interest allowance in such
cash payment shall be computed only
to the date on which the particular re-
quired action should have been taken
or to which it was extended.

(5) An administrative fee to the
mortgagee for modifying the mortgage.

(6) A fee for servicing the mortgage
assigned to HUD, if HUD requires such
servicing.

(b) Deducting all cash retained by the
mortgagee, including amounts held or
deposited for the account of the mort-
gagor or to which it is entitled under
the mortgage transaction that have
not been applied in reduction of the
principal mortgage indebtedness.

(c) The mortgagee may not file for
any additional payments of its mort-
gage insurance claim after six months
from final payment by the Commis-
sioner. For the purpose of this section,
the term final payment shall mean the
payment which is made by the Com-
missioner based upon the submission
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by the mortgagee of all required docu-
ments and information pursuant to
§203.351 of this part.

[36 FR 24508, Dec. 22, 1971, as amended at 55
FR 283, Jan. 4, 1990; 56 FR 3215, Jan. 29, 1991;
61 FR 35019, July 3, 1996]

§203.405 Debenture interest rate.

Debentures shall bear interest from
the date of issue, payable semiannually
on the first day of January and the
first day of July of each year at the
rate in effect as of the day the commit-
ment was issued, or as of the date the
mortgage was endorsed for insurance,
whichever rate is higher. For applica-
tions involving mortgages originated
under the single family Direct Endorse-
ment program, debentures shall bear
interest from the date of issue, payable
semiannually on the first day of Janu-
ary and the first day of July of each
year at the rate in effect as of the date
the mortgage was endorsed for insur-
ance.

[48 FR 11941, Mar. 22, 1983]

§203.406 Maturity of debentures.

Debentures shall mature 20 years
from the date of issue.

§203.407 Registration of debentures.

Debentures shall be registered as to
principal and interest.

§203.408 Form and amounts of deben-
tures.

Debentures issued under this part
shall be in such form and amounts; and
shall be subject to such term and con-
ditions; and shall include such provi-
sions for redemption, if any, as may be
prescribed by the Secretary, with the
approval of the Secretary of the Treas-
ury; and may be in book entry or cer-
tificated registered form, or such other
form as the Secretary by regulation
may prescribe.

[59 FR 49816, Sept. 30, 1994]

§203.409 Redemption of debentures.

Debentures shall, at the option of the
Commissioner and with the approval of
the Secretary of the Treasury, be re-
deemable at par plus accrued interest
on any semiannual interest payment
date on three months’ notice of re-
demption given in such manner as the

§203.410

Commissioner shall prescribe. The de-
benture interest on the debentures
called for redemption shall cease on
the semiannual interest payment date
designated in the call notice. The Com-
missioner may include with the notice
of redemption an offer to purchase the
debentures at par plus accrued interest
at any time during the period between
the notice of redemption and the re-
demption date. If the debentures are
purchased by the Commissioner after
such call and prior to the named re-
demption date, the debenture interest
shall cease on the date of purchase.

§203.410

(a) Conveyed properties, claims without
conveyance, pre-foreclosure sales—Where
the property is conveyed to the Com-
missioner, or the mortgagee or other
party acquires title to the property
under the claim without conveyance
procedure or the pre-foreclosure sale
procedure, debenture shall be dated:

(1) If issued prior to September 2,
1964, or issued on or after such date and
a certificate of claim is also issued, as
of one of the dates as follows:

(i) The foreclosure proceedings were
instituted;

(ii) The property was otherwise ac-
quired by the mortgagee after default;

(iii) The property was acquired by
the Commissioner, if directly conveyed
to the Commissioner from the mortga-
gor; or

(iv) The property was acquired after
default by a third party under the pre-
foreclosure sale procedure.

(2) If issued on or after September 2,
1964, and a certificate of claim is not is-
sued, as of the date of default as de-
fined in this part.

(3) As of the day after the date to
which mortgage interest is computed
as specified in §203.402a, if the insur-
ance settlement includes an allowance
for uncollected interest in connection
with a special forbearance.

(b) Assigned mortgages. Where the
mortgage is assigned to the Commis-
sioner, debentures shall be dated as of
the date of the assignment.

(c) Notwithstanding paragraph (a) of
this section, in connection with con-
veyed properties and claims without
conveyance, debentures issued as reim-
bursement for expenditures made by a

Issue date of debentures.
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mortgagee after the date of default
shall be dated as of the date the ex-
penditure is actually made by the
mortgagee.

[36 FR 24508, Dec. 22, 1971, as amended at 50
FR 3892, Jan. 29, 1985; 52 FR 1329, Jan. 13,
1987; 59 FR 50145, Sept. 30, 1994; 60 FR 57678,
Nov. 16, 1995]

§203.411 Cash adjustment.

Any difference of less than $50 be-
tween the amount of debentures to be
issued to the mortgagee and the total
amount of the mortgagee’s claim, as
approved by the Commissioner, may be
adjusted by the issuance of a check in
payment thereof.

[59 FR 49816, Sept. 30, 1994]

§203.412 Payment for foreclosure al-
ternative actions.

Notwithstanding the conveyance,
sale, or assignment requirements for
payment of a claim elsewhere in this
part, HUD may pay the mortgagee, in
accordance with procedures prescribed
by HUD, for the following foreclosure
alternative actions, in such amounts as
HUD determines:

(a) Assumptions under §203.512;

(b) Special forbearance
§§203.471 and 203.614;

(c) Recasting or modification of de-
faulted mortgages under §203.616,
where the mortgagee is not reimbursed
under §203.405(a);

(d) Refinancing under §203.43(c).

[61 FR 35019, July 3, 1996]

under

§203.413 [Reserved]

§203.414 Amount of payment—partial
claims.

(a) Claim amount. Where a claim for
partial insurance benefits is filed in ac-
cordance with §203.371, the amount of
the insurance benefits shall consist of
the arrearage accumulated during the
forbearance period, not to exceed an
amount equivalent to 12 monthly mort-
gage payments, and any costs pre-
scribed by HUD related to the default.

(b) Servicing fee. The claim may also
include a payment for activities, such
as servicing the subordinate mortgage,
which HUD may require.

[61 FR 35019, July 3, 1996]
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CERTIFICATE OF CLAIM

§203.415 Delivery of certificate of

claim.

(a) If the mortgage was accepted for
insurance pursuant to a commitment
issued prior to September 2, 1964, the
mortgagee may, by filing a written re-
quest with the application for deben-
tures, receive in addition to the deben-
tures and the cash adjustment check, a
certificate of claim issued in accord-
ance with section 204(e) of the Act.
This certificate shall become payable
(if at all) as prescribed in section 204(f)
of the Act.

(b) If the mortgage was accepted for
insurance pursuant to a commitment
issued on or after September 2, 1984, or
under the Direct Endorsement or Coin-
surance programs, no certificate of
claim shall be issued.

[36 FR 24508, Dec. 22, 1971, as amended at 57
FR 58349, Dec. 9, 1992]

§203.416 Amount and items of certifi-
cate of claim.

The certificate shall be for an
amount which the Commissioner deter-
mines to be sufficient to pay all
amounts due under the mortgage and
not covered by the amount of deben-
tures and cash adjustment check. The
certificate shall include a reasonable
amount for necessary expenses in-
curred by the mortgagee in connection
with the foreclosure proceedings or the
acquisition of the mortgaged property
otherwise and the conveyance thereof
to the Commissioner, including reason-
able attorneys’ fees, unpaid interest,
and cost of repairs to the property
made by the mortgagee to remedy the
waste.

§203.417 Rate of interest of certificate
of claim.

Each certificate of claim shall pro-
vide that there shall accrue to the
holder thereof with respect to the face
amount of such certificate, an incre-
ment at the rate of 3 percent per
annum.
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MUTUAL MORTGAGE INSURANCE FUND
AND DISTRIBUTIVE SHARES

§203.420 Nature of Mutual Mortgage
Insurance Fund.
The Mutual Mortgage Insurance

Fund shall consist of the General Sur-
plus Account and the Participating Re-
serve Account.

§203.421 Allocation of Mutual Mort-
gage Insurance Fund income or
loss.

For any semiannual period in which
Mutual Mortgage Insurance operations
shall result in a net income, or loss,
the Commissioner shall allocate, after
taking into account the actuarial sta-
tus of the entire Mutual Mortgage In-
surance Fund, such net income or such
loss to the General Surplus Account
and/or to the Participating Reserve Ac-
count as the Commissioner may deter-
mine to be in accord with sound actu-
arial and accounting practice. In deter-
mining net income or loss, the Com-
missioner shall take into consideration
all income received from fees, pre-
miums and earnings on investments of
the fund, operating expenses and provi-
sion for losses to the fund.

[56 FR 18948, Apr. 24, 1991]

§203.422 Right and liability under Mu-
tual Mortgage Insurance Fund.

No mortgagor or mortgagee shall
have any vested right in a credit bal-
ance in either the General Surplus Ac-
count or the Participating Reserve Ac-
count. No mortgagor or mortgagee
shall be subject to any liability arising
under the mutuality of the Mutual
Mortgage Insurance Fund.

§203.423 Distribution of distributive
shares.

(@) The Commissioner may provide
for the distribution to the mortgagor
of a share of the participating reserve
account if the contract of insurance is
terminated by:

(1) Conveyance to one other than the
Commissioner and a claim for the in-
surance benefits is not presented by
the mortgage (§203.315), provided, how-
ever, in the case of a mortgage insured
pursuant to an application for a condi-
tional commitment received on or
after May 19, 1988, (or, as appropriate,

§203.426

an application for mortgage insurance
endorsement under the Single Family
Direct Endorsement program, as pro-
vided in §203.255, where the property
appraisal report is signed by the mort-
gagee’s underwriter on or after May 19,
1988, no distribution shall be made if
the mortgagee forecloses the mortgage
or accepts a deed-in-lieu of foreclosure;

(2) Prepayment of the mortgage
(8203.316); or

(3) Voluntary agreement of the mort-
gagor and mortgagees (§203.317).

(b) The Commissioner shall deter-
mine the amount of the distributive
share by multiplying the amount of the
premium or premiums paid by the ap-
plicable distributive share percentage
for mortgages insured in the year the
mortgage was endorsed for insurance.
The Commissioner shall determine the
applicable distributive share percent-
age in an equitable manner and in ac-
cordance with sound financial and ac-
tuarial practice, taking into account
the cumulative actual financial and ac-
tuarial experiences through the end of
the most recent calendar year.

[48 FR 28806, June 23, 1983, as amended at 52
FR 1329, Jan. 13, 1987; 53 FR 10530, Apr. 1,
1988; 61 FR 36453, July 10, 1996]

§203.424 Maximum amount of dis-
tributive shares.

In no event shall a distributive share
of the Participating Reserve Account
exceed the aggregate scheduled annual
premiums of the mortgagor to the year
of termination of the insurance.

§203.425 Finality of determination.

The determination of the Commis-
sioner as to the amount to be paid to
any mortgagor from the Mutual Mort-
gage Insurance Fund shall be final and
conclusive.

§203.426 Inapplicability to housing in
older declining urban areas.

The provisions of 8§§203.420 through
203.425 shall not apply to mortgages fi-
nancing housing in declining urban
areas meeting the requirements of
§203.43a.
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§203.427 Statute of limitations on pay-
ment of distributive shares.

The Commissioner shall not distrib-
ute any distributive share to an eligi-
ble mortgagor under §203.423 beginning
on the date which is six years after the
date the Commissioner first transmit-
ted written notification of eligibility
to the last known address of the mort-
gagor, unless the mortgagor has ap-
plied in accordance with procedures
prescribed by the Commissioner for
payment of the share within the six-
year period. The Commissioner shall
transfer any amounts no longer eligible
for distribution under this section from
the Participating Reserve Account to
the General Surplus Account.

[59 FR 49816, Sept. 30, 1994]

SALE, ASSIGNMENT AND PLEDGE OF
INSURED MORTGAGE

§203.430 Sale of interests in
mortgages.

No mortgagee may sell or otherwise
dispose of any insured mortgage, or
group of insured mortgages, or any par-
tial interest in such mortgage or mort-
gages by means of any agreement, ar-
rangement or device except pursuant
to this subpart.

insured

§203.431 Sale of insured mortgage to
approved mortgagee.

An insured mortgage may be sold to
another approved mortgagee. The sell-
er shall notify HUD of the sale within
15 calendar days, on a form prescribed
by HUD and acknowledged by the
buyer.

[45 FR 27929, Apr. 25, 1980]

§203.432 Effect of sale of
mortgage.

When an insured mortgage is sold to
another approved mortgagee, the buyer
shall thereupon succeed to all the
rights and become bound by all the ob-
ligations of the seller under the con-
tract of insurance and the seller shall
be released from its obligations under
the contract, provided that the seller
shall not be relieved of its obligation to
pay mortgage insurance premiums
until the notice required by §203.431 is
received by HUD.

[45 FR 27929, Apr. 25, 1980]

insured
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§203.433 Assignments, pledges and
transfers by approved mortgagee.

(a) An assignment, pledge, or transfer
of an insured mortgage or group of in-
sured mortgages, not constituting a
final sale, may be made by an approved
mortgagee to another approved mort-
gagee provided the following require-
ments are met:

(1) The assignor, pledgor or trans-
feror shall remain the mortgagee of
record.

(2) The Commissioner shall have no
obligation to recognize or deal with
any party other than the mortgagee of
record with respect to the rights, bene-
fits and obligations of the mortgagee
under the contract of insurance.

(b) An assignment or transfer of an
insured mortgage or group of insured
mortgages may be made by an ap-
proved mortgagee to other than an ap-
proved mortgagee provided the require-
ments under paragraphs (a)(1) and (2) of
this section are met and the following
additional requirements are met:

(1) The assignee or transferee shall be
a corporation, trust or organization
(including but not limited to any pen-
sion trust or profit-sharing plan) which
certifies to the approved mortgagee
that:

(i) It has assets of $100,000 or more;
and

(i) It has lawful authority to hold an
insured mortgage or group of insured
mortgages.

(2) The assignment or transfer shall
be made pursuant to an agreement
under which the transferor or assignor
is obligated to take one of the follow-
ing alternate courses of action within 1
year from the date of the assignment
or within such additional period of
time as may be approved by the Com-
missioner:

(i) The transferor or assignor shall
repurchase and accept a reassignment
of such mortgage or group of mort-
gages.

(if) The transferor or assignor shall
obtain a sale and transfer of such mort-
gage or group of mortgages to an ap-
proved mortgagee.

(c) Notice to or approval of the Com-
missioner is not required in connection
with assignments, pledges or transfers
pursuant to this section.
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§203.434 Declaration of trust.

A sale of a beneficial interest in a
group of insured mortgages, where the
interest to be acquired is related to all
of the mortgages as an entirety, rather
than an interest in a specific mortgage
shall be made only pursuant to a dec-
laration of trust, which has been ap-
proved by the Commissioner prior to
any such sale.

§203.435 Transfers of partial interests.

A partial interest in an insured mort-
gage may be transferred under a par-
ticipation agreement without obtain-
ing the approval of the Commissioner,
if the following conditions are met:

(a) Principal mortgagee. The insured
mortgage shall be held by an approved
mortgagee which, for the purposes of
this section, shall be referred to as the
principal mortgagee.

(b) Interest of principal mortgagee. The
principal mortgagee shall retain and
hold for its own account a financial in-
terest in the insured mortgage.

(c) Qualification for holding partial in-
terest. A partial interest in an insured
mortgage shall be issued to and held
only by:

(1) A mortgagee approved by the
Commissioner; or

(2) A corporation, trust or organiza-
tion (including, but not limited to any
pension fund, pension trust, or profit-
sharing plan) which certifies to the
principal mortgagee that:

(i) It has assets of $100,000 or more;
and

(ii) 1t has lawful authority to acquire
a partial interest in an insured mort-
gage.

(d) Participation agreement provisions.
The participation agreement shall in-
clude provisions that:

(1) The principal mortgagee shall re-
tain title to the mortgage and remain
the mortgagee of record under the con-
tract of mortgage insurance.

(2) The Commissioner shall have no
obligation to recognize or deal with
anyone other than the principal mort-
gagee with respect to the rights, bene-
fits and obligations of the mortgagee
under the contract of insurance.

(3) The mortgage documents shall re-
main in the custody of the principal
mortgagee.

§203.437

(4) The responsibility for servicing
the insured mortgages shall remain
with the principal mortgagee.

GRADUATED PAYMENT MORTGAGES

§203.436 Claim procedure—graduated
payment mortgages.

All of the provisions of this subpart
are applicable to mortgages insured
under the provisions of §203.45 except
as provided in this section.

(a) Beginning of Amortization means
the date one month prior to the date of
the first monthly payment to principal
or interest.

(b) The phrases unpaid principal bal-
ance of the loan or principal of the mort-
gage which was unpaid as used in this
subpart, shall be construed to refer to
the outstanding mortgage amount as
increased by any accrued mortgage in-
terest which was unpaid pursuant to a
financing plan approved by the Sec-
retary.

[41 FR 42949, Sept. 29, 1976]
COOPERATIVE UNIT MORTGAGES

§203.437 Mortgages involving a dwell-
ing unit in a cooperative housing
development.

(@) The provisions of 8§203.251(d),
203.366 and 203.440 through 203.495 shall
not apply to mortgages insured pursu-
ant to section 203(n) of the National
Housing Act.

(b) References in this subpart to the
term deed and deed in lieu of foreclosure,
or the word property when found in the
phrases conveyance of property, acquisi-
tion of property, or other phrases indi-
cating transfer of property, shall be
construed to mean the assignment of
the Corporate Certificate and Occu-
pancy Certificate. However, when the
use of such terms, as interpreted in
light of section 203(n) of the National
Housing Act, clearly indicates that ref-
erence to the dwelling unit is intended,
such terms shall mean the dwelling
unit identified in the Occupancy Cer-
tificate.

(c) In addition to the requirements of
§203.365, the mortgagee shall forward
to the Secretary within 45 days after
the transfer of the Corporate Certifi-
cate:
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(1) A statement certified by the offi-
cer of the corporation charged with
maintenance of the Corporate Certifi-
cate Transfer Book that such book cur-
rently shows that the Secretary is the
owner of the Corporate Certificate;
and,

(2) The Occupancy Certificate in the
name of the Secretary.

(d) The mortgagee shall tender to the
Secretary good and marketable title to
the Corporate Certificate and the ex-
clusive right of permanent possession
of the dwelling unit.

(e) In lieu of the types of title evi-
dence provided in §203.385, the Sec-
retary will accept a legal opinion
signed by an attorney at law experi-
enced in the examination of titles that
the Secretary has good and marketable
title to the Corporate Certificate and
the exclusive right of possession of the
dwelling unit.

(f) The Secretary may accept assign-
ment of mortgages insured under this
part if it is determined by the Sec-
retary that it is in the Department’s
interest to do so provided that the
blanket mortgage is in default and the
holder of such mortgage has announced
an intention to foreclose.

[42 FR 40432, Aug. 10, 1977; 42 FR 57435, Nov.
2, 1977]

MORTGAGES ON PROPERTY LOCATED ON
INDIAN LAND

§203.438 Mortgages on Indian land in-
sured pursuant to section 248 of the
National Housing Act.

(a) Exemptions. The provisions of
§203.366 shall not apply to mortgages
insured pursuant to section 248 of the
National Housing Act.

(b) Claim procedure. In addition to
other actions which the mortgagee
may take pursuant to this subpart in
order to receive insurance benefits, a
mortgagee shall be entitled to receive
such benefits on a mortgage insured
under §203.43h when (1) the mortgagor
is more than 90 days in default; (2) the
mortgagee has submitted appropriate
documentation to the Secretary in ac-
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cordance with §203.350(b); and (3) the
Secretary has approved the assignment
of the mortgage.

(c) Foreclosure by HUD. HUD may ini-
tiate foreclosure proceedings with re-
spect to any mortgage acquired under
this section in a tribal court, a court of
competent jurisdiction or Federal dis-
trict court. If the mortgagor remains
on the property following foreclosure,
HUD may seek an eviction order from
the court hearing the foreclosure ac-
tion.

[51 FR 21872, June 16, 1986, as amended at 61
FR 35019, July 3, 1996]

MORTGAGES ON PROPERTY LOCATED ON
HAwAIIAN HOME LANDS

§203.439 Mortgages on Hawaiian home
lands insured pursuant to section
247 of the National Housing Act.

(a) Exemptions. The provisions of
§§203.351(a)(8), 203.353(a), and 203.368, do
not apply to mortgages insured pursu-
ant to section 247 of the National Hous-
ing Act.

(b) Claim procedure. Where the mort-
gage is 180 days or more in default, the
mortgagee may assign the mortgage to
the Secretary and file its claim for in-
surance benefits in accordance with the
provisions of this subpart. No claim on
an insured mortgage will be paid other
than through assignment of the mort-
gage.

(c) Notice of delinquency. The mortga-
gee shall notify the Department of Ha-
waiian Home Lands each month of
those mortgages insured pursuant to
section 247 of the National Housing Act
on leaseholds of Hawaiian home lands
which are 90 or more days delinquent,
and of the status of all mortgages
which were reported as 90 or more days
delinquent the previous month. This
notice is in addition to the require-
ment under §203.332 to report to HUD
concerning all insured mortgages 90 or
more days delinquent.

[52 FR 8068, Mar. 16, 1987. Correctly des-
ignated at 52 FR 9989, Mar. 27, 1987 and 52 FR
28470, July 30, 1987, and amended at 55 FR 283,
Jan. 4, 1990]
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MORTGAGES ON PROPERTY IN ALLEGANY
RESERVATION OF SENECA INDIANS

§203.439a Mortgages on property in
Allegany Reservation of Seneca Na-
tion of Indians authorized by sec-
tion 203(q) of the National Housing
Act.

(a) Applicability. This section shall
apply to mortgages authorized by sec-
tion 203(q) of the National Housing Act
(8203.43j of this part) only when the
date of default occurs before the mort-
gagor and the lessor execute a lease re-
newal or a new lease either with a term
of not less than five years beyond the
maturity date of the mortgage, or with
a term established by an arbitration
award.

(b) Claims. In addition to other ac-
tions which the mortgagee may take
pursuant to this subpart in order to re-
ceive insurance benefits, a mortgagee
shall be entitled to receive such bene-
fits when the Secretary has agreed to
accept assignment of a mortgage in ac-
cordance with §203.350(d) and the mort-
gagee has complied with 8§203.351 and
203.353.

(©) Exceptions. Notwithstanding
§203.366, title to a leasehold estate con-
veyed to the Commissioner is not re-
quired to be marketable as to the term
of the lease, provided that the mortga-
gee has taken any actions required by
the Secretary to attempt to obtain a
long-term renewal of the lease. Title
evidence will be required in a form sat-
isfactory to the Commissioner (see
§203.385) unless the Commissioner
agrees to accept title to a leasehold es-
tate without title evidence.

[52 FR 48202, Dec. 21, 1987, and 53 FR 9869,
Mar. 28, 1988]

REHABILITATION LOANS

§203.440 Definitions.

All of the definitions contained in
§203.50 of this subchapter shall apply to
§§203.440 et seq. In addition the follow-
ing terms shall have the meaning indi-
cated:

(a) Insured loan means a loan which
has been insured as evidenced by the is-
suance of an Insurance Certificate or
by the endorsement of the note for in-
surance by the Commissioner.

§203.442

(b) Contract of insurance means the
agreement evidenced by the issuance of
an Insurance Certificate or by the en-
dorsement of the Commissioner upon
the note given in connection with an
insured loan, incorporating by ref-
erence the regulations in §§203.440 et
seg. and the applicable provisions of the
Act.

(c) Insurance premium means the loan
insurance premium paid by the finan-
cial institution to the Commissioner in
consideration of the contract of insur-
ance.

(d) Beginning of amortization means
the date one month prior to the date of
the first monthly payment to principal
and interest.

(e) Maturity means the date on which
the loan indebtedness would be extin-
guished if paid in accordance with peri-
odic payments provided for in the
original note and security instrument.

(f) Debentures means registered,
transferable securities in book entry or
certificated form which are valid and
binding obligations, unconditionally
guaranteed as to principal and interest
by the United States.

[36 FR 24508, Dec. 22, 1971, as amended at 59
FR 49816, Sept. 30, 1994]

§203.441 Insurance of loan.

Under compliance with the commit-
ment, or as provided in §203.255(b) with
respect to mortgages processed under
the Direct Endorsement program, the
Commissioner shall insure the loan ev-
idencing the insurance by the issuance
of an insurance certificate which will
identify the regulations under which
the loan is insured and the date of in-
surance.

[57 FR 58349, Dec. 9, 1992; 58 FR 13537, Mar. 12,
1993]

§203.442 Contract created by Insur-
ance Certificate or by endorsement.

The loan is insured from the date of
the issuance of an Insurance Certifi-
cate or from the date of the endorse-
ment of the note. The Commissioner
and the lender shall thereafter be
bound by the Act and the regulations
in §8203.440 et seq. with the same force
and to the same extent as if a separate
contract had been executed relating to
the insured loan.
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§203.443 Insurance premium.

All of the provisions of 8§§203.260
through 203.269! concerning mortgage
insurance premiums, apply to loans in-
sured under §203.50.

[47 FR 30753, July 15, 1982]

§203.457 Voluntary
contract.

Upon request by the borrower and
lender the Commissioner may termi-
nate the insurance contract on the
loan. The lender shall cancel the insur-
ance endorsement on the insurance cer-
tificate or note upon receipt of notice
from the Commissioner that the con-
tract of insurance is terminated.

[37 FR 8662, Apr. 29, 1972]

termination of

§203.458 Termination by prepayment
of loan.
The contract of insurance shall be
terminated if the loan is paid in full
prior to its maturity.

§203.459 Notice
lender.

No contract of insurance shall be ter-
minated until the lender has given
written notice thereof to the Commis-
sioner within 15 calendar days from the
occurrence of one of the approved
methods of termination set forth in
this subpart.

[45 FR 31716, May 14, 1980]

of termination by

§203.462 Pro rata payment of pre-
mium before termination.

No contract of insurance shall be ter-
minated until the lender has paid to
the Commissioner the pro rata portion
of the current annual insurance pre-
mium.

§203.463 Notice and date of termi-
nation by Commissioner.

The Commissioner shall notify the
lender that the contract of insurance
has been terminated and the effective
termination. The termination date
shall be the last day of the month in
which:

(@) The loan was prepaid; or

(b) A voluntary termination request
is received by the Commissioner, or

1Section 203.269 was removed at 48 FR
35089, Aug. 3, 1983.
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(c) The contract of insurance is oth-
erwise terminated with the consent of
the Commissioner.

§203.464 Effect of termination.

Upon termination of the contract of
insurance, the obligation to pay any
subsequent insurance premium shall
cease and all rights of the borrower and
lender shall be terminated.

§203.466 Definition of default.

If the borrower fails to make any
payment, or to perform any other obli-
gation under the loan and such failure
continues for a period of 30 days, the
loan shall be considered in default for
the purposes of §§203.440 et seq.

§203.467 Date of default.

For the purposes of §§203.440 et seq.
the date of default shall be considered
as 30 days after—

(@) The first uncorrected failure to
perform any obligation under the loan,
or

(b) The first failure to make a
monthly payment which subsequent
payments by the borrower are insuffi-
cient to cover when applied to the
overdue monthly payment in the order
in which they became due.

§203.468 Notice of default.

The lender shall, within 60 days after
default as defined in 8§203.440 et seq.,
give written notice thereof to the Com-
missioner, unless such default has been
cured or unless the Commissioner has
been notified of a previous default
which remains uncured.

§203.469 Reinstatement of defaulted
loan.

If after default and prior to assign-
ment by the lender of the loan to the
Commissioner, the borrower shall pay
to the lender all monthly payments in
default, written notice shall be given
to the Commissioner within 30 days
and the insurance shall continue as if
such default had not occurred.

§203.471 Special forbearance.

If the mortgagee finds that a default
is due to circumstances beyond the
mortgagor’s control, as defined by the
Secretary, the mortgagee may grant
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special forbearance relief to the mort-
gagor in accordance with the condi-
tions prescribed by the Secretary.

[61 FR 35019, July 3, 1996]

§203.472 Relief for borrower in mili-
tary service.

If the borrower is a person in mili-
tary service, as defined in the Soldiers’
and Sailors’ Civil Relief Act of 1940, the
lender may, by written agreement with
the borrower, postpone for the period
of military service, and 3 months
thereafter, any part of the monthly
payment, which represents amortiza-
tion of principal. The agreement shall
contain a provision for the resumption
of monthly payments thereafter in
amounts which will completely amor-
tize the obligation within its original
maturity. The agreement shall in no
way affect the amount of the annual
insurance premium which shall con-
tinue to be calculated in accordance
with the original amortization provi-
sions of the loan.

§203.473 Claim procedure.

(a) A claim for insurance benefits on
a loan secured by a first mortgage shall
be made, and insurance benefits shall
be paid, as provided in §§203.350
through 203.414.

(b) A claim for insurance benefits on
a loan secured by other than a first
mortgage shall be made, and insurance
benefits shall be paid, as provided in
§§203.474 through 203.478. However, the
lender may not, except with the ap-
proval of the Commissioner, proceed
against the security and also make
claim under the contract of insurance,
but shall elect which method it desires
to pursue.

[49 FR 21319, May 21, 1984, as amended at 61
FR 35019, July 3, 1996]

§203.474 Maximum claim period.

A claim for insurance benefits on a
loan secured by other than a first
mortgage shall be filed within one year
from the date of default, or within such
additional period of time as may be ap-
proved by the Commissioner.

[49 FR 21319, May 21, 1984]

§203.477

§203.476 Claim application and items
to be filed.

The claim for reimbursement on a
loan secured by other than a first
mortgage shall be made upon an appli-
cation form prescribed by the Commis-
sioner. The application shall be accom-
panied by:

(a) The fiscal data pertaining to the
loan transaction as required by the fis-
cal data form;

(b) Receipts covering all disburse-
ments as required by the fiscal data
form;

(c) The original note and the security
held, assigned to the Commissioner
without recourse of warranty, except
that no act or omission of the lender
shall have impaired the validity and
priority of such security;

(d) Any hazard insurance policies
held on property serving as security for
the loan, together with a copy of the
lender’s notification to the carrier au-
thorizing the amendment of the loss
payable clause substituting the Com-
missioner as the holder of the security;

(e) The assignment to the Commis-
sioner of all rights and interests aris-
ing under the loan, and all claims of
the lender against the borrower or oth-
ers arising out of the loan transaction;

(f) Any title evidence held by the
lender;

(g) All property of the borrower held
by the lender or to which it is entitled
and, if payment is requested in deben-
tures, all cash held by the lender or to
which it is entitled, including deposits
made for the account of the borrower
and which have not been applied in re-
duction of the principal loan indebted-
ness;

(h) AIl records, ledger cards, docu-
ments, books, papers and accounts re-
lating to the loan transaction;

(i) Any additional information or
data which the Commissioner may re-
quire.

(Approved by the Office of Management and
Budget under control number 2502-0051)

[36 FR 24508, Dec. 22, 1971, as amended at 49
FR 21319, May 21, 1984]

§203.477 Certificate by
loan assigned.
At the time of the assignment of the
loan, the lender shall certify to the
Commissioner that:

lender when
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(a) The amount stated in the instru-
ment of assignment is actually due and
owing on the loan;

(b) There are no offsets of counter-
claims thereto, and the financial insti-
tution has a good right to assign.

(c) The mortgage transaction did not
involve a first mortgage and the mort-
gage is prior to all mechanics’ and
materialmen’s liens filed of record, re-
gardless of when such liens attach, and
prior to all liens and encumbrances
other than a first mortgage, or defects
which may arise except such liens or
other matters as may have been ap-
proved by the Commissioner.

[36 FR 34508, Dec. 22, 1971, as amended at 45
FR 33967, May 21, 1980; 49 FR 21320, May 21,
1984]

§203.478 Payment of insurance bene-
fits.

(a) Claim computation, items included.
Upon acceptable assignment of the
note and security instruments, the
Commissioner shall pay the lender an
amount equal to the unpaid principal
balance of the loan, plus:

(1) Any accrued interest due as of the
date of execution of the assignment of
the loan to the Commissioner.

(2) Any advances made previously
under the provisions of the loan instru-
ment and approved by the Commis-
sioner.

(3) Reimbursement for such reason-
able collection costs, court costs and
attorney’s fees as may be approved by
the Commissioner.

(4) Reimbursement for premiums
paid on any hazard insurance policies
held on the property.

(5) If payment is made in cash, an
amount equivalent to the debenture in-
terest which would have been earned,
as of the date insurance settlement oc-
curs, except that where the lender fails
to meet any one of the requirements of
§§203.476 and 203.477 and such failure
continues for more than 30 days (or
such further time as the Commissioner
may approve in writing), the debenture
interest shall be computed for 30 days
or the extended period.

(b) Claim computation, items deducted.
If the lender is to receive cash, there
shall be deducted from the total of the
added items in paragraph (a) of this
section any cash held by the lender or
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to which it is entitled including depos-
its made for the account of the bor-
rower and which have not been applied
in reduction of the principal loan in-
debtedness.

(c) Method of payment. Payment of
claim shall be made in the following
manner:

(1) Payment in cash. Unless a written
request for payment in debentures is
filed with the application, payment
shall be made in cash.

(2) Optional payment in debentures.
Payment shall be made in debentures
upon filing a written request with the
application.

(d) Special provision—payment in de-
bentures. AIll of the provisions of
§§203.479 through 203.487 of this subpart
shall be applicable in connection with
the payment in debentures of insurance
benefits under this subpart.

§203.479 Debenture interest rate.

Debentures shall bear interest from
the date of issue, payable semiannually
on the first day of January and the
first day of July of each year at the
rate in effect as of the date the com-
mitment was issued, or as of the date
the loan was endorsed for insurance,
whichever rate is higher. The applica-
ble rates of interest will be published
twice each year as a notice in the FED-
ERAL REGISTER.

[57 FR 58349, Dec. 9, 1992]

§203.481 Maturity of debentures.

Debentures shall mature 10 years
from the date of issue.

§203.482 Registration of debentures.

Debentures shall be registered as to
principal and interest.

§203.483 Forms and amounts of deben-
tures.

Debentures issued under this part
shall be in such form and amounts; and
shall be subject to such terms and con-
ditions; and shall include such provi-
sions for redemption, if any, as may be
prescribed by the Secretary, with the
approval of the Secretary of the Treas-
ury; and may be in book entry or cer-
tificated registered form, or such other
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form as the Secretary by regulation
may prescribe.

[59 FR 49816, Sept. 30, 1994]

§203.484 Redemption of debentures.

Debentures shall, at the option of the
Commissioner and with the approval of
the Secretary of the Treasury, be re-
deemable at par plus accrued interest
on any semiannual interest payment
date on 3 months’ notice of redemption
given in such manner as the Commis-
sioner shall prescribe. The debenture
interest on the debentures called for
redemption shall cease on the semi-
annual interest payment date des-
ignated in the call notice. The Com-
missioner may include with the notice
of redemption an offer to purchase the
debentures at par plus accrued interest
at any time during the period between
the notice of redemption and the re-
demption date. If the debentures are
purchased by the Commissioner after
such call and prior to the named re-
demption date, the debenture interest
shall cease on the date of purchase.

§203.486 Issue date of debentures.

The debentures shall be issued as of
the date of the execution of the assign-
ment of the loan in accordance with
the requirements of §203.476(c).

§203.487 Cash adjustment.

Any difference of less than $50 be-
tween the amount of debentures to be
issued to the lender and the total
amount of the lender’s claim, as ap-
proved by the Commissioner, may be
adjusted by the issuance of a check in
payment thereof.

[59 FR 49816, Sept. 30, 1994]

§203.488 Sale of interests in insured

loans.

No lender may sell or otherwise dis-
pose of any insured loan or group of in-
sured loans, or any partial interest in
such loan or loans by means of any
agreement, arrangement or device ex-
cept pursuant to this subpart.

§203.489 Sale of insured loan to ap-
proved lender.

An insured loan may be sold to an-
other approved lender.The seller shall
notify HUD of the sale within 15 cal-

§203.492

endar days, on a form prescribed by
HUD and acknowledged by the buyer.

[45 FR 27929, Apr. 25, 1980]

§203.491 Effect of sale of insured loan.

When an insured loan is sold to an-
other approved lender, the buyer shall
thereupon succeed to all the rights and
become bound by all the obligations of
the seller under the contract of insur-
ance and the seller shall be released
from its obligations under the con-
tract, provided that the seller shall not
be relieved of its obligation to pay in-
surance premiums until the notice re-
quired by §203.489 is received by HUD.

[45 FR 27929, Apr. 25, 1980]

§203.492 Assignments, pledges and

transfers by approved lender.

(a) An assignment, pledge or transfer
of an insured loan or group of insured
loans, not constituting a final sale,
may be made by an approved lender to
another approved lender provided the
following requirements are met:

(1) The assignor, pledgor or trans-
feror shall remain the lender of record.

(2) The Commissioner shall have no
obligation to recognize or deal with
any party other than the lender of
record with respect to the rights, bene-
fits and obligations of the lender under
the contract of insurance.

(b) An assignment or transfer of an
insured loan or group of insured loans
may be made by an approved lender to
other than an approved lender provided
the requirements under paragraphs (a)
(1) and (2) of this section are met and
the following additional requirements
are met:

(1) The assignee or transferee shall be
a corporation, trust or organization
(including but not limited to any pen-
sion trust or profit-sharing plan) which
certifies to the approved lender that:

(i) It has assets of $100,000 or more;
and

(ii) It has lawful authority to hold an
insured loan or group of insured loans.

(2) The assignment or transfer shall
be made pursuant to an agreement
under which the transferor or assignor
is obligated to take one of the follow-
ing alternate courses of action within
one year from the date of the assign-
ment or within such additional period
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of time as may be approved by the
Commissioner:

(i) The transferor or assignor shall
repurchase and accept a reassignment
of such loan or group of loans.

(ii) The transferor or assignor shall
obtain a sale and transfer of such loan
or group of loans to an approved lend-
er.

(c) Notice to or approval of the Com-
missioner is not required in connection
with assignments, pledges or transfers
pursuant to this section.

§203.493 Declaration of trust.

A sale of a beneficial interest in a
group of insured loans, where the inter-
est to be acquired is related to all of
the loans as an entirety, rather than an
interest in a specific loan, shall be
made only pursuant to a declaration of
trust, which has been approved by the
Commissioner prior to any such sale.

§203.495 Transfers of partial interests.

A partial interest in an insured loan
may be transferred under a participa-
tion agreement without obtaining the
approval of the Commissioner, if the
following conditions are met:

(a) Principal mortgagee. The insured
loan shall be held by an approved lend-
er which, for the purposes of this sec-
tion, shall be referred to as the prin-
cipal lender.

(b) Interest of principal lender. The
principal lender shall retain and hold
for its own account a financial interest
in the insured loan.

(c) Qualification for holding partial in-
terest. A partial interest in an insured
loan shall be issued to and held only
by:
(1) A lender approved by the Commis-
sioner; or

(2) A corporation, trust or organiza-
tion (including, but not limited to any
pension fund, pension trust, or profit-
sharing plan) which certifies to the
principal lender that:

(i) It has assets of $100,000 or more;
and

(ii) 1t has lawful authority to acquire
a partial interest in an insured loan.

(d) Participation agreement provisions.
The participation agreement shall in-
clude provisions that:

(1) The principal lender shall retain
title to the loan and remain the lender
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of record under the contract of loan in-
surance.

(2) The Commissioner shall have no
obligation to recognize or deal with
anyone other than the principal lender
with respect to the rights, benefits, and
obligations of the lender under the con-
tract of insurance.

(3) The loan documents shall remain
in the custody of the principal lender.

(4) The responsibility for servicing
the insured loans shall remain with the
principal lender.

EXTENSION OF TIME

§203.496 Actions to be taken by mort-
gagee or lender.

With respect to any action required
by the mortgagee or lender within a pe-
riod of time prescribed by this subpart
the Commissioner may extend such pe-
riod.

AMENDMENTS

§203.499 Effect of amendments.

The regulations in this subpart may
be amended by the Secretary at any
time and from time to time, in whole
or in part, but such amendment shall
not adversely affect the interests of a
mortgagee under the contract of insur-
ance on any mortgage or loan already
insured, and shall not adversely affect
the interest of a mortgagee on any
mortgage or loan to be insured for
which either the Direct Endorsement
mortgagee has approved the mortgagor
and all terms and conditions of the
mortgage or loan or the Secretary has
issued a firm commitment. In addition,
such amendment shall not adversely
affect the eligibility of specific prop-
erty if such property is covered by a
conditional commitment issued by the
Secretary, a certificate of reasonable
value issued by the Secretary of Veter-
ans Affairs, or an appraisal report ap-
proved by a Direct Endorsement under-
writer.

[57 FR 58349, Dec. 9, 1992]

Subpart C—Servicing
Responsibilities

SOURCE: 41 FR 49736, Nov. 10, 1976, unless
otherwise noted.
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GENERAL REQUIREMENTS

§203.500 Mortgage servicing generally.

This subpart identifies servicing
practices of lending institutions that
HUD considers acceptable for mort-
gages insured by HUD. Failure to com-
ply with this subpart shall not be a
basis for denial of insurance benefits,
but a pattern of refusal or failure to
comply will be cause for withdrawal of
HUD’s approval of a mortgagee. It is
the intent of the Department that no
mortgagee commence foreclosure or
acquisition of a property until the re-
quirements of this subpart have been
followed.

[61 FR 35019, July 3, 1996]

§203.501 Loss mitigation.

Mortgagees must consider the com-
parative effects of their elective servic-
ing actions, and must take those ap-
propriate actions which can reasonably
be expected to generate the smallest fi-
nancial loss to the Department. Such
actions include, but are not limited to,
deeds in lieu of foreclosure under
§203.357, pre-foreclosure sales under
§203.370, partial claims under §203.414,
assumptions under §203.512, special for-
bearance under §§203.471 and 203.614,
and recasting of mortgages under
§203.616. HUD may prescribe conditions
and requirements for the appropriate
use of these loss mitigation actions,
concerning such matters as owner-oc-
cupancy, extent of previous defaults,
prior use of loss mitigation, and eval-
uation of the mortgagor’s income,
credit and property.

[59 FR 50145, Sept. 30, 1994, as amended at 61
FR 35019, July 3, 1996]

§203.502 Responsibility for servicing.

(a) After January 10, 1994, servicing
of insured mortgages must be per-
formed by a mortgagee that is ap-
proved by HUD to service insured
mortgages. The servicer must fully dis-
charge the servicing responsibilities of
the mortgagee as outlined in this part.
The mortgagee shall remain fully re-
sponsible to the Secretary for proper
servicing, and the actions of its
servicer shall be considered to be the
actions of the mortgagee. The servicer

§203.508

also shall be fully responsible to the
Secretary for its actions as a servicer.

(b) Whenever servicing of any mort-
gage is transferred from one mortgagee
or servicer to another, notice of the
transfer of service shall be delivered:

(1) By the transferor mortgagee or
servicer to the mortgagor. The notifi-
cation shall be delivered not less than
15 days before the effective date of the
transfer and shall contain the informa-
tion required in §3500.21(e)(2) of this
title; and

(2) By the transferee mortgagee or
servicer:

(i) To the mortgagor. The notifica-
tion shall be delivered not less than 15
days before the effective date of the
transfer and shall contain the informa-
tion required in §3500.21(e)(2) of this
title; and

(if) To the Secretary. This notifica-
tion shall be delivered within 15 days of
the transfer, in a format prescribed by
the Secretary.

[36 FR 24508, Dec. 22, 1971, as amended at 57
FR 47974, Oct. 20, 1992; 57 FR 58349, Dec. 9,
1992; 59 FR 65448, Dec. 19, 1994; 61 FR 36266,
July 9, 1996]

§203.508 Providing information.

(a) Mortgagees shall provide loan in-
formation to mortgagors and arrange
for individual loan consultation on re-
quest. The mortgagee must establish
written procedures and controls to as-
sure prompt responses to inquiries. One
or more of the following means of mak-
ing information readily available to
mortgagors is required:

(1) An office staffed with competent
personnel located within 200 miles of
the property, capable of providing
timely responses to requests for infor-
mation. Complete records need not be
maintained in such an office if the staff
is able to secure needed information
and pass it on to the mortgagor.

(2) Toll-free telephone service at an
office capable of providing needed in-
formation.

(b) All mortgagors must be informed
of the system available for obtaining
answers to loan inquiries, the office
from which needed information may be
obtained and reminded of the system at
least annually. Toll-free telephone
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service need not be provided to a mort-
gagor other than at the office des-
ignated to serve the mortgagor nor
other than from the immediate vicin-
ity of the security property.

(c) Within thirty days after the end
of each calendar year, the mortgagee
shall furnish to the mortgagor a state-
ment of the interest paid, and of the
taxes disbursed from the escrow ac-
count during the preceding year. At
the mortgagor’s request, the mortga-
gee shall furnish a statement of the es-
crow account sufficient to enable the
mortgagor to reconcile the account.

(d) Mortgagees must respond to HUD
requests for information concerning in-
dividual accounts.

(e) Each servicer of a mortgage shall
deliver to the mortgagor a written no-
tice of any assignment, sale, or trans-
fer of the servicing of the mortgage.
The notice must be sent in accordance
with the provisions of §3500.21(e)(1) of
this title and shall contain the infor-
mation required by §3500.21(e)(2) of this
title. Servicers must respond to mort-
gagor inquiries pertaining to the trans-
fer of servicing in accordance with
§3500.21(f) of this title.

(The information collection requirements
contained in paragraph (c) were approved by
the Office of Management and Budget under
control number 2502-0235)

[41 FR 49736, Nov. 10, 1976, as amended at 48
FR 28986, June 24, 1983; 59 FR 65448, Dec. 19,
1994]

§203.510 Release of personal liability.

(a) Procedures. The mortgagee shall
release a selling mortgagor from any
personal liability for payment of the
mortgage debt, if release is permitted
by §203.258 of this part, in accordance
with the following procedures:

(1) The mortgagee receives a request
for a creditworthiness determination
for a prospective purchaser of all or
part of the mortgaged property;

(2) The mortgagee or servicer per-
forms a creditworthiness determina-
tion under §203.512(b)(1) of this part if
the mortgagee or servicer is approved
for participation in the Direct Endorse-
ment program, or the mortgagee re-
quests a creditworthiness determina-
tion by the Secretary;

(3) The prospective purchaser is de-
termined to be creditworthy under the
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standards applicable when a release of
the selling mortgagor is intended;

(4) The prospective purchaser as-
sumes personal liability by agreeing to
pay the mortgage debt; and

(5) The mortgagee provides the sell-
ing mortgagor with a release of per-
sonal liability on a form approved by
the Secretary.

(b) Release after 5 years. (1) If a selling
mortgagor is not released under the
procedures described in paragraph (a)
of this section, either because no re-
quest for a creditworthiness determina-
tion is submitted under paragraph
(a)(1) of this section, or because there
is no affirmative determination of
creditworthiness under paragraph (a)(3)
of this section, then the selling mort-
gagor is automatically released from
any personal liability for payment of
the mortgage debt because of section
203(r) of the National Housing Act if:

(i) The purchasing mortgagor has as-
sumed personal liability by agreeing to
pay the mortgage debt;

(i) Five years have elapsed after the
assumption; and

(iii) The purchasing mortgagor is not
in default under the mortgage at the
end of the five-year period.

(2) If the conditions of this paragraph
(b) for a release are satisfied, the mort-
gagee shall provide a written release
upon request to the selling mortgagor.

(3) This paragraph (b) only applies to
a mortgage originated pursuant to an
application by the mortgagor on or
after December 1, 1986 on a form ap-
proved by the Secretary.

(c) Mortgagee to provide notice. A
mortgagee shall inform mortgagors
(including prospective mortgagors
seeking information) about the proce-
dures for release of personal liability
by providing a notice approved by the
Secretary when required by the Sec-
retary.

[58 FR 42649, Aug. 11, 1993]

§203.512 Free
tions.

(a) Policy of free assumability with no
restrictions. A mortgagee shall not im-
pose, agree to or enforce legal restric-
tions on conveyance, as defined in
§203.41(a)(3) of this part, or restrictions
on assumption of the insured mort-
gage, unless specifically permitted by

assumability; excep-
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this part or contained in a junior lien
granted to the mortgagee after settle-
ment on the insured mortgage.

(b) Credit review. If approval is re-
quired by the mortgage, the mortgagee
shall not approve the sale or other
transfer of all or part of the mortgaged
property, or the sale or transfer of a
beneficial interest in a trust owning all
or part of the property, whether or not
any person acquires personal liability
under the mortgage in connection with
the sale or other transfer, unless:

(1) At least one of the persons acquir-
ing ownership is determined to be cred-
itworthy under applicable standards
prescribed by the Secretary;

(2) The selling mortgagor retains an
ownership interest in the property; or

(3) The transfer is by devise or de-
scent.

(c) Investors and secondary residences.
The mortgagee shall not approve the
sale of other transfer or mortgaged
property to a person who cannot be ap-
proved as a substitute mortgagor as
provided in §203.258 of this part because
the property will not be a primary resi-
dence or a secondary residence per-
mitted by that section.

(d) Due-on-sale clause. Each mortgage
shall contain a due-on-sale clause per-
mitting acceleration, in a form pre-
scribed by the Secretary. If a sale or
other transfer occurs without mortga-
gee approval and a prohibition in para-
graphs (b) or (c) of this section applies,
a mortgagee shall enforce this section
by requesting approval from the Sec-
retary to accelerate the mortgage, pro-
vided that acceleration is permitted by
applicable law. The mortgagee shall ac-
celerate if approval is granted. This
paragraph applies only if the applica-
tion by the mortgagor on a form ap-
proved by the Secretary is dated on or
after December 1, 1986.

[58 FR 42649, Aug. 11, 1993; 59 FR 15112, Mar.
31, 1994]

§203.550 Escrow accounts.

(a) It is the mortgagee’s responsibil-
ity to make escrow disbursements be-
fore bills become delinquent. Mortga-
gees must establish controls to insure
that bills payable from the escrow fund
or the information needed to pay such
bills is obtained on a timely basis. Pen-
alties for late payments for items pay-

§203.552

able from the escrow account must not
be charged to the mortgagor unless it
can be shown that the penalty was the
direct result of the mortgagor’s error
or omission. The mortgagee shall use
the procedures set forth in §3500.17 of
this title, implementing Section 10 of
the Real Estate Settlement Procedures
Act (12 U.S.C. 2609), to compute the
amount of the escrow, the methods of
collection and accounting, and the pay-
ment of the bills for which the money
has been escrowed.

(b) [Reserved]

(¢) In the case of escrow accounts
created for purposes of §203.52 or §234.64
of this chapter, mortgagees may esti-
mate escrow requirements based on the
best information available as to prob-
able payments that will be required to
be made from the account on a periodic
basis throughout the period during
which the account is maintained.

(d) The mortgagee shall not institute
foreclosure when the only default of
the mortgagor occupant is a present in-
ability to pay a substantial escrow
shortage, resulting from an adjustment
pursuant to this section, in a lump
sum.

(e) When the contract of mortgage in-
surance is terminated voluntarily or
because of prepayment in full, sums in
the escrow account to pay the mort-
gage insurance premiums shall be re-
mitted to HUD with a form approved
by the Secretary for reporting the vol-
untary termination of prepayment.
Upon prepayment in full sums held in
escrow for taxes and hazard insurance
shall be released to the mortgagor
promptly.

(Approved by the Office of Management and
Budget under control number 2502-0474)

[41 FR 49736, Nov. 10, 1976, as amended at 57
FR 9611, Mar. 19, 1992; 57 FR 27927, June 23,
1992; 59 FR 53901, Oct. 26, 1994; 60 FR 8812,
Feb. 15, 1995]

§203.552 Fees and charges after en-

dorsement.
(a) The mortgagee may collect rea-
sonable and customary fees and

charges from the mortgagor after in-
surance endorsement only as provided
in this paragraph (a). The mortgagee
may not collect these fees or charges
from the mortgagor if the mortgagee
has been or will be reimbursed by the
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Secretary for the services for which the
fees or charges are assessed.

(1) Late charges as set forth in
§203.25;

(2) Charges for processing or reproc-
essing a check returned as
uncollectible; (Where bank policy per-
mits, the mortgagee must deposit a
check for collection a second time be-
fore assessing a bad check charge);

(3) Fees for processing a change of
ownership of the mortgaged property;

(4) Fees and charges for arranging a
substitution of liability under the
mortgage in connection with the sale
or transfer of the property;

(5) Charges for processing a request
for credit approval of an assumptor or
substitute mortgagor;

(6) Charges for substitution of a haz-
ard insurance policy at other than the
expiration of term of the existing haz-
ard insurance policy;

(7) Charges for modification of the
mortgage involving a recorded agree-
ment for extension of term or re-
amortization;

(8) Fees and charges for processing a
partial release of the mortgaged prop-
erty;

(9) Attorney’s and trustee’s fees and
expenses actually incurred (including
the cost of appraisals pursuant to
§203.368(e) and cost of advertising pur-
suant to §203.368(h)) when a case has
been referred for foreclosure in accord-
ance with the provisions of this part
after a firm decision to foreclose if
foreclosure is not completed because of
a reinstatement of the account. (No at-
torney’s fee may be charged for the
services of the mortgagee’s or
servicer’s staff attorney or for the serv-
ices of a collection attorney other than
the attorney handling the foreclosure.)

(10) The service charge provided for
by §203.23(c) and escrow charges in ac-
cordance with §203.23(a);

(11) A trustee’s fee if the security in-
strument in deed-of-trust states pro-
vides for payment of such a fee for exe-
cution of a satisfactory, release, or
trustee’s deed when the deed of trust is
paid in full; and

(12) Such other reasonable and cus-
tomary charges as may be authorized
by the Secretary. (This shall not in-
clude:
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(i) Charges for servicing activities of
the mortgagee or servicer;

(ii) Fees charged by independent tax
servicer organizations which contract
to furnish data and information nec-
essary for the payment of property
taxes,

(iii) Satisfaction, termination, or re-
conveyance fees when a mortgage is
paid in full (other than as provided in
paragraph (a)(11) of this section), or

(iv) The fee for recordation of a satis-
faction of the mortgage in states where
recordation is the responsibility of the
mortgagee.)

(13) Where permitted by the security
instrument, attorney’s fees and ex-
penses actually incurred in the defense
of any suit or legal proceeding wherein
the mortgagee shall be made a party
thereto by reason of the mortgage; (No
attorney’s fee may be charged for the
services of the mortgagee’s or
servicer’s staff attorney.)

(14) Property preservation expenses
incurred pursuant to §203.377.

(b) reasonable and customary fees must
be predicated upon the actual cost of
the work performed including out-of-
pocket expenses. Directors of HUD
Area and Insuring Offices are author-
ized to establish maximum fees and
charges which are reasonable and cus-
tomary in their areas. Except as pro-
vided in this part, no fee or charge
shall be based on a percentage of either
the face amount of the mortgage or the
unpaid principal balance due on the
mortgage.

[41 FR 49736, Nov. 10, 1976, as amended at 52
FR 1330, Jan. 13, 1987; 61 FR 35019, July 3,
1996]

§203.554 Enforcement of late charges.

(a) A mortgagee shall not commence
foreclosure when the only default on
the part of the mortgagor is the failure
to pay a late charge or charges
(8203.25), except as provided in §203.556.

(b) A late charge attributable to a
particular installment payment due
under the mortgage shall not be de-
ducted from that installment. How-
ever, if the mortgagee thereafter noti-
fies the mortgagor of his obligation to
pay a late charge, such a charge may
be deducted from any subsequent pay-
ment or payments submitted by the
mortgagor or on his behalf if this is not
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inconsistent with the terms of the
mortgage. Partial payments shall be
treated as provided in §203.556.

(c) A payment may be returned be-
cause of failure to include a late charge
only if the mortgagee notifies the
mortgagor before imposition of the
charge of the amount of the monthly
payment, the date when the Ilate
charge will be imposed and either the
amount of the late charge or the total
amount due when the late charge is in-
cluded.

(d) During the 60-day period begin-
ning on the effective date of transfer of
the servicing of a mortgage, a late
charge shall not be imposed on the
mortgagor with respect to any pay-
ment on the loan. No payment shall be
treated as late for any other purpose if
the payment is received by the trans-
feror servicer, rather than the trans-
feree servicer that should receive the
payment, before the due date (includ-
ing any applicable grace period allowed
under the mortgage documents) appli-
cable to such payment.

[42 FR 15680, Mar. 23, 1977, as amended at 59
FR 65448, Dec. 19, 1994]

§203.556 Return of partial payments.

(a) For the purpose of this section, a
partial payment is a payment of any
amount less than the full amount due
under the terms of the mortgage at the
time the payment is tendered, includ-
ing late charges.

(b) Except as provided in this section,
the mortgagee shall accept any partial
payment and either apply it to the
mortgagor’s account or identify it with
the mortgagor’s account and hold it in
a trust account pending disposition.
When partial payments held for dis-
position aggregate a full monthly in-
stallment they shall be applied to the
mortgagor’s account, thus advancing
the date of the oldest unpaid install-
ment but not the date on which the ac-
count first became delinquent.

(c) If the mortgage is not in default,
a partial payment may be returned to
the mortgagor with a letter of expla-
nation.

(d) If the mortgage is in default, a
partial payment may be returned to
the mortgagor with a letter of expla-
nation in any of the following cir-
cumstances:

§203.558

(1) When payment aggregates less
than 50 percent of the amount then
due;

(2) The payment is less than the
amount agreed to in a forbearance
plan, whether or not reduced to writ-
ng;

(3) The property is occupied by a ten-
ant who is paying rent and the rentals
are not being applied to the mortgage
payments;

(4) Foreclosure has been commenced.
(Foreclosure is commenced when the
first action required for foreclosure
under applicable law is taken.)

(e) Under the following cir-
cumstances the mortgagee may return
any partial payment received more
than 14 days after the mortgagee has
mailed to the mortgagor a statement
of the full amount due, including late
charges, and a notice of intention to
return any payment less than such
amount.

(1) Four or more monthly install-
ments are due and unpaid, or

(2) A delinquency of any amount has
continued for at least six months since
the account first became delinquent.

[42 FR 15680, Mar. 23, 1977]

§203.558 Handling prepayments.

(a) Notwithstanding the terms of the
mortgage, the mortgagee may accept a
prepayment at any time and in any
amount. Except as set out below,
monthly interest on the debt must be
calculated on the actual unpaid prin-
cipal balance of the loan.

(b) With respect to mortgages insured
before August 2, 1985, if a prepayment
is offered on other than an installment
due date, the mortgagee may refuse to
accept the prepayment until the first
day of the month following expiration
of the 30-day notice period as provided
in the mortgage, or may require pay-
ment of interest to that date, but only
if the mortgagee so advises the mortga-
gor, in a form approved by the Commis-
sioner, in response to the mortgagor’s
inquiry, request for payoff figures, or
tender of prepayment.

(c) With respect to mortgages insured
on or after August 2, 1985, the mortga-
gee shall not require 30 days’ advance
notice of prepayment, even if the mort-
gage instrument purports to require
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such notice. If the prepayment is of-
fered on other than an installment due
date, the mortgagee may refuse to ac-
cept the prepayment until the next in-
stallment due date (the first day of the
month), or may require payment of in-
terest to that date, but only if the
mortgagee so advises the mortgagor, in
a form approved by the Commissioner,
in response to the mortgagor’s inquiry,
request for payoff figures, or tender of
prepayment.

(d) If the installment due date (the
first day of the month) falls on a non-
working day, the mortgagor’s notice of
intention to prepay under paragraph
(b) or the prepayment shall be timely if
received on the next working day.

(e) If the mortgagee fails to meet the
full disclosure requirements of para-
graphs (b) and (c) of this section, the
mortgagee may be subject to forfeiture
of that portion of the interest collected
for the period beyond the date that pre-
payment in full was received and to
such other actions as are provided in
part 25 of this title.

(f) Each mortgagee, with respect to a
mortgage under this part, shall provide
to each of its mortgagors not less fre-
quently than annually a written no-
tice, in a form approved by the Com-
missioner, containing a statement of
the amount outstanding for prepay-
ment of the principal amount of the
mortgage and describing any require-
ments the mortgagor must fulfill to
prevent the accrual of any interest on
the principal amount after the date of
any prepayment. This paragraph shall
apply to any insured mortgage out-
standing on or after August 22, 1991.

[50 FR 25914, June 24, 1985, as amended at 56
FR 18948, Apr. 24, 1991]

MORTGAGEE ACTION AND FORBEARANCE

§203.600 Mortgage collection action.

Subject to the requirements of this
subpart, mortgagees shall take prompt
action to collect amounts due from
mortgagors to minimize the number of
accounts in a delinquent or default sta-
tus. Collection techniques must be
adapted to individual differences in
mortgagors and take account of the
circumstances peculiar to each mort-
gagor.

24 CFR Ch. Il (4-1-97 Edition)

§203.602 Delinquency notice to mort-
gagor.

The mortgagee shall give notice to
each mortgagor in default on a form
supplied by the Secretary or, if the
mortgagee wishes to use its own form,
on a form approved by the Secretary,
no later than the end of the second
month of any delinquency in payments
under the mortgage. If an account is
reinstated and again becomes delin-
quent, the delinquency notice shall be
sent to the mortgagor again, except
that the mortgagee is not required to
send a second delinquency notice to the
same mortgagor more often than once
each six months. The mortgagee may
issue additional or more frequent no-
tices of delinquency at its option.

§203.604 Contact with the mortgagor.

(a) [Reserved]

(b) The mortgagee must have a face-
to-face interview with the mortgagor,
or make a reasonable effort to arrange
such a meeting, before three full
monthly installments due on the mort-
gage are unpaid. If default occurs in a
repayment plan arranged other than
during a personal interview, the mort-
gagee must have a face-to-face meeting
with the mortgagor, or make a reason-
able attempt to arrange such a meeting
within 30 days after such default and at
least 30 days before foreclosure is com-
menced, or at least 30 days before as-
signment is requested if the mortgage
is insured on Hawaiian home land pur-
suant to section 247 or Indian land pur-
suant to section 248 or if assignment is
requested under §203.350(d) for mort-
gages authorized by section 203(q) of
the National Housing Act.

(c) A face-to-face meeting is not re-
quired if:

(1) The mortgagor does not reside in
the mortgaged property,

(2) The mortgaged property is not
within 200 miles of the mortgagee, its
servicer, or a branch office of either,

(3) The mortgagor has clearly indi-
cated that he will not cooperate in the
interview,

(4) A repayment plan consistent with
the mortgagor’s circumstances is en-
tered into to bring the mortgagor’s ac-
count current thus making a meeting
unnecessary, and payments thereunder
are current, or
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(5) A reasonable effort to arrange a
meeting is unsuccessful.

(d) A reasonable effort to arrange a
face-to-face meeting with the mortga-
gor shall consist at a minimum of one
letter sent to the mortgagor certified
by the Postal Service as having been
dispatched. Such a reasonable effort to
arrange a face-to-face meeting shall
also include at least one trip to see the
mortgagor at the mortgaged property,
unless the mortgaged property is more
than 200 miles from the mortgagee, its
servicer, or a branch office of either, or
it is known that the mortgagor is not
residing in the mortgaged property.

(e)(1) For mortgages insured pursu-
ant to section 248 of the National Hous-
ing Act, the provisions of paragraphs
(b), (c) and (d) of this section are appli-
cable, except that a face-to-face meet-
ing with the mortgagor is required, and
a reasonable effort to arrange such a
meeting shall include at least one trip
to see the mortgagor at the mortgaged
property, notwithstanding that such
property is more than 200 miles from
the mortgagee, its servicer, or a branch
office of either. In addition, the mort-
gagee must document that it has made
at least one telephone call to the mort-
gagor for the purpose of trying to ar-
range a face-to-face interview. The
mortgagee may appoint an agent to
perform its responsibilities under this
paragraph.

(2) The mortgagee must also:

(i) Inform the mortgagor that HUD
will make information regarding the
status and payment history of the
mortgagor’s loan available to local
credit bureaus and prospective credi-
tors;

(ii) Inform the mortgagor of other
available assistance, if any;

(iii) Inform the mortgagor of the
names and addresses of HUD officials
to whom further communications may
be addressed.

(Approved by the Office of Management and
Budget under control number 2502-0340)

[41 FR 49736, Nov. 10, 1976, as amended at 51
FR 21873, June 16, 1986; 52 FR 48202, Dec. 21,
1987; 53 FR 9869, Mar. 28, 1988; 61 FR 35019,
July 3, 1996; 61 FR 36266, July 9, 1996]

§203.605 Loss mitigation evaluation.

No later than when three full month-
ly installments due on the mortgage

§203.606

are unpaid, the mortgagee shall evalu-
ate all of the loss mitigation tech-
niques provided at §203.501 to deter-
mine which, if any, are appropriate,
and shall reevaluate monthly there-
after. The mortgagee shall maintain
documentation of such evaluations.
Should a claim for mortgage insurance
benefits later be filed, the mortgagee
shall maintain this documentation in
the claim file under the requirements
of §203.365(c).

[61 FR 35019, July 3, 1996]

§203.606 Pre-foreclosure review.

(a) Before initiating foreclosure, the
mortgagee must ensure that all servic-
ing requirements of this subpart have
been met. The mortgagee may not
commence foreclosure for a monetary
default unless at least three full
monthly installments due under the
mortgage are unpaid after application
of any partial payments that may have
been accepted but not yet applied to
the mortgage account. In addition,
prior to initiating any action required
by law to foreclose the mortgage, the
mortgagee shall notify the mortgagor
in a format prescribed by the Secretary
that the mortgagor is in default and
the mortgagee intends to foreclose un-
less the mortgagor cures the default.

(b) If the mortgagee determines that
any of the following conditions has
been met, the mortgagee may initiate
foreclosure without the delay in fore-
closure required by paragraph (a) of
this section:

(1) The mortgaged property has been
abandoned, or has been vacant for more
than 60 days.

(2) The mortgagor, after being clearly
advised of the options available for re-
lief, has clearly stated in writing that
he or she has no intention of fulfilling
his or her obligation under the mort-
gage.

(3) The mortgaged property is not the
mortgagor’s principal residence and it
is occupied by tenants who are paying
rent, but the rental income is not being
applied to the mortgage debt.

(4) The property is owned by a cor-
poration or partnership.

[52 FR 6915, Mar. 5, 1987, as amended at 61 FR
35020, July 3, 1996]
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§203.608 Reinstatement.

The mortgagee shall permit rein-
statement of a mortgage, even after
the institution of foreclosure proceed-
ings, if the mortgagor tenders in a
lump sum all amounts required to
bring the account current, including
foreclosure costs and reasonable attor-
ney’s fees and expenses properly associ-
ated with the foreclosure action, un-
less: (a) The mortgagee has accepted
reinstatement after the institution of
foreclosure proceedings within two
years immediately preceding the com-
mencement of the current foreclosure
action, (b) reinstatement will preclude
foreclosure following a subsequent de-
fault, or (c) reinstatement will ad-
versely affect the priority of the mort-
gage lien.

§203.610 Relief for mortgagor in mili-
tary service.

The mortgagee shall specifically give
consideration to affording the mortga-
gor the benefit of relief authorized by
§§203.345 and 203.346, if the mortgagor is

person in the military service as that
term is defined in the Soldiers and
Sailors Civil Relief Act of 1940, as
amended.

§203.614 Special forbearance.

If the mortgagee finds that a default
is due to circumstances beyond the
mortgagor’s control, as defined by
HUD, the mortgagee may grant special
forbearance relief to the mortgagor in
accordance with the conditions pre-
scribed by HUD.

[61 FR 35020, July 3, 1996]

§203.616 Recasting of mortgage.

The mortgagee may modify a mort-
gage for the purpose of changing the
amortization provisions by recasting
the total unpaid amount due over the
remaining term of the mortgage or a
term not exceeding 360 months. The
mortgagee must notify HUD of such
modification in a format prescribed by
HUD within 30 days of the execution of
the modification agreement.

[61 FR 35020, July 3, 1996]
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MORTGAGES IN DEFAULT ON PROPERTY
LOCATED ON INDIAN RESERVATIONS

§203.664 Processing defaulted mort-
gages on property located on Indian
land.

Before a mortgagee requests that the
Secretary accept assignment under
§203.350(b) of a mortgage insured pursu-
ant to section 248 of the National Hous-
ing Act (§203.43h), the mortgagee must
submit documents showing that the re-
quirements of §203.604 have been met.

[61 FR 35020, July 3, 1996]

MORTGAGES IN DEFAULT ON PROPERTY
LOCATED ON HAWAIIAN HOME LANDS

§203.665 Processing defaulted mort-
gages on property located on Ha-
waiian home lands.

Before a mortgagee requests the Sec-
retary to accept assignment under
§203.350(c) of a mortgage insured pursu-
ant to section 247 of the National Hous-
ing Act (8203.43i), the mortgagee must
submit documents showing that the re-
quirements of §203.604 have been met.

[61 FR 35020, July 3, 1996]

ASSIGNMENT AND FORBEARANCE—PROP-
ERTY IN ALLEGANY RESERVATION OF
SENECA INDIANS

§203.666 Processing defaulted mort-
gages on property in Allegany Res-
ervation of Seneca Nation of Indi-
ans.

(a) Applicability. This section applies
to mortgages authorized by section
203(q) of the National Housing Act
(8203.43j) only if the default occurred
before the mortgagor and the lessee
execute a lease renewal or a new lease
either with a term of not less than five
years beyond the maturity date of the
mortgage, or with a term established
by an arbitration award.

(b) Claims through assignment. Before
a mortgagee requests the Secretary to
accept assignment under §203.350(d) the
mortgagee must submit documents
showing that the requirements of
§203.604 have been met.

[53 FR 13405, Apr. 25, 1988, as amended at 61
FR 35020, July 3, 1996]
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OccuPIED CONVEYANCE

§203.670 Conveyance of
property.

(a) It is HUD’s policy to reduce the
inventory of acquired properties in a
manner that expands homeownership
opportunities, strengthens neighbor-
hoods and communities, and ensures a
maximum return to the mortgage in-
surance fund.

(b) The Secretary will accept convey-
ance of an occupied property contain-
ing one to four residential units if the
Secretary finds that:

(1) An individual residing in the prop-
erty suffers from a temporary, perma-
nent, or long-term illness or injury
that would be aggravated by the proc-
ess of moving from the property, and
that the individual meets the eligi-
bility criteria in §203.674(a);

(2) State or local law prohibits the
mortgagee from evicting a tenant re-
siding in the property who is making
regular monthly payments to the
mortgagor, or prohibits eviction for
other similar reasons beyond the con-
trol of the mortgagee; or

(3) It is in the Secretary’s interest to
accept conveyance of the property oc-
cupied under §203.671, the property is
habitable as defined in §203.673, and,
except for conveyances under
§203.671(d), each occupant who intends
to remain in the property after the
conveyance meets the eligibility cri-
teria in §203.674(b).

(c) HUD consents to accept good mar-
ketable title to occupied property
where 90 days have elapsed since the
mortgagee notified HUD of pending ac-
quisition, the Department has notified
the mortgagee that it was considering
a request for continued occupancy, and
no subsequent notification from HUD
has been received by the mortgagee.

[53 FR 874, Jan. 14, 1988, as amended at 56 FR
46967, Sept. 16, 1991; 58 FR 54246, Oct. 20, 1993;
61 FR 36266, July 9, 1996]

occupied

§203.671 Criteria for determining the
Secretary’s interest.

It is in the Secretary’s interest to ac-
cept occupied conveyance when one or
more of the following are met:

(a) Occupancy of the property is es-
sential to protect it from vandalism

§203.673

from time of acquisition to the time of
preparation for sale.

(b) The average time in inventory for
HUD'’s unsold inventory in the residen-
tial area in which the property is lo-
cated exceeds six months.

(c) With respect to multi-unit prop-
erties, the marketability of the prop-
erty would be improved by retaining
occupancy of one or more units.

(d) The high cost of eviction or relo-
cation expenses makes eviction im-
practical.

[45 FR 59563, Sept. 10, 1980, as amended at 56
FR 46967, Sept. 16, 1991; 58 FR 54246, Oct. 20,
1993]

§203.672 Residential areas.

(a) For the purposes of occupied con-
veyance considerations, a residential
area is any area which constitutes a
local economic market for the pur-
chase and sale of residential real es-
tate. In making determinations of resi-
dential areas, substantial weight shall
be given to delineations of such areas
commonly used by persons active in
the real estate industry in the affected
area.

(b) HUD shall establish such residen-
tial areas within six (6) months of the
publication of these regulations when
HUD’s current established patterns of
dealing with the disposition of its ac-
quired home property inventory and re-
lated recordkeeping does not coincide
with paragraph (a) of this section.
Under such circumstances the Sec-
retary shall apply such established pat-
terns in defining residential areas until
the standards in paragraph (a) of this
section are implemented.

[45 FR 59563, Sept. 10, 1980]

§203.673 Habitability.

(a) For purposes of §203.670, a prop-
erty is habitable if it meets the require-
ments of this section in its present
condition, or will meet these require-
ments with the expenditure of not
more five percent of the fair market
value of the property. The cost of abat-
ing any lead-based paint hazards in the
property, as required by HUD regula-
tions promulgated under the Lead-
Based Paint Poisoning Prevention Act
(42 U.S.C. 4821-4846), is excluded from
these repair cost limitations.
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(b)(1) Each residential unit must con-
tain:

(i) Heating facilities adequate for
healthful and comfortable living condi-
tions, taking into consideration the
local climate;

(i) Adequate electrical supply for
lighting and for equipment used in the
residential unit;

(iii) Adequate cooking facilities;

(iv) A continuing supply of hot and
cold water; and

(v) Adequate sanitary facilities and a
safe method of sewage disposal.

(2) The property shall be structurally
sound, reasonably durable, and free
from hazards that may adversely affect
the health and safety of the occupants
or may impair the customary use and
enjoyment by the occupants. Unaccept-
able hazards include, but are not lim-
ited to, subsidence, erosion, flood, ex-
posure to the elements, exposed or un-
safe electrical wiring, or an accumula-
tion of minor hazards, such as broken
stairs.

(c) If repairs, including lead-based
paint abatement, are to be made while
the property is occupied, the occupant
must hold the Secretary harmless
against any personal injury or property
damage that may occur during the
process of making repairs. If temporary
relocation of the occupant is necessary
during repairs, no reimbursement for
relocation expenses will be provided to
the occupant.

[53 FR 874, Jan. 14, 1988, and 53 FR 8626, Mar.
16, 1988]

§203.674 Eligibility for continued oc-
cupancy.

(a) Occupancy because of temporary,
permanent, or long-term illness or in-
jury of an individual residing in the
property will be limited to a reason-
able time, to be determined by the Sec-
retary on a case-by-case basis, and will
be permitted only if all the conditions
in this paragraph (a) are met:

(1) A timely request is made in ac-
cordance with §203.676, including the
submittal of documents required in
§203.675(b)(4).

(2) The occupant agrees to execute a
month-to-month lease, at the time of
acquisition of the property by the Sec-
retary and on a form prescribed by
HUD, and to pay a fair market rent as

24 CFR Ch. Il (4-1-97 Edition)

determined by the Secretary. The rent-
al rate shall be established on the basis
of rents charged for other properties in
comparable condition after completion
of repairs (if any).

(3) The occupant’s total housing cost
(rent plus utility costs to be paid by
the occupant) will not exceed 38 per-
cent of the occupant’s net effective in-
come (gross income less Federal in-
come taxes). However, a higher per-
centage may be permitted if the occu-
pant has been paying at least the re-
quired rental amount for the dwelling,
or if there are other compensating fac-
tors (e.g., where the occupant is able to
rely on cash savings or on contribu-
tions from family members to cover
total housing costs).

(4) The occupant agrees to allow ac-
cess to the property (during normal
business hours and upon a minimum of
two days advance notice) by HUD Field
Office staff or by a HUD representative,
so that the property may be inspected
and any necessary repairs accom-
plished, or by a sales broker.

(5) The occupant discloses and veri-
fies Social Security Numbers, as pro-
vided by part 200, subpart T, of this
chapter.

(b) An occupant who does not meet
the illness or injury criteria in para-
graph (a) of this section is eligible for
continued occupancy only if all the
conditions in this paragraph (b) are
met:

(1) A timely request is made in ac-
cordance with §203.676.

(2) The occupant agrees to execute a
month-to-month lease, at the time of
acquisition of the property by the Sec-
retary and on a form prescribed by
HUD, to pay fair market rent as deter-
mined by the Secretary, and to pay the
rent for the first month in advance at
the time the lease is executed. The
rental rate shall be established on the
basis of rents charged for other prop-
erties in comparable condition after
completion of repairs (if any).

(3) The occupant will have been in oc-
cupancy at least 90 days before the
date the mortgagee acquires title to
the property.

(4) The occupant’s total housing cost
(rent plus utility costs to be paid by
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the occupant) will not exceed 38 per-
cent of the occupant’s net effective in-
come (gross income less Federal in-
come taxes). However, a higher per-
centage may be permitted if the occu-
pant has been paying at least the re-
quired rental amount for the dwelling,
or if there are other compensating fac-
tors (e.g., where the occupant is able to
rely on cash savings or on contribu-
tions from family members to cover
total housing costs).

(5) The occupant agrees to allow ac-
cess to the property (during normal
business hours and upon a minimum of
two days advance notice) by HUD Field
Office staff or by a HUD representative,
so that the property may be inspected
and any necessary repairs accom-
plished, or by a sales broker.

(6) The occupant discloses and veri-
fies Social Security Number, as pro-
vided by part 200, subpart T, of this
chapter.

(Approved by the Office of Management and
Budget under control number 2502-0268)

[53 FR 874, Jan. 14, 1988, and 53 FR 8626, Mar.
16, 1988, as amended at 54 FR 39693, Sept. 27,
1989; 56 FR 46967, Sept. 16, 1991]

§203.675 Notice to occupants of pend-
ing acquisition.

(a) At least 60 days, but not more
than 90 days, before the date on which
the mortgagee reasonably expects to
acquire title to the property, the mort-
gagee shall notify the mortgagor and
each head of household who is actually
occupying a unit of the property of its
potential acquisition by HUD. The
mortgagee shall send a copy of this no-
tification to the appropriate HUD Field
Office.

(b) The notice shall provide a brief
summary of the conditions under
which continued occupancy is permis-
sible and advise them that:

(1) Potential acquisition of the prop-
erty by the Secretary is pending;

(2) The Secretary requires that prop-
erties be vacant at the time of convey-
ance to the Secretary, unless the mort-
gagor or other occupant can meet the
conditions for continued occupany in
§203.670, the habitability criteria in
§203.673, and the eligibility criteria in
§203.674;

(3) An occupant may request permis-
sion to remain in occupancy in the

§203.676

event of acquisition of the property by
the Secretary by notifying the HUD
Field Office in writing, with any re-
quired documentation, within 20 days
of the date of the mortgagee’s notice to
the occupant;

(4) If an occupant seeks to qualify for
continued occupancy under the illness
or injury provisions of §203.674(a), the
occupant shall provide to the HUD
Field Office, at the time of the occu-
pant’s request for permission to remain
in occupancy, documentation to sup-
port this claim. Documentation shall
include an estimate of the time when
the patient could be moved without se-
verely aggravating the illness or in-
jury, and a statement by a State-cer-
tified physician establishing the valid-
ity of the occupant’s claim. HUD may
require more than one medical opinion
or may arrange an examination by a
physician approved by HUD; and

(5) If an occupant fails to make a
timely request, the property must be
vacated before the scheduled time of
acquisition.

(Approved by the Office of Management and
Budget under control number 2502-0268)

[53 FR 875, Jan. 14, 1988, and 53 FR 8626, Mar.
16, 1988, as amended at 58 FR 54246, Oct. 20,
1993]

§203.676 Request for continued occu-
pancy.

An occupant may request permission
to continue to occupy the property fol-
lowing conveyance to the Secretary by
notifying the HUD Field Office in writ-
ing, within 20 days after the date of the
mortgagee’s notice of pending acquisi-
tion. Verification of illness or injury as
described in §203.675(b)(4) shall be sub-
mitted within this time period if an oc-
cupant seeks to qualify for continued
occupancy under the provisions of
§203.674(a). The HUD Field Office will
notify the mortgagee in writing that
an occupied conveyance has been re-
quested.

(Approved by the Office of Management and
Budget under control number 2502-0268)

[53 FR 875, Jan. 14, 1988, and 53 FR 8626, Mar.
16, 1988, as amended at 58 FR 54246, Oct. 20,
1993]
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§203.677 Decision to approve or deny
a request.

(a) The HUD Field Office will provide
written notification of its decision to
an occupant who makes a timely re-
quest to continue to occupy the prop-
erty. The decision of the HUD Field Of-
fice on this matter will be made by the
Chief, Property Disposition. If the deci-
sion is to deny the request, the notice
to the occupant will include a state-
ment of the reason or reasons for the
decision and of the occupant’s right to
appeal. The occupant may appeal
HUD’s decision within 20 days after the
date of HUD’s notice. The appeal must
be addressed to the Field Office Man-
ager and be in writing, and the occu-
pant may provide documentation in-
tended to refute the reasons given for
HUD'’s decision. The occupant may also
request an informal conference with a
representative of the HUD Field Office
Manager. A request for an informal
conference must be made in writing
within 10 days after the date of HUD’s
notice. The occupant may be rep-
resented at the conference by counsel
or by other persons with pertinent ex-
pert knowledge or experience.

(b) After notification that HUD has
denied a request for continued occu-
pancy, the occupant, on his or her re-
quest, shall be permitted to review all
relevant material in HUD’s possession
(including a copy of the inspection re-
port if the request is denied because
the property is not habitable as defined
in §203.673). Only material in HUD’s
possession that directly pertains to
conditions for continued occupancy
under §§8203.670, 203.673, and 203.674 may
be considered material relevant for an
occupant’s review under this para-
graph. This review shall be limited to a
review of material for purposes of the
informal conference or the appeal of
the Department’s decision. The infor-
mation will only be provided after re-
quest for an informal conference or ap-
peal has been submitted to HUD.

(c) After consideration of an appeal,
the HUD Field Office will notify the ap-
plicant in writing of HUD’s final deci-
sion. This final decision will be made
by the HUD Field Office Manager or a
representative of the Field Office Man-
ager (other than the Chief, Property
Disposition). If the decision is to deny

24 CFR Ch. Il (4-1-97 Edition)

the occupant’s request, the notice to
the occupant will reflect consideration
of the issues raised by the occupant.

(d) If, after consideration of an ap-
peal, the Field Office Manager denies
the request for new or additional rea-
sons, the occupant will be afforded an
opportunity to request that the Field
Office Manager reconsider its decision
under the provisions of paragraph (c) of
this section.

[53 FR 875, Jan. 14, 1988, and 53 FR 8626, Mar.
16, 1988]

§203.678 Conveyance of vacant prop-
erty.

(a) HUD will require that the prop-
erty be conveyed vacant if the occu-
pant fails to request permission to con-
tinue to occupy within the time period
specified in §203.676, or fails to request
a conference or to appeal a decision to
deny occupied conveyance within the
time period specified in §203.677(a).

(b) If the mortgagee has not been no-
tified by HUD, within 45 days of the
date of the mortgagee’s notification of
pending acquisition, that a request for
continued occupancy is under consider-
ation, the mortgagee shall convey the
property vacant, unless otherwise di-
rected by HUD.

[53 FR 875, Jan. 14, 1988, and 53 FR 8626, Mar.
16, 1988]

§203.679 Continued occupancy after
conveyance.

(a) Occupancy of HUD-acquired prop-
erty is temporary in all cases and is
subject to termination when necessary
to facilitate preparing the property for
sale and completing the sale.

(b) HUD will notify the occupant to
vacate the property and, if necessary,
will take appropriate eviction action in
any of the following situations:

(1) Failure of the occupant to execute
the lease required by §203.674 (a)(2) and
(b)(2), or failure to pay the rental
amount required, including the initial
payment at the time of execution of
the lease, or to comply with the terms
of the lease;

(2) Failure of the occupant to allow
access to the property upon request in
accordance with §203.674 (a)(4) and
(b)(5);

(3) Necessity to prepare the property
for sale; or
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(4) Assignment of the property by the
Secretary to a different use or pro-
gram.

[53 FR 876, Jan. 14, 1988, and 53 FR 8626, Mar.
16, 1988; 61 FR 36266, July 9, 1996]

§203.680 Approval of occupancy after
conveyance.

When an occupied property is con-
veyed to HUD before HUD has had an
opportunity to consider continued oc-
cupancy (e.g., where HUD has taken
more than 90 days to make a final deci-
sion on continued occupancy in accord-
ance with §203.670(c)), a determination
regarding continued occupancy will be
made in accordance with the condi-
tions for the initial approval of occu-
pied conveyance. Any such determina-
tion shall be in accordance with HUD’s
obligations under the terms of any
month-to-month lease that has been
executed.

[53 FR 876, Jan. 14, 1988, and 53 FR 8626, Mar.
16, 1988]

§203.681 Authority of HUD Field Of-
fice Managers.

Field Office Managers shall act for
the Secretary in all matters relating to
assignment and occupied conveyance
determinations. The decision of the
Field Office Manager under §203.677
will be final and not be subject to fur-
ther administrative review.

[53 FR 876, Jan. 14, 1988, and 53 FR 8626, Mar.
16, 1988]

PART 204—COINSURANCE

AUTHORITY: 12 U.S.C.

3535(d).

1715z-9; 42 U.S.C.

§204.1 Termination of program.

Effective December 29, 1994, of final
rule the authority to coinsure mort-
gages under this part is terminated, ex-
cept that the Department will honor
legally binding and validly issued bor-
rower approvals issued by lenders be-
fore the termination date. This part
204, as it existed immediately before
the termination date, will continue to
govern the rights and obligations of co-
insured lenders, mortgagors, and the
Department of Housing and Urban De-

Pt. 206

velopment with respect to loans coin-
sured under this part.

[59 FR 39957, Aug. 5, 1994]

PART 206—HOME EQUITY CON-

VERSION MORTGAGE INSUR-
ANCE
Subpart A—General
Sec.
206.1 Purpose.
206.3 Definitions.
206.7 Effect of amendments.
206.8 Preemption.

Subpart B—Eligibility; Endorsement

206.9
206.13
206.15

Eligible mortgagees.
[Reserved]
Endorsement for insurance.

ELIGIBLE MORTGAGES

206.17
206.19
206.21
206.23
206.25
206.26
206.27
206.31

General.

Payment options.

Interest rate.

Shared appreciation.
Calculation of payments.
Change in payment option.
Mortgage provisions.
Allowable charges and fees.

ELIGIBLE MORTGAGORS

206.33
206.35
206.37

Age of mortgagor.

Title held by mortgagor.

Credit standing.

206.39 Principal residence.

206.40 Disclosure and verification of Social
Security and Employer Identification
Numbers.

206.41 Counseling.

206.43 [Reserved]

ELIGIBLE PROPERTIES

206.45 Eligible properties.

206.47 Property standards; repair work.

206.51 Eligibility of mortgages involving a
dwelling unit in a condominium.

Subpart C—Contract Rights and
Obligations

SALE, ASSIGNMENT AND PLEDGE

206.101 Sale, assignment and pledge of in-
sured mortgages.
206.102 General Insurance Fund.

MORTGAGE INSURANCE PREMIUMS

206.103 Payment of MIP.

206.105 Amount of MIP.

206.107 Mortgagee election of assignment or
shared premium option.

206.109 Amount of mortgagee share of pre-
mium.
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