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§43.23 Conduct of employees.

(a) Employees whose duties require
handling of student records shall, at all
times, take care to protect the integ-
rity, security, and confidentiality of
these records.

(b) No employee of the educational
institution may disclose student
records unless disclosure is permitted
under §43.14 or made to the parent of
the student or eligible student to
whom the record pertains.

(¢) No employee of the educational
institution may alter or destroy a stu-
dent record, unless:

(1) Alteration or destruction is prop-
erly undertaken in the course of the
employee’s regular duties, or

(2) Alteration or destruction is re-
quired by an authorized administrative
decision or the decision of a court of
competent jurisdiction.

(d) The educational institution re-
sponsible for a system of student rec-
ords shall be responsible for assuring
that employees with access to the sys-
tem are made aware of the require-
ments of this section.
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Subpart A—General

8§45.1 General responsibility.

(a) Schools are responsible for pro-
viding a free appropriate education to
all handicapped Indian children en-
rolled in a school operated or funded by
the Bureau of Indian Affairs (BIA) who
are between the ages of five (5) and
twenty-one (21). Children whose fifth
birthday occurs on or before December
31 or whose twenty-second birthday oc-
curs during the course of the regular
school year shall be regarded as eligi-
ble children for the entire school year.

(b) The BIA has the responsibility to
ensure the provision of a free appro-
priate education until a handicapped
child successfully completes a second-
ary school program, voluntarily with-
draws or attains the age of twenty-two
(22) years, regardless of whether the
handicapped child is provided special
education and related services:

(1) By a school directly;

(2) Through a contract entered into
by the school with a public or private
agency;

(3) By an educational cooperative of
which the school is a member; or

(4) By an approved public or non-pub-
lic school program (following place-
ment or referral).

§45.2 Provision of early childhood spe-
cial education programs and serv-
ices.

(a) Children from birth to four (4)
years of age, who are not enrolled in

§45.5

BIA funded or operated schools, may
receive special education services
through coordination with Head Start
and other existing Early Childhood
Special Education programs (ECSE).
(b) Early Childhood Special Edu-
cation (ECSE) means specially de-
signed special education and related
services, to meet the unique needs of a
child under the age of five (5) years
whose handicap or impairment ad-
versely affects the child’s educational
performance or learning abilities.

§45.3 Children of
through twenty-one.
A child of ages eighteen (18) through
twenty-one (21) shall be entitled to all
of the rights given to children and par-
ents by this part.

ages eighteen

§45.4 Full educational opportunity.

A full educational opportunity must
be provided to all handicapped chil-
dren, ages five (5) through twenty-one
(21) who are enrolled in schools oper-
ated or funded by the BIA.

§45.5 Definitions.

(a) Agency means an organizational
unit of the Bureau which provides di-
rect services to the governing body or
bodies of one or more specified Indian
tribes. The term includes Bureau Area
Education offices only with respect to
off-reservation boarding schools, coop-
erative schools, and tribally operated
contract schools located in the Area
for which the Director has not des-
ignated an Agency.

(b) Agency Superintendent for Edu-
cation means the Bureau official in
charge of Bureau education programs
and functions in an Agency, and who
reports to the Director, Office of Indian
Education Programs (OIEP).

(c) Approved public or
school means:

(1) Either a public school operated by
an intermediate educational unit, a
local education agency or other public
agency (as those terms are defined in 34
CFR 300.7, 300.8, 300.11) of a State which
receives funds under part B of the Edu-
cation of the Handicapped Act, as
amended (20 U.S.C. 1411-1420) pursuant
to a current annual program plan ap-
proved by the Secretary of Education;
or

non-public
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(2) A non-public school located in a
State determined by the State edu-
cational agency to be in full compli-
ance with all applicable State and Fed-
eral special education requirements.

(d) Area Education Program Adminis-
trator means the Bureau official in
charge of Bureau Education programs
and functions in a Bureau Area office
and who reports to the Director.

(e) Assistant Secretary means the As-
sistant Secretary—Indian Affairs, De-
partment of the Interior, or his/her des-
ignee.

(f) Boarding school means a Bureau
school offering a residential center and
support services as well as an academic
program.

(g) Bureau means the Bureau of In-
dian Affairs of the Department of the
Interior.

(h) Child identification means the
identification, location, and individual
evaluation of handicapped children.

(i) Cooperative agreements means an
agreement between schools operated or
funded by the BIA and state and local
education agencies for the provision of
special education and related services
to handicapped children enrolled or eli-
gible to be enrolled in the BIA school.

(J) Counseling services means services
provided by qualified social workers
(with training as counselors), psycholo-
gists, guidance counselors, or other
qualified personnel.

(k) Days mean consecutive calendar
days.

() Director means the Director, Office
of Indian Education Programs.

(m) The Division means the Branch of
Exceptional Education, Office of Indian
Education Programs, Bureau of Indian
Affairs, Department of the Interior.

(n) EHA means part B of the Edu-
cation of the Handicapped Act as
amended by the Education for All
Handicapped Children Act of 1975 (Pub.
L. 94-142), 20 U.S.C. 1411-1420, and the
regulations issued by the U.S. Depart-
ment of Education, 34 CFR 300.1.

(o) Handicapped child means a child
evaluated in accordance with the re-
quirements of this part who is deter-
mined to be mentally retarded, hard of
hearing, deaf, deaf-blind, speech im-
paired, visually handicapped, seriously
emotionally disturbed, multi-handi-
capped, orthopedically impaired, other
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health impaired or as having specific
learning disabilities and who because
of these impairments needs special
education and related services. The
terms used in this definition are de-
fined as follows:

(1) Deaf means a hearing impairment
which is so severe that the child is im-
paired in processing linguistic informa-
tion through hearing, with or without
amplification, which adversely affects
educational performance.

(2) Deaf-blind means concomitant
hearing and visual impairments, the
combination of which causes such se-
vere communication and other devel-
opmental and educational problems
that they cannot be accommodated in
special education programs solely for
deaf or blind children.

(3) Hard of hearing means a hearing
impairment, whether permanent or
fluctuating, which adversely affects a
child’s educational performance but
which is not included under the defini-
tion of deaf in this section.

(4) Mentally retarded means signifi-
cantly subaverage general intellectual
functioning existing concurrently with
deficits in adaptive behavior and mani-
fested during the developmental pe-
riod, which adversely affects a child’s
educational performance.

(5) Multi-handicapped means concomi-
tant impairments (such as mentally re-
tarded-blind, mentally retarded-ortho-
pedically impaired, etc., but not in-
cluding speech impaired), the combina-
tion of which causes such severe edu-
cational problems that they cannot be
accommodated in special education
programs solely for one of the impair-
ments. The term does not include deaf-
blind children.

(6) Orthopedically impaired means a
severe orthopedic impairment which
adversely affects a child’s educational
performance. The term includes im-
pairments caused by congenital anom-
aly (e.g., clubfoot, absence of member,
etc.), impairments caused by disease
(e.g., poliomyelitis, bone tuberculosis,

etc.), and impairments from other
causes (e.g., cerebral palsy, amputa-
tions, and fractures or burns which

cause contractures).

(7) Other health impaired means (i)
having an autistic condition which is
manifested by severe communication
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and other developmental and edu-
cational problems; or (ii) having lim-
ited strength, vitality or alertness, due
to chronic or acute health problems
such as a heart condition, tuberculosis,
rheumatic fever, nephritis, asthma,
sickle cell anemia, hemophilia, epi-
lepsy, lead poisoning, leukemia, or dia-
betes, which adversely affects a child’s
educational performance.

(8) Seriously emotionally disturbed is
defined as follows:

(i) The term means a condition ex-
hibiting one or more of the following
characteristics over a long period of
time and to a marked degree, which ad-
versely affects educational perform-
ance including:

(A) An inability to learn which can-
not be explained by intellectual, sen-
sory, or health factors;

(B) An inability to build or maintain
satisfactory interpersonal relation-
ships with peers and teachers;

(C) Inappropriate types of behavior or
feelings under normal circumstances;

(D) A general pervasive mood of un-
happiness or depression; or

(E) A tendency to develop physical
symptoms or fears associated with per-
sonal or school problems.

(ii) The term includes children who
are schizophrenic. The term does not
include children who are socially mal-
adjusted, unless it is determined that
they are seriously emotionally dis-
turbed.

(9) Specific learning disability means a
disorder in one or more of the basic
psychological processes involved in un-
derstanding or in using language, spo-
ken or written, which may manifest it-
self in an imperfect ability to listen,
think, speak, read, write, spell, or to do
mathematical calculations. The term
includes such conditions as perceptual
handicaps, brain injury, minimal brain
dysfunction, dyslexia, and developmen-
tal aphasia. The term does not include
children who have learning problems
which are primarily the result of vis-
ual, hearing, or motor handicaps, or
mental retardation, or emotional dis-
turbance, or of environmental, cul-
tural, or economic disadvantage.

(10) Speech impaired means a commu-
nication disorder, such as stuttering,
impaired articulation, a language im-
pairment, or a voice impairment,

§45.5

which adversely affects a child’s edu-
cational performance.

(11) Visually handicapped means a vis-
ual impairment which even with cor-
rection, adversely affects a child’s edu-
cational performance. The term in-
cludes both partially seeing and blind
children.

(p) Independent education evaluation
means an evaluation conducted by a
qualified examiner who is not em-
ployed by the Agency responsible for
the education of the child in question.

(g) Individualized Education Program
(IEP) means the written individualized
education for a handicapped child
which is consistent with all the re-
quirements of 8§45.31—45.38 of this
part.

(r) Indian means a person who is a
member of an Indian tribe.

(s) Indian Tribe means any Indian
tribe, band, nation, rancheria, pueblo,
colony or community, including any
Alaska Native village or regional or
village corporation as defined in or es-
tablished pursuant to the Alaska Na-
tive Claims Settlement Act (85 Stat.
688) which is recognized by the Sec-
retary as eligible for the special pro-
grams and services provided through
the Bureau to Indians because of their
status as Indians.

(t) Individual Intelligent Quotient (1Q)
test means any individual test, device,
or measure which purports to assess a
child’s current mental abilities, capac-
ity, intellectual functioning, intellec-
tual development or aptitude, but does
not include achievement test or adapt-
ive behavior scales.

(u) In-service training means training
other than that received by an individ-
ual in a full-time program which leads
to a degree.

(v) Least restrictive environment (LRE)
means that to the maximum extent ap-
propriate, handicapped children in pub-
lic or private institutions or other care
facilities, are educated with children
who are not handicapped; and that spe-
cial classes, separate schooling or
other removal of handicapped children
from the regular environment occurs
only when the nature or severity of the
handicap is such that education in reg-
ular classes with the use of supple-
mentary aids and services cannot be
achieved satisfactorily.
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(w) Native language when used with
reference to a person of limited Eng-
lish-speaking ability, means the lan-
guage normally used by that person, or
in the case of a child, the language nor-
mally used by the parents of the child.
In all direct contact with a child (in-
cluding evaluation of the child), com-
munication would be in the language
normally used by the child and not
that of the parents, if there is a dif-
ference between the two.

(x) Parent means a parent, a guard-
ian, or person acting as a parent of a
child, or a surrogate parent who has
been appointed in accordance with
§45.56. The term parent is defined to in-
clude persons acting in the place of a
parent, such as a grandmother or step-
parent with whom a child lives, as well
as persons who are legally responsible
for a child’s welfare.

(y) Parental consent means: (1) that
the parent has been fully informed of
all information relevant to the activity
for which consent is sought, in his or
her native language, or other mode of
communication; (2) the parent under-
stands and agrees in writing to the car-
rying out of the activity for which his
or her consent is sought, and the con-
sent describes that activity and lists
the records (if any) which will be re-
leased and to whom; and (3) the parent
understands that the granting of con-
sent is voluntary on the part of the
parent and may be revoked at any
time.

(z) Parent counseling and training
means assisting parents in understand-
ing the special needs of their child and
providing parents with information
about child development.

(aa) Physical education means the de-
velopment of physical and motor fit-
ness; fundamental motor skills and
patterns; skills in aquatics, dance, in-
dividual, and group games and sports.
The term includes special physical edu-
cation, adaptive physical education,
movement education and motor devel-
opment.

(bb) Related services means transpor-
tation and such developmental, correc-
tive, and other supportive services as
are required to assist a handicapped
child to benefit from special education
and includes speech pathology and
audiology, psychological services,
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physical and occupational therapy,
recreation, early identification and as-
sessment of disabilities in children,
counseling services, and medical serv-
ices for diagnostic or evaluation pur-
poses. The term also includes school
health services, social work services in
schools, and parent counseling and
training.

(cc) School means educational or resi-
dential centers operated by or under
contract with the Bureau of Indian Af-
fairs offering services to Indian stu-
dents under the authority of a local
school board and the direction of the
school supervisor. A school may be lo-
cated on more than one physical site.
The term school, unless otherwise spec-
ified, is meant to encompass day
schools, boarding schools, cooperative
schools, and contract schools as those
terms are commonly used. The term
school shall also encompass private
schools, facilities, and institutions,
with which the Bureau of Indian Af-
fairs may contract for services to
handicapped Indian children.

(dd) Section 504 means section 504 of
the Rehabilitation Act of 1973, 29
U.S.C. 794.

(ee) Special education means specially
designed instruction, at no cost to the
parent, to meet the unique needs of a
handicapped child, including classroom
instruction, instruction in physical
education, home instruction, and in-
struction in hospitals and institutions.

(ff) Special education coordinator
means the qualified employee of an
Area/Agency responsible for ensuring
that all requirements of this part are
complied with by the schools within
the jurisdiction of the Area/Agency.

(gg) Supervisor or school supervisor
means the individual in the position of
authority at any school.

(hh) Tribally operated contract school
means a school (other than a public
school) which is financially assisted
under a contract with the Bureau.

(ii) Vocational education means orga-
nized educational programs which are
directly related to the preparations of
individuals for paid or unpaid employ-
ment, or for additional preparation for
a career requiring other than a bacca-
laureate or advanced degree.
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Subpart B—Identification and
Evaluation of Handicapped
Children

§45.11 Child find.

Each Agency must insure that every
child within its jurisdiction between
the ages of birth and twenty-two years
who is suspected of being handicapped
and in need of special education and re-
lated services is identified and located.
A formal child find effort must be con-
ducted at least once each school year
and must include procedures to iden-
tify children:

(a) Enrolled in a regular education
program operated by the schools of the
Agency;

(b) Enrolled in a pre-school or day-
care program on or near the reserva-
tion; or

(c) Currently out-of-school, including
dropouts but excluding children who
have graduated or otherwise success-
fully completed programs. Schools
shall conduct child find activities for
in-school identification as described in
§45.12.

8§45.12 Child find—elements.

Each Agency shall:

(a) Conduct a formal community sur-
vey through any effective method to
identify children of all ages who may
be in need of special education and re-
lated services.

(b) Regularly present or distribute
child find information at tribal govern-
ment or agency meetings, tribal fairs,
chapter/district meetings, etc.

(c) Establish a system of in-school
identification by which each local
school supervisor or designee refers
children whose academic performance,
attendance, or other behavior indicates
the possibility of a handicapping condi-
tion for an individual evaluation.

(d) Establish a procedure by which
child identification data is regularly
collected from the Indian Health Serv-
ice, local Headstart programs, day care
facilities, group homes, local public
and non-public schools, the state edu-
cation agency (of the state in which
the Agency is located), tribal agencies
and/or organizations and any other ap-
propriate education, health, welfare or
social service organization in the com-
munity served by the Agency. A formal

§45.14

procedure for the exchange of informa-
tion between the State Organizational
Unit conducting the “Early Periodic
Screening, Diagnosis and Treatment
Program’ (mandated by title XIX of
the Social Security Act) for the state
in which the school is located and the
Agency in which the school is located
shall be established within 180 days
from the effective date of this part.

(e) Publish public information arti-
cles and programs in local media, in-
cluding announcements of times, dates,
and places of free orientation work-
shops and free screening.

(f) Initiate annual community-wide
communication to all parents of school
age children which describes the spe-
cial education program. Such commu-
nication shall emphasize the availabil-
ity of programs and services for school
age children.

§45.13 Register of children.

Each school shall maintain informa-
tion on each handicapped child en-
rolled in the program. All information
collected and maintained must be kept
in accordance with the confidentiality
requirements of Pub. L. 94-142 and the
Privacy Act.

§45.14 General entry screening.

Each school shall participate in a
screening program for all newly en-
rolled children and children who have
not previously been screened in the
school. Such screening shall be con-
ducted by the school in order to iden-
tify those children who should be re-
ferred for a full individual evaluation.
The general entry screening shall con-
sist of the following elements, appro-
priately adapted for use with children
of his/her particular age. This screen-
ing must be completed within thirty
(30) days of the child’s enrollment and
include at a minimum:

(a) An appropriate vision screening;

(b) An appropriate hearing screening;

(c) A screening of the child’s primary
language skills;

(d) The administration by a class-
room teacher of a general screening in-
strument (i.e., rating scale) to provide
information regarding:

(1) Current academic performances,

(2) Social and emotional behavior,

(3) Gross motor skills,
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(4) Fine motor skills,

(5) Any observable health problems,
and

(6) The teachers impression of the
need for additional assessment.

8§45.15 Periodic school screening.

(a) At a minimum, schools must an-
nually screen all students enrolled in
odd numbered grades (i.e., first, third,
fifth, seventh, ninth and eleventh
grades) within the first thirty (30) days
of enrollment.

(b) For schools using a non-graded
system, the screening must occur every
other year, beginning with the first
level of enrollment at the school. The
periodic school screening must meet
the requirements set forth in §45.14.
Nothing in this part exempts newly en-
rolled students in even numbered
grades, Kkindergarten, or pre-school
from being screened as required in
§45.14.

§45.16 Screening personnel.

The school shall utilize personnel
who are trained to do the specific
screening which is being performed.

8§45.17 Screening results and referrals.

The school supervisor or designee
shall review all results obtained
through the screening procedures indi-
cated in §845.14—45.15 with the class-
room teacher as a team within ten (10)
days of completion of this screening
and determine if an individual evalua-
tion is warranted.

(a) Upon the determination that an
individual evaluation is needed, the
school supervisor or designee shall
within twenty (20) days complete the
following:

(1) Inform the parents of the screen-
ing results and the recommendations of
the team.

(2) Explain parental rights as re-
quired in §45.51 to the parents.

(3) Obtain parental consent to per-
form an individual evaluation.

(4) When parental consent for an indi-
vidual evaluation is obtained a formal
referral must be prepared according to
procedures established by the Agency
Special Education Coordinator in con-
sultation with the school supervisor.
The referral shall be fowarded to the
appropriate personnel for action.
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(b) Should parental consent be de-
nied, possible alternatives to formal
evaluation such as modifications to the
regular classroom program must be
considered and discussed with the par-
ent and classroom teacher prior to im-
plementing due process procedures as
provided in §45.58. The discussion re-
quired in this part must be held within
five (5) days of formal denial of consent
and any modifications agreed upon
must be implemented within thirty (30)
days. If no agreement can be reached
through these ‘“‘conciliation’ measures
the due process procedures in §45.58
should be considered.

(c¢) Nothing in this part is to be inter-
preted as prohibiting the child’s par-
ent, teacher or school administrator
from referring a child for an individual
evaluation should they feel that an
evaluation is needed regardless of the
screening cycle.

(d) Screening scales completed on
children must be kept in the child’s cu-
mulative file until the succeeding scale
is completed. If a child is placed in a
Special Education Program, the
screening results will then become a
part of the child’s handling file. The
child, once placed, will become exempt
from the screening procedures con-
ducted thereafter.

§45.18

(a) An individual evaluation must be
conducted after receiving parental con-
sent when:

(1) The child is referred based on the
screening results, or

(2) Requested by the parent, teacher
or administrator in writing.

(b) A student must be re-evaluated
when:

(1) A disagreement occurs between
the school and parent regarding a
change of placement from one program
to another (i.e., full-time special edu-
cation to regular classroom, part-time
special education to regular classroom,
etc.),

(2) A change is proposed for the iden-
tification of a student’s handicapping
condition to a different condition (i.e.,
seriously emotionally disturbed to spe-
cific learning disabled, mentally re-
tarded to specific learning disability,
etc.),

Individual evaluations.
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(3) A child is currently enrolled in a
special education program and the last
evaluation was administered three
years ago, or

(4) Requested by the parent.

§45.19 Evaluation procedures.

Procedures for selecting testing and
evaluation materials and procedures
developed for the purpose of evaluation
and placement of handicapped children
will not be racially or culturally dis-
criminatory. Materials or procedures
shall be provided and administered in
the child’s native (primary) language
or mode of communication unless it is
clearly not feasible to do so. No single
procedure shall be the sole criterion for
determining an appropriate edu-
cational program for a child. Assess-
ment instruments should be selected
on a child-by-child basis. Assessments
must be reported in such a manner as
to indicate present levels of the child’s
performance, to determine the need for
special education and related services.
Based on the individual needs of the
child, additional specialized assess-
ments may be required. Assessment re-
ports should contain a summary of the
diagnosis and specific educational rec-
ommendations for remediation. Assess-
ment of a handicapped child will be
multi-disciplinary, in order to provide
a comprehensive view of the child from
the perspective of the school, home,
and community.

(a) For the purposes of non-discrimi-
natory testing and evaluation prac-
tices, the following shall apply:

(1) Assessment instruments shall be
appropriately adapted when used with
children of impaired sensory, physical,
or speaking skills and such adaptation
shall consider each child’s age and
socio-economic and cultural back-
ground.

(2) Specialists implementing evalua-
tion procedures must be familiar with
local, cultural, language, and social
patterns and practices.

(3) Interpretors, in the native lan-
guage and/or sign language may be
used throughout all phases of the eval-
uation.

(4) Communication with parents and
the child shall be in the native lan-
guage of the home (through the use of
an interpretor) unless the English lan-
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guage is well understood by the par-
ents, guardians, or child.

(5) Local community norms shall be
considered when norm referenced tests
are used.

(6) Criterion referenced instruments
should be used.

(7) Developmental checklist(s) should
be used where appropriate.

(8) Instruments shall be administered
only by trained personnel and accord-
ing to the producer’s instructions.

(9) Instruments shall assess specific
abilities, not merely produce a single
1Q score.

(10) No one result shall determine
placement.

(b) Assessment instruments should be
adapted in accordance with the produc-
ers instructions to meet the individual
needs of the child being evaluated. This
requires that:

(1) Instruments be adapted according
to age, socioeconomic, and cultural
background of each child before or dur-
ing a child’s evaluation.

(2) Instruments be adapted for chil-
dren with perceptual problems either
before or during an evaluation.

(c) Evaluation shall be conducted in
educationally related areas to verify a
child’s suspected need for special edu-
cation. Evaluations shall be accom-
plished through coordination with the
school supervisor and the Agency Spe-
cial Education Coordinator when ap-
propriate.

(d) An assessment by a psychologist
shall be provided when appropriate to
the child’s needs. Such assessment may
include:

(1) An individually appropriate psy-
chological examination culminating in
specific recommendations, based upon
the child’s developmental and social
history.

(2) Observation of the child in famil-
iar surroundings, such as a classroom
or home.

(3) Inventory of sensory, motor, lan-
guage, perceptual, attentional, cog-
nitive, affective, attitudinal, self-
image, interpersonal, behavioral, inter-
est and vocational factors, in regard to
the child’s maturity, integrity and
interaction with the educational and/or
home context.
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(e) An assessment by a nurse, social
worker, or a counselor shall be pro-
vided when appropriate for the child.
Such assessment of pertinent family
history and home situation factors
shall include:

(1) A description of pertinent family
history and individual developmental
history and estimates of adaptive be-
havior at home in the neighborhood
and in local peer groups.

(2) Estimates of adaptive behavior
shall be based to the greatest possible
degree on information obtained by di-
rect observation or interview of the
child and/or parent in the neighborhood
setting.

(f) Each qualified specialist providing
an assessment component shall give
the child a professionally sound, com-
plete and suitable individualized exam-
ination or assessment in the context of
the child’s physical, developmental, so-
cial and educational history and cur-
rent circumstances.

(9) Individual evaluations shall be
conducted on a child unless there are
written and documented reasons deter-
mined on an individual basis, for
waiving evaluations. Acceptable rea-
sons may include but are not limited to
circumstances where:

(1) The parents refuse to permit an
evaluation.

(2) The parents arrange for an equiva-
lent evaluation of their child by a
qualified professional.

(3) An equivalent evaluation has been
completed within the past three (3)
years.

8§45.20 Individual
tives.

The objectives of an individual eval-
uation are to:

(a) Determine where a child is handi-
capped;

(b) Diagnose and evaluate the nature
and extent of the effect of such impair-
ment or condition on the educational
performance of the child; and

(c) Assess the need for special edu-
cation and related services and to rec-
ommend intervention strategies.

evaluation objec-

8§45.21 Formation of multi-disciplinary
evaluation teams.

(a) The school supervisor will be re-
sponsible for the overall conduct of the
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individual evaluation and shall collect
and review all pertinent information
regarding the child to be evaluated.

(b) The Special Education Coordina-
tor shall coordinate through the school
supervisor, the selection of a multi-dis-
ciplinary evaluation team for the con-
duct of the evaluation.

§45.22 Composition of multi-discipli-
nary evaluation teams.

The multi-disciplinary evaluation
team shall be composed of qualified
persons appropriate to complete an as-
sessment of the suspected disability. In
all cases the classroom teacher (or
other instructional staff member) fa-
miliar with the child and a person
knowledgeable with respect to the sus-
pected disability must be included on
the team.

§45.23 Content of individual evalua-
tions.

Each individual evaluation must in-
clude:

(a) An assessment of the child’s edu-
cational status which includes:

(1) A history of the child’s prior eval-
uations.

(2) A statement of the child’s attend-
ance pattern to include schools at-
tended and average daily attendance in
prior years.

(3) An educational history including:

(i) The child’s academic grades.

(i) The child’s achievement and apti-
tude test scores and a statement of the
child’s current academic standing or
school readiness.

(iii) Previous educational strategies
used to remediate the child’s edu-
cational need.

(iv) A statement of the child’s social
relations with groups, peers, and adults
based on classroom and teacher obser-
vations.

(v) A description of the child’s aca-
demic strengths that promote learning.

(vi) A description of the child’s phys-
ical limitations and behavior that in-
hibit learning.

(vii) A statement of the child’s atten-
tional capacity and communication
skills.

(b) A health assessment which in-
cludes:

(1) Present and past medical review.

(2) Physical examination.

198



Bureau of Indian Affairs, Interior

(3) Current existing medical condi-
tions and prescribed treatment(s).

(c) An assessment by a psychologist,
including an individual psychological
examination culminating in specific
recommendations, as contained in
§45.19.

(d) Children who have a speech im-
pairment as their primary handicap
may not need a complete battery of as-
sessments (e.g., psychological, phys-
ical, or adaptive behavior). However, a
qualified speech-language pathologist
will:

(1) Evaluate each speech impaired
child using procedures that are appro-
priate for the diagnosis and appraisal
of speech and language disorders, and

(2) Where necessary, make referrals
for additional assessments needed to
make an appropriate placement deci-
sion. For example, if a child is sus-
pected of being seriously emotionally
disturbed, the child should be evalu-
ated by either a clinical psychologist
or a psychiatrist.

§45.24 Test administration.

Agencies shall insure, at a minimum,
that:

(a) Tests and other evaluation mate-
rials:

(1) Are provided and administered in
the child’s native language or other
mode of communication, unless it is
clearly not feasible to do so;

(2) Have been validated for the spe-
cific purpose for which they are used;
and

(3) Are administered by trained per-
sonnel in conformance with the in-
structions provided by their producer;

(b) Tests and other evaluation mate-
rials include those tailored to assess
specific areas of educational need and
not merely those which are designed to
provide a single general intelligence
quotient;

(c) Tests are selected and adminis-
tered so as best to ensure that when a
test is administered to a child with im-
paired sensory, manual, or speaking
skills, the test results accurately re-
flect the child’s aptitude or achieve-
ment level or whatever other factors
the test purports to measure rather
than reflecting the child’s impaired
sensory, manual, or speaking skills (ex-
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cept where those skills are the factors
which the test purports to measure);

(d) No single procedure is used as the
sole criterion for determining an ap-
propriate educational program for a
child;

(e) The child is assessed in all areas
related to the suspected disability, in-
cluding, where appropriate, health, vi-
sion, hearing, social and emotional sta-
tus, general intelligence, academic per-
formance, communicative status, and
motor abilities;

(f) Tests, to the greatest extent pos-
sible, are free from racial, cultural and
sexual bias; and

(g) Determinations of mental retar-
dation are based on an assessment of a
variety of factors including adaptive
behavior and past and current develop-
ment activities (e.g., indices or mani-
festations of social, intellectual, adapt-
ive, verbal, motor, language, emotional
and self-care development for age).

8§45.25 Location of evaluation.

(a) The evaluation shall take place in
the school or at another facility which
is jointly approved by the child’s par-
ents and school officials.

(b) When a child has been referred for
an evaluation and, at the time of such
referral, such child is in a hospital or is
otherwise living away from home, the
Agency shall make appropriate ar-
rangements for the provision of the
evaluation.

§45.26 Multi-disciplinary  evaluation

team procedures.

(a) Each individual evaluation must
be completed, with full attention to its
comprehensiveness and thoroughness,
within thirty days from the date of
written parental consent. An extension
of time of thirty additional days may
be approved in writing by the Agency
Superintendent for Education after
written documentation by the school
that unusual circumstances exist pre-
venting completion of the individual
evaluation in the specified time. No
more than one extension may be ap-
proved in connection with a single indi-
vidual evaluation unless approved in
writing by the Director, or designee.

(b) The comprehensive assessment
must reflect a compilation of informa-
tion drawn from different assessment
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sources. The depth of the assessment in
each area will vary based on the initial
review of screening information con-
ducted by the school supervisor.

(c) The Special Education Coordina-
tor is responsible for ensuring that full
and complete records of information
collected or generated in connection
with an individual evaluation are
maintained. A report setting forth a
full written explanation of the findings
and the recommendations made by the
multi-disciplinary evaluation team
must be prepared. The report must in-
clude:

(1) A description of the child’s
present level of functioning;

(2) A description of the needs of the
child in rank order of importance;

(3) A recommendation of the types of
services which should be provided for
each listed need;

(4) A written summary of the proce-
dures employed, the results, and the di-
agnostic impression;

(5) A proposed date for the review of
the child’s progress prior to the review
required in §45.38, if such assessment so
indicates; and

(6) Criteria by which at that time,
the effectiveness of the child’s program
may be determined.

(d) Each member of the multi-dis-
ciplinary evaluation team shall certify
in writing whether the report prepared
by the team reflects his or her conclu-
sions, and if not, shall submit a sepa-
rate statement presenting his or her
conclusions. The report must be pre-
pared no later than fifteen (15) days
after completion of the evaluation.

(e) Members of the multi-disciplinary
evaluation teams must be responsible
for all aspects of the individual evalua-
tion including: the selection; adminis-
tration and interpretation of evalua-
tion materials; the collection of all ap-
propriate social and cultural back-
ground and adaptive behavior informa-
tion related to each evaluation; and
the confidentiality of information col-

lected during the individual evalua-
tion.
§45.27 Emergency evaluation and

placement.

(a) Where a child demonstrates docu-
mented instances of dangerously
assaultive or self-abusive behavior, the
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school supervisor may approve a tem-
porary change in placement (i.e., to a
special education setting other than
the regular classroom) on an emer-
gency basis. The school supervisor
shall immediately notify the Special
Education Coordinator of the place-
ment. The Agency shall no later than
the following day determine the appro-
priateness of the placement and initi-
ate the evaluation process.

(b) The parent shall be informed im-
mediately of the child’s behavior and
shall participate (if possible within the
constraints of time) in the emergency
placement decision and consent for
evaluation will be obtained.

(¢) An individual evaluation must be
completed within fifteen days of the
emergency placement. Procedures as
outlined in §45.23 must be followed. A
final placement determination, made
by the IEP committee, must be made
within five (5) days following comple-
tion of the individual evaluation.

§45.28 Independent educational eval-
uation.

(@) The parents of a handicapped
child have the right under this part to
obtain an independent educational
evaluation of the child, subject to para-
graphs (b) through (e) of this section.
Each school/Agency shall provide to
parents, on request, information about
where an independent educational eval-
uation may be obtained.

(b) A parent has the right to an inde-
pendent education evaluation at public
expense if the parent disagrees with an
evaluation obtained by the school or
Agency. However, the school or Agency
may initiate a hearing in accordance
with the procedures of this part to
show that its evaluation is appropriate.
If the final decision is that the evalua-
tion is appropriate, the parent still has
the right to an independent edu-
cational evaluation, but not at school
expense.

(c) If the parent obtains an independ-
ent educational evaluation at private
expense, the results of the evaluation:

(1) Must be considered by the school
in any decision made with respect to
the provision of a free appropriate pub-
lic education to the child; and

(2) May be presented as evidence at a
hearing regarding that child.
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(d) If a hearing officer requests an
independent educational evaluation as
part of a hearing, the cost of the eval-
uation must be at school or Agency ex-
pense.

(e) Whenever an independent evalua-
tion is at school or Agency expense,
the criteria under which the evaluation
is obtained, including the location of
the evaluation and the qualifications of
the examiner, must be the same as the
criteria which the school or Agency
uses when it initiates an evaluation.

§45.29 Additional procedures for eval-
uating specific learning disabilities.

(a) In evaluating a child suspected of
having a specific learning disability, in
addition to the requirements of §45.22,
each Agency shall include on the
multi-disciplinary evaluation team:

(1) The child’s regular teacher; or

(2) If the child does not have a regu-
lar teacher, a regular classroom teach-
er qualified to teach a child of his or
her age; or

(3) For a child of less than school age,
an individual qualified to teach a child
of his or her age; and

(4) At least one person qualified to
conduct individual diagnostic examina-
tions of children, such as a school psy-
chologist, speech-language pathologist,
or remedial reading teacher.

(b) At least one team member other
than the child’s regular teacher shall
observe the child’s academic perform-
ance in the regular classroom setting.
(In the case of a child of less than
school age or out of school, a team
member shall observe the child in an
environment appropriate for a child of
that age.)

(c) The team may determine that a
child has a specific learning disability
if:

(1) The child does not achieve com-
mensurate with his or her age and abil-
ity levels in one or more of the areas
listed in paragraph (c)(2) of this sec-
tion, when provided with learning expe-
riences appropriate for the child’s age
and ability levels; and

(2) The team finds that a child has a
severe discrepancy between achieve-
ment and intellectual ability in one or
more of the following areas:

(i) Oral expression;

(ii) Listening comprehension;
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(iii) Written expression;

(iv) Basic reading skill;

(v) Reading comprehension;

(vi) Mathematics calculation; or

(vii) Mathematics reasoning.

(d) The multi-disciplinary team may
not identify a child as having a specific
learning disability if the severe dis-
crepancy between ability and achieve-
ment is primarily the result of:

(1) A visual, hearing, or motor handi-
cap;

(2) Mental retardation;

(3) Emotional disturbance; or

(4) Environmental, cultural or eco-
nomic disadvantage.

(e) The multi-disciplinary team shall
prepare a written report of the results
of the evaluation. The report must in-
clude a statement of:

(1) Whether the child has a specific
learning disability;

(2) The basis for making the deter-
mination;

(3) The relevant behavior noted dur-
ing the observation of the child;

(4) The relationship of that behavior
to the child’s academic functioning;

(5) The educationally relevant medi-
cal findings, if any;

(6) Whether there is a severe discrep-
ancy between achievement and ability
which is not correctable without spe-
cial education and related services; and

(7) The determination of the team
concerning the effects of environ-
mental, cultural, or economic dis-
advantage.

(f) Each team member shall certify in
writing whether the report reflects his
or her conclusion. If it does not reflect
his or her conclusion, the team mem-
ber must submit a separate statement
presenting his or her conclusions. The
report must be prepared no later than
fifteen (15) days after completion of the
evaluation.

Subpart C—Provision of Special
Education and Related Services

8§45.30 Free appropriate public edu-
cation.

(a) Each BIA funded or operated
school must ensure that a free appro-
priate public education is provided to
every handicapped Indian child en-
rolled in the school between the ages of
five (5) and twenty-one (21) years.
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(b) An appropriate education is one
which meets the needs of a handi-
capped child as set forth in the individ-
ual education program in the least re-
strictive educational setting. An appro-
priate education involves the provision
of regular education, special education
and related aids or services and may
include pre-school, elementary school,
or secondary school education.

(c) The provision of a free education
is the provision of educational and re-
lated services without cost to the child
(or parents), except for those fees that
are imposed on a non-handicapped
child, and may consist of the provision
of free services or the payment of the
costs of the program. Transportation
must be provided in order to assure ac-
cess of persons to services.

§45.31 Individualized education pro-
gram (IEP).

If, as a result of the determination of
a multi-disciplinary team, a child is di-
agnosed as being handicapped and in
need of special education and related
services, schools are required to de-
velop an IEP within thirty (30) days
from the date of receipt of the written
individual evaluation report. The IEP
shall set forth the approach which will
be taken to ensure that the child will
be provided a free, appropriate edu-
cation.

§45.32 Content of individualized edu-
cation program (IEP).

At a minimum, the IEP must con-
tain:

(a) A statement of the child’s present
levels of educational performance;

(b) A statement of annual goals, in-
cluding short term instructional objec-
tives;

(c) A statement of the specific special
education and related services to be
provided to the child, and the extent to
which the child will be able to partici-
pate in regular education programs;

(d) The projected dates for initiation
of services and the anticipated dura-
tion of the services;

(e) Appropriate objective criteria and
evaluation procedures and schedules
for determining, on at least an annual
basis, whether the short term instruc-
tional objectives are being achieved;
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(f) A description of the nature and
duration of physical education services
to be provided to the child; and

(g) A statement that all services rec-
ommended by the multi-disciplinary
team are being provided, or if all rec-
ommended services are not provided, a
justification for the exclusion of the
services.

§45.33 Individualized education pro-
gram (IEP) development.

(a) Overall responsibility for the de-
velopment of each IEP rests with the
school supervisor.

(b) The IEP shall be developed by a
committee which shall hold at least
one meeting and includes among its
members the following:

(1) The School Supervisor, or des-
ignee (who shall chair the committee)
other than the child’s teacher, who is
qualified to provide or supervise the
provision of special education;

(2) The child’s teacher and/or other
relevant instructional staff;

(3) One or both of the child’s parents;

(4) The child, where appropriate; and

(5) Other individuals at the discretion
of the parent, Agency, or school.

(c) For a handicapped child who has
been evaluated for the first time, the
Agency shall insure:

(1) That a member of the evaluation
team participates in the meeting; or

(2) That the representative of the
school, the child’s teacher, or some
other person is present at the meeting,
who is knowledgeable about the eval-
uation procedures used with the child
and is familiar with the results of the
evaluation.

(d) Upon receiving written applica-
tion from the school, the Agency Su-
perintendent for Education may allow
the school to postpone the development
of an initial IEP to the beginning of a
new school year, if the written evalua-
tion report is completed within fifteen
(15) days of the end of the current
school year and, if the Agency Super-
intendent for Education determines
that an IEP need not be implemented
during the summer.

(e) Schools must prepare a progress
report related to the instructional ob-
jectives specified in the IEP for each
handicapped child and must include it
with, or in lieu of the grading report
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prepared by the school for all elemen-
tary and secondary students.

8§45.34 Placement recommendation in
the IEP.

(a) Placement recommendations
shall be made by the School Supervisor
or designee in concert with the IEP
committee and shall be incorporated in
the IEP.

(b) The appropriate placement must
be selected from the following:

(1) The regular classroom;

(2) The regular classroom with con-
sultation;

(3) The regular classroom with re-
source teacher;

(4) The regular classroom with itin-
erant resource teacher;

(5) The regular classroom in conjunc-
tion with a resource room;

(6) A self-contained special classroom
with part-time instruction in regular
class;

(7) A self-contained special class (reg-
ular campus);

(8) A self-contained special class in a
special day facility;

(9) Homebound instruction; and

(10) Instruction in hospitals and resi-
dential facilities.

(c) Schools may not decline to pro-
pose placement for a child or rec-
ommend to parents that a child be en-
rolled ““voluntarily’ in a non-BIA oper-
ated/funded school program. In select-
ing from the continuum of alternative
settings, no handicapped child may be
proposed for placement in any alter-
native settings unless it can be dem-
onstrated that the nature or severity
of the child’s disability is such that
education in regular class (in the
school the child attends if not handi-
capped) with the use of supplementary
aids and services cannot be achieved
satisfactorily. Each school must insure
that a continuum of alternative place-
ments which meets the particular
needs of each enrolled handicapped
child is available.

(d) Placement of a handicapped child
in a boarding school operated by the
Bureau which concurrently enrolls
non-handicapped children of the same
age and grade shall be considered a
placement in a regular school campus.

(e) Alternative placements may be
provided directly by the school, or
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through cooperative arrangements
with local and state education agencies
or, except as provided in paragraph (h)
of this section, through contractual ar-
rangements with approved non-public
schools, agencies or institutions.

(f) Alternative (9), homebound in-
struction may be selected only when
the handicapped child:

(1) Currently possesses a physical im-
pairment or illness which directly (or
because of treatment required) pre-
cludes the movement of the child from
a hospital or home environment to the
general education environment; or

(2) Has been determined (after an in-
dividual evaluation) to require a pro-
gram of continuous mental health care
and treatment which would be seri-
ously disrupted by movement to the
general educational environment. The
proposed homebound instruction
should permit the return of the child to
the general education environment at a
specified date. The Agency Super-
intendent for Education must be imme-
diately notified in writing of each
homebound placement made by the
school.

(g9) Alternative placement (10) may be
selected only when the health or safety
of the child precludes the child’s at-
tendance at a nearby school for special
education services.

(h)  Alternative placements (1)
through (8) may not be provided
through contractual arrangements
with approved non-BIA operated/funded
schools, Agencies or institutions if
there are a sufficient number of handi-
capped children with similar edu-
cational needs who live within the at-
tendance area served by the school to
justify the allocation of one teacher.

(i) Handicapped individuals who do
not meet the age requirements of the
Bureau may be served by the local
school, provided they are not counted
for ISEP formula funding, with the ap-
proval of the local school board and the
Agency Superintendent for Education,
and so long as such placement does not
dilute the quality and/or quantity of
services provided to eligible handi-
capped students.

() If the multi-disciplinary team de-
termines that a residential placement
for a child is appropriate they should
notify the Agency Special Education
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Coordinator in writing. Upon receipt of
such notice, the Special Education Co-
ordinator, with the approval of the
Agency Superintendent for Education,
will consult with the Education Spe-
cialist for institutional placement to
determine that the placement is in
compliance with Federal laws regard-
ing the education of handicapped chil-
dren.

§45.35 Approval of IEP and placement
recommendation.

(@) The school must attempt to
schedule a meeting which includes the
school supervisor or designee, the
child’s parent(s), and the receiving
teacher and others as identified in
§45.33.

(b) The parent(s) of the child must be
provided full and effective written no-
tice of the meeting and all reasonable
efforts must be made by the school su-
pervisor to ensure parental participa-
tion. The written notice to parents
shall also contain the following infor-
mation:

(1) A statement that the evaluation
has been completed and that the par-
ents have the right to meet with the
School Supervisor, the Special Edu-
cation Coordinator or any member of
the IEP committee to discuss and plan
the IEP.

(2) A statement that all papers rel-
evant to the evaluation, including the
actual written assessments, are avail-
able for inspection by the parents or a
designated representative of the par-
ents;

(3) A statement that the parent has a
right to an independent evaluation as
provided in §45.28;

(4) A statement of the parent’s op-
tions under paragraph (c) of this sec-
tion and a form for indicating the op-
tion selected by the parent; and

(5) A statement explaining the con-
sequences of the parent’s rejection of
the proposed IEP under the due process
procedures established by §45.58.

(c) The parent of a child, upon receipt
of full and effective notice, may exer-
cise any of the following options (by
giving written notice to the school):

(1) To accept or reject a written eval-
uation finding that the child does not
need special education;
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(2) To accept or reject the IEP. A par-
ent may accept an IEP in whole or in
part and the school shall immediately
implement the mutually accepted ele-
ments of the IEP;

(3) To accept a modified IEP that has
been mutually agreed upon with the
School Supervisor or designee follow-
ing the meeting described in paragraph
(a) of this section; or

(4) To postpone a decision on the IEP
until the completion of an independent
evaluation; and

(5) To obtain an independent evalua-
tion of their child.

(d) This meeting may be the first and
only full meeting of the IEP commit-
tee. The meeting must include a thor-
ough discussion of the results of the
child’s individual evaluation, the
child’s proposed IEP and the child’s
proposed educational placement. The
school supervisor or designee should
take whatever action is necessary to
insure that the parents understand the
proposed IEP and the proposed edu-
cational placement before requesting
consent for placement. At the close of
the final meeting, each member of the
committee shall sign the completed
IEP to signify their participation and
agreement with the educational plan.

§45.36 Parent participation.

(a) Each school shall take steps to
encourage that one or both of the par-
ents of the handicapped child are
present at each meeting including:

(1) Try to schedule the meeting at a
mutually agreed upon time and place.

(2) Notifying parents of the meeting
early enough to insure that they will
have an opportunity to attend.

(b) The notice under paragraph (a)(2)
of this section must indicate the pur-
pose, time, and location of the meet-
ing, and who will be in attendance.

(c) If neither parent can attend, the
school shall use other methods to in-
sure parent participation, including in-
dividual or conference telephone calls.

(d) A meeting may be conducted
without a parent in attendance if the
school is unable to convince the par-
ents that they should attend. In this
case the school must have a record of
its attempts to arrange a mutually
agreed on time and place such as:
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(1) Detailed records of telephone calls
made or attempted and the results of
those calls;

(2) Copies of correspondence sent to
the parents and any responses received;
and

(3) Detailed records of visits made to
the parent’s home or place of employ-
ment and the results of those visits.

(e) The school shall take whatever
action is necessary to insure that the
parent understands the proceedings at
a meeting, including arranging for an
interpreter for parents who are deaf or
whose native language is other than
English.

(f) The school shall give the parent a
copy of the IEP.

§45.37 IEP implementation and place-
ment.

(a) For newly identified children, the
IEP must be implemented and edu-
cational placement must be made:

(1) Within thirty (30) days after the
written parental approval of the place-
ment has been received; or

(2) In cases involving due process,
placement will be made within thirty
(30) days of the final written decision of
the hearing officer, unless an appeal is
filed by the aggrieved party.

(b) If the school cannot, within thirty
(30) days, provide any or all of the serv-
ices called for in the IEP the School
Supervisor must consult the Agency
Superintendent for Education on alter-
nate means of providing the services to
fully implement the IEP. The Agency
Superintendent for Education must
make provision for the service within
fourteen (14) days of the consultation.

8§45.38 IEP revision, review of place-
ment.

Consistent with the requirements of
§45.37, the IEP must be reviewed and
updated annually. The review and revi-
sion of the IEP must be completed no
later than the first day of school of the
next full term. Whenever possible, the
review shall be scheduled near the time
that there may be a change in the per-
sonnel providing the major services to
the child under the IEP, as when the
child is to move from one grade or
school to another. The review shall be
conducted as follows:

§45.39

(a) The school supervisor, the par-
ents, and the person(s) providing the
major services to the child under the
IEP shall meet and make a careful re-
view of the child’s progress based upon
the progress reports submitted by the
school during the grading period, and
the observations of those working with
the child.

(b) The School Supervisor shall in-
vite (in writing) the child’s parents
and, where appropriate, the child, to
attend and participate in the review
meeting. The School Supervisor or the
parents may, at their discretion, invite
other person(s) who have worked with,
are working with, or will be working
with the child to attend the review
meeting.

(c) The participants in the review
meeting shall determine:

(1) Whether the child has achieved
the goals set forth in the IEP;

(2) Whether the child has met the cri-
teria which indicate readiness to enter
a less restrictive program;

(3) Whether the program the child is
in should be specifically modified to
make it more suitable to the child’s
needs; and

(4) Whether it is desirable to refer the
child for an individual re-evaluation.

(d) The participants in the review
meeting shall review the current IEP
and revise it as appropriate in accord-
ance with §45.34. If a re-evaluation of
the child is scheduled in accordance
with §45.39, the revision of the new IEP
shall be deferred until completion of
the re-evaluation. If the parent is un-
able to attend the review meeting, the
school shall provide the parent with
copies of all relevant documents within
five (5) days after the review meeting
has been completed.

(e) During the annual review, the de-
scription of current educational per-
formance in the IEP must be updated
and the overall educational needs,
long-term educational goals, short-
term objectives, and related services
modifications made. Schools are re-
quired to rewrite sections of the IEP
only to the extent necessary to update
or modify the plan.

§45.39 Re-evaluation.

Parental approval is not required for
the conduct of a re-evaluation if the
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child has been initially placed and his/
her individualized education program
has been reviewed following the re-
quirements of this part. Notice of the
conduct of the re-evaluation must be
provided to the parent prior to re-eval-
uation. A written summary of the re-
evaluation must be provided to the par-
ents within five (5) days of the sched-
uled review meeting. A child must be
re-evaluated at least every three (3)
years.

8§45.40 Extended school year services.

(a) The IEP may provide for continu-
ous instruction (uninterrupted by the
regular summer recess) whenever:

(1) Continuous instruction is likely
to be necessary in order to sustain,
with only minor regression, current
important educational skills and infor-
mation retention; or

(2) The child lives in a residential fa-
cility or institution.

(b) The extension of an IEP for a ten
(10) to twelve (12) month instructional
program shall not result in a more re-
strictive change in placement on the
continuum of alternative placements
nor shall it constitute a basis for any
deviation from any other educational
placement requirement of §45.34 of this
part. However, the increased isolation
of handicapped children which could
result from the operation of an instruc-
tional program for handicapped chil-
dren during a period of time when non-
handicapped children are not attending
school would not violate any require-
ments of this part.

8§45.41 Outcome goals.

IEP’s for children over the age of fif-
teen (15) years may contain, as appro-
priate, either a description of regular
and/or special education instructional
services leading to the attainment of a
regular high school diploma before the
age of twenty-two or a program of reg-
ular or special vocational education
leading to participation in a work-ex-
perience (or sheltered employment)
program and the attainment of an ap-
propriate level of vocational pro-
ficiency to permit, whenever possible,
the child’s entry into competitive em-
ployment upon or before reaching the
age of twenty-two.
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8§45.42 Related services.

The school must ensure that each
handicapped child has developmental,
corrective and other supportive serv-
ices (to the maximum extent feasible)
to benefit from special education.

8§45.43 Non-academic and extra-

curricular services.

(a) Non-academic and extracurricular
services and activities must be offered
in a way which allows equal oppor-
tunity for handicapped children to par-
ticipate in services and activities.

(b) Non-academic and extracurricular
services, meals and recess periods must
be provided in the most integrated set-
ting appropriate to the needs of the
child.

§45.44 Physical education and athlet-
ics.

(a) Handicapped children must be
provided an equal opportunity for par-
ticipation in physical education
courses and inter-scholastic, club or in-
tramural athletics sponsored by the
school.

(b) Physical education services must
be provided to handicapped children in
the regular physical education program
and may not be different from those
provided other children, unless:

(1) The child is enrolled full time in a
separate facility or needs specially de-
signed physical education; and

(2) A separate physical education set-
ting is the least restrictive environ-
ment.

§45.45 Expulsion/suspension.

A handicapped child may not be ex-
pelled or suspended from school if the
behavior for which action is being
taken is related to the child’s disabil-
ity. If the child’s behavior is so disrup-
tive that the education of others is im-
paired, a review of the child’s IEP and
placement as described in §45.38 of this
part must be undertaken in order to
meet the needs of the child.

8§45.46 Geographic accessibility.

Consistent with the requirements of
the IEP, the educational placement of
a child must be as close to the child’s
home as possible. The placement of a
handicapped child in an off-reservation

206



Bureau of Indian Affairs, Interior

boarding school operated by the Bu-
reau shall not be regarded as inconsist-
ent with this requirement to the extent
that similarly situated non-handi-
capped students are also placed in such
a school.

§45.47 Architectural barriers and pro-
gram accessibility.

(a) Facilities used by schools, di-
rectly, or through contractual arrange-
ment, must be accessible to and usable
by handicapped children. The acces-
sibility standards of the American Na-
tional Standards Institute (ANSI
Al117.1-1961 (R 1971)) shall be followed.
Schools located in isolated locations
may make application to the Director
for an annual waiver of any standard.
Such a request must be based on docu-
mented inability to meet the stand-
ards. In no event may architectural
barriers prevent a handicapped child
from being educated in the least re-
strictive educational environment as
defined in §45.34.

(b) Program accessibility (i.e., where
each program or activity, when viewed
in its entirety, is readily accessible to
handicapped children) must be ensured
in all existing facilities.

(c) Program accessibility may be ac-
complished through the following
methods:

(1) Redesign of equipment;

(2) Reassignment of classes or other
services to accessible building;

(3) Assignment of aides to children;

(4) Home visits;

(5) Alteration of existing facilities; or

(6) Other methods.

(d) The method for accomplishing
program accessibility which offers pro-
grams and activities to children in the
least restrictive environment.

§45.48 Handicapped children in pri-
vate schools placed or referred by
agencies.

Requirements of this section apply to
handicapped children who are or have
been placed in or referred to a private
school or facility by an Agency as a
means of providing special education
and related services.

(a) Each Agency shall insure that a
handicapped child who is placed in or
referred to a private school or facility
is:

§45.51

(1) Provided special education and re-
lated services in conformance with an
IEP which meets the requirements
under §§845.30—45.38 at no cost to the
parents; and

(2) At a school or facility which
meets the standards that apply to the
Agencies (including the requirements
in this part).

(b) In implementing the require-
ments of this part the Agency shall:

(1) Monitor compliance through pro-
cedures such as written reports, on-site
visits, and parent questionnaires;

(2) Disseminate copies of applicable
standards to each private school and
facility to which an Agency has re-
ferred or placed a handicapped child;

(3) Provide an opportunity for those
private schools and facilities to par-
ticipate in the development and revi-
sion of BIA standards which apply to
them; and

(c) Assure that handicapped children
have all of the rights of a non-handi-
capped child.

8§45.49 Handicapped children in pri-
vate schools placed by parents.

(a) If a handicapped child has avail-
able a free appropriate public edu-
cation and the parents choose to place
the child in a private school or facility,
the Agency is not required by this part
to pay for the child’s education at the
private school or facility.

(b) Disagreements between a parent
and a public agency regarding the
availability of a program appropriate
for the child, and the question of finan-
cial responsibility, are subject to the
due process procedures under §§45.57
through 45.63.

Subpart D—Procedural Safeguards

§45.51 Notice to parents.

(a) Written notice must be given to
the parents of a handicapped child a
reasonable time before the school:

(1) Proposes to initiate or change the
identification, evaluation, or edu-
cational placement of the child or the
provision of a free appropriate public
education to the child, or

(2) Refuses to initiate or change the
identification, evaluation, or edu-
cational placement of the child or the
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provision of a free appropriate public
education to the child.

(b) The notice described under para-
graph (a) of this section must include:

(1) A full explanation of all the proce-
dural safeguards available to the par-
ents including confidentiality require-
ments;

(2) A description of the proposed (or
refused) action, explaining the reasons
for such action and describing any op-
tions which were considered and re-
jected;

(3) A description of each evaluation
procedure, test, record or report used
as a basis for the action and any other
relevant factors;

(4) The name(s) of the employee(s) of
the school who may be contacted for
further information;

(5) Language understandable to the
general public, provided in the lan-
guage of the parent or other mode of
communication used by the parent(s)
unless clearly not feasible.

(c) The notice must be communicated
orally (where necessary) in the primary
language or other mode of communica-
tion to insure that the parent under-
stands the content.

(d) If an interpreter is used as part of
the procedure for providing full and ef-
fective notice, the school must main-
tain a written statement, signed by the
interpreter, to the effect that the par-
ent understood the content of the mat-
ter presented.

§45.52 Parental consent.

(a) Parental consent
tained before:

(1) Conducting a preplacement eval-
uation; and

(2) Initial placement of a handi-
capped child in a program providing
special education and related services.

(b) Parental consent must also be ob-
tained before personally identifiable
information is:

(1) Disclosed to anyone other than of-
ficials of participating agencies col-
lecting or wusing the information
consistant with the dislosure provi-
sions of the Privacy Act of 1974, as
amended;

(2) Used for any purpose other than
meeting a requirement under this part;
or

must be ob-
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(3) Used for purposes other than
those previously specified to the par-
ent.

§45.53 Rights of handicapped chil-
dren.

Handicapped children shall have the
right to:

(a) Non-discrimination on the basis
of being handicapped;

(b) A free appropriate education;

(c) An independent educational eval-
uation as provided in this part, and
careful consideration of the results of
an independent evaluation with respect
to the provision of a free appropriate
education;

(d) Be accompanied and represented
by persons of his/her choice at any
meeting or conference required or per-
mitted by this part;

(e) Inspect and review all relevant
records with respect to the identifica-
tion, evaluation and placement of the
child and the provisions of a free appro-
priate education;

(f) A hearing on any action for which
notice is required with opportunity for
direct participation, representation by
counsel, and other procedural rights;

(g) Appeal to the Agency Super-
intendent for Education, or the Area
Education Program Administrator, as
appropriate, and to the Director relat-
ing to identification, evaluation or
placement or to the provision of a free,
appropriate education;

(h) A surrogate parent, when appro-
priate;

(i) A copy of the full written expla-
nation and findings of the individual
evaluation as soon as it is completed
together with a full oral explanation
(effectively communicated) of both the
findings and the recommendations;

(J) A personal consultation with the
members of the multi-disciplinary
team;

(k) Full and effective notice of pro-
posed actions as provided in this part;

(I) Parental approval or disapproval
as provided in this part; and

(m) Information concerning any free
or low-cost legal and other relevant
services available upon request or if a
hearing is initiated.
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8§45.54 Access rights.

(a) Each school and Agency must per-
mit parents to inspect and review any
records directly relating to their chil-
dren which are collected and main-
tained by them or by a party acting for
the school.

(b) A parental request to inspect and
review records must be honored with-
out unnecessary delay and before any
meeting regarding an IEP or hearing
relating to the identification, evalua-
tion, or placement of the child, and in
no case more than fourteen (14) days
after the request has been made. The
right to inspect and review educational
records under this section includes:

(1) The right to a response to reason-
able requests for explanations and in-
terpretations of the records;

(2) The right to request that copies of
the records containing the information
be provided at no cost to the parents;

(3) The right to have a representative
of the parent (authorized in writing)
inspect and review the records.

(4) The right to place a statement in
the records a school maintains on a
child. Such statement may comment
on any information or set forth any
reason for disagreeing with the deci-
sions of the Agency. Any explanation
placed in the records must be main-
tained by the Agency. If the contested
portion of the record is disclosed to
any party, the parent’s explanation
must also be disclosed.

(c) The parent shall be presumed to
have authority to inspect and review
records relating to his or her child un-
less the school has been advised, in
writing, that the parent does not have
the authority under applicable tribal
or state law governing such matters as
guardianship, separation, and divorce.

(d) A record of parties obtaining ac-
cess to education records (except ac-
cess by parents and authorized employ-
ees of the school) must be kept and
must include the name of the party,
and the date access took place.

(e) Parents, upon request, shall be
provided with a list of the types and
the purpose of the authorized use of
education records of their child.

() If any education record includes
information on more than one child,
the parents of those children shall have
the right to inspect and review only

§45.56

the information relating to their child
or to be informed of that specific infor-
mation.

(g) A parent who believes that infor-
mation in the education records is in-
accurate or misleading or violates the
privacy or other rights of the child,
may request that the information be
amended. The school or Agency must
decide whether to amend the informa-
tion as requested within fourteen (14)
days of receipt of request. If the school
or Agency decides to refuse to amend
the information, it must inform the
parent of the refusal and advise the
parent of the right to a hearing.

§45.55 Confidentiality of information.

(a) The confidentiality of personally
identifiable information must be pro-
tected at collection, storage, disclo-
sure, and destruction stages.

(b) One person designated by the
school must assume responsibility for
insuring the confidentiality of any per-
sonally identifiable information.

(c) All persons collecting or using
personally identifiable information
must receive training or instruction re-
garding the policies and procedures set
forth in this subpart.

(d) Schools must maintain, for public
inspection, a current listing of the
names and positions of the employees
who may have access to personally
identifiable information.

(e) Schools must inform parents
when personally identifiable informa-
tion collected, maintained, or used
under this part is no longer needed to
provide educational services to the
child. The information must be de-
stroyed at the request of the parents.
However, a permanent record of a stu-
dent’s name, address, phone number,
grades, attendance record, classes at-
tended, grade level completed, and year
completed may be maintained without
time limitation.

§45.56 Surrogate parents.

(a) After documented, repeated and
reasonable efforts to identify and lo-
cate a parent of a handicapped child, or
of a child suspected of being a handi-
capped child, or whenever a child is a
ward of a court, the School Supervisor
must institute a proceeding before an
appropriate tribunal to determine the
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need for a surrogate parent and, if need
is found, for the appointment of a sur-
rogate parent.

(b) The person appointed as a surro-
gate parent shall:

(1) Have no interest that conflicts
with the interests of the child and shall
not be a present employee of the school
involved in the education or care of the
child or a present employee of Office of
Indian Education Programs;

(2) Have knowledge and skills that
insure adequate representation of the
child; and

(3) Wherever possible, be a member of
the child’s extended family, or if that
is not possible, a member of the same
tribe as the child.

(c) The surrogate parent shall rep-
resent the child in all matters relating
to the identification, individual eval-
uation and educational placement of
the child and the provision of a free ap-
propriate public education.

(d) Surrogate parents may not be ap-
pointed for the sale purpose of rep-
resenting parents at the IEP con-
ference.

(e) Payment of fees for service as a
surrogate parent does not, in and of it-
self, render a person an employee of the
BIA.

§45.57 Conciliation/mediation.

(a) The school must make all reason-
able efforts consistent with its obliga-
tions under this part, to resolve infor-
mally any ongoing disputes between
the parent and the school.

(b) Prior to the initiation of a due
process hearing, the Bureau shall at-
tempt to intervene with the mediation
process. The following is a statement
which describes this technique.

(1) Mediation is a dispute resolution
process which is non-adversarial in na-
ture. It seeks not to declare winners or
losers, but to find reconciliation be-
tween disputing parties. This process is
conducted through the skills of a
trained mediator. Its focus is the mu-
tually satisfactory resolution of dis-
putes. No third party acts as judge or
jury. The parties themselves arrive at
an assessment through the process. Me-
diation can be initiated by either a par-
ent or the Bureau in order to resolve
informally a disagreement with respect
to the identification, evaluation, or
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educational placement of, or the free
appropriate education provided to an
Indian child. Mediation shall consist
of, but not be limited to, an informal
discussion of the differences between
the parties in an effort to resolve those
differences. The parents and the appro-
priate school officials may attend me-
diation sessions between the parties in
an effort to resolve those differences.
(2) Mediation must be conducted, at-
tempted, or refused in writing by con-
cerned parties of the handicapped child
whose education is at issue before a re-
quest for, or initiation of, a hearing au-
thorized by this part. Any request by
the Bureau for a hearing shall state in
writing how this requirement has been
satisfied. No stigma may be attached
to the refusal of the concerned parties
to mediate or to an unsuccessful at-
tempt to mediate. Mediation may not
be used to deny or delay a parent’s
right to impartial due process hearing.

§45.58

(a) If the parent disagrees with any
action taken by a school for which full
and effective notice to parents is re-
quired by this part, a hearing may be
initiated by the parent of a handi-
capped child or a child suspected of
being a handicapped child, by sending a
written request for hearing to the
Agency Superintendent for Education.
The Agency Superintendent for Edu-
cation must acknowledge receipt of the
written request within five (5) days of
actual receipt.

(b) Hearings may be initiated by a
school by providing full and effective
notice to parents in any instance
where, after reasonable efforts at con-
ciliation, a parent either fails to pro-
vide written approval of a proposed ac-
tion, or provides a formal disapproval.

(c) Whenever a hearing is initiated,
full and effective notice of the initi-
ation of the hearing must be provided
by the hearing officer to all persons
concerned.

(d) The written notice of hearing
shall include:

(1) A statement of the date, time,
place and nature of the hearing;

(2) A statement of the legal authority
and jurisdiction under which the hear-
ing is to be held;

Initiation of hearings.
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(3) A reference to the particular sec-
tions of the statutes or regulations in-
volved; and

(4) A short and plain statement of
matters asserted.

§45.59 Hearing officers.

(a) A proposed hearing officer must
be selected by the Agency Superintend-
ent for Education within one (1) day of
receipt of a request for a hearing, from
a list established and maintained by
the Agency.

(b) After selecting a proposed hearing
officer, the Agency Superintendent for
Education must, within three (3) days,
give the parent(s) and the school full
and effective notice of the name of the
proposed hearing officer.

(c) The parent and school, each upon
notice of the selection of proposed
hearing officer, may request that the
Agency/Area determine that the person
so proposed is not impartial and may
exercise one automatic disqualification
during the appointment process. The
Director shall resolve all challenges for
cause (i.e., partiality).

(d) If the proposed hearing officer is
automatically disqualified or found to
be not impartial by the Director, the
Agency Superintendent for Education
must within three (3) days designate
another person.

(e) Final appointment of a hearing
officer occurs whenever a proposed
hearing officer is selected by the Agen-
cy Superintendent for Education and
the parent or the school fails to notify
the Agency Superintendent for Edu-
cation of a decision to challenge the
impartiality of the proposed hearing
officer or of a decision to automati-
cally disqualify the proposed hearing
officer (available only once for each
party), or when the Director deter-
mines that no doubt exists as to the
impartiality of a proposed hearing offi-
cer.

8§45.60 Impartial hearing officer.

(a) A hearing may not be conducted:

(1) By a person who is an employee of
a school, or of the BIA, who is involved
in the education or care of the child, or

(2) By any person having a personal
or professional interest which would
conflict with his or her objectivity in
the hearing.

§45.62

(b) A person who otherwise qualifies
to conduct a hearing under paragraph
(a) of this section is not an employee of
the Agency solely because he or she is
paid by the Agency to serve as a hear-
ing officer.

§45.61 Hearing reports.

(a) Any party to a hearing has the
right to:

(1) Be accompanied and advised by
counsel and by individuals with special
knowledge or training with respect to
the problems of handicapped children.
The cost for such counsel or expert rep-
resentatives shall be borne by the
party employing them;

(2) Present evidence and confront,
cross-examine, and compel the attend-
ance of witnesses;

(3) Prohibit the introduction of any
evidence at the hearing that has not
been disclosed to that party at least
five (5) days before the hearing;

(4) Obtain a written or electronic ver-
batim record of the hearing; and

(5) Obtain written findings of fact
and decisions.

(b) Parents involved in hearings must
be given the right to:

(1) Have the child who is the subject
of the hearing present; and

(2) Open the hearing to the public.

§45.62 Timelines and convenience of
hearings and reviews.

(@) The Agency shall ensure that a
final decision is reached by the hearing
officer and a copy of the decision is
mailed to each of the parties within 45
days after receipt of a request for a
hearing.

(b) A copy of the decision made in a
review conducted by the Assistant Sec-
retary—Indian Affairs must be mailed
to each of the parties within 30 days of
the request for a review.

(c) The hearing or reviewing officer
may grant specific extensions of time
at the request of either party.

(d) Each hearing and each review in-
volving oral arguments must be con-
ducted at a time and place which is
reasonably convenient to the parents
and child involved.
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8§45.63 Administrative appeal:
tial review.

(a) A decision made in a hearing con-
ducted under this subpart is final, un-
less a party to the hearing appeals the
hearing decision.

(b) A party aggrieved by the findings
and decision in the hearing may, with-
in ten (10) days of the decision, appeal
to the Assistant Secretary—Indian Af-
fairs who may designate an official to
conduct the review.

(c) The Official conducting the re-
view shall:

(1) Examine
record;

(2) Insure that the procedures at the
hearing more consistent with the re-
quirements of due process;

(3) Seek additional evidence if nec-
essary. If a hearing is held to receive
additional evidence, the rights in §45.62
apply;

(4) Afford the parties an opportunity
for oral or written argument, or both,
at the discretion of the reviewing offi-
cial;

(5) Make an independent decision on
completion of the review; and

(6) Provide written findings and the
decision to the parties.

(d) The Department of the Interior
considers the decision made by the re-
viewing official as final.

impar-

the entire hearing

Subpart E—Personnel

8§45.65 In-service training.

(a) Each Agency must provide a writ-
ten plan which insures that ongoing in-
service training programs are made
available to all personnel who are en-
gaged in the education of handicapped
children. To avoid duplication, Agen-
cies and schools must jointly deter-
mine training needs.

(b) Each plan must:

(1) Describe the process used in deter-
mining the in-service training needs of
personnel engaged in the education of
handicapped children;

(2) Identify the areas in which train-
ing is needed (i.e. individualized edu-
cation programs, non-discriminatory
assessment, least restrictive environ-
ment, procedural safeguards, and sur-
rogate parents);

(3) Specify the groups requiring
training (i.e. special education teach-
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ers, regular teachers, administrators,
psychologists, speech-language pa-
thologists, audiologists, physical edu-
cation teachers, physical therapists,
occupational therapists, medical per-
sonnel, parents, volunteers, hearing of-
ficers, and surrogate parents);

(4) Describe the content and nature
of training for each area under para-
graph (b)(2) of this section;

(5) Describe how the training will be
provided in terms of:

(i) Location and scope; and

(i) Staff training source (i.e. college
and university staff, state, school,
Agency personnel, and non-Agency per-
sonnel);

(6) Specify:

(i) The funding sources to be used;

(if) The timeframe for providing staff
training; and

(iii) Procedures for effective evalua-
tion of the extent to which program ob-
jectives are met.

§45.66 Qualifications of staff.

Job qualifications requirements shall
be in conformance with 25 CFR 38.4 of
the BIA Education Personnel Regula-
tions.

Subpart F—School Administration

§45.70 Assurance of compliance.

In connection with each annual ap-
plication for assistance under this part,
each School Supervisor must sign a
written assurance that the special edu-
cation elementary and secondary pro-
gram operated by the school is cur-
rently in compliance with and will, in
the future, be operated in compliance
with this part and any other applicable
Federal law.

§45.71 Annual evaluation.

Each Agency must insure that an an-
nual evaluation of the effectiveness of
programs in meeting the educational
needs of handicapped children is com-
pleted. The annual evaluation will be
performed in accordance with the fol-
lowing:

(@) The evaluation will be based on
the projections made in each agency/
school funding application and must
include an evaluation of the individual
education programs.
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(b) Local School Boards and parents
must be given the opportunity to be in-
volved in the evaluation.

(c) The Agency Special Education Co-
ordinator will, through a review and
comparison of the report with monitor-
ing findings, certify the validity for the
annual report.

(d) The Agency Special Education
Coordinator will compile the reports
and submit the compilation to the Di-
vision of Exceptional Education.

(e) The Division will consolidate the
evaluation data into a single report on
the BIA special education programs.

§45.72 Comparability of facilities.

Facilities which are identifiable as
being for handicapped children and the
services and activities provided there-
in, must meet the same standards and
level of quality as do facilities, services
and activities provided to non-handi-
capped children.

8§45.73 Non-discrimination.

(a) No Bureau of Indian Affairs oper-
ated and/or funded school shall deny
admission to any qualified Indian
handicapped child on the basis of hand-
icap.

(b) Each school must provide each
handicapped Indian child enrolled
therein whatever educational support
services (including tutoring, access to
instructional equipment, auxiliary
aids) are necessary to permit the child
to fully benefit from the program of
special education and related services.

Subpart G—Responsibilities of the
Division
§45.74 The Division.

(a) The Division of Exceptional Edu-
cation shall provide staff assistance to
the Director, Office of Indian Edu-
cation Programs to insure conformance
with the requirements of this part. The
Division shall prepare and submit the
annual program plan required by the
Education of the Handicapped Act. The
Division shall be under the supervision
of a Division Chief who reports to the
Director.

(b) The Director is responsible for
educational programs for handicapped
children and has overall responsibility
for insuring that every handicapped In-

§45.76

dian child enrolled in a Bureau oper-
ated or funded school is provided a free
appropriate education, and that all re-
quirements of this part are fully com-
plied with by schools, Agencies, and
Areas.

8§45.75 Monitoring.

(a) The Division of Exceptional Edu-
cation shall monitor and evaluate the
compliance of schools, Agencies, Areas
and other affected public and non-pub-
lic agencies with the requirements of
this part consistent with written pro-
cedures. This monitoring will include:

(1) Data collection;

(2) On-site visits;

(3) Review of special education Fed-
eral fund utilization;

(4) Review of IEP implementation;
and

(5) Review of the continued need for
residential placements.

(b) Schools, Agencies, Areas, non-
public school programs and other af-
fected Agencies shall keep timely,
complete and accurate compliance re-
ports. These reports shall contain in-
formation to enable the Division to as-
certain compliance with the require-
ments of this part.

(c) Schools, Agencies, Areas, non-
public school programs and other af-
fected Agencies must permit the staff
of the Division of Exceptional Edu-
cation access to books, records, ac-
counts, and other pertinent informa-
tion necessary to ascertain compli-
ance.

(d) The Division of Exceptional Edu-
cation may conduct inquiries on behalf
of an individual child or group of chil-
dren, regarding failure to comply with
any provision of this part.

(e) The Division of Exceptional Edu-
cation shall monitor implementation
of the procedural safeguard require-
ments of this part.

(f) The Division will provide a writ-
ten report on the findings and will rec-
ommend actions for compliance to the
responsible Agency. The Agency has
the responsibility of providing this in-
formation to the individual school
boards and appropriate school officials.

§45.76 Complaint procedures.

(a) The Director shall receive, re-
view, and resolve complaints and act
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on any allegations of substance on ac-
tions taken by a school or Agency that
are contrary to the requirements of
this part.

(b) In carrying out the requirements
of paragraph (a) of this section the Di-
vision will assist Agencies to achieve
compliance through:

(1) Technical assistance;

(2) Negotiation; and/or

(3) Third party mediation.

(c) Failure to comply with the re-
quirements of this part (after appro-
priate action as described in paragraph
(b) of this section) shall result in sanc-
tions under existing BIA procedures in-
cluding the withholding of Pub. L. 94-
142 subpart B funds until the Agency or
school achieves compliance with the
requirements of this part.

§45.77 Use of available funds.

The Director shall insure that all
funds to which schools become entitled
because of the enrollment of handi-
capped children, be used for the identi-
fication, evaluation, and the provision
of a free, appropriate education to
handicapped Indian children.

§45.78 Children for whom the Division
of Social Services has accepted fi-
nancial responsibility.

(a) After the effective date of this
part, no handicapped Indian child in
the care of the Division of Social Serv-
ices may be placed in, or referred to
any public or private residential facil-
ity until the Director is consulted and
the education component has been ap-
proved.

(b) The Director shall insure that no
later than one (1) year from the effec-
tive date of this part, every handi-
capped child currently the responsibil-
ity of the Division of Social Services in
a public or private residential facility
has been evaluated and provided an
IEP in full conformance with the re-
quirements of this part. The need of
the children for continued residen-
tially-based education services will be
carefully accessed during this process.

(c) Nothing in this part relieves an
insurer or similar third party from an
otherwise valid obligation to provide or
pay for services provided to a handi-
capped child.
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8§45.79 Cooperative agreements.

(a) The Director, or designee, is au-
thorized to enter into cooperative
agreements with state and local edu-
cation agencies for the provision of
special education and related services
to handicapped children enrolled in
schools, operated and/or funded by the
Bureau.

(b) The Director may not enter into
any cooperative agreement for the pro-
vision of special education and related
services with state or local education
agencies which, with respect to any as-
pect of the cooperative special edu-
cation program, discriminates or has
the effect of discriminating, against
any child on the basis of race, creed,
national origin, tribal affiliation, reli-
gion, sex, handicap or eligibility for
services provided by the Bureau.

(c) The Director is responsible for en-
suring that every eligible Indian handi-
capped child participating in a cooper-
ative special education program is pro-
vided a free, appropriate education in
the least restrictive environment con-
sistent with the procedural safeguards
required by §45.34.

8§45.80 Bureau of Indian Affairs Advi-
sory Committee for Exceptional
Children.

(a) The BIA Advisory Committee for
Exceptional Children has been char-
tered under and is subject to the provi-
sions of the Federal Advisory Commit-
tee Act, Pub. L. 92-463. The member-
ship of the BIA Advisory Committee
for Exceptional Children must be com-
posed of persons involved in or con-
cerned with the education of handi-
capped Indian children. The member-
ship shall include, but not be limited
to:

(1) Handicapped individuals.

(2) Teachers of handicapped children.

(3) Parents of handicapped children.

(4) Agency and school officials.

(5) Special education program admin-
istrators.

(b) The advisory committee shall:

(1) Advise the Secretary of Interior,
through the Assistant Secretary—In-
dian Affairs, of unmet special edu-
cation needs of Indian children;

(2) Comment publicly on the annual
program plan and rules or regulations
proposed for issuance by the Assistant
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Secretary—Indian Affairs regarding
the education of handicapped Indian
children attending BIA operated or
funded schools and the procedures for
distribution of funds under this part;
and

(3) Assist the Assistant Secretary—
Indian Affairs in developing and report-
ing such information and evaluation.

(¢) The advisory committee shall
meet as often as necessary to conduct
its business.

(d) By Jduly 1 of each year, the advi-
sory committee shall submit an annual
report of panel activities and sugges-
tions to the Director and the Assistant
Secretary—Indian Affairs. This report
must be made available to the public.

§45.80

(e) Official minutes must be kept on
all panel meetings and shall be made
available to the public upon request.

(f) All advisory committee meetings
and agenda items must be publicly an-
nounced prior to the meeting, and
meetings must be open to the public.

(9) Interpreters and other necessary
services must be provided at commit-
tee meetings for committee members
or participants.

(h) The advisory panel shall serve
without compensation but will be reim-
bursed for travel and expenses, in com-
pliance with current Federal travel
regulations, as published by GSA, for
attending meetings and performing du-
ties.
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