
192

28 CFR Ch. I (7-1-97 Edition)Pt. 68

made to such a central point, it shall include
the identification number(s) of each affected
grant.

[Order No. 1416–90, 55 FR 21690, 21696, May 25,
1990]

PART 68—RULES OF PRACTICE AND
PROCEDURE FOR ADMINISTRA-
TIVE HEARINGS BEFORE ADMIN-
ISTRATIVE LAW JUDGES IN CASES
INVOLVING ALLEGATIONS OF
UNLAWFUL EMPLOYMENT OF
ALIENS AND UNFAIR IMMIGRA-
TION-RELATED EMPLOYMENT
PRACTICES
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AUTHORITY: 5 U.S.C. 301, 554; 8 U.S.C. 1103,
1324a, 1324b, and 1324c.

§ 68.1 Scope of rules.
These rules of practice are applicable

to adjudicatory proceedings before Ad-
ministrative Law Judges of the Execu-
tive Office for Immigration Review,
United States Department of Justice,
with regard to unlawful employment
cases under section 274A of the INA,
unfair immigration-related employ-
ment practice cases under section 274B
of the INA, and document fraud cases
under section 274C of the INA. Such
proceedings shall be conducted expedi-
tiously and the parties shall make
every effort at each stage of a proceed-
ing to avoid delay. To the extent that
these rules may be inconsistent with a
rule of special application as provided
by statute, executive order, or regula-
tion, the latter is controlling. The
Rules of Civil Procedure for the Dis-
trict Courts of the United States may
be used as a general guideline in any
situation not provided for or controlled
by these rules, the Administrative Pro-
cedure Act, or by any other applicable
statute, executive order, or regulation.

[Order No. 1534–91, 56 FR 50053, Oct. 3, 1991]

§ 68.2 Definitions.
For purposes of these rules:
(a) Adjudicatory proceeding means a

judicial-type proceeding leading to the
formulation of a final order;

(b) Administrative Law Judge means an
Administrative Law Judge appointed
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pursuant to the provisions of 5 U.S.C.
3105;

(c) Administrative Procedure Act means
those provisions of the Administrative
Procedure Act, as codified, which are
contained in 5 U.S.C. 551 through 559;

(d) Chief Administrative Hearing Officer
or an official who has been designated
to act as the Chief Administrative
Hearing Officer, is the official who,
under the Director, Executive Office
for Immigration Review, generally ad-
ministers the Administrative Law
Judge program, and exercises adminis-
trative supervision over Administra-
tive Law Judges and others assigned to
the Office of the Chief Administrative
Hearing Officer, and who, in accord-
ance with sections 274A(e)(7) and
274C(d)(4) of the INA, exercises discre-
tionary authority to review the deci-
sions and orders of Administrative Law
Judges adjudicated under sections 274A
and 274C of the INA;

(e) Commencement of Proceeding is the
filing of a complaint with the Office of
the Chief Administrative Hearing Offi-
cer;

(f) Complainant means the Immigra-
tion and Naturalization Service in
cases arising under section 274A and
274C of the INA. In cases arising under
section 274B of the INA, ‘‘complainant’’
means the Special Counsel (as defined
in § 68.2(p)), and also includes the per-
son or entity who has filed a charge
with the Special Counsel, or, in private
actions, an individual or private orga-
nization;

(g) Complaint means the formal docu-
ment initiating proceedings;

(h) Consent order means any written
document containing a specified rem-
edy or other relief agreed to by all par-
ties and entered as an Order by the Ad-
ministrative Law Judge;

(i) Entry as used in section 274B(i)(1)
of the INA and § 68.2(k) means the date
the Administrative Law Judge signs
the order;

(j) Hearing means that part of a pro-
ceeding which involves the submission
of evidence, either by oral presentation
or written submission;

(k) Issued as used in section 274A(e)(8)
and section 274C(d)(5) of the INA means
thirty (30) days subsequent to the entry
of an order or, if the Chief Administra-
tive Hearing Officer vacates or modi-

fies the order, the date the Chief Ad-
ministrative Hearing Officer signs such
vacation or modification.

(l) Motion means an oral or written
request, made by a person a party, for
some action by an Administrative Law
Judge;

(m) Order means the whole or any
part of a final procedural or sub-
stantive disposition of a matter by the
Administrative Law Judge;

(n) Ordinary mail refers to the mail
service provided by the United States
Postal Service using only standard
postage fees, exclusive of special sys-
tems, electronic transfers, and other
means which have the effect of provid-
ing expedited service;

(o) Party includes all persons or enti-
ties named or admitted as a complain-
ant, respondent, or intervenor in a pro-
ceeding; or, any person filing a charge
with the Special Counsel under 274B,
resulting in the filing of a complaint,
concerning an unfair immigration-re-
lated employment practice;

(p) Pleading means the complaint,
motions, the answer thereto, any sup-
plement or amendment thereto, and
reply that may be permitted to any an-
swer, supplement or amendment sub-
mitted to the Administrative Law
Judge or when no judge is assigned the
Chief Administrative Hearing Officer;

(q) Prohibition of indemnity bond cases
means cases under 274A(g) of the INA
in which a person or entity requires, as
a prerequisite to the hiring, recruiting
or referring of any individual for em-
ployment in the United States, that
the individual post a bond or security,
pay or agree to pay an amount or oth-
erwise provide a financial guarantee or
indemnity against any potential liabil-
ity arising under 274A as a result of the
hiring, recruiting, or referring of the
individual;

(r) Unfair immigration-related employ-
ment practice cases means cases involv-
ing allegations under section 274B of
the INA with respect to:

(1) The hiring, or recruitment or re-
ferral for a fee, of an individual for em-
ployment, or the discharging of an in-
dividual from employment, by a person
or other entity:

(i) Because of such individual’s na-
tional origin, or
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(ii) In the case of a protected individ-
ual, as defined in section 274B(a)(3) of
the INA, because of such individual’s
citizenship status,

(2) The use, by a person or other en-
tity, of intimidation, threats, coercion,
or retaliation against an individual for
the purposes described in section
274B(a)(5) of the INA; or

(3) A person or other entity’s request,
for purposes of satisfying the require-
ments of section 274a(b) of the INA, for
more or different documents than are
required under such section or refusing
to honor documents tendered that on
their face reasonably appear to be gen-
uine and to relate to the individual.

(s) Special Counsel means the Special
Counsel for Immigration-Related Un-
fair Employment Practices appointed
by the President under section 274B of
the INA, or his or her designee;

(t) Unlawful employment cases means
cases involving knowingly hiring, re-
cruiting or referring for a fee, or con-
tinued employment of certain aliens
and cases involving failure to comply
with verification requirements in vio-
lation of section 274A of the INA;

[54 FR 48596, Nov. 24, 1989, as amended by
Order No. 1534–91, 56 FR 50053, Oct. 3, 1991;
Order No. 1635–92, 57 FR 57671, Dec. 7, 1992;
Order No. 1905–94, 59 FR 41243, Aug. 11, 1994]

§ 68.3 Service of complaint, notice of
hearing, written orders, and deci-
sions.

(a) Service of complaint, notice of
hearing, written orders and decisions
shall be made by the Office of the Chief
Administrative Hearing Officer or the
Administrative Law Judge to whom
the case is assigned either:

(1) By delivering a copy to the indi-
vidual party, partner of a party, officer
of a corporate party, registered agent
for service of process of a corporate
party, or attorney of record of a party;
or

(2) By leaving a copy at the principal
office, place of business, or residence of
a party; or

(3) By mailing to the last known ad-
dress of such individual, partner, offi-
cer, or attorney.

(b) Service of complaint and notice of
hearing is complete upon receipt by ad-
dressee.

(c) In circumstances where the Office
of the Chief Administrative Hearing
Officer or the Administrative Law
Judge encounter difficulty with per-
fecting service the Chief Administra-
tive Hearing Officer or the Administra-
tive Law Judge may direct that a party
execute service of process.

[54 FR 48596, Nov. 24, 1989, as amended by
Order No. 1635–92, 57 FR 57672, Dec. 7, 1992]

§ 68.4 Complaints regarding unfair im-
migration-related employment prac-
tices.

(a) Generally. An individual must file
a charge with the Special Counsel
within one hundred and eighty (180)
days of the date of the alleged unfair
immigration-related employment prac-
tice.

(b) The Special Counsel shall, within
one hundred and twenty (120) days of
the date of receipt of the charge:

(1) Determine whether there is a rea-
sonable cause to believe the charge is
true and whether to bring a complaint
respecting the charge with the Chief
Administrative Hearing Officer within
the 120-day period; or,

(2) Notify the party within the 120-
day period that the Special Counsel
will not file a complaint with the Chief
Administrative Hearing Officer within
the 120-day period.

(c) The charging individual may file
a complaint directly with the Chief Ad-
ministrative Hearing Officer within
ninety (90) days after the date of re-
ceipt of notice that the Special Counsel
will not be filing a complaint within
the 120-day period. However, the Spe-
cial Counsel’s failure to file a com-
plaint within the 120-day period will
not affect the right of the Special
Counsel to investigate the charge or
bring a complaint within the 90-day pe-
riod.

[Order No. 1534–91, 56 FR 50053, Oct. 3, 1991]

§ 68.5 Notice of date, time, and place of
hearing.

(a) Generally. The Administrative
Law Judge to whom the case is as-
signed shall notify the parties of a
date, time, and place set for hearing
thereon or for a prehearing conference,
or both within thirty (30) days of re-
ceipt of respondent’s answer to the
complaint.
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