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the use of the WCA or portion of the
WCA when necessitated by reason of
public health, public safety, security,
maintenance, or other reasons in the
public interest. Entering or using the
project in a manner which is contrary
to the schedule of visiting hours, clo-
sure or restrictions is prohibited.

§ 331.19 Commercial activities.
Unless otherwise authorized in writ-

ing by the District Engineer, the en-
gaging in or solicitation of business or
money is prohibited.

§ 331.20 Advertisement.
Unless otherwise authorized in writ-

ing by the District Engineer, advertis-
ing by the use of billboards, signs,
markers, audio devices, or any other
means whatsoever including handbills,
circulars, and posters is prohibited.
Vessels or vehicles with
semipermanent or permanently in-
stalled signs are exempt if being used
for authorized recreational activities
or special events and in compliance
with all other rules and regulations
pertaining to vessels and vehicles.

§ 331.21 Unauthorized structures.
The construction, placing, or contin-

ued existence of any structure of any
kind under, upon, in, or over WCA
lands or waters is prohibited unless a
permit, lease, license, or other appro-
priate written agreement therefor has
been issued by the District Engineer.
Structures not so authorized are sub-
ject to summary removal or impound-
ment by the District Engineer. The de-
sign, construction, placing, existence,
or use of structures in violation of the
terms of the permit, lease, license, or
other written agreement therefor is
prohibited.

§ 331.22 Abandonment of personal
property.

(a) Personal property of any kind left
unattended upon WCA lands or waters
for a period of 24 hours shall be consid-
ered abandoned and may be impounded
and stored at a storage point des-

ignated by the District Engineer who
may assess a reasonable impoundment
fee. Such fee shall be paid before the
impounded property is returned to its
owner.

(b) If abandoned property is not
claimed by its owner within 3 months
after the date it is received at the stor-
age point designated by the District
Engineer, it may be disposed of by pub-
lic or private sale or by other means
determined by the District Engineer.
Any net proceeds from the sale of prop-
erty shall be conveyed unto the Treas-
ury of the United States as miscellane-
ous receipts.

§ 331.23 Control of animals.

(a) No person shall bring or allow
horses, cattle, or other livestock in the
WCA.

(b) No person shall bring dogs, cats,
or other pets into the WCA unless
penned, caged, or on a leash under 6
feet in length, or otherwise under phys-
ical restraint at all times. Unclaimed
or unattended animals are subject to
immediate impoundment and removal
in accordance with State and local
laws.

§ 331.24 Permits.

It shall be a violation of these regula-
tions to refuse to or fail to comply
with the terms or conditions of any
permit isued by the District Engineer.

§ 331.25 Violation of regulations.

Anyone violating the provisions of
this regulation shall be subject to a
fine of not more than $500 or imprison-
ment for not more than 6 months, or
both. All persons designated by the
Chief of Engineers, U.S. Army Corps of
Engineers, for that purpose shall have
the authority to issue a citation for
the violation of these regulations, re-
quiring the appearance of any person
charged with violation to appear before
the U.S. Magistrate within whose juris-
diction the violation occurred.

PARTS 332—399 [RESERVED]
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PART 400—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Sec.
400.735–1 Adoption of regulations.
400.735–2 Review of statements of employ-

ment and financial interests.
400.735–3 Disciplinary and other remedial

action.
400.735–4 Gifts, entertainment, and favors.
400.735–5 Outside employment and other ac-

tivity.
400.735–6 Specific provisions of agency regu-

lations governing special Government
employees.

400.735–7 Statements of employment and fi-
nancial interests.

400.735–8 Supplementary statements.

AUTHORITY: E.O. 11222, 30 FR 6469, 3 CFR
1965 Supp.; 5 CFR 735.101 et seq.

SOURCE: 33 FR 15379, Oct. 17, 1968, unless
otherwise noted.

§ 400.735–1 Adoption of regulations.
Pursuant to 5 CFR 735.104(f), the

American Battle Monuments Commis-
sion (referred to hereinafter as the
agency) hereby adopts the following
sections of part 735 of title 5, Code of
Federal Regulations: §§ 735.101, 735.102,
735.201a, 735.202 (a), (d), (e), (f), 735.210,
735.302, 735.303(a), 735.304, 735.305(a),
735.403(a), 735.404, 735.405, 735.407—
735.411, 735.412 (b) and (d). These adopt-
ed sections are modified and supple-
mented as set forth in this part.

§ 400.735–2 Review of statements of
employment and financial interests.

Each statement of employment and
financial interests submitted under
this part shall be reviewed by the Offi-
cer in Charge, U.S. Office, except those
of the Officer in Charge, U.S. Office,
and the Secretary, American Battle
Monuments Commission. The state-
ment of the Officer in Charge, U.S. Of-
fice, shall be reviewed by the Secretary
of the American Battle Monuments
Commission. The statement of the Sec-
retary, American Battle Monuments
Commission, shall be reviewed by the
Chairman of the Agency. When a re-
view indicates a conflict between the
interests of an employee or special
Government employee of the agency

and the performance of his services for
the Government, the reviewer shall
have the indicated conflict brought to
the attention of the employee or spe-
cial Government employee, grant the
employee or special Government em-
ployee an opportunity to explain the
indicated conflict, and attempt to re-
solve the indicated conflict. If the indi-
cated conflict cannot be resolved, the
reviewer shall forward a written report
on the indicated conflict to the Chair-
man, American Battle Monuments
Commission, through the counselor for
the agency designated under 5 CFR
735.105(a).

§ 400.735–3 Disciplinary and other re-
medial action.

An employee or special Government
employee of the agency who violates
any of the regulations in this part or
adopted under § 400.735–1 may be dis-
ciplined. The disciplinary action may
be in addition to any penalty pre-
scribed by law for the violation. In ad-
dition to or in lieu of disciplinary ac-
tion, remedial action to end conflicts
or appearance of conflicts of interest
may include but is not limited to:

(a) Changes in assigned duties;
(b) Divestment by the employee or

special Government employee of his
conflicting interest; or

(c) Disqualification for a particular
assignment.

§ 400.735–4 Gifts, entertainment, and
favors.

The agency authorizes the exceptions
to 5 CFR 735.202(a) set forth in 5 CFR
735.202(b) (1)–(4).

§ 400.735–5 Outside employment and
other activity.

An employee of the agency may en-
gage in outside employment or other
outside activity not incompatible with
the full and proper discharge of the du-
ties and responsibilities of his Govern-
ment employment. An employee who
engages in outside employment shall
report that fact in writing to his super-
visor.
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§ 400.735–6 Specific provisions of agen-
cy regulations governing special
Government employees.

(a) Special Government employees of
the agency shall adhere to the stand-
ards of conduct applicable to employ-
ees as set forth in this part and adopt-
ed under § 400.735–1, except 5 CFR
735.203(b).

(b) Special Government employees of
the agency may teach, lecture, or write
in a manner not inconsistent with 5
CFR 735.203(c).

(c) Pursuant to 5 CFR 735.305(b), the
agency authorizes the same exceptions
concerning gifts, entertainment, and
favors for special Government employ-
ees as are authorized for employees by
§ 400.735–4.

§ 400.735–7 Statements of employment
and financial interests.

(a) In addition to the employees re-
quired to submit statements of employ-
ment and financial interests under 5
CFR 735.403(a), employees in the follow-
ing named positions shall submit state-
ments of employment and financial in-
terests:

(1) Secretary;
(2) Officer in Charge, U.S. Office;
(3) Officer in Charge, European Of-

fice;
(4) Chief Maintenance Division, Euro-

pean Office;
(5) Chief Purchasing and Contracting

Branch, European Office;
(6) Officer in Charge, Mediterranean

Office;
(7) Superintendent, Manila American

Cemetery.
(b) Each statement of employment

and financial interests required by this
section shall be submitted to:

American Battle Monuments Commission
2018 Munitions Building, Washington, DC
20360. Attention: Officer in Charge.

Statements shall be submitted in dou-
ble sealed envelopes, and the inner en-
velope shall be annotated with the
words: ‘‘Statement of Employment and
Financial Interests—Attention: Officer
in Charge.’’

(c) An employee who believes that his
position has been improperly included
in this section as one requiring the
submission of a statement of employ-
ment and financial interests may ob-

tain a review of his complaint under
the agency’s grievance procedure.

§ 400.735–8 Supplementary statements.
Notwithstanding the filing of the an-

nual supplementary statement re-
quired by 5 CFR 735.406, each employee
shall at all times avoid acquiring a fi-
nancial interest that could result, or
taking an action that would result, in
a violation of the conflicts-of-interest
provisions of section 208 of title 18
U.S.C. or the regulations in this part or
adopted under § 400.735–1.

PART 401—PROCEDURES

AUTHORITY: Sec. 3, 70 Stat. 640, 641; 5 U.S.C.
132 note, 36 U.S.C. 123–125; E.O. 6614, E.O.
9704, 11 FR 2675, 3 CFR 1949–53 Comp., p. 519,
E.O. 10057, 10087, 14 FR 2585, 7287, 3 CFR 1949–
1953 Comp., pp. 269, 285.

§ 401.1 Erection of war memorials out-
side continental limits of United
States.

Federal Government agencies, Amer-
ican citizens, States, municipalities, or
associations desiring to erect war me-
morials outside the continental limits
of the United States should proceed as
follows:

(a) Submit general idea of the memo-
rial to the American Battle Monu-
ments Commission, with a request for
the tentative allocation of the site de-
sired.

(b) When site is provisionally allo-
cated, prepare and submit the design of
the memorial, together with the in-
scription, for approval. The design of
the memorial will then be referred, in
accordance with law, by the Commis-
sion to the National Commission of
Fine Arts for its approval.

(c) After a site is allocated and the
design and inscription are approved,
the American Battle Monuments Com-
mission will, if the sponsors so desire,
consult with the foreign government
concerning the question of securing ap-
proval for the erection of the memo-
rial.

(d) When the approval of the foreign
government is obtained, the Commis-
sion will cooperate, if the sponsors so
desire, in obtaining the ground and
erection of the memorial. Such co-
operation may include construction of
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the memorial by the Commission,
using funds provided by the sponsors,
in which case user charges will be made
in accordance with general Govern-
ment policy.

[35 FR 19666, Dec. 29, 1970]

PART 402—ERECTION OF WAR ME-
MORIALS IN FOREIGN COUN-
TRIES BY AMERICAN CITIZENS,
STATES, MUNICIPALITIES, OR AS-
SOCIATIONS

AUTHORITY: Sec. 3, 70 Stat. 640, 641; 5 U.S.C.
132 note, 36 U.S.C. 123, 125; E.O. 6614, E.O.
9704, 11 FR 2675, 3 CFR 1943–1948 Comp., p. 519,
E.O. 10057, 10087, 14 FR 2585, 7287, 3 CFR, 1949–
1953 Comp., pp. 269, 285.

§ 402.1 Restrictions on erection.

(a) No administrative agency of the
United States shall give assistance to
American citizens, States, municipali-
ties, or associations in erecting any
war memorial outside the continental
United States unless the plan has been
approved in accordance with § 401.1
above.

(b) It is the opinion of the Commis-
sion that no battlefield memorial
should be erected to any unit smaller
than a division or comparable unit or
to an individual, unless the services of
such unit or individual clearly were of
such distinguished character as to war-
rant a separate memorial.

(c) It is the opinion of the Commis-
sion that, as a general rule, memorials
should be erected to organizations
rather than to troops from a particular
locality of the United States.

(d) The policy of the Commission is
to approve plans for memorials in for-
eign countries only in cases in which
the sponsors make adequate and per-
manent arrangements for their mainte-
nance. If the sponsors so desire, the
Commission will maintain such memo-
rials, including those previously exist-
ing which it deems worthy of preserva-
tion, using funds provided by the spon-
sors; in such cases it will make user
charges in accordance with general
Government policy.

[35 FR 19666, Dec. 29, 1970]

PART 403—ERECTION OF MEMO-
RIAL MONUMENTS, BUILDINGS,
AND HEADSTONES IN AMERICAN
CEMETERIES LOCATED OUTSIDE
THE UNITED STATES AND ITS TER-
RITORIES AND POSSESSIONS

AUTHORITY: Sec. 3, 70 Stat. 641; 36 U.S.C.
123; E.O. 6614, Feb. 26, 1934; E.O. 9704, 3 CFR,
1943–1948 Comp., 519; E.O. 10057, 10087, 3 CFR
1949–1953 Comp., pp. 269, 285.

§ 403.1 Restrictions on erection.
(a) No memorial monuments or

buildings shall be placed in these ceme-
teries unless the design and site have
been approved by the American Battle
Monuments Commission. No steps to-
ward the erection of any memorial
monument or building in these ceme-
teries should be taken until the idea
has first been approved by the Amer-
ican Battle Monuments Commission.

(b) There shall be no variation in the
types of headstones officially adopted
for use in American cemeteries located
outside the United States and its Terri-
tories and possessions.

[13 FR 6812, Nov. 19, 1948, as amended at 23
FR 9780, Dec. 19, 1958]

PART 404—PROCEDURES AND
GUIDELINES FOR COMPLIANCE
WITH THE FREEDOM OF INFOR-
MATION ACT

Sec.
404.1 Purpose.
404.2 General policy.
404.3 Response to requests.
404.4 Denial of access.
404.5 Appeals.
404.6 Fees to be charged.
404.7 Assessment and collection of fees.
404.8 Categories of requesters.
404.9 Waiver of fees.
404.10 Maintenance of statistics.

AUTHORITY: 5 U.S.C. 552.
SOURCE: 53 FR 120, Jan. 5, 1988, unless oth-

erwise noted.

§ 404.1 Purpose.
These guidelines prescribe procedures

to obtain information and records of
the American Battle Monuments Com-
mission under the Freedom of Informa-
tion Act of 1986, 5 U.S.C. 552(a)(4)(A)(i).
This act requires each agency to pro-
mulgate regulations that specify the
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schedule of fees for processing FOIA re-
quests and the guidelines when fees
may be waived. It applies only to
records and information of the Com-
mission which are in the Commission’s
custody.

§ 404.2 General policy.
Public requests for information from

the records of the American Battle
Monuments Commission should be sent
to the Freedom of Information Rep-
resentative, American Battle Monu-
ments Commission, Room 5127, Casimir
Pulaski Building, 20 Massachusetts
Ave., NW., Washington, DC 20314. They
may also be sent to its field offices at
the addresses listed below:

(a) Officer-in-Charge, European Of-
fice, American Battle Monuments
Commission, APO New York 09777.

(b) Officer-in-Charge, Mediterranean
Office, American Battle Monuments
Commission, APO New York 09794.

(c) Superintendent, Manila American
Cemetery, FPO San Francisco 96528.

(d) Superintendent, Corozal Amer-
ican Cemetery, The American Battle
Monuments Commission, Attn: AFZU–
AG–CRB, Drawer #38, APO Miami, FL
34004–5000.

(e) Superintendent, Mexico City Na-
tional Cemetery, American Battle
Monuments Commission, c/o U.S. Em-
bassy, Mexico, P.O. Box 3087, Laredo,
TX 78044–3087.

§ 404.3 Response to requests.
(a) Except for records and informa-

tion exempted from disclosure by 5
U.S.C. 552(a)(1), all records of the Com-
mission or in its custody are available
to any person who requests them.

(b) Requests for information from the
public will be honored within ten work-
ing days unless the confidentiality of
such information is protected by law,
or when it is necessary to search and/or
collect records in separate offices or
another office of the Commission,
which would usually require more than
ten working days.

(c) Whenever information cannot be
dispatched within ten work days after
receipt of request, an interim reply will
be sent informing the requester of the
status of the request.

(d) The records of the ABMC may be
examined and copied between the hours

of 8:00 a.m. and 3:30 p.m., Monday
through Friday under the supervision
of the Freedom of Information rep-
resentative.

§ 404.4 Denial of access.

(a) Letters denying confidential in-
formation will be dispatched within ten
working days of receipt of the request
and will be signed by one of the below
listed personnel:

(1) Officer-in-Charge, ABMC Euro-
pean Office.

(2) Officer-in-Charge, ABMC Medi-
terranean Office.

(3) Directors, ABMC Washington Of-
fice.

(4) Secretary, ABMC.
(b) Letters denying access to infor-

mation will:
(1) Provide the requester with the

reason for denial,
(2) Inform the requester of his or her

right to appeal the denial within 30
days,

(3) Give the name of the official to
whom the appeal may be sent.

(c) If an unusual circumstance delays
a decision concerning access to infor-
mation, the requester will be informed
of the delay within ten working days of
the request’s initial receipt. In no case
will the decision be delayed more than
20 working days from initial receipt of
the request.

(d) A copy of each denial of informa-
tion will be furnished to the Secretary,
ABMC at the time of its dispatch.

§ 404.5 Appeals.

(a) The Secretary is the appellate au-
thority for all denials except those
which he authors. The Chairman is the
appellate authority for denials au-
thored by the Secretary.

(b) The requester will be informed of
the decision on his or her appeal within
20 working days after its receipt. If the
denial is upheld, the requester will be
advised that there are provisions for
judicial review of such decisions under
the Freedom of Information Act.

(c) In the event a court finds that the
American Battle Monuments Commis-
sion has arbitrarily and capriciously
withheld information from the public
and a subsequent Office of Personnel
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Management investigation finds agen-
cy personnel responsible, these person-
nel will be subject to disciplinary ac-
tion by the American Battle Monu-
ments Commission.

§ 404.6 Fees to be charged.
While most information will be fur-

nished promptly at no cost as a service
to the general public, fees will be
charged if the cost of search and dupli-
cation warrants. In those instances
where ABMC deems it necessary to
charge a fee, ABMC shall use the most
efficient and least costly methods to
comply with requests for documents,
drawings, photographs, and any other
materials made available under the
FOIA. The Freedom of Information
Representative shall charge the fees
stated in paragraphs (a) through (g) of
this section. The Freedom of Informa-
tion Representative shall, however,
waive the fees in the circumstances
stated in § 404.9. The specific fees which
ABMC shall charge the requester when
so required by the FOIA are as follows:

(a) Manual searches of records. $9.00
per hour for clerical personnel; $15.00
per hour for supervisory personnel.

(b) Computer searches for records. Fees
for searches of computerized records
shall be the actual cost to the Commis-
sion but shall not exceed $12.00 per
hour. This fee includes machine time
and that of the operator and clerical
personnel. The fee for computer print-
outs shall be $.40 per page. The word
‘‘page’’ refers to paper copies of stand-
ard computer size, which normally are
11 x 15 inches.

(c) Copying fee. The machine copy fee
for each page up to 81⁄2 x 14 shall be $.25
per page. Copying fees shall not be
charged for the first 100 pages of copies
unless the copies are requested for
commercial purposes.

(d) $2.00 for each 8 x 10 inch black and
white photograph.

(e) $3.00 for each 8 x 10 inch color pho-
tograph.

(f) $1.75 per cemetery booklet.
(g) $1.50 per lithograph.

§ 404.7 Assessment and collection of
fees.

(a) Assessment of fees. (1) ABMC shall
assess interest charges on an unpaid
bill starting on the 31st day following

the day on which the billing was dis-
patched. Once the fee has been received
by ABMC, even if not processed, ac-
crual of interest will cease. Interest
will be at the rate prescribed in section
3717 of title 31 U.S.C. and will accrue
from the date billing is sent.

(2) Charges for unsuccessful searches. If
ABMC estimates that charges for an
unsuccessful search may exceed $10.00,
it shall so inform the requester unless
the requester has indicated in advance
a willingness to pay fees as high as
those anticipated. Such notice shall
offer the requester the opportunity to
confer with agency personnel with the
object of reformulating the request to
meet the requester’s needs at a lower
cost. Dispatch of such a notice shall
temporarily suspend the ten day period
for response by ABMC until a reply is
received from the requester.

(3) Aggregating requests. Except for re-
quests that are for a commercial use,
ABMC shall not charge for the first
two hours of search time or for the
first 100 pages of reproduction. How-
ever, a requester may not file multiple
requests at the same time, each seek-
ing portions of a document or docu-
ments, solely in order to avoid pay-
ment of fees. When ABMC believes that
a group of requesters are acting in con-
cert and attempting to divide a request
into a series of requests for the purpose
of evading the assessment of fees,
ABMC shall aggregate any such re-
quests and charge accordingly. One ele-
ment to be considered is the time pe-
riod in which the requests have been
made. Before aggregating requests
from more than one requester, ABMC
must be reasonably certain that the re-
questers are acting specifically to
avoid payment of fees. In no case shall
ABMC aggregate multiple requests on
unrelated subjects from one requester.

(4) Advance payments. ABMC shall not
require payment for fees before work
has commenced or continued on a re-
quest unless:

(i) ABMC estimates that the charges
may exceed $25.00. In such an event,
ABMC shall notify the requester of the
estimated cost and may require an ad-
vance payment of an amount up to the
full amount of estimated charges; or

(ii) A requester has previously failed
to pay a fee within 30 days of the date
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of billing. In this event, ABMC shall re-
quire the requester to pay the full
amount owed plus any applicable inter-
est and make an advance payment of
the full amount of the estimated fee
before ABMC begins to process a new
request or a pending request from that
requester.

(iii) When ABMC acts under para-
graph (a)(4)(i) or (ii) of this section, the
administrative time limits prescribed
in § 404.3 will begin only after ABMC
has received fee payments described
above.

(5) Form of payment. Remittances
shall be in the form of a personal check
or bank draft drawn on any bank in the
United States, a postal money order, or
cash. Remittances shall be made pay-
able to the American Battle Monu-
ments Commission.

(6) ABMC will not defray cost sending
records by special methods such as ex-
press mail or for transportation of per-
sonnel.

(b) Restrictions on assessing fees. With
the exception of requesters seeking
documents for commercial use, section
(a)(4)(A)(iv) of the Freedom of Informa-
tion Act, as amended, requires ABMC
to provide the first 100 pages of dupli-
cation and the first two hours of search
time without charge. ABMC shall not
charge fees to any requester, including
commercial use requesters, if the cost
of collecting a fee would be equal to or
greater than the fee itself. ABMC will
not begin to assess fees until it has
first provided the free search and re-
production authorized.

§ 404.8 Categories of requesters.
There are four categories of FOIA re-

questers: Commercial; educational and
noncommerical scientific institutions;
representatives of the news media; and
all others. The fees to be charges each
of these categories of requesters are as
follows:

(a) Commerical. When ABMC receives
a request for documents for
commerical use, it shall assess charges
that recover the full direct costs of
searching for, reviewing for release,
and duplicating the records sought.
Commercial requesters are not entitled
to two hours of free search time or 100
free pages of reproduction. ABMC shall
recover the cost of searching for the

records even if ultimately there is no
disclosure of records. Requesters must
provide a reasonable description of the
records sought.

(b) Educational and non-commerical
scientific institutions. ABMC shall pro-
vide documents to educational and
non-commercial scientific institutions
for the cost of reproduction alone, ex-
cept there will be no charge for the
first 100 pages of duplication. To be eli-
gible for inclusion in this category, re-
questers must show that the request is
authorized by and under the auspices of
a qualifying institution and that the
records are not being sought for a com-
mercial use, but are sought in further-
ance of scholarly (if the request is from
an educational institution) or sci-
entific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must provide a rea-
sonable description of the records being
sought;

(c) Representatives of the news media.
ABMC shall provide documents to re-
questers who are representatives of the
news media for the cost of reproduction
alone, except there will be no charge
for the first 100 pages. A request for
records supporting the news-dissemina-
tion function of the requester shall not
be considered commerical use. Re-
questers must provide a reasonable de-
scription of the records sought;

(d) All other requesters. ABMC shall
charge requesters who do not fit into
any of the above categories fees that
recover the full reasonable costs of di-
rect search and reproduction records
responsive to the request, except that
the first 100 pages of reproduction and
the first two hours of search time shall
be furnished without charge. Request-
ers must provide reasonable descrip-
tion of the records sought.

§ 404.9 Waiver of fees.
The Freedom of Information Rep-

resentative shall waive all fees as-
sessed under 404, if the following two
conditions are satisfied: Disclosure of
the information is in the public inter-
est as it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment; and disclosure is not primarily
in the commercial interest of the re-
quester. The Freedom of Information
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Representative shall afford the re-
quester the opportunity to show that
he satisfies these two conditions.
Under the above standards should
ABMC refuse to waive a request for in-
formation and the requester petition
for a waiver, the senior Freedom of In-
formation Representative will make
the determination.

§ 404.10 Maintenance of statistics.

(a) The Freedom of Information Rep-
resentative shall maintain record of:

(1) The total amount of fees collected
by ABMC under this part;

(2) The number of denials of requests
for records or information made under
this part and the reason for each;

(3) The number of appeals from such
denials, together with the results of
such appeals, and the reasons for the
action upon each appeal that results in
a denial of information or documents;

(4) The name and title or position of
each person responsible for each denial
of records and the number of instances
of each;

(5) The results of each proceeding
conducted under 5 U.S.C. 552(a)(4)(F),
including a report of the disciplinary
action against the official or employee
primarily responsible for improperly
withholding records, or an explanation
of why disciplinary action was not
taken;

(6) A copy of every rule made by this
agency affecting or implementing 5
U.S.C. 552;

(7) A copy of the fee schedule for cop-
ies of records and documents requested
under this part; and

(8) All other information that indi-
cates efforts to administer fully the
letter and spirit of the Freedom of In-
formation Act and the above rules.

(b) The Freedom of Information Act
Representative shall annually, within
60 days following the close of each cal-
endar year, prepare a report covering
each of the categories of records to be
maintained in accordance with the
foregoing and submit the same to the
Speaker of the House of Representa-
tives and the President of the Senate
for referral to the appropriate commit-
tees of the Congress.

PART 405—SCHEDULE OF FEES FOR
SEARCH AND DUPLICATION OF
RECORDS

Sec.
405.1 General.
405.2 Schedule.

AUTHORITY: 5 U.S.C. 552, as amended.

§ 405.1 General.
(a) While most information will be

furnished promptly at no cost as a
service to the general public, fees will
be charged if the cost of search and du-
plication warrants.

(b) When a fee is to be charged, the
individual requesting the information
will be informed of the fee, and no
work will be performed until he or she
has agreed to pay it.

[40 FR 7304, Feb. 19, 1975]

§ 405.2 Schedule.
Fees which may be charged by this

Commission for search and duplication
of records are as follows:

(a) Duplication fees: (1) $2.00 for first 6
pages, 5¢ per page thereafter for
photocopying.

(2) $1.50 per 8×10 inch black and white
print of photographs.

(3) $2.50 per 8×10 inch color print of
photographs.

(b) Search fees: (1) $8.00 per hour to
search records for specific documents.

(2) $215.00 for selective extracts from
Commission computer tapes.

(3) Transportation costs of personnel
and records arising from searches for
requested information.

[40 FR 7304, Feb. 19, 1975]

PART 406—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY AMERICAN BATTLE
MONUMENTS COMMISSION

Sec.
406.101 Purpose.
406.102 Application.
406.103 Definitions.
406.104—406.109 [Reserved]
406.110 Self-evaluation.
406.111 Notice.
406.112—406.129 [Reserved]
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406.130 General prohibitions against dis-
crimination.

406.131—406.139 [Reserved]
406.140 Employment.
406.141—406.148 [Reserved]
406.149 Program accessibility: Discrimina-

tion prohibited.
406.150 Program accessibility: Existing fa-

cilities.
406.151 Program accessibility: New con-

struction and alterations.
406.152—406.159 [Reserved]
406.160 Communications.
406.161—406.169 [Reserved]
406.170 Compliance procedures.
406.171—406.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 4577, Feb. 5, 1986, unless oth-
erwise noted.

§ 406.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§ 406.102 Application.

This part applies to all programs or
activities conducted by the agency.

§ 406.103 Definitions.

For purposes of this part, the term—
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,

notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:
(1) Physical or mental impairment in-

cludes—
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one of more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addition and alcholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
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physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Qualified handicapped person means—
(1) With respect to any agency pro-

gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture; or

(2) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

(3) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by § 406.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978 (Pub. L. 95–602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

[51 FR 4577, Feb. 5, 1986; 51 FR 7543, Mar. 5,
1986]

§§ 406.104—406.109 [Reserved]

§ 406.110 Self-evaluation.
(a) The agency shall, by April 9, 1987,

evaluate its current policies and prac-
tices, and the effects thereof, that do
not or may not meet the requirements
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspections:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§ 406.111 Notice.
The agency shall make available to

employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§§ 406.112—406.129 [Reserved]

§ 406.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—
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(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualfied handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination

under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§ 406.131—406.139 [Reserved]

§ 406.140 Employment.
No qualified handicapped person

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§ 406.141—406.148 [Reserved]

§ 406.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 406.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§ 406.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
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program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons; or

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§ 406.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The agency may comply
with the requirements of this section
through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The agency is nor required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. The agency, in making alter-
ations to existing buildings, shall meet
accessibility requirements to the ex-

tent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151–4157), and any regulations
implementing it. In choosing among
available methods for meeting the re-
quirements of this section, the agency
shall give priority to those methods
that offer programs and activities to
qualified handicapped persons in the
most integrated setting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
June 6, 1986, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made by
April 7, 1989, but in any event as expe-
ditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
October 7, 1986, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

[51 FR 4577, Feb. 5, 1986; 51 FR 7543, Mar. 5,
1986]

§ 406.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency



45

American Battle Monuments Commission § 406.170

shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151–4157), as established
in 41 CFR 101–19.600 to 101–19.607, apply
to buildings covered by this section.

§§ 406.152—406.159 [Reserved]

§ 406.160 Communications.
(a) The agency shall take appropriate

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action

would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with § 406.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§ 406.161—406.169 [Reserved]

§ 406.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Director, Personnel and Ad-
ministration shall be responsible for
coordinating implementation of this
section. Complaints may be sent to the
Director, Personnel and Administra-
tion, American Battle Monuments
Commission, Room 5127, Pulaski Build-
ing, 20 Massachusetts Ave., NW., Wash-
ington, DC 20314.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.
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(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151–4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found;

(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and

conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter

required by § 406.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[51 FR 4577, Feb. 5, 1986, as amended at 51 FR
4577, Feb. 5, 1986]

§§ 406.171—406.999 [Reserved]

PARTS 407—499 [RESERVED]
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