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§91.5

of an advance of funds for travel or re-
location expenses may be considered
for waiver if—

(1) The advance was made to cover
expenses erroneously authorized;

(2) The employee or member actually
spent the advance in reliance on the er-
roneous travel authorization; and

(3) The employee or member is in-
debted to the Government for repay-
ment of all or part of the amounts ad-
vanced after the advance is applied
against any legitimate expenses in-
curred by the employee or member.

[56 FR 49583, Sept. 30, 1991, as amended at 56
FR 67467, Dec. 31, 1991]

§91.5 Conditions for waiver.

(a) Three-year application period.

(1) An application for waiver must be
received in the General Accounting Of-
fice or in the agency or department
which made the erroneous payment
within 3 years immediately following
the date on which the erroneous pay-
ment was discovered, or in the case of
certain applications received prior to
July 25, 1977, as provided in 5 U.S.C.
5584(b).

(2) The employee, member, or other
person from whom collection is sought
shall be promptly notified of the dis-
covery of an erroneous payment. In de-
termining the date of discovery of an
erroneous payment, all doubts are to
be resolved in favor of the applicant.

(b) Waiver may be granted only when
collection would be against equity and
good conscience and not in the best in-
terests of the United States. Generally,
these criteria will be met by a finding
that the erroneous payment occurred
through administrative error and that
there is no indication of fraud, mis-
representation, fault, or lack of good
faith on the part of the employee,
member, or other person having an in-
terest in obtaining a waiver of the
claim. Generally, waiver is precluded
when an employee, member, or other
person having an interest in obtaining
waiver receives a significant unex-
plained increase in pay or allowances,
or otherwise knows, or reasonably
should know, that an erroneous pay-
ment has occurred, and fails to make
inquiries or bring the matter to the at-
tention of the appropriate officials.
Waiver under this standard must nec-
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essarily depend upon the facts existing
in the particular case. The facts upon
which waiver is based should be re-
corded in detail and made a part of the
written record in accordance with the
provisions of part 92 of this subchapter.

§91.6 Effect of waiver.

(a) In the audit and settlement of the
accounts of any accountable officer or
official, full credit shall be given for
any amounts with respect to which col-
lection by the United States is waived.

(b) An erroneous payment, the collec-
tion of which is waived pursuant to
this subchapter, is deemed a valid pay-
ment for all purposes.
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19, 1988, and Title VI, sec. 657, Pub. L. 102-190,
105 Stat. 1290, December 5, 1991.

SOURCE: 56 FR 49584, Sept. 30, 1991, unless
otherwise noted.

§92.1 Who may apply for waiver.

An application for waiver may be ini-
tiated by an employee, member, or
other person from whom collection is
sought, or by an authorized official of
the agency or department that made
the erroneous payment, or by the
Comptroller General of the United
States.

§92.2 Where to apply.

(a) An application for waiver filed by
an employee, member, or other person
from whom collection is sought shall
be submitted to the agency or depart-
ment that made the erroneous pay-
ment.
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General Accounting Office

(b) After the agency or department
has taken the actions required by
§§92.3 and 92.4, the employee, member,
or other person from whom collection
is sought may request the agency or
department to submit the matter to
the General Accounting Office.

(c) The agency or department shall
submit all waiver applications aggre-
gating more than $1500 for which the
agency recommends approval and all
appeals, regardless of the amount, for
consideration by the General Account-
ing Office to: Director, Claims Group,
General Government Division. U.S.
General Accounting Office, Washing-
ton, DC 20548.

(d) The submission shall include all
of the information required by §§92.3
and 92.4, and any written comments on
the matter submitted by the employee,
member, or other person from whom
collection is sought.

[56 FR 49584, Sept. 30, 1991, as amended at 56
FR 67467, Dec. 31, 1991]

§92.3 Report of the agency or depart-
ment.

(a) Except as provided in paragraph
(b) of this section, upon initiation of an
application for waiver, the agency or
department shall prepare a written re-
port containing a chronological sum-
mary of the facts and circumstances
including:

(1) The names and mailing addresses
of each employee, member, or other
person from whom collection is sought,
or a statement that the person cannot
reasonably be located;

(2) The aggregate amount of the
claim;

(3) The date the erroneous payment
was discovered;

(4) The date the employee, member,
or other person from whom collection
is sought was notified of the error and
a statement of the erroneous amounts
paid before and after receipt of such
notice;

(5) A statement as to the cir-
cumstances under which the erroneous
payment was made, the applicant’s
knowledge of the erroneous payment
and the steps the applicant took, if
any, to bring the matter to the atten-
tion of the appropriate official and the
agency'’s response;

§92.5

(6) A determination as to whether
there is any indication of fraud, mis-
representation, fault, or lack of good
faith on the part of the employee,
member, or other interested person and
the factual basis for such a determina-
tion;

(7) A statement as to whether or not
the erroneous payment is the subject of
an exception made by the Comptroller
General of the United States;

(8) Legible copies or the originals of

supporting documents such as leave
and earnings statements, travel au-
thorizations and vouchers, and mili-

tary orders;

(9) Statements of the employee,
member, or other interested person;

(10) A statement as to the reason the
agency or department believes the er-
roneous payment occurred and the cor-
rective action taken to prevent the oc-
currence of similar erroneous pay-
ments.

(b) No written report is required
where the amount involved is $100 or
less and there is no indication of fraud,
misrepresentation, fault, or lack of
good faith.

§92.4 Action by the agency or depart-
ment.

Upon completion of the report, the
agency or department,

(a) Shall grant or deny waiver if au-
thorized by §91.4 (b) or (c) of this sub-
chapter, or refer the matter to the
General Accounting Office in accord-
ance with §92.2(c), and;

(b) Shall provide the applicant writ-
ten notice as to whether the applica-
tion for waiver has been granted, de-
nied, or referred to the General Ac-
counting Office, provided the person
can reasonably be located. When waiv-
er is denied, the notice shall state the
basis for that decision and that, upon
request, the agency or department will
forward an appeal to the General Ac-
counting Office pursuant to §92.2.

§92.5 Initial action by the General Ac-
counting Office and appeals to the
Comptroller General.

(a) The Claims Group will issue a let-
ter to the agency or department grant-
ing or denying waiver in whole or in
part. In every case where waiver is de-
nied in whole or in part, the Claims
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§92.6

Group will send a copy of the letter to
the employee, member, or other person
from whom collection is sought.

(b) Letters issued by the Claims
Group granting or denying waiver may
be appealed to the Comptroller General
upon written request by the agency or
department, or by the employee, mem-
ber, or other person from whom collec-
tion is sought. The request should fully
explain the errors alleged and the basis
of the appeal and should be addressed
to: Director, Claims Group, General
Government Division, U.S. General Ac-
counting Office, Washington, DC 20548.

(c) The Comptroller General will
issue a decision on the appeal and will
send a copy of the decision to the agen-
cy or department, and to the employee,
member, or other person from whom
collection is sought.

§92.6 Refund of amounts repaid and
waived.

(@) When an employee, member, or
other person from whom collection is
sought has repaid all or part of a claim
to the United States and all or part of
the claim is subsequently waived, the
application for waiver shall be con-
strued as an application for a refund
and the agency or department shall, to
the extent of the waiver, refund the
amount paid. However, no refund shall
be paid where the employee, member,
or other person from whom collection
is sought cannot reasonably be located
within 2 years after the effective date
of the waiver. Refunds shall be charged
to the account into which the agency
deposited the collection.

(b) When no refund is made to an oth-
erwise eligible person, the written
record should include information as to
the attempts made to locate that per-
son and other pertinent information.

§92.7 Written record.

(a) The report of the agency or de-
partment, any written comments sub-
mitted by the employee, member or
other person from whom collection is
sought, an account of the waiver action
taken and the reasons therefor, and
other pertinent information such as
the action taken to refund amounts re-
paid shall constitute the written record
in each case.

4 CFR Ch. | (1-1-97 Edition)

(b) The agency shall retain the writ-
ten record for 6 years and 3 months for
review by the General Accounting Of-
fice.

() Upon request by an employee,
member, or other person against whom
collection is sought, the agency or de-
partment shall make the written
record of the waiver application that
pertains to them available for inspec-
tion.

§92.8 Register of waivers.

(a) The agency or department shall
maintain a register for each of the cat-
egories listed in paragraph (b) of this
section showing the disposition of each
application for waiver considered pur-
suant to this subchapter. These reg-
isters shall be retained for review by
the General Accounting Office.

(b) The register required in para-
graph (a) of this section shall contain
the following information:

(1) The total amount waived by the
agency or department;

(2) The number and dollar amount of
waiver applications granted in full;

(3) The number of waiver applications
granted in part and denied in part and
the dollar amount of each;

(4) The number and dollar amount of
waiver applications denied in their en-
tirety;

(5) The number of waiver applications
referred to the General Accounting Of-
fice for action;

(6) The dollar amount refunded as a
result of waiver action by the agency
or department; and

(7) The dollar amount refunded as a
result of waiver action by the General
Accounting Office.

§92.9 Referral of claims for collection
or litigation.

No claim for the recovery of an erro-
neous payment that is under consider-
ation for waiver shall be referred to the
Attorney General unless the time re-
maining for suit within the applicable
limitation does not permit such waiver
consideration prior to referral.

PART 93—[Reserved]
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