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(b) The Public Health Service’s deter-
mination that the entity with provi-
sional status is not an HMO is not con-
sidered final until—

(1) All administrative, but not judi-
cial, appeal procedures are exhausted;
or

(2) The time for requesting adminis-
trative review has lapsed without a re-
quest from the HMO.

§ 434.74 Costs under risk-basis con-
tracts.

Under each contract in which the
contractor assumes an underwriting
risk, the total amount paid by the
agency for carrying out the provisions
of the contract is a medical assistance
cost.

§ 434.75 Costs under no-risk contracts.
Under each contract in which the

contractor assumes no underwriting
risk—

(a) The amount paid by the agency
for furnishing medical services to eligi-
ble recipients is a medical assistance
cost; and

(b) The amount paid by the agency
for the contractor’s performance of
other functions is an administrative
cost.

§ 434.76 Costs under fiscal agent con-
tracts.

Under each contract with a fiscal
agent—

(a) The amount paid to the provider
of medical services is a medical assist-
ance cost; and

(b) The amount paid to the contrac-
tor for performing the agreed-upon
functions is an administrative cost.

§ 434.78 Right to reconsideration of
disallowance.

A Medicaid agency dissatisfied with a
disallowance of FFP under this subpart
may request and will be granted recon-
sideration in accordance with 45 CFR
part 16.

§ 434.80 Condition for FFP in con-
tracts with HMOs.

(a) Basic rule. FFP in payments to an
HMO is available only if the agency ex-
cludes from participation as such an
entity any entity described in para-
graph (b) of this section.

(b) Entities that must be excluded. (1)
An entity that could be excluded under
section 1128(b)(8) of the Act as being
controlled by a sanctioned individual.

(2) An entity that has a substantial
contractual relationship as defined in
§ 431.55(h)(2), either directly or indi-
rectly, with an individual convicted of
certain crimes as described in section
1128(b)(8)(B) of the Act.

(3) An entity that employs or con-
tracts, directly or indirectly, with one
of the following:

(i) Any individual or entity excluded
from Medicaid participation under sec-
tion 1128 or section 1128A of the Act for
the furnishing of health care, utiliza-
tion review, medical social work, or ad-
ministrative services.

(ii) Any entity for the provision
through an excluded individual or en-
tity of services described in paragraph
(b)(3)(i) of this section.

[59 FR 36085, July 15, 1994]

PART 435—ELIGIBILITY IN THE
STATES, DISTRICT OF COLUMBIA,
THE NORTHERN MARIANA IS-
LANDS, AND AMERICAN SAMOA

Subpart A—General Provisions and
Definitions

Sec.
435.2 Purpose and applicability.
435.3 Basis.
435.4 Definitions and use of terms.
435.10 State plan requirements.

Subpart B—Mandatory Coverage of the
Categorically Needy

435.100 Scope.

MANDATORY COVERAGE OF FAMILIES AND

CHILDREN

435.110 Individuals receiving aid to families
with dependent children.

435.112 Families terminated from AFDC be-
cause of increased earnings or hours of
employment.

435.113 Individuals who are ineligible for
AFDC because of requirements that do
not apply under title XIX of the Act.

435.114 Individuals who would be eligible for
AFDC except for increased OASDI in-
come under Pub. L. 92–336 (July 1, 1972).

435.115 Individuals deemed to be receiving
AFDC.
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MANDATORY COVERAGE OF PREGNANT WOMEN,
CHILDREN UNDER 8, AND NEWBORN CHILDREN

435.116 Qualified pregnant women and chil-
dren who are not qualified family mem-
bers.

435.117 Newborn children.

MANDATORY COVERAGE OF QUALIFIED FAMILY

MEMBERS

435.119 Qualified family members.

MANDATORY COVERAGE OF THE AGED, BLIND,
AND DISABLED

435.120 Individuals receiving SSI.
435.121 Individuals in States using more re-

strictive requirements for Medicaid than
the SSI requirements.

435.122 Individuals who are ineligible for
SSI or optional State supplements be-
cause of requirements that do not apply
under title XIX of the Act.

435.130 Individuals receiving mandatory
State supplements.

435.131 Individuals eligible as essential
spouses in December 1973.

435.132 Institutionalized individuals who
were eligible in December 1973.

435.133 Blind and disabled individuals eligi-
ble in December 1973.

435.134 Individuals who would be eligible ex-
cept for the increase in OASDI benefits
under Pub. L. 92–336 (July 1, 1972).

435.135 Individuals who become ineligible
for cash assistance as a result of OASDI
cost-of-living increases received after
April 1977.

435.136 State agency implementation re-
quirements for one-time notice and an-
nual review system.

435.137 Disabled widows and widowers who
would be eligible for SSI except for the
increase in disability benefits resulting
from elimination of the reduction under
Pub. L. 98–31.

435.138 Disabled widows and widowers aged
60 through 64 who would be eligible for
SSI benefits except for receipt of early
social security benefits.

MANDATORY COVERAGE OF CERTAIN ALIENS

435.139 Coverage for certain aliens.

MANDATORY COVERAGE OF ADOPTION

ASSISTANCE AND FOSTER CARE CHILDREN

435.145 Children for whom adoption assist-
ance or foster care maintenance pay-
ments are made.

MANDATORY COVERAGE OF SPECIAL GROUPS

435.170 Pregnant women eligible for ex-
tended coverage.

Subpart C—Options for Coverage as
Categorically Needy

435.200 Scope.
435.201 Individuals included in optional

groups.

OPTIONS FOR COVERAGE OF FAMILIES AND
CHILDREN AND THE AGED, BLIND, AND DIS-
ABLED

435.210 Individuals who meet the income
and resource requirements of the cash as-
sistance programs.

435.211 Individuals who would be eligible for
cash assistance if they were not in medi-
cal institutions.

435.212 Individuals who would be ineligible
if they were not enrolled in an HMO.

435.217 Individuals receiving home and com-
munity-based services.

OPTIONS FOR COVERAGE OF FAMILIES AND
CHILDREN

435.220 Individuals who would meet the in-
come and resource requirements under
AFDC if child care costs were paid from
earnings.

435.221 [Reserved]
435.222 Individuals under age 21 who meet

the income and resource requirements of
AFDC.

435.223 Individuals who would be eligible for
AFDC if coverage under the State’s
AFDC plan were as broad as allowed
under title IV–A.

435.225 Individuals under age 19 who would
be eligible for Medicaid if they were in a
medical institution.

435.227 Individuals under age 21 who are
under State adoption assistance agree-
ments.

OPTIONS FOR COVERAGE OF THE AGED, BLIND,
AND DISABLED

435.230 Aged, blind, and disabled individuals
in States that use more restrictive re-
quirements for Medicaid than SSI re-
quirements: Optional coverage.

435.232 Individuals receiving only optional
State supplements.

435.234 Individuals receiving only optional
State supplements in States using more
restrictive eligibility requirements than
SSI and certain States using SSI cri-
teria.

435.236 Individuals in institutions who are
eligible under a special income level.

Subpart D—Optional Coverage of the
Medically Needy

435.300 Scope.
435.301 General rules.
435.308 Medically needy coverage of individ-

uals under age 21.
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435.310 Medically needy coverage of speci-
fied relatives.

435.320 Medically needy coverage of the
aged in States that cover individuals re-
ceiving SSI.

435.322 Medically needy coverage of the
blind in States that cover individuals re-
ceiving SSI.

435.324 Medically needy coverage of the dis-
abled in States that cover individuals re-
ceiving SSI.

435.326 Individuals who would be ineligible
if they were not enrolled in an HMO.

435.330 Medically needy coverage of the
aged, blind, and disabled in States using
more restrictive eligibility requirements
for Medicaid than those used under SSI.

435.340 Protected medically needy coverage
for blind and disabled individuals eligible
in December 1973.

435.350 Coverage for certain aliens.

Subpart E—General Eligibility Requirements

435.400 Scope.
435.401 General rules.
435.402 [Reserved]
435.403 State residence.
435.404 Applicant’s choice of category.
435.406 Citizenship and alienage.
435.408 Categories of aliens who are perma-

nently residing in the United States
under color of law.

Subpart F—Categorical Requirements for
Eligibility

435.500 Scope.

DEPENDENCY

435.510 Determination of dependency.

AGE

435.520 Age requirements for the aged.
435.522 Determination of age.

BLINDNESS

435.530 Definition of blindness.
435.531 Determinations of blindness.

DISABILITY

435.540 Definition of disability.
435.541 Determinations of disability.

Subpart G—General Financial Eligibility
Requirements and Options

435.600 Scope.
435.601 Application of financial eligibility

methodologies.
435.602 Financial responsibility of relatives

and other individuals.
435.604 [Reserved]
435.606 [Reserved]
435.608 Applications for other benefits.
435.610 Assignment of rights to benefits.

435.622 Individuals in institutions who are
eligible under a special income level.

435.631 General requirements for determin-
ing income eligibility in States using
more restrictive requirements for Medic-
aid than SSI.

435.640 Protected Medicaid eligibility for in-
dividuals eligible in December 1973.

Subpart H—Specific Post-Eligibility Finan-
cial Requirements for the Categori-
cally Needy

435.700 Scope.
435.725 Post-eligibility treatment of income

of institutionalized individuals in SSI
States: Application of patient income to
the cost of care.

435.726 Post-eligibility treatment of income
of individuals receiving home and com-
munity-based services furnished under a
waiver: Application of patient income to
the cost of care.

435.733 Post-eligibility treatment of income
of institutionalized individuals in States
using more restrictive requirements than
SSI: Application of patient income to the
cost of care.

435.735 Post-eligibility treatment of income
and resources of individuals receiving
home and community-based services fur-
nished under a waiver: Application of pa-
tient income to the cost of care.

Subpart I—Specific Eligibility and Post-Eligi-
bility Financial Requirements for the
Medically Needy

435.800 Scope.

MEDICALLY NEEDY INCOME STANDARD

435.811 Medically needy income standard:
General requirements.

435.814 Medically needy income standard:
State plan requirements.

MEDICALLY NEEDY INCOME ELIGIBILITY

435.831 Income eligibility.
435.832 Post-eligibility treatment of income

of institutionalized individuals: Applica-
tion of patient income to the cost of
care.

MEDICALLY NEEDY RESOURCE STANDARD

435.840 Medically needy resource standard:
General requirements.

435.843 Medically needy resource standard:
State plan requirements.

DETERMINING ELIGIBILITY ON THE BASIS OF

RESOURCES

435.845 Medically needy resource eligibility.
435.850–435.852 [Reserved]
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Subpart J—Eligibility in the States and
District of Columbia

435.900 Scope.

GENERAL METHODS OF ADMINISTRATION

435.901 Consistency with objectives and
statutes.

435.902 Simplicity of administration.
435.903 Adherence of local agencies to State

plan requirements.
435.904 Establishment of outstation loca-

tions to process applications for certain
low-income eligibility groups.

APPLICATIONS

435.905 Availability of program information.
435.906 Opportunity to apply.
435.907 Written application.
435.908 Assistance with application.
435.909 Automatic entitlement to Medicaid

following a determination of eligibility
under other programs.

435.910 Use of social security number.

DETERMINATION OF MEDICAID ELIGIBILITY

435.911 Timely determination of eligibility.
435.912 Notice of agency’s decision concern-

ing eligibility.
435.913 Case documentation.
435.914 Effective date.

REDETERMINATIONS OF MEDICAID ELIGIBILITY

435.916 Periodic redeterminations of Medic-
aid eligibility.

435.919 Timely and adequate notice concern-
ing adverse actions.

435.920 Verification of SSNs.

FURNISHING MEDICAID

435.930 Furnishing Medicaid.

INCOME AND ELIGIBILITY VERIFICATION
REQUIREMENTS

435.940 Basis and scope.
435.945 General requirements.
435.948 Requesting information.
435.952 Use of information.
435.953 Identifying items of information to

use.
435.955 Additional requirements regarding

information released by a Federal agen-
cy.

435.960 Standardized formats for furnishing
and obtaining information to verifying
income and eligibility.

435.965 Delay of effective date.

Subpart K—Federal Financial Participation

435.1000 Scope.

FFP IN EXPENDITURES FOR DETERMINING
ELIGIBILITY AND PROVIDING SERVICES

435.1001 FFP for administration.

435.1002 FFP for services.
435.1003 FFP for redeterminations.
435.1004 Recipients overcoming certain con-

ditions of eligibility.

LIMITATIONS ON FFP

435.1005 Recipients in institutions eligible
under a special income standard.

435.1006 Recipients of optional State supple-
ments only.

435.1007 Categorically needy, medically
needy, and qualified Medicare bene-
ficiaries.

435.1008 Institutionalized individuals.
435.1009 Definitions relating to institutional

status.

REQUIREMENTS FOR STATE SUPPLEMENTS

435.1010 Requirement for mandatory State
supplements.

435.1011 Requirement for maintenance of op-
tional State supplement expenditures.

AUTHORITY: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

SOURCE: 43 FR 45204, Sept. 29, 1978, unless
otherwise noted.

Subpart A—General Provisions
and Definitions

§ 435.2 Purpose and applicability.
This part sets forth, for the 50 States,

the District of Columbia, the Northern
Mariana Islands, and American
Samoa—

(a) The eligibility provisions that a
State plan must contain;

(b) The mandatory and optional
groups of individuals to whom Medic-
aid is provided under a State plan;

(c) The eligibility requirements and
procedures that the Medicaid agency
must use in determining and redeter-
mining eligibility, and requirements it
may not use;

(d) The availability of FFP for pro-
viding Medicaid and for administering
the eligibility provisions of the plan;
and

(e) Other requirements concerning
eligibility determinations, such as use
of an institutionalized individual’s in-
come for the cost of care.

[43 FR 45204, Sept. 29, 1978, as amended at 44
FR 17937, Mar. 23, 1979; 51 FR 41350, Nov. 14,
1986]

§ 435.3 Basis.
(a) This part implements the follow-

ing sections of the Act and public laws
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that mandate eligibility requirements
and standards:
402(a)(22) Eligibility of deemed recipients of

AFDC who receive zero payments be-
cause of recoupment of overpayments.

402(a)(37) Eligibility of individuals who lose
AFDC eligibility due to increased earn-
ings.

414(g) Eligibility of certain individuals par-
ticipating in work supplementation pro-
grams.

473(b) Eligibility of children in foster care
and adopted children who are deemed
AFDC recipients.

1619(b) Benefits for blind individuals or
those with disabling impairments whose
income equals or exceeds a specific SSI
limit.

1634(b) Preservation of benefit status for
disabled widows and widowers who lost
SSI benefits because of 1983 changes in
actuarial reduction formula.

1634(d) Individuals who lose eligibility for
SSI benefits due to entitlement to early
widow’s or widower’s social security dis-
ability benefits under section 202(e) or (f)
of the Act.

1902(a)(8) Opportunity to apply; assistance
must be furnished promptly.

1902(a)(10) Required and optional groups.
1902(a)(12) Determination of blindness.
1902(a)(17) Standards for determining eligi-

bility: flexibility in the application of in-
come eligibility standards.

1902(a)(19) Safeguards for simplicity of ad-
ministration and best interests of recipi-
ents.

1902(a)(34) Three-month retroactive eligi-
bility.

1902(a) (second paragraph after (47)) Eligi-
bility despite increased monthly insur-
ance benefits under title II.

1902(a)(55) Mandatory use of outstation lo-
cations other than welfare offices to re-
ceive and initially process applications
of certain low-income pregnant women,
infants, and children under age 19.

1902(b) Prohibited conditions for eligibility:
Age requirement of more that 65 years;

State residence requirements excluding in-
dividuals who reside in the state; and

Citizenship requirement excluding United
States citizens.
1902(e) Four-month continued eligibility for

families ineligible because of increased
hours or income from employment.

1902(e)(2) Minimum eligibility period for re-
cipient enrolled in an HMO.

1902(e)(3) Optional coverage of certain dis-
abled children being cared for at home.

1902(e)(4) Eligibility of newborn children of
Medicaid eligible women.

1902(e)(5) Eligibility of pregnant woman for
extended coverage for specified
postpartum period after pregnancy ends.

1902(f) State option to restrict Medicaid eli-
gibility for aged, blind, or disabled indi-
viduals to those who would have been eli-
gible under State plan in effect in Janu-
ary 1972.

1902(j) Medicaid program in American
Samoa.

1903(f) Income limitations for medically
needy and individuals covered by State
supplement eligibility requirements.

1903(v) Payment for emergency services
under Medicaid provided to aliens.

1905(a) (clause following (21)) Prohibitions
against providing Medicaid to certain in-
stitutionalized individuals.

1905(a) (second sentence) Definition of es-
sential person.

1905(a)(i)–(viii) List of eligible individuals.
1905(d)(2) Definition of resident of an inter-

mediate care facility for the mentally re-
tarded.

1905(j) Definition of State supplementary
payment.

1905(k) Eligibility of essential spouses of el-
igible individuals.

1905(n) Definition of qualified pregnant
woman and child.

1912(a) Conditions of eligibility.
1915(c) Home or community-based services.
1915(d) Home or community-based services

for individuals age 65 or older.
412(e)(5) of Immigration and Nationality

Act—Eligibility of certain refugees.
Pub. L. 93–66, section 230 Deemed eligibility

of certain essential persons.
Pub. L. 93–66, section 231 Deemed eligibility

of certain persons in medical institu-
tions.

Pub. L. 93–66, section 232 Deemed eligibility
of certain blind and disabled medically
indigent persons.

Pub. L. 93–233, section 13(c) Deemed eligi-
bility of certain individuals receiving
mandatory State supplementary pay-
ments.

Pub. L. 94–566, section 503 Deemed eligi-
bility of certain individuals who would
be eligible for supplemental security in-
come benefits but for cost-of-living in-
creases in social security benefits.

Pub. L. 96–272, section 310(b)(1) Continued
eligibility of certain recipients of Veter-
ans Administration pensions.

Pub. L. 99–509, section 9406 Payment for
emergency medical services provided to
aliens.

Pub. L. 99–603, section 201 Aliens granted le-
galized status under section 245A of the
Immigration and Nationality Act (8
U.S.C. 1255a) may under certain cir-
cumstances be eligible for Medicaid.

Pub. L. 99–603, section 302 Aliens granted le-
galized status under section 210 of the
Immigration and Nationality Act may
under certain circumstances be eligible
for Medicaid (8 U.S.C. 1160).
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Pub. L. 99–603, section 303 Aliens granted
legal status under section 210A of the Im-
migration and Nationality Act may
under certain circumstances be eligible
for Medicaid (8 U.S.C. 1161).

(b) This part implements the follow-
ing other provisions of the Act or pub-
lic laws that establish additional State
plan requirements:

1618 Requirement for operation of certain
State supplementation programs.

Pub. L. 93–66, section 212(a) Required man-
datory minimum State supplementation
of SSI benefits programs.

[52 FR 43071, Nov. 9, 1987; 52 FR 48438, Dec. 22,
1987, as amended at 55 FR 36819, Sept. 7, 1990;
55 FR 48607, Nov. 21, 1990; 57 FR 29155, June
30, 1992; 59 FR 48809, Sept. 23, 1994]

§ 435.4 Definitions and use of terms.
As used in this part—
AABD means aid to the aged, blind,

and disabled under title XVI of the Act;
AB means aid to the blind under title

X of the Act;
AFDC means aid to families with de-

pendent children under title IV–A of
the Act;

APTD means aid to the permanently
and totally disabled under title XIV of
the Act;

Categorically needy refers to families
and children, aged, blind, or disabled
individuals, and pregnant women, de-
scribed under subparts B and C of this
part who are eligible for Medicaid. Sub-
part B of this part describes the man-
datory eligibility groups who, gen-
erally, are receiving or deemed to be
receiving cash assistance under the
Act. These mandatory groups are speci-
fied in sections 1902(a)(10)(A)(i), 1902(e),
1902(f), and 1928 of the Act. Subpart C of
this part describes the optional eligi-
bility groups of individuals who, gen-
erally, meet the categorical require-
ments or income or resource require-
ments that are the same as or less re-
strictive than those of the cash assist-
ance programs and who are not receiv-
ing cash payments. These optional
groups are specified in sections
1902(a)(10)(A)(ii), 1902(e), and 1902(f) of
the Act.

Families and children refers to eligible
members of families with children who
are financially eligible under AFDC or
medically needy rules and who are de-
prived of parental support or care as

defined under the AFDC program (see
45 CFR 233.90, 233.100). In addition, this
group includes individuals under age 21
who are not deprived of parental sup-
port or care but are financially eligible
under AFDC rules or medically needy
rules (see optional coverage group,
§ 435.222). It does not include individ-
uals under age 21 whose eligibility for
Medicaid is based on blindness or dis-
ability—for these individuals, SSI rules
govern;

Mandatory State supplement means a
cash payment a State is required to
make under section 212, Pub. L. 93–66
(July 9, 1973) to an aged, blind, or dis-
abled individual. Its purpose is to pro-
vide an individual with the same
amount of cash assistance he was re-
ceiving under OAA, AB, APTD, or
AABD if his SSI payment is less than
that amount;

Medically needy refers to families,
children, aged, blind, or disabled indi-
viduals, and pregnant women listed
under subpart D of this part who are
not listed in subparts B and C of this
part as categorically needy but who
may be eligible for Medicaid under this
part because their income and re-
sources are within limits set by the
State under its Medicaid plan (includ-
ing persons whose income and re-
sources fall within these limits after
their incurred expenses for medical or
remedial care are deducted) (Specific
financial requirements for determining
eligibility of the medically needy ap-
pear in subpart I of this part.);

OAA means old age assistance under
title I of the Act;

OASDI means old age, survivors, and
disability insurance under title II of
the Act;

Optional State supplement means a
cash payment made by a State, under
section 1616 of the Act, to an aged,
blind, or disabled individual;

SSI means supplemental security in-
come under title XVI of the Act.

SWICA means the State Wage Infor-
mation Collection Agency under sec-
tion 1137(a) of the Act. It is the State
agency administering the State unem-
ployment compensation law; a separate
agency administering a quarterly wage
reporting system; or a State agency ad-
ministering an alternative system
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which has been determined by the Sec-
retary of Labor, in consultation with
the Secretary of Agriculture and the
Secretary of Health and Human Serv-
ices, to be as effective and timely in
providing employment related income
and eligibility data.

[43 FR 45204, Sept. 29, 1978, as amended at 45
FR 24883, Apr. 11, 1980; 46 FR 6909, Jan. 22,
1981; 46 FR 47984, Sept. 30, 1981; 51 FR 7211,
Feb. 28, 1986; 58 FR 4925, Jan. 19, 1993]

§ 435.10 State plan requirements.
A State plan must—
(a) Provide that the requirements of

this part are met; and
(b) Specify the groups to whom Med-

icaid is provided, as specified in sub-
parts B, C, and D of this part, and the
conditions of eligibility for individuals
in those groups.

Subpart B—Mandatory Coverage
of the Categorically Needy

§ 435.100 Scope.
This subpart prescribes requirements

for coverage of categorically needy in-
dividuals.

MANDATORY COVERAGE OF FAMILIES AND
CHILDREN

§ 435.110 Individuals receiving aid to
families with dependent children.

(a) A Medicaid agency must provide
Medicaid to individuals receiving
AFDC.

(b) For purposes of this section, an
individual is receiving AFDC if his
needs are included in determining the
amount of the AFDC payment. This in-
cludes an individual whose presence in
the home is considered essential to the
well-being of a recipient (see 45 CFR
233.20(a)(2)(vi)) and who could be a re-
cipient under the State’s AFDC plan if
that plan were as broad as allowed
under the Act for FFP.

§ 435.112 Families terminated from
AFDC because of increased earn-
ings or hours of employment.

(a) If a family loses AFDC solely be-
cause of increased income from em-
ployment or increased hours of employ-
ment, the agency must continue to
provide Medicaid for 4 months to all
members of the family if—

(1) The family received AFDC in any
3 or more months during the 6-month
period immediately before the month
in which it became ineligible for
AFDC; and

(2) At least one member of the family
is employed throughout the 4-month
period, although this need not be the
same member for the whole period.

(b) The 4 calendar month period be-
gins on the date AFDC is terminated. If
AFDC benefits are terminated retro-
actively, the 4 calendar month period
also begins retroactively with the first
month in which AFDC was erroneously
paid.

[43 FR 45204, Sept. 29, 1978, as amended at 45
FR 24883, Apr. 11, 1980]

§ 435.113 Individuals who are ineli-
gible for AFDC because of require-
ments that do not apply under title
XIX of the Act.

The agency must provide Medicaid
to:

(a) Individuals denied AFDC solely
because of policies requiring the deem-
ing of income and resources of the fol-
lowing individuals who are not in-
cluded as financially responsible rel-
atives under section 1902(a)(17)(D) of
the Act;

(1) Stepparents who are not legally
liable for support of stepchildren under
a State law of general applicability;

(2) Grandparents;
(3) Legal guardians;
(4) Alien sponsors who are not orga-

nizations; and
(5) Siblings.
(b) [Reserved]

[58 FR 4926, Jan. 19, 1993, as amended at 59
FR 43052, Aug. 22, 1994]

§ 435.114 Individuals who would be eli-
gible for AFDC except for increased
OASDI income under Pub. L. 92–336
(July 1, 1972).

The agency must provide Medicaid to
individuals who meet the following
conditions:

(a) In August 1972, the individual was
entitled to OASDI and—

(1) He was receiving AFDC; or
(2) He would have been eligible for

AFDC if he had applied, and the Medic-
aid plan covered this optional group; or
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(3) He would have been eligible for
AFDC if he were not in a medical insti-
tution or intermediate care facility,
and the Medicaid plan covered this op-
tional group.

(b) The individual would currently be
eligible for AFDC except that the in-
crease in OASDI under Pub. L. 92–336
raised his income over the limit al-
lowed under AFDC. This includes an in-
dividual who—

(1) Meets all current AFDC require-
ments except for the requirement to
file an application; or

(2) Would meet all current AFDC re-
quirements if he were not in a medical
institution or intermediate care facil-
ity, and the current Medicaid plan cov-
ers this optional group.

§ 435.115 Individuals deemed to be re-
ceiving AFDC.

(a) The Medicaid agency must pro-
vide Medicaid to individuals deemed to
be receiving AFDC, as specified in this
section.

(b) The State must deem individuals
to be receiving AFDC who are denied a
cash payment from the title IV–A
State agency solely because the
amount of the AFDC payment would be
less than $10.

(c) The State may deem participants
in a work supplementation program to
be receiving AFDC under section 414(g)
of the Act. This section permits States,
for purposes of title XIX, to deem an
individual and any child or relative of
the individual (or other individual liv-
ing in the same household) to be re-
ceiving AFDC, if the individual—

(1) Participates in a State-operated
work supplementation program under
section 414 of the Act; and

(2) Would be eligible for an AFDC
cash payment if the individual were
not participating in the work
supplementation program.

(d) The State must deem to be receiv-
ing AFDC those individuals who are de-
nied AFDC payments from the title IV–
A State agency solely because that
agency is recovering an overpayment.

(e) The State must deem to be receiv-
ing AFDC individuals described in sec-
tion 473(a)(1) of the Act—

(1) For whom an adoption assistance
agreement is in effect under title IV–E
of the Act, whether or not adoption as-

sistance is being provided or an inter-
locutory or other judicial decree of
adoption has been issued; or

(2) For whom foster care mainte-
nance payments are made under title
IV–E of the Act.

(f) The State must deem an individ-
ual to be receiving AFDC if a new col-
lection or increased collection of child
or spousal support under title IV–D of
the Social Security Act results in the
termination of AFDC eligibility in ac-
cordance with section 406(h) of the So-
cial Security Act. States must con-
tinue to provide Medicaid for four con-
secutive calendar months, beginning
with the first month of AFDC ineli-
gibility, to each dependent child and
each relative with whom such a child is
living (including the eligible spouse of
such relative as described in section
406(b) of the Social Security Act) who:

(1) Becomes ineligible for AFDC on or
after August 16, 1984; and

(2) Has received AFDC for at least
three of the six months immediately
preceding the month in which the indi-
vidual becomes ineligible for AFDC;
and

(3) Becomes ineligible for AFDC
wholly or partly as a result of the initi-
ation of or an increase in the amount
of the child or spousal support collec-
tion under title IV–D.

(g)(1) Except as provided in para-
graph (g)(2) of this section, individuals
who are eligible for extended Medicaid
lose this coverage if they move to an-
other State during the 4-month period.
However, if they move back to and re-
establish residence in the State in
which they have extended coverage,
they are eligible for any of the months
remaining in the 4-month period in
which they are residents of the State.

(2) If a State has chosen in its State
plan to provide Medicaid to non-resi-
dents, the State may continue to pro-
vide the 4-month extended benefits to
individuals who have moved to another
State.

(h) For purposes of paragraph (f) of
this section:

(1) The new collection or increased
collection of child or spousal support
results in the termination of AFDC eli-
gibility when it actively causes or con-
tributes to the termination. This oc-
curs when:
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(i) The change in support collection
in and of itself is sufficient to cause in-
eligibility. This rule applies even if the
support collection must be added to
other, stable income. It also applies
even if other independent factors, alone
or in combination with each other,
might simultaneously cause ineligibil-
ity; or

(ii) The change in support contrib-
utes to ineligibility but does not by it-
self cause ineligibility. Ineligibility
must result when the change in sup-
port is combined with other changes in
income or changes in other cir-
cumstances and the other changes in
income or circumstances cannot alone
or in combination result in termi-
nation without the change in support.

(2) In cases of increases in the
amounts of both support collections
and earned income, eligibility under
this section does not preclude eligi-
bility under 45 CFR 233.20(a)(14) or sec-
tion 1925 of the Social Security Act
(which was added by section 303(a) of
the Family Support Act of 1988 (42
U.S.C. 1396r–6)). Extended periods re-
sulting from both an increase in the
amount of the support collection and
from an increase in earned income
must run concurrently.

[46 FR 47985, Sept. 30, 1981, as amended at 52
FR 43071, Nov. 9, 1987; 55 FR 48607, Nov. 21,
1990; 59 FR 59376, Nov. 17, 1994]

MANDATORY COVERAGE OF PREGNANT
WOMEN, CHILDREN UNDER 8, AND NEW-
BORN CHILDREN

§ 435.116 Qualified pregnant women
and children who are not qualified
family members.

(a) The agency must provide Medic-
aid to a pregnant woman whose preg-
nancy has been medically verified and
who—

(1) Would be eligible for an AFDC
cash payment (or would be eligible for
an AFDC cash payment if coverage
under the State’s AFDC plan included
an AFDC-unemployed parents pro-
gram) if her child had been born and
was living with her in the month of
payment;

(2) Is a member of a family that
would be eligible for an AFDC cash
payment if the State’s AFDC plan in-

cluded an AFDC-unemployed parents
program; or

(3) Meets the income and resource re-
quirements of the State’s approved
AFDC plan. In determining whether
the woman meets the AFDC income
and resource requirements, the unborn
child or children are considered mem-
bers of the household, and the woman’s
family is treated as though deprivation
exists.

(b) The provisions of paragraphs (a)
(1) and (2) of this section are effective
October 1, 1984. The provisions of para-
graph (a)(3) of this section are effective
July 1, 1986.

(c) The agency must provide Medic-
aid to children who meet all of the fol-
lowing criteria:

(1) They are born after September 30,
1983;

(2) Effective October 1, 1988, they are
under age 6 (or if designated by the
State, any age that exceeds age 6 but
does not exceed age 8), and effective
October 1, 1989, they are under age 7 (or
if designated by the State, any age
that exceeds age 7 but does not exceed
age 8); and

(3) They meet the income and re-
source requirements of the State’s ap-
proved AFDC plan.

[52 FR 43071, Nov. 9, 1987, as amended at 55
FR 48607, Nov. 21, 1990; 58 FR 48614, Sept. 17,
1993]

§ 435.117 Newborn children.

(a) The agency must provide cat-
egorically needy Medicaid eligibility to
a child born to a woman who is eligible
as categorically needy and is receiving
Medicaid on the date of the child’s
birth. The child is deemed to have ap-
plied and been found eligible for Medic-
aid on the date of birth and remains el-
igible as categorically needy for one
year so long as the woman remains eli-
gible as categorically needy and the
child is a member of the woman’s
household. If the mother’s basis of eli-
gibility changes to medically needy,
the child is eligible as medically needy
under § 435.301(b)(1)(iii).

(b) The requirements under para-
graph (a) of this section apply to chil-
dren born on or after October 1, 1984.

[52 FR 43071, Nov. 9, 1987]
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MANDATORY COVERAGE OF QUALIFIED
FAMILY MEMBERS

§ 435.119 Qualified family members.
(a) Definition. A qualified family mem-

ber is any member of a family, includ-
ing pregnant women and children eligi-
ble for Medicaid under § 435.116 of this
subpart, who would be receiving AFDC
cash benefits on the basis of the unem-
ployment of the principal wage earner
under section 407 of the Act had the
State not chosen to place time limits
on those benefits as permitted under
section 407(b)(2)(B)(i) of the Act.

(b) State plan requirement. The State
plan must provide that the State
makes Medicaid available to any indi-
vidual who meets the definition of
‘‘qualified family member’’ as specified
in paragraph (a) of this section.

(c) Applicability. The provisions in
this section are applicable in the 50
States and the District of Columbia
from October 1, 1990, through Septem-
ber 30, 1998. The provisions are applica-
ble in American Samoa from October 1,
1992, through September 30, 1998.

[58 FR 48614, Sept. 17, 1993]

MANDATORY COVERAGE OF THE AGED,
BLIND, AND DISABLED

§ 435.120 Individuals receiving SSI.
Except as allowed under § 435.121, the

agency must provide Medicaid to aged,
blind, and disabled individuals or cou-
ples who are receiving or are deemed to
be receiving SSI. This includes individ-
uals who are—

(a) Receiving SSI pending a final de-
termination of blindness or disability;

(b) Receiving SSI under an agree-
ment with the Social Security Admin-
istration to dispose of resources that
exceed the SSI dollar limits on re-
sources; or

(c) Receiving benefits under section
1619(a) of the Act or in section 1619(b)
status (blind individuals or those with
disabling impairments whose income
equals or exceeds a specific Supple-
mental Security Income limit). (Regu-
lations at 20 CFR 416.260 through
416.269 contain requirements governing
determinations of eligibility under this
provision.) For purposes of this para-
graph (c), this mandatory categorically
needy group of individuals includes

those qualified severely impaired indi-
viduals defined in section 1905(q) of the
Act.

[55 FR 33705, Aug. 17, 1990]

§ 435.121 Individuals in States using
more restrictive requirements for
Medicaid than the SSI require-
ments.

(a) Basic eligibility group requirements.
(1) If the agency does not provide Med-
icaid under § 435.120 to aged, blind, and
disabled individuals who are SSI recipi-
ents, the agency must provide Medicaid
to aged, blind, and disabled individuals
who meet eligibility requirements that
are specified in this section.

(2) Except to the extent provided in
paragraph (a)(3) of this section, the
agency may elect to apply more re-
strictive eligibility requirements to
the aged, blind, and disabled that are
more restrictive than those of the SSI
program. The more restrictive require-
ments may be no more restrictive than
those requirements contained in the
State’s Medicaid plan in effect on Jan-
uary 1, 1972. If any of the State’s 1972
Medicaid plan requirements were more
liberal than of the SSI program, the
State must use the SSI requirement in-
stead of the more liberal requirements,
except to the extent the State elects to
use more liberal criteria under § 435.601.

(3) The agency must not apply a more
restrictive requirement under the pro-
visions of paragraph (a)(2) of this sec-
tion if:

(i) The requirement conflicts with
the requirements of section 1924 of the
Act, which governs the eligibility and
post-eligibility treatment of income
and resources of institutionalized indi-
viduals with community spouses;

(ii) The requirement conflicts with a
more liberal requirement which the
agency has elected to use under
§ 435.601; or

(iii) The more restrictive require-
ment conflicts with a more liberal re-
quirement the State has elected to use
under § 435.234(c) in determining eligi-
bility for State supplementary pay-
ments.

(b) Mandatory coverage. If the agency
chooses to apply more restrictive re-
quirements than SSI to aged, blind, or
disabled individuals, it must provide
Medicaid to:
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(1) Individuals who meet the require-
ments of section 1619(b)(3) of the Act
even though they may not continue to
meet the requirements of this section;
and

(2) Qualified Medicare beneficiaries
described in section 1905(p) of the Act
and qualified working disabled individ-
uals described in section 1905(s) of the
Act without consideration of the more
restrictive eligibility requirements
specified in this section.

(3) Individuals who:
(i) Qualify for benefits under section

1619(a) or are in eligibility status under
section 1619(b)(1) of the Act as deter-
mined by SSA; and

(ii) Were eligible for Medicaid under
the more restrictive criteria in the
State’s approved Medicaid plan in the
reference month—the month imme-
diately preceding the first month in
which they became eligible under sec-
tion 1619(a) or (b)(1) of the Act. ‘‘Were
eligible for Medicaid’’ means that indi-
viduals were issued Medicaid cards by
the State for the reference month.
Under this provision, the reference
month for determining Medicaid eligi-
bility for all individuals under section
1619 of the Act is the month imme-
diately preceding the first month of
the most recent period of eligibility
under section 1619 of the Act.

(c) Group composition. The agency
may apply more restrictive require-
ments only to the aged, to the blind, to
the disabled, or to any combination of
these groups. For example, the agency
may apply more restrictive require-
ments to the aged and disabled under
this provision and provide Medicaid to
all blind individuals who are SSI re-
cipients.

(d) Nonfinancial conditions. The agen-
cy may apply more restrictive require-
ments that are nonfinancial conditions
of eligibility. For example, the agency
may use a more restrictive definition
of disability or may limit eligibility of
the disabled to individuals age 18 and
older, or both. If the agency limits eli-
gibility of disabled individuals to indi-
viduals age 18 or older, it must provide
Medicaid to individuals under age 18
who receive SSI benefits and who
would be eligible to receive AFDC
under the State’s approved plan if they
did not receive SSI. If the agency im-

posed an age limit for disabled individ-
uals under its 1972 approved State plan
but does not use that limit, it must
apply the same nonfinancial require-
ment to individuals under age 18 that
it applies to disabled individuals age 18
and older.

(e) Financial conditions. (1) The agen-
cy may apply more restrictive require-
ments that are financial conditions of
eligibility.

(2) Any income eligibility standards
that the agency applies must:

(i) Equal the income standard (or
Federal Benefit Rate (FBR)) that
would be used under SSI based on an
individual’s living arrangement; or

(ii) Be a more restrictive standard
which is no more restrictive than that
under the approved State’s January 1,
1972 Medicaid plan.

(3) If the categorically needy income
standard established under paragraph
(e)(2) of this section is less than the op-
tional categorically needy standard es-
tablished under § 435.230, the agency
must provide Medicaid to all aged,
blind, and disabled individuals who
have income equal to or below the
higher standard.

(4) In a State that does not have a
medically needy program that covers
aged, blind, and disabled individuals,
the agency must allow individuals to
deduct from income incurred medical
and remedial expenses (that is, spend
down) to become eligible under this
section. However, individuals with in-
come above the categorically needy
standards may only spend down to the
standard selected by the State under
paragraph (e)(2) of this section which
applies to the individual’s living ar-
rangement.

(5) In a State that elects to provide
medically needy coverage to aged,
blind, and disabled individuals, the
agency must allow individuals to de-
duct from income incurred medical and
remedial care expenses (spend down) to
become categorically needy when they
are SSI recipients (including individ-
uals deemed to be SSI recipients under
§§ 435.135, 435.137, and 435.138), eligible
spouses of SSI recipients, State supple-
ment recipients, and individuals who
are eligible for a supplement but who
do not receive supplementary pay-
ments. Such persons may only spend
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down to the standard selected by the
State under paragraph (e)(2) of this sec-
tion. Individuals who are not SSI re-
cipients, eligible spouses of SSI recipi-
ents, State supplement recipients, or
individuals who are eligible for a sup-
plement must spend down to the
State’s medically needy income stand-
ards for aged, blind, and disabled indi-
viduals in order to become Medicaid el-
igible.

(f) Deductions from income. (1) In addi-
tion to any income disregards specified
in the approved State plan in accord-
ance with § 435.601(b), the agency must
deduct from income:

(i) SSI payments;
(ii) State supplementary payments

that meet the conditions specified in
§§ 435.232 and 435.234; and

(iii) Expenses incurred by the indi-
vidual or financially responsible rel-
atives for necessary medical and reme-
dial services that are recognized under
State law and are not subject to pay-
ment by a third party, unless the third
party is a public program of a State or
political subdivision of a State. These
expenses include Medicare and other
health insurance premiums, deductions
and coinsurance charges, and copay-
ments or deductibles imposed under
§ 447.51 or § 447.53 of this chapter. The
agency may set reasonable limits on
the amounts of incurred medical ex-
penses that are deducted.

(2) For purposes of counting income
with respect to individuals who are re-
ceiving benefits under section 1619(a) of
the Act or are in section 1619(b)(1) of
the Act status but who do not meet the
requirements of paragraph (b)(3)(ii) of
this section, the agency may disregard
some or all of the amount of the indi-
vidual’s income that is in excess of the
SSI Federal benefit rate under section
1611(b) of the Act.

[58 FR 4926, Jan. 19, 1993]

§ 435.122 Individuals who are ineli-
gible for SSI or optional State sup-
plements because of requirements
that do not apply under title XIX of
the Act.

If an agency provides Medicaid to
aged, blind, or disabled individuals re-
ceiving SSI or optional State supple-
ments, it must provide Medicaid to in-
dividuals who would be eligible for SSI

or optional State supplements except
for an eligibility requirement used in
those programs that is specifically pro-
hibited under title XIX.

[47 FR 43648, Oct. 1, 1982; 47 FR 49847, Nov. 3,
1982]

§ 435.130 Individuals receiving manda-
tory State supplements.

The agency must provide Medicaid to
individuals receiving mandatory State
supplements.

§ 435.131 Individuals eligible as essen-
tial spouses in December 1973.

(a) The agency must provide Medic-
aid to any person who was eligible for
Medicaid in December 1973 as an essen-
tial spouse of an aged, blind, or dis-
abled individual who was receiving
cash assistance, if the conditions in
paragraph (b) of this section are met.
An ‘‘essential spouse’’ is defined in sec-
tion 1905(a) of the Act as one who is liv-
ing with the individual; whose needs
were included in determining the
amount of cash payment to the individ-
ual under OAA, AB, APTD, or AABD;
and who is determined essential to the
individual’s well-being.

(b) The agency must continue Medic-
aid if—

(1) The aged, blind, or disabled indi-
vidual continues to meet the December
1973 eligibility requirements of the ap-
plicable State cash assistance plan; and

(2) The essential spouse continues to
meet the conditions that were in effect
in December 1973 under the applicable
cash assistance plan for having his
needs included in computing the pay-
ment to the aged, blind, or disabled in-
dividual.

§ 435.132 Institutionalized individuals
who were eligible in December
1973.

The agency must provide Medicaid to
individuals who were eligible for Med-
icaid in December 1973, or any part of
that month, as inpatients of medical
institutions or residents of intermedi-
ate care facilities that were participat-
ing in the Medicaid program and who—

(a) For each consecutive month after
December 1973—

(1) Continue to meet the require-
ments for Medicaid eligibility that
were in effect under the State’s plan in

VerDate 24<NOV>97 13:53 Nov 25, 1997 Jkt 174162 PO 00000 Frm 00120 Fmt 8010 Sfmt 8010 C:174162.TXT 174162



125

Health Care Financing Administration, HHS § 435.135

December 1973 for institutionalized in-
dividuals; and

(2) Remain institutionalized; and
(b) Are determined by the State or a

professional standards review organiza-
tion to continue to need institutional
care.

§ 435.133 Blind and disabled individ-
uals eligible in December 1973.

The agency must provide Medicaid to
individuals who—

(a) Meet all current requirements for
Medicaid eligibility except the criteria
for blindness or disability;

(b) Were eligible for Medicaid in De-
cember 1973 as blind or disabled indi-
viduals, whether or not they were re-
ceiving cash assistance in December
1973; and

(c) For each consecutive month after
December 1973, continue to meet the
criteria for blindness or disability and
the other conditions of eligibility used
under the Medicaid plan in December
1973.

§ 435.134 Individuals who would be eli-
gible except for the increase in
OASDI benefits under Pub. L. 92–
336 (July 1, 1972).

The agency must provide Medicaid to
individuals who meet the following
conditions:

(a) In August 1972, the individual was
entitled to OASDI and—

(1) He was receiving OAA, AB, APTD,
or AABD; or

(2) He would have been eligible for
one of those programs except that he
had not applied, and the Medicaid plan
covered this optional group; or

(3) He would have been eligible for
one of those programs if he were not in
a medical institution or intermediate
care facility, and the Medicaid plan
covered this optional group.

(b) The individual would currently be
eligible for SSI or a State supplement
except that the increase in OASDI
under Pub. L. 92–336 raised his income
over the limit allowed under SSI. This
includes an individual who—

(1) Meets all current SSI require-
ments except for the requirement to
file an application; or

(2) Would meet all current SSI re-
quirements if he were not in a medical
institution or intermediate care facil-

ity, and the State’s Medicaid plan cov-
ers this optional group.

[43 FR 45204, Sept. 29, 1978, as amended at 45
FR 24883, Apr. 11, 1980]

§ 435.135 Individuals who become in-
eligible for cash assistance as a re-
sult of OASDI cost-of-living in-
creases received after April 1977.

(a) If an agency provides Medicaid to
aged, blind, or disabled individuals re-
ceiving SSI or State supplements, it
must provide Medicaid to individuals
who—

(1) Are receiving OASDI;
(2) Were eligible for and receiving

SSI or State supplements but became
ineligible for those payments after
April 1977; and

(3) Would still be eligible for SSI or
State supplements if the amount of
OASDI cost-of-living increases paid
under section 215(i) of the Act, after
the last month after April 1977 for
which those individuals were both eli-
gible for and received SSI or a State
supplement and were entitled to
OASDI, were deducted from current
OASDI benefits.

(b) Cost-of-living increases include
the increases received by the individ-
ual or his or her financially responsible
spouse or other family member (e.g., a
parent).

(c) If the agency adopts more restric-
tive eligibility requirements than
those under SSI, it must provide Med-
icaid to individuals specified in para-
graph (a) of this section on the same
basis as Medicaid is provided to indi-
viduals continuing to receive SSI or
State supplements. If the individual in-
curs enough medical expenses to reduce
his or her income to the financial eligi-
bility standard for the categorically
needy, the agency must cover that in-
dividual as categorically needy. In de-
termining the amount of his or her in-
come, the agency may deduct the cost-
of-living increases paid under section
215(i) after the last month after April
1977 for which that individual was both
eligible for and received SSI or a State
supplement and was entitled to OASDI,
up to the amount that made him or her
ineligible for SSI.

[51 FR 12330, Apr. 10, 1986]
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§ 435.136 State agency implementation
requirements for one-time notice
and annual review system.

An agency must—
(a) Provide a one-time notice of po-

tential Medicaid eligibility under
§ 435.135 to all individuals who meet the
requirements of § 435.135 (a) or (c) who
were not receiving Medicaid as of
March 9, 1984; and

(b) Establish an annual review sys-
tem to identify individuals who meet
the requirements of § 435.135 (a) or (c)
and who lose categorically needy eligi-
bility for Medicaid because of a loss of
SSI. States without medically needy
programs must send notices of poten-
tial eligibility for Medicaid to these in-
dividuals for 3 consecutive years fol-
lowing their identification through the
annual review system.

[51 FR 12330, Apr. 10, 1986]

§ 435.137 Disabled widows and widow-
ers who would be eligible for SSI
except for the increase in disability
benefits resulting from elimination
of the reduction factor under Pub.
L. 98–21.

(a) If the agency provides Medicaid to
aged, blind, or disabled individuals re-
ceiving SSI or State supplements, the
agency much provide Medicaid to dis-
abled widows and widowers who—

(1) Became ineligible for SSI or a
mandatory or optional State supple-
ment as a result of the elimination of
the additional reduction factor for dis-
abled widows and widowers under age
60 required by section 134 of Pub. L. 98–
21, and for purposes of title XIX, are
deemed to be title XVI payment recipi-
ents under section 1634(b) of the Social
Security Act; and

(2) Meet the conditions of paragraphs
(b) and (e) of this section.

(b) The individuals must meet the
following conditions:

(1) They were entitled to monthly
OASDI benefits under title II of the
Act for December 1983:

(2) They were entitled to and received
widow’s or widower’s disability bene-
fits under section 202(e) or (f) of the
Act for January 1984;

(3) They became ineligible for SSI or
a mandatory or optional State supple-
ment in the first month in which the
increase under Pub. L. 98–21 was paid

(and in which a retroactive payment
for that increase for prior months was
not made);

(4) They have been continously enti-
tled to widow’s or widower’s disability
benefits under section 202(e) or (f) from
the first month that the increase under
Pub. L. 98–21 was received; and

(5) They would be eligible for SSI
benefits or a mandatory or optional
State supplement if the amount of the
increase under Pub. L. 98–21 and subse-
quent cost-of-living adjustments in
widow’s or widower’s benefits under
section 215(i) of the Act were deducted
from their income.

(c) If the agency adopts more restric-
tive requirements than those under
SSI, it must provide Medicaid to indi-
viduals specified in paragraph (a) of
this section on the same basis as Med-
icaid is provided to individuals con-
tinuing to receive SSI or a mandatory
or optional State supplement. The
State must consider the individuals
specified in paragraph (a) of this sec-
tion to have no more income than the
SSI Federal benefit rate if the individ-
ual was eligible for SSI in the month
prior to the first month in which the
increase under Public Law 98–21 was
paid (and in which retroactive pay-
ments for that increase for prior
months was not being made), and the
individual would be eligible for SSI ex-
cept for the amount of the increase
under Public Law 98–21 and subsequent
cost-of-living adjustments in his or her
widow’s or widower’s benefits under
section 215(i) of the Act. The State
must consider individuals who qualify
under paragraph (a) of this section on
the basis of loss of a mandatory or op-
tional State supplementary payment,
rather than the loss of SSI, to have no
more income than the relevant SSP
rate. If the State’s income eligibility
level is lower than the SSP or SSI Fed-
eral benefit rates, individuals qualify-
ing under paragraph (a) of this section
who are deemed to have income at ei-
ther the SSP rate or the SSI Federal
benefit rate may further reduce their
countable income by incurring medical
expenses in the amount by which their
income exceeds the State’s income eli-
gibility standard. When the individual
has reduced his or her income by this
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amount, he or she will be eligible for
Medicaid as categorically needy.

(d) The agency must notify each indi-
vidual who may be eligible for Medic-
aid under this section of his or her po-
tential eligibility, in accordance with
instructions issued by the Secretary.

(e)(1) Except as provided in paragraph
(e)(2) of this section, the provisions of
this section apply only to those indi-
viduals who filed a written application
for Medicaid on or before June 30, 1988,
to obtain protected Medicaid coverage.

(2) Individuals who may be eligible
under this section residing in States
that use a more restrictive income
standard than that of the SSI program,
under section 1902(f) of the Act, have
up to six months after the State sends
notice pursuant to the District Court’s
order in Darling v. Bowen (685 F. Supp.
1125 (W.D.Mo. 1988) to file a written ap-
plication to obtain protected Medicaid
coverage.

[55 FR 48607, Nov. 21, 1990]

§ 435.138 Disabled widows and widow-
ers aged 60 through 64 who would
be eligible for SSI except for early
receipt of social security benefits.

(a) If the agency provides Medicaid to
aged, blind, or disabled individuals re-
ceiving SSI or State supplements, the
agency must provide Medicaid to dis-
abled widows and widowers who—

(1) Are at least age 60;
(2) Are not entitled to hospital insur-

ance benefits under Medicare Part A;
and

(3) Become ineligible for SSI or a
State supplement because of manda-
tory application (under section
1611(e)(2)) for and receipt of widow’s or
widower’s social security disability
benefits under section 202(e) or (f) (or
any other provision of section 202 if
they are also eligible for benefits under
subsections (e) or (f)) of the Act.

For purposes of title XIX, individuals
who meet these requirements are
deemed to be title XVI payment recipi-
ents under section 1634(d) of the Act.

(b) If the agency adopts more restric-
tive eligibility requirements than
those under SSI, it must provide Med-
icaid to individuals specified in para-
graph (a) of this section on the same
basis as Medicaid is provided to indi-
viduals continuing to receive SSI or a

mandatory or optional State supple-
ment. If the individual incurs enough
medical expenses to reduce his or her
income to the financial eligibility
standard for the categorically needy
under the State’s more restrictive eli-
gibility criteria, the agency must cover
the individual as categorically needy.
In determining the amount of his or
her income, the agency may deduct all,
part, or none of the amount of the so-
cial security disability benefits that
made him or her ineligible for SSI or a
State supplement, up to the amount
that made him or her ineligible for
SSI.

(c) Individuals who may be eligible
under this section must file a written
application for Medicaid. Medicaid cov-
erage may begin no earlier than July 1,
1988.

(d) The agency must determine
whether individuals may be eligible for
Medicaid under this section.

[55 FR 48608, Nov. 21, 1990]

MANDATORY COVERAGE OF CERTAIN
ALIENS

§ 435.139 Coverage for certain aliens.
The agency must provide services

necessary for the treatment of an
emergency medical condition, as de-
fined in § 440.255(c) of this chapter, to
those aliens described in § 435.406(c) of
this subpart.

[55 FR 36819, Sept. 7, 1990]

MANDATORY COVERAGE OF ADOPTION AS-
SISTANCE AND FOSTER CARE CHILDREN

§ 435.145 Children for whom adoption
assistance or foster care mainte-
nance payments are made.

The agency must provide Medicaid to
children for whom adoption assistance
or foster care maintenance payments
are made under title IV–E of the Act.

[47 FR 28665, July 1, 1982. Redesignated at 55
FR 48607, Nov. 21, 1990. Redesignated at 58 FR
48614, Sept. 17, 1993]

MANDATORY COVERAGE OF SPECIAL
GROUPS

§ 435.170 Pregnant women eligible for
extended coverage.

(a) The agency must provide cat-
egorically needy Medicaid eligibility
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for an extended period following termi-
nation of pregnancy to women who,
while pregnant, applied for, were eligi-
ble for, and received Medicaid services
on the day that their pregnancy ends.
This period extends from the last day
of pregnancy through the end of the
month in which a 60-day period, begin-
ning on the last day of the pregnancy,
ends. Eligibility must be provided re-
gardless of changes in the woman’s fi-
nancial circumstances that may occur
within this extended period. These
women are eligible for the extended pe-
riod for all services under the plan that
are pregnancy-related (as defined in
§ 440.210(c)(1) of this subchapter).

(b) The provisions of paragraph (a) of
this section apply to Medicaid fur-
nished on or after April 7, 1986.

[55 FR 48608, Nov. 21, 1990]

Subpart C—Options for Coverage
as Categorically Needy

§ 435.200 Scope.
This subpart specifies options for

coverage of individuals as categorically
needy.

§ 435.201 Individuals included in op-
tional groups.

(a) The agency may choose to cover
as optional categorically needy any
group or groups of the following indi-
viduals who are not receiving cash as-
sistance and who meet the appropriate
eligibility criteria for groups specified
in the separate sections of this subpart:

(1) Aged individuals (65 years of age
of older);

(2) Blind individuals (as defined in
§ 435.530);

(3) Disabled individuals (as defined in
§ 435.541);

(4) Individuals under age 21 (or, at
State option, under age 20, 19, or 18) or
reasonable classifications of these indi-
viduals;

(5) Specified relatives under section
406(b)(1) of the Act who have in their
care an individual who is determined to
be dependent (or would, if needy, be de-
pendent) as specified in § 435.510; and

(6) Pregnant women.
(b) If the agency provides Medicaid to

any individual in an optional group
specified in paragraph (a) of this sec-

tion, the agency must provide Medicaid
to all individuals who apply and are
found eligible to be members of that
group.

(c) States that elect to use more re-
strictive eligibility requirements for
Medicaid than the SSI requirements
for any group or groups of aged, blind,
and disabled individuals under § 435.121
must apply the specific requirements
of § 435.230 in establishing eligibility of
these groups of individuals as optional
categorically needy.

[58 FR 4927, Jan. 19, 1993]

OPTIONS FOR COVERAGE OF FAMILIES
AND CHILDREN AND THE AGED, BLIND,
AND DISABLED

§ 435.210 Individuals who meet the in-
come and resource requirements of
the cash assistance programs.

The agency may provide Medicaid to
any group or groups of individuals
specified in § 435.201 (a)(1) through (a)(3)
and (a)(5) and (a)(6) who are not manda-
tory categorically needy, who meet the
income and resource requirements of
the appropriate cash assistance pro-
gram for their status (that is, the
State’s approved AFDC plan or SSI, or
optional State supplements in States
that provide Medicaid to optional
State supplement recipients).

[58 FR 4927, Jan. 19, 1993]

§ 435.211 Individuals who would be eli-
gible for cash assistance if they
were not in medical institutions.

The agency may provide Medicaid to
any group or groups of individuals
specified in § 435.201(a) who are in title
XIX reimbursable medical institutions
and who:

(a) Are ineligible for the cash assist-
ance program appropriate for their sta-
tus (that is, AFDC or SSI, or optional
State supplements in States that pro-
vide Medicaid to optional State supple-
ment recipients) because of lower in-
come standards used under the pro-
gram to determine eligibility for insti-
tutionalized individuals; but

(b) Would be eligible for aid or assist-
ance under the State’s approved AFDC
plan, SSI, or an optional State supple-
ment as specified in §§ 435.232 and
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435.234 if they were not institutional-
ized.

[58 FR 4927, Jan. 19, 1993]

§ 435.212 Individuals who would be in-
eligible if they were not enrolled in
an HMO.

The agency may provide that a recip-
ient who is enrolled in a federally
qualified HMO (under a risk contract
as specified in § 434.20(a)(1) of this chap-
ter) and who becomes ineligible for
Medicaid is considered to continue to
be eligible—

(a) For a period specified by the agen-
cy, ending no later than 6 months from
the date of enrollment; and

(b) Except for family planning serv-
ices (which the recipient may obtain
from any qualified provider) only for
services furnished to him or her as an
HMO enrollee.

[56 FR 8849, Mar. 1, 1991]

§ 435.217 Individuals receiving home
and community-based services.

The agency may provide Medicaid to
any group or groups of individuals in
the community who meet the following
requirements:

(a) The group would be eligible for
Medicaid if institutionalized.

(b) In the absence of home and com-
munity-based services under a waiver
granted under part 441—

(1) Subpart G of this subchapter, the
group would otherwise require the level
of care furnished in a hospital, NF, or
an ICF/MR; or

(2) Subpart H of this subchapter, the
group would otherwise require the level
of care furnished in an NF and are age
65 or older.

(c) The group receives the waivered
services.

[57 FR 29155, June 30, 1992]

OPTIONS FOR COVERAGE OF FAMILIES
AND CHILDREN

§ 435.220 Individuals who would meet
the income and resource require-
ments under AFDC if child care
costs were paid from earnings.

(a) The agency may provide Medicaid
to any group or groups of individuals
specified under § 435.201 (a)(4), (a)(5),
and (a)(6) who would meet the income
and resource requirements under the

State’s approved AFDC plan if their
work-related child care costs were paid
from their earnings rather than by a
State agency as a service expenditure.

(b) The agency may use this option
only if the State’s AFDC plan deducts
work-related child care costs from in-
come to determine the amount of
AFDC.

[43 FR 45204, Sept. 29, 1978, as amended at 58
FR 4927, Jan. 19, 1993]

§ 435.221 [Reserved]

§ 435.222 Individuals under age 21 who
meet the income and resource re-
quirements of AFDC.

(a) The agency may provide Medicaid
to individuals under age 21 (or, at State
option, under age 20, 19, or 18); or rea-
sonable categories of these individuals
as specified in paragraph (b) of this sec-
tion, who are not receiving cash assist-
ance under any program but who meet
the income and resource requirements
of the State’s approved AFDC plan.

(b) The agency may cover all individ-
uals described in paragraph (a) of this
section or reasonable classifications of
those individuals. Examples of reason-
able classifications are as follows:

(1) Individuals in foster homes or pri-
vate institutions for whom a public
agency is assuming a full or partial fi-
nancial responsibility. If the agency
covers these individuals, it may also
provide Medicaid to individuals of the
same age placed in foster homes or pri-
vate institutions by private nonprofit
agencies.

(2) Individuals in adoptions sub-
sidized in full or in part by a public
agency.

(3) Individuals in nursing facilities
when nursing facility services are pro-
vided under the plan to individuals
within the age group selected under
this provision. If the agency covers
these individuals, it may also provide
Medicaid to individuals in intermedi-
ate care facilities for the mentally re-
tarded.

(4) Individuals under age 21 receiving
active treatment as inpatients in
pyschiatric facilities or programs, if
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inpatient psychiatric services for indi-
viduals under 21 are provided under the
plan.

[46 FR 47985, Sept. 30, 1981; 46 FR 54743, Nov.
4, 1981, as amended at 58 FR 4927, Jan. 19,
1993]

§ 435.223 Individuals who would be eli-
gible for AFDC if coverage under
the State’s AFDC plan were as
broad as allowed under title IV–A.

(a) The agency may provide Medicaid
to any group or groups of individuals
specified under § 435.210 (a)(4), (a)(5),
and (a)(6) who:

(1) Would be eligible for AFDC if the
State’s AFDC plan included individuals
whose coverage under title IV–A is op-
tional (for example, Medicaid may be
provided to members of families with
an unemployed parent even though
AFDC is not available to them under
the State’s AFDC plan); or

(2) Would be eligible for AFDC if the
State’s AFDC plan did not contain eli-
gibility requirements more restrictive
than, or in addition to, those required
under title IV–A.

(b) The agency may cover any AFDC
optional group without covering all
such groups.

[46 FR 47985, Sept. 30, 1981, as amended at 58
FR 4927, Jan. 19, 1993]

§ 435.225 Individuals under age 19 who
would be eligible for Medicaid if
they were in a medical institution.

(a) The agency may provide Medicaid
to children 18 years of age or younger
who qualify under section 1614(a) of the
Act, who would be eligible for Medicaid
if they were in a medical institution,
and who are receiving, while living at
home, medical care that would be pro-
vided in a medical institution.

(b) If the agency elects the option
provided by paragraph (a) of this sec-
tion, it must determine, in each case,
that the following conditions are met:

(1) The child requires the level of
care provided in a hospital, SNF, or
ICF.

(2) It is appropriate to provide that
level of care outside such an institu-
tion.

(3) The estimated Medicaid cost of
care outside an institution is no higher
than the estimated Medicaid cost of
appropriate institutional care.

(c) The agency must specify in its
State plan the method by which it de-
termines the cost-effectiveness of car-
ing for disabled children at home.

[55 FR 48608, Nov. 21, 1990]

§ 435.227 Individuals under age 21 who
are under State adoption assistance
agreements.

(a) The agency may provide Medicaid
to individuals under the age of 21 (or,
at State option, age 20, 19, or 18)—

(1) For whom an adoption agreement
(other than an agreement under title
IV–E) between the State and the adop-
tive parent(s) is in effect;

(2) Who, the State agency responsible
for adoption assistance, has determined
cannot be placed with adoptive parents
without Medicaid because the child has
special needs for medical or rehabilita-
tive care; and

(3) Who meet either of the following:
(i) Were eligible for Medicaid under

the State plan before the adoption
agreement was entered into; or

(ii) Would have been eligible for Med-
icaid before the adoption agreement
was entered into, if the eligibility
standards and methodologies of the
title IV–E foster care program were
used without employing the threshold
title IV–A eligibility determination.

(b) For adoption assistance agree-
ments entered into before April 7,
1986—

(1) The agency must deem the re-
quirements of paragraphs (a)(1) and (2)
of this section to be met if the State
adoption assistance agency determines
that—

(i) At the time of the adoption place-
ment, the child had special needs for
medical or rehabilitative care that
made the child difficult to place; and

(ii) There is in effect an adoption as-
sistance agreement between the State
and the adoptive parent(s).

(2) The agency must deem the re-
quirements of paragraph (a)(3) of this
section to be met if the child was found
by the State to be eligible for Medicaid
before the adoption assistance agree-
ment was entered into.

[55 FR 48608, Nov. 21, 1990]
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OPTIONS FOR COVERAGE OF THE AGED,
BLIND, AND DISABLED

§ 435.230 Aged, blind, and disabled in-
dividuals in States that use more
restrictive requirements for Medic-
aid than SSI requirements: Op-
tional coverage.

(a) Basic optional coverage rule. If the
agency elects the option under § 435.121
to provide mandatory eligibility for
aged, blind, and disabled SSI recipients
using more restrictive requirements
than those used under SSI, the agency
may provide eligibility as optional cat-
egorically needy to additional individ-
uals who meet the requirements of this
section.

(b) Group composition. Subject to the
conditions specified in paragraphs (d)
and (e) of this section, the agency may
provide Medicaid to individuals who:

(1) Meet the nonfinancial criteria
that the State has elected to apply
under § 435.121;

(2) Meet the resource requirements
that the State has elected to apply
under § 435.121; and

(3) Meet the income eligibility stand-
ards specified in paragraph (c) of this
section.

(c) Criteria for income standards. The
agency may provide Medicaid to the
following individuals who meet the re-
quirements of paragraphs (b)(1) and
(b)(2) of this section:

(1) Individuals who are financially el-
igible for but not receiving SSI bene-
fits and who, before deduction of in-
curred medical and remedial expenses,
meet the State’s more restrictive eligi-
bility requirements described in
§ 435.121;

(2) Individuals who meet the income
standards of the following eligibility
groups:

(i) Individuals who would be eligible
for cash assistance except for institu-
tional status described in § 435.211;

(ii) Individuals who are enrolled in an
HMO or other entity and who are
deemed to continue to be Medicaid eli-
gible for a period specified by the agen-
cy up to 6 months from the date of en-
rollment and who became ineligible
during the specified enrollment period,
as described in § 435.212;

(iii) Individuals receiving home and
community-based waiver services de-
scribed in § 435.217;

(iv) Individuals receiving only op-
tional State supplements described in
§ 435.234;

(v) Institutionalized individuals with
income below a special income level de-
scribed in § 435.236;

(vi) Aged and disabled individuals
who have income below 100 percent of
the Federal poverty level described in
section 1905(m) of the Act.

(3) Individuals who qualify for special
status under §§ 435.135 and 435.138, and
with respect to whom the State elects
to disregard some or the maximum
amount of title II payments permitted
to be disregarded under those sections.

(d) Use of more liberal methods. The
agency may elect to apply more liberal
methods of counting income and re-
sources that are approved for this eligi-
bility group under the provisions of
§ 435.601.

[58 FR 4928, Jan. 19, 1993]

§ 435.232 Individuals receiving only
optional State supplements.

(a) If the agency provides Medicaid to
individuals receiving SSI under
§ 435.120, it may provide Medicaid, in
one or more of the following classifica-
tions, to individuals who receive only
an optional State supplement that
meets the conditions specified in para-
graph (b) of this section and who would
be eligible for SSI except for the level
of their income.

(1) All aged individuals.
(2) All blind individuals.
(3) All disabled individuals.
(4) Only aged individuals in domi-

ciliary facilities or other group living
arrangements as defined under SSI.

(5) Only blind individuals in domi-
ciliary facilities or other group living
arrangements as defined under SSI.

(6) Only disabled individuals in domi-
ciliary facilities or other group living
arrangements as defined under SSI.

(7) Individuals receiving a federally
administered optional State supple-
ment that meets the conditions speci-
fied in this section.

(8) Individuals in additional classi-
fications specified by the Secretary for
federally administered supplementary
payments under 20 CFR 416.2020(d).

(9) Reasonable groups of individuals,
as specified by the State, receiving
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State-administered supplementary
payments.

(b) Payments under the optional sup-
plement program must be—

(1) Based on need and paid in cash on
a regular basis;

(2) Equal to the difference between
the individual’s countable income and
the income standard used to determine
eligibility for supplement. Countable
income is income remaining after de-
ductions required under SSI or, at
State option, more liberal deductions
are made (see § 435.1006 for limitations
on FFP in Medicaid expenditures for
individuals receiving optional State
supplements); and

(3) Available to all individuals in
each classification in paragraph (a) of
this section and available on a state-
wide basis. However, the plan may pro-
vide for variations in the income stand-
ard by political subdivision according
to cost-of-living differences.

[43 FR 45204, Sept. 29, 1978. Redesignated and
amended at 58 FR 4928, Jan. 19, 1993]

§ 435.234 Individuals receiving only
optional State supplements in
States using more restrictive eligi-
bility requirements than SSI and
certain States using SSI criteria.

(a) In States using more restrictive
eligibility requirements than SSI or in
States that use SSI criteria but do not
have section 1616 or 1634 agreements
with the Social Security Administra-
tion for eligibility determinations, the
agency may provide Medicaid to indi-
viduals specified in paragraph (b) of
this section who receive only a State
supplement if the State supplement
meets the conditions specified in para-
graph (c) of this section.

(b) The agency may provide Medicaid
to all individuals receiving only State
supplements if, except for their in-
come, the individuals meet the more
restrictive eligibility requirements
under § 435.121 or SSI criteria, or to one
or more of the following classifications
of individuals who meet these criteria:

(1) All aged individuals.
(2) All blind individuals.
(3) All disabled individuals.
(4) Only aged individuals in domi-

ciliary facilities or other group living
arrangements as defined under SSI.

(5) Only blind individuals in domi-
ciliary facilities or other group living
arrangements as defined under SSI.

(6) Only disabled individuals in domi-
ciliary facilities or other group living
arrangements as defined under SSI.

(7) Individuals receiving a Federally-
administered optional State supple-
ment that meets the conditions speci-
fied in this section.

(8) Individuals in additional classi-
fications specified by the Secretary.

(9) Reasonable groups of individuals,
as specified by the State, receiving
State-administered supplementary
payments.

(c) Payments under the optional sup-
plement program must be:

(1) Based on need and paid in cash on
a regular basis;

(2) Equal to the difference between
the individual’s countable income and
the income standard used to determine
eligibility for supplements. Countable
income is income remaining after de-
ductions are applied. The income de-
ductions may be more restrictive than
required under SSI (see § 435.1006 for
limitations on FFP in Medicaid ex-
penditures for individuals receiving op-
tional State supplements); and

(3) Available to all individuals in
each classification in paragraph (b) of
this section and available on a state-
wide basis. However, the plan may pro-
vide for variations in the income stand-
ard by political subdivision according
to cost-of-living differences.

[58 FR 4928, Jan. 19, 1993]

§ 435.236 Individuals in institutions
who are eligible under a special in-
come level.

(a) If the agency provides Medicaid
under § 435.211 to individuals in institu-
tions who would be eligible for AFDC,
SSI, or State supplements except for
their institutional status, it may also
cover aged, blind, and disabled individ-
uals in institutions who—

(1) Because of their income, would
not be eligible for SSI or State supple-
ments if they were not institutional-
ized; but

(2) Have income below a level speci-
fied in the plan under § 435.722. (See
§ 435.1005 for limitations on FFP in
Medicaid expenditures for individuals
specified in this section.)
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(b) The agency may cover individuals
under this section whether or not the
State pays optional supplements.

[43 FR 45204, Sept. 29, 1978, as amended at 45
FR 24884, Apr. 11, 1980. Redesignated at 58 FR
4928, Jan. 19, 1993]

Subpart D—Optional Coverage of
the Medically Needy

§ 435.300 Scope.
This subpart specifies the option for

coverage of medically needy individ-
uals.

§ 435.301 General rules.
(a) An agency may provide Medicaid

to individuals specified in this subpart
who:

(1) Either:
(i) Have income that meets the appli-

cable standards in §§ 435.811 and 435.814;
or

(ii) If their income is more than al-
lowed under the standard, have in-
curred medical expenses at least equal
to the difference between their income
and the applicable income standard;
and

(2) Have resources that meet the ap-
plicable standards in §§ 435.840 and
435.843.

(b) If the agency chooses this option,
the following provisions apply:

(1) The agency must provide Medic-
aid to the following individuals who
meet the requirements of paragraph (a)
of this section:

(i) All pregnant women during the
course of their pregnancy who, except
for income and resources, would be eli-
gible for Medicaid as mandatory or op-
tional categorically needy under sub-
parts B or C of this part;

(ii) All individuals under 18 years of
age who, except for income and re-
sources, would be eligible for Medicaid
as mandatory categorically needy
under subpart B of this part;

(iii) All newborn children born on or
after October 1, 1984, to a woman who is
eligible as medically needy and is re-
ceiving Medicaid on the date of the
child’s birth. The child is deemed to
have applied and been found eligible for
Medicaid on the date of birth and re-
mains eligible as medically needy for
one year so long as the woman remains
eligible and the child is a member of

the woman’s household. If the woman’s
basis of eligibility changes to categori-
cally needy, the child is eligible as cat-
egorically needy under § 435.117. The
woman is considered to remain eligible
if she meets the spend-down require-
ments in any consecutive budget period
following the birth of the child.

(iv) Women who, while pregnant, ap-
plied for, were eligible for, and received
Medicaid services as medically needy
on the day that their pregnancy ends.
The agency must provide medically
needy eligibility to these women for an
extended period following termination
of pregnancy. This period extends from
the last day of the pregnancy through
the end of the month in which a 60-day
period, beginning on the last day of
pregnancy, ends. Eligibility must be
provided, regardless of changes in the
woman’s financial circumstances that
may occur within this extended period.
These women are eligible for the ex-
tended period for all services under the
plan that are pregnancy-related (as de-
fined in § 440.210(c)(1) of this sub-
chapter).

(2) The agency may provide Medicaid
to any of the following groups of indi-
viduals;

(i) Individuals under age 21 (§ 435.308).
(ii) Specified relatives (§ 435.310).
(iii) Aged (§ 435.330.320 and 435.330).
(iv) Blind (§§ 435.322, 435.330 and

435.340).
(v) Disabled (§§ 435.324, 435.330, and

435.340).
(3) If the agency provides Medicaid to

any individual in a group specified in
paragraph (b)(2) of this section, the
agency must provide Medicaid to all
individuals eligible to be members of
that group.

[46 FR 47986, Sept. 30, 1981, as amended at 52
FR 43072, Nov. 9, 1987; 52 FR 48438, Dec. 22,
1987; 55 FR 48609, Nov. 21, 1990; 58 FR 4929,
Jan. 19, 1993]

§ 435.308 Medically needy coverage of
individuals under age 21.

(a) If the agency provides Medicaid to
the medically needy, it may provide
Medicaid to individuals under age 21
(or, at State option, under age 20, 19, or
18), as specified in paragraph (b) of this
section:

(1) Who would not be covered under
the mandatory medically needy group
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of individuals under 18 under
§ 435.301(b)(1)(ii); and

(2) Who meet the income and re-
source requirements of subpart I of this
part.

(b) The agency may cover all individ-
uals described in paragraph (a) of this
section or reasonable classifications of
those individuals. Examples of reason-
able classifications are as follows:

(1) Individuals in foster homes or pri-
vate institutions for whom a public
agency is assuming a full or partial fi-
nancial responsibility. If the agency
covers these individuals, it may also
provide Medicaid to individuals placed
in foster homes or private institutions
by private nonprofit agencies.

(2) Individuals in adoptions sub-
sidized in full or in part by a public
agency.

(3) Individuals in nursing facilities
when nursing facility services are pro-
vided under the plan to individuals
within the age group selected under
this provision. When the agency covers
such individuals, it may also provide
Medicaid to individuals in intermedi-
ate care facilities for the mentally re-
tarded.

(4) Individuals receiving active treat-
ment as inpatients in psychiatric fa-
cilities or programs, if inpatient psy-
chiatric services for individuals under
21 are provided under the plan.

[46 FR 47986, Sept. 30, 1981, as amended at 58
FR 4929, Jan. 19, 1993]

§ 435.310 Medically needy coverage of
specified relatives.

(a) If the agency provides for the
medically needy, it may provide Medic-
aid to specified relatives, as defined in
paragraph (b) of this section, who meet
the income and resource requirements
of subpart I of this part.

(b) Specified relatives means individ-
uals who:

(1) Are listed under section 406(b)(1)
of the Act and 45 CFR 233.90(c)(1)(v)(A);
and

(2) Have in their care an individual
who is determined to be (or would, if
needy, be) dependent, as specified in
§ 435.510.

[58 FR 4929, Jan. 19, 1993]

§ 435.320 Medically needy coverage of
the aged in States that cover indi-
viduals receiving SSI.

If the agency provides Medicaid to
individuals receiving SSI and elects to
cover the medically needy, it may pro-
vide Medicaid to individuals who—

(a) Are 65 years of age and older, as
specified in § 435.520; and

(b) Meet the income and resource re-
quirements of subpart I of this part.

[46 FR 47986, Sept. 30, 1981]

§ 435.322 Medically needy coverage of
the blind in States that cover indi-
viduals receiving SSI.

If the agency provides Medicaid to
individuals receiving SSI and elects to
cover the medically needy, it may pro-
vide Medicaid to blind individuals who
meet—

(a) The requirements for blindness, as
specified in §§ 435.530 and 435.531; and

(b) The income and resource require-
ments of subpart I of this part.

[46 FR 47986, Sept. 30, 1981]

§ 435.324 Medically needy coverage of
the disabled in States that cover in-
dividuals receiving SSI.

If the agency provides Medicaid to
individuals receiving SSI and elects to
cover the medically needy, it may pro-
vide Medicaid to disabled individuals
who meet—

(a) The requirements for disability,
as specified in §§ 435.540 and 435.541; and

(b) The income and resource require-
ments of Subpart I of this part.

[46 FR 47986, Sept. 30, 1981; 46 FR 54743, Nov.
11, 1981]

§ 435.326 Individuals who would be in-
eligible if they were not enrolled in
an HMO.

If the agency provides Medicaid to
the categorically needy under § 435.212,
it may provide Medicaid under the
same rules to medically needy recipi-
ents who are enrolled in a federally
qualified HMO or in an entity specified
in § 434.20 (a)(3) and (a)(4), § 434.26(b)(3),
§ 434.26(b)(5)(ii) or section 1903(m)(6) of
the Act which provides services as de-
scribed in § 434.21(b) of this chapter.

[55 FR 23745, June 12, 1990]
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§ 435.330 Medically needy coverage of
the aged, blind, and disabled in
States using more restrictive eligi-
bility requirements for Medicaid
than those used under SSI.

(a) If an agency provides Medicaid as
categorically needy only to those aged,
blind, or disabled individuals who meet
more restrictive requirements than
used under SSI and elects to cover the
medically needy, it may provide Medic-
aid as medically needy to those aged,
blind, or disabled individuals who:

(1) Do not qualify for Medicaid as
categorically needy under § 435.121 or
§ 435.230; and

(2) If applying as blind or disabled,
meet the definition of blindness or dis-
ability established under § 435.121.

(b) Except as specified in paragraph
(c) of this section, the agency must
apply to individuals covered under the
option of this section the same finan-
cial and nonfinancial requirements
that are applied to individuals covered
as categorically needy under §§ 435.121
and 435.230.

(c) In determining the financial eligi-
bility of individuals who are considered
as medically needy under this section,
the agency must apply the financial
eligibility requirements of subparts G
and I of this part.

[58 FR 4929, Jan. 19, 1993]

§ 435.340 Protected medically needy
coverage for blind and disabled in-
dividuals eligible in December 1973.

If an agency provides Medicaid to the
medically needy, it must cover individ-
uals who—

(a) Where eligible as medically needy
under the Medicaid plan in December
1973 on the basis of the blindness or dis-
ability criteria of the AB, APTD, or
AABD plan;

(b) For each consecutive month after
December 1973, continue to meet—

(1) Those blindness or disability cri-
teria; and

(2) The eligibility requirements for
the medically needy under the Decem-
ber 1973 Medicaid plan; and

(c) Meet the current requirements for
eligibility as medically needy under
the Medicaid plan except for blindness
or disability criteria.

[46 FR 47987, Sept. 30, 1981]

§ 435.350 Coverage for certain aliens.

If an agency provides Medicaid to the
medically needy, it must provide the
services necessary for the treatment of
an emergency medical condition, as de-
fined in § 440.255(c) of this chapter, to
those aliens described in § 435.406(c) of
this subpart.

[55 FR 36819, Sept. 7, 1990]

Subpart E—General Eligibility
Requirements

§ 435.400 Scope.

This subpart prescribes general re-
quirements for determining the eligi-
bility of both categorically and medi-
cally needy individuals specified in
subparts B, C, and D of this part.

§ 435.401 General rules.

(a) A Medicaid agency may not im-
pose any eligibility requirement that is
prohibited under Title XIX of the Act.

(b) The agency must base any op-
tional group covered under subparts B
and C of this part on reasonable classi-
fications that do not result in arbi-
trary or inequitable treatment of indi-
viduals and groups and that are con-
sistent with the objectives of Title
XIX.

(c) The agency must not use require-
ments for determining eligibility for
optional coverage groups that are—

(1) For families and children, more
restrictive than those used under the
State’s AFDC plan; and

(2) For aged, blind, and disabled indi-
viduals, more restrictive than those
used under SSI, except for individuals
receiving an optional State supplement
as specified in § 435.230 or individuals in
categories specified by the agency
under § 435.121.

§ 435.402 [Reserved]

§ 435.403 State residence.

(a) Requirement. The agency must
provide Medicaid to eligible residents
of the State, including residents who
are absent from the State. The condi-
tions under which payment for services
is provided to out-of-State residents
are set forth in § 431.52 of this chapter.
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(b) Definition. For purposes of this
section—Institution has the same mean-
ing as Institution and Medical institu-
tion, as defined in § 435.1009 of this chap-
ter. For purposes of State placement,
the term also includes foster care homes,
licensed as set forth in 45 CFR 1355.20,
and providing food, shelter and sup-
portive services to one or more persons
unrelated to the proprietor.

(c) Incapability of indicating intent.
For purposes of this section, an indi-
vidual is considered incapable of indi-
cating intent if the individual—

(1) Has an I.Q. of 49 or less or has a
mental age of 7 or less, based on tests
acceptable to the mental retardation
agency in the State:

(2) Is judged legally incompetent; or
(3) Is found incapable of indicating

intent based on medical documentation
obtained from a physician, psycholo-
gist, or other person licensed by the
State in the field of mental retarda-
tion.

(d) Who is a State resident. A resident
of a State is any individual who:

(1) Meets the conditions in para-
graphs (e) through (i) of this section; or

(2) Meets the criteria specified in an
interstate agreement under paragraph
(k) of this section.

(e) Placement by a State in an out-of-
State institution—(1) General rule. Any
agency of the State, including an en-
tity recognized under State law as
being under contract with the State for
such purposes, that arranges for an in-
dividual to be placed in an institution
located in another State, is recognized
as acting on behalf of the State in
making a placement. The State arrang-
ing or actually making the placement
is considered as the individual’s State
of residence.

(2) Any action beyond providing in-
formation to the individual and the in-
dividual’s family would constitute ar-
ranging or making a State placement.
However, the following actions do not
constitute State placement:

(i) Providing basic information to in-
dividuals about another State’s Medic-
aid program, and information about
the availability of health care services
and facilities in another State.

(ii) Assisting an individual in locat-
ing an institution in another State,
provided the individual is capable of in-

dicating intent and independently de-
cides to move.

(3) When a competent individual
leaves the facility in which the individ-
ual is placed by a State, that individ-
ual’s State of residence for Medicaid
purposes is the State where the indi-
vidual is physically located.

(4) Where a placement is initiated by
a State because the State lacks a suffi-
cient number of appropriate facilities
to provide services to its residents, the
State making the placement is the in-
dividual’s State of residence for Medic-
aid purposes.

(f) Individuals receiving a State supple-
mentary payment (SSP). For individuals
of any age who are receiving an SSP,
the State of residence is the State pay-
ing the SSP.

(g) Individuals receiving Title IV–E
payments. For individuals of any age
who are receiving Federal payments for
foster care and adoption assistance
under title IV–E of the Social Security
Act, the State of residence is the State
where the child lives.

(h) Individuals under Age 21. (1) For
any individual who is emancipated
from his or her parents or who is mar-
ried and capable of indicating intent,
the State of residence is the State
where the individual is living with the
intention to remain there permanently
or for an indefinite period.

(2) For any individual not residing in
an institution as defined in paragraph
(b) whose Medicaid eligibility is based
on blindness or disability, the State of
residence is the State in which the in-
dividual is living.

(3) For any other non-institutional-
ized individual not subject to para-
graph (h)(1) or (h)(2) of this section, the
State of residence is determined in ac-
cordance with 45 CFR 233.40, the rules
governing residence under the AFDC
program.

(4) For any institutionalized individ-
ual who is neither married nor emanci-
pated, the State of residence is—

(i) The parent’s or legal guardian’s
State of residence at the time of place-
ment (if a legal guardian has been ap-
pointed and parental rights are termi-
nated, the State of residence of the
guardian is used instead of the par-
ent’s); or
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(ii) The current State of residence of
the parent or legal guardian who files
the application if the individual is in-
stitutionalized in that State (if a legal
guardian has been appointed and paren-
tal rights are terminated, the State or
residence of the guardian is used in-
stead of the parent’s).

(iii) The State of residence of the in-
dividual or party who files an applica-
tion is used if the individual has been
abandoned by his or her parent(s), does
not have a legal guardian and is insti-
tutionalized in that State.

(i) Individuals Age 21 and over. (1) For
any individual not residing in an insti-
tution as defined in paragraph (b), the
State of residence is the State where
the individual is—

(i) Living with the intention to re-
main there permanently or for an in-
definite period (or if incapable of stat-
ing intent, where the individual is liv-
ing); or

(ii) Living and which the individual
entered with a job commitment or
seeking employment (whether or not
currently employed).

(2) For any institutionalized individ-
ual who became incapable of indicating
intent before age 21, the State of resi-
dence is—

(i) That of the parent applying for
Medicaid on the individual’s behalf, if
the parents reside in separate States (if
a legal guardian has been appointed
and parental rights are terminated, the
State of residence of the guardian is
used instead of the parent’s);

(ii) The parent’s or legal guardian’s
State of residence at the time of place-
ment (if a legal guardian has been ap-
pointed and parental rights are termi-
nated, the State of residence of the
guardian is used instead of the par-
ent’s); or

(iii) The current State of residence of
the parent or legal guardian who files
the application if the individual is in-
stitutionalized in that State (if a legal
guardian has been appointed and paren-
tal rights are terminated, the State of
residence of the guardian is used in-
stead of the parent’s).

(iv) The State of residence of the in-
dividual or party who files an applica-
tion is used if the individual has been
abandoned by his or her parent(s), does

not have a legal guardian and is insti-
tutionalized in that State.

(3) For any institutionalized individ-
ual who became incapable of indicating
intent at or after age 21, the State of
residence is the State in which the in-
dividual is physically present, except
where another State makes a place-
ment.

(4) For any other institutionalized in-
dividual, the State of residence is the
State where the individual is living
with the intention to remain there per-
manently or for an indefinite period.

(j) Specific prohibitions. (1) The agency
may not deny Medicaid eligibility be-
cause an individual has not resided in
the State for a specified period.

(2) The agency may not deny Medic-
aid eligibility to an individual in an in-
stitution, who satisfies the residency
rules set forth in this section, on the
grounds that the individual did not es-
tablish residence in the State before
entering the institution.

(3) The agency may not deny or ter-
minate a resident’s Medicaid eligibility
because of that person’s temporary ab-
sence from the State if the person in-
tends to return when the purpose of the
absence has been accomplished, unless
another State has determined that the
person is a resident there for purposes
of Medicaid.

(k) Interstate agreements. A State may
have a written agreement with another
State setting forth rules and proce-
dures resolving cases of disputed resi-
dency. These agreements may establish
criteria other than those specified in
paragraphs (c) through (i) of this sec-
tion, but must not include criteria that
result in loss of residency in both
States or that are prohibited by para-
graph (j) of this section. The agree-
ments must contain a procedure for
providing Medicaid to individuals pend-
ing resolution of the case. States may
use interstate agreeements for pur-
poses other than cases of disputed resi-
dency to facilitate administration of
the program, and to facilitate the
placement and adoption of title IV–E
individuals when the child and his or
her adoptive parent(s) move into an-
other State.

(l) Continued Medicaid for institu-
tionalized recipients. If an agency is pro-
viding Medicaid to an institutionalized
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recipient who, as a result of this sec-
tion, would be considered a resident of
a different State—

(1) The agency must continue to pro-
vide Medicaid to that recipient from
June 24, 1983 until July 5, 1984, unless it
makes arrangements with another
State of residence to provide Medicaid
at an earlier date: and

(2) Those arrangements must not in-
clude provisions prohibited by para-
graph (h) of this section.

(m) Cases of disputed residency. Where
two or more States cannot resolve
which State is the State of residence,
the State where the individual is phys-
ically located is the State of residence.

[49 FR 13531, Apr. 5, 1984, as amended at 55
FR 48609, Nov. 21, 1990]

§ 435.404 Applicant’s choice of cat-
egory.

The agency must allow an individual
who would be eligible under more than
one category to have his eligibility de-
termined for the category he selects.

§ 435.406 Citizenship and alienage.
(a) The agency must provide Medic-

aid to otherwise eligible residents of
the United States who are—

(1) Citizens; or
(2) Aliens lawfully admitted for per-

manent residence or permanently re-
siding in the United States under color
of law as defined in § 435.408 of this
part;

(3) Aliens granted lawful temporary
resident status under sections 245A and
210A of the Immigration and National-
ity Act if the individual is aged, blind,
or disabled as defined in section
1614(a)(1) of the Act, under 18 years of
age, or a Cuban/Haitian entrant as de-
fined in section 501(e)(1) and (2)(A) of
Public Law 96–422; or

(4) Aliens granted lawful temporary
resident status under section 210 of the
Immigration and Nationality Act un-
less the alien would, but for the 5-year
bar to receipt of AFDC contained in
such section, be eligible for AFDC.

(b) The agency must only provide
emergency services (as defined for pur-
poses of section 1916(a)(2)(D) of the So-
cial Security Act), and services for
pregnant women as defined in section
1916(a)(2)(B) of the Social Security Act
to otherwise eligible residents of the

United States not described in para-
graph (a)(3) and (a)(4) of this section
who have been granted lawful tem-
porary or lawful permanent resident
status under sections 245A, 210 or 210A
of the Immigration and Nationality
Act for five years from the date lawful
temporary resident status was granted.

(c) The agency must provide payment
for the services described in § 440.255(c)
of this chapter to residents of the State
who otherwise meet the eligibility re-
quirements of the State plan (except
for receipt of AFDC, SSI, or State Sup-
plementary payments and the presen-
tation of a social security number) but
who do not meet the requirements of
paragraphs (a) and (b) of this section.

(d) The limitations on eligibility set
forth in paragraph (b) of this section do
not apply after 5 years from the date
an alien was granted lawful temporary
resident status under sections 245A, 210
and 210A of the INA.

[55 FR 36819, Sept. 7, 1990, as amended at 56
FR 10807, Mar. 14, 1991]

§ 435.408 Categories of aliens who are
permanently residing in the United
States under color of law.

This section describes aliens that the
agency must accept as permanently re-
siding in the United States under color
of law and who may be eligible for
Medicaid.

(a) An individual may be eligible for
Medicaid if the individual is an alien
residing in the United States with the
knowledge and permission of the Immi-
gration and Naturalization Services
(INS) and the INS does not con-
template enforcing the alien’s depar-
ture. The INS does not contemplate en-
forcing an alien’s departure if it is the
policy or practice of INS not to enforce
the departure of aliens in the same cat-
egory, or if from all the facts and cir-
cumstances in a particular case it ap-
pears that INS is otherwise permitting
the alien to reside in the United States
indefinitely, as determined by verify-
ing the alien’s status with INS.

(b) Aliens who are permanently resid-
ing in the United States under color of
law are listed below. None of the cat-
egories includes applicants for an Im-
migration and Naturalization Service
status other than those applicants list-
ed in paragraph (b)(6) of this section or
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those covered under paragraph (b)(16)
of this section. None of the categories
allows Medicaid eligibility for non-
immigrants: for example, students or
visitors. Also listed are the most com-
monly used documents that the INS
provides to aliens in these categories.

(1) Aliens admitted to the United
States pursuant to 8 U.S.C. 1153(a)(7),
(section 203(a)(7) of the Immigration
and Nationality Act). Ask for a copy of
INS Form I–94 endorsed ‘‘Refugee-Con-
ditional Entry’’;

(2) Aliens, including Cuban/Haitian
entrants, paroled in the United States
pursuant to 8 U.S.C. 1182(d)(5) (section
212(d)(5) of the Immigration and Na-
tionality Act). Ask for a copy of INS
Form I–94 with notation that the alien
was paroled pursuant to section
212(d)(5) of the Immigration and Na-
tionality Act. For Cuban/Haitian en-
trants, ask for a copy of INS Form I–94
stamped Cuban/Haitian entrant (Status
Pending) reviewable January 15, 1981.
(Although the forms bear this nota-
tion. Cuban/Haitian entrants are ad-
mitted under section 212(d)(5) of the
Immigration and Nationality Act);

(3) Aliens residing in the United
States pursuant to an indefinite stay of
deportation. Ask for an Immigration
and Naturalization Service letter with
this information or INS Form I–94 with
such a notation;

(4) Aliens residing in the United
States pursuant to an indefinite vol-
untary departure. Ask for an Immigra-
tion and Naturalization Service letter
or INS Form I–94 showing that vol-
untary departure has been granted for
an indefinite time period;

(5) Aliens on whose behalf an imme-
diate relative petition has been ap-
proved and their families covered by
the petition who are entitled to vol-
untary departure (under 8 CFR
242.5(a)(2)(vi)) and whose departure the
Immigration and Naturalization Serv-
ice does not contemplate enforcing.
Ask for a copy of INS Form I–94 or
Form I–210 or a letter showing that sta-
tus;

(6) Aliens who have filed applications
for adjustment of status pursuant to
section 245 of the Immigration and Na-
tionality Act (8 U.S.C. 1255) that the
Immigration and Naturalization Serv-
ice has accepted as ‘‘properly filed’’

(within the meaning of 8 CFR 245.2(a)
(1) or (2)) and whose departure the Im-
migration and Naturalization service
does not contemplate enforcing. Ask
for a copy of INS Form I–94 or I–181 or
a passport appropriately stamped;

(7) Aliens granted stays of deporta-
tion by court order, statute or regula-
tion, or by individual determination of
the Immigration and Naturalization
Service pursuant to section 106 of the
Immigration and Nationality Act (8
U.S.C. 1105a) or relevant Immigration
and Naturalization Service instruc-
tions, whose departure that agency
does not contemplate enforcing. Ask
for a copy of INS Form I–94 or a letter
from the Immigration and Naturaliza-
tion Service, or a copy of a court order
establishing the alien’s status;

(8) Aliens granted asylum pursuant
to section 208 of the Immigration and
Nationality Act (8 U.S.C. 1158). Ask for
a copy of INS Form I–94 and a letter es-
tablishing this status;

(9) Aliens admitted as refugees pursu-
ant to section 207 of the Immigration
and Nationality Act (8 U.S.C. 1157) or
section 203(a)(7) of the Immigration
and Nationality Act (8 U.S.C.
1153(a)(7)). Ask for a copy of INS Form
I–94 properly endorsed;

(10) Aliens granted voluntary depar-
ture pursuant to section 242(b) of the
Immigration and Nationality Act (8
U.S.C. 1252(b)) or 8 CFR 242.5 whose de-
parture the Immigration and National-
ity Service does not contemplate en-
forcing. Ask for a Form I–94 or Form I–
210 bearing a departure date;

(11) Aliens granted deferred action
status pursuant to Immigration and
Naturalization Service Operations In-
struction 103.1(a)(ii) prior to June 15,
1984 or § 242.1(a)(22) issued June 15, 1984
and later. Ask for a copy of INS Form
I–210 or a letter showing that departure
has been deferred;

(12) Aliens residing in the United
States under orders of supervision pur-
suant to section 242 of the Immigration
and Nationality Act (8 U.S.C. 1252(d)).
Ask for a copy of Form I–220 B;

(13) Aliens who have entered and con-
tinuously resided in the United States
since before January 1, 1972 (or any
date established by section 249 of the
Immigration and Nationality Act, 8
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U.S.C. 1259). Ask for any proof estab-
lishing this entry and continuous resi-
dence;

(14) Aliens granted suspension of de-
portation pursuant to section 244 of the
Immigration and Naturalization Act (8
U.S.C. 1254) and whose departure the
Immigration and Naturalization Serv-
ice does not contemplate enforcing.
Ask for an order from an immigration
judge showing that deportation has
been withheld;

(15) Aliens whose deportation has
been withheld pursuant to section
243(h) of the Immigration and Nation-
ality Act (8 U.S.C. 1253(h)). Ask for an
order from an immigration judge show-
ing that deportation has been withheld;
or

(16) Any other aliens living in the
United States with the knowledge and
permission of the Immigration and
Naturalization Service and whose de-
parture that agency does not con-
template enforcing. (Including perma-
nent non-immigrants as established by
Public Law 99–239, and persons granted
Extended Voluntary Departure due to
conditions in the alien’s home country
based on a determination by the Sec-
retary of State).

[55 FR 36819, Sept. 7, 1990, as amended at 56
FR 10807, Mar. 14, 1991; 58 FR 4907, Jan. 19,
1993]

Subpart F—Categorical
Requirements for Eligibility

§ 435.500 Scope.

This subpart prescribes categorical
requirements for determining the eligi-
bility of both categorically and medi-
cally needy individuals specified in
subparts B, C, and D of this part.

DEPENDENCY

§ 435.510 Determination of depend-
ency.

For families with dependent children
who are not receiving AFDC, the agen-
cy must use the definitions and proce-
dures set forth under the State’s AFDC
plan to determine whether—

(a) An individual is a dependent child
because he is deprived of parental sup-
port or care; and

(b) An individual is an eligible mem-
ber of a family with dependent chil-
dren.

[43 FR 45204, Sept. 29, 1978, as amended at 58
FR 4929, Jan. 19, 1993]

AGE

§ 435.520 Age requirements for the
aged.

The agency must not impose an age
requirement of more than 65 years.

[58 FR 4929, Jan. 19, 1993]

§ 435.522 Determination of age.
(a) Except as specified in paragraphs

(b) and (c) of this section, in determin-
ing age, the agency must use the com-
mon-law method (under which an age
reached the day before the anniversary
of birth).

(b) For families and children, the
agency must use the popular usage
method (under which an age is reached
on the anniversary of birth), if this
method is used under the State’s AFDC
plan.

(c) For aged, blind, or disabled indi-
viduals, the agency must use the popu-
lar usage method, if the plan provides
under § 435.121, § 435.230, or § 435.330, for
coverage of aged, blind, or disabled in-
dividuals who meet more restrictive
eligibility requirements than those
under SSI.

(d) The agency may use an arbitrary
date, such as July 1, for determining an
individual’s age if the year, but not the
month, of his birth is known.

[58 FR 4929, Jan. 19, 1993]

BLINDNESS

§ 435.530 Definition of blindness.
(a) Definition. The agency must use

the same definition of blindness as used
under SSI, except that—

(1) In determining the eligibility of
individuals whose Medicaid eligibility
is protected under §§ 435.130 through
435.134, the agency must use the defini-
tion of blindness that was used under
the Medicaid plan in December 1973;
and

(2) The agency may use a more re-
strictive definition to determine eligi-
bility under § 435.121, if the definition is
no more restrictive than that used
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under the Medicaid plan on January 1,
1972.

(b) State plan requirement. The State
plan must contain the definition of
blindness, expressed in ophthalmic
measurements.

§ 435.531 Determinations of blindness.
(a) Except as specified in paragraph

(b) of this section, in determining
blindness—

(1) A physician skilled in the diseases
of the eye or an optometrist, whichever
the individual selects, must examine
him, unless both of the applicant’s eyes
are missing;

(2) The examiner must submit a re-
port of examination to the Medicaid
agency; and

(3) A physician skilled in the diseases
of the eye (for example, an ophthalmol-
ogist or an eye, ear, nose, and throat
specialist) must review the report and
determine on behalf of the agency—

(i) Whether the individual meets the
definition of blindness; and

(ii) Whether and when re-examina-
tions are necessary for periodic re-
determinations of eligibility, as re-
quired under § 435.916 of this part.

(b) If an agency provides Medicaid to
individuals receiving SSI on the basis
of blindness, this section does not
apply for those individuals.

[43 FR 45204, Sept. 29, 1978, as amended at 44
FR 17937, Mar. 23, 1979]

DISABILITY

§ 435.540 Definition of disability.
(a) Definition. The agency must use

the same definition of disability as
used under SSI, except that—

(1) In determining the eligibility of
individuals whose Medicaid eligibility
is protected under §§ 435.130 through
435.134, the agency must use the defini-
tion of disability that was used under
the Medicaid plan in December 1973;
and

(2) The agency may use a more re-
strictive definition to determine eligi-
bility under § 435.121, if the definition is
no more restrictive than that used
under the Medicaid plan on January 1,
1972.

(b) State plan requirements. The State
plan must contain the definition of dis-
ability.

§ 435.541 Determinations of disability.
(a) Determinations made by SSA. The

following rules and those under para-
graph (b) of this section apply where an
individual has applied for Medicaid on
the basis of disability.

(1) If the agency has an agreement
with the Social Security Administra-
tion (SSA) under section 1634 of the
Act, the agency may not make a deter-
mination of disability when the only
application is filed with SSA.

(2) The agency may not make an
independent determination of disabil-
ity if SSA has made a disability deter-
mination within the time limits set
forth in § 435.911 on the same issues pre-
sented in the Medicaid application. A
determination of eligibility for SSI
payments based on disability that is
made by SSA automatically confers
Medicaid eligibility, as provided for
under § 435.909.

(b) Effect of SSA determinations. (1) Ex-
cept in the circumstances specified in
paragraph (c)(3) of this section—

(i) An SSA disability determination
is binding on an agency until the deter-
mination is changed by SSA.

(ii) If the SSA determination is
changed, the new determination is also
binding on the agency.

(2) The agency must refer to SSA all
applicants who allege new information
or evidence affecting previous SSA de-
terminations of ineligibility based
upon disability for reconsideration or
reopening of the determination, except
in cases specified in paragraph (c)(4) of
this section.

(c) Determinations made by the Medic-
aid agency. The agency must make a
determination of disability in accord-
ance with the requirements of this sec-
tion if any of the following cir-
cumstances exist:

(1) The individual applies for Medic-
aid as a non-cash recipient and has not
applied to SSA for SSI cash benefits,
whether or not a State has a section
1634 agreement with SSA; or an indi-
vidual applies for Medicaid and has ap-
plied to SSA for SSI benefits and is
found ineligible for SSI for a reason
other than disability.

(2) The individual applies both to
SSA for SSI and to the State Medicaid
agency for Medicaid, the State agency
has a section 1634 agreement with SSA,
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and SSA has not made an SSI disabil-
ity determination within 90 days from
the date of the individual’s application
for Medicaid.

(3) The individual applies to SSA for
SSI and to the State Medicaid agency
for Medicaid, the State does not have a
section 1634 agreement with SSA, and
either the State uses more restrictive
criteria than SSI for determining Med-
icaid eligibility under its section 1902(f)
option or, in the case of a State that
uses SSI criteria, SSA has not made an
SSI disability determination in time
for the State to comply with the Med-
icaid time limit for making a prompt
determination on an individual’s appli-
cation for Medicaid.

(4) The individual applies for Medic-
aid as a non-cash recipient, whether or
not the State has a section 1634 agree-
ment with SSA, and—

(i) Alleges a disabling condition dif-
ferent from, or in addition to, that con-
sidered by SSA in making its deter-
mination; or

(ii) Alleges more than 12 months
after the most recent SSA determina-
tion denying disability that his or her
condition has changed or deteriorated
since that SSA determination and al-
leges a new period of disability which
meets the durational requirements of
the Act, and has not applied to SSA for
a determination with respect to these
allegations.

(iii) Alleges less than 12 months after
the most recent SSA determination de-
nying disability that his or her condi-
tion has changed or deteriorated since
that SSA determination, alleges a new
period of disability which meets the
durational requirements of the Act,
and—

(A) Has applied to SSA for reconsid-
eration or reopening of its disability
decision and SSA refused to consider
the new allegations; and/or

(B) He or she no longer meets the
nondisability requirements for SSI but
may meet the State’s nondisability re-
quirements for Medicaid eligibility.

(d) Basis for determinations. The agen-
cy must make a determination of dis-
ability as provided in paragraph (c) of
this section—

(1) On the basis of the evidence re-
quired under paragraph (e) of this sec-
tion; and

(2) In accordance with the require-
ments for evaluating that evidence
under the SSI program specified in 20
CFR 416.901 through 416.998.

(e) Medical and nonmedical evidence.
The agency must obtain a medical re-
port and other nonmedical evidence for
individuals applying for Medicaid on
the basis of disability. The medical re-
port and nonmedical evidence must in-
clude diagnosis and other information
in accordance with the requirements
for evidence applicable to disability de-
terminations under the SSI program
specified in 20 CFR part 416, subpart I.

(f) Disability review teams—(1) Func-
tion. A review team must review the
medical report and other evidence re-
quired under paragraph (e) of this sec-
tion and determine on behalf of the
agency whether the individual’s condi-
tion meets the definition of disability.

(2) Composition. The review team
must be composed of a medical or psy-
chological consultant and another indi-
vidual who is qualified to interpret and
evaluate medical reports and other evi-
dence relating to the individual’s phys-
ical or mental impairments and, as
necessary, to determine the capacities
of the individual to perform substan-
tial gainful activity, as specified in 20
CFR part 416, subpart J.

(3) Periodic reexaminations. The review
team must determine whether and
when reexaminations will be necessary
for periodic redeterminations of eligi-
bility as required under § 435.916 of this
part, using the principles set forth in 20
CFR 416.989 and 416.990. If a State uses
the same definition of disability as
SSA, as provided for under § 435.540, and
a recipient is Medicaid eligible because
he or she receives SSI, this paragraph
(f)(3) does not apply. The reexamina-
tion will be conducted by SSA.

[54 FR 50761, Dec. 11, 1989]

Subpart G—General Financial Eli-
gibility Requirements and Op-
tions

§ 435.600 Scope.
This subpart prescribes:
(a) General financial requirements

and options for determining the eligi-
bility of both categorically and medi-
cally needy individuals specified in
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subparts B, C, and D of this part. Sub-
parts H and I of this part prescribe ad-
ditional financial requirements.

(b) [Reserved]

[58 FR 4929, Jan. 19, 1993, as amended at 59
FR 43052, Aug. 22, 1994]

§ 435.601 Application of financial eligi-
bility methodologies.

(a) Definitions. For purposes of this
section, cash assistance financial meth-
odologies refers to the income and re-
sources methodologies of the AFDC,
SSI, or State supplement programs, or,
for aged, blind, and disabled individ-
uals in States that use more restrictive
criteria than SSI, the methodologies
established in accordance with the re-
quirements of §§ 435.121 and 435.230.

(b) Basic rule for use of cash assistance
methodologies. Except as specified in
paragraphs (c) and (d) of this section or
in § 435.121 in determining financial eli-
gibility of individuals as categorically
and medically needy, the agency must
apply the financial methodologies and
requirements of the cash assistance
program that is most closely categori-
cally related to the individual’s status.

(c) Financial responsibility of relatives.
The agency must use the requirements
for financial responsibility of relatives
specified in § 435.602.

(d) Use of less restrictive methodologies
than those under cash assistance pro-
grams. (1) At State option, and subject
to the conditions of paragraphs (d)(2)
through (d)(5) of this section, the agen-
cy may apply income and resource
methodologies that are less restrictive
than the cash assistance methodologies
in determining eligibility of the follow-
ing groups:

(i) Qualified pregnant women and
children under the mandatory categori-
cally needy group under § 435.116;

(ii) Low-income pregnant women, in-
fants, and children specified in section
1902(a)(10)(i)(IV), 1902(a)(10)(A)(i)(VI),
and 1902(a)(10)(A)(i)(VII) of the Act;

(iii) Qualified Medicare beneficiaries
specified in sections 1902(a)(10)(E) and
1905(p) of the Act;

(iv) Optional categorically needy in-
dividuals under groups established
under subpart C of this part and sec-
tion 1902(a)(10)(A)(ii) of the Act;

(v) Medically needy individuals under
groups established under subpart D of

this part and section
1902(a)(10)(C)(i)(III) of the Act; and

(vi) Aged, blind, and disabled individ-
uals in States using more restrictive
eligibility requirements than SSI
under groups established under
§§ 435.121 and 435.230.

(2) The income and resource meth-
odologies that an agency elects to
apply to groups of individuals described
in paragraph (d)(1) of this section may
be less restrictive, but no more restric-
tive (except in States using more re-
strictive requirements than SSI), than:

(i) For groups of aged, blind, and dis-
abled individuals, the SSI methodolo-
gies; or

(ii) For all other groups, the meth-
odologies under the State plan most
closely categorically related to the in-
dividual’s status.

(3) A financial methodology is con-
sidered to be no more restrictive if, by
using the methodology, additional in-
dividuals may be eligible for Medicaid
and no individuals who are otherwise
eligible are by use of that methodology
made ineligible for Medicaid.

(4) The less restrictive methodology
applied under this section must be
comparable for all persons within each
category of assistance (aged, or blind,
or disabled, or AFDC related) within an
eligibility group. For example, if the
agency chooses to apply less restrictive
income or resource methodology to an
eligibility group of aged individuals, it
must apply that methodology to all
aged individuals within the selected
group.

(5) The application of the less restric-
tive income and resource methodolo-
gies permitted under this section must
be consistent with the limitations and
conditions on FFP specified in subpart
K of this part.

(e) [Reserved]
(f) State plan requirements. (1) The

State plan must specify that, except to
the extent precluded in § 435.602, in de-
termining financial eligibility of indi-
viduals, the agency will apply the cash
assistance financial methodologies and
requirements, unless the agency choos-
es to apply less restrictive income and
resource methodologies in accordance
with paragraph (d) of this section.
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(2) If the agency chooses to apply less
restrictive income and resource meth-
odologies, the State plan must specify:

(i) The less restrictive methodologies
that will be used; and

(ii) The eligibility group or groups to
which the less restrictive methodolo-
gies will be applied.

[58 FR 4929, Jan. 19, 1993, as amended at 59
FR 43052, Aug. 22, 1994]

§ 435.602 Financial responsibility of
relatives and other individuals.

(a) Basic requirements. Subject to the
provisions of paragraphs (b) and (c) of
this section, in determining financial
responsibility of relatives and other
persons for individuals under Medicaid,
the agency must apply the following
requirements and methodologies:

(1) Except for a spouse of an individ-
ual or a parent for a child who is under
age 21 or blind or disabled, the agency
must not consider income and re-
sources of any relative as available to
an individual.

(2) In relation to individuals under
age 21 (as described in section 1905(a)(i)
of the Act), the financial responsibility
requirements and methodologies that
apply include considering the income
and resources of parents or spouses
whose income and resources would be
considered if the individual under age
21 were dependent under the State’s ap-
proved AFDC plan, whether or not they
are actually contributed, except as
specified under paragraphs (c) and (d)
of this section. These requirements and
methodologies must be applied in ac-
cordance with the provisions of the
State’s approved AFDC plan.

(3) When a couple ceases to live to-
gether, the agency must count only the
income of the individual spouse in de-
termining his or her eligibility, begin-
ning the first month following the
month the couple ceases to live to-
gether.

(4) In the case of eligible institu-
tionalized spouses who are aged, blind,
and disabled and who have shared the
same room in a title XIX Medicaid in-
stitution, the agency has the option of
considering these couples as eligible
couples for purposes of counting in-
come and resources or as eligible indi-
viduals, whichever is more advan-
tageous to the couple.

(b) Requirements for States using more
restrictive requirements. Subject to the
provisions of paragraph (c) of this sec-
tion, in determining financial eligi-
bility of aged, blind, or disabled indi-
viduals in States that apply eligibility
requirements more restrictive than
those used under SSI, the agency must
apply:

(1) The requirements and methodolo-
gies for financial responsibility of rel-
atives used under the SSI program; or

(2) More extensive requirements for
relative responsibility than specified in
§ 435.602(a) but no more extensive than
the requirements under the Medicaid
plan in effect on January 1, 1972.

(c) Use of less restrictive methodologies.
The agency may apply income and re-
sources methodologies that are less re-
strictive than those used under the
cash assistance programs as specified
in the State Medicaid plan in accord-
ance with § 435.601(d).

(d) [Reserved]

[58 FR 4930, Jan. 19, 1993, as amended at 59
FR 43052, Aug. 22, 1994]

§ 435.604 [Reserved]

§ 435.606 [Reserved]

§ 435.608 Applications for other bene-
fits.

(a) As a condition of eligibility, the
agency must require applicants and re-
cipients to take all necessary steps to
obtain any annuities, pensions, retire-
ment, and disability benefits to which
they are entitled, unless they can show
good cause for not doing so.

(b) Annuities, pensions, retirement
and disability benefits include, but are
not limited to, veterans’ compensation
and pensions, OASDI benefits, railroad
retirement benefits, and unemploy-
ment compensation.

[43 FR 45204, Sept. 29, 1978. Redesignated at
58 FR 4931, Jan. 19, 1993]

§ 435.610 Assignment of rights to bene-
fits.

(a) As a condition of eligibility, the
agency must require legally able appli-
cants and recipients to:

(1) Assign rights to the Medicaid
agency to medical support and to pay-
ment for medical care from any third
party;
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(2) Cooperate with the agency in es-
tablishing paternity and in obtaining
medical support and payments, unless
the individual establishes good cause
for not cooperating, and except for in-
dividuals described in section 1902
(1)(1)(A) of the Act (poverty level preg-
nant women), who are exempt from co-
operating in establishing paternity and
obtaining medical support and pay-
ments from, or derived from, the father
of the child born out of wedlock; and

(3) Cooperate in identifying and pro-
viding information to assist the Medic-
aid agency in pursuing third parties
who may be liable to pay for care and
services under the plan, unless the in-
dividual establishes good cause for not
cooperating.

(b) The requirements for assignment
of rights must be applied uniformly for
all groups covered under the plan.

(c) The requirements of paragraph (a)
of this section for the assignment of
rights to medical support and other
payments and cooperation in obtaining
medical support and payments are ef-
fective for medical assistance furnished
on or after October 1, 1984. The require-
ment for cooperation in identifying and
providing information for pursuing lia-
ble third parties is effective for medi-
cal assistance furnished on or after
July 1, 1988.

[55 FR 48609, Nov. 21, 1990, as amended at 58
FR 4907, Jan. 19, 1993. Redesignated at 58 FR
4931, Jan. 19, 1993]

§ 435.622 Individuals in institutions
who are eligible under a special in-
come level.

(a) If an agency, under § 435.231, pro-
vides Medicaid to individuals in medi-
cal institutions, nursing facilities, and
intermediate care facilities for the
mentally retarded who would not be el-
igible for SSI or State supplements if
they were not institutionalized, the
agency must use income standards
based on the greater need for financial
assistance that the individuals would
have if they were not in the institu-
tion. The standards may vary by the
level of institutional care needed by
the individual (hospital, nursing facil-
ity, or intermediate level care for the
mentally retarded), or by other factors
related to individual needs. (See
§ 435.1005 for FFP limits on income

standards established under this sec-
tion.)

(b) In determining the eligibility of
individuals under the income standards
established under this section, the
agency must not take into account in-
come that would be disregarded in de-
termining eligibility for SSI or for an
optional State supplement.

(c) The agency must apply the in-
come standards established under this
section effective with the first day of a
period of not less than 30 consecutive
days of institutionalization.

[43 FR 45204, Sept. 29, 1978, as amended at 45
FR 24884, Apr. 11, 1980; 53 FR 3595, Feb. 8,
1988. Redesignated and amended at 58 FR
4932, Jan. 19, 1993]

§ 435.631 General requirements for de-
termining income eligibility in
States using more restrictive re-
quirements for Medicaid than SSI.

(a) Income eligibility methods. In deter-
mining income eligibility of aged,
blind, and disabled individuals in a
State using more restrictive eligibility
requirements than SSI, the agency
must use the methods for treating in-
come elected under §§ 435.121 and
435.230, under § 435.601. The methods
used must be comparable for all indi-
viduals within each category of indi-
viduals under § 435.121 and each cat-
egory of individuals within each op-
tional categorically needy group in-
cluded under § 435.230 and for each cat-
egory of individuals under the medi-
cally needy option described under
§ 435.800.

(b) Categorically needy versus medically
needy eligibility. (1) Individuals who
have income equal to, or below, the
categorically needy income standards
described in §§ 435.121 and 435.230 are
categorically needy in States that in-
clude the medically needy under their
plans.

(2) Categorically needy eligibility in
States that do not include the medi-
cally needy is determined in accord-
ance with the provisions of § 435.121
(e)(4) and (e)(5).

[58 FR 4932, Jan. 19, 1993]
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§ 435.640 Protected Medicaid eligi-
bility for individuals eligible in De-
cember 1973.

In determining whether individuals
continue to meet the income require-
ments used in December 1973, for pur-
poses of determining eligibility under
§§ 435.131, 435.132, and 435.133, the agen-
cy must deduct increased OASDI pay-
ments to the same extent that these
deductions were in effect in December
1973. These deductions are required by
section 306 of the Social Security
Amendments of 1972 (Pub. L. 92–603)
and section 1007 of Pub. L. 91–172 (en-
acted Dec. 30, 1969), modified by section
304 of Pub. L. 92–603.

[43 FR 45204, Sept. 29, 1978. Redesignated at
58 FR 4932, Jan. 19, 1993]

Subpart H—Specific Post-Eligibility
Financial Requirements for the
Categorically Needy

§ 435.700 Scope.

This subpart prescribes specific fi-
nancial requirements for determining
the post-eligibility treatment of in-
come of categorically needy individ-
uals, including requirements for apply-
ing patient income to the cost of care.

[58 FR 4931, Jan. 19, 1993]

§ 435.725 Post-eligibility treatment of
income of institutionalized individ-
uals in SSI States: Application of
patient income to the cost of care.

(a) Basic rules. (1) The agency must
reduce its payment to an institution,
for services provided to an individual
specified in paragraph (b) of this sec-
tion, by the amount that remains after
deducting the amounts specified in
paragraphs (c) and (d) of this section,
from the individual’s total income,

(2) The individual’s income must be
determined in accordance with para-
graph (e) of this section.

(3) Medical expenses must be deter-
mined in accordance with paragraph (f)
of this section.

(b) Applicability. This section applies
to the following individuals in medical
institutions and intermediate care fa-
cilities.

(1) Individuals receiving cash assist-
ance under SSI or AFDC who are eligi-

ble for Medicaid under § 435.110 or
§ 435.120.

(2) Individuals who would be eligible
for AFDC, SSI, or an optional State
supplement except for their institu-
tional status and who are eligible for
Medicaid under § 435.211.

(3) Aged, blind, and disabled individ-
uals who are eligible for Medicaid,
under § 435.231, under a higher income
standard than the standard used in de-
termining eligibility for SSI or op-
tional State supplements.

(c) Required deductions. In reducing
its payment to the institution, the
agency must deduct the following
amounts, in the following order, from
the individual’s total income, as deter-
mined under paragraph (e) of this sec-
tion. Income that was disregarded in
determining eligibility must be consid-
ered in this process.

(1) Personal needs allowance. A per-
sonal needs allowance that is reason-
able in amount for clothing and other
personal needs of the individual while
in the institution. This protected per-
sonal needs allowance must be at
least—

(i) $30 a month for an aged, blind, or
disabled individual, including a child
applying for Medicaid on the basis of
blindness or disability;

(ii) $60 a month for an institutional-
ized couple if both spouses are aged,
blind, or disabled and their income is
considered available to each other in
determining eligibility; and

(iii) For other individuals, a reason-
able amount set by the agency, based
on a reasonable difference in their per-
sonal needs from those of the aged,
blind, and disabled.

(2) Maintenance needs of spouse. For
an individual with only a spouse at
home, an additional amount for the
maintenance needs of the spouse. This
amount must be based on a reasonable
assessment of need but must not ex-
ceed the highest of—

(i) The amount of the income stand-
ard used to determine eligibility for
SSI for an individual living in his own
home, if the agency provides Medicaid
only to individuals receiving SSI;

(ii) The amount of the highest in-
come standard, in the appropriate cat-
egory of age, blindness, or disability,
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used to determine eligibility for an op-
tional State supplement for an individ-
ual in his own home, if the agency pro-
vides Medicaid to optional State sup-
plement recipients under § 435.230; or

(iii) The amount of the medically
needy income standard for one person
established under § 435.811, if the agen-
cy provides Medicaid under the medi-
cally needy coverage option.

(3) Maintenance needs of family. For
an individual with a family at home,
an additional amount for the mainte-
nance needs of the family. This amount
must—

(i) Be based on a reasonable assess-
ment of their financial need;

(ii) Be adjusted for the number of
family members living in the home;
and

(iii) Not exceed the higher of the
need standard for a family of the same
size used to determine eligibility under
the State’s approved AFDC plan or the
medically needy income standard es-
tablished under § 435.811, if the agency
provides Medicaid under the medically
needy coverage option for a family of
the same size.

(4) Expenses not subject to third party
payment. Amounts for incurred ex-
penses for medical or remedial care
that are not subject to payment by a
third party, including—

(i) Medicare and other health insur-
ance premiums, deductibles, or coin-
surance charges; and

(ii) Necessary medical or remedial
care recognized under State law but
not covered under the State’s Medicaid
plan, subject to reasonable limits the
agency may establish on amounts of
these expenses.

(5) Continued SSI and SSP benefits.
The full amount of SSI and SSP bene-
fits that the individual continues to re-
ceive under sections 1611(e)(1) (E) and
(G) of the Act.

(d) Optional deduction: Allowance for
home maintenance. For single individ-
uals and couples, an amount (in addi-
tion to the personal needs allowance)
for maintenance of the individual’s or
couple’s home if—

(1) The amount is deducted for not
more than a 6-month period; and

(2) A physician has certified that ei-
ther of the individuals is likely to re-
turn to the home within that period.

(3) For single individuals and couples,
an amount (in addition to the personal
needs allowance) for maintenance of
the individual’s or couple’s home if—

(i) The amount is deducted for not
more than a 6-month period; and

(ii) A physician has certified that ei-
ther of the individuals is likely to re-
turn to the home within that period.

(e) Determination of income—(1) Op-
tion. In determining the amount of an
individual’s income to be used to re-
duce the agency’s payment to the insti-
tution, the agency may use total in-
come received, or it may project
monthly income for a prospective pe-
riod not to exceed 6 months.

(2) Basis for projection. The agency
must base the projection on income re-
ceived in the preceding period, not to
exceed 6 months, and on income ex-
pected to be received.

(3) Adjustments. At the end of the pro-
spective period specified in paragraph
(e)(1) of this section, or when any sig-
nificant change occurs, the agency
must reconcile estimates with income
received.

(f) Determination of medical expenses—
(1) Option. In determining the amount
of medical expenses to be deducted
from an individual’s income, the agen-
cy may deduct incurred medical ex-
penses, or it may project medical ex-
penses for a prospective period not to
exceed 6 months.

(2) Basis for projection. The agency
must base the estimate on medical ex-
penses incurred in the preceding pe-
riod, not to exceed 6 months, and on
medical expenses expected to be in-
curred.

(3) Adjustments. At the end of the pro-
spective period specified in paragraph
(f)(1) of this section, or when any sig-
nificant change occurs, the agency
must reconcile estimates with incurred
medical expenses.

[43 FR 45204, Sept. 29, 1978, as amended at 45
FR 24884, Apr. 11, 1980; 48 FR 5735, Feb. 8,
1983; 53 FR 3595, Feb. 8, 1988; 55 FR 33705, Aug.
17, 1990; 56 FR 8850, 8854, Mar. 1, 1991; 58 FR
4932, Jan. 19, 1993]
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§ 435.726 Post-eligibility treatment of
income of individuals receiving
home and community-based serv-
ices furnished under a waiver: Ap-
plication of patient income to the
cost of care.

(a) The agency must reduce its pay-
ment for home and community-based
services provided to an individual spec-
ified in paragraph (b) of this section, by
the amount that remains after deduct-
ing the amounts specified in paragraph
(c) of this section from the individual’s
income.

(b) This section applies to individuals
who are eligible for Medicaid under
§ 435.217 and are receiving home and
community-based services furnished
under a waiver of Medicaid require-
ments specified in part 441, subpart G
or H of this subchapter.

(c) In reducing its payment for home
and community-based services, the
agency must deduct the following
amounts, in the following order, from
the individual’s total income (includ-
ing amounts disregarded in determin-
ing eligibility):

(1) An amount for the maintenance
needs of the individual that the State
may set at any level, as long as the fol-
lowing conditions are met:

(i) The deduction amount is based on
a reasonable assessment of need.

(ii) The State establishes a maximum
deduction amount that will not be ex-
ceeded for any individual under the
waiver.

(2) For an individual with only a
spouse at home, an additional amount
for the maintenance needs of the
spouse. This amount must be based on
a reasonable assessment of need but
must not exceed the highest of—

(i) The amount of the income stand-
ard used to determine eligibility for
SSI for an individual living in his own
home, if the agency provides Medicaid
only to individuals receiving SSI;

(ii) The amount of the highest in-
come standard, in the appropriate cat-
egory of age, blindness, or disability,
used to determine eligibility for an op-
tional State supplement for an individ-
ual in his own home, if the agency pro-
vides Medicaid to optional State sup-
plement recipients under § 435.230; or

(iii) The amount of the medically
needy income standard for one person

established under §§ 435.811 and 435.814,
if the agency provides Medicaid under
the medically needy coverage option.

(3) For an individual with a family at
home, an additional amount for the
maintenance needs of the family. This
amount must—

(i) Be based on a reasonable assess-
ment of their financial need;

(ii) Be adjusted for the number of
family members living in the home;
and

(iii) Not exceed the higher of the
need standard for a family of the same
size used to determine eligibility under
the State’s AFDC plan or the medically
needy income standard established
under § 435.811 for a family of the same
size.

(4) Amounts for incurred expenses for
medical or remedial care that are not
subject to payment by a third party in-
cluding—

(i) Medicare and other health insur-
ance premiums, deductibles, or coin-
surance charges; and

(ii) Necessary medical or remedial
care recognized under State law but
not covered under the State’s Medicaid
plan, subject to reasonable limits the
agency may establish on amounts of
these expenses.

[46 FR 48539, Oct. 1, 1981, as amended at 50 FR
10026, Mar. 13, 1985; 57 FR 29155, June 30, 1992;
58 FR 4932, Jan. 19, 1993; 59 FR 37715, July 25,
1994]

§ 435.733 Post-eligibility treatment of
income of institutionalized individ-
uals in States using more restric-
tive requirements than SSI: Appli-
cation of patient income to the cost
of care.

(a) Basic rules. (1) The agency must
reduce its payment to an institution,
for services provided to an individual
specified in paragraph (b) of this sec-
tion, by the amount that remains after
deducting the amounts specified in
paragraphs (c) and (d) of this section,
from the individual’s total income.

(2) The individual’s income must be
determined in accordance with para-
graph (e) of this section.

(3) Medical expenses must be deter-
mined in accordance with paragraph (f)
of this section.

(b) Applicability. This section applies
to the following individuals in medical
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institutions and intermediate care fa-
cilities:

(1) Individuals receiving cash assist-
ance under AFDC who are eligible for
Medicaid under § 435.110 and individuals
eligible under § 435.121.

(2) Individuals who would be eligible
for AFDC, SSI, or an optional State
supplement except for their institu-
tional status and who are eligible for
Medicaid under § 435.211.

(3) Aged, blind, and disabled individ-
uals who are eligible for Medicaid,
under § 435.231, under a higher income
standard than the standard used in de-
termining eligibility for SSI or op-
tional State supplements.

(c) Required deductions. The agency
must deduct the following amounts, in
the following order, from the individ-
ual’s total income, as determined
under paragraph (e) of this section. In-
come that was disregarded in determin-
ing eligibility must be considered in
this process.

(1) Personal needs allowance. A per-
sonal needs allowance that is reason-
able in amount for clothing and other
personal needs of the individual while
in the institution. This protected per-
sonal needs allowance must be at
least—

(i) $30 a month for an aged, blind, or
disabled individual, including a child
applying for Medicaid on the basis of
blindness or disability;

(ii) $60 a month for an institutional-
ized couple if both spouses are aged,
blind, or disabled and their income is
considered available to each other in
determining eligibility; and

(iii) For other individuals, a reason-
able amount set by the agency, based
on a reasonable difference in their per-
sonal needs from those of the aged,
blind, and disabled.

(2) Maintenance needs of spouse. For
an individual with only a spouse at
home, an additional amount for the
maintenance needs of the spouse. This
amount must be based on a reasonable
assessment of need but must not ex-
ceed the higher of—

(i) The more restrictive income
standard established under § 435.121; or

(ii) The amount of the medically
needy income standard for one person
established under § 435.811, if the agen-

cy provides Medicaid under the medi-
cally needy coverage option.

(3) Maintenance needs of family. For
an individual with a family at home,
an additional amount for the mainte-
nance needs of the family. This amount
must—

(i) Be based on a reasonable assess-
ment of their financial need;

(ii) Be adjusted for the number of
family members living in the home;
and

(iii) Not exceed the higher of the
need standard for a family of the same
size used to determine eligibility under
the State’s approved AFDC plan or the
medically needy income standard es-
tablished under § 435.811, if the agency
provides Medicaid under the medically
needy coverage option for a family of
the same size.

(4) Expenses not subject to third party
payment. Amounts for incurred ex-
penses for medical or remedial care
that are not subject to payment by a
third party, including—

(i) Medicare and other health insur-
ance permiums, deductibles, or coin-
surance charges; and

(ii) Necessary medical or remedial
care recognized under State law but
not covered under the State’s Medicaid
plan, subject to reasonable limits the
agency may establish on amounts of
these expenses.

(5) Continued SSI and SSP benefits.
The full amount of SSI and SSP bene-
fits that the individual continues to re-
ceive under sections 1611(e)(1) (E) and
(G) of the Act.

(d) Optional deduction: Allowance for
home maintenance. For single individ-
uals and couples, an amount (in addi-
tion to the personal needs allowance)
for maintenance of the individual’s or
couple’s home if—

(1) The amount is deducted for not
more than a 6-month period; and

(2) A physician has certified that ei-
ther of the individuals is likely to re-
turn to the home within that period.

(e) Determination of income—(1) Op-
tion. In determining the amount of an
individual’s income to be used to re-
duce the agency’s payment to the insti-
tution, the agency may use total in-
come received, or it may project total
monthly income for a prospective pe-
riod not to exceed 6 months.
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(2) Basis for projection. The agency
must base the projection on income re-
ceived in the preceding period, not to
exceed 6 months, and on income ex-
pected to be received.

(3) Adjustments. At the end of the pro-
spective period specified in paragraph
(e)(1) of this section, or when any sig-
nificant change occurs, the agency
must reconcile estimates with income
received.

(f) Determination of medical expenses—
(1) Option. In determining the amount
of medical expenses that may be de-
ducted from an individual’s income,
the agency may deduct incurred medi-
cal expenses, or it may project medical
expenses for a prospective period not to
exceed 6 months.

(2) Basis for projection. The agency
must base the estimate on medical ex-
penses incurred in the preceding pe-
riod, not to exceed 6 months, and medi-
cal expenses expected to be incurred.

(3) Adjustments. At the end of the pro-
spective period specified in paragraph
(f)(1) of this section, or when any sig-
nificant change occurs, the agency
must reconcile estimates with incurred
medical expenses.

[45 FR 24884, Apr. 11, 1980, as amended at 48
FR 5735, Feb. 8, 1983; 53 FR 3596, Feb. 8, 1988;
55 FR 33705, Aug. 17, 1990; 56 FR 8850, 8854,
Mar. 1, 1991; 58 FR 4932, Jan. 19, 1993]

§ 435.735 Post-eligibility treatment of
income and resources of individuals
receiving home and community-
based services furnished under a
waiver: Application of patient in-
come to the cost of care.

(a) The agency must reduce its pay-
ment for home and community-based
services provided to an individual spec-
ified in paragraph (b) of this section, by
the amount that remains after deduct-
ing the amounts specified in paragraph
(c) of this section from the individual’s
income.

(b) This section applies to individuals
who are eligible for Medicaid under
§ 435.217, and are eligible for home and
community-based services furnished
under a waiver of State plan require-
ments specified in part 441, subpart G
or H of this subchapter.

(c) In reducing its payment for home
and community-based services, the
agency must deduct the following
amounts, in the following order, from

the individual’s total income (includ-
ing amounts disregarded in determin-
ing eligibility):

(1) An amount for the maintenance
needs of the individual that the State
may set at any level, as long as the fol-
lowing conditions are met:

(i) The deduction amount is based on
a reasonable assessment of need.

(ii) The State establishes a maximum
deduction amount that will not be ex-
ceeded for any individual under the
waiver.

(2) For an individual with only a
spouse at home, an additional amount
for the maintenance needs of the
spouse. This amount must be based on
a reasonable assessment of need but
must not exceed the higher of—

(i) The more restrictive income
standard established under § 435.121; or

(ii) The medically needy standard for
an individual.

(3) For an individual with a family at
home, an additional amount for the
maintenance needs of the family. This
amount must—

(i) Be based on a reasonable assess-
ment of their financial need;

(ii) Be adjusted for the number of
family members living in the home;
and

(iii) Not exceed the higher of the
need standard for a family of the same
size used to determine eligibility under
the State’s approved AFDC plan or the
medically needy income standard es-
tablished under § 435.811 for a family of
the same size.

(4) Amounts for incurred expenses for
medical or remedial care that are not
subject to payment by a third party,
including—

(i) Medicare and other health insur-
ance premiums, deductibles, or coin-
surance charges; and

(ii) Necessary medical or remedial
care recognized under State law but
not covered under the State’s Medicaid
plan, subject to reasonable limits the
agency may establish on amounts of
these expenses.

[46 FR 48540, Oct. 1, 1981, as amended at 50 FR
10026, Mar. 13, 1985; 57 FR 29155, June 30, 1992;
58 FR 4932, Jan. 19, 1993; 59 FR 37716, July 25,
1994]
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Subpart I—Specific Eligibility and
Post-Eligibility Financial Re-
quirements for the Medically
Needy

§ 435.800 Scope.
This subpart prescribes specific fi-

nancial requirements for determining
the eligibility of medically needy indi-
viduals under subpart D of this part.

[58 FR 4932, Jan. 19, 1993]

MEDICALLY NEEDY INCOME STANDARD

§ 435.811 Medically needy income
standard: General requirements.

(a) Except as provided in paragraph
(d)(2) of this section, to determine eli-
gibility of medically needy individuals,
a Medicaid agency must use a single in-
come standard under this subpart that
meets the requirements of this section.

(b) The income standard must take
into account the number of persons in
the assistance unit. Subject to the lim-
itations specified in paragraph (e) of
this section. The standard may not di-
minish by an increase in the number of
persons in the assistance unit. For ex-
ample, if the income level in the stand-
ard for an assistance unit of two is set
at $400, the income level in the stand-
ard for an assistance unit of three may
not be less than $400.

(c) In States that do not use more re-
strictive requirements than SSI, the
income standard must be set at an
amount that is no lower than the low-
est income standards used under the
cash assistance programs that are re-
lated to the State’s covered medically
needy eligibility group or groups of in-
dividuals under § 435.301. The amount of
the income standard is subject to the
limitations specified in paragraph (e)
of this section.

(d) In States that use more restric-
tive requirements for aged, blind, and
disabled individuals than SSI:

(1) For all individuals except aged,
blind, and disabled individuals, the in-
come standard must be set in accord-
ance with paragraph (c) of this section;
and

(2) For all aged, blind, and disabled
individuals or any combination of
these groups of individuals, the agency
may establish a separate single medi-

cally needy income standard that is
more restrictive than the single in-
come standard set under paragraph (c)
of this section. However, the amount of
the more restrictive separate standard
for aged, blind, or disabled individuals
must be no lower than the higher of
the lowest categorically needy income
standard currently applied under the
State’s more restrictive criteria under
§ 435.121 or the medically needy income
standard in effect under the State’s
Medicaid plan on January 1, 1972. The
amount of the income standard is sub-
ject to the limitations specified in
paragraph (e) of this section.

(e) The income standards specified in
paragraphs (c) and (d) of this section
must not exceed the maximum dollar
amount of income allowed for purposes
of FFP under § 435.1007.

(f) The income standard may vary
based on the variations between shelter
costs in urban areas and rural areas.

[58 FR 4932, Jan. 19, 1993]

§ 435.814 Medically needy income
standard: State plan requirements.

The State plan must specify the in-
come standard for the covered medi-
cally needy groups.

[58 FR 4933, Jan. 19, 1993]

MEDICALLY NEEDY INCOME ELIGIBILITY

§ 435.831 Income eligibility.
The agency must determine income

eligibility of medically needy individ-
uals in accordance with this section.

(a) Budget periods. (1) The agency
must use budget periods of not more
than 6 months to compute income. The
agency may use more than one budget
period.

(2) The agency may include in the
budget period in which income is com-
puted all or part of the 3-month retro-
active period specified in § 435.914. The
budget period can begin no earlier than
the first month in the retroactive pe-
riod in which the individual received
covered services. This provision applies
to all medically needy individuals ex-
cept in groups for whom criteria more
restrictive than that used in the SSI
program apply.

(3) If the agency elects to begin the
first budget period for the medically
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needy in any month of the 3-month pe-
riod prior to the date of the application
in which the applicant received covered
services, this election applies to all
medically needy groups.

(b) Determining countable income. The
agency must deduct the following
amounts from income to determine the
individual’s countable income.

(1) For individuals under age 21 and
caretaker relatives, the agency must
deduct amounts that would be de-
ducted in determining eligibility under
the State’s AFDC plan.

(2) For aged, blind, or disabled indi-
viduals in States covering all SSI re-
cipients, the agency must deduct
amounts that would be deducted in de-
termining eligibility under SSI. How-
ever, the agency must also deduct the
highest amounts from income that
would be deducted in determining eligi-
bility for optional State supplements if
these supplements are paid to all indi-
viduals who are receiving SSI or would
be eligible for SSI except for their in-
come.

(3) For aged, blind, or disabled indi-
viduals in States using income require-
ments more restrictive than SSI, the
agency must deduct amounts that are
no more restrictive than those used
under the Medicaid plan on January 1,
1972 and no more liberal than those
used in determining eligibility under
SSI or an optional State supplement.
However, the amounts must be at least
the same as those that would be de-
ducted in determining eligibility,
under § 435.121, of the categorically
needy.

(c) Eligibility based on countable in-
come. If countable income determined
under paragraph (b) of this section is
equal to or less than the applicable in-
come standard under § 435.814, the indi-
vidual or family is eligible for Medic-
aid.

(d) Deduction of incurred medical ex-
penses. If countable income exceeds the
income standard, the agency must de-
duct from income medical expenses in-
curred by the individual or family or
financially responsible relatives that
are not subject to payment by a third
party. An expense is incurred on the
date liability for the expense arises.
The agency must determine deductible
incurred expenses in accordance with

paragraphs (e), (f), and (g) of this sec-
tion and deduct those expenses in ac-
cordance with paragraph (h) of this sec-
tion.

(e) Determination of deductible incurred
expenses: Required deductions based on
kinds of services. Subject to the provi-
sions of paragraph (g), in determining
incurred medical expenses to be de-
ducted from income, the agency must
include the following:

(1) Expenses for Medicare and other
health insurance premiums, and
deductibles or coinsurance charges, in-
cluding enrollment fees, copayments,
or deductibles imposed under § 447.51 or
§ 447.53 of this subchapter;

(2) Expenses incurred by the individ-
ual or family or financially responsible
relatives for necessary medical and re-
medial services that are recognized
under State law but not included in the
plan;

(3) Expenses incurred by the individ-
ual or family or by financially respon-
sible relatives for necessary medical
and remedial services that are included
in the plan, including those that exceed
agency limitations on amount, dura-
tion, or scope of services.

(f) Determination of deductible incurred
expenses: Required deductions based on
the age of bills. Subject to the provi-
sions of paragraph (g), in determining
incurred medical expenses to be de-
ducted from income, the agency must
include the following:

(1) For the first budget period or peri-
ods that include only months before
the month of application for medical
assistance, expenses incurred during
such period or periods, whether paid or
unpaid, to the extent that the expenses
have not been deducted previously in
establishing eligibility;

(2) For the first prospective budget
period that also includes any of the 3
months before the month of applica-
tion for medical assistance, expenses
incurred during such budget period,
whether paid or unpaid, to the extent
that the expenses have not been de-
ducted previously in establishing eligi-
bility;

(3) For the first prospective budget
period that includes none of the
months preceding the month of appli-
cation, expenses incurred during such
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budget period and any of the 3 preced-
ing months, whether paid or unpaid, to
the extent that the expenses have not
been deducted previously in establish-
ing eligibility;

(4) For any of the 3 months preceding
the month of application that are not
includable under paragraph (f)(2) of
this section, expenses incurred in the 3-
month period that were a current li-
ability of the individual in any such
month for which a spenddown calcula-
tion is made and that had not been pre-
viously deducted from income in estab-
lishing eligibility for medical assist-
ance;

(5) Current payments (that is, pay-
ments made in the current budget pe-
riod) on other expenses incurred before
the current budget period and not pre-
viously deducted from income in any
budget period in establishing eligi-
bility for such period; and

(6) If the individual’s eligibility for
medical assistance was established in
each such preceding period, expenses
incurred before the current budget pe-
riod but not previously deducted from
income in establishing eligibility, to
the extent that such expenses are un-
paid and are:

(i) Described in paragraphs (e)(1)
through (e)(3) of this section; and

(ii) Carried over from the preceding
budget period or periods because the
individual had a spenddown liability in
each such preceding period that was
met without deducting all such in-
curred, unpaid expenses.

(g) Determination of deductible incurred
medical expenses: Optional deductions. In
determining incurred medical expenses
to be deducted from income, the agen-
cy—

(1) May include medical institutional
expenses (other than expenses in acute
care facilities) projected to the end of
the budget period at the Medicaid re-
imbursement rate;

(2) May, to the extent determined by
the State and specified in its approved
plan, include expenses incurred earlier
than the third month before the month
of application (except States using
more restrictive eligibility criteria
under the option in section 1902(f) of
the Act must deduct incurred expenses
regardless of when the expenses were
incurred); and

(3) May set reasonable limits on the
amount to be deducted for expenses
specified in paragraphs (e)(1), (e)(2),
and (g)(2) of this section.

(h) Order of deduction. The agency
must deduct incurred medical expenses
that are deductible under paragraphs
(e), (f), and (g) of this section in the
order prescribed under one of the fol-
lowing three options:

(1) Type of service. Under this option,
the agency deducts expenses in the fol-
lowing order based on type of expense
or service:

(i) Cost-sharing expenses as specified
in paragraph (e)(1) of this section.

(ii) Services not included in the State
plan as specified in paragraph (e)(2) of
this section.

(iii) Services included in the State
plan as specified in paragraph (e)(3) of
this section but that exceed limita-
tions on amounts, duration, or scope of
services.

(iv) Services included in the State
plan as specified in paragraph (e)(3) of
this section but that are within agency
limitations on amount, duration, or
scope of services.

(2) Chronological order by service date.
Under this option, the agency deducts
expenses in chronological order by the
date each service is furnished, or in the
case of insurance premiums, coinsur-
ance or deductible charges, the date
such amounts are due. Expenses for
services furnished on the same day
may be deducted in any reasonable
order established by the State.

(3) Chronological order by bill submis-
sion date. Under this option, the agency
deducts expenses in chronological
order by the date each bill is submitted
to the agency by the individual. If
more than one bill is submitted at one
time, the agency must deduct the bills
from income in the order prescribed in
either paragraph (h)(1) or (h)(2) of this
section.

(i) Eligibility based on incurred medical
expenses.

(1) Whether a State elects partial or
full month coverage, an individual who
is expected to contribute a portion of
his or her income toward the costs of
institutional care or home and commu-
nity-based services under §§ 435.725,
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435.726, 435.733, 435.735 or 435.832 is eligi-
ble on the first day of the applicable
budget (spenddown) period—

(i) If his or her spenddown liability is
met after the first day of the budget
period; and

(ii) If beginning eligibility after the
first day of the budget period makes
the individual’s share of health care ex-
penses under §§ 435.725, 435.726, 435.733,
435.735 or 435.832 greater than the indi-
vidual’s contributable income deter-
mined under these sections.

(2) At the end of the prospective pe-
riod specified in paragraphs (f)(2) and
(f)(3) of this section, and any subse-
quent prospective period or, if earlier,
when any significant change occurs,
the agency must reconcile the pro-
jected amounts with the actual
amounts incurred, or with changes in
circumstances, to determine if the ad-
justed deduction of incurred expenses
reduces income to the income stand-
ard.

(3) Except as provided in paragraph
(i)(1) of this section, in States that
elect partial month coverage, an indi-
vidual is eligible for Medicaid on the
day that the deduction of incurred
health care expenses (and of projected
institutional expenses if the agency
elects the option under paragraph (g)(1)
of this section) reduces income to the
income standard.

(4) Except as provided in paragraph
(i)(1) of this section, in States that
elect full month coverage, an individ-
ual is eligible on the first day of the
month in which spenddown liability is
met.

(5) Expenses used to meet spenddown
liability are not reimbursable under
Medicaid. To the extent necessary to
prevent the transfer of an individual’s
spenddown liability to the Medicaid
program, States must reduce the
amount of provider charges that would
otherwise be reimbursable under Med-
icaid.

[59 FR 1672, Jan. 12, 1994]

§ 435.832 Post-eligibility treatment of
income of institutionalized individ-
uals: Application of patient income
to the cost of care.

(a) Basic rules. (1) The agency must
reduce its payment to an institution,
for services provided to an individual

specified in paragraph (b) of this sec-
tion, by the amount that remains after
deducting the amounts specified in
paragraphs (c) and (d) of this section,
from the individual’s total income.

(2) The individual’s income must be
determined in accordance with para-
graph (e) of this section.

(3) Medical expenses must be deter-
mined in accordance with paragraph (f)
of this section.

(b) Applicability. This section applies
to medically needy individuals in medi-
cal institutions and intermediate care
facilities.

(c) Required deductions. The agency
must deduct the following amounts, in
the following order, from the individ-
ual’s total income, as determined
under paragraph (e) of this section. In-
come that was disregarded in determin-
ing eligibility must be considered in
this process.

(1) Personal needs allowance. A per-
sonal needs allowance that is reason-
able in amount for clothing and other
personal needs of the individual while
in the institution. This protected per-
sonal needs allowance must be at
least—

(i) $30 a month for an aged, blind, or
disabled individual, including a child
applying for Medicaid on the basis of
blindness or diability.

(ii) $60 a month for an institutional-
ized couple if both spouses are aged,
blind, or disabled and their income is
considered available to each other in
determining eligibility; and

(iii) For other individuals, a reason-
able amount set by the agency, based
on a reasonable difference in their per-
sonal needs from those of the aged,
blind, and disabled.

(2) Maintenance needs of spouse. For
an individual with only a spouse at
home, an additional amount for the
maintenance needs of the spouse. This
amount must be based on a reasonable
assessment of need but must not ex-
ceed the highest of—

(i) The amount of the income stand-
ard used to determine eligibility for
SSI for an individual living in his own
home;

(ii) The amount of the highest in-
come standard, in the appropriate cat-
egory of age, blindness, or disability,
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used to determine eligibility for an op-
tional State supplement for an individ-
ual in his own home, if the agency pro-
vides Medicaid to optional State sup-
plement recipients under § 435.230; or

(iii) The amount of the medically
needy income standard for one person
established under § 435.811.

(3) Maintenance needs of family. For
an individual with a family at home,
an additional amount for the mainte-
nance needs of the family. This amount
must—

(i) Be based on a reasonable assess-
ment of their financial need;

(ii) Be adjusted for the number of
family members living in the home;
and

(iii) Not exceed the highest of the fol-
lowing need standards for a family of
the same size:

(A) The standard used to determine
eligibility under the State’s approved
AFDC plan.

(B) The medically needy income
standard established under § 435.811.

(4) Expenses not subject to third
party payment. Amounts for incurred
expenses for medical or remedial care
that are not subject to payment by a
third party, including—

(i) Medicare and other health insur-
ance permiums, deductibles, or coin-
surance charges; and

(ii) Necessary medical or remedial
care recognized under State law but
not covered under the State’s Medicaid
plan, subject to reasonable limits the
agency may establish on amounts of
these expenses.

(d) Optional deduction: Allowance for
home maintenance. For single individ-
uals and couples, an amount (in addi-
tion to the personal needs allowance)
for maintenance of the individual’s or
couple’s home if—

(1) The amount is deducted for not
more than a 6-month period; and

(2) A physician has certified that ei-
ther of the individuals is likely to re-
turn to the home within that period.

(e) Determination of income—(1) Op-
tion. In determining the amount of an
individual’s income to be used to re-
duce the agency’s payment to the insti-
tution, the agency may use total in-
come received or it may project total
monthly income for a prospective pe-
riod not to exceed 6 months.

(2) Basis for projection. The agency
must base the projection on income re-
ceived in the preceding period, not to
exceed 6 months, and on income ex-
pected to be received.

(3) Adjustments. At the end of the pro-
spective period specified in paragraph
(e)(1) of this section, or when any sig-
nificant change occurs, the agency
must reconcile estimates with income
received.

(f) Determination of medical expenses—
(1) Option. In determining the amount
of medical expenses to be deducted
from an individual’s income, the agen-
cy may deduct incurred medical ex-
penses, or it may project medical ex-
penses for a prospective period not to
exceed 6 months.

(2) Basis for projection. The agency
must base the estimate on medical ex-
penses incurred in the preceding pe-
riod, not to exceed 6 months, and medi-
cal expenses expected to be incurred.

(3) Adjustments. At the end of the pro-
spective period specified in paragraph
(f)(1) of this section, or when any sig-
nificant change occurs, the agency
must reconcile estimates with incurred
medical expenses.

[45 FR 24886, Apr. 11, 1980, as amended at 46
FR 47988, Sept. 30, 1981; 48 FR 5735, Feb. 8,
1983; 53 FR 3596, Feb. 8, 1988; 53 FR 5344, Feb.
23, 1988; 56 FR 8850, 8854, Mar. 1, 1991; 58 FR
4933, Jan. 19, 1993]

MEDICALLY NEEDY RESOURCE STANDARD

§ 435.840 Medically needy resource
standard: General requirements.

(a) To determine eligibility of medi-
cally needy individuals, a Medicaid
agency must use a single resource
standard that meets the requirements
of this section.

(b) In States that do not use more re-
strictive criteria than SSI for aged,
blind, and disabled individuals, the re-
source standard must be established at
an amount that is no lower than the
lowest resource standard used under
the cash assistance programs that re-
late to the State’s covered medically
needy eligibility group or groups of in-
dividuals under § 435.301.

(c) In States using more restrictive
requirements than SSI:
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(1) For all individuals except aged,
blind, and disabled individuals, the re-
source standard must be set in accord-
ance with paragraph (b) of this section;
and

(2) For all aged, blind, and disabled
individuals or any combination of
these groups of individuals, the agency
may establish a separate single medi-
cally needy resource standard that is
more restrictive than the single re-
source standard set under paragraph
(b) of this section. However, the
amount of the more restrictive sepa-
rate standard for aged, blind, or dis-
abled individuals must be no lower
than the higher of the lowest categori-
cally needy resource standard cur-
rently applied under the State’s more
restrictive criteria under § 435.121 or
the medically needy resource standard
in effect under the State’s Medicaid
plan on January 1, 1972.

(d) The resource standard established
under paragraph (a) of this section may
not diminish by an increase in the
number of persons in the assistance
unit. For example, the resource stand-
ard for an assistance unit of three may
not be less than that set for a unit of
two.

[58 FR 4933, Jan. 19, 1993]

§ 435.843 Medically needy resource
standard: State plan requirements.

The State plan must specify the re-
source standard for the covered medi-
cally needy groups.

[58 FR 4933, Jan. 19, 1993]

DETERMINING ELIGIBILITY ON THE BASIS
OF RESOURCES

§ 435.845 Medically needy resource eli-
gibility.

To determine eligibility on the basis
of resources for medically needy indi-
viduals, the agency must:

(a) Consider only the individual’s re-
sources and those that are considered
available to him under the financial re-
sponsibility requirements for relatives
in § 435.602.

(b) Deduct the amounts that would
be deducted in determining resource
eligibility for the medically needy
group as provided for in § 435.601 or
under the criteria of States using more
restrictive criteria than SSI as pro-

vided for in § 435.121. In determining the
amount of an individual’s resources for
Medicaid eligibility, States must count
amounts of resources that otherwise
would not be counted under the condi-
tional eligibility provisions of the SSI
or AFDC programs.

(c) Apply the resource standard speci-
fied under § 435.840.

[58 FR 4933, Jan. 19, 1993]

§§ 435.850–435.852 [Reserved]

Subpart J—Eligibility in the States
and District of Columbia

SOURCE: 44 FR 17937, Mar. 23, 1979, unless
otherwise noted.

§ 435.900 Scope.

This subpart sets forth requirements
for processing applications, determin-
ing eligibility, and furnishing Medic-
aid.

GENERAL METHODS OF ADMINISTRATION

§ 435.901 Consistency with objectives
and statutes.

The Medicaid agency’s standards and
methods for determining eligibility
must be consistent with the objectives
of the program and with the rights of
individuals under the United States
Constitution, the Social Security Act,
title VI of the Civil Rights Act of 1964,
section 504 of the Rehabilitation Act of
1973, and all other relevant provisions
of Federal and State laws.

[44 FR 17937, Mar. 23, 1979. Redesignated at 59
FR 48809, Sept. 23, 1994]

§ 435.902 Simplicity of administration.
The agency’s policies and procedures

must ensure that eligibility is deter-
mined in a manner consistent with
simplicity of administration and the
best interests of the applicant or recip-
ient.

[44 FR 17937, Mar. 23, 1979. Redesignated at 59
FR 48809, Sept. 23, 1994]

§ 435.903 Adherence of local agencies
to State plan requirements.

The agency must—
(a) Have methods to keep itself cur-

rently informed of the adherence of
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local agencies to the State plan provi-
sions and the agency’s procedures for
determining eligibility; and

(b) Take corrective action to ensure
their adherence.

[44 FR 17937, Mar. 23, 1979. Redesignated at 59
FR 48809, Sept. 23, 1994]

§ 435.904 Establishment of outstation
locations to process applications for
certain low-income eligibility
groups.

(a) State plan requirements. The Medic-
aid State plan must specify that the re-
quirements of this section are met.

(b) Opportunity to apply. The agency
must provide an opportunity for the
following groups of low-income preg-
nant women, infants, and children
under age 19 to apply for Medicaid at
outstation locations other than AFDC
offices:

(1) The groups of pregnant women or
infants with incomes up to 133 percent
of the Federal poverty level as speci-
fied under section 1902(a)(10)(A)(i)(IV)
of the Act;

(2) The group of children age 1 up to
age 6 with incomes at 133 percent of the
Federal poverty level as specified
under section 1902(a)(10)(A)(i)(VI) of the
Act;

(3) The group of children age 6 up to
age 19 born after September 30, 1983,
with incomes up to 100 percent of the
Federal poverty level as specified
under section 1902(a)(10)(A)(i)(VII) of
the Act; and

(4) The groups of pregnant women or
infants, children age 1 up to age 6, and
children age 6 up to age 19, who are not
eligible as a mandatory group, with in-
comes up to 185 percent of the Federal
poverty level as specified under section
1902(a)(10)(A)(ii)(IX) of the Act.

(c) Outstation locations: general re-
quirements.

(1) The agency must establish ei-
ther—

(i) Outstation locations at each dis-
proportionate share hospital, as de-
fined in section 1923(a)(1)(A) of the Act,
and each Federally-qualified health
center, as defined in section
1905(1)(2)(B) of the Act, participating in
the Medicaid program and providing
services to Medicaid-eligible pregnant
women and children; or

(ii) Other outstation locations, which
include at least some, disproportionate
share hospitals and federally-qualified
health centers, as specified under an al-
ternative State plan that is submitted
to and approved by HCFA if the follow-
ing conditions are met:

(A) The State must demonstrate that
the alternative plan for outstationing
is equally effective as, or more effec-
tive than, a plan that would meet the
requirements of paragraph (c)(1)(i) of
this section in enabling the individuals
described in paragraph (b) of this sec-
tion to apply for and receive Medicaid;
and

(B) The State must provide assur-
ances that the level of staffing and
funding committed by the State under
the alternative plan equals or exceeds
the level of staffing and funding under
a plan that would meet the require-
ments of establishing the outstation
locations at the sites specified in para-
graph (c)(1)(i) of this section.

(2) The agency must establish
outstation locations at Indian health
clinics operated by a tribe or tribal or-
ganization as these clinics are specifi-
cally included in the definition of Fed-
erally-qualified health centers under
section 1905(l)(2)(B) of the Act and are
also included in the definition of rural
health clinics under part 491, subpart A
of this chapter.

(3) The agency may establish addi-
tional outstation locations at any
other site where potentially eligible
pregnant women or children receive
services—for example, at school-linked
service centers and family support cen-
ters. These additional sites may also
include sites other than the main
outstation location of those Federally-
qualified health centers or dispropor-
tionate share hospitals providing serv-
ices to Medicaid-eligible pregnant
women and to children and that oper-
ate more than one site.

(4) The agency may, at its option,
enter into reciprocal agreements with
neighboring States to ensure that the
groups described in paragraph (b) of
this section who customarily receive
services in a neighboring State have
the opportunity to apply at outstation
locations specified in paragraphs (c)(l)
and (2) of this section.
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(d) Outstation functions. (1) The agen-
cy must provide for the receipt and ini-
tial processing of Medicaid applica-
tions from the designated eligibility
groups at each outstation location.

(2) ‘‘Initial processing’’ means taking
applications, assisting applicants in
completing the application, providing
information and referrals, obtaining re-
quired documentation to complete
processing of the application, assuring
that the information contained on the
application form is complete, and con-
ducting any necessary interviews. It
does not include evaluating the infor-
mation contained on the application
and the supporting documentation nor
making a determination of eligibility
or ineligibility.

(3) The agency may, at its option,
allow appropriate State eligibility
workers assigned to outstation loca-
tions to evaluate the information con-
tained on the application and the sup-
porting documentation and make a de-
termination of eligibility if the work-
ers are authorized to determine eligi-
bility for the agency which determines
Medicaid eligibility under § 431.10 of
this subchapter.

(e) Staffing. (1) Except for outstation
locations that are infrequently used by
the low-income eligibility groups, the
State agency must have staff available
at each outstation location during the
regular office operating hours of the
State Medicaid agency to accept appli-
cations and to assist applicants with
the application process.

(2) The agency may station staff at
one outstation location or rotate staff
among several locations as workload
and staffing availability dictate.

(3) The agency may use State em-
ployees, provider or contractor em-
ployees, or volunteers who have been
properly trained to staff outstation lo-
cations under the following conditions:

(i) State outstation intake staff may
perform all eligibility processing func-
tions, including the eligibility deter-
mination, if the staff is authorized to
do so at the regular Medicaid intake
office.

(ii) Provider or contractor employees
and volunteers may perform only ini-
tial processing functions as defined in
paragraph (d)(2) of this section.

(4) Provider and contractor employ-
ees and volunteers are subject to the
confidentiality of information rules
specified in part 431, subpart F, of this
subchapter, to the prohibition against
reassignment of provider claims speci-
fied in § 447.10 of this subchapter, and
to all other State or Federal laws con-
cerning conflicts of interest.

(5) At locations that are infrequently
used by the designated low-income eli-
gibility groups, the State agency may
use volunteers, provider or contractor
employees, or its own eligibility staff,
or telephone assistance.

(i) The agency must display a notice
in a prominent place at the outstation
location advising potential applicants
of when outstation intake workers will
be available.

(ii) The notice must include a tele-
phone number that applicants may call
for assistance.

(iii) The agency must comply with
Federal and State laws and regulations
governing the provision of adequate no-
tice to persons who are blind or deaf or
who are unable to read or understand
the English language.

[59 FR 48809, Sept. 23, 1994]

APPLICATIONS

§ 435.905 Availability of program infor-
mation.

(a) The agency must furnish the fol-
lowing information in written form,
and orally as appropriate, to all appli-
cants and to all other individuals who
request it:

(1) The eligibility requirements.
(2) Available Medicaid services.
(3) The rights and responsibilities of

applicants and recipients.
(b) The agency must publish in quan-

tity and make available bulletins or
pamphlets that explain the rules gov-
erning eligibility and appeals in simple
and understandable terms.

[44 FR 17937, Mar. 23, 1979, as amended at 45
FR 24887, Apr. 11, 1980]

§ 435.906 Opportunity to apply.

The agency must afford an individual
wishing to do so the opportunity to
apply for Medicaid without delay.
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§ 435.907 Written application.

(a) The agency must require a writ-
ten application from the applicant, an
authorized representative, or, if the ap-
plicant is incompetent or incapaci-
tated, someone acting responsibly for
the applicant.

(b) Subject to the conditions speci-
fied in paragraph (c) of this section, the
application must be on a form pre-
scribed by the agency and signed under
a penalty of perjury.

(c) The application form used at
outstation locations for low-income
pregnant women, infants, and children
specified in § 435.904 must not be the ap-
plication form used to apply for AFDC.
The application form (including any
computerized application form) for
these designated eligibility groups may
be—

(1) A Medicaid-only form prescribed
by the agency specifically for the des-
ignated eligibility groups;

(2) An existing Medicaid-only appli-
cation; or

(3) A multiple-program application
that contains clearly identifiable Med-
icaid-only sections or parts.

[59 FR 48810, Sept. 23, 1994]

§ 435.908 Assistance with application.

The agency must allow an individual
or individuals of the applicant’s choice
to accompany, assist, and represent the
applicant in the application process or
a redetermination of eligibility.

§ 435.909 Automatic entitlement to
Medicaid following a determination
of eligibility under other programs.

The agency must not require a sepa-
rate application for Medicaid from an
individual, if—

(a) The individual receives AFDC; or
(b) The agency has an agreement

with the Social Security Administra-
tion (SSA) under section 1634 of the
Act for determining Medicaid eligi-
bility; and—

(1) The individual receives SSI;
(2) The individual receives a manda-

tory State supplement under either a
federally-administered or State-admin-
istered program; or

(3) The individual receives an op-
tional State supplement and the agen-

cy provides Medicaid to recipients of
optional supplements under § 435.230.

§ 435.910 Use of social security num-
ber.

(a) The agency must require, as a
condition of eligibility, that each indi-
vidual (including children) requesting
Medicaid services furnish each of his or
her social security numbers (SSNs).

(b) The agency must advise the appli-
cant of—

(1) [Reserved]
(2) The statute or other authority

under which the agency is requesting
the applicant’s SSN; and

(3) The uses the agency will make of
each SSN, including its use for verify-
ing income, eligibility, and amount of
medical assistance payments under
§§ 435.940 through 435.960.

(c)—(d) [Reserved]
(e) If an applicant cannot recall his

SSN or SSNs or has not been issued a
SSN the agency must—

(1) Assist the applicant in completing
an application for an SSN;

(2) Obtain evidence required under
SSA regulations to establish the age,
the citizenship or alien status, and the
true identity of the applicant; and

(3) Either send the application to
SSA or, if there is evidence that the
applicant has previously been issued a
SSN, request SSA to furnish the num-
ber.

(f) The agency must not deny or
delay services to an otherwise eligible
applicant pending issuance or verifica-
tion of the individual’s SSN by SSA.

(g) The agency must verify each SSN
of each applicant and recipient with
SSA, as prescribed by the Commis-
sioner, to insure that each SSN fur-
nished was issued to that individual,
and to determine whether any others
were issued.

[44 FR 17937, Mar. 23, 1979, as amended at 51
FR 7211, Feb. 28, 1986]

DETERMINATION OF MEDICAID
ELIGIBILITY

§ 435.911 Timely determination of eli-
gibility.

(a) The agency must establish time
standards for determining eligibility
and inform the applicant of what they
are. These standards may not exceed—
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(1) Ninety days for applicants who
apply for Medicaid on the basis of dis-
ability; and

(2) Forty-five days for all other appli-
cants.

(b) The time standards must cover
the period from the date of application
to the date the agency mails notice of
its decision to the applicant.

(c) The agency must determine eligi-
bility within the standards except in
unusual circumstances, for example—

(1) When the agency cannot reach a
decision because the applicant or an
examining physician delays or fails to
take a required action, or

(2) When there is an administrative
or other emergency beyond the agen-
cy’s control.

(d) The agency must document the
reasons for delay in the applicant’s
case record.

(e) The agency must not use the time
standards—

(1) As a waiting period before deter-
mining eligibility; or

(2) As a reason for denying eligibility
(because it has not determined eligi-
bility within the time standards).

[44 FR 17937, Mar. 23, 1979, as amended at 45
FR 24887, Apr. 11, 1980; 54 FR 50762, Dec. 11,
1989]

§ 435.912 Notice of agency’s decision
concerning eligibility.

The agency must send each applicant
a written notice of the agency’s deci-
sion on his application, and, if eligi-
bility is denied, the reasons for the ac-
tion, the specific regulation supporting
the action, and an explanation of his
right to request a hearing. (See subpart
E of part 431 of this subchapter for
rules on hearings.)

[44 FR 17937, Mar. 23, 1979, as amended at 51
FR 7211, Feb. 28, 1986]

§ 435.913 Case documentation.
(a) The agency must include in each

applicant’s case record facts to support
the agency’s decision on his applica-
tion.

(b) The agency must dispose of each
application by a finding of eligibility
or ineligibility, unless—

(1) There is an entry in the case
record that the applicant voluntarily
withdrew the application, and that the

agency sent a notice confirming his de-
cision;

(2) There is a supporting entry in the
case record that the applicant has died;
or

(3) There is a supporting entry in the
case record that the applicant cannot
be located.

§ 435.914 Effective date.
(a) The agency must make eligibility

for Medicaid effective no later than the
third month before the month of appli-
cation if the individual—

(1) Received Medicaid services, at
any time during that period, of a type
covered under the plan; and

(2) Would have been eligible for Med-
icaid at the time he received the serv-
ices if he had applied (or someone had
applied for him), regardless of whether
the individual is alive when application
for Medicaid is made.

(b) The agency may make eligiblity
for Medicaid effective on the first day
of a month if an individual was eligible
at any time during that month.

(c) The State plan must specify the
date on which eligibility will be made
effective.

REDETERMINATIONS OF MEDICAID
ELIGIBILITY

§ 435.916 Periodic redeterminations of
Medicaid eligibility.

(a) The agency must redetermine the
eligibility of Medicaid recipients, with
respect to circumstances that may
change, at least every 12 months, how-
ever—

(1) The agency may consider blind-
ness as continuing until the review
physician under § 435.531 determines
that a recipient’s vision has improved
beyond the definition of blindness con-
tained in the plan; and

(2) The agency may consider disabil-
ity as continuing until the review team
under § 435.541 determines that a recipi-
ent’s disability no longer meets the
definition of disability contained in the
plan.

(b) Procedures for reporting changes.
The agency must have procedures de-
signed to ensure that recipients make
timely and accurate reports of any
change in circumstances that may af-
fect their eligibility.
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(c) Agency action on information about
changes. (1) The agency must promptly
redetermine eligibility when it receives
information about changes in a recipi-
ent’s circumstances that may affect his
eligibility.

(2) If the agency has information
about anticipated changes in a recipi-
ent’s circumstances, it must redeter-
mine eligibility at the appropriate
time based on those changes.

§ 435.919 Timely and adequate notice
concerning adverse actions.

(a) The agency must give recipients
timely and adequate notice of proposed
action to terminate, discontinue, or
suspend their eligibility or to reduce or
discontinue services they may receive
under Medicaid.

(b) The notice must meet the require-
ments of subpart E of part 431 of this
subchapter.

[44 FR 17937, Mar. 23, 1979, as amended at 45
FR 24887, Apr. 11, 1980; 51 FR 7211, Feb. 28,
1986]

§ 435.920 Verification of SSNs.
(a) In redetermining eligibility, the

agency must review case records to de-
termine whether they contain the re-
cipient’s SSN or, in the case of fami-
lies, each family member’s SSN.

(b) If the case record does not contain
the required SSNs, the agency must re-
quire the recipient to furnish them and
meet other requirements of § 435.910.

(c) For any recipient whose SSN was
established as part of the case record
without evidence required under the
SSA regulations as to age, citizenship,
alien status, or true identity, the agen-
cy must obtain verification of these
factors in accordance with § 435.910.

[44 FR 17937, Mar. 23, 1979, as amended at 51
FR 7211, Feb. 28, 1986]

FURNISHING MEDICAID

§ 435.930 Furnishing Medicaid.
The agency must—
(a) Furnish Medicaid promptly to re-

cipients without any delay caused by
the agency’s administrative proce-
dures;

(b) Continue to furnish Medicaid reg-
ularly to all eligible individuals until
they are found to be ineligible; and

(c) Make arrangements to assist ap-
plicants and recipients to get emer-
gency medical care whenever needed,
24 hours a day and 7 days a week.

INCOME AND ELIGIBILITY VERIFICATION
REQUIREMENTS

SOURCE: Sections 435.940 through 935.965 ap-
pear at 51 FR 7211, Feb. 28, 1986, unless other-
wise noted.

§ 435.940 Basis and scope.

(a) Section 1137 of the Act requires
certain Federally-funded, State-admin-
istered public assistance programs to
establish procedures for obtaining,
using and verifying information rel-
evant to determinations as to eligi-
bility and the amount of assistance.
Section 1902(a)(4) of the Act allows the
Secretary to prescribe methods of ad-
ministration found necessary for the
proper and efficient operation of a
State’s Medicaid plan.

(b) The agency must maintain infor-
mation, as enumerated in § 435.960, to
exchange for the purpose of enabling
any agency or program referenced in
§ 435.945(b) to verify income, eligibility
of, and the amount of assistance for its
applicants and recipients.

§ 435.945 General requirements.

(a) The agency must request and use
information timely in accordance with
§§ 435.948, 435.952, and 435.953 of this sub-
part for verifying Medicaid eligibility
and the amount of medical assistance
payments.

(b) The agency must furnish timely
to other agencies in the State and in
other States and to Federal programs
income, eligibility and medical assist-
ance payment information for verify-
ing eligibility or benefit amounts for
the programs listed in § 435.948(a)(6) of
this subpart. In addition, the agency
must furnish income and eligibility in-
formation to—

(1) The child support enforcement
program under part D of title IV of the
Act; and

(2) SSA for old age, survivors and dis-
ability benefits under title II and for
SSI benefits under title XVI of the Act.

(c) The agency must, upon request,
reimburse another agency listed in
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§ 435.948(a)(6) of this subpart or para-
graph (b) of this section for reasonable
costs incurred in furnishing informa-
tion, including new developmental
costs associated with furnishing the in-
formation to another agency.

(d) The agency must inform all appli-
cants in writing at the time of applica-
tion that the agency will obtain and
use information available to it under
section 1137 of the Act to verify in-
come, eligibility and the correct
amount of medical assistance pay-
ments. The agency must give each re-
cipient the same notice when it rede-
termines eligibility. The requirements
in this paragraph do not apply in the
case of applicants or recipients whose
eligibility is determined by AFDC or
by SSA under section 1634 of the Act.

(e) The agency must report as the
Secretary prescribes for the purposes of
determining compliance with §§ 431.305,
431.800, 435.910, 435.919 and 435.940
through 435.965 of this chapter and of
evaluating the effectiveness of the in-
come and eligibility verification sys-
tem.

(f) The agency must execute written
agreements with other agencies before
releasing data to or requesting data
from, those agencies. The agreements,
at a minimum, must specify:

(1) The information to be exchanged;
(2) The titles of all agency officials

with the authority to request income
and eligibility information;

(3) The methods, including the for-
mats to be used, and the timing for re-
questing and providing the information
(see also paragraph (f)(6) of this sec-
tion);

(4) The safeguards limiting the use
and disclosure of the information as re-
quired by Federal or State law or regu-
lations;

(5) The method, if any, the agency
will use to reimburse reasonable costs
of furnishing the information; and

(6) In the case of an agreement be-
tween a SWICA or a UC agency and the
Medicaid agency, that the Medicaid
agency will obtain information on ap-
plicants at least twice monthly; and

(7) In the case of an agreement be-
tween any Federal agency and the Med-
icaid agency for data on individuals,
provisions relating to—

(i) Purpose and legal authority;

(ii) Justification and expected re-
sults;

(iii) Records description (including
specific identification of the system of
records, the number of records, what
data elements will be included in the
match, and projected starting and com-
pletion dates);

(iv) Notice procedures;
(v) Verification procedures;
(vi) Disposition of matched items;
(vii) Security procedures;
(viii) Records usage, duplication and

redisclosure restrictions;
(ix) Records accuracy assessments;

and
(x) Access by the Comptroller Gen-

eral.
(g) SWICA that does not use the

quarterly wages reported by employers
as required by Section 1137 of the Act
of unemployment insurance benefit
calculations must maintain wage infor-
mation that:

(1) Contains the SSN, full name,
wages earned for the period of the re-
port, and an identifier of the employer;

(2) Includes all employers covered by
the States’ UC law;

(3) Accumulates earnings reported by
employers for no longer periods than
calendar quarters;

(4) Is reported to the SWICA within
30 days after the end of the quarter;

(5) Is machine readable; and
(6) Is accessible to agencies in other

States that have executed agreements
as required in § 435.945(f) of this chapter
and to SSA for use in making eligi-
bility or benefit determinations under
Title II or XVI of the Act.

[51 FR 7211, Feb. 28, 1986, as amended at 52
FR 5977, Feb. 27, 1987; 54 FR 8741, Mar. 2, 1989;
57 FR 46097, Oct. 7, 1992; 59 FR 4254, Jan. 31,
1994]

§ 435.948 Requesting information.

(a) Except as provided in paragraphs
(d), (e), and (f) of this section, the agen-
cy must request information from the
sources specified in this paragraph for
verifying Medicaid eligibility and the
correct amount of medical assistance
payments for each applicant (unless ob-
viously ineligible on the face of his or
her application) and recipient. The
agency must request—
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(1) State wage information main-
tained by the SWICA during the appli-
cation period and at least on a quar-
terly basis;

(2) Information about net earnings
from self-employment, wage and pay-
ment of retirement income, main-
tained by SSA and available under Sec-
tion 6103(l)(7)(A) of the Internal Reve-
nue Code of 1954, for applicants during
the application period and for recipi-
ents for whom the information has not
previously been requested;

(3) Information about benefit and
other eligibility related information
available from SSA under titles II and
XVI of the Social Security Act for ap-
plicants during the application period
and for recipients for whom the infor-
mation has not previously been re-
quested;

(4) Unearned income information
from the Internal Revenue Service
available under Section 6103(l)(7)(B) of
the Internal Revenue Code of 1954, dur-
ing the application period and at least
yearly;

(5) Unemployment compensation in-
formation maintained by the agency
administering State unemployment
compensation laws (under the provi-
sions of section 3304 of the Internal
Revenue Code and section 303 of the
Act) as follows:

(i) For an applicant, during the appli-
cation period and at least for each of
the three subsequent months;

(ii) For a recipient that reports a loss
of employment, at the time the recipi-
ent reports that loss and for at least
each of the three subsequent months.

(iii) For an applicant or a recipient
who is found to be receiving unemploy-
ment compensation benefits, at least
for each month until the benefits are
reported to be exhausted.

(6) Any additional income, resource,
or eligibility information relevant to
determinations concerning eligibility
or correct amount of medical assist-
ance payments available from agencies
in the State or other States admin-
istering the following programs as pro-
vided in the agency’s State plan:

(i) AFDC;
(ii) Medicaid;
(iii) State-administered supple-

mentary payment programs under Sec-
tion 1616(a) of the Act;

(iv) SWICA;
(v) Unemployment compensation;
(vi) Food stamps; and
(vii) Any State program administered

under a plan approved under Title I (as-
sistance to the aged), X (aid to the
blind), XIV (aid to the permanently
and totally disabled), or XVI (aid to
the aged, blind, and disabled in Puerto
Rico, Guam, and the Virgin Islands) of
the Act.

(b) The agency must request informa-
tion on applicants from the sources
listed in paragraph (a)(1) through (a)(5)
of this section at the first opportunity
provided by these sources following the
receipt of the application. If an appli-
cant cannot provide an SSN at applica-
tion, the agency must request the in-
formation at the next available oppor-
tunity after receiving the SSN.

(c) The agency must request the in-
formation required in paragraph (a) of
this section by SSN, using each SSN
furnished by the individual or received
through verification.

(d) Exception: In cases where the indi-
vidual is institutionalized, the agency
needs to obtain and use information
from SWICA only during the applica-
tion period and on a yearly basis, and
from unemployment compensation
agencies only during the application
period. An individual is institutional-
ized for purposes of this section when
he or she is required to apply his or her
income to the cost of medical care as
required by §§ 435.725, 435.733, and
435.832.

(e) Exception: Alternate sources. (1)
The Secretary may, upon application
from a State agency, permit an agency
to request and use income information
from a source or sources alternative to
those listed in paragraph (a) of this
section. The agency must demonstrate
to the Secretary that the alternative
source(s) is as timely, complete and
useful for verifying eligibility and ben-
efit amounts. The Secretary will con-
sult with the Secretary of Agriculture
and the Secretary of Labor before de-
termining whether an agency may use
an alternate source.

(2) The agency must continue to
meet the requirements of this section
unless the Secretary has approved the
request.
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(f) Exception: If the agency admin-
istering the the AFDC program, or SSA
under section 1634 of the Act, deter-
mines the eligibility of an applicant or
recipient, the requirements of this sec-
tion do not apply to that applicant or
recipient.

§ 435.952 Use of information.
(a) Except as provided under § 435.953,

the agency must review and compare
against the case file all information re-
ceived under §§ 435.940 through 435.960
to determine whether it affects the ap-
plicant’s or recipient’s eligibility or
amount of medical assistance payment.
The agency also must independently
verify the information if required by
§ 435.955 or if determined appropriate by
agency experience.

(b) For applicants, if the information
is received during the application pe-
riod, it must be used, to the extent pos-
sible, making eligibility determina-
tions. If it is received after the eligi-
bility determination, it must be used
as specified for recipients in para-
graphs (c) and (d) of this section.

(c) Except as specified in § 435.953 of
this subpart and paragraph (d) of this
section, for recipients, the agency
must, within 45 days of receipt of an
item of information, request verifica-
tion (if appropriate), determine wheth-
er the information affects eligibility or
the amount of medical assistance pay-
ment, and either initiate a notice of
case action to advise the recipient of
any adverse action the agency intends
to take or make an entry in the
casefile that no further action is nec-
essary.

(d) Subject to paragraph (e) of this
section, if the agency does not receive
requested third party verification with-
in the 45-day period after receipt of in-
formation, the agency may determine
whether the information affects eligi-
bility or correct amount of medical as-
sistance payment after the 45-day pe-
riod. However, the agency must make
any delayed determinations permitted
under this paragraph—

(1) Promptly, as required by § 435.916,
if the verification is received before the
next redetermination; or

(2) In conjunction with the next rede-
termination if no verification is re-
ceived before that redetermination.

(e) The number of determinations de-
layed beyond 45 days from receipt of an
item of information (as permitted by
paragraph (d) of this section) must not
exceed twenty percent of the number of
items of information for which ver-
ification was requested.

(f) The agency must use appropriate
procedures to monitor the timeliness
requirements of this section.

(g) The requirements of this section
do not relieve the agency of its respon-
sibility for determinations of erroneous
payments or the agency’s liability for
those erroneous payments, as defined
in subpart P of part 431 of this chapter.

[51 FR 7211, Feb. 28, 1986, as amended at 53
FR 6648, March 2, 1988; 54 FR 8741, Mar. 2,
1989; 59 FR 4255, Jan. 31, 1994]

§ 435.953 Identifying items of informa-
tion to use.

(a) With respect to information re-
ceived on recipients under §§ 435.940
through 435.960, the agency may either
review and compare against the case
file all items of information received or
it may identify (target) separately for
each data source the information items
that are most likely to be most produc-
tive in identifying and preventing in-
eligibility and incorrect payments.

(b) An agency that wishes to exclude
categories of information items must
submit for the Secretary’s approval a
follow-up plan describing the cat-
egories that it proposes to exclude. For
each category, the agency must pro-
vide a reasonable justification that fol-
low-up is not cost-effective; a formal
cost/benefit analysis is not required.

(c) If an agency receives an item of
unemployment compensation informa-
tion from the Internal Revenue Service
or earnings information from SSA that
duplicates an item of information pre-
viously received from another source
and followed up, the agency may ex-
clude that information item without
justification.

(d) An agency may submit a follow-
up plan or alter its plan at any time by
notifying the Secretary and submitting
the necessary justification. The Sec-
retary approves or disapproves cat-
egories of items to be excluded under
the plan within 60 days of its submis-
sion. The categories approved by the
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Secretary constitute an approved agen-
cy follow-up plan for IEVS.

[54 FR 8742, Mar. 2, 1989]

§ 435.955 Additional requirements re-
garding information released by a
Federal agency.

(a) Unless waived under paragraph (d)
of this section, based on information
received from a computerized data
match in which information on an indi-
vidual is provided to the agency by a
Federal agency, the agency may not
terminate, deny, suspend, or reduce
medical assistance to that individual
until it has taken appropriate steps to
verify the information independently.
The agency must independently verify
information relating to—

(1) The amount of the income and re-
source that generated the income in-
volved;

(2) Whether the applicant or recipient
actually has (or had) access to the re-
source or income (or both) for his or
her own use;

(3) The period or periods when the in-
dividual actually has (or had) access to
the resource or income or both.

(b) The agency must verify the infor-
mation by either

(1) Requesting the entity from which
the information originally came to ver-
ify the fact and amount of income or
resource; or

(2) Sending the applicant or recipient
a letter informing that individual of
the information received and asking
him or her to respond within a speci-
fied period. The letter must clearly ex-
plain the information the agency has
and its possible relevance to the indi-
vidual’s past or future eligibility, and
be as neutral in tone as possible.

(c)(1) If the original source of the in-
come or resource or the applicant or
recipient verifies the information, and
the agency intends to reduce, suspend,
terminate or deny medical assistance
based on the information, the agency
must send the applicant or recipient a
notice of the action to be taken and in-
clude information on the right to ap-
peal and opportunity for a hearing
under §§ 431.200 through 431.246 of this
chapter (see also § 435.912 and § 435.919).

(2) If the applicant or recipient fails
to respond after reasonable attempts to

contact him or her, the agency must
proceed to deny, terminate, reduce or
suspend medical assistance based on
the applicant’s or recipient’s failure to
cooperate.

(3) If the applicant or recipient dis-
putes the information, the agency
must obtain evidence (from the source
of the data, applicant, recipient, or
otherwise) to substantiate any nega-
tive case action it may take.

(d) The independent verification re-
quirement concerning a category of
data received from a Federal benefit
agency may be waived if the Federal
agency’s Data Integrity Board ap-
proves the waiver. The Federal benefit
agency involved in the data exchange
will develop the request by petitioning
its Data Integrity Board for a waiver of
independent verification by a Medicaid
State agency. The State agency must
furnish the Federal agency with any
information it needs to seek the Data
Integrity Board’s approval of the waiv-
er.

(e) In accordance with the Federal
agency’s procedures, the agency must
provide data on the costs and benefits
of the matching program to the Fed-
eral agency from which it receives in-
formation on individuals.

(f) In accordance with the Federal
agency’s procedures, the agency must
certify to the Federal agency that it
will not take adverse action against an
individual until the information has
been independently verified and until
10 days (or sooner if permitted by
§ 431.213 or § 431.214) after the individual
has been notified of the findings and
given an opportunity to contest.

(g) In accordance with the Federal
agency’s procedures for renewals of
matching programs, the agency must
certify to the Federal agency that the
terms of the agreement have been fol-
lowed.

[59 FR 4255, Jan. 31, 1994]

§ 435.960 Standardized formats for fur-
nishing and obtaining information
to verifying income and eligibility.

(a) The agency must maintain for all
applicants and recipients within an
agency file the SSN, surname and
other data elements in a format that at
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a minimum allows the agency to fur-
nish and to obtain eligibility and in-
come information from the agencies or
programs referenced in § 435.945(b) and
§ 435.948(a).

(b) The format to be used will be pre-
scribed by—

(1) HCFA when the agency furnishes
information to, or requests informa-
tion from, any Federal or State agen-
cy, except SSA and the Internal Reve-
nue Service as specified in paragraphs
(b) (2) and (3), respectively;

(2) The Commissioner of Social Secu-
rity when the agency requests informa-
tion from SSA; and

(3) The Commissioner of Internal
Revenue when the agency requests in-
formation from the Internal Revenue
Service.

[52 FR 5977, Feb. 27, 1987]

§ 435.965 Delay of effective date.
(a) If the agency submits, by May 29,

1986, a plan describing a good faith ef-
fort to come into compliance with the
requirements of section 1137 of the Act
and of §§ 435.910 and 435.940 through
435.960 of this subpart, the Secretary
may, after consultation with the Sec-
retary of Agriculture and the Sec-
retary of Labor, grant a delay in the ef-
fective date of §§ 435.910 and 435.940
through 435.960, but not beyond Sep-
tember 30, 1986.

(b) The Secretary may not grant a
delay of the effective date of section
1137(c) of the Act, which is imple-
mented by § 435.955 (a) and (c). (The pro-
visions of these statutory and regula-
tion sections require the agency to fol-
low certain procedures before taking
any adverse actions based on informa-
tion from the Internal Revenue Service
concerning unearned income.)

Subpart K—Federal Financial
Participation

§ 435.1000 Scope.
This subpart specifies when, and the

extent to which, FFP is available in ex-
penditures for determining eligibility
and for Medicaid services to individ-
uals determined eligible under this
part, and prescribes limitations and
conditions on FFP for those expendi-
tures.

FFP IN EXPENDITURES FOR DETERMIN-
ING ELIGIBILITY AND PROVIDING SERV-
ICES

§ 435.1001 FFP for administration.

(a) FFP is available in the necessary
administrative costs the State incurs
in determining and redetermining Med-
icaid eligibility and in providing Med-
icaid to eligible individuals.

(b) Administrative costs include any
costs incident to an eye examination or
medical examination to determine
whether an individual is blind or dis-
abled.

§ 435.1002 FFP for services.

(a) Except for the limitations and
conditions specified in §§ 435.1007 and
435.1008, FFP is available in expendi-
tures for Medicaid services for all re-
cipients whose coverage is required or
allowed under this part.

(b) FFP is available in expenditures
for services provided to recipients who
were eligible for Medicaid in the month
in which the medical care or services
were provided except that, for recipi-
ents who establish eligibility for Med-
icaid by deducting incurred medical ex-
penses from income, FFP is not avail-
able for expenses that are the recipi-
ent’s liability. (See § 435.914 and § 436.901
of this subchapter for regulations on
retroactive eligibility for Medicaid.)

[43 FR 45204, Sept. 29, 1978, as amended at 44
FR 17939, Mar. 23, 1979]

§ 435.1003 FFP for redeterminations.

(a) If the Social Security Administra-
tion (SSA) notifies an agency that a re-
cipient has been determined ineligible
for SSI, FFP is available in Medicaid
expenditures for services to the recipi-
ent as follows:

(1) If the agency receives the SSA no-
tice by the 10th day of the month, FFP
is available under this section only
through the end of the month unless
the recipient requests a hearing under
subpart E, part 431 of this subchapter.

(2) If the agency receives the SSA no-
tice after the 10th day of the month,
FFP is available only through the end
of the following month, unless the re-
cipient requests a hearing under sub-
part E, part 431 of this subchapter.
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(3) If a recipient requests a hearing,
FFP is available as specified in subpart
E, part 431 of this subchapter.

(b) The agency must take prompt ac-
tion to determine eligibility after re-
ceiving the SSA notice.

(c) When a change in Federal law af-
fects the eligibility of substantial num-
bers of Medicaid recipients, the Sec-
retary may waive the otherwise appli-
cable FFP requirements and redeter-
mination time limits of this section, in
order to provide a reasonable time to
complete such redeterminations. The
Secretary will designate an additional
amount of time beyond that allowed
under paragraphs (a) and (b) of this sec-
tion, within which FFP will be avail-
able, to perform large numbers of re-
determinations arising from a change
in Federal law.

[43 FR 45204, Sept. 29, 1978, as amended at 44
FR 17939, Mar. 23, 1979; 62 FR 1685, Jan. 13,
1997]

§ 435.1004 Recipients overcoming cer-
tain conditions of eligibility.

(a) FFP is available, as specified in
paragraph (b) of this section, in ex-
penditures for services provided to re-
cipients who are overcoming certain
eligibility conditions, including blind-
ness, disability, continued absence or
incapacity of a parent, or unemploy-
ment of a parent.

(b) FFP is available for a period not
to exceed—

(1) The period during which a recipi-
ent of AFDC, SSI or an optional State
supplement continues to receive cash
payments while these conditions are
being overcome; or

(2) For recipients eligible for Medic-
aid only and recipients of AFDC, SSI or
an optional State supplement who do
not continue to receive cash payments,
the second month following the month
in which the recipient’s Medicaid eligi-
bility would have been terminated.

[43 FR 45204, Sept. 29, 1978, as amended at 45
FR 24887, Apr. 11, 1980]

LIMITATIONS ON FFP

§ 435.1005 Recipients in institutions el-
igible under a special income stand-
ard.

For recipients in institutions whose
Medicaid eligibility is based on a spe-

cial income standard established under
§ 435.236, FFP is available in expendi-
tures for services provided to those in-
dividuals only if their income before
deductions, as determined by SSI budg-
et methodology, does not exceed 300
percent of the SSI benefit amount pay-
able under section 1611(b)(1) of the Act
to an individual in his own home who
has no income or resources.

[58 FR 4933, Jan. 19, 1993]

§ 435.1006 Recipients of optional State
supplements only.

FFP is available in expenditures for
services provided to individuals receiv-
ing optional State supplements but not
receiving SSI, if their income before
deductions, as determined by SSI budg-
et methodology, does not exceed 300
percent of the SSI benefit amount pay-
able under section 1611(b)(1) of the Act
to an individual who has no income and
resources.

[45 FR 24887, Apr. 11, 1980]

§ 435.1007 Categorically needy, medi-
cally needy, and qualified Medicare
beneficiaries.

(a) FFP is available in expenditures
for covered services provided to cat-
egorically needy recipients, medically
needy recipients, and qualified Medi-
care beneficiaries, subject to the re-
strictions contained in subpart K of
this part and as provided in paragraphs
(b) and (e) of this section. However, the
restrictions listed in paragraphs (b)
and (e) of this section do not apply to
expenditures for medical assistance
made on behalf of qualified Medicare
beneficiaries under section 1905(p) of
the Act; individuals receiving Medicaid
as categorically needy under section
1902(a)(10)(A)(i) (I), (II), (III), (IV), (V),
(VI), or (VII) and section
1902(a)(10)(A)(ii) (I), (IX), or (X) of the
Act; individuals who are eligible to re-
ceive benefits (or would be eligible for
those benefits if they were not in a
medical institution); and any individ-
uals deemed to be members of the
groups identified in this sentence.

(b) Except as provided in paragraphs
(c) and (d) of this section, FFP is not
available in State expenditures for in-
dividuals (including the medically
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needy) whose annual income after de-
ductions specified in § 435.831 (a) and (c)
does not exceed the following amounts,
rounded to the next higher multiple of
$100.

(1) For individuals, 1331⁄3 percent of
the highest money payment amount
most frequently made to one-person
families without income and resources
under the State’s AFDC plan.

(2) For couples and families of two or
more, 1331⁄3 percent of the highest
money payment most frequently made
under the State’s AFDC plan to a fam-
ily of the same size without income
and resources. If the State’s AFDC plan
specifies a maximum family size be-
yond where there is no increase in ben-
efits, the medically needy income lev-
els for families whose size exceeds that
maximum will be determined by adding
an amount for each family member
over the maximum size. These amounts
must be reasonably related to the
amounts by which the State’s AFDC
plan increases benefits for additional
family members in families below the
maximum size.

(c) In the case of a family consisting
only of two individuals, both of whom
are adults and at least one of whom is
aged, blind, or disabled, the State of
California may use the amount of the
AFDC payment most frequently made
to a family of one adult and two chil-
dren for purposes of computing the
1331⁄3 percent limitation (under the au-
thority of section 4106 of Public Law
100–230).

(d) For purposes of paragraph (b)(1) of
this section, a State that as of June 1,
1989, has in its State plan (as defined in
section 2373(c)(5) of Public Law 98–369
as amended by section 9 of Public Law
100–93) an amount for individuals that
was reasonably related to 1331⁄3 percent
of the highest amount of AFDC which
would ordinarily be paid to a family of
two without income or resources may
use an amount based upon a reasonable
relationship to such an AFDC standard
for a family of two.

(e) FFP is not available in expendi-
tures for services provided to categori-
cally needy and medically needy recipi-
ents subject to the FFP limits if their
annual income, after the cash assist-
ance income deductions are applied and
before the less restrictive income de-

ductions under § 435.601(c) are applied,
exceeds the 1331⁄3 percent limitation de-
scribed under paragraphs (b), (c), and
(d) of this section.

[58 FR 4933, Jan. 19, 1993]

§ 435.1008 Institutionalized individ-
uals.

(a) FFP is not available in expendi-
tures for services provided to—

(1) Individuals who are inmates of
public institutions as defined in
§ 435.1009; or

(2) Individuals under age 65 who are
patients in an institution for mental
diseases unless they are under age 22
and are receiving inpatient psychiatric
services under § 440.160 of this sub-
chapter.

(b) The exclusion of FFP described in
paragraph (a) of this section does not
apply during that part of the month in
which the individual is not an inmate
of a public institution or a patient in
an institution for tuberculosis or men-
tal diseases.

(c) An individual on conditional re-
lease or convalescent leave from an in-
stitution for mental diseases is not
considered to be a patient in that insti-
tution. However, such an individual
who is under age 22 and has been re-
ceiving inpatient psychiatric services
under § 440.160 of this subchapter is con-
sidered to be a patient in the institu-
tion until he is unconditionally re-
leased or, if earlier, the date he reaches
age 22.

[43 FR 45204, Sept. 29, 1978, as amended at 50
FR 13199, Apr. 3, 1985; 50 FR 38811, Sept. 25,
1985]

§ 435.1009 Definitions relating to insti-
tutional status.

For purposes of FFP, the following
definitions apply:

Active treatment in intermediate care
facilities for the mentally retarded means
treatment that meets the requirements
specified in the standard concerning
active treatment for intermediate care
facilities for persons with mental re-
tardation under § 483.440(a) of this sub-
chapter.

Child-care institution means a non-
profit private child-care institution, or
a public child-care institution that ac-
commodates no more than twenty-five
children, which is licensed by the State
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in which it is situated, or has been ap-
proved by the agency of the State re-
sponsible for licensing or approval of
institutions of this type, as meeting
the standards established for licensing.
The term does not include detention fa-
cilities, forestry camps, training
schools or any other facility operated
primarily for the detention of children
who are determined to be delinquent.

In an institution refers to an individ-
ual who is admitted to live there and
receive treatment or services provided
there that are appropriate to his re-
quirements.

Inmate of a public institution means a
person who is living in a public institu-
tion. An individual is not considered an
inmate if—

(a) He is in a public educational or
vocational training institution for pur-
poses of securing education or voca-
tional training; or

(b) He is in a public institution for a
temporary period pending other ar-
rangements appropriate to his needs.

Inpatient means a patient who has
been admitted to a medical institution
as an inpatient on recommendation of
a physician or dentist and who—

(1) Receives room, board and profes-
sional services in the institution for a
24 hour period or longer, or

(2) Is expected by the institution to
receive room, board and professional
services in the institution for a 24 hour
period or longer even though it later
develops that the patient dies, is dis-
charged or is transferred to another fa-
cility and does not actually stay in the
institution for 24 hours.

Institution means an establishment
that furnishes (in single or multiple fa-
cilities) food, shelter, and some treat-
ment or services to four or more per-
sons unrelated to the proprietor.

Institution for mental diseases means a
hospital, nursing facility, or other in-
stitution of more than 16 beds that is
primarily engaged in providing diag-
nosis, treatment or care of persons
with mental diseases, including medi-
cal attention, nursing care and related
services. Whether an institution is an
institution for mental diseases is deter-
mined by its overall character as that
of a facility established and main-
tained primarily for the care and treat-
ment of individuals with mental dis-

eases, whether or not it is licensed as
such. An institution for the mentally
retarded is not an institution for men-
tal diseases.

Institution for the mentally retarded or
persons with related conditions means an
institution (or distinct part of an insti-
tution) that—

(a) Is primarily for the diagnosis,
treatment, or rehabilitation of the
mentally retarded or persons with re-
lated conditions; and

(b) Provides, in a protected residen-
tial setting, ongoing evaluation, plan-
ning, 24-hour supervision, coordination,
and integration of health or rehabilita-
tive services to help each individual
function at his greatest ability.

Institution for tuberculosis means an
institution that is primarily engaged
in providing diagnosis, treatment, or
care of persons with tuberculosis, in-
cluding medical attention, nursing
care, and related services. Whether an
institution is an institution for tuber-
culosis is determined by its overall
character as that of a facility estab-
lished and maintained primarily for
the care and treatment of tuberculosis,
whether or not it is licensed as such.

Medical institution means an institu-
tion that—

(a) Is organized to provide medical
care, including nursing and convales-
cent care;

(b) Has the necessary professional
personnel, equipment, and facilities to
manage the medical, nursing, and
other health needs of patients on a con-
tinuing basis in accordance with ac-
cepted standards;

(c) Is authorized under State law to
provide medical care; and

(d) Is staffed by professional person-
nel who are responsible to the institu-
tion for professional medical and nurs-
ing services. The services must include
adequate and continual medical care
and supervision by a physician; reg-
istered nurse or licensed practical
nurse supervision and services and
nurses’ aid services, sufficient to meet
nursing care needs; and a physician’s
guidance on the professional aspects of
operating the institution.

Outpatient means a patient of an or-
ganized medical facility or distinct
part of that facility who is expected by
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the facility to receive, and who does re-
ceive, professional services for less
than a 24-hour period regardless of the
hour of admission, whether or not a
bed is used or whether or not the pa-
tient remains in the facility past mid-
night.

Patient means an individual who is
receiving needed professional services
that are directed by a licensed practi-
tioner of the healing arts toward main-
tenance, improvement, or protection of
health, or lessening of illness, disabil-
ity, or pain.

Persons with related conditions means
individuals who have a severe, chronic
disability that meets all of the follow-
ing conditions:

(a) It is attributable to—
(1) Cerebral palsy or epilepsy; or
(2) Any other condition, other than

mental illness, found to be closely re-
lated to mental retardation because
this condition results in impairment of
general intellectual functioning or
adaptive behavior similar to that of
mentally retarded persons, and re-
quires treatment or services similar to
those required for these persons.

(b) It is manifested before the person
reaches age 22.

(c) It is likely to continue indefi-
nitely.

(d) It results in substantial func-
tional limitations in three or more of
the following areas of major life activ-
ity:

(1) Self-care.
(2) Understanding and use of lan-

guage.
(3) Learning.
(4) Mobility.
(5) Self-direction.
(6) Capacity for independent living.
Public institution means an institu-

tion that is the responsibility of a gov-
ernmental unit or over which a govern-
mental unit exercises administrative
control. The term ‘‘public institution’’
does not include

(a) A medical institution as defined
in this section;

(b) An intermediate care facility as
defined in §§ 440.140 and 440.150 of this
chapter;

(c) A publicly operated community
residence that serves no more than 16
residents, as defined in this section; or

(d) A child-care institution as defined
in this section with respect to

(1) Children for whom foster care
maintenance payments are made under
title IV–E of the Act; and

(2) Children receiving AFDC—foster
care under title IV–A of the Act.

Publicly operated community residence
that serves no more than 16 residents is
defined in 20 CFR 416.231(b)(6)(i). A
summary of that definition is repeated
here for the information of readers.

(a) In general, a publicly operated
community residence means—

(1) It is publicly operated as defined
in 20 CFR 416.231(b)(2).

(2) It is designed or has been changed
to serve no more than 16 residents and
it is serving no more than 16; and

(3) It provides some services beyond
food and shelter such as social services,
help with personal living activities, or
training in socialization and life skills.
Occasional medical or remedial care
may also be provided as defined in 45
CFR 228.1; and

(b) A publicly operated community
residence does not include the follow-
ing facilities, even though they accom-
modate 16 or fewer residents:

(1) Residential facilities located on
the grounds of, or immediately adja-
cent to, any large institution or mul-
tiple purpose complex.

(2) Educational or vocational train-
ing institutions that primarily provide
an approved, accredited, or recognized
program to individuals residing there.

(3) Correctional or holding facilities
for individuals who are prisoners, have
been arrested or detained pending dis-
position of charges, or are held under
court order as material witnesses or ju-
veniles.

(4) Hospitals, nursing facilities, and
intermediate care facilities for the
mentally retarded.

[43 FR 45204, Sept. 29, 1978, as amended at 47
FR 28655, July 1, 1982; 47 FR 31532, July 20,
1982; 51 FR 19181, May 28, 1986; 52 FR 47934,
Dec. 17, 1987; 53 FR 657, Jan. 11, 1988; 53 FR
20495, June 3, 1988; 56 FR 8854, Mar. 1, 1991; 56
FR 23022, May 20, 1991; 59 FR 56233, Nov. 10,
1994]
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REQUIREMENTS FOR STATE
SUPPLEMENTS

§ 435.1010 Requirement for mandatory
State supplements.

(a) Except as specified in paragraph
(b) of this section, FFP is not available
in Medicaid expenditures in any quar-
ter in which the State does not have in
effect an agreement with the Secretary
under section 212 of Pub. L. 93–66 (July
9, 1973) for minimum mandatory State
supplements of the basic SSI benefit.

(b) This section does not apply to any
State that meets the conditions of sec-
tion 212(f) of Pub. L. 93–66.

§ 435.1011 Requirement for mainte-
nance of optional State supplement
expenditures.

(a) This section applies to States
that make optional State supplement
payments under section 1616(a) of the
Act and mandatory supplement pay-
ments under section 212(a) of Pub. L.
93–66.

(b) FFP in Medicaid expenditures is
not available during any period in
which the State does not have in effect
an agreement with the Secretary under
section 1618 of the Act to maintain its
supplementary payments.

[43 FR 45204, Sept. 29, 1978, as amended at 55
FR 48609, Nov. 21, 1990]

PART 436—ELIGIBILITY IN GUAM,
PUERTO RICO, AND THE VIRGIN
ISLANDS

Subpart A—General Provisions and
Definitions

Sec.
436.1 Purpose and applicability.
436.2 Basis.
436.3 Definitions and use of terms.
436.10 State plan requirements.

Subpart B—Mandatory Coverage of the
Categorically Needy

436.100 Scope.
436.110 Individuals receiving cash assist-

ance.
436.111 Individuals who are not eligible for

cash assistance because of a requirement
not applicable under Medicaid.

436.112 Individuals who would be eligible for
cash assistance except for increased
OASDI under Pub. L. 92–336 (July 1, 1972).

436.114 Individuals deemed to be receiving
AFDC.

436.116 Families terminated from AFDC be-
cause of increased earnings or hours of
employment.

436.118 Children for whom adoption assist-
ance or foster care maintenance pay-
ments are made.

436.120 Qualified pregnant women and chil-
dren who are not qualified family mem-
bers.

436.121 Qualified family members.
436.122 Pregnant women eligible for ex-

tended coverage.
436.124 Newborn children.
436.128 Coverage for certain aliens.

Subpart C—Options for Coverage as
Categorically Needy

436.200 Scope.
436.201 Individuals included in optional

groups.

OPTIONS FOR COVERAGE OF FAMILIES AND
CHILDREN AND AGED, BLIND, AND DISABLED
INDIVIDUALS, INCLUDING PREGNANT WOMEN

436.210 Individuals who meet the income
and resource requirements of the cash as-
sistance programs.

436.211 Individuals who would be eligible for
cash assistance if they were not in medi-
cal institutions.

436.212 Individuals who would be eligible for
cash assistance if the State plan for
OAA, AFDC, AB, APTD, or AABD were
as broad as allowed under the Act.

436.217 Individuals receiving home and com-
munity-based services.

436.220 Individuals who would meet the in-
come and resource requirements under
AFDC if child care costs were paid from
earnings.

436.222 Individuals under age 21 who meet
the income and resource requirements of
AFDC.

436.224 Individuals under age 21 who are
under State adoption assistance agree-
ments.

OPTIONS FOR COVERAGE OF THE AGED, BLIND,
AND DISABLED

436.230 Essential spouses of aged, blind, or
disabled individuals receiving cash as-
sistance.

Subpart D—Optional Coverage of the
Medically Needy

436.300 Scope.
436.301 General rules.
436.308 Medically needy coverage of individ-

uals under age 21.
436.310 Medically needy coverage of speci-

fied relatives.
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