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management programs. Nevertheless,
Federal authority exists for specified
purposes while State authority regard-
ing fish and resident wildlife remains
the comprehensive backdrop applicable
in the absence of specific, overriding
Federal law.

(b) The Secretary of the Interior reaf-
firms that fish and wildlife must be
maintained for their ecological, cul-
tural, educational, historical, aes-
thetic, scientific, recreational, eco-
nomic, and social values to the people
of the United States, and that these re-
sources are held in public trust by the
Federal and State governments for the
benefit of present and future genera-
tions of Americans. Because fish and
wildlife are fundamentally dependent
upon habitats on private and public
lands managed or subject to adminis-
tration by many Federal and State
agencies, and because provisions for
the protection, maintenance and en-
hancement of fish and wildlife and the
regulation for their use are established
in many laws and regulations involving
a multitude of Federal and State ad-
ministrative structures, the effective
stewardship of fish and wildlife re-
quires the cooperation of the several
States and the Federal Government.

(c) It is the intent of the Secretary to
strengthen and support, to the maxi-
mum legal extent possible, the mis-
sions of the States! and the Depart-
ment of the Interior to conserve and
manage effectively the nation’s fish
and wildlife. It is, therefore, important
that a Department of the Interior Fish
and Wildlife Policy be implemented to
coordinate and facilitate the efforts of
Federal and State agencies in the at-
tainment of this objective.

§24.2 Purpose.

(a) The purpose of the Department of
the Interior Fish and Wildlife Policy is
to clarify and support the broad au-

1“States’” refers to all of the several
States, the District of Columbia, the Com-
monwealth of Puerto Rico, American Samoa,
the Virgin Islands, Guam, the Trust Terri-
tory of the Pacific Islands, the Common-
wealth of Northern Mariana Islands and
other territorial possessions, and the con-
stituent units of government upon which
these entities may have conferred authori-
ties related to fish and wildlife matters.

§24.3

thorities and responsibilities of Fed-
eral 2 and State agencies responsible for
the management of the nation’s fish
and wildlife and to identify and pro-
mote cooperative agency management
relationships which advance scientif-
ically-based resource management pro-
grams. This policy is intended to reaf-
firm the basic role of the States in fish
and resident wildlife management, es-
pecially where States have primary au-
thority and responsibility, and to fos-
ter improved conservation of fish and
wildlife.

(b) In developing and implementing
this policy, this Department will be
furthering the manifest Congressional
policy of Federal-State cooperation
that pervades statutory enactments in
the area of fish and wildlife conserva-
tion. Moreover, in recognition of the
scope of its activities in managing hun-
dreds of millions of acres of land within
the several States, the Department of
the Interior will continue to seek new
opportunities to foster a ‘‘good neigh-
bor” policy with the States.

§24.3 General
ciples.

(@) In general the States possess
broad trustee and police powers over
fish and wildlife within their borders,
including fish and wildlife found on
Federal lands within a State. Under
the Property Clause of the Constitu-
tion, Congress is given the power to
“make all needful Rules and Regula-
tions respecting the Territory or other
Property belonging to the United
States.”” In the exercise of power under
the Property Clause, Congress may
choose to preempt State management
of fish and wildlife on Federal lands
and, in circumstances where the exer-
cise of power under the Commerce
Clause is available, Congress may
choose to establish restrictions on the
taking of fish and wildlife whether or
not the activity occurs on Federal
lands, as well as to establish restric-
tions on possessing, transporting, im-
porting, or exporting fish and wildlife.

jurisdictional prin-

2Hereinafter, the Bureau of Reclamation,
Bureau of Land Management, Fish and Wild-
life Service, and National Park Service will
be referred to collectively as ‘‘Federal agen-
cies.”
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§24.4

Finally, a third source of Federal con-
stitutional authority for the manage-
ment of fish and wildlife is the treaty
making power. This authority was first
recognized in the negotiation of a mi-
gratory bird treaty with Great Britain
on behalf of Canada in 1916.

(b) The exercise of Congressional
power through the enactment of Fed-
eral fish and wildlife conservation stat-
utes has generally been associated with
the establishment of regulations more
restrictive than those of State law. The
power of Congress respecting the tak-
ing of fish and wildlife has been exer-
cised as a restrictive regulatory power,
except in those situations where the
taking of these resources is necessary
to protect Federal property. With these
exceptions, and despite the existence of
constitutional power respecting fish
and wildlife on Federally owned lands,
Congress has, in fact, reaffirmed the
basic responsibility and authority of
the States to manage fish and resident
wildlife on Federal lands.

(c) Congress has charged the Sec-
retary of the Interior with responsibil-
ities for the management of certain
fish and wildlife resources, e.g., endan-
gered and threatened species, migra-
tory birds, certain marine mammals,
and certain aspects of the management
of some anadromous fish. However,
even in these specific instances, with
the limited exception of marine mam-
mals, State jurisdiction remains con-
current with Federal authority.

§24.4 Resource management and pub-
lic activities on Federal lands.

(a) The four major systems of Federal
lands administered by the Department
of the Interior are lands administered
by the Bureau of Reclamation, Bureau
of Land Management, units of the Na-
tional Wildlife Refuge System and na-
tional fish hatcheries, and units of the
National Park System.

(b) The Bureau of Reclamation with-
draws public lands and acquires non-
Federal lands for construction and op-
eration of water resource development
projects within the 17 Western States.
Recreation and conservation or en-
hancement of fish and wildlife re-
sources are often designated project
purposes. General authority for Rec-
lamation to modify project structures,

43 CFR Subtitle A (10-1-97 Edition)

develop facilities, and acquire lands to
accommodate fish and wildlife re-
sources is given to the Fish and Wild-
life Coordination Act of 1946, as amend-
ed (16 U.S.C. 661-667e). That act further
provides that the lands, waters and fa-
cilities designated for fish and wildlife
management purposes, in most in-
stances, should be made available by
cooperative agreement to the agency
exercising the administration of these
resources of the particular State in-
volved. The Federal Water Project
Recreation Act of 1965, as amended,
also directs Reclamation to encourage
non-Federal public bodies to admin-
ister project land and water areas for
recreation and fish and wildlife en-
hancement. Reclamation withdrawal,
however, does not enlarge the power of
the United States with respect to man-
agement of fish and resident wildlife
and, except for activities specified in
Section 111.3 above, basic authority and
responsibility for management of fish
and resident wildlife on such lands re-
mains with the State.

(c) BLM-administered lands comprise
in excess of 300 million acres that sup-
port significant and diverse popu-
lations of fish and wildlife. Congress in
the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq.)
directed that non-wilderness BLM
lands be managed by the Secretary
under principles of multiple use and
sustained yield, and for both wilderness
and non-wilderness lands explicitly
recognized and reaffirmed the primary
authority and responsibility of the
States for management of fish and resi-
dent wildlife on such lands. Concomi-
tantly, the Secretary of the Interior is
charged with the responsibility to
manage non-wilderness BLM lands for
multiple uses, including fish and wild-
life conservation. However, this au-
thority to manage lands for fish and
wildlife values is not a preemption of
State jurisdiction over fish and wild-
life. In exercising this responsibility
the Secretary is empowered to close
areas to hunting, fishing or trapping
for specified reasons viz., public safety,
administration, or compliance with
provisions of applicable law. The clo-
sure authority of the Secretary is thus
a power to close areas to particular ac-
tivities for particular reasons and does
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