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that one concern has control, or potential
control, of the other concern.

(10) Affiliation under joint venture arrange-
ments. (i) A joint venture for size determina-
tion purposes is an association of concerns or
individuals (or both), with interests in any
degree or proportion, formed by contract, ex-
press or implied, to engage in and carry out
a single, specific business venture for joint
profit for which purpose they combine their
efforts, property, money, skill and knowl-
edge, but not on a continuing or permanent
basis for conducting business generally. The
determination whether an entity is a joint
venture is based upon the facts of the busi-
ness operation, regardless of how the busi-
ness operation may be designated by the par-
ties involved. An agreement to share profits/
losses proportionate to each party’s con-
tribution to the business operation is a sig-
nificant factor in determining whether the
business operation is a joint venture.

(ii) The parties to a joint venture are con-
sidered to be affiliated with each other.

(11) Exclusion from affiliation coverage. For
purposes of paragraphs (b) and (d) of this sec-

tion, Indian tribes or Alaska Regional or Vil-
lage Corporations organized pursuant to the
Alaska Native Claims Settlement Act (43
U.S.C. 1601 et seq.), or entities owned and
controlled by such tribes or corporations, are
not considered affiliates of an applicant (or
licensee) that is owned and controlled by
such tribes, corporations or entities, and
that otherwise complies with the require-
ments of paragraphs (b), except that gross
revenues derived from gaming activities con-
ducted by affiliated entities pursuant to the
Indian Gaming Regulatory Act (25 U.S.C.
2701 et seq.) will be counted in determining
such applicant’s (or licensee’s) compliance
with the financial requirements of paragraph
(b) of this section, unless such applicant es-
tablishes that it will not receive a substan-
tial unfair competitive advantage because
significant legal constraints restrict the ap-
plicant’s ability to access such gross reve-
nues.

[62 FR 23172, Apr. 29, 1997, as amended at 62
FR 28375, May 23, 1997]
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