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AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36353, July 31, 1991, unless
otherwise noted.

219.000 Scope of part.
This part also implements 10 U.S.C.

2323, which sets a goal for DoD for each
of fiscal years 1987 through 2000 to—

(1) Award five percent of contract
and subcontract dollars to small dis-
advantaged business (SDB) concerns,
historically black colleges and univer-
sities (HBCUs), and minority institu-
tions (MIs) (See part 226 for policy/pro-
cedures on HBCU/MIs); and

(2) Maximize the number of such en-
tities in DoD contracting and sub-
contracting.

[56 FR 36353, July 31, 1991, as amended at 59
FR 27670, May 27, 1994]

219.001 Definitions.
The definition of small disadvantaged

business concern to be used for DoD con-
tracts is in the provision at 252.219–7000
and is more restrictive than the defini-
tion in FAR 19.001.

Subpart 219.2—Policies

219.201 General policy.
(a) The DoD will use the section 8(a)

program, small disadvantaged business
set asides and evaluation preferences,
advance payments, outreach, and tech-
nical assistance to meet its five per-
cent goal for contract and subcontract
awards to small disadvantaged busi-
nesses.

(c)(2) For the defense agencies, the
director of the Office of Small and Dis-
advantaged Business Utilization shall
be appointed by, be responsible to, and
report directly to the director deputy
director of the defense agency.

(7) The responsibility for assigning
small business technical advisors is

delegated to the head of the contract-
ing activity.

(9) Contracting activity small busi-
ness specialists perform this function
by—

(A) Reviewing and making rec-
ommendations for all acquisitions over
$10,000, except small business-small
purchase set-asides;

(B) Making the review before issue of
the solicitation or contract modifica-
tion and documenting it on DD Form
2579, Small Business Coordination
Record;

(C) Referring recommendations
which have been rejected by the con-
tracting officer to the Small Business
Administration (SBA) procurement
center representative. However, in the
case of a rejected small disadvantaged
business set-aside recommendation or
if an SBA representative is not as-
signed or available, the specialist re-
fers the matter to the specialist’s ap-
pointing authority.

(d) Contracting and contract admin-
istration activities appoint small busi-
ness specialists as directed by DoDD
4205.1, DoD Small Business and Small
Disadvantaged Business Utilization
Programs. Specialists—

(i) Report directly and are respon-
sible only to their appointing author-
ity;

(ii) Make sure that the contracting
activity takes the necessary actions to
implement small business, historically
black college and university/minority
institution, and labor surplus area pro-
grams;

(iii) Advise and assist contracting,
program manager, and requirements
personnel on all matters which affect
small businesses, historically black
colleges and universities or minority
institutions, and labor surplus area
concerns;

(iv) Aid, counsel, and assist small
business, small disadvantaged business,
historically black colleges and univer-
sities, and minority institutions by
providing—

(A) Advice concerning acquisition
procedures;

(B) Information regarding proposed
acquisitions; and

(C) Instructions on preparation of
proposals in the interpretation of
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standard clauses, representations, and
certifications;

(v) Maintain an outreach program
(including participation in Govern-
ment-industry conferences and re-
gional interagency small business
councils) designed to locate and de-
velop information on the technical
competence of small business, small
disadvantaged business concerns, his-
torically black colleges and univer-
sities, and minority institutions;

(vi) Ensure that financial assistance,
available under existing regulations, is
offered and also assist small business
concerns in obtaining payments under
their contracts, late payment, interest
penalties, or information on contrac-
tual payment provisions;

(vii) Provide assistance to contract-
ing officers in determining the need for
and acceptability of subcontracting
plans and assist administrative con-
tracting officers (see 219.706(a)(ii)) in
evaluating, monitoring, reviewing, and
documenting contract performance to
determine compliance with sub-
contracting plans; and

(viii) Recommend to the appointing
authority the activity’s small and dis-
advantaged business program goals, in-
cluding goal assignments to subordi-
nate contracting offices; monitor the
activity’s performance against these
goals; and recommend action to correct
reporting errors/deficiencies.

219.202 Specific policies.

219.202–1 Encouraging small business
participation in acquisitions.

The DoD will maximize the use of
small business concerns as planned pro-
ducers in the Industrial Readiness
Planning Program.

219.202–5 Data collection and report-
ing requirements.

Determine the premium percentage
to be entered in Item D4E of the Indi-
vidual Contract Action Report (DD
Form 350), (see 253.204–70), as follows —

(1) For small disadvantaged business
or historically black college and uni-
versity/minority institution set-asides,
divide the difference between the fair
market price and the award price by
the fair market price.

(2) For 219.7000 evaluation preference
awards, divide the difference between
the low responsive offer and the award
price by the low responsive offer.

(3) For 219.502–3 preferential consider-
ation awards, divide the difference be-
tween the award price on the non-set-
aside portion and the award price on
the set-aside portion by the award
price on the non-set-aside portion.

(b) Within 60 days after the end of
each fiscal year, departments and agen-
cies shall submit the report to the Sec-
retary of Defense, who will report to
the SBA on behalf of all DoD depart-
ments and agencies. Reports must in-
clude—

(i) Justification for failure to meet
goals established by the Office of the
Secretary of Defense; and

(ii) Planned actions for increasing
participation by such firms in future
contract awards.

Subpart 219.3—Determination of
Status as a Small Business
Concern

219.301 Representation by the offeror.
(a) A concern must qualify as a small

disadvantaged business (SDB) on the
date of submission of its initial offer
including price to be eligible for—

(i) Award under a small disadvan-
taged business set-aside;

(ii) Preferential consideration as an
SDB under a partial set-aside; or

(iii) An evaluation preference for
SDBs.

(b) The contracting officer shall pro-
test an offeror’s representation that it
is a small disadvantaged business con-
cern when—

(i) There is conflicting evidence;
(ii) The offeror represents that the

Small Business Administration pre-
viously determined the concern to be
non-disadvantaged; or

(iii) The offeror represents its owner-
ship as other than Black American,
Hispanic American, Native American
(including Indian tribes and Native Ha-
waiian organizations), Asian Pacific
American, or Subcontinent Asian
American, unless the offeror represents
that—

(A) It currently is in the Section 8(a)
program; or
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(B) Within the 6 months preceding
submission of its offer, the offeror was
determined by the Small Business Ad-
ministration to be socially and eco-
nomically disadvantaged, and no cir-
cumstances have changed to vary that
determination.

[56 FR 36353, July 31, 1991, as amended at 59
FR 22131, Apr. 29, 1994; 62 FR 2613, Jan. 17,
1997]

219.302 Protesting a small business
representation.

219.302–70 Protesting a small dis-
advantaged business representa-
tion.

This section applies to protests of a
small business concern’s status as so-
cially and economically disadvantaged.
Protests of a concern’s size are proc-
essed under FAR 19.302. Any offeror,
the contracting officer, or the Small
Business Administration (SBA) may
protest a concern’s representation of
disadvantaged status.

(a) An offeror may protest a con-
cern’s representation of disadvantaged
status by filing a protest with the con-
tracting officer. The protest—

(1) Must be filed within the times
specified in FAR 19.302(d)(1); and

(2) Must contain specific detailed evi-
dence supporting the basis of protest.

(b) The contracting officer or the
SBA may protest a concern’s represen-
tation of disadvantaged status at any
time.

(1) If a contracting officer’s protest is
based on information brought to his/
her attention by a party ineligible to
protest directly or ineligible to protest
under the timeliness standard, the con-
tracting officer must be persuaded by
the evidence presented before adopting
the grounds for protest as his or her
own.

(2) The SBA protests a concern’s rep-
resentation of disadvantaged status by
filing directly with its Office of Pro-
gram Eligibility and notifying the con-
tracting officer.

(c) The contracting officer shall re-
turn untimely protests to the
protestor. This includes protests filed
before bid opening or notification of
apparent successful offeror.

(d) Upon receipt of a timely protest,
the contracting officer shall withhold

award and forward the protest to the
SBA Office of Program Eligibility, Of-
fice of Minority Small Business and
Capitol Ownership Development, 409
3rd Street, SW., Washington, DC 20416.
Send SBA—

(1) The protest;
(2) The date the protest was received

and a determination of timeliness; and
(3) The date of bid opening or date on

which notification of apparent success-
ful offeror was sent to unsuccessful
offerors.

(e) Do not withhold award when—
(1) The contracting officer makes a

written determination that award
must be made to protect the public in-
terest; or

(2) The offeror represents that, with-
in the 6 months preceding submission
of its offer, the SBA has determined
the concern to be socially and eco-
nomically disadvantaged, and no cir-
cumstances have changed to vary that
determination.

(f) The SBA Director, Office of Pro-
gram Eligibility, will determine the
disadvantaged status of the challenged
offeror and notify the contracting offi-
cer, the challenged offeror, and the
protestor. Award may be made on the
basis of that determination. The deter-
mination is final for purposes of the in-
stant acquisition, unless—

(1) It is appealed; and
(2) The contracting officer receives

the appeal decision before award.
(g) If the contracting officer does not

receive an SBA determination within
15 working days after the SBA’s receipt
of the protest, the contracting officer
shall presume that the challenged
offeror is socially and economically
disadvantaged. Do not use the pre-
sumption as a basis for award without
first inquiring as to when a determina-
tion can be expected and waiting for
the determination, unless further delay
in award would be disadvantageous to
the Government.

(h) An SBA determination may be ap-
pealed by—

(1) The interested party whose pro-
test has been denied;

(2) The concern whose status was pro-
tested; or

(3) The contracting officer.
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The appeal must be filed with the
SBA’s Associate Administrator for Mi-
nority Small Business and Capital
Ownership Development within five
working days after receipt of the deter-
mination. If the contracting officer re-
ceives the SBA’s decision on the appeal
before award, the decision shall apply
to the instant acquisition. If the deci-
sion is received after award, it will
apply to future acquisitions.

[56 FR 36353, July 31, 1991, as amended at 62
FR 2613, Jan. 17, 1997]

219.304 Solicitation provisions.

(b) Use the provision at 252.219–7000,
Small Disadvantaged Business Concern
Representation (DoD Contracts) in-
stead of the provision at FAR 52.219–2,
Small Disadvantaged Business Concern
Representation.

Subpart 219.4—Cooperation With
the Small Business Administration

219.401 General.

(b) The contracting activity small
business specialist is the primary ac-
tivity focal point for interface with the
SBA.

Subpart 219.5—Set-Asides for
Small Business

219.501 General.

(g) This repetitive set-aside proce-
dure applies to DoD.

(S–70) When a product or service has
been acquired successfully by a con-
tracting office as a small disadvan-
taged business set-aside, all future re-
quirements of that office for that prod-
uct or service shall be acquired as
small disadvantaged business set-
asides, except those—

(1) Processed under small purchase
procedures; or

(2) For which the contracting officer
determines there is no reasonable ex-
pectation that the criteria for a small
disadvantaged business set-aside can be
met (see 219.502–2–70(a)).

EFFECTIVE DATE NOTE: At 60 FR 54955, Oct.
27, 1995, in § 219.501, (S–70) was stayed indefi-
nitely.

219.502 Setting aside acquisitions.

219.502–1 Requirements for setting
aside acquisitions.

Do not set aside acquisitions for—
(1) Supplies which were developed

and financed, in whole or in part, by
Canadian sources under the U.S.-Cana-
dian Defense Development Sharing
Program; or

(2) Architect-engineer services for
military construction or family hous-
ing projects of $85,000 or more (10
U.S.C. 2855), including indefinite deliv-
ery and indefinite quantity contracts if
the value of all anticipated orders is
expected to total $85,000 or more.

[58 FR 28465, May 13, 1993]

219.502–2 Total set-asides.
(a) Unless the contracting officer de-

termines that the criteria for set-aside
cannot be met, set aside for small busi-
ness concerns acquisitions for—

(i) Construction, including mainte-
nance and repairs, under $2 million;

(ii) Dredging under $1 million; and
(iii) Architect-engineer services for

military construction or family hous-
ing projects of under $85,000.

[58 FR 28465, May 13, 1993]

219.502–2–70 Total set-asides for small
disadvantaged business concerns.

(a) Except as provided in paragraphs
(b) and (c), the contracting officer shall
set aside an acquisition for small dis-
advantaged businesses when there is a
reasonable expectation that—

(1) Offers will be received from at
least two responsible small disadvan-
taged business (SDB) concerns who—

(i) Can comply with the FAR 52.219–14
limitations on subcontracting; or

(ii) In the case of an SDB regular
dealer owned by an Indian tribe, in-
cluding an Alaska Native Corporation,
will provide the supplies of a small
business for contracts awarded during
fiscal years 1994 and 1995, as provided in
section 8051 of Pub. L. 103–139 and sec-
tion 8012 of Pub. L. 103–335; or,

(iii) In the case of other SDB regular
dealers, will provide the supplies of
SDBs (except as provided in Alternate I
of the clause at 252.219–7002, Notice of
Small Disadvantaged Business Set-
Aside).
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(2) Award will be made at not more
than ten percent above fair market
price; and

(3) Scientific and/or technological
talent consistent with the demands of
the acquisition will be offered.

(b) Do not set aside acquisitions for
SDBs when—

(1) The product or service has been
successfully acquired as a small busi-
ness set-aside (see FAR 19.501(g));

(2) The acquisition is for construc-
tion, including maintenance and re-
pairs, and is under $2 million, or is for
dredging under $1 million;

(3) The acquisition is for architect-
engineer services or construction de-
sign for military construction projects,
without regard to dollar value;

(4) The acquisition is reserved for the
8(a) program;

(5) The acquisition is processed under
small purchase procedures; or

(6) The acquisition is for commissary
or exchange resale items.

(c) Pursuant to 10 U.S.C. 2323(g), the
Office of Small and Disadvantaged
Business Utilization, Office of the
Under Secretary of Defense (Acquisi-
tion & Technology), is responsible for
determining whether use of small dis-
advantaged business (SDB) set-asides
has caused a particular industry cat-
egory to bear a disproportionate share
of the contracts awarded by a particu-
lar contracting activity to achieve its
SDB goal. Upon making a determina-
tion that a particular industry is bear-
ing a disproportionate share, the
OUSD(A&T) SADBU shall limit the use
of total SDB set-asides in the affected
industry category, at the contracting
activity. This limitation shall not
apply to solicitations that already had
been synopsized as SDB set-asides. For-
ward requests for a determination
through agency channels to
OUSD(A&T) SADBU and include—

(1) The standard industrial (SIC)
code(s) affected;

(2) Supporting information to justify
the request, including dollars and per-
centages by the contracting activity,
under the affected SIC code(s) for the
previous two fiscal years and current
fiscal year to date for—

(i) Total awards;
(ii) Total awards to small businesses;
(iii) Total awards to SDBs; and

(iv) Awards to SDBs under the SDB
set-aside program.

(d) See 205.207(d) for information on
Commerce Business Daily synopsis.

[56 FR 36353, July 31, 1991, as amended at 59
FR 24959, May 13, 1994; 59 FR 27670, May 27,
1994; 60 FR 29498, June 5, 1995]

EFFECTIVE DATE NOTE: At 60 FR 54955, Oct.
27, 1995, § 219.502–2–70 was stayed indefinitely.

219.502–3 Partial set-asides.

When a portion of an acquisition is to
be set aside for small business con-
cerns, except acquisitions for com-
missary or exchange resale, the con-
tracting officer shall give small dis-
advantaged business concerns pref-
erential consideration by using the
procedures in 252.219–7001, Notice of
Partial Small Business Set-Aside with
Preferential Consideration for Small
Disadvantaged Business (SDB) Con-
cerns.

219.502–4 Methods of conducting set-
asides.

(b) Offers on a small disadvantaged
business (SDB) set-aside from concerns
that do not qualify as SDB concerns
shall be considered nonresponsive and
shall be rejected.

EFFECTIVE DATE NOTE: At 60 FR 54955, Oct.
27, 1995, § 219.502–4 was stayed indefinitely.

219.504 Set-aside program order of
precedence.

(b) The order of precedence for DoD is
(except see 219.803(c) and 226.71)—

(i) Total set-aside for small disadvan-
taged business concerns;

(ii) Total set-aside for small business
concerns;

(iii) Partial set-aside for small busi-
ness concerns with preferential consid-
eration for small disadvantaged busi-
ness concerns.

[56 FR 36353, July 31, 1991, as amended at 59
FR 12192, Mar. 16, 1994]

EFFECTIVE DATE NOTE: At 60 FR 54955, Oct.
27, 1995, in § 219.504, paragraph (b)(i) was
stayed indefinitely.

219.505 Rejecting Small Business Ad-
ministration recommendations.

(b) The designee shall be at a level no
lower than chief of the contracting of-
fice.
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219.506 Withdrawing or modifying set-
asides.

(a) Do not withdraw small disadvan-
taged business set-asides for reasons of
price reasonableness unless the low re-
sponsive responsible offer exceeds fair
market price by more than ten percent.

EFFECTIVE DATE NOTE: At 60 FR 54955, Oct.
27, 1995, § 219.506 was stayed indefinitely.

219.508 Solicitation provisions and
contract clauses.

(d) Use the clause at 252.219–7001, No-
tice of Partial Small Business Set-
Aside with Preferential Consideration
for Small Disadvantaged Business Con-
cerns, instead of the clause in FAR
52.219–7, Notice of Partial Small Busi-
ness Set-Aside. Use the clause with its
Alternate I when the contracting offi-
cer determines that there are no small
disadvantaged business manufacturers
that can meet the requirements of the
solicitation.

(e) Use the clause at 52.219–14, Limi-
tations on Subcontracting, also in
small disadvantaged business set-
asides.

[56 FR 36353, July 31, 1991, as amended at 57
FR 42630, Sept. 15, 1992]

EFFECTIVE DATE NOTE: At 60 FR 54955, Oct.
27, 1995, in § 219.508, paragraph (e) was stayed
indefinitely.

219.508–70 Solicitation provisions and
contract clauses.

Use the clause at 252.219–7002, Notice
of Small Disadvantaged Business Set-
Aside, in solicitations and contracts
for small disadvantaged business set-
asides. Use the clause with its Alter-
nate I when the contracting officer de-
termines that there are no small dis-
advantaged business manufacturers
that can meet the requirements of the
solicitation.

EFFECTIVE DATE NOTE: At 60 FR 54955, Oct.
27, 1995, § 219.508–70 was stayed indefinitely.

Subpart 219.6—Certificates of
Competency

219.602 Procedures.

219.602–1 Referral.
When making a nonresponsibility de-

termination on a small business con-
cern, the contracting officer shall no-

tify the contracting activity’s small
business specialist.

[58 FR 28465, May 13, 1993, as amended at 60
FR 40107, Aug. 7, 1995]

219.602–3 Resolving differences be-
tween the agency and the Small
Business Administration.

(c)(i) If the contracting officer be-
lieves the agency should appeal, the
contracting officer shall immediately
inform the departmental director of
the Office of Small and Disadvantaged
Business Utilization, and send the di-
rector, through departmental chan-
nels—

(A) A request for appeal, summariz-
ing the issues. The request must be
sent to arrive within five working days
after receipt of the SBA Headquarters’
written position.

(B) An appeal file, documenting the
contracting activity’s position. The file
must be sent to arrive within five
working days after transmission of the
request.

(ii) The departmental director will
determine whether the agency will ap-
peal and will notify the SBA of the
agency’s intent.

[56 FR 36353, July 31, 1991, as amended at 62
FR 34122, June 24, 1997]

Subpart 219.7—Subcontracting
with Small Business, Small Dis-
advantaged Business and
Women-Owned Small Busi-
ness Concerns

219.702 Statutory requirements.

(a) Section 834 of Public Law 101–189,
as amended, requires the DoD to estab-
lish a test program to determine
whether comprehensive subcontracting
plans on a corporate, division, or plant-
wide basis will reduce administrative
burdens while enhancing subcontract-
ing opportunities for small and small
disadvantaged business concerns.

(i) The test program—
(A) Will be conducted—
(1) From October 1, 1990, through

September 30, 1998;
(2) In accordance with the DoD test

plan, ‘‘Test Program for Negotiation of
Comprehensive Small Business Sub-
contracting Plans;’’ and
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(3) By the military departments and
agencies through specifically des-
ignated contracting activities; and

(B) Permits contractors selected by
the designated contracting activities
to—

(1) Negotiate plant, division, or com-
pany-wide comprehensive subcontract-
ing plans instead of individual contract
subcontracting plans; and

(2) Use the comprehensive plans in all
DoD contracts which require a sub-
contracting plan.

(ii) The comprehensive subcontract-
ing plans will—

(A) Be negotiated on an annual basis
by the designated contracting activi-
ties;

(B) Be incorporated by the contrac-
tors’ cognizant contract administra-
tion activity into all of the contrac-
tors’ active DoD contracts which re-
quire a plan;

(C) Be used by all DoD contracting
officers in contracts, which require a
plan, awarded the selected contractors
during the test period; and

(D) Not be subject to application of
liquidated damages during the period
of the test program (section 402, Pub.
L. 101–574).

[56 FR 36353, July 31, 1991, as amended at 60
FR 35668, July 10, 1995; 61 FR 39900, July 31,
1996]

219.703 Eligibility requirements for
participating in the program.

(a) Qualified nonprofit agencies for
the blind and other severely disabled,
that have been approved by the Com-
mittee for Purchase from People Who
Are Blind or Severely Disabled under
the Javits-Wagner-O’Day Act (41 U.S.C.
46–48), are eligible as a result of section
9077 of Pub. L. 102–396, and subsequent
Appropriations Acts, and sections 808
of Pub. L. 102–484 and 804 of Pub. L. 103–
337 through September 30, 1997, to par-
ticipate in the program. Under this au-
thority, subcontracts awarded to such
entities may be counted toward the
prime contractor’s small business sub-
contracting goal through fiscal year
1997.

(2)(A) To be eligible as an SDB sub-
contractor, a concern must meet the
definition in the provision at 252.219–
7000, Small Disadvantaged Business

Concern Representation (DoD Con-
tracts).

(B) To be eligible as a historically
black college or university or minority
institution subcontractor, such entity
must meet the definition in the clause
at 252.219–7003, Small Business and
Small Disadvantaged Business Sub-
contracting Plan (DoD Contracts).

(b) A contractor may also rely on the
written representation as to status of—

(i) A historically black college or
university or minority institution; or

(ii) A qualified nonprofit agency for
the blind and other severely handi-
capped approved by the Committee for
Purchase from the Blind and Other Se-
verely Handicapped.

[57 FR 42630, Sept. 15, 1992, as amended at 58
FR 28465, May 13, 1993; 60 FR 13075, Mar. 10,
1995; 60 FR 41157, Aug. 11, 1995; 60 FR 61596,
Nov. 30, 1995; 61 FR 50535, Sept. 26, 1996]

219.704 Subcontracting plan require-
ments.

(a)(1) The goal for use of small dis-
advantaged business concerns shall in-
clude subcontracts with historically
black colleges and universities and mi-
nority institutions (see subpart 226.70),
in addition to subcontracts with small
disadvantaged business concerns. Sub-
contracts with historically black col-
leges and universities and minority in-
stitutions do not have to be included in
the small disadvantaged business goal
in commercial items subcontracting
plans.

(4) In those subcontracting plans
which specifically identify small, small
disadvantaged, and women-owned
small businesses, prime contractors
shall notify the administrative con-
tracting officer of any substitutions of
firms that are not small, small dis-
advantaged, or women-owned small
businesses for the firms listed in the
subcontracting plan. Notifications
shall be in writing and shall occur
within a reasonable period of time
after award of the subcontract. Con-
tractor-specified formats shall be ac-
ceptable.

[60 FR 61596, Nov. 30, 1995, as amended at 61
FR 18687, Apr. 29, 1996]

VerDate 02<DEC>97 10:05 Jan 09, 1998 Jkt 174186 PO 00000 Frm 00126 Fmt 8010 Sfmt 8010 C:\CFR\174186.TXT 174186



133

Department of Defense 219.708

219.705 Responsibilities of the con-
tracting officer under the sub-
contracting assistance program.

219.705–2 Determining the need for a
subcontracting plan.

(d) See 215.605 for unique DoD re-
quirements.

[59 FR 27670, May 27, 1994]

219.705–4 Reviewing the subcontract-
ing plan.

(d) Challenge any subcontracting
plan that does not contain positive
goals and consider the extent to which
an offeror plans to use competition re-
stricted to small disadvantaged busi-
ness concerns, historically black col-
leges and universities, or minority in-
stitutions. A small disadvantaged busi-
ness goal of less than five percent must
be approved two levels above the con-
tracting officer.

219.706 Responsibilities of the cog-
nizant administrative contracting
officer.

(a)(i) The contract administration of-
fice also is responsible for reviewing,
evaluating, and approving master sub-
contracting plans.

(ii) The small business specialist sup-
ports the administrative contracting
officer in evaluating a contractor’s per-
formance and compliance with its sub-
contracting plan.

219.708 Solicitation provisions and
contract clauses.

(b)(1)(A) Use the clause at 252.219–
7003, Small, Small Disadvantaged and
Women-Owned Small Business Sub-
contracting Plan (DoD Contracts), in
solicitations and contracts that con-
tain the clause at FAR 52.219–9, Small,
Small Disadvantaged and Women-
Owned Small Business Subcontracting
Plan.

(B) In contracts with contractors
which have comprehensive sub-
contracting plans approved under the
test program described in 219.702(a), use
the clause at 252.219–7004, Small, Small
Disadvantaged and Women-Owned
Small Business Subcontracting Plan
(Test Program), instead of the clauses
at 252.219–7003, Small, Small Disadvan-
taged and Women-Owned Small Busi-
ness Subcontracting Plan (DoD Con-

tracts), and FAR 52.219–9, Small, Small
Disadvantaged and Women-Owned
Small Business Subcontracting Plan.

(2) In contracts with contractors
which have comprehensive sub-
contracting plans approved under the
test program described in 219.702(a), do
not use the clause at FAR 52.219–16,
Liquidated Damages—Small Business
Subcontracting Plan.

(c)(1) Do not use the clause at FAR
52.219–10, Incentive Subcontracting
Program for Small and Small Dis-
advantaged Business Concerns.

(A) When contracting by negotiation,
use the clause at 252.219–7005, Incentive
for Subcontracting with Small Busi-
nesses, Small Disadvantaged Busi-
nesses, Historically Black Colleges and
Universities, and Minority Institu-
tions, in all solicitations and contracts
that contain the clause at FAR 52.219–
9, Small, Small Disadvantaged and
Women-Owned Small Business Sub-
contracting Plan. Incentives for ex-
ceeding SDB subcontracting goals shall
be paid only if an SDB subcontracting
goal was exceeded as a result of actual
subcontract awards to SDBs, and not
as a result of developmental assistant
credit under the Pilot Mentor-Protege
Program (see subpart 219.71).

(B) Use the clause at 252.219–7005 with
its Alternate I when, in the judgement
of the contracting officer, inclusion of
an incentive is necessary to increase
subcontracting opportunities for other
small businesses.

(C) Determine the percentage to be
negotiated and used in the clause by
considering the type and extent of ef-
fort required to exceed the goal, for ex-
ample—

(1) Unique outreach programs;
(2) Use of small disadvantaged busi-

nesses, historically black colleges and
universities, and minority institutions
in nontraditional areas;

(3) Technical assistance to qualify or
assist these entities; and

(4) Proximity of subcontractors to
the prime.

(D) Do not use the clauses at 252.219–
7005 and FAR 52.219–10 in contracts
with contractors which have com-
prehensive subcontracting plans ap-
proved under the test program de-
scribed in 219.702(a).
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(c)(2) For negotiated acquisitions of
$10 million or more, the contracting of-
ficer may use an award fee provision
instead of the incentive provision re-
quired by (c)(1)(A). When an award fee
provision is used, do not use the
clauses at 252.219–7005, Incentive for
Subcontracting with Small Businesses,
Small Disadvantaged Businesses, His-
torically Black Colleges and Univer-
sities, and Minority Institutions, and
FAR 52.219–10, Incentive Subcontract-
ing Program for Small and Small Dis-
advantaged Business Concerns. Do not
use award fee provisions in contracts
with contractors which have com-
prehensive subcontracting plans ap-
proved under the test program de-
scribed in 219.702(a).

[56 FR 36353, July 31, 1991, as amended at 56
FR 67213, Dec. 30, 1991; 61 FR 39901, July 31,
1996]

Subpart 219.8—Contracting With
the Small Business Administra-
tion (The 8(a) Program)

219.803 Selecting acquisitions for the
8(a) Program.

(b) Contracting activities should re-
spond to SBA requests for contract
support within 30 calendar days after
receipt.

(c) Before considering the set-aside
order of precedence in 219.504(b), review
the acquisition for offering under the
8(a) Program.

219.804 Evaluation, offering, and ac-
ceptance.

219.804–1 Agency evaluation.

When SBA asks for a requirement for
the 8(a) Program, offer the requirement
if appropriate, and do not use the small
disadvantaged business set-aside proce-
dure. If an acquisition, other than a re-
petitive acquisition (as described in
FAR 19.804–4), was synopsized using ei-
ther of the notices in 205.207(d) (i) or
(ii) before receipt of the SBA request,
the request does not have to be hon-
ored.

(f) The 8(a) firms should be offered
the opportunity to give a technical
presentation.

Subpart 219.10—Small Business
Competitiveness Demonstra-
tion Program

219.1005 Applicability.

(a)(3)(A) Architect-engineering serv-
ices in support of military construction
projects or military family housing
projects are exempt from the Small
Business competitiveness Demonstra-
tion Program, except for the emerging
small business (ESB) set-aside require-
ments. Accordingly, these shall—

(1) Be reviewed for possible award
under the 8(a) program regardless of
dollar value.

(2) Not be set-aside for small business
or small disadvantaged business if the
estimated value is $85,000 or more (in-
cluding indefinite delivery-indefinite
quantity contracts if the value of all
anticipated orders exceeds $85,000).

(3) Be considered for ESB set-aside if
the estimated value is both less than
the emerging small business reserve
amount and less than $85,000.

(4) Be considered for small business
set-aside (but not SDB set-aside) if the
estimated value is less than $85,000, re-
gardless of whether small business set-
asides for other architect-engineer
services are prohibited under the Small
Business Competitiveness Demonstra-
tion Program, when an ESB set-aside is
not appropriate.

(B) All requirements of the Small
Business Competitiveness Demonstra-
tion Program apply to architect-engi-
neer services in support of other than
military construction projects or mili-
tary housing objects, which otherwise
meet criteria at FAR 19.1005(a)(3).

(b) The targeted industry categories
for DoD are:

Standard industrial classification (SIC) SIC
Code

(1) Pharmaceutical preparations ............................... 2834
(2) Ammunition, except for small arms ..................... 3483
(3) Ordnance and accessories, not elsewhere clas-

sified ....................................................................... 3489
(4) Turbines and turbine generator sets ................... 3511
(5) Aircraft engines and engine parts ........................ 3724
(6) Guided missiles and space vehicles ................... 3761
(7) Space vehicle equipment, NEC ........................... 3769
(8) Tanks and tank components ............................... 3795
(9) Search and navigation equipment ....................... 3812
(10) Communication services, NEC .......................... 4899
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[56 FR 36353, July 31, 1991, as amended at 59
FR 27670, May 27, 1994; 62 FR 34122, June 24,
1997]

219.1006 Procedures.

(b)(1) During the period when small
business set-asides cannot be consid-
ered for acquisitions in the four des-
ignated industry groups—

(A) The restrictions at 219.502–2–70(b)
(1) and (2) do not apply and the acquisi-
tions shall be considered for small dis-
advantaged business set-asides; and

(B) The evaluation preference at
219.70 shall not be used. However, note
the test program at 219.72 for construc-
tion acquisitions.

(2) The Director, Small and Dis-
advantaged Business Utilization, Office
of the Deputy Under Secretary of De-
fense (International & Commercial
Programs), will determine whether re-
instatement of small business set-
asides are necessary to meet the agen-
cy goal and will recommend reinstate-
ment to the Director, Defense Procure-
ment. Military departments and de-
fense agencies shall not reinstate small
business set-asides unless directed by
the Director, Defense Procurement.

(d) Reporting requirements are at
204.670–9.

[58 FR 28466, May 13, 1993, as amended at 61
FR 18687, Apr. 29, 1996; 62 FR 34122, June 24,
1997]

219.1007 Solicitation provisions.

Do not use the clause at 252.219–7006,
Notice of Evaluation Preference for
Small Disadvantaged Business Con-
cerns, in solicitations or contracts for
the four designated industry groups.

[56 FR 36353, July 31, 1991, as amended at 57
FR 42630, Sept. 15, 1992]

Subpart 219.70—Evaluation Pref-
erence for Small Disadvan-
taged Business (SDB) Con-
cerns

219.7000 Policy.

Offers from small disadvantaged
business concerns shall be given an
evaluation preference in accordance
with this subpart.

219.7001 Applicability.
(a) The evaluation preference shall be

used in competitive acquisitions except
as provided in paragraph (b) of this sec-
tion and in 219.1006(b)(1)(B).

(b) Do not use the evaluation pref-
erence in acquisitions which—

(1) Use small purchase procedures;
(2) Are set-aside for small disadvan-

taged businesses;
(3) Are set-aside for small businesses;
(4) Are for commissary or exchange

resale; or
(5) Are for long distance tele-

communications services.

[56 FR 36353, July 31, 1991, as amended at 60
FR 43563, Aug. 22, 1995; 61 FR 18687, Apr. 29,
1996]

219.7002 Procedures.
(a) Give offers from small disadvan-

taged business concerns a preference in
evaluation by adding a factor of ten
percent to the price of all offers, ex-
cept—

(1) Offers from small disadvantaged
business concerns, which have not
waived the evaluation preference;

(2) Offers from historically black col-
leges and universities or minority in-
stitutions, which have not waived the
evaluation preference;

(3) Otherwise successful offers of—
(i) Eligible products under the Trade

Agreements Act when the acquisition
equals or exceeds the dollar threshold
in FAR 25.402; or

(ii) Qualifying country end products
(see the definition in 225.101); and

(4) Offers where application of the
factor would be inconsistent with a
Memorandum of Understanding or
other international agreement with a
foreign government.

(b) Apply the factor on a line item by
line item basis or apply it to any group
of items on which award may be made.
Add other evaluation factors such as
transportation costs or rent-free use of
Government facilities to the offers be-
fore applying the ten percent factor.

(c) Do not evaluate offers using the
preference when it would cause award
to be made at a price which exceeds
fair market price by more than ten per-
cent.

(d) In partial small business set-
asides, use the evaluation preference
procedures set forth in the clause at
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252.219–7001, Notice of Partial Small
Business Set-Aside with Preferential
Consideration for Small Disadvantaged
Business Concerns, instead of the pro-
cedures in paragraphs (a) through (c) of
this section.

219.7003 Solicitation provisions and
contract clauses.

Use the clause at 252.219–7006, Notice
of Evaluation Preference for Small Dis-
advantaged Business Concerns, in so-
licitations and contracts involving the
evaluation preference, except those
which include the clause at 252.219–7001,
Notice of Partial Small Business Set-
Aside with Preferential Consideration
for Small Disadvantaged Business Con-
cerns. Use the clause with its Alternate
I when the contracting officer deter-
mines that there are no small dis-
advantaged business manufacturers
that can meet the requirements of the
solicitation.

Subpart 219.71—Pilot Mentor-
Protege Program

SOURCE: 59 FR 27670, May 27, 1994, unless
otherwise noted.

219.7100 Scope.
This subpart implements the Pilot

Mentor-Protege Program established
under section 831 of the National De-
fense Authorization Act for Fiscal Year
1991, Public Law 101–510, as amended.
The purpose of the Program is to pro-
vide incentives for DoD contractors to
assist small disadvantaged businesses
in enhancing their capabilities and to
increase participation of such firms in
Government and commercial con-
tracts. Qualified organizations employ-
ing the severely disabled, as defined in
section 8064A of Public Law 102–172, are
also eligible to participate as protege
firms.

219.7101 Policy.
DoD policy and procedures for imple-

mentation of the Program are con-
tained in appendix I to chapter 2, Pol-
icy and Procedures for the DoD Pilot
Mentor-Protege Program.

219.7102 General.
The Program includes—

(a) Mentor firms, which are prime
contractors with at least one active
subcontracting plan negotiated under
FAR subpart 19.7.

(b) Protege firms, which are small
disadvantaged business (SDB) concerns
or qualified organizations employing
the severely disabled, eligible for re-
ceipt of Federal contracts and selected
by the mentor firm.

(c) Mentor-protege agreements,
which establish a developmental assist-
ance program for a protege firm.

(d) Incentives, which may be provided
to mentor firms by the DoD including:

(1) Reimbursement for developmental
assistance costs through—

(i) A separate contract;
(ii) A separately priced contract line

item on a DoD contract; or
(iii) Inclusion of program cost in in-

direct expense pools.
(2) Credit toward SDB subcontracting

goals, established under a subcontract-
ing plan negotiated under FAR subpart
19.7, for developmental assistance costs
which are either reimbursed through
indirect expense pools or are not reim-
bursed; or

(3) A combination of reimbursement
and credit.

219.7103 Procedures.

219.7103–1 General.
The procedures for application, ac-

ceptance, and participation in the pro-
gram are in appendix I to chapter 2,
Policy and Procedures for the DoD
Pilot Mentor-Protege Program. The Di-
rector of Small and Disadvantaged
Business Utilization, Office of the
Under Secretary of Defense (Acquisi-
tion and Technology) approves contrac-
tors as mentor firms, approves mentor-
protege agreements, and forwards ap-
proved mentor-protege agreements to
the contracting officer when program
funding is available through a DoD
Program Manager.

219.7103–2 Contracting officer respon-
sibilities.

Contracting officers shall—
(a) Negotiate an advance agreement

on the treatment of developmental as-
sistance costs for credit, reimburse-
ment, or both, if the mentor firm pro-
poses such an agreement, or delegate
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authority to negotiate to the adminis-
trative contracting officer (see FAR
31.109).

(b) Modify (without consideration)
applicable contract(s) to incorporate
the clause at 252.232–7005, Reimburse-
ment of Subcontractor Advance Pay-
ments-DoD Pilot Mentor-Protege Pro-
gram, when advance payments are pro-
vided by a mentor firm to a protege
firm under the Program and the men-
tor firm requests reimbursement of ad-
vance payments.

(c) Modify (without consideration)
applicable contract(s) to incorporate
other than customary progress pay-
ments for small disadvantaged busi-
nesses in accordance with FAR 32.504(c)
if such payments are provided by a
mentor firm to a protege firm and the
mentor firm requests reimbursement.

(d) Modify applicable contract(s) to
establish a contract line item for reim-
bursement of developmental assistance
costs—

(1) When funds have been made avail-
able for that purpose by a DoD pro-
gram manager; and

(2) The contractor has an approved
mentor-protege agreement.

(e) Advise contractors of reporting
requirements in appendix I to chapter
2.

219.7104 Developmental assistance
costs eligible for reimbursement or
credit.

(a) Developmental assistance pro-
vided under an approved mentor-pro-
tege agreement is distinct from, and
shall not duplicate, any effort that is
the normal and expected product of the
award and administration of the men-
tor firm’s subcontracts. Costs associ-
ated with the latter shall be accumu-
lated and charged in accordance with
the contractor’s approved accounting
practices. Mentor firm costs which are
eligible for reimbursement are set
forth in appendix I to chapter 2.

(b) Before incurring any costs under
the Program, mentor firms need to es-
tablish the accounting treatment of de-
velopmental assistance costs eligible
for reimbursement or credit. Advance
agreements are encouraged. To be eli-
gible for reimbursement under the Pro-
gram, costs must be incurred before
October 1, 1999.

(c) If the mentor firm is suspended or
debarred while performing under an ap-
proved mentor-protege agreement, the
mentor firm may not be reimbursed or
credited for developmental assistance
costs incurred more than 30 days after
the imposition of the suspension or de-
barment.

(d) Developmental assistance costs,
incurred by a mentor firm before Octo-
ber 1, 1999, that are eligible for credit-
ing under the Program may be credited
towards subcontracting plan goals as
set forth in appendix I to chapter 2.

[59 FR 27670, May 27, 1994, as amended at 61
FR 54346, Oct. 18, 1996]

219.7105 Reporting.

Mentor firms shall report on the
progress made under active mentor-
protege agreements semi-annually as
indicated in section I–111 of appendix I
to chapter 2.

Subpart 219.72—Evaluation Pref-
erence for Small Disadvan-
taged Business (SDB) Con-
cerns in Construction Acquisi-
tions—Test Program

SOURCE: 61 FR 18688, Apr. 29, 1996, unless
otherwise noted.

219.7200 Policy.

DoD policy is to ensure that, during
this test program, offers from small
disadvantaged business (SDB) concerns
shall be given an evaluation preference
in construction acquisitions.

219.7201 Administration of the test
program.

The test program will be conducted
over a 36-month period. The test pro-
gram will be conducted by all DoD con-
tracting activities that award con-
struction contracts. The focal point for
the test program is the Director, Small
and Disadvantaged Business Utiliza-
tion (SADBU), Office of the Deputy
Under Secretary of Defense (Inter-
national and Commercial Programs).
The military departments and defense
agencies shall submit status reports to
the Director, SADBU. The first status
report shall be submitted 18 months
after initiation of the test program;
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the second status report shall be sub-
mitted 36 months after initiation of the
test program. These reports shall speci-
fy the impact of the evaluation pref-
erence over each of the reporting peri-
ods of the test program, and shall pro-
vide recommendations with respect to
continuation and/or modification of the
evaluation preference.

[61 FR 18688, Apr. 29, 1996, as amended at 61
FR 50452, Sept. 26, 1996]

219.7202 Applicability.
(a) The evaluation preference shall be

used in competitive acquisitions for
construction (see definition in FAR
Subpart 36.1) when work is to be per-
formed inside the United States, its
territories or possessions, Puerto Rico,
the Trust Territory of the Pacific Is-
lands, or the District of Columbia.

(b) Do not use the evaluation pref-
erence in acquisitions which—

(1) Are less than or equal to the sim-
plified acquisition threshold;

(2) Are set aside for small businesses;
or

(3) Are awarded under section 8(a)
procedures.

(c) The evaluation preference need
not be applied when the head of the
contracting activity determines that
the evaluation preference is having a
disproportionate impact on non-SDB
concerns or nondisadvantaged small
business concerns.

219.7203 Procedures.
(a) Solicitations that require bonding

shall require offerors to separately
state bond costs in the offer. Bond
costs include the costs of bid, perform-
ance, and payment bonds.

(b) Evaluate total offers. If the appar-
ently successful offeror is an SDB con-
cern, no preference-based evaluation is
required under this subpart.

(c) If the apparently successful
offeror is not an SDB concern, evaluate
offers excluding bond costs. If, after ex-
cluding bond costs, the apparently suc-
cessful offeror is an SDB concern, add
bond costs back to all offers, and give
offers from SDB concerns a preference
in evaluation by adding a factor of 10
percent to the total price of all offers,
except—

(1) Offers from SDBs which have not
waived the evaluation preference; and

(2) Offers from historically black col-
leges and universities or minority in-
stitutions, which have not waived the
evaluation preference.

(d) When using the procedures in
236.303–70, Additive or deductive items,
the evaluation preference in this sub-
part shall be applied.

219.7204 Contract clause.
Use the clause at 252.219–7008, Notice

of Evaluation Preference for Small Dis-
advantaged Business Concerns—Con-
struction Acquisitions—Test Program,
in all solicitations—

(1) That involve the evaluation pref-
erence of this subpart; and

(2) Where work is to be performed in-
side the United States, its territories
or possessions, Puerto Rico, the Trust
Territory of the Pacific Islands, or the
District of Columbia.

PART 222—APPLICATION OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Sec.
222.001 Definition.

Subpart 222.1—Basic Labor Policies

222.101 Labor relations.
222.101–1 General.
222.101–3 Reporting labor disputes.
222.101–3 –70 Impact of labor disputes on

defense programs.
222.101–4 Removal of items from contrac-

tors’ facilities affected by work stop-
pages.

222.101–70 Acquisition of stevedoring serv-
ices during labor disputes.

222.102 Federal and State labor require-
ments.

222.102–1 Policy.
222.103 Overtime.
222.103–4 Approvals.

Subpart 222.3—Contract Work Hours and
Safety Standards Act

222.302 Liquidated damages and overtime
pay.

Subpart 222.4—Labor Standards for
Contracts Involving Construction

222.402 Applicability.
222.402–70 Installation support contracts.
222.403 Statutory and regulatory require-

ments.
222.403–4 Department of Labor regulations.
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