AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

224.203

Subpart 224.2—Freedom of
Information Act

224.203 Policy.

(a) DoD implementation is in DoDD
5400.7, DoD Freedom of Information
Act Program, and DoD 5400.7-R, DoD
Freedom of Information Act Program.

[56 FR 36367, July 31, 1991. Redesignated at 62
FR 34122, June 24, 1997]
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225.7306 Exercise of options for foreign mili-
tary sales.

225.7307 Offset arrangements.

225.7308 Contract clauses.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36367, July 31, 1991, unless
otherwise noted.

225.000 Scope of part.

This part also provides policy and
procedures for—

(1) Purchasing foreign defense sup-
plies, services, and construction mate-
rials;

(2) Foreign military sale acquisi-
tions;

(3) Coordinating acquisitions involv-
ing work to be performed in foreign
countries;

(4) Cooperative programs.

225.000-70 Definitions.

As used in this part—

(a) Defense equipment means any
equipment, item of supply, component,
or end product purchased by the DoD.

(b) Domestic concern means a concern
incorporated in the United States or an
unincorporated concern having its
principal place of business in the Unit-
ed States.

(c) Domestic end product has the
meaning given in the clause at 252.225-
7001, Buy American Act and Balance of
Payments Program, instead of the
meaning in FAR 25.101.

(d) Foreign concern means any con-
cern other than a domestic concern.

(e) Nondesignated country end product
means any end product which is not a
U.S. made end product or a designated
country end product.

(f) Nonqualifying country means a
country other than the United States
or a qualifying country.

(g) Nongqualifying country end product
means an end product which is neither
a domestic nor qualifying country end
product.

(h) Nonqualifying country offer means
an offer of a nonqualifying country end
product, including the price of trans-
portation to destination.

(i) Qualifying country is a term used
to describe certain countries with
memoranda of understanding or inter-
national agreements with the United

48 CFR Ch. 2 (10-1-97 Edition)

States. These countries are listed in
225.872-1.

(J) Qualifying country component and
qualifying country end product are de-
fined in the clause at 252.225-7001, Buy
American Act and Balance of Pay-
ments Program.

(k) Qualifying country offer means an
offer of a qualifying country end prod-
uct, including the price of transpor-
tation to destination.

(I) Source, when restricted by such
words as foreign, domestic, qualifying
country, etc., refers to the actual man-
ufacturer or producer of the end prod-
uct or component.

(m) U.S. made end product is defined
in the clause at 252.225-7007, Trade
Agreements.

[56 FR 36367, July 31, 1991, as amended at 59
FR 1289, Jan. 10, 1994]

225.000-71 General guidelines.

To apply the policies and procedures
of this part, analyze and evaluate of-
fers of foreign end products generally
as follows—

(a) Statutory or policy restrictions. (1)
Determine whether the product is re-
stricted by—

(i) DoD Authorization or Appropria-
tions Acts (see subpart 225.70); or

(ii) DoD policy (see subpart 225.71 and
FAR 6.302-3).

(2) Where an exception to or waiver
of a restriction would result in award
of a foreign end product, apply the poli-
cies and procedures of the Buy Amer-
ican Act or the Balance of Payments
Program, and, if applicable, the trade
agreements.

(b) Memoranda of understanding or
other international agreements. (1) Deter-
mine whether the offered product is the
product of one of the countries (quali-
fying country), listed in 225.872-1.

(2) If the product is the product of a
qualifying country, evaluate the offer
under 225.105 and 225.872-4.

(c) Trade agreements. (1) Determine
whether the product is covered by the
Trade Agreements Act or the North
American Free Trade Agreement Im-
plementation Act (see subpart 225.4).

(2) If the product is an eligible prod-
uct under subpart 225.4, evaluate the
offer under FAR 25.402 and 225.105.
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(3) If the product is not an eligible
product, a qualifying country end prod-
uct, or a U.S. made end product, pur-
chase of the foreign end product may
be prohibited (see FAR 25.402(c) and
225.402(c)).

(d) Contractors controlled by terrorist
nations. (1) Determine whether the con-
tractor is controlled by a terrorist na-
tion.

(2) If the contractor is controlled by
a terrorist nation, comply with 209.104-
1(9).

(e) Buy American Act and Balance of
Payments Program. See the evaluation
procedures in 225.105.

[56 FR 36367, July 31, 1991, as amended at 59
FR 1289, Jan. 10, 1994]

Subpart 225.1—Buy American
Act—Supplies

225.102 Policy.

(@)(2) The cost of a domestic end
product is unreasonable if it is not the
low evaluated offer when evaluated
under 225.105.

(3)(A) Specific public interest excep-
tions for DoD are in 225.872.

(B) Normally, use the evaluation pro-
cedures in 225.105, but consider rec-
ommending a public interest exception
where the purposes of the Buy Amer-
ican Act are not served, or in order to
meet a need set forth in 10 U.S.C. 2533.
For example, a public interest excep-
tion may be appropriate—

(1) If accepting the low domestic
offer will involve substantial foreign
expenditures, or accepting the low for-
eign offer will involve substantial do-
mestic expenditures;

(2) To ensure access to advanced
state-of-the-art commercial tech-
nology; or

(3) To maintain the same source of
supply for spare and replacement parts
(also see paragraph (b)(iii)(B) of this
section)—

(i) For an end item that qualifies as
an American good; or

(ii) In order not to impair integration
of the military and commercial indus-
trial base.

(C) A determination whether to grant
a public interest exception shall be
made after consideration of the factors
in 10 U.S.C. 2533—

225.102

(1) At a level above the contracting
officer for acquisitions valued at less
than $100,000;

(2) By the head of the contracting ac-
tivity for acquisitions valued at
$100,000 or more but less than $1,000,000;
or

(3) By the agency head for acquisi-
tions valued at $1,000,000 or more.

(b)(1) A determination that an arti-
cle, material, or supply is not reason-
ably available is required where no do-
mestic offer is received or when domes-
tic offers are insufficient to meet the
requirement and award is to be made
on a nonqualifying country end prod-
uct.

(if) Except as provided in FAR
25.102(b)(1), the determination must be
approved—

(A) At a level above the contracting
officer, if the acquisition is estimated
not to exceed $25,000;

(B) By the chief of the contracting of-
fice if the acquisition is estimated not
to exceed $250,000;

(C) By the head of the contracting ac-
tivity (HCA) or immediate deputy if
the acquisition is estimated not to ex-
ceed $2 million; or

(D) By the head of the agency, or des-
ignee at a level no lower than an HCA,
if the acquisition is estimated to ex-
ceed $2 million.

(iii) A determination as to whether
an article, material, or supply is rea-
sonably available is not required for—

(A) End products or components list-
ed in 225.108(d)(1) or FAR 25.108(d)(1);

(B) Acquisitions for spare/replace-
ment parts when the acquisition is re-
stricted to the original manufacturer
or supplier; or

(C) Acquisition of foreign drugs by
the Defense Personnel Support Center
when the Chief of the Technical Oper-
ations Division, Directorate of Medical
Materiel, determines that only the re-
quested foreign drug will fulfill the re-
quirements.

(iv) Under coordinated acquisition
(see 208.70), the determination is the re-
sponsibility of the requiring depart-
ment when the requiring department
specifies acquisition of a foreign end
product.

[56 FR 36367, July 31, 1991, as amended at 56
FR 67215, Dec. 30, 1991; 60 FR 34470, July 3,
1995]
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225.103 Agreements with certain for-
eign governments.

See 225.872.

225.105 Evaluating offers.

Use the following procedures instead
of those in FAR 25.105.

(1) Evaluate offers by adding a 50 per-
cent factor to the price (including
duty) of each nonqualifying country
offer (see Example 1 in Table 25-1,
Evaluation).

(i) Nonqualifying country offers in-
clude duty in the offered price. When
applying the factor, evaluate based on
the inclusion of duty, whether or not
duty is to be exempted. If award is
made on the nonqualifying country
offer and duty is to be exempted
through inclusion of the clause at FAR
52.225-10, Duty-Free Entry, award at
the offered price minus the amount of
duty identified in the provision at
252.225-7003, Information for Duty-Free
Entry Evaluation. See Example 1, Al-
ternate |1, in Table 25-1, Evaluation.

(if) When a nonqualifying country
offer includes more than one line item,
apply the 50 percent factor—

(A) On an item-by-item basis; or

(B) On a group of items, if the solici-
tation specifically provides for award
on a group basis.

(2) When application of the factor
would not result in the award of a do-
mestic end product, e.g., when no do-
mestic offers are received (see Example
3 of Table 25-1, Evaluation) or when a
qualifying country offer is lower than
the domestic offer (see Example 2 of
Table 25-1, Evaluation), evaluate offers
without the 50 percent factor.

(i) If duty is to be exempted through
inclusion of the clause at FAR 52.225-
10, Duty-Free Entry, evaluate the non-
qualifying country offer exclusive of
duty by reducing the offered price by
the amount of duty identified in the
clause at 252.225-7003, Information for
Duty-Free Entry Evaluation (see Ex-
amples 2 and 3, Alternate Il, of Table
25-1, Evaluation). If award is made on
the nonqualifying country offer, award
at the offered price minus duty.

(ii) If duty is not to be exempted and
duty is to be paid by the Government,
evaluate the nonqualifying country
offer inclusive of duty. (See Examples 2

48 CFR Ch. 2 (10-1-97 Edition)

and 3, Alternate I, of Table 25-1, Eval-
uation.)

(3) Treat offers of eligible products
under acquisitions subject to the Trade
Agreements Act or NAFTA as if they
were qualifying country offers. (See
Example 4 of Table 25-1, Evaluation.)

(4) If these evaluation procedures re-
sult in a tie between a nonqualifying
country offer and a domestic offer,
make award on the domestic offer.

(5)(i) There are two tests that must
be met to determine whether a manu-
factured item is a domestic end prod-
uct—

(A) The end product must have been
manufactured in the United States;
and

(B) The cost of its U.S. and qualify-
ing country components must exceed 50
percent of the cost of all of its compo-
nents. This test is applied to end prod-
ucts only, and not to individual compo-
nents.

(ii) Because of the component test,
the definition of ‘““‘domestic end prod-
uct’ is more restrictive than the defi-
nition for—

(A) “U.S. made end product’” under
trade agreements;

(B) ““Domestically produced or manu-
factured products’ under small busi-
ness set-asides or small business-small
purchase set-asides; and

(C) Products of small
under FAR part 19.

(iii) If an offer is for a ““U.S. made
end product,” ‘“‘domestically produced
end product,”” or the product of a small
business, but is not a ‘‘domestic end
product” as defined in the clause at
252.225-7001, Buy American Act and
Balance of Payments Program, treat
the offer as a nonqualifying country
offer. (See Example 4 of Table 25-1,
Evaluation.)

businesses

TABLE 25-1, EVALUATION

Example 1

Alternate I: Duty Not Exempted for Non-
qualifying Country Offers:
Nonqualifying Country Offer (including
$100 duty)—$6,000
Domestic Offer—$8,900
Qualifying Country Offer—$9,100
Award on Domestic Offer. The 50% evalua-
tion factor is added to the nonqualifying
country offer, inclusive of duty, yielding an
evaluated price of $9,000.
Alternate Il: Duty Exempted:
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Nonqualifying Country Offer (including
$1,000 duty)—$600,000

Domestic Offer—$910,000

Qualifying Country Offer—$920,000

Award on Nonqualifying Country Offer.
The addition of the evaluation factor yields
an evaluated price of $900,000. Since duty is
being exempted for nonqualifying country
offers, the duty is subtracted from the of-
fered price which is awarded at $599,000.

Example 2

Alternate |: Duty Not Exempted for Non-
qualifying Country Offers:
Nonqualifying Country Offer
$100 duty)—$6,000
Domestic Offer—$8,500
Qualifying Country Offer—$7,800
Award on Nonqualifying Country Offer. In
this case, the application of the evaluation
factor to the nonqualifying country offer re-
sults in a price ($9,000) that is higher than
the other two offers, but would not result in
award of a domestic offer, since the qualify-
ing country offer is lower. Therefore, all of-
fers are evaluated without the factor. Since
duty is not being exempted for nonqualifying
country offers, the offer is evaluated and
award is made at the price inclusive of duty
($6,000).
Alternate Il: Duty Exempted:
Nonqualifying Country Offer
$1,000 duty)—$880,500
Domestic Offer—$950,000
Qualifying Country Offer—$880,000
Award on Nonqualifying Country Offer.
Again, the addition of the evaluation factor
would not result in the award of a domestic
offer and all offers are evaluated without the
factor. Since duty is being exempted for non-
qualifying country offers, the duty identified
by the offeror is subtracted from the offered
price, which is evaluated and awarded at
$879,500.

(including

(including

Example 3

Alternate I: Duty Not Exempted for Non-
qualifying Country Offers:
Nonqualifying Country Offer (including
$1,000 duty)—$10,000
Qualifying Country Offer—$9,500
Award on Qualifying Country Offer. Since
no domestic offers are received, the foreign
offers are evaluated without the evaluation
factor. Since duty is not being exempted and
would be paid by the Government, the non-
qualifying country offer is evaluated inclu-
sive of duty.
Alternate Il: Duty Exempted:
Nonqualifying Country Offer (including
$1,000 duty)—$880,500
Qualifying Country Offer—$880,000
Award on Nonqualifying Country Offer.
Since duty is being exempted, duty is sub-
tracted from the nonqualifying country

225.108
offer, which is evaluated and awarded at
$879,500.

Example 4
Alternate I:

Offer of U.S. Made End Product which is
not a Domestic Offer—$800,000

Domestic Offer—$820,000

Eligible Product—$830,000

Award on Domestic End Product. U.S.
made end products which are not also domes-
tic end products are evaluated the same as
nonqualifying country end products. Adding
the 50% evaluation factor yields an evalu-
ated price of $1,200,000.
Alternate II:

Offer of U.S. Made End Product which is

not a Domestic Offer—$800,000

Eligible Product—$820,000

Domestic Offer—$830,000

Award on U.S. Made End Product. Adding
the 50% evaluation factor to the U.S. made
end product would not result in the award of
a domestic end product since the eligible
product, which is evaluated the same as a
qualifying country offer, is lower. All offers
are evaluated without the factor.

[56 FR 36367, July 31, 1991, as amended at 59
FR 1289, Jan. 10, 1994]

225.107 Acquisition from or through
other Government agencies.

Contracting activities must apply
the evaluation procedures in 225.105
when using Federal supply schedules.

225.108 Excepted articles,
and supplies.

(a)(i)DoD has determined that the ar-
ticles, materials, and supplies listed in
FAR 25.108(d)(1) and in paragraph (d)(1)
of this section, when purchased as end
items or components, are not mined,
produced, or manufactured in the Unit-
ed States in sufficient and reasonably
available commercial quantities of a
satisfactory quality. Regard these
items or components as being of do-
mestic origin when incorporated in—

(A) An end product or construction
material manufactured in the United
States; or

(B) A qualifying country end product
or construction material. (For con-
struction material, see FAR 25.2.)

(i) Scrap is domestic in origin if gen-
erated in, collected in, and prepared for
processing in the United States.

(d)(1) Aluminum clad steel
Sperm oil.

materials,

wire.
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225.109 Solicitation
contract clauses.

(a) Use the provision at 252.225-7000,
Buy American Act—Balance of Pay-
ments Program Certificate, instead of
the provisions at FAR 52.225-1, Buy
American Certificate, and FAR 52.225-
6, Balance of Payments Program Cer-
tificate. Use the provision in any solic-
itation which includes the clause at
252.225-7001, Buy American Act and
Balance of Payments Program, unless
the solicitation includes either the
clause at 252.225-7007, Trade Agree-
ments Act, or the clause at 252.225-7036,
North American Free Trade Agree-
ments Implementation Act.

(b) For oral solicitations inform pro-
spective vendors that only domestic
and qualifying country end products
are acceptable, except nonqualifying
country end products are acceptable
if—

(i) The items are excepted either on a
blanket or an individual basis; or

(ii) The price of the nonqualifying
country end product is the low offer
under the evaluation procedures in
225.105.

(d) Use the clause at 252.225-7001, Buy
American Act and Balance of Pay-
ments Program, instead of the clauses
at FAR 52.225-3, Buy American Act-
Supplies, and FAR 52.225-7, Balance of
Payments Program, in solicitations
and contracts for supplies or services
which require the furnishing of sup-
plies.

(i) Do not use the clause if an excep-
tion to the Buy American Act or Bal-
ance of Payments Program is known to
apply.

(ii) The clause need not be used if
nonqualifying country end products are
ineligible for award, including—

(A) End products restricted to domes-
tic or domestic and qualifying country
sources under Appropriations and Au-
thorization Act restrictions (see 225.70);

(B) End products restricted to domes-
tic or domestic and Canadian sources
(see 225.71); and

(C) End products restricted under the
authority of FAR 6.302-3.

(iii) The clause may be used if the
contracting officer anticipates a waiv-

provisions and

48 CFR Ch. 2 (10-1-97 Edition)

er of the restrictions in paragraphs
(d)(ii) (A) or (B) of this section.

[56 FR 36367, July 31, 1991, as amended at 57
FR 42630, Sept. 15, 1992; 59 FR 1289, Jan. 10,
1994]

225.109-70 Additional
clauses.

(a) Use the clause at 252.225-7002,
Qualifying Country Sources as Sub-
contractors, in all solicitations and
contracts that include the clause at
252.225-7001, Buy American Act and
Balance of Payments Program.

(b) Use the provision at 252.225-7003,
Information for Duty-Free Entry Eval-
uation, in all solicitations that include
the clause at 252.225-7001, Buy Amer-
ican Act and Balance of Payments Pro-
gram.

(c) When only domestic end products
are acceptable, the solicitation must
make a statement to that effect.

provisions and

Subpart 225.2—Buy American
Act—Construction Materials

225.202 Policy.

(@)(3) A nonavailability determina-
tion is not required for construction
materials listed in FAR 25.108(d)(1) or
in 225.108(d)(1). For other materials, a
nonavailability determination must be
approved at the levels specified in
225.102(b)(ii). Use the estimated value
of the construction materials to deter-
mine the approval level.

[56 FR 36367, July 31, 1991, as amended at 62
FR 34122, June 24, 1997]

Subpart 225.3—Balance of
Payments Program

225.302 Policy.

(a) DoD implements the Balance of
Payments Program using evaluation
factors similar to those which imple-
ment the Buy American Act. The Bal-
ance of Payments Program restric-
tions—

(i) Apply to acquisitions for foreign
military sales;

(ii) Do not apply to services, except
services which primarily involve the
acquisition of supplies;

(iii) Do not apply to qualifying coun-
try end products; and
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(iv) Do not apply to articles, mate-
rials, or supplies produced or manufac-
tured in Panama when purchased by
and for the use of U.S. forces in Pan-
ama.

(b)(i) Before solicitation, the deter-
minations required by FAR 25.302(b)(2)
and (3), or a determination that the
cost of acquiring domestic end prod-
ucts or services is unreasonable (FAR
25.303(b)), may be made by the follow-
ing individuals or their immediate dep-
uties—

ARMY

Deputy Chief of Staff for Procurement, U.S.
Army Material Command
Commander-in-Chief, U.S. Army, Europe and
DCSLOG, U.S. Army, Europe
Commander, Eighth U.S. Army and Chief of
Staff, Eighth U.S. Army
Commander, Corps of Engineers Command
Commander, U.S. Army, Japan
Commander, U.S. Army Medical
and Development Command
Commander, U.S. Army Forces Command
Commander, U.S. Army, South

Research

NAvVY

Commander-in-Chief, U.S. Naval Forces, Eu-
rope
Commander, U.S. Naval Forces, Japan
Commander, U.S. Naval Forces, Philippines
Commander-in-Chief, U.S. Atlantic Fleet
Commander-in-Chief, U.S. Pacific Fleet
Commander, Military Sealift Command
Commandant, U.S. Marine Corps

Commander, Naval Facilities Engineering
Command
Commanding General, Il Marine Amphib-
ious Force
AIR FORCE

Commander, U.S. Air Forces in Europe
Commander, Pacific Air Force
Commander, Air Mobility Command
Commander, Air Force Materiel Command
Commander, Air Combat Command
Commander, Air Force Space Command

ADVANCED RESEARCH PROJECTS AGENCY
Director, Contracts Management Office
DEFENSE INFORMATION SYSTEMS AGENCY
Director
DEFENSE LOGISTICS AGENCY
Executive Director, Procurement
DEFENSE MAPPING AGENCY

Deputy Director for Acquisition, Installa-

tions, and Logistics

225.302

DEPARTMENT OF DEFENSE OFFICE OF
DEPENDENTS SCHOOLS

Director

ON-SITE INSPECTION AGENCY
Principal Deputy Director

(ii) The authority to make the deter-
minations required by 225.302(b)(i) may
be redelegated below the levels in para-
graph (b)(i) for acquisitions estimated
at $500,000 or less in foreign cost.

(3)(A) This authority is not intended
for use in making repetitive supply ac-
quisitions or acquisitions of total an-
nual supply requirements of items
available in the United States but not
available within the time required.

(B) DoD has determined that require-
ments for the items on the lists at FAR
25.108(d)(1) and at 225.108(d)(1) can only
be filled by a foreign end product.

(4) DoD has determined the following
items can only be acquired or per-
formed in the country concerned—

(A) Maintenance and repair of, and
acquisition of spare parts for, foreign-
manufactured vehicles, equipment, ma-
chinery, and systems; provided, in the
case of spare parts, the acquisition is
restricted to the original manufacturer
or its supplier in accordance with DoD
standardization policy (see DoD Direc-
tive 4120.3, Defense Standardization
and Specification Program);

(B) Industrial gases;

(C) Brand drugs specified by the De-
fense Medical Materiel Board;

(D) Bulk construction materials:
sand, gravel, and other soil materials,
stone, concrete masonry units, and
fired brick; and

(E) Overhaul and repair of vessels,
aircraft, and vehicles which—

(1) Are home-ported/stationed/de-
ployed overseas; and

(2) Cannot practically return to the
United States or to U.S. operated re-
pair facilities.

(F) Ready-mixed asphalt and port-
land cement concrete, provided that
foreign cost is estimated at not more
than $100,000.

(c)(i) Purchase of materials, equip-
ment, and supplies for construction
overseas shall generally be the respon-
sibility of the contractor performing
the work; but where necessary to com-
ply with foreign law, to avoid taxation,
or to obtain other advantages, consider
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direct purchase. Consider savings that
may be obtained by exemptions from
import and other taxes and, to the ex-
tent economical, take advantage of tax
exemptions available under existing
agreements.

(ii) When purchase of materials is the
responsibility of the construction con-
tractor, the evaluation differential is
determined through the estimating
process and applied before solicitation.

[56 FR 36367, July 31, 1991, as amended at 56
FR 67215, Dec. 30, 1991; 57 FR 42630, Sept. 15,
1992; 59 FR 27671, May 27, 1994; 60 FR 61597,
Nov. 30, 1995]

225.303 Procedures.

(a) Solicitation of offers. When solicit-
ing orally, advise vendors that only do-
mestic and qualifying country end
products are acceptable unless an ex-
ception applies or the price of a domes-
tic end product is unreasonable.

(b) Evaluation. (i) Use the evaluation
procedures in 225.105 instead of the
evaluation procedures in FAR 25.303(b).
Treatment of duty may differ when de-
livery is overseas.

(A) Duty may not be applicable to
nonqualifying country offers.

(B) The U.S. Government cannot
guarantee the exemption of duty for
components or end products imported
into foreign countries.

(C) Foreign governments may impose
duties, and offers including such duties
must be evaluated as offered.

(ii) Where the evaluation procedures
in 225.105 result in the award of a non-
qualifying country end product, the ac-
quisition of domestic end products is
unreasonable or inconsistent with pub-
lic interest. If no domestic end product
offers are received, the determination
in FAR 25.302(b)(3) is not required.

225.305 Solicitation provision and con-
tract clause.

225.305-70 Additional clause.

In order to allow accurate reporting,
by cognizant accounting and disbursing
officers, of foreign and domestic ex-
penditures, use the clause at 252.225-
7005, ldentification of Expenditures in
the United States, in all negotiated
contracts over $25,000 where—

(a) For supply contracts, the con-
tract requires end products manufac-
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tured or produced in the United States;
and

(1) The contractor is a foreign con-
cern; or

(2) The contractor is a domestic con-
cern and the Government will take
title outside the United States.

(b) For contracts for construction,
repair, and maintenance of real prop-
erty, or services to be performed out-
side the United States—

(1) The contractor is a domestic con-
cern; or

(2) The contractor is a foreign con-
cern and the contract requires acquisi-
tion of materials, equipment, or serv-
ices from U.S. sources.

Subpart 225.4—Purchases Under
the Trade Agreements Act of 1979

225.401 Definitions.

Caribbean Basin country end product
includes petroleum or any product de-
rived from petroleum.

Eligible product means, instead of the
definition at FAR 25.401, a designated,
NAFTA, or Caribbean Basin country
end product in the categories listed in
225.403.70.

[59 FR 1289, Jan. 10, 1994, as amended at 59
FR 23169, May 5, 1994]

225.402 Policy.

(a) To estimate the value of the ac-
quisition, use the total estimated value
of end products subject to trade agree-
ment acts (see 225.403-70).

(1) See 225.105 for evaluation of eligi-
ble products and U.S. made end prod-
ucts.

(c)(i) Except as provided in para-
graphs (c) (ii) and (iii) of this section,
do not purchase nondesignated country
end products subject to the Trade
Agreements Act unless they are
NAFTA, Caribbean Basin, or qualifying
country end products (see 225.872-1).

(i) The prohibition in paragraph
(c)(i) of this section does not apply
when the contracting officer deter-
mines that offers of U.S. made, qualify-
ing country, or eligible products from
responsive, responsible offerors are ei-
ther—

(A) Not received; or

(B) Insufficient to fill the Govern-
ment’s requirements. In these cases,
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accept all responsive, responsible offers
of U.S. made, qualifying country, and
eligible products before accepting any
other offers.

(iii) National interest waivers under
Section 302(b)(2) of the Trade Agree-
ments Act are approved on a case-by-
case basis. Except as delegated in para-
graphs (c)(iii) (A) and (B) of this sec-
tion, a request for a national interest
waiver shall include supporting ration-
ale and be submitted under depart-
ment/agency procedures to the Direc-
tor of Defense Procurement.

(A) The head of the contracting ac-
tivity may approve a national interest
waiver for a purchase by an overseas
purchasing activity of products critical
to the support of U.S. forces stationed
abroad. The waiver must be supported
by a written statement from the re-
quiring activity stating that the re-
quirement is critical for the support of
U.S. forces stationed abroad.

(B) The Commander, Defense Fuel
Supply Center, may approve national
interest waivers for purchases of fuel
for use by U.S. forces overseas.

[56 FR 36367, July 31, 1991, as amended at 59
FR 1289, Jan. 10, 1994; 59 FR 39974, Aug. 5,
1994; 61 FR 130, Jan. 3, 1996; 61 FR 7744, Feb.
29, 1996]

225.403 Exceptions.

(b) The evaluation preference for
small disadvantaged businesses in sub-
part 219.70 does not displace an offer of
an eligible product.

(©)(1)(A) If a department or agency
considers an individual acquisition of a
product to be indispensable for na-
tional security or national defense pur-
poses and appropriate for exclusion
from the provisions of FAR subpart
25.4, it may submit a request with sup-
porting rationale to the Director of De-
fense Procurement (USD(A&T)DP).

(B) The following national security/
national defense exceptions do not re-
quire approval by USD(A&T)DP—

(1) Where purchase from foreign
sources is restricted by the DoD annual
Appropriations or Authorization Acts
(see subpart 225.70) or by the establish-
ment of required sources of supplies
and services under FAR part 8.

(2) Where competition from foreign
sources is restricted under the author-
ity of FAR 6.302-3(a)(2)(i). Provide

225.403-70

USD(A&T)DP a copy of the justifica-
tion for restricting competition in ac-
cordance with FAR 25.402(e) and FAR
6.303-1(d).

(3) Where competition from foreign
sources is restricted under subpart
225.71.

(9)(4) In accordance with Section 8094

of the Fiscal Year 1994 Defense Appro-
priations Act (Public Law 103-139), the
exception for petroleum and any prod-
uct derived from petroleum does not
apply.
[56 FR 36367, July 31, 1991, as amended at 59
FR 23169, May 5, 1994; 60 FR 61597, Nov. 30,
1995; 61 FR 37841, July 22, 1996; 61 FR 50453,
Sept. 26, 1996; 62 FR 34122, June 24, 1997]

225.403-70 Products subject to trade
agreement acts.

Foreign end products subject to the
Trade Agreements Act and NAFTA are
those in the following Federal supply
groups (FSG). If a product is not in one
of the listed groups, the Trade Agree-
ments Act and NAFTA do not apply.
The definition of Caribbean Basin
country end products in FAR 25.401 ex-
cludes those end products which are
not eligible for duty-free treatment
under 19 U.S.C. 2703(b). However, 225.401
expands the definition of Caribbean
Basin country end products to include
petroleum and any product derived
from petroleum. The list of products
has been annotated to indicate those
products which are eligible for des-
ignated and NAFTA countries, but are
not presently eligible for Caribbean
Basin countries.

FSG Category/Description
22 Railway equipment
23 Motor vehicles, trailers, and cycles

(except 2350 and buses under 2310)
24 Tractors

25 Vehicular equipment components

26 Tires and tubes

29 Engine accessories

30 Mechanical power transmission
equipment

32 Woodworking machinery and equip-
ment

34 Metalworking machinery

35 Service and trade equipment

36 Special industry machinery (except
3690)

37 Agricultural machinery and equip-
ment

167



225.405

FSG Category/Description

38 Construction, mining, excavating,
and highway maintenance equip-
ment

39 Materials handling equipment

40 Rope, cable, chain and fittings

41 Refrigeration and air conditioning
equipment

42 Fire fighting, rescue and safety
equipment

43 Pumps and compressors

44 Furnace, steam plant and drying
equipment (except 4470)

45 Plumbing, heating, and sanitation
equipment

46 Water purification and sewage treat-
ment equipment

47 Piping, tubing, hose, and fitting

48 Valves

49 Maintenance and repair shop equip-
ment (except 4920-4927, 4931-4935,
4960)

53 Hardware and abrasives

54 Prefabricated structures and scaf-
folding

55 Lumber, millwork, plywood, and ve-
neer

56 Construction and building materials

61 Electric wire, and power and dis-
tribution equipment

62 Lighting fixtures and lamps

63 Alarm and signal systems

65 Medical, dental, and veterinary
equipment and supplies

66 Instruments and laboratory equip-
ment (except aircraft clocks under
6645)—See FAR 25.401 exclusion of
certain watches and watch parts for
certain Caribbean Basin countries

67 Photographic equipment

68 Chemicals and chemical products

69 Training aids and devices

70 General purpose ADPE, software,
supplies, and support equipment

71 Furniture

72 Household and commercial furnish-
ings and appliances

73 Food preparation and serving equip-
ment

74 Office machines, visible record equip-
ment and ADP equipment

75 Office supplies and devices

76 Books, maps, and other publications

77 Musical instruments, phonographs,
and home type radios

78 Recreational and athletic equipment

79 Cleaning equipment and supplies

80 Brushes, paints, sealers, and adhe-
sives

81 Containers, packaging and packing
supplies (except 8140)

84 Luggage (only 8460)—See FAR 25.401
for exclusion of luggage for Carib-
bean Basin countries

85 Toiletries

87 Agricultural supplies
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FSG Category/Description

88 Live animals

91 Fuels, oils and waxes

93 Nonmetallic fabricated materials

94 Nonmetallic crude materials

96 Ores, minerals, and their primary
products

99 Miscellaneous

[56 FR 36367, July 31, 1991, as amended at 59
FR 1289, Jan. 10, 1994; 59 FR 23169, May 5,
1994; 61 FR 37841, July 22, 1996; 62 FR 2615,
Jan. 17, 1997]

225.405 Procedures.

(d) The requirements of FAR 25.405(d)
do not apply to offshore acquisitions or
to Defense Fuel Supply Center post,

camp, or station overseas require-
ments.
225.408 Solicitation provisions and

contract clauses.

(a)(1) Use the provision at 252.225-
7006, Buy American Act-Trade Agree-
ments-Balance of Payments Program
Certificate, instead of the provision at
FAR 52.225-8, Buy American Act-Trade
Agreements-Balance of Payments Pro-
gram Certificate, in all solicitations
that include the clause at 252.225-7007,
Trade Agreements.

(2) Use the clause at 252.225-7007,
Trade Agreements, instead of the
clause at FAR 52.225-9, Buy American
Act—Trade Agreements—Balance of
Payments Program. The clause need
not be used where purchase from for-
eign sources is restricted (see
225.403(d)(1)(B)). The clause may be
used where the contracting officer an-
ticipates a waiver of the restriction.
For procurements by the U.S. Army
Corps of Engineers, use the clause with
its Alternate I.

(3) Use the provision at 252.225-7035,
Buy American Act—North American
Free Trade Agreement Implementation
Act—Balance of Payments Program
Certificate, instead of the provision at
FAR 52.225-20, Buy American Act—
North American Free Trade Agreement
Implementation Act—Balance of Pay-
ments Program Certificate, in all so-
licitations that include the clause at
252.225-7036, North American Free
Trade Agreement Implementation Act.

(4)(A) Use the clause at 252.225-7036,
North American Free Trade Agreement
Implementation Act, instead of the
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clause at FAR 52.225-21, Buy American
Act—North American Free Trade
Agreement Implementation Act—Bal-
ance of Payments Program. The clause
need not be used where purchase from
foreign sources is restricted (see
225.403(d)(1)(B)). The clause may be
used where the contracting officer an-
ticipates a waiver of the restriction.

(B)(i) Use the clause in all solicita-
tions and contracts for the items listed
at 225.403-70, when the estimated value
is $50,000 or more and the Trade Agree-
ments Act does not apply. Include the
clause in solicitations for multiple line
items if any line item is subject to
NAFTA.

(i) Use the clause with its Alternate
I when the estimated value is between
$25,000 and $50,000.

(C) Application of the procedures in
225.402(a) and the acquisition of non-
eligible and eligible products under the
same solicitation may result in the ap-
plication of the North American Free
Trade Agreement Implementation Act
to only some of the items solicited. In
such case, indicate in the schedule
those items covered by the Act.

[56 FR 36367, July 31, 1991, as amended at 57
FR 42630, Sept. 15, 1992. Redesignated and
amended at 59 FR 1289, Jan. 10, 1994; 60 FR
29498, June 5, 1995; 61 FR 16880, Apr. 18, 1996]

Subpart 225.6—Customs and
Duties

225.602 Policy.

(1) Section XXII, chapter 98, sub-
chapter VIII, Item 9808.00.30 of the Har-
monized Tariff Schedule of the United
States authorizes duty-free importa-
tion of defense supplies.

(2) 19 U.S.C. 1309 authorizes duty-free
importation of certain supplies (not in-
cluding equipment) for vessels or air-
craft operated by the United States
(see FAR 25.604(b)).

(3) DoD will issue duty-free entry cer-
tificates for—

(i) Qualifying country supplies (end
products and components) on all de-
fense contracts;

(ii) Eligible products (end products
but not components) on defense con-
tracts subject to the Trade Agreements
Act or NAFTA; and

(iii) Other foreign supplies, if there is
reasonable assurance that the adminis-

225.603

trative and other costs of processing
and controlling the certificates will
not exceed the amount of duty that
would be paid.

[56 FR 36367, July 31, 1991, as amended at 59
FR 1290, Jan. 10, 1994]

225.603 Procedures.

(1) Issue duty-free entry certifi-
cates—

(i) In accordance with the policy in
225.602;

(ii) On contracts
clauses in—

(A) FAR 52.225-10, Duty-Free Entry;
or

(B) 252.225-7009, Duty-Free Entry—
Qualifying Country End Products and
Supplies; or

(C) 252.225-7037, Duty-Free Entry—
NAFTA Country End Products and
Supplies; or

(iii) On other contracts that fall
within one of the following cat-
egories—

(A) Direct purchases of foreign sup-
plies under a DoD prime contract,
whether title passes at point of origin
or at destination in the United States;
provided, the contract states that the
final price is exclusive of duty;

(B) Purchases of foreign supplies by a
domestic prime contractor under a
cost-reimbursement type contract or
by a cost-reimbursement type sub-
contractor (where no fixed-price prime
or fixed-price subcontract intervenes
between the purchaser and the Govern-
ment), whether title passes at point of
origin or at destination in the United
States. If a fixed-price prime or fixed-
price subcontract intervenes, follow
the criteria stated in paragraph
(1)(iii)(C) of this section; or

(C) Purchases of foreign supplies by a
fixed-price domestic prime contractor,
a fixed-price subcontractor, or a cost-
type subcontractor where a fixed-price
prime contract, or fixed-price sub-
contract intervenes; provided—

(1) The fixed-price prime contract
and, where applicable, fixed-price sub-
contract prices are, or are amended to
be, exclusive of duty;

(2) The supplies so purchased will be
delivered to the Government or incor-
porated in Government-owned property
or in an end product to be furnished to
the Government, and the duty will be

containing the
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paid if such supplies or any portion are
used for other than the performance of
the Government contract or disposed of
other than for the benefit of the Gov-
ernment in accordance with the con-
tract terms; and

(3) Such acquisition abroad is author-
ized by the terms of the contract, the
subcontract, or by the contracting offi-
cer. In any case, follow the procedures
required by the clauses in FAR 52.225-
10, Duty-Free Entry, and 252.225-7009,
Duty-Free Entry—Qualifying Country
End Products and Supples, and 252.225-
7037, Duty-Free Entry—NAFTA Coun-
try End Products and Supplies, to the
extent practicable.

(2) Do not issue duty-free entry cer-
tificates or exempt duty for end prod-
ucts, components, or supplies already
entered into the customs territory of
the United States for which duty has
already been paid.

(3) If a duty-free entry certificate is
issued a contractor under a fixed-price
contract based on the contractor’s pro-
viding a domestic or qualifying coun-
try end product, component, or supply,
negotiate an equitable reduction in the
contract price if the contractor subse-

quently furnishes a nonqualifying
country end product, component, or
supply.

(4) Exclude duty from the contract
price for end products, components, or
supplies that are being accorded duty-
free entry.

(5) Except as required under the eval-
uation procedures in 225.105 for the Buy
American Act, do not evaluate duty for
items accorded duty-free entry.

(6) Even if duty is evaluated under
Subpart 225.1, the supplies may still be
authorized duty-free entry if to do so is
consistent with the policies in 225.602.
However, if the Government will pay a
duty, then the cost of the duty must be
included in the contract price and eval-
uated as part of the offer.

(b) Formal entry and release. (i) The
administrative contracting officer
must—

(A) Ensure that prime contractors
are aware of and understand any Duty-
Free Entry clause requirements. Con-
tractors should understand that failure
by them or their subcontractors to in-
clude the data required by the clause
will result in treatment of the ship-
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ment as without benefit of free entry
under section XXII, chapter 98, sub-
chapter VI1II, Item 9808.00.30 of the Har-
monized Tariff Schedule of the United
States.

(B) Upon receipt of the required no-
tice of purchase of foreign supplies
from the contractor or any tier sub-
contractor—

(1) Verify the duty-free entitlement
of goods entering under the contract;
and

(2) Review the prime contract to en-
sure that performance of the contract
requires the foreign supplies (quantity
and price) identified in the notice.

(C) Upon receipt of notification from
the contractor that it is placing a for-
eign purchase that was not identified
at the time of contract award—

(1) Determine whether a reduction in
the contract price is required under the
clause at FAR 52.225-10, Duty-Free
Entry;

(2) If so, make an equitable adjust-
ment in the contract price, unless the
procuring contracting officer waives
this adjustment;

(3) Determine the price of the foreign
supplies exclusive of duty, and advise
the contractor that that amount will
be the maximum dollar value of sup-
plies for which duty-free entry certifi-
cates will be issued.

(D) Within 20 days after receiving the
notification of purchase of foreign sup-
plies, forward the following informa-
tion in the format indicated to the
Commander, DCMAO New York, ATTN
Customs Team, DCMDN-GNIC, 207 New
York Avenue, Staten Island, NY 10305-
5013—

We have received a contractor notification of
the purchase of foreign supplies. | have
verified that foreign supplies are required
for the performance of the contract. If re-
quired, the prime contract price has been
or will be adjusted.

Prime Contractor Name and Address:

Prime Contractor CAGE Code:

Prime Contract Number plus Delivery Order
Number, if applicable:

Total Dollar Value of the Prime Contract or
Delivery Order:

Expiration Date of the Prime Contract or
Delivery Order:

Foreign Supplier Name and Address:

Number of Subcontract/Purchase Order for
Foreign Supplies:

Total Dollar Value of the Subcontract for
Foreign Supplies:
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Expiration Date of the Subcontract for For-
eign Supplies:

CAO Activity Address Number:

ACO Name and Telephone Number:

ACO Code:

Signature:

Title:

(E) If a contract modification results
in a change to any data verifying duty-
free entitlement previously furnished,
forward a revised notification includ-
ing the changed data to DCMAO New
York.

(i) The responsibility for issuing
duty-free entry certificates for foreign
supplies purchased under a DoD con-
tract or subcontract rests with the
Customs Team, DCMDN-GNIC, DCMAO
New York. Upon receipt of import doc-
umentation for incoming shipments
from the contractor, its agent, or the
U.S. Customs Service, DCMAO New
York will verify the duty-free entitle-
ment and execute the duty-free entry
certificate.

(iii) Upon arrival of foreign supplies
at ports of entry, the consignee, gen-
erally the contractor or its agent (im-
port broker) for shipments to other
than a military installation, will file
U.S. Customs Form 7501, 7501A, or 7506,
with the District Director of Customs.

(c) Immediate entry and release. Impor-
tations made in the name of a DoD
military facility or being shipped di-
rectly to a military facility are enti-
tled to release under the immediate de-
livery procedure.

(i) A DoD immediate delivery appli-
cation has been approved and is on file
at Customs Headquarters.

(ii) The application is for an indefi-
nite period and is good for all Customs
districts, areas, and ports.

[56 FR 36367, July 31, 1991, as amended at 59
FR 1290, Jan. 10, 1994; 60 FR 29498, June 5,
1995; 62 FR 2613, Jan. 17, 1997]

225.604 Exempted supplies.

(b)(i) The term *“‘supplies”—

(A) Includes articles known as
‘‘stores,”” such as food, medicines, and
toiletries, as well as all consumable ar-
ticles necessary and appropriate for the
propulsion, operation, and mainte-
nance of the vessel or aircraft, such as
fuel, oil, gasoline, grease, paint, cleans-
ing compounds, solvents, wiping rags,
and polishes.

(B) Does not include portable articles
necessary and appropriate for the navi-

225.605-70

gation, operation, or maintenance of
vessel or aircraft and for the comfort
and safety of the persons on board,
such as rope, bolts and nuts, bedding,
china and cutlery, which are included
in the term “‘equipment.”’

(if) The duty-free certificate shall be
printed, stamped, or typed on the face
of Customs Form 7501, or attached, and
shall be executed by a duly designated
officer or civilian official of the appro-
priate department or agency in the fol-
lowing form—

(Date)

I certify that the acquisition of this mate-
rial constituted a purchase of supplies by the
United States for vessels or aircraft operated
by the United States, and is admissible free
of duty pursuant to 19 U.S.C. 1309.

(Name)

(Title)

(Organization)

225.605 Contract clause.

(b) The dollar amount in paragraphs
(b)(1) and (i)(2) of the FAR 52.225-10
clause may be reduced appropriately in
solicitations and contracts of $100,000
or less.

225.605-70 Additional solicitation pro-
visions and contract clauses.

(a) Use the clause at 252.225-7008, Sup-
plies to be Accorded Duty-Free Entry,
in all solicitations and contracts
when—

(1) Duty-free entry will be granted
under the resultant contract; and

(2) The solicitation and contract in-
clude the clauses at—

(i) FAR 52.225-10, Duty-Free Entry; or

(ii) 252.225-7009, Duty-Free Entry—
Qualifying Country End Products and
Supplies.

(b) Use the clause at 252.225-7009,
Duty-Free Entry—Qualifying Country
End Products and Supplies, in all so-
licitations and contracts for supplies
and in all solicitations and contracts
for services involving the furnishing of
supplies. Do not use the clause in a
contract for supplies for exclusive use
outside the United States.

(c) Use the clause at 252.225-7037,
Duty-Free Entry—NAFTA Country
End Products and Supplies, in all so-
licitations and contracts for supplies
and services when the clause at FAR
52.225-10, Duty-Free Entry, is not used
and NAFTA applies (see 225.403-70).

(d) Use the clause at
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252.225-7010, Duty-Free Entry—Addi-
tional Provisions, in all solicitations

and contracts which include the clause
at FAR 52.225-10, Duty-Free Entry.

[56 FR 36367, July 31, 1991, as amended at 59
FR 1290, Jan. 10, 1994]

Subpart 225.7—Restrictions on
Certain Foreign Purchases

225.702 Restrictions.

See 209.104-1(g)(i) for restrictions on
contracting with firms owned or con-
trolled by foreign governments that
support terrorism. See 209.104-1(g)(ii)
for prohibition on award of a DoD con-
tract under a national security pro-
gram to an entity controlled by a for-
eign government when access to pro-
scribed information is required to per-
form the contract.

[59 FR 51133, Oct. 7, 1994]

225.770 Secondary Arab boycott of Is-
rael.

225.770-1 Restriction.

In accordance with 10 U.S.C. 2410i, do
not enter into a prime contract with a
foreign person, company, or entity un-
less it has certified that it does not
comply with the secondary Arab boy-
cott of Israel.

[58 FR 28467, May 13, 1993]

225.770-2 Procedures.

For contracts awarded to the Cana-
dian Commercial Corporation (CCC),
the CCC will submit a certification
from its proposed subcontractor with
the other required precontractual ma-
terial (see 225.870).

[57 FR 53599, Nov. 12, 1992]

225.770-3 Exceptions.

The restriction does not apply to—

(a) Purchases below the small pur-
chase threshold in FAR 13.101;

(b) Contracts for consumable sup-
plies, provisions, or services for the
support of the United States or of al-
lied forces in a foreign country; or

(c) Contracts pertaining to any
equipment, technology, data, or serv-
ices for intelligence or classified pur-
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poses, or the acquisition or lease there-
of in the interest of national security.

[57 FR 53599, Nov. 12, 1992]

225.770-4 Waivers.

The Secretary of Defense may waive
the restriction on the basis of national
security interests. Waiver requests
should be forwarded to the Director of
Defense Procurement, OUSD(A&T)DP.

[57 FR 53599, Nov. 12, 1992, as amended at 60
FR 61597, Nov. 30, 1995]

225.770-5 Solicitation provision and
contract clause.

Unless an exception applies or a
waiver has been granted, use the clause
at 252.225-7031, Secondary Arab Boycott
of Israel, in all solicitations and con-
tracts.

[57 FR 53599, Nov. 12, 1992]

Subpart 225.8—International
Agreements and Coordination

225.801 International agreements.

(1) Treaties and agreements between
the U.S. and foreign governments af-
fect both—

(i) The way offers from foreign con-
tractors are evaluated in DoD acquisi-
tions; and

(ii) Performance of DoD contracts in
foreign countries.

(2) This subpart covers acquisition
policy and procedures based on treaties
and international agreements.

(3) Information on specific agree-
ments is available as follows—

(i) Memoranda of understanding
(MOU) and other international agree-
ments between the United States and
the countries listed in 225.872-1 are
maintained in the Office of the Deputy
Assistant Secretary of Defense (Pro-
curement) (Foreign Contracting) (703)
697-9351, DSN 227-9351).

(i) Military Assistance Advisory
Groups, Naval Missions, and Joint U.S.
Military Aid Groups normally have
copies of the agreements applicable to
the countries concerned.

(iii) Copies of international agree-
ments covering existing agreements in
the United Kingdom of Great Britain
and Northern lIreland, Western Euro-
pean countries, North Africa, and in
the
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Middle East are filed with the U.S. Eu-
ropean Command (EUCOM).

(iv) Agreements with countries in the
Pacific and Far East are filed with the
U.S. Pacific Command (CINCPAC).

225.802 Procedures.

225.802-70 Contracts for performance
outside the United States and Can-
ada.

(@) When a purchasing activity an-
ticipates placement of a contract for
performance outside the United States
or Canada and the contracting activity
is not under the command jurisdiction
of a unified or specified command for
the country involved, the purchasing
activity shall maintain liaison with
the cognizant contract administration
office (CAO) (as specified in DLAH
4105.5) during preaward negotiations
and postaward administration. The
CAO will provide pertinent information
for contract negotiations, effect appro-
priate coordination, and obtain re-
quired approvals for the performance of
the contract.

(b) Where the acquisition requires
the performance of work in the foreign
country by U.S. personnel or a third
country contractor, or where the ac-
quisition will require logistics support
for contract employees, source inspec-
tion, or additional Government em-
ployees—

(1) The contracting activity must co-
ordinate with the cognizant contract
administration office before contract
award.

(2) The contracting officer shall re-
quest the following information from
the contract administration office—

(i) The applicability of any inter-
national agreements to the acquisition;

(i) Security requirements applicable
to the area;

(iii) The standards of conduct re-
quired to be observed by the prospec-
tive contractor and its employees, and
any action that may be taken in the
event required standards are not main-
tained;

(iv) Requirements for use of foreign
currencies, including applicability of
U.S. holdings of excess foreign cur-
rencies;

(v) Availability of logistics support
for contractor employees; and

225.870-1

(vi) Information on taxes and duties
from which the Government may be ex-
empt.

(3) The contracting officer shall fur-
nish the following information to the
contract administration office—

(i) A synopsis of the work to be per-
formed and, if practical, a copy of the
solicitation;

(if) Any contractor logistical support
desired in support of U.S. or foreign
military sale requirements;

(iii) Contract performance period and
estimated contract value;

(iv) Number and nationality of con-
tractor employees and date of planned
arrival of contractor personnel;

(v) Contract security requirements;
and

(vi) Other pertinent information to
effect complete coordination and co-
operation.

225.802-71 EnNd user certificates.

Contracting officers considering the
purchase of an item from a foreign
source may encounter a request for the
signing of a certificate to the effect
that the Armed Forces of the United
States is the end user of the equip-
ment, and that it will not be trans-
ferred to third parties without author-
ization from the Government of the
country selling the item. When encoun-
tering this situation, refer to DoD Di-
rective 2040.3, End User Certificates,
for guidance.

[57 FR 42630, Sept. 15, 1992]

225.870 Contracting with Canadian
contractors.

225.870-1 General.

(a) The Canadian Government guar-
antees to the U.S. Government all com-
mitments, obligations, and covenants
of the Canadian Commercial Corpora-
tion under any contract or order issued
to the Corporation by any contracting
activity of the U.S. Government. The
Canadian Government has waived no-
tice of any change or modification
which may be made, from time to time,
in these commitments, obligations, or
covenants.

(b) For production planning purposes,
Canada is considered to be part of the
defense industrial base (see 225.870-

2(b)).
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(c) Contracts with contractors lo-
cated in Canada should be awarded to
and administered by the Canadian
Commercial Corporation, except for—

(1) Negotiated purchases for experi-
mental, developmental, or research
work unless the contract is for a
project under the Defense Development
Sharing Program;

(2) Purchases of unusual or compel-
ling urgency;

(3) Small purchases; or

(4) Purchases made by DoD activities
located in Canada.

(d) The Canadian Commercial Cor-
poration, in placing contracts with Ca-
nadian or U.S. concerns, uses provi-
sions in the contracts that give DoD
the same production rights, data, and
information that DoD would obtain in
contracts with U.S. concerns.

(e) When contracts are placed with
the Canadian Commercial Corporation,
the government of Canada will provide
the following services, without charge
to DoD departments and agencies—

(1) Contract administration services, in-
cluding—

(i) Cost and pricing analysis;

(ii) Industrial security;

(iii) Accountability and disposal of
Government property;

(iv) Production expediting;

(v) Compliance with Canadian labor
laws;

(vi) Processing termination claims
and disposing of termination inven-
tory;

(vii) Customs documentation;

(viii) Processing of disputes and ap-
peals; and

(ixX) Such other related contract ad-
ministration functions as may be re-
quired with respect to the Canadian
Commercial Corporation contract with
the Canadian supplier; and

(2) Audits. When required, audits are
performed by the Audit Service Group,
Supply and Services Canada. Requests
for audit on non-Canadian Commercial
Corporation contracts should be routed
through the cognizant contract admin-
istration office of Defense Contract
Management Command.

(3) Inspection. The Department of Na-
tional Defence (Canada) provides in-
spection personnel, services, and facili-
ties, at no charge to DoD departments
and agencies (see 225.870-7).
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225.870-2 Solicitation of
contractors.

Canadian

(a) Except for the acquisitions in
225.870-1(c) (1) through (4), include Ca-
nadian firms on bidders mailing lists
and comparable source lists only at the
request of the Canadian Commercial
Corporation.

(b) Include Canadian planned produc-
ers under the Industrial Readiness
Planning Program on bidders mailing
lists for their planned items (see FAR
14.205-1).

(c) Send solicitations directly to Ca-
nadian firms appearing on the appro-
priate bidders mailing lists. Send a
complete copy of the solicitation and a
listing of Canadian firms solicited to
the Canadian Commercial Corporation,
11th Floor, 50 O’Connor Street, Ottawa,
Ontario, K1A-0S6, Canada.

(d) Furnish a solicitation, if re-
quested, to the Canadian Commercial
Corporation even if no Canadian firm is
solicited.

(e) Handle small purchases (see FAR
part 13) directly with Canadian firms
and not through the Canadian Com-
mercial Corporation.

[56 FR 36367, July 31, 1991, as amended at 57
FR 42630, Sept. 15, 1992]

225.870-3 Submission of offers.

(a) As indicated in 225.870-4, the Ca-
nadian Commercial Corporation is the
prime contractor. To indicate accept-
ance of offers by individual Canadian
companies, the Canadian Commercial
Corporation issues a letter, supporting
the Canadian offer, containing the fol-
lowing information—

(1) Name of the Canadian offeror;

(2) Confirmation and endorsement of
the offer in the name of the Canadian
Commercial Corporation; and

(3) A statement that the Corporation
shall subcontract 100 percent with the
offeror.

(b) When a Canadian offer cannot be
processed through the Canadian Com-
mercial Corporation in time to meet
the bid-opening requirement or the
closing date for receipt of proposals,
the Corporation may permit Canadian
firms to submit offers directly. The Ca-
nadian Commercial Corporation’s en-
dorsement of award, however, must be
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received by the contracting officer be-
fore contract award.

(c) All sealed bids will be submitted
by the Canadian Commercial Corpora-
tion in terms of U.S. currency. Do not
adjust contracts awarded under sealed
bidding for losses or gains from fluc-
tuation in exchange rates.

(d) Except for sealed bids, all offers
and quotations submitted by the Cana-
dian Commercial Corporation are nor-
mally in terms of Canadian currency.
The Corporation may, at the time of
submitting an offer, elect to quote and
receive payment in terms of U.S. cur-

rency, in which case the contract
shall—

(1) Provide for payment in U.S. cur-
rency; and

(2) Shall not be adjusted for losses or
gains from fluctuation in exchange
rates.

225.870-4 Contracting procedures.

(a) Award individual contracts cover-
ing purchases from suppliers located in
Canada, except for those in 225.870-
1(c)(1) through (4), to the Canadian
Commercial Corporation, 11th Floor, 50
O’Connor Street, Ontario, Canada,
K1A-0S6.

(b) Direct communication with the
Canadian supplier is authorized and en-
couraged in connection with all tech-
nical aspects of the contract; provided,
that the Corporation’s approval is ob-
tained on any matters involving
changes to the contract.

(c) Identify in the contract, the type
of currency, i.e., U.S. or Canadian. Con-
tracts that provide for payment in Ca-
nadian currency shall quote the con-
tract price in terms of Canadian dollars
and shall identify the amount by the
initials CN; e.g., $1,647.23CN. The con-
tract shall clearly indicate on its face
the U.S./Canadian conversion rate at
the time of award and the U.S. dollar
equivalent of the Canadian dollar con-
tract amount.

[56 FR 36367, July 31, 1991, as amended at 57
FR 42630, Sept. 15, 1992]

225.870-5 Contract administration.

(a) Assign contract administration in
accordance with part 242. When con-
tract administration is performed in
Canada by the cognizant contract ad-
ministration office of the Defense Con-

225.870-6

tract Management Command, the pay-
ing office to be named in the contract
for disbursement of DoD funds (DoD
Department Code: 17-Navy; 21-Army;
57-Air Force; 97-all other DoD compo-
nents), whether payment is in Cana-
dian or U.S. dollars, shall be: Disburs-
ing Office, Defense Contract Manage-
ment Area Office, Cleveland 1240 East
9th Street, Anthony J. Celebrezze Fed-
eral Building, Cleveland, Ohio 44199.

(b) For cost-reimbursement type con-
tracts—

(1) Audits on contracts with the Ca-
nadian Commercial Corporation (CCC)
are automatically arranged by the De-
partment of Supplies and Services
(DSS), Canada. Audit reports are fur-
nished to DSS. Upon advice from DSS,
the CCC will certify the invoice and
forward it with SF 1034, Public Vouch-
er, to the administrative contracting
officer for further processing and trans-
mittal to the disbursing office.

(2) On contracts placed directly with
Canadian firms, the administrative
contracting officer requests audits
from the Audit Services Bureau (ASB),
Ottawa, Ontario, Canada.

(i) Invoices are approved by the ASB/
DSS auditor on a provisional basis
pending completion of the contract and
final audit.

(if) The ASB/DSS forwards these in-
voices, accompanied by SF 1034, Public
Voucher, to the administrative con-
tracting officer for further processing
and transmittal to the disbursing offi-
cer.

(iii) ASB/DSS furnishes periodic advi-
sory audit reports directly to the ad-
ministrative contracting officer.

225.870-6 Termination procedures.

(@) The Canadian Commercial Cor-
poration will continue administering
contracts that may be terminated by
the U.S. contracting officer.

(b) The Corporation will settle all Ca-
nadian subcontracts in accordance
with the policies, practices, and proce-
dures of the Canadian Government.

(c) The U.S. agency administering
the contract with the Canadian Com-
mercial Corporation shall provide any
services required by the Canadian Com-
mercial Corporation, including disposal
of inventory, for settlement of any sub-
contracts placed in the United States.
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Settlement of such U.S. subcontracts is
made under this regulation.

225.870-7 Acceptance of Canadian sup-
plies.

(a) When contracts placed in Canada,
either with the Canadian Commercial
Corporation or directly with Canadian
suppliers, require contract quality as-
surance (CQA) and/or acceptance before
shipment, CQA and/or acceptance, as
applicable, will be performed by the
Department of National Defence (Can-
ada), under paragraph 6 of the Letter of
Agreement.

(b) Signature by the Department of
National Defence (Canada) quality as-
surance representative on the DoD in-
spection and acceptance form is satis-
factory evidence of acceptance for pay-
ment purposes.

225.870-8 Industrial security.

Industrial security for Canada shall
be in accordance with the U.S.-Canada
Industrial Security Agreement of
March 31, 1952, as amended.

225.871 North Atlantic Treaty Organi-
zation (NATO) cooperative projects.

225.871-1 Scope.

(a) This section provides guidance on
awarding contracts based on NATO co-
operative projects.

(b) The authority is 22 U.S.C. 2767 and
10 U.S.C. 2350b.

225.871-2 Definitions.

(a) Cooperative project means a jointly
managed arrangement—

(1) Described in a written agreement
between the parties;

(2) Undertaken to further the objec-
tives of standardization, rationaliza-
tion, and interoperability of the armed
forces of North Atlantic Treaty Organi-
zation member countries; and

(3) Providing for—

(i) One or more of the other partici-
pants to share with the United States
the cost of research and development,
testing, evaluation, or joint production
(including follow-on support) of certain
defense articles;

(if) Concurrent production in the
United States and in another member
country of a defense article jointly de-
veloped; or
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(iii) Acquisition by the United States
of a defense article or defense service
from another member country.

(b) Other participant means a coopera-
tive project participant other than the
United States.

225.871-3 General.

(a) Cooperative project authority. (1)
Departments or agencies, that have au-
thority to do so, may enter into a coop-
erative project agreement with NATO
or with one or more member countries
of that organization under DoD Direc-
tive 5530.3, International Agreements.

(2) Under laws and regulations gov-
erning the negotiation and implemen-
tation of cooperative project agree-
ments, departments and agencies may
enter into contracts, or incur other ob-
ligations, on behalf of other partici-
pants without charge to any appropria-
tion or contract authorization.

(3) Agency heads have authority to
solicit and award contracts to imple-
ment cooperative projects.

(b) Contracts implementing coopera-
tive projects shall comply with all ap-
plicable laws relating to Government
acquisition, unless a waiver is granted
under 225.871-4. A waiver of certain
laws and regulations may be obtained
if—

(1) Required by the terms of a writ-
ten cooperative project agreement;

(2) 1t will significantly further NATO
standardization, rationalization, and
interoperability; and

(3) It is approved by the appropriate
DoD official.

225.871-4 Statutory waivers.

(a) The Deputy Secretary of Defense
may waive for contracts or sub-
contracts placed outside the United
States any provision of law that spe-
cifically prescribes—

(1) Procedures for the formation of
contracts;

(2) Terms and conditions for inclu-
sion in contracts;

(3) Requirements for, or preferences
to be given—

(i) To goods grown, produced, or man-
ufactured in the United States or in
U.S. Government-owned facilities; or

(if) For services to be performed in
the United States; or
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(4) Requirements regulating the per-
formance of contracts.

(b) There is no authority for waiver
of—

(1) Any provision of the Arms Export
Control Act (22 U.S.C. 2751);

(2) Any provision of 10 U.S.C. 2304;

(3) The cargo preference laws of the
United States, including the Military
Cargo Preference Act of 1904 (10 U.S.C.
2631) and the Cargo Preference Act of
1954 (46 U.S.C. 1241(b)); or

(4) Any of the financial management
responsibilities administered by the
Secretary of the Treasury.

(c) If a waiver is contemplated under
the terms of a cooperative project
agreement, forward a request for the
waiver to the Deputy Secretary of De-
fense, through the Director of Defense
Procurement. The waiver request must
include a draft Determination and
Findings for signature by the Deputy
Secretary of Defense establishing that
the waiver is necessary to significantly
further NATO standardization, ration-
alization, and interoperability.

(d) The approval of the Deputy Sec-
retary of Defense must be obtained be-
fore committing to make waivers in an
agreement or an amendment to an
agreement or contract.

225.871-5 Directed subcontracting.

(a) The Director of Defense Procure-
ment may authorize the direct place-
ment of subcontracts with particular
subcontractors. Directed subcontract-
ing is not authorized unless specifically
addressed in the cooperative project
agreement.

(b) In some instances, it may not be
feasible to name specific subcontrac-
tors at the time the agreement is con-
cluded. The general provisions for work
sharing at the prime and subcontractor
level, however, must be clearly delin-
eated in the agreement. This will pro-
vide the authority necessary to imple-
ment such arrangements during the ac-
quisition phase.

(c) The agreement is the authority
necessary for including a contractual
provision requiring the prime contrac-
tor to place certain subcontracts with
particular subcontractors. No separate
justification and approval during the
acquisition process is required.

225.872-1

225.871-6 Disposal of property.

Dispose of property that is jointly ac-
quired by the members of a cooperative
project under the procedures estab-
lished in the agreement or in a manner
consistent with the terms of the agree-
ment.

225.871-7 Congressional notification.

(a) Congress must be notified when-
ever DoD determines to award a prime
contract or subcontract to a particular
contractor if the determination was
not part of the certification made
under Section 27(f) of the Arms Export
Control Act before finalizing the coop-
erative agreement.

(1) Departments and agencies must
provide a proposed Congressional no-
tice to USD(A&T)DP in sufficient time
to forward to Congress before the time
of contract award.

(2) The proposed notice shall include
the reason why the authority to des-
ignate a particular contractor or sub-
contractor should be used.

(b) Congressional notification is also
required each time a statutory waiver
is exercised under 225.871-4, if such in-
formation was not provided in the cer-
tification to Congress before finalizing
the cooperative agreement. Exercise of
the waiver means a contract award or
modification which provides for a stat-
utory exception.

[56 FR 36367, July 31, 1991, as amended at 60
FR 61597, Nov. 30, 1995]

225.872 Contracting with qualifying
country sources.

225.872-1 General.

(a) As a result of memoranda of un-
derstanding and other international
agreements, the DoD has determined it
inconsistent with the public interest to
apply restrictions of the Buy American
Act/Balance of Payments Program to
the acquisition of defense equipment
which is mined, produced, or manufac-
tured in any of the following countries
(referred to in this part as ‘“‘qualifying
countries’)—

Australia

Belgium

Canada

Denmark

Egypt

Federal Republic of Germany
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France

Greece

Israel

Italy

Luxembourg

Netherlands

Norway

Portugal

Spain

Turkey

United Kingdom of Great Britain and
Northern Ireland

(b) Individual acquisitions for prod-
ucts of the following qualifying coun-
tries may, on a purchase-by-purchase
basis, be exempted from application of
the Buy American Act and Balance of

Payments Program as inconsistent
with the public interest—

Austria

Finland

Sweden

Switzerland

(c) The determination in paragraph
(a) of this subsection does not limit the
authority of the cognizant Secretary to
restrict acquisitions to domestic
sources or reject an otherwise accept-
able offer from a qualifying country
source in instances where considered
necessary for national defense reasons.

(d) The Secretary of Defense has
waived the restrictions of 10 U.S.C.
2534(a) for the acquisition of defense
items manufactured in a qualifying
country listed in paragraph (a) or (b) of
this subsection, in accordance with the
provisions of 10 U.S.C. 2534(d)(3).

[56 FR 36367, July 31, 1991, as amended at 57
FR 53599, Nov. 12, 1992; 60 FR 61597, Nov. 30,
1995; 62 FR 34122, June 24, 1997]

225.872-2 Applicability.

(a) This section applies to all acquisi-
tions of supplies except where re-
stricted by—

(1) Provision of U.S. National Disclo-
sure Policy (NDP), DOD Directive
5230.11, Disclosure of Classified Mili-
tary Information to Foreign Govern-
ments and International Organizations;

(2) U.S. defense mobilization base re-
quirements purchased under the au-
thority of FAR 6.302-3(a)(2)(i) except
for quantities in excess of that required
to maintain the defense mobilization
base. This restriction does not apply to
Canadian planned producers—
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(i) Review individual solicitations to
determine whether this restriction ap-
plies.

(i) Information concerning re-
stricted items may be obtained from
the Deputy Assistant Secretary of De-
fense (Industrial Affairs);

(3) Other U.S. laws or regulations
(e.g., the annual defense appropriations
act); and

(4) U.S. industrial security require-
ments.

(b) This section does not apply to
construction contracts.

[56 FR 36367, July 31, 1991, as amended at 60
FR 61597, Nov. 30, 1995; 62 FR 34123, June 24,
1997]

225.872-3 Solicitation procedures.

(a) Include qualifying country
sources on bidders mailing lists and
comparable source lists upon their re-
quest (see FAR 14.205).

(b) Except for items developed under
the U.S./Canadian Development Shar-
ing Program, use the criteria for solic-
iting and making awards under FAR
part 19 for small business concerns
without regard to whether there are
potential qualifying country sources
for the end product. Do not consider an
offer of a qualifying country end prod-
uct if the solicitation is identified for
the exclusive participation of small
business firms.

(c) Send solicitations directly to
qualifying country sources. Solicit Ca-
nadian sources through the Canadian
Commercial Corporation in accordance
with 225.870.

(d) Use international air mail if solic-
itation destinations are outside the
United States and security classifica-
tion permits such use (see FAR 14.202
and FAR 14.203).

(e) If unusual technical or security
requirements preclude the acquisition
of otherwise acceptable defense equip-
ment from qualifying country sources,
review the need for such requirements.
Do not impose unusual technical or se-
curity requirements solely for the pur-
pose of precluding the acquisition of
defense equipment from qualifying
countries.

(f) Do not automatically exclude
qualifying country sources from sub-
mitting offers because their supplies
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have not been tested and evaluated by
the department/agency.

(1) Consider the adequacy of qualify-
ing country service testing on a case-
by-case basis. Departments or agencies
that must limit solicitations to sources
whose items have been service tested
and evaluated by the department/agen-
cy shall consider supplies from qualify-
ing country sources that have been
tested and accepted by the qualifying
country for service use.

(2) The department/agency may per-
form a confirmatory test, if necessary.

(3) Apply U.S. test and evaluation
standards, policies, and procedures
when the department/agency decides
that confirmatory tests of qualifying
country end products are necessary.

(4) Where it appears that these provi-
sions might adversely delay service
programs, obtain the concurrence of
the DoD Acquisition Executive, Under
Secretary of Defense (Acquisition &
Technology), before excluding the
qualifying country source from consid-
eration.

(g) Permit industry representatives
from a qualifying country to attend
symposia, program briefings, prebid
conferences (FAR 14.207 and FAR
15.409), and similar meetings that ad-
dress U.S. defense equipment needs and
requirements. When practical, struc-
ture these meetings to allow attend-
ance by representatives of qualifying
country concerns.

[56 FR 36367, July 31, 1991, as amended at 60
FR 61597, Nov. 30, 1995]

225.872-4 Evaluation of offers.

(a) Qualifying country sources com-
peting for DoD requirements must be
responsive to the terms and conditions
of DoD solicitations.

(b) Evaluate offers of end products
from the qualifying country sources in
225.872-1(a) without application of the
50 percent Buy American Act or Bal-
ance of Payments Program evaluation
factor, in accordance with 225.105 and
225.303.

(c) Evaluate offers of end products
from the qualifying country sources in
225.872-1(b) without application of the
50 percent Buy American Act or Bal-
ance of Payments Program evaluation
factor. If the offer, as evaluated, is low
or otherwise eligible for award, the

225.872-4

contracting officer shall request an ex-
emption of the Buy American Act/Bal-
ance of Payments Program as incon-
sistent with the public interest.

(1) To obtain an exemption, process a
Determination and Findings for signa-
ture—

(i) At a level above the contracting
officer, for acquisitions of $25,000 or
less;

(ii) By the chief of the contracting of-
fice, for acquisitions of $250,000 or less;

(iii) By the head of the contracting
activity (HCA), for acquisitions of $2
million or less; or

(iv) By the head of the agency, or
designee at a level no lower than an
HCA, for acquisitions over $2 million.

(2) The Determination and Findings
shall be substantially as follows for end
items, or modified as necessary for
components—

SERVICE OR AGENCY

Exemption of the Buy American Act/Balance
of Payments Program

Determination and Findings

Upon the basis of the following findings
and determination which | hereby make in
accordance with the provisions of FAR
25.102, acquisition of (qualifying country—
identify country) (describe item) may be made
as provided below.

Findings

1. The (contracting activity) proposes to pur-
chase under contract number, s
mined, produced, or manufactured in
(country of origin). The total estimated cost
of this acquisition is .

2. The United States Government and the
Government of have agreed to
remove barriers to procurement at the prime
and subcontract level for defense equipment
produced in each other’s countries insofar as
laws and regulations permit.

3. The agreement provides that competi-
tive offers of (qualifying country) end prod-
ucts will be evaluated by the Department of
Defense without imposing any price differen-
tial under the Buy American Act or Balance
of Payments Program and without taking
applicable U.S. customs and duties into con-
sideration so that (qualifying country) items
may better compete for sales of defense
equipment to the Department of Defense. In
addition, the Agreement stipulates that ac-
quisitions of (qualifying country) items must
fully satisfy Department of Defense require-
ments for performance, quality, and delivery
and shall cost the Department of Defense no
more than would comparable U.S. source or
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other foreign source defense equipment eligi-
ble for award.

4. In order to achieve the above objectives,
the solicitation contained the Buy American
Act and Balance of Payments Program
clause, 252.225-7001. Offers were solicited
from other sources and the offer received for
(qualifying country end item) is found to be
otherwise eligible for award.

Determination

Pursuant to the Buy American Act and
Balance of Payments Program, | hereby de-
termine that it is inconsistent with the pub-
lic interest to apply the restrictions of the
Buy American Act or the Balance of Pay-
ments Program to the proposed offer.

(Date)

[56 FR 36367, July 31, 1991, as amended at 57
FR 42630, Sept. 15, 1992]

225.872-5 Contract administration.

(a) Arrangements exist with some
qualifying countries to provide recip-
rocal contract administration services.
Some arrangements are at no cost to
either government. To determine
whether such an arrangement has been
negotiated and what contract adminis-
tration functions are covered, contact
the Deputy Director of Defense Pro-
curement (Foreign Contracting), ((703)
697-9351, DSN 227-9351).

(b) When contract administration
services are required on contracts to be
performed in qualifying countries, di-
rect the request to the cognizant activ-
ity under DLAH 4105.4, section II, part
2 (DoD Directory of Contract Adminis-
tration Services Components). Con-
tract administration services for DoD
subcontracts placed by qualifying
country sources in the United States
will be arranged by the cognizant ac-
tivity under DLAH 4105.4, section I,
part 2.

(c) The contract administration ac-
tivity receiving a delegation or second-
ary delegation shall review the delega-
tion to determine whether any portion
of the delegation are covered by memo-
randa of understanding annexes, and
delegate those functions to the appro-
priate organization in the qualifying
country’s government.

(d) Information on quality assurance
delegations to foreign governments is
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in subpart 246.4, Government Contract
Quality Assurance.

[56 FR 36367, July 31, 1991, as amended at 60
FR 29498, June 5, 1995]

225.872-6 Audit.

(a) Memoranda of understanding with
some qualifying countries contain an-
nexes that provide for reciprocal ‘“‘no-
cost” audits of contracts and sub-
contracts (pre- and post-award).

(b) To determine if such an annex is
applicable to a particular qualifying
country, contact the Deputy Director
of Defense Procurement (Foreign Con-
tracting) ((703) 697-9351, DSN 227-9351).

(c) Handle requests for audits in
qualifying countries under 215.805-
5(c)(1).

(1) Except for the United Kingdom
(UK), send the request to the adminis-
trative contracting officer at the cog-
nizant activity listed in DLAH 4105.4,

section Il, part 2 (DoD Directory of
Contract Administration Services
Components). Send the request for

audit from the UK directly to their
Ministry of Defence. See section VII,
DLAH 4105.4 for guidance.

(2) Send an advance copy of the re-
quest to the focal point identified by
the Foreign Contracting Directorate,
Office of the Director of Defense Pro-
curement.

[56 FR 36367, July 31, 1991, as amended at 60
FR 29498, June 5, 1995]

225.872-7 Industrial security for quali-
fying countries.

The required procedures for safe-
guarding classified defense information
necessary for the performance of con-
tracts awarded to qualifying country
sources are in the DoD Industrial Secu-
rity Regulation DoD 5220.22-R (imple-
mented for the Army by AR 380-49; for
the Navy by OPNAV Instruction
5540.8L; for the Air Force by AFR 205-
4; for the Defense Information Systems
Agency by DCA Instruction 240-110-8;
and for the Defense Mapping Agency by
DMA Instruction 5220.22).

[56 FR 36367, July 31, 1991, as amended at 56
FR 67215, Dec. 30, 1991]
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225.872-8 Subcontracting with qualify-
ing country sources.

In reviewing contractor subcontract-
ing procedures, the contracting officer
shall ensure that the prime contract
does not preclude qualifying country
sources from competing for sub-
contracts, except when restricted by
national security interest reasons, mo-
bilization base considerations, or appli-
cable U.S. laws or regulations. (See the
clause at 252.225-7002, Qualifying Coun-
try Sources as Subcontractors.)

225.873 Waiver of United Kingdom
commercial exploitation levies.

225.873-1 Policy.

DoD and the Government of the Unit-
ed Kingdom (U.K.) have agreed to
waive U.K. commercial exploitation
levies and U.S. nonrecurring cost
recoupment charges on a reciprocal
basis. In order for U.K. levies to be
waived, they must be identified and a
waiver must be requested before award
of the contract or subcontract under
which the levies are charged.

[57 FR 53599, Nov. 12, 1992]

225.873-2 Procedures.

(a) Waiver of U.K. levies must be ap-
proved by the Government of the U.K.
When an offeror or contractor identi-
fies a levy included in an offered or
contract price, the contracting officer
shall provide written notification to
the Defense Security Assistance Agen-
cy, Operations Management Division,
room 4B740, the Pentagon, Washington,
DC 20301-2800, telephone (703) 697-8108,
which will request a waiver of the levy
from the Government of the U.K. The
notification shall include—

(1) Name of the U.K. firm;

(2) Prime contract number;

(3) Description of item for
waiver is being sought;

(4) Quantity being acquired; and

(5) Amount of levy.

(b) Waiver may occur after contract
award. Where levies are waived before
contract award, the offer will be evalu-
ated without the levy. Where levies are
identified but not waived before con-
tract award, the offer will be evaluated
inclusive of the levies.

[57 FR 53599, Nov. 12, 1992]

which

225.7000

225.873-3 Contract clause.

Use the clause at 252.225-7032, Waiver
of United Kingdom Levies, in all solici-
tations and contracts for supplies—

(a) Where U.K. firms are expected to
participate as offerors/prime contrac-
tors; or

(b) If a subcontract over $1 million
with a U.K. firm is anticipated.

[57 FR 53599, Nov. 12, 1992]

Subpart 225.9—Additional Foreign
Acquisition Clauses

225.970 Clause deviations in overseas
contracts.

See 201.402(2) for approval authority
for clause deviations in overseas con-
tracts with governments of North At-
lantic Treaty Organization (NATO)
countries or other allies or with United
Nations or NATO organizations.

[61 FR 50453, Sept. 26, 1996]

225.971 Correspondence in English.

Use the clause at 252.225-7041, Cor-
respondence in English, in solicitations
and contracts when contract perform-
ance will be wholly or in part in a for-
eign country.

[62 FR 34123, June 24, 1997]

225.972 Authorization to perform.

Use the clause at 252.225-7042, Au-
thorization to Perform, in solicitations
and contracts when contract perform-
ance will be wholly or in part in a for-
eign country.

[62 FR 34123, June 24, 1997]

Subpart 225.70—Authorization
Acts, Appropriations Acts,
and Other Statutory Restric-
tions on Foreign Acquisition

225.7000 Scope of subpart.

(a) This subpart contains restrictions
on the acquisition of foreign products
and services, imposed by Defense ap-
propriations and authorization acts
and other statutes. Refer to the acts to
verify current applicability of the re-
strictions.
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(b) Nothing in this subpart affects
the applicability of the Buy American
Act or Balance of Payments Program.

[56 FR 36367, July 31, 1991, as amended at 62
FR 2856, Jan. 17, 1997]

225.7001 Definitions.

As used in this subpart—

(a) Bearing components and miniature
and instrument ball bearings are defined
in the clause at 252.225-7016, Restric-
tion on Acquisition of Ball and Roller
Bearings.

(b) Hand or measuring tools means
those tools listed in Federal supply
classifications 51 and 52, respectively.

(c) Possessions, as used in the phrase
“United States or its possessions,” in-
cludes Puerto Rico.

(d) Specialty metals is defined in the
clause at 252.225-7014, Preference for
Domestic Specialty Metals.

[61 FR 10899, Mar. 18, 1996, as amended at 61
FR 50453, Sept. 26, 1996]

225.7002-1 Restrictions.

(a) In accordance with Section 9005 of
Public Law 102-396, as amended (10
U.S.C. 2241 note, Limitations on Food,
Clothing, and Specialty Metals Not
Produced in the United States), and
Section 8109 of Public Law 104-208, do
not acquire supplies consisting in
whole or in part of any of the follow-
ing, that have not been grown or pro-
duced in the United States or its pos-
sessions—

(1) Food, but this does not restrict
acquisition of foods manufactured or
processed in the United States or its
possessions;

(2) Clothing;

(3) Tents, tarpaulins, or covers;

(4) Cotton and other natural fiber
products, or wool (whether in the form
of fiber or yarn or contained in fabrics,
materials, or manufactured articles),
but this does not restrict acquisition of
cotton or wool reprocessed or reused in
the United States or its possessions;

(5) Woven silk or woven silk blends;

(6) Spun silk yarn for cartridge cloth;

(7) Synthetic fabric or coated syn-
thetic fabric, including all textile fi-
bers and yarns that are for use in such
fabrics;

(8) Canvas products; or
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(9) Any item of individual equipment
(Federal Supply Class 8465) manufac-
tured from or containing any of the
listed fibers, yarns, fabrics, or mate-
rials.

(b) Do not acquire specialty metals,
including stainless steel flatware, that
were not melted in steel manufacturing
facilities located within the United
States or its possessions.

(c) Do not acquire hand or measuring
tools that were not produced in the
United States or its possessions.

[56 FR 36367, July 31, 1991, as amended at 59
FR 27671, May 27, 1994; 62 FR 5780, Feb. 7,
1997; 62 FR 47154, Sept. 8, 1997]

225.7002-2 Exceptions.

Acquisitions in the following cat-
egories are not subject to the restric-
tions in 225.7002-1—

(a) Any of the items in 225.7002-1(a)
or (b), if the Secretary concerned, or
designee, determines that they cannot
be acquired when needed in a satisfac-
tory quality and sufficient quantity
grown or produced in the United States
or its possessions at U.S. market
prices.

(b) Outside the United States—

(1) In support of combat operations;

(2) Perishable foods by activities lo-
cated outside the United States for
their personnel; or

(3) Emergency acquisitions by such
activities for their personnel.

(c) Acquisitions by vessels in foreign
waters.

(d) Acquisitions of those supplies list-
ed in FAR section 25.108(d)(1), unless
the supplies are hand or measuring
tools.

(e) Acquisitions not exceeding the
simplified acquisition threshold.

(f) Acquisitions of end items inciden-
tally incorporating cotton or wool, for
which the estimated value of the cot-
ton or wool is not more than 10 percent
of the total price of the end item; pro-
vided the estimated value of the cotton
or wool does not exceed the simplified
acquisition threshold.

(g) Supplies purchased specifically
for commissary resale.

(h) Purchases of specialty metals by
subcontractors at any tier for pro-
grams, except—

(1) Aircraft;

(2) Missile and space systems;
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(3) Ships;

(4) Tank-automotive;

(5) Weapons; and

(6) Ammunition.

(i) Purchases of specialty metals and
chemical warfare protective clothing
when the acquisition furthers an agree-
ment with a qualifying country (see
section 225.872).

(J) Purchases of fibers and yarns that
are for use in synthetic fabric or coated
synthetic fabric (but not the purchase
of the synthetic or coated synthetic
fabric itself), if such fabric is to be
used as a component of an end item
that is not a textile product. Examples
of textile products, made in whole or in
part of fabric, include—

(1) Draperies, floor coverings, fur-
nishings, and bedding (Federal Supply
Group 72, Household and Commercial
Furnishings and Appliances);

(2) Items made in whole or in part of
fabric in Federal Supply Group 83, Tex-
tile/leather/furs/apparel/findings/tents/
flags, or Federal Supply Group 84,
Clothing, Individual Equipment and In-
signia;

(3) Upholstered seats (whether for
household, office, or other use); and

(4) Parachutes (Federal Supply Class
1670).

[56 FR 36367, July 31, 1991, as amended at 58
FR 28467, May 13, 1993; 59 FR 27671, May 27,
1994; 60 FR 61597, Nov. 30, 1995; 61 FR 50453,
Sept. 26, 1996; 62 FR 5780, Feb. 7, 1997; 62 FR
47154, Sept. 8, 1997]

225.7002-3 Contract clauses.

Unless an exception is known to
apply—

(a) Use the clause at 252.225-7012,
Preference for Certain Domestic Com-
modities, in all solicitations and con-
tracts which meet or exceed the sim-
plified acquisition threshold.

(b) Use the clause at 252.225-7014,
Preference for Domestic Specialty Met-
als, in all solicitations and contracts
over the simplified acquisition thresh-
old that require delivery of an article
containing specialty metals. Use the
clause with its Alternate I in all solici-
tations and contracts over the sim-
plified acquisition threshold requiring
delivery, for one of the following major
programs, of an article containing spe-
cialty metals—

(1) Aircraft;

(2) Missile and space systems;

225.7005

(3) Ships;

(4) Tank-automotive;

(5) Weapons; or

(6) Ammunition.

(c) Use the clause at 252.225-7015,
Preference for Domestic Hand or Meas-
uring Tools, in all solicitations and
contracts over the simplified acquisi-
tion threshold calling for delivery of
hand or measuring tools.

[61 FR 50453, Sept. 26, 1996]

225.7003 Restriction on overseas mili-
tary construction.

For restriction on award of military
construction contracts to be performed
in the United States territories and
possessions in the Pacific and on Kwaj-
alein Atoll, or in countries bordering
the Arabian Gulf, see 236.274(a).

[62 FR 2856, Jan. 17, 1997]

225.7004 Restriction on overseas ar-
chitect-engineer services.

For restriction on award of architect-
engineer contracts to be performed in
Japan, in any North Atlantic Treaty
Organization member country, or in
countries bordering the Arabian Gulf,
see 236.602-70.

[62 FR 2857, Jan. 17, 1997]

225.7005 Waiver
tions.

(@) The Secretary of Defense has
waived the restrictions of 10 U.S.C.
2534(a) for the acquisition of defense
items manufactured in a qualifying
country listed in 225.872-1, in accord-
ance with the provisions of 10 U.S.C.
2534(d)(3).

(b) Where provided for elsewhere in
this subpart, the restrictions on cer-
tain foreign purchases under 10 U.S.C.
2534(a) may be waived as follows:

(1) The head of the contracting activ-
ity may waive the restriction on a
case-by-case basis upon execution of a
determination and findings that any of
the following applies:

(i) The restriction would cause unrea-
sonable dalays.

(if) United States producers of the
item would not be jeopardized by com-
petition from a foreign country, and
that country does not discriminate
against defense items produced in the
United States to a greater degree than
the

of certain restric-

183



225.7006

United States discriminates against de-
fense items produced in that country.

(iii) Application of the restriction
would impede cooperative programs en-
tered into between DoD and a foreign
country, and that country does not dis-
criminate against defense items pro-
duced in the United States to a greater
degree than the United States discrimi-
nates against defense items produced
in that country.

(iv) Satisfactory quality items manu-
factured in the United States or Can-
ada are not available.

(v) Application of the restriction
would result in the existence of only
one source for the item in the United
States or Canada.

(vi) Application of the restriction is
not in the national security interests
of the United States.

(vii) Application of the restriction
would adversely affect a U.S. company.

(2) The restriction is waived when it
would cause unreasonable costs. The
cost of the item of U.S. or Canadian or-
igin is unreasonable if it exceeds 150
percent of the offered price, inclusive
of duty, of items which are not of U.S.
or Canadian origin.

[62 FR 34123, June 24, 1997]

225.7006 Restrictions on construction
or repair of vessels in foreign ship-
yards.

10 U.S.C. 7309 restricts constructing
or repairing vessels in foreign ship-
yards.

(a) Do not award a contract to con-
struct either of the following in a for-
eign shipyard—

(1) A vessel constructed for any of
the armed forces; or

(2) A major component of the hull or
superstructure of any such vessel.

(b) Do not overhaul, repair, or main-
tain in a foreign shipyard, a naval ves-
sel (or any other vessel under the juris-
diction of the Secretary of the Navy)
homeported in the United States. This
restriction does not apply to voyage re-
pairs.
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225.7007 Restriction on acquisition of
foreign buses.

225.7007-1 Restriction.

In accordance with 10 U.S.C. 2534 and
225.7005(a), do not acquire a multipas-
senger motor vehicle (bus) unless it is
manufactured in the United States or a
qualifying country.

[62 FR 34123, June 24, 1997]

225.7007-2 Applicability.

Apply this restriction if the buses are
purchased, leased, rented, or made
available under contracts for transpor-
tation services.

[60 FR 19533, Apr. 19, 1995]

225.7007-3 Exceptions.

This restriction does not apply in
any of the following circumstances:

(a) Buses manufactured in non-
qualifying countries are needed for
temporary use because buses manufac-
tured in the United States or a qualify-
ing country are not available to satisfy
requirements that cannot be post-
poned. Such use may not, however, ex-
ceed the lead time required for acquisi-
tion and delivery of buses manufac-
tured in the United States or a qualify-
ing country.

(b) The requirement for buses is tem-
porary in nature. For example, to meet
a special, nonrecurring requirement or
a sporadic and infrequent recurring re-
quirement, buses manufactured in non-
qualifying countries may be used for
temporary periods of time. Such use
may not, however, exceed the period of
time needed to meet the special re-
quirement.

(¢) Buses manufactured in non-
qualifying countries are available at no
cost to the U.S. Government.

(d) The acquisition is for an amount
that does not exceed the simplified ac-
quisition threshold.

[62 FR 34123, June 24, 1997]

225.7007-4 Waiver.

The waiver criteria at 225.7005(b)
apply to this restriction.

[62 FR 34123, June 24, 1997]
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225.7008 Restriction on research and
development.

(a) Public Law 92-570 precludes use of
DoD appropriations for award to any
foreign corporation, organization, per-
son, or entity for research and develop-
ment in connection with any weapon
system or other military equipment if
there is a U.S. corporation, organiza-
tion, person, or entity—

(1) Equally competent; and

(2) Willing to perform at a lower cost.

(b) The statutory restriction in para-
graph (a) of this section does not
change the rules for selecting research
and development contractors in FAR
part 35. However, when a U.S. source
and a foreign source are equally com-
petent, award to the source that will
provide the services at the lower cost.

225.7009 [Reserved]

225.7010 Restriction on certain chemi-
cal weapons antidote.

225.7010-1 Restriction.

In accordance with 10 U.S.C. 2534 and
defense industrial mobilization re-
quirements (see subpart 208.72), do not
acquire chemical weapons antidote
contained in automatic injectors, or
the components for such injectors, un-
less the injector or component is man-
ufactured in the United States or Can-
ada by a company that—

(a) Is a producer under the industrial
preparedness program at the time of
contract award;

(b) Has received all
latory approvals; and

(c) Has the plant, equipment, and
personnel to perform the contract in
the United States or Canada at the
time of contract award.

required regu-

[60 FR 19533, Apr. 19, 1995, as amended at 62
FR 34123, June 24, 1997]

225.7010-2 Exception.

In accordance with 10 U.S.C. 2534(g)
and 225.7005(a), the restriction of
225.7010-1 does not apply to the acquisi-
tion of quantities of chemical weapons
antidote contained in automatic
injectors, or the components for such
injectors, that exceed the amount
needed to maintain the U.S. defense
mobilization base (provided such quan-

225.7011-2

tity is an economical purchase quan-
tity), if—

(a) The acquisition is for an amount
that does not exceed the simplified ac-
quisition threshold; or

(b) The chemical weapons antidote
contained in automatic injectors, or
the components for such injectors are
manufactured in a qualifying country.

[62 FR 34123, June 24, 1997]

225.7010-3 Waiver.

The waiver criteria at 225.7005(b)
apply to this restriction.

[62 FR 34123, June 24, 1997]

225.7011 Restriction on Ballistic Mis-
sile Defense research, development,
test, and evaluation.

225.7011-1 Definitions.

Competent, foreign firm, and U.S.
firm have the meanings given in the
provision at 252.225-7018, Notice of Pro-
hibition of Certain Contracts with For-
eign Entities for the Conduct of Ballis-
tic Missile Defense RDT&E.

[56 FR 36367, July 31, 1991, as amended at 59
FR 27672, May 27, 1994]

225.7011-2 Restriction.

(a) Section 222 of the Defense Author-
ization Act for FY1988 and 1989 (Pub. L.
100-180) prohibits the award of certain
contracts for the conduct of Ballistic
Missile Defense (BMD) Program re-
search, development, test, and evalua-
tion (RDT&E), to foreign governments
or firms unless the Secretary of De-
fense certifies to Congress in writing at
any time during the applicable fiscal
year that work cannot be competently
performed by a U.S. firm at a price
equal to or less than the price of the
foreign government or firm.

(b) For purposes of implementing this
section, heads of contracting activities
are authorized to make this certifi-
cation (see 225.7011-3(b)).

(c) Except as provided in 225.7011-3,
do not use any funds appropriated to,
or for the use of, DoD to enter into or
carry out any contract, including any
contract awarded as a result of a broad
agency announcement, with a foreign
government or firm if the contract pro-
vides for the conduct of RDT&E in con-
nection with the BMD.
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(d) This prohibition is not intended
to deny access to foreign expertise
when contract performance requires a
level of competency unavailable in the
United States.

[56 FR 36367, July 31, 1991, as amended at 59
FR 27672, May 27, 1994]

225.7011-3 Exceptions.

This prohibition shall not apply—

(a) To contracts awarded to a foreign
government or firm if the contracting
officer determines that—

(1) The contract will be performed
within the United States;

(2) The contract is exclusively for
RDT&E in connection with antitactical
ballistic missile systems; or

(3) The foreign government or foreign
firm agrees to share a substantial por-
tion of the total contract cost. Con-
sider the foreign share as substantial if
it is equitable with respect to the rel-
ative benefits to be derived from the
contract by the United States and the
foreign parties. For example, if the
contract is more beneficial to the for-
eign party, its share of the cost should
be correspondingly higher; or

(b) If the head of the contracting ac-
tivity certifies in writing, before con-
tract award, that a contract for re-
search, development, testing, or eval-
uation (other than for RDT&E de-
scribed in paragraph (a)(2) of this sub-
section) cannot be competently per-
formed by a U.S. firm at a price equal
to or less than the price at which the
RDT&E would be performed by a for-
eign government or firm.

225.7011-4 Procedures.

(a) When awarding a prime contract
to a foreign government or firm under
225.7011-3(b), the contracting officer or
source selection authority, as applica-
ble, shall make a determination that
will be the basis for the certification.

(1) The determination must—

(i) Describe the contract effort;

(ii) State the number of proposals so-
licited and received from both U.S. and
foreign firms;

(iii) ldentify the proposed awardee
and the amount of the contract;

(iv) State that selection of the con-
tractor was based on the evaluation
factors contained in the solicitation, or
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the criteria contained in the broad
agency announcement; and

(v) State that the effort cannot be
competently performed by a U.S. firm
at a price equal to, or less than, the
price at which it would be performed
by the foreign awardee.

(2) When either a broad agency an-
nouncement (BAA) or program re-
search and development announcement
(PRDA) is used, or when the deter-
mination is otherwise not based on di-
rect competition between foreign and
domestic proposals, the determination
must not be merely conclusory.

(i) The determination must specifi-
cally explain its basis, include a de-
scription of the method used to deter-
mine the competency of U.S. firms, and
describe the cost or price analysis per-
formed.

(ii) Alternately, the determination
may contain—

(A) A finding, including the basis for
such finding, that the proposal was
submitted solely in response to the
terms of a BAA or PRDA, or other so-
licitation document without any tech-
nical guidance from the program office;
and

(B) A finding, including the basis for
such finding, that disclosure of the in-
formation in the proposal for the pur-
pose of conducting a competitive ac-
quisition is prohibited.

(b) Forward a copy of the certifi-
cation (from 225.7011-3(b)) and, as ap-
propriate, the determination or jus-
tification and approval (J&A) within 30
days of contract award to the Ballistic
Missile Defense Organization, Attn:
BMDO/DRI, 7100 Defense Pentagon,
Washington, DC 20301-7100, if award is
based on—

(1) A determination under paragraph
(a) of this subsection;

(2) Other than full and open competi-
tion under FAR subpart 6.3; or

(3) An unsolicited proposal
FAR subpart 15.5.

[56 FR 36367, July 31, 1991, as amended at 59
FR 27672, May 27, 1994; 61 FR 50453, Sept. 26,
1996]

under

225.7011-5 Solicitation provision.

Use the provision at 252.225-7018, No-
tice of Prohibition of Certain Contracts
With Foreign Entities for the Conduct
of Ballistic Missile Defense RDT&E, in
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all competitively negotiated BMD so-
licitations for research, development,
test, and evaluation, unless foreign
participation is otherwise excluded.

[56 FR 36367, July 31, 1991, as amended at 59
FR 27672, May 27, 1994]

225.7012 Restrictions on anchor and
mooring chain.

225.7012-1 Restrictions.

(a) Under Public Law 101-511, Section
8041, and similar sections in subsequent
Defense appropriations acts, DoD ap-
propriations for fiscal years 1991 and
after may not be used to acquire weld-
ed shipboard anchor and mooring
chain, four inches in diameter and
under, unless—

(1) It is manufactured in the United
States, including cutting, heat treat-
ing, quality control, testing, and weld-
ing (both forging and shot blasting
process); and

(2) The cost of the components manu-
factured in the United States exceeds
50 percent of the total cost of compo-
nents.

(b) Acquisition of welded shipboard
anchor and mooring chain, four inches
in diameter and under, when used as a
component of a naval vessel, is also re-
stricted under 10 U.S.C. 2534(a)(3)(ii).
However, the more stringent restric-
tion under 225.7012-1(a) takes prece-
dence.

[61 FR 13107, Mar. 26, 1996]

225.7012-2 Waiver.

The restriction in 225.7012-1(a) may
be waived by the Secretary of the De-
partment responsible for acquisition,
on a case-by-case basis, where suffi-
cient domestic suppliers are not avail-
able to meet DoD requirements on a
timely basis and the acquisition is nec-
essary to acquire capability for na-
tional security purposes.

(a) Document the waive in a written
D&F containing—

(1) The factors supporting the waiver;
and

(2) A certification that the acquisi-
tion must be made in order to acquire
capability for national security pur-
poses.

225.7015-3

(b) Provide a copy of the D&F to the
House and Senate Committees on Ap-
propriations.

[61 FR 13107, Mar. 26, 1996]

225.7012-3 Contract clause.

Use the clause at 252.225-7019, Re-
striction on Acquisition of Foreign An-
chor and Mooring Chain, in all solicita-
tions and contracts—

(a) Using fiscal year 1991 or later
funds; and

(b) Requiring welded shipboard an-
chor or mooring chain of four inches in
diameter or less.

[61 FR 13107, Mar. 26, 1996, as amended at 61
FR 50453, Sept. 26, 1996]

225.7013—225.7014 [Reserved]

225.7015 Restriction on night vision
image intensifier tubes and devices.

225.7015-1 Restriction.

In accordance with Pub. L. 101-165
and 101-511, fiscal years 1990 and 1991
funds may not be used to acquire sec-
ond and third generation night vision
image intensifier tubes and devices un-
less they are manufactured in the Unit-
ed States or Canada.

[58 FR 28467, May 13, 1993]

225.7015-2 Exception.

Second and third generation night vi-
sion image intensifier tubes and de-
vices manufactured outside the United
States or Canada may be acquired if—

(a) Adequate domestic supplies are
not available to meet DoD require-
ments on a timely basis; and

(b) The Secretary of the Department
responsible for the acquisition certifies
to the House and Senate Committees
on Appropriations that the acquisition
of tubes and devices manufactured out-
side the United States or Canada is
necessary in order to acquire capabil-
ity for national security purposes.

225.7015-3 Contract clause.

Use the clause at 252.225-7024, Re-
striction on Acquisition of Night Vi-
sion Image Intensifier Tubes and De-
vices, in all solicitations and contracts
which—

(a) Use fiscal year 1990 or 1991 funds;
and
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(b) Require second and third genera-
tion night vision image intensifier
tubes and devices.

[58 FR 28467, May 13, 1993]

225.7016 Restriction on air circuit

breakers for naval vessels.

225.7016-1 Restriction.

In accordance with 10 U.S.C. 2534 and
225.7005(a), do not acquire air circuit
breakers for naval vessels unless they
are manufactured in the United States
or a qualifying country.

[62 FR 34123, June 24, 1997]

225.7016-2 Exceptions.

This restriction does not apply if—

(a) The acquisition is for an amount
that does not exceed the simplified ac-
quisition threshold; or

(b) Spare or repair parts are needed
to support air circuit breakers manu-
factured in a nonqualifying country.
Support includes the purchase of spare
air circuit breakers where those from
alternate sources are not interchange-
able.

[62 FR 34124, June 24, 1997]

225.7016-3 Waiver.

The waiver criteria at 225.7005(b)
apply to this restriction.

[62 FR 34124, June 24, 1997]

225.7016-4 Contract clause.

Use the clause at 252.225-7029, Pref-
erence for United States or Canadian
Air Circuit Breakers, in all solicita-
tions and contracts requiring air cir-
cuit breakers for naval vessels, un-
less—

(a) An exception under 225.7016-2 is
known to apply; or

(b) A waiver has been granted in ac-
cordance with 225.7016-3.

[60 FR 19534, Apr. 19, 1995]

225.7017 Restriction on carbon, alloy,
and armor steel plate.

225.7017-1 Restriction.

In accordance with section 8111 of
Pub. L. 102-172, and similar sections in
subsequent appropriations acts, all car-
bon, alloy, and armor steel plate in
Federal stock class 9515 or described by
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American Society for Testing Mate-
rials (ASTM) or American lron and
Steel Institute (AISI) specifications,
purchased by the Government or a con-
tractor for use in a Government-owned
facility or in a facility controlled (e.g.,
leased) by DoD, shall be melted and
rolled in the United States or Canada.

[58 FR 28468, May 13, 1993]

225.7017-2 Exceptions.

This restriction does not apply to—

(a) Contracts in effect as of Novem-
ber 26, 1991;

(b) Direct purchases by DoD using
other than fiscal year 1992 or subse-
quent year funds; or

(c) Purchases by contractors unless
the prime contract uses fiscal year 1992
or subsequent year funds.

[58 FR 28468, May 13, 1993]

225.7017-3 Waiver.

The restriction may be waived by the
Secretary of the department respon-
sible for acquisition, on a case-by-case,
by certifying to the House and Senate
Committees on Appropriations that—

(a) Adequate U.S. or Canadian sup-
plies are not available to meet DoD re-
quirements on a timely basis; and

(b) The acquisition must be made in
order to acquire capability for national
security purposes.

[57 FR 14994, Apr. 23, 1992]

225.7017-4 Contract clause.

Unless an exception under 225.7017-2
is known to apply or a waiver has been
granted in accordance with 225.7017-3,
use the clause at 252.225-7030, Restric-
tion on Acquisition of Carbon, Alloy,
and Armor Steel Plate, in all solicita-
tions and contracts which—

(a) Require the delivery to the Gov-
ernment of carbon, alloy, or armor
steel plate which will be used in a facil-
ity owned by the Government or under
the control of DoD; or

(b) Require contractors operating in
a Government-owned facility or a facil-
ity under the control of DoD to pur-
chase carbon, alloy, or armor steel
plate.

[57 FR 14994, Apr. 23, 1992, as amended at 57
FR 53600, Nov. 12, 1992]
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225.7018 Restriction on four ton dolly
jacks.

225.7018-1 Restriction.

In accordance with section 9108 of
Public Law 102-396, no fiscal year 1993
funds shall be used to procure four ton
dolly jacks manufactured outside the
United States.

[59 FR 27672, May 27, 1994]

225.7018-2 Waiver.

The restriction is 225.7018-1 may be
waived on a case-by-case basis where
the Secretary of the Military Depart-
ment or the Under Secretary of De-
fense (Acquisition & Technology) cer-
tifies to the Committees on Appropria-
tions of the House and Senate that—

(a) Adequate domestic supplies are
available to meet requirements on a
timely basis; and

(b) The acquisition must be made in
order to acquire capability for national
security purposes.

[58 FR 28468, May 13, 1993, as amended at 60
FR 61597, Nov. 30, 1995]

225.7018-3 Contract clause.

Use the clause at section 252.225-7033,
Restriction on Acquisition of Four Ton
Dolly Jacks, in solicitations and con-
tracts that use fiscal year 1993 funds
for the acquisition of four ton dolly
jacks.

[59 FR 27672, May 27, 1994]

225.7019 Restrictions on ball and roll-
er bearings.

225.7019-1 Restrictions.

(a) In accordance with 10 U.S.C. 2534
and 225.7005(a), through fiscal year 2000,
do not acquire ball and roller bearings
or bearing components that are not
manufactured in the United States or a
qualifying country.

(b) In accordance with Section 8099 of
Public Law 104-61 and similar sections
in subsequent Defense appropriations
acts, do not use fiscal year 1996 or sub-
sequently appropriated funds to ac-
quire ball and roller bearings other
than those produced by a domestic
source and of domestic origin, Ii.e.,
bearings and bearing components man-

225.7019-3

ufactured in the United States or Can-
ada.

[61 FR 10900, Mar. 18, 1996, as amended at 61
FR 58489, Nov. 15, 1996; 62 FR 34124, June 24,
1997]

225.7019-2 Exceptions.

(@) The restriction
does not apply to—

(1) Acquisitions using simplified ac-
quisition procedures, unless ball or
roller bearings or bearing components
are the end items being purchased;

(2) Purchases of commercial items in-
corporating ball or roller bearings;

(3) Miniature and instrument ball
bearings when necessary to meet ur-
gent military requirements;

(4) Items acquired overseas for use
overseas; or

(5) Ball and roller bearings or bearing
components or items containing bear-
ings for use in a cooperative or co-pro-
duction project under an international
agreement. This exception does not
apply to miniature and instrument ball
bearings.

(b) The restriction in 225.7019-1(b)
does not apply to contracts for acquisi-
tion of commercial items or sub-
contracts for acquisition of commer-
cial items or subcontracts for acquisi-
tion of commercial items or commer-
cial components (see 212.503(a)(xi) and
212.504(a) (xxxvi)).

[61 FR 50453, Sept. 26, 1996]

in 225.7019-1(a)

225.7019-3 Waiver.

(a) The head of the contracting activ-
ity may waive the restriction in
225.7019-1(a)—

(1) Upon execution of a determina-
tion and findings that—

(i) No domestic (U.S. or Canadian)
bearing manufacturer meets the re-
quirement;

(i) It is not in the best interests of
the United States to qualify a domestic
bearing to replace a qualified non-
domestic bearing. This determination
must be based on a finding that the
qualification of a domestically manu-
factured bearing would cause unreason-
able costs or delay. A finding that a
cost is unreasonable should take into
consideration DoD policy to assist the
domestic industrial mobilization base.
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Contracts should be awarded to domes-
tic bearing manufacturers to increase
their capability to reinvest and become
more competitive;

(iii) United States producers of the
item would not be jeopardized by com-
petition from a foreign country, and
that country does not discriminate
against defense items produced in the
United States to a greater degree than
the United States discriminates
against defense items produced in that
country;

(iv) Application of the restriction
would impede cooperative programs en-
tered into between DoD and a foreign
country, and that country does not dis-
criminate against defense items pro-
duced in the United States to a greater
degree than the United States discrimi-
nates against defense items produced
in that country;

(v) Application of the restriction
would result in the existence of only
one source for the item in the United
States or Canada;

(vi) Application of the restriction is
not in the national security interests
of the United States; or

(vii) Application of the restriction
would adversely affect a U.S. company.

(2) If the acquisition is for an amount
less than the simplified acquisition
threshold and simplified acquisition
procedures are being used.

(3) For multiyear contracts or con-
tracts exceeding 12 months, except
those for miniature and instrument
ball bearings, only if—

(i) The head of the contracting activ-
ity executes a determination and find-
ings in accordance with paragraph (a)
of this subsection;

(ii) The contractor submits a written
plan for transitioning from the use of
nondomestic to domestically manufac-
tured bearings;

(iii) The plan—

(A) States whether a domestically
manufactured bearing can be qualified,
at a reasonable cost, for use during the
course of the contract period;

(B) ldentifies any bearings that are
not domestically manufactured, their
application, and source of supply; and

(C) Describes, including cost and
timetable, the transition to a domesti-
cally manufactured bearing. (The time-
table for the transition should nor-

48 CFR Ch. 2 (10-1-97 Edition)

mally take no longer than 24 months
from the date the waiver is granted);
and

(iv) The contracting officer accepts
the plan and incorporates it in the con-
tract.

(4) For miniature and instrument
ball bearings, only if the contractor
agrees to acquire a like quantity and
type of domestic manufacture for non-
governmental use.

(b) The Secretary of the department
responsible for the acquisition may
waive the restriction in 225.7019-1(b) on
a case-by-case basis, by certifying to
the House and Senate Committees on
Appropriations that—

(1) Adequate domestic supplies are
not available to meet DoD require-
ments on a timely basis; and

(2) The acquisition must be made in
order to acquire capability for national
security purposes.

[61 FR 10900, Mar. 18, 1996, as amended at 61
FR 50453, Sept. 26, 1996; 62 FR 34124, June 24,
1997]

225.7019-4 Contract clause.

Use the clause at 252.225-7016, Re-
striction on Acquisition of Ball and
Roller Bearings, in all solicitations and
contracts, unless—

(@) The restrictions in 225.7019-1 do
not apply or a waiver has been granted;
or

(b) The contracting officer knows
that the items being acquired do not
contain ball or roller bearings.

[61 FR 10900, Mar. 18, 1996]
225.7020 [Reserved]

225.7021 Restriction on aircraft fuel
cells.

225.7021-1 Restriction.

In accordance with section 8090 of the
Fiscal Year 1994 Defense Appropria-
tions Act (Pub. L. 103-139) and section
8075 of the Fiscal Year 1995 Defense Ap-
propriations Act (Pub. L. 103-335), do
not purchase aircraft fuel cells unless
they are produced or manufactured in
the United States by a domestic-oper-
ated entity.

[60 FR 29498, June 5, 1995]
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225.7021-2 Waiver.

The restriction may be waived by the
Secretary of the department respon-
sible for the acquisition, on a case-by-
case basis, by certifying to the House
and Senate Committees on Appropria-
tions that—

(a) Adequate U.S. supplies are not
available to meet requirements on a
timely basis; and

(b) The acquisition must be made in
order to acquire capability for national
security purposes.

[59 FR 11729, Mar. 14, 1994]

225.7021-3 Contract clause.

Unless a waiver has been granted in
accordance with 225.7021-2, use the
clause at 252.225-7038, Restriction on
Acquisition of Aircraft Fuel Cells, in
all solicitations and contracts which—

(a) Use fiscal year 1994 or 1995 funds;
and

(b) Require delivery of aircraft fuel
cells.

[60 FR 29498, June 5, 1995]

225.7022 Restrictions on totally en-
closed lifeboat survival systems.

225.7022-1 Restrictions.

(a) In accordance with Section 8124 of
the Fiscal Year 1994 Defense Appropria-
tions Act (Public Law 103-139) and Sec-
tion 8093 of the Fiscal Year 1995 De-
fense Appropriations Act (Public Law
103-335), do not purchase a totally en-
closed lifeboat survival system, which
consists of the lifeboat and associated
davits and winches, unless 50 percent
or more of the components are manu-
factured in the United States, and 50
percent or more of the labor in the
final manufacture and assembly of the
entire system is performed in the Unit-
ed States.

(b) In accordance with 10 U.S.C.
2534(a)(3)(B) and 225.7005(a), do not pur-
chase a totally enclosed lifeboat that is
a component of a naval vessel, unless it
is manufactured in the United States
or a qualifying country. In accordance
with 10 U.S.C. 2534(h), this restriction
may not be implemented through the
use of a contract clause or certifi-
cation. Implementation shall be ef-
fected through management and over-
sight techniques that achieve the ob-

225.7023-2

jective of the restriction without im-
posing a significant management bur-
den on the Government or the contrac-
tor involved.

[61 FR 13107, Mar. 26, 1996, as amended at 62
FR 34124, June 24, 1997]

225.7022-2 Exceptions.

The restriction in 225.7022-1(b) does
not apply if—

(a) The acquisition is for an amount
that does not exceed the simplified ac-
quisition threshold; or

(b) Spare or repair parts are needed
to support totally enclosed lifeboats
manufactured in a nonqualifying coun-
try.

[62 FR 34124, June 24, 1997]

225.7022-3 Waiver.

The waiver criteria at 225.7005(b)
apply only to the restriction of
225.7022-1(b).

[62 FR 34124, June 24, 1997]

225.7022-4 Contract clause.

Use the clause at 252.225-7039, Re-
striction on Acquisition of Totally En-
closed Lifeboat Survival Systems, in
all solicitations and contracts which
require delivery of totally enclosed
lifeboat survival systems.

[61 FR 13107, Mar. 26, 1996]

225.7023 Restriction on supercomput-
ers.

225.7023-1 Restriction.

In accordance with section 8112 of
Pub. L. 100-202, and similar sections in
subsequent Defense Appropriations
Acts, do not purchase any supercom-
puter that is not manufactured in the
United States.

[60 FR 34471, July 3, 1995, as amended at 60
FR 61597, Nov. 30, 1995]

225.7023-2 Waiver.

The restriction in 225.7023-1 may be
waived by the Secretary of Defense on
a case-by-case basis, after the Sec-
retary of Defense certifies to the
Armed Services and Appropriations
Committees of Congress that—

(a) Adequate U.S. supplies are not
available to meet requirements on a
timely basis; and
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(b) The acquisition must be made in
order to acquire capability for national
security purposes.

[60 FR 34471, July 3, 1995]

225.7023-3 Contract clause.

Use the clause at 252.225-7011, Re-
striction on Acquisition of Super-
computers, in solicitations and con-
tracts for the acquisition of super-
computers.

[60 FR 34471, July 3, 1995, as amended at 60
FR 61597, Nov. 30, 1995]

Subpart 225.71—O0Other Restrictions
on Foreign Acquisition

SOURCE: 62 FR 34124, June 24, 1997, unless
otherwise noted.

225.7100 Scope of subpart.

This subpart contains foreign prod-
uct restrictions which are based on
policies designed to protect the defense
industrial base.

225.7101 Definitions.

Relevant definitions are in the clause
at 252.225-7025, Restriction on Acquisi-
tion of Forgings.

225.7102 Forgings.

225.7102-1 Policy.

DoD requirements for the following
forging items, whether as end items or
components, shall be acquired from do-
mestic sources (as described in the
clause at 252.225-7025) to the maximum
extent practicable—

Items Categories

Ship propulsion shafts ........... Excludes service and landing
craft shafts.

Periscope tubes ..ot All.

Ring forgings for bull gears ... | All greater than 120 inches in

diameter.

225.7102-2 Exceptions.

The policy in 225.7102-1 does not
apply to acquisitions—

(a) Using simplified acquisition pro-
cedures, unless the restricted item is
the end item being purchased;

(b) Overseas for overseas use; or

(c) When the quantity acquired ex-
ceeds the amount needed to maintain
the U.S. defense mobilization base

48 CFR Ch. 2 (10-1-97 Edition)

(provided such quantity is an economi-
cal purchase quantity). The restriction
to domestic sources does not apply to
the quantity above that required to
maintain the base, in which case,
qualifying country sources may com-
pete.

225.7102-3 Waiver.

Upon request from a prime contrac-
tor, the contracting officer may waive
the requirement for domestic manufac-
ture of the items covered by the policy
in 225.7102-1.

225.7102-4 Contract clause.

(a) Use the clause at 252.225-7025, Re-
striction on Acquisition of Forgings, in
solicitations and contracts, except for
acquisitions—

(1) Excepted in 225.7102-2; or

(2) Where the contracting officer
knows that the supplies being acquired
do not contain the restricted items.

(b) If an exception under 225.7102-2
applies to any portion of the acquisi-
tion, specify the exception in the solic-
itation and contract.

225.7103 Polyacrylonitrile (PAN) car-
bon fiber.

225.7103-1 Policy.

All new major systems must use U.S.
or Canadian manufacturers or produc-
ers for all PAN carbon fiber require-
ments.

225.7103-2 Waivers.

Contracting officers may, with the
approval of the chief of the contracting
office, waive, in whole or in part, the
requirement of the clause at 252.225-
7022. For example, a waiver may be jus-
tified if a qualified U.S. or Canadian
source cannot meet scheduling require-
ments.

225.7103-3 Contract clause.

Use the clause at 252.225-7022, Re-
striction on Acquisition of
Polyacrylonitrile (PAN) Carbon Fiber,
in all acquisitions for major systems
(as defined in FAR part 2) that are not
yet in production (milestone 11l as de-
fined in DoD 50002.2-R, Mandatory Pro-
cedures for Major Defense Acquisition

192



Department of Defense

Programs (MDAPS) and Major Auto-
mated Information system (MAIS) Ac-
quisition Programs). Also use the
clause in contracts for major systems
if the clause was used in prior program
contracts.

Subpart 225.72—Reporting Con-
tract Performance Outside the
United States

SOURCE: 58 FR 28469, May 13, 1993, unless
otherwise noted.

225.7200 Scope of subpart.

This subpart prescribes procedures
for contractor reporting and DoD mon-
itoring of the volume, type, and nature
of contract performance outside the
United States, to include subcontracts,
purchases, and intracompany transfers.
It implements 10 U.S.C. 2410g which re-
quires advance notification of contract
performance outside the United States
and Canada when the contract could
have been performed inside the United
States or Canada.

225.7201 Exception.

This subpart does not apply to con-
tracts for commercial items, construc-
tion, ores, natural gas, utilities, petro-
leum products and crudes, timber
(logs), or subsistence.

[60 FR 61597, Nov. 30, 1995]

225.7202 Distribution of reports.

The contracting officer shall forward
a copy of reports submitted by success-
ful offerors as required by the clause at
252.225-7026, Reporting of Contract Per-
formance Outside the United States, to
the Deputy Director of Defense Pro-
curement (Foreign Contracting),
OUSD(A&T)DP(FC), Washington, DC
20301-3060. This is necessary to satisfy
the requirement of 10 U.S.C. 2410g that
the notifications (or copies) be main-
tained in compiled form for five years
after the date of submission.

[58 FR 28469, May 13, 1993, as amended at 60
FR 29499, June 5, 1995]
225.7203 Contract clause.

Except for acquisitions in 225.7201,
use the clause at 252.225-7026, Reporting
of Contract Performance Outside the

225.7302

United States, in all solicitations and
contracts with an estimated or actual
value exceeding $500,000, including
those modified to exceed $500,000.

Subpart 225.73—Acquisitions for
Foreign Military Sales

225.7300 Scope of subpart.

(a) This subpart contains policies and
procedures for acquisitions for foreign
military sales (FMS) under the Arms
Export Control Act. Section 22 of the
Arms Export Control Act (Pub. L. 90-
629, as amended) authorizes DoD to
enter into contracts for resale to for-
eign countries or international organi-
zations.

(b) This subpart does not apply to—

(1) Foreign military sales made from
inventories or stocks;

(2) Acquisitions for replenishment of
inventories or stocks;

(3) Acquisitions made under DoD co-
operative logistic supply support ar-
rangements.

225.7301 General.

(@) The U.S. Government sells de-
fense articles and services to foreign
governments or international organiza-
tions through foreign military sales
(FMS) agreements. The agreement is
documented on a DD Form 1513, DoD
Offer and Acceptance. The DD Form
1513—

(1) Lists the items and services, esti-
mated costs, and terms and conditions
of the sale;

(2) Is presented to the foreign cus-
tomer; and

(3) Provides for signature of the for-
eign customer to indicate acceptance.

(b) Acquisitions for FMS are con-
ducted under the same acquisition and
contract management procedures as
other defense acquisitions.

(c) Solicitations shall separately
identify known FMS requirements and
the FMS customer.

(d) Contracts for known FMS require-
ments shall clearly be marked “FMS
requirement’” on the face of the con-
tract along with the FMS customer
and the case identifier code.

225.7302 Procedures.

On FMS programs that will require
an acquisition, the contracting officer
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assists the departmental/agency activ-
ity responsible for preparing the DoD
Offer and Acceptance by—

(a) Working with prospective con-
tractors to—

(1) ldentify, in advance of the DoD
Offer and Acceptance, any unusual pro-
visions or deviations.

(2) Advise the contractor if the de-
partmental/agency activity expands,
modifies, or does not accept any re-
quirements proposed by the contractor;

(3) Identify any logistics support nec-
essary to perform the contract; and

(4) For acquisitions over $10,000 that
are to be awarded noncompetitively,
asking the prospective contractor(s)
for information on price, delivery, and
other relevant factors. The request for
information must identify the fact that
the information is for a potential for-
eign military sale and must identify
the foreign customer.

(b) Working with the departmental/
agency activity responsible for prepar-
ing the DoD Offer and Acceptance to—

(1) Assist, as necessary, in prepara-
tion of the DD Form 1513;

(2) Identify and explain all unusual
contractual requirements or requests
for deviations; and

(3) Assist in preparing the price and
availability data.

[56 FR 36367, July 31, 1991, as amended at 62
FR 2617, Jan. 17, 1997]

225.7303 Pricing acquisitions for for-
eign military sales.

Price FMS contracts using the same
principles as are used in pricing other
defense contracts. Application of the
pricing principles in FAR parts 15 and
31 to an FMS contract, however, may
result in prices that differ from other
defense contract prices for the same
item due to the considerations in this
section.

[56 FR 36367, July 31, 1991, as amended at 61
FR 50453, Sept. 26, 1996]

225.7303-1 Contractor sales to other
foreign customers.

If the contractor has made sales of
the item required for the foreign mili-
tary sale to foreign customers under
comparable conditions, including quan-
tity and delivery, price the FMS con-
tract in accordance with FAR part 15.
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225.7303-2 Cost of doing business with
a foreign government or an inter-
national organization.

(@) In pricing FMS contracts where
non-U.S. Government prices as de-
scribed in 225.7303-1 do not exist, except
as provided in 225.7303-5, recognize the
reasonable and allocable costs of doing
business with a foreign government or
international organization, even
though such costs might not be recog-
nized in the same amounts in pricing
other defense contracts. Examples of
such costs include, but are not limited
to—

(1) Selling expenses (not otherwise
limited by FAR part 31), e.g.—

(i) Maintaining international
and service organizations;

(ii) Sales commissions and fees in ac-
cordance with FAR subpart 3.4;

(iii) Sales promotions, demonstra-
tions, and related travel for sales to
foreign governments. Paragraph 126.8
of the International Traffic in Arms
Regulations (ITAR) (22 CFR part 121)
may require Government approval for
these costs to be allowable. If Govern-
ment approval is required for pro-
motion or demonstration costs to be
allowable, the approval must be ob-
tained.

(iv) Configuration studies and related
technical services undertaken as a di-
rect selling effort to a foreign country.

(2) Product support and post-delivery
service expenses, such as—

(i) Operations or maintenance train-
ing, training or tactics films, manuals,
or other related data; and

(ii) Technical field services provided
in a foreign country related to accident
investigations, weapon system prob-
lems, operations/tactics enhancement,
and related travel to foreign countries.

(3) Offset implementation costs.

(i) A U.S. defense contractor may re-
cover costs incurred to implement its
offset agreement with a foreign govern-
ment or international organization if
the foreign military sale Letter of
Offer and Acceptance is financed whol-
ly with customer cash or repayable for-
eign military finance credits.

(ii) The U.S. Government assumes no
obligation to satisfy or administer the
offset requirement or to bear any of
the associated costs.

sales
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(4) Costs that are the subject of ad-
vance agreement under the appropriate
provisions of FAR part 31; or where the
advance understanding places a limit
on the amounts of cost that will be rec-
ognized as allowable in defense con-
tract pricing, and the agreement con-
templated that it will apply only to
DoD contracts for the U.S. Govern-
ment’s own requirement (as distin-
guished from contracts for FMS).

(b) Costs not allowable under FAR
part 31 are not allowable in pricing for-
eign military sale contracts, except as
noted in paragraph (c) of this sub-
section.

(c) The provisions of 10 U.S.C. 2372 do
not apply to contracts for foreign mili-
tary sales. Therefore, the cost limita-
tions on independent research and de-
velopment and bid and proposal (IR&D/
B&P) costs in FAR 31.205-18 do not
apply to such contracts, except as pro-
vided in 225.7303-5. The allowability of
IR&D/B&P costs on contracts for for-
eign military sales not wholly paid for
from funds made available on a non-
repayable basis shall be limited to the
contract’s allocable share of the con-
tractor’s total IR&D/B&P expenditures.
In pricing contracts for such foreign
military sales—

(1) Use the best estimate of reason-
able costs in forward pricing.

(2) Use actual expenditures, to the
extent that they are reasonable, in de-
termining final cost.

(d) Under section 21(e)(1)(A) of the
Arms Export Control Act, as amended,
the United States must charge for ad-
ministrative services to recover the es-
timated cost of administration of sales
made under the Arms Export Control
Act.

[56 FR 36367, July 31, 1991, as amended at 56
FR 67216, Dec. 30, 1991; 57 FR 42631, Sept. 15,
1992; 57 FR 53600, Nov. 12, 1992; 59 FR 50511,
Oct. 4, 1994; 61 FR 7744, Feb. 29, 1996; 61 FR
18987, Apr. 30, 1996]

225.7303-3 Government-to-government
agreements.

If a government-to-government
agreement between the United States
and a foreign government for the sale,
coproduction, or cooperative logistic
support of a specifically defined weap-
on system, major end item, or support
item, contains language in conflict

225.7303-5

with the provisions of this section, the
language of the government-to-govern-
ment agreement prevails.

225.7303-4 Contingent fees.

(a) Contingent fees are allowable
under defense contracts provided that
the fees are paid to a bona fide em-
ployee or a bona fide established com-
mercial or selling agency maintained
by the prospective contractor for the
purpose of securing business (see FAR
part 31 and FAR subpart 3.4). For FMS,
it is extremely difficult for DoD to ver-
ify the services, or the value of the
services. Therefore, the cost of allow-
able contingent fees (as defined in FAR
subpart 3.4) is limited to $50,000.

(b) Under DoD 5105.38-M, Security As-
sistance Management Manual, Letters
of Offer and Acceptance for require-
ments for the governments of Aus-
tralia, Taiwan, Egypt, Greece, lIsrael,
Japan, Jordan, Republic of Korea, Ku-
wait, Pakistan, Philippines, Saudi Ara-
bia, Turkey, Thailand, or Venezuela
(Air Force) must provide that all U.S.
Government contracts resulting from
the Letters of Offer prohibit the pay-
ment of contingent fees unless the pay-
ments have been identified and pay-
ment approved in writing by the for-
eign customer before contract award.
(See 225.7308(a).)

[62 FR 2617, Jan. 17, 1997]

225.7303-5 Aaquisitions wholly paid for
from nonrepayable funds.

(@) In accordance with 22 U.S.C.
2762(d), foreign military sales wholly
paid for from funds made available on a
nonrepayable basis shall be priced on
the same costing basis with regard to
profit, overhead, IR&D/B&P, and other
costing elements, as is applicable to
acquisitions of like items purchased by
DoD for its own use.

(b) Direct costs associated with meet-
ing a foreign customer’s additional or
unique requirements will be allowable
under such contracts. Indirect burden
rates applicable to such direct costs
shall be permitted at the same rates
applicable to acquisitions of like items
purchased by DoD for its own use.

(c) A U.S. defense contractor may not
recover costs incurred to implement its
offset agreement with a foreign govern-
ment or international organization if
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the foreign military sale Letter of
Offer and Acceptance is financed with
funds made available on a nonrepay-
able basis.

[61 FR 18988, Apr. 30, 1996; 61 FR 49531, Sept.
20, 1996]

225.7304 Source selection.

(a) FMS customers may request that
a defense article or defense service be
obtained from a particular contractor.
In such cases, FAR 6.302-4 provides au-
thority to contract without full-and-
open competition. The FMS customer
may also request that a subcontract be
placed with a particular firm. The con-
tracting officer shall honor such re-
quests from the FMS customer only if
the Letter of Agreement or other writ-
ten direction sufficiently fulfills the
requirements of FAR 6.3.

(b) Do not allow representatives of
the FMS customer to—

(1) Direct the deletion of names of
firms from bidders mailing lists or
slates of proposed A-E firms. (They
may suggest the inclusion of certain
firms);

(2) Interfere with a contractor’s
placement of subcontracts; or

(3) Participate in the price negotia-
tions between the U.S. Government
and the contractor.

(c) Do not accept directions from the
FMS customer on source selection de-
cisions or contract terms (other than
the special contract provisions and
warranties referred to in Condition A.2
of the DD Form 1513).

(d) Do not honor any requests by the
FMS customer to reject any bid or pro-
posal.

225.7305 Limitation of liability.

The contracting officer must advise
the contractor whenever the foreign
customer will assume the risk for loss
or damage under the appropriate limi-
tation of liability clause(s) (see FAR
subpart 46.8). Consider the costs of nec-
essary insurance, if any, obtained by
the contractor to cover the risk of loss
or damage in establishing the FMS
contract price.

225.7306 Exercise of options for for-
eign military sales.

Consider changes to cost and profit
attributable to pricing differences be-

48 CFR Ch. 2 (10-1-97 Edition)

tween U.S. and FMS requirements
when exercising an option to satisfy an
FMS requirement. Also consider such
changes if the option is already identi-
fied for FMS, but it is exercised for
country B requirements instead of the
country A requirements for which it
was priced.

225.7307 Offset arrangements.

In accordance with the Presidential
policy statement of April 16, 1990, DoD
does not encourage, enter into, or com-
mit U.S. firms to FMS offset arrange-
ments. The decision whether to engage
in offsets, and the responsibility for ne-
gotiating and implementing offset ar-
rangements, resides with the compa-
nies involved.

[62 FR 34125, June 24, 1997]

225.7308 Contract clauses.

(a) Use the clause at 252.225-7027, Re-
striction on Contingent Fees for For-
eign Military Sales, in all solicitations
and contracts for foreign military
sales.

(b) Use the clause at 252.225-7028, Ex-
clusionary Policies and Practices of
Foreign Governments, in all solicita-
tions and contracts for the purchase of
goods and services for international
military education training and foreign
military sales.

[56 FR 36367, July 31, 1991, as amended at 62
FR 2617, Jan. 17, 1997]

PART 226—OTHER
SOCIOECONOMIC PROGRAMS

Subpart 226.1—Indian Incentive Program

Sec.
226.103 Procedures.
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and Universities and Minority Institutions
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226.7003 Set-asides for HBCUs and Mls.

226.7003-1 Set-aside criteria.

226.7003-2 Set-aside procedures.
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and Mls.
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