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determine if further investigation is
required prior to referring to the debar-
ring official.

(b) Decision-making process. If, after
reviewing the recommendations and
consulting with the Office of Inspector
General and Office of the General
Counsel, as appropriate, the debarring
official determines debarment is justi-
fied, the debarring official shall initi-
ate the proposed debarment in accord-
ance with FAR 9.406–3(c) and notify the
HCA of the action taken.

(c) Fact-finding proceeding. For ac-
tions listed under FAR 9.406–3(b)(2), the
contractor shall be given the oppor-
tunity to appear at an informal hear-
ing. The hearing should be held at a lo-
cation and time that is convenient to
the parties concerned, if at all possible.
The contractor and any specifically
named affiliates may be represented by
counsel or any duly authorized rep-
resentative. Witnesses may be called
by either party. The proceedings shall
be conducted expeditiously and in such
a manner that each party will have an
opportunity to present all information
considered pertinent to the proposed
debarment. The contractor shall be
provided a copy of a transcript of the
proceedings under the conditions estab-
lished in FAR 9.406–3(b)(2)(ii).

409.407 Suspension.

409.407–3 Procedures.
(a) Investigation and referral. When a

contracting officer becomes aware of
possible irregularities or any informa-
tion which may be sufficient cause for
suspension, the case shall be imme-
diately referred through the HCA to
the debarring official. The case must
be accompanied by a complete state-
ment of the facts along with a rec-
ommendation for action. Where the
statement of facts indicates the irreg-
ularities to be possible criminal of-
fenses, or for any other reason further
investigation is considered necessary,
the matter shall be referred to the HCA
who should consult with the Office of
Inspector General to determine if fur-
ther investigation is required prior to
referring it to the debarring official.

(b) Decision-making process. If, after
reviewing the recommendations and
consulting with the Office of Inspector

General and Office of the General
Counsel, as appropriate, the debarring
official determines suspension is justi-
fied, the debarring official shall initi-
ate the proposed suspension in accord-
ance with FAR 9.407–3(c) and notify the
HCA of the action taken.

(c) Fact-finding proceedings. For ac-
tions listed under FAR 9.407–3(b)(2), the
contractor shall be given the oppor-
tunity to appear at an informal hear-
ing, similar in nature to the hearing
for debarments as discussed in 409.406–
3(c).

409.470 Appeals.

A debarred or suspended contractor
may appeal the debarring official’s de-
cision by mailing or otherwise furnish-
ing a written notice within 90 days
from the date of the decision to the
U.S. Department of Agriculture Board
of Contract Appeals, Washington, DC
20250. A copy of the notice of appeal
shall be furnished to the debarring offi-
cer from whose decision the appeal is
taken. Appeals under subpart 409.4
shall be governed by the rules and pro-
cedures of the U.S. Department of Ag-
riculture Board of Contract Appeals set
forth in 7 CFR part 24.

Subpart 409.5—Organizational
and Consultant Conflicts of In-
terest

409.503 Waiver.

(a) The HCA, on a non-delegable
basis, is authorized to waive any gen-
eral rule or procedure in FAR 9.5 when
in the Government’s interest.

(b) Each request for waiver shall in-
clude:

(1) The general rule or procedure pro-
posed to be waived;

(2) An analysis of the potential con-
flict, including the benefits and det-
riments to the Government and pro-
spective contractors;

(3) A discussion of why the conflict
cannot be avoided, neutralized, or miti-
gated; and

(4) Advice of counsel obtained under
FAR 9.504(b).
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