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§1138.8

section either directly from farms or
by transfer from supply plants oper-
ated by the cooperative association and
from plants of the cooperative associa-
tion for which pool plant status has
been requested under this paragraph
subject to the following conditions:

(1) The plant does not qualify as a
pool plant under paragraph (a) or (b) of
this section or under comparable provi-
sions of another Federal order; and

(2) The plant is approved by a duly
constituted regulatory agency for the
handling of milk approved for fluid
consumption in the marketing area.

(d) The shipping standards in para-
graphs (b) and (c) of this section may
be increased or decreased up to 10 per-
centage points by the Director of the
Dairy Division if the Director finds
such revision is necessary to obtain
needed shipments or to prevent uneco-
nomic shipments. Before making such
a finding the Director shall investigate
the need for revision, either at the Di-
rector’s initiative or at the request of
interested persons. If the investigation
shows that a revision might be appro-
priate, the Director shall issue a notice
stating that revision is being consid-
ered and inviting data, views, and argu-
ments. If a plant which would not oth-
erwise qualify as a pool plant during
the month qualifies as a pool plant be-
cause of a reduction in shipping stand-
ards pursuant to this paragraph, such
plant shall be a nonpool plant for such
month if the operator files a written
request for nonpool plant status with
the market administrator at the time
the report is filed for such plant pursu-
ant to §1138.30.

(e) The term pool plant shall not
apply to the following plants:

(1) A producer-handler plant, a gov-
ernmental agency plant, or an exempt
plant.

(2) A distributing plant qualified pur-
suant to paragraph (a)(1) of this section
which also meets the pooling require-
ments of another Federal order and
from which there is a greater quantity
of route disposition, except filled milk,
during the month in such other Federal
order marketing area than in this mar-
keting area, except that if such plant
was subject to all the provisions of this
part in the immediately preceding
month, it shall continue to be subject
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to all the provisions of this part until
the third consecutive month in which a
greater proportion of its route disposi-
tion, except filled milk, is made in
such other marketing area unless, not-
withstanding the provisions of this
paragraph, it is regulated under such
other order. On the basis of a written
application made by the plant operator
at least 15 days prior to the date for
which a determination of the Secretary
is to be effective, the Secretary may
determine that the route disposition in
the respective marketing areas to be
used for purposes of this paragraph
shall exclude (for a specified period of
time) route disposition made under
limited term contracts to govern-
mental bases and institutions;

(3) A distributing plant qualified pur-
suant to paragraph (a) of this section
which also meets the pooling require-
ments of another Federal order and
from which there is a greater quantity
of route disposition, except filled milk,
during the month in this marketing
area than in such other Federal order
marketing area but which plant is,
nevertheless, fully regulated under
such other Federal order;

(4) A supply plant qualified pursuant
to paragraph (b) of this section which
also meets the pooling requirements of
another Federal order and from which
greater qualifying shipments are made
during the month to plants regulated
under such other order than are made
to plants regulated under this part; or

(5) A plant qualified pursuant to
paragraph (b) of this section which has
automatic pooling status under an-
other Federal order.

EFFECTIVE DATE NOTE: At 60 FR 50089,
Sept. 28, 1995, in §1138.7(a)(1), the words “‘in-
cluding producer milk diverted from the
plant,” and in §1138.7(c) introductory text,
the words ‘35 percent or more of the pro-
ducer,” were suspended, effective Oct. 1, 1995
through Sept. 31, 1997.

§1138.8 Nonpool plant.

Nonpool plant means any milk or
filled milk receiving, manufacturing,
or processing plant other than a pool
plant. The following categories of
nonpool plants are further defined as
follows:

(a) Other order plant means a plant
that is fully subject to the pricing and
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pooling provisions of another order is-
sued pursuant to the Act.

(b) Producer-handler plant means a
plant operated by a producer-handler
as defined in any order (including this
part) issued pursuant to the Act.

(c) Partially regulated distributing
plant means a distributing plant that
does not qualify as a pool plant and is
not an other order plant, a govern-
mental agency plant, or a producer-
handler plant.

(d) Unregulated supply plant means a
nonpool plant, except an other order
plant, a governmental agency plant, or
a producer handler plant, from which
fluid milk products are moved during
the month to a pool plant qualified
pursuant to §1138.7.

(e) Governmental agency plant means a
plant owned and operated by a govern-
mental agency or establishment which
processes or packages milk or filled
milk that is distributed in the market-
ing area. Such plant shall be exempt
from the pricing and pooling provisions
of this order.

(f) Exempt plant means any plant that
has monthly route disposition of 150,000
pounds or less that may be exempt
from the pricing and pooling provisions
of this order if the handler operating
the plant files timely reports as speci-
fied by the market administrator and
maintains adequate books and records
that are made available to the market
administrator which will enable deter-
mination of the exempt status of such
plant.

§1138.9 Handler.

Handler means: (a) Any person who
operates a pool plant;

(b) Any cooperative association with
respect to the milk of producers which
it causes to be diverted pursuant to
§1138.13 for the account of such cooper-
ative association;

(c) Any cooperative association with
respect to milk that it receives for its
account from the farm of a producer
for delivery to a pool plant of another
handler in a tank truck owned and op-
erated by, or under the control of, such
cooperative association, unless both
the cooperative association and the op-
erator of the pool plant notify the mar-
ket administrator prior to the time
that such milk is delivered to the pool

§1138.12

plant that the plant operator will be
the handler for such milk and will pur-
chase such milk on the basis of weights
determined from its measurement at
the farm and butterfat tests deter-
mined from farm bulk tank samples.
Milk for which the cooperative associa-
tion is the handler pursuant to this
paragraph shall be deemed to have been
received by the cooperative association
at the location of the pool plant to
which such milk is delivered,;

(d) Any person who operates a par-
tially regulated distributing plant;

(e) Any person who is a producer-han-
dler or who operates a governmental
agency or exempt plant; and

(f) Any person who operates an other
order plant described in §1138.7(e) or an
unregulated supply plant.

§1138.10 Producer-handler.

Producer-handler means any person:
(a) Who processes and packages milk
from his or her own farm’s production;

(b) Who has route disposition within
the marketing area consisting of any
portion of such milk;

(c) Who receives no fluid milk prod-
ucts from other dairy farmers or from
any source other than a pool plant and
whose receipts from pool plants are not
in excess of 11,000 pounds per month;

(d) Who disposes of no other source
milk as Class | milk except by increas-
ing the nonfat milk solids content of
the fluid milk products received from
own farm production or pool plants;
and

(e) Who furnishes to the Market Ad-
ministrator for verification, subject to
review by the Secretary, evidence that
the care and management of all the
dairy animals and other resources nec-
essary to produce the entire amount of
fluid milk products handled (excluding
receipts from pool plants) is the per-
sonal enterprise of and at the personal
risk of such person and the operation
of the processing and distribution busi-
ness is the personal enterprise of and
at the personal risk of the same person.

§1138.11 [Reserved]

§1138.12 Producer.

(a) Except as provided in paragraph
(b) of this section, producer means any
person who produces milk approved for

849



		Superintendent of Documents
	2010-11-12T21:50:05-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




