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as an affidavit from a member of the
community of good moral character,
but only if the applicant provides an
affidavit stating that more direct docu-
mentary evidence in unavailable.

[57 FR 34507, Aug. 5, 1992]

8§§240.21—240.39 [Reserved]

PART 241 —CONTROLLED
SUBSTANCE VIOLATIONS

AUTHORITY: 8 U.S.C. 1103, 1251, 1252, 1357; 8
CFR part 2.

§241.1 Controlled substance convic-
tions.

In determining the deportability of
an alien who has been convicted of a
violation of any law or regulation of a
State, the United States, or a foreign
country relating to a controlled sub-
stance, the term controlled substance as
used in section 241(a)(2)(B)(i) of the
Act, shall mean the same as that ref-
erenced in the Controlled Substances
Act, 21 U.S.C. 801, et seq., and shall in-
clude any substance contained in
Schedules | through V of 21 CFR 1308.1,
et seq. For the purposes of this section,
the term controlled substance includes
controlled substance analogues as de-
fined in 21 U.S.C. 802(23) and 813.

[53 FR 9282, Mar. 22, 1988. Redesignated at 56
FR 8906, Mar. 4, 1991, and amended at 56 FR
38333, Aug. 13, 1991]

PART 242—PROCEEDINGS TO DE-
TERMINE DEPORTABILITY  OF
ALIENS IN THE UNITED STATES:
APPREHENSION, CUSTODY,
HEARING, AND APPEAL

Sec.

242.1 Order to show cause and notice of
hearing.

242.2 Apprehension, custody, and detention.

242.3 Confined aliens, incompetents, and mi-
nors.

242.4 Fingerprints and photographs.

242.5 Voluntary departure prior to com-
mencement of hearing.

242.6 Family Unity Program.

242.7 Cancellation proceedings.

242.7a Waiver of documents; returning resi-
dents.

242.8 Immigration judges.

242.9 Trial attorney.

242.10 Representation by counsel.

242.11 Incompetent respondents.
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242.12 Interpreter.

242.13 Postponement and adjournment of
hearing.

242.14 Evidence.

242.15 Contents of record.

242.16 Hearing.

242.17 Ancillary matters, applications.

242.18 Decision of the immigration judge.

242.19 Notice of decision.

242.20 Finality of order.

242.21 Appeals.

242.22 Reopening or reconsideration.

242.23 Proceedings under section 242(f) of
the Act.

242.24 Detention and release of juveniles.

242.25 Proceedings under section 242A(b) of
the Act.

242.26 Deportation of S-5, S-6, and S-7 non-
immigrant.

AUTHORITY: 8 U.S.C. 1103, 1182, 1186a, 1251,
1252, 1252 note, 1252a, 1252b, 1254, 1362; 8 CFR
part 2.

§242.1 Order to show cause and notice
of hearing.

(a) Commencement. Every proceeding
to determine the deportability of an
alien in the United States is com-
menced by the filing of an order to
show cause with the Office of the Im-
migration Judge, except for an alien
who has been admitted to the United
States under the provisions of section
217 of the Act and Part 217 of this chap-
ter other than such an alien who has
applied for asylum in the United
States. In the proceeding, the alien
shall be known as the respondent. Or-
ders to show cause may be issued by:

(1) District directors (except foreign);

(2) Deputy district directors (except
foreign);

(3) Assistant district directors for in-
vestigations;

(4) Deputy assistant district directors
for investigations;

(5) Assistant district directors for de-
portation;

(6) Deputy assistant district directors
for deportation;

(7) Assistant district directors for ex-
aminations;

(8) Deputy assistant district directors
for examinations;

(9) Officers in charge (except foreign);

(10) Assistant officers in charge (ex-
cept foreign);

(11) Chief patrol agents;

(12) Deputy chief patrol agents;

(13) Associate chief patrol agents;

(14) Assistant chief patrol agents;
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(15) Patrol agents in charge;

(16) The Assistant Commissioner, In-
vestigations;

(17) Service center directors;

(18) Supervisory asylum officers; or

(19) Institutional Hearing Program
Directors.

(b) Statement of Nature of Proceedings.
The Order to Show Cause shall contain
a statement of the nature of the pro-
ceeding, the legal authority under
which the proceeding is conducted, a
concise statement of factual allega-
tions informing the respondent of the
act or conduct alleged to be in viola-
tion of the law, and a designation of
the charge against the respondent and
of the statutory provisions alleged to
have been violated. The Order shall re-
quire the respondent to show cause
why he should not be deported. The
Order shall call upon the respondent to
appear before an Immigration Judge
for a hearing at a time and place which
shall be specified by the Immigration
Court.

(c) Service. Service of the order to
show cause may be accomplished either
by personal service or by routine serv-
ice; however, when routine service is
used and the respondent does not ap-
pear for hearing or acknowledge in
writing that he has received the order
to show cause, it shall be reserved by
personal service. When personal deliv-
ery of an order to show cause is made
by an immigration officer, the contents
of the order to show cause shall be ex-
plained and the respondent shall be ad-
vised that any statement he makes
may be used against him. He shall also
be advised of his right to representa-
tion by counsel of his own choice at no
expense to the Government. He shall
also be advised of the availability of
free legal services programs qualified
under part 292a of this chapter and or-
ganizations recognized pursuant to
§292.2 of this chapter, located in the
district where his deportation hearing
will be held. He shall be furnished with
a list of such programs, and a copy of
Form 1-618, Written Notice of Appeal
Rights, regardless of the manner in
which the service of the order to show
cause was accomplished. Service of
these documents shall be noted on
Form 1-213.

§242.2

(d) Visa Waiver Pilot Program. Pursu-
ant to section 217(b)(4)(B) of the Act,
an alien who has been admitted to the
United States under the provisions of
that section has waived any right to
contest any action against him or her
for deportation, other than on the basis
of an application for asylum. An alien
admitted to the United States under
section 217 of the Act shall be taken
into custody and removed from the
United States upon a determination by
an immigration officer (district direc-
tor who has jurisdiction over the place
where the alien is found) that the alien
is deportable in accordance with proce-
dures in §217.4(c) of this chapter, and
without commencement of a proceed-
ing under this part, except that such an
alien who applies for asylum in the
United States shall be brought into
proceedings as otherwise provided in
this part.

[22 FR 9796, Dec. 6, 1957, as amended at 44 FR
4653, Jan. 23, 1979; 52 FR 2939, Jan. 29, 1987; 52
FR 3098, Jan. 30, 1987; 52 FR 5616, Feb. 25,
1987; 53 FR 24903, June 30, 1988; 55 FR 1579,
Jan. 17, 1990; 55 FR 12627, Apr. 5, 1990; 56 FR
18502, Apr. 23, 1991; 56 FR 50812, Oct. 9, 1991;
59 FR 42414, Aug. 17, 1994; 60 FR 34090, June
30, 1995; 61 FR 8859, Mar. 6, 1996]

§242.2 Apprehension, custody, and de-
tention.

(a) Detainers in general. (1) A detainer
may be issued only in the case of an
alien who there is reason to believe is
amenable to exclusion or deportation
proceedings under any provision of law.
The following immigration officers are
hereby authorized to issue detainers:

(i) Border patrol agents, including
aircraft pilots;

(ii) Special agents;

(iii) Deportation officers;

(iv) Immigration inspectors;

(v) Immigration examiners;

(vi) Supervisory and managerial per-
sonnel who are responsible for super-
vising the activities of those officers
listed above; and

(vii) Immigration officers who need
the authority to issue detainers in
order to effectively accomplish their
individual missions and who are des-
ignated, individually or as a class, by
the Commissioner.

(2) Availability of records. In order for
the Service to accurately determine
the propriety of issuing a detainer,
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serving an order to show cause, or tak-
ing custody of an alien in accordance
with this section, the criminal justice
agency requesting such action or in-
forming the Service of a conviction or
act which renders an alien excludable
or deportable under any provision of
law shall provide the Service with all
documentary records and information
available from the agency which rea-
sonably relates to the alien’s status in
the United States, or which may have
an impact on conditions of release.

(3) Telephonic detainers. Issuance of a
detainer in accordance with this sec-
tion may be authorized telephonically,
provided such authorizations are con-
firmed in writing on Form 1-247, or by
electronic communications transfer
media (e.g. the National Law Enforce-
ment Telecommunications System
(NLETS)) within twenty-four hours of
the telephonic authorization. The con-
tents of the electronic transfer shall
contain substantially the same lan-
guage as the Form 1-247.

(4) Temporary detention at Service re-
quest. Upon a determination by the
Service to issue a detainer for an alien
not otherwise detained by a criminal
justice agency, such agency shall main-
tain custody of the alien for a period
not to exceed forty-eight hours, in
order to permit assumption of custody
by the Service.

(5) Financial responsibility for deten-
tion. No detainer issued as a result of a
determination made under this chapter
shall incur any fiscal obligation on the
part of the Service, until actual as-
sumption of custody by the Service, ex-
cept as provided in paragraph (a)(4) of
this section.

(b) Use of convictions. The term con-
viction as used in section 242(i) of the
Act means that—

(1) There has been a conviction by a
court of competent jurisdiction; and

(2) All direct appeal rights have been
exhausted or waived; or

(3) The appeal period has lapsed.

(c) Warrant of arrest. (1) At the time
of issuance of the Order to Show Cause,
or at any time thereafter and up to the
time the respondent becomes the sub-
ject of a duly issued warrant of depor-
tation, the respondent may be arrested
and taken into custody under the au-
thority of a warrant of arrest. In the

8 CFR Ch. | (1-1-97 Edition)

case of a respondent convicted on or
after November 18, 1988, of an aggra-
vated felony as defined in section
101(a)(43) of the Act, the respondent
shall not be released from custody, ei-
ther before or after a determination of
deportability, unless the respondent
has been lawfully admitted and the re-
spondent demonstrates to the satisfac-
tion of the district director that he or
she is not a threat to the community
and is likely to appear before any
scheduled hearings. A warrant of arrest
may be served only by those immigra-
tion officers listed in §287.5(e)(2) of this
chapter. A warrant of arrest may be is-
sued only by the following immigration
officers:

(i) District directors (except foreign);

(ii) Deputy district directors (except
foreign);

(iii) Assistant district directors for
investigations;

(iv) Deputy assistant district direc-
tors for investigations;

(v) Assistant district directors for de-
portation;

(vi) Deputy assistant district direc-
tors for deportation;

(vii) Assistant district directors for
examinations;

(viii) Deputy assistant district direc-
tors for examinations;

(ix) Officers in charge (except for-
eign);

(x) Assistant officers in charge (ex-
cept foreign);

(xi) Chief patrol agents;

(xii) Deputy chief patrol agents;

(xiii) Associate chief patrol agents;

(xiv) Assistant chief patrol agents;

(xv) Patrol agents in charge;

(xvi) The Assistant Commissioner,
Investigations; or

(xvii) Institutional Hearing Program
Directors.

(2) If, after the issuance of a warrant
of arrest, a determination is made not
to serve it, any officer authorized to
issue such warrant may authorize its
cancellation. When a warrant of arrest
is served under this part, the respond-
ent shall have explained to him/her the
contents of the order to show cause,
the reason for the arrest and the right
to be represented by counsel of his/her
own choice at no expense to the Gov-
ernment. He/she shall also be advised of
the availability of free legal services
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programs qualified under part 292a of
this chapter and organizations recog-
nized pursuant to §292.2 of this chapter,
located in the district where the depor-
tation hearing will be held. The re-
spondent shall be furnished with a list
of such programs, and a copy of Form
1-618, Written Notice of Appeal Rights.
Service of these documents shall be
noted on Form 1-213. The respondent
shall be advised that any statement
made may be used against him/her. He/
she shall also be informed whether cus-
tody is to be continued or, if release
from custody has been authorized, of
the amount and conditions of the bond
or the conditions of release. Except in
cases involving an alien convicted on
or after November 18, 1988, of an aggra-
vated felony as defined in section
101(a)(43) of the Act, a respondent on
whom a warrant of arrest has been
served may apply to any officer author-
ized by this section to issue such a war-
rant for release or for amelioration of
the conditions under which he/she may
be released. When serving the warrant
of arrest and when determining any ap-
plication pertaining thereto, the au-
thorized officer shall furnish the re-
spondent with a notice of decision,
which may be on Form 1-286, indicating
whether custody will be continued or
terminated, specifying any conditions
under which release is permitted, and
advising the respondent appropriately
whether he/she may apply to an immi-
gration judge pursuant to paragraph
(d) of this section for release or modi-
fication of the conditions of release or
whether he/she may appeal to the
Board. A direct appeal to the Board
from a determination by an officer au-
thorized by this section to issue war-
rants shall not be allowed except as au-
thorized by paragraph (d) of this sec-
tion.

(d) Authority of the Immigration Judge;
Appeals. After an initial determination
pursuant to paragraph (c) of this sec-
tion, and at any time before a deporta-
tion order becomes administratively
final, upon application by the respond-
ent for release from custody or for
amelioration of the conditions under
which he or she may be released, an
Immigration Judge may exercise the
authority contained in section 242 of
the Act to continue to detain a re-

§242.2

spondent in custody, or to release a re-
spondent from custody, and to deter-
mine whether a respondent shall be re-
leased under bond, and the amount of
the bond, if any. Application for the ex-
ercise of such authority shall be made
pursuant to §3.19 of this chapter. In
connection with such application, the
Immigration Judge shall advise the re-
spondent of his or her right to rep-
resentation by counsel of his or her
choice at no expense to the govern-
ment. He or she shall also be advised of
the availability of free legal services
programs qualified under part 292a of
this chapter and organizations recog-
nized pursuant to §292.2 of this chapter,
located in the district where his or her
application is heard. The Immigration
Judge shall ascertain that the respond-
ent has received a list of such programs
and a copy of Form 1-618 Written No-
tice of Appeal Right. Moreover, if the
respondent has been released from cus-
tody, an application for amelioration
of conditions must be made within
seven (7) days after the date of such re-
lease. Thereafter, application by a re-
leased respondent for modification of
the terms of release may be made only
to the District Director. Upon render-
ing a decision on an application under
this section, the Immigration Judge (or
the district director if he renders the
decision) shall advise the alien of his or
her appeal rights under this section.
The alien and the Service may appeal
to the Board of Immigration Appeals
from any determination of the Immi-
gration Judge as to custody status or
bond, pursuant to §3.38 of this chapter.
If the determination is appealed, a
written memorandum shall be prepared
by the Immigration Judge giving rea-
sons for the decision. After a deporta-
tion order becomes administratively
final, or if recourse to the Immigration
Judge is no longer available because
the seven day period established by
this paragraph has expired, the re-
spondent may appeal directly to the
Board from a determination by the Dis-
trict Director, Acting District Direc-
tor, Deputy District Director, Assist-
ant District Director for Investiga-
tions, or Officer in charge of an office
enumerated in §242.1(a). Such an appeal
shall be perfected by filing a notice of
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appeal with the District Director with-
in 10 days after the date when written
notification of the determination is
served upon the respondent and the
Service, except that no appeal shall be
allowed when the Service notifies the
alien that it is ready to execute the
order of deportation and takes him
into custody for that purpose. Upon the
filing of a notice of appeal from a Dis-
trict Director’s determination, the Dis-
trict Director shall immediately trans-
mit to the Board all records and infor-
mation pertaining to that determina-
tion. The filing of an appeal from a de-
termination of an Immigration Judge
or a District Director shall not operate
to delay compliance, during the pend-
ency of the appeal, with the custody di-
rective from which the appeal is taken,
or to stay the administrative proceed-
ings or deportation.

(e) Revocation. When an alien who,
having been arrested and taken into
custody, has been released, such re-
lease may be revoked at any time in
the discretion of the district director,
acting district director, deputy district
director, assistant district director for
investigations, or officer in charge of
an office enumerated in §242.1(a), in
which event the alien may be taken
into physical custody and detained. If
detained, unless a breach has occurred,
any outstanding bond shall be revoked
and cancelled. The provisions of para-
graph (d) of this section shall govern
availability to the respondent of re-
course to other administrative author-
ity for release from custody.

(f) Supervision. Until an alien against
whom a final order of deportation has
been outstanding for more than six
months is deported, he shall be subject
to supervision by a district director,
acting district director, deputy district
director, assistant district director for
investigations, or officer in charge of
an office enumerated in §242.1(a), and
required to comply with the provisions
of section 242(d) of the Act relating to
his availability for deportation.

(g) Privilege of communication. Every
detained alien shall be notified that he
or she may communicate with the con-
sular or diplomatic officers of the
country of his or her nationality in the
United States. Existing treaties re-
quire immediate communication with

8 CFR Ch. | (1-1-97 Edition)

appropriate consular or diplomatic of-
ficers whenever nationals of the follow-
ing countries are detained in exclusion
or expulsion proceedings, whether or
not requested by the alien and even if
the alien requests that no communica-
tion be undertaken in his or her behalf:

Albaniat?
Antigua
Armenia
Azerbaijan
Bahamas
Barbados
Belarus
Belize
Brunei
Bulgaria
China (People’s Republic of)2
Costa Rica
Cyprus
Czech Republic
Dominica
Fiji
Gambia, The
Georgia
Ghana
Grenada
Guyana
Hungary
Jamaica
Kazakhstan
Kiribati
Kuwait
Kyrgyzstan
Malaysia
Malta
Mauritius
Moldova
Mongolia
Nigeria
Philippines
Poland
Romania
Russian Federation
St. Kitts/Nevis
St. Lucia
St. Vincent/Grenadines
Seychelles
Sierra Leone
Singapore
Slovak Republic
South Korea
Tajikistan
Tanzania
Tonga
Trinidad/Tobago
Turkmenistan
Tuvalu
Ukraine
United Kingdom3
U.S.S.R.4
Uzbekistan
Zambia

1. Arrangements with these countries pro-
vide that U.S. authorities shall notify re-
sponsible representatives within 72 hours of
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the arrest or detention of one of their na-
tionals.

2. When Taiwan nationals (who carry “Re-
public of China’’ passports) are detained, no-
tification should be made to the nearest of-
fice of the Coordination Council for North
American Affairs, the unofficial entity rep-
resenting Taiwan’s interests in the United
States.

3. British dependencies are also covered by
this agreement. They are: Anguilla, British
Virgin Islands, Hong Kong, Bermuda,
Montserrat, and the Turks and Caicos Is-
lands. Their residents carry British pass-
ports.

4. All U.S.S.R. successor states are covered
by this agreement. They are: Armenia, Azer-
baijan, Belarus, Georgia, Kazakhstan,
Kyrgyzstan, Moldova, Russian Federation,
Tajikistan, Turkmenistan, Ukraine, and
Uzbekistan.

(h) Custody issues; release procedures.
(1) A lawful permanent resident alien
convicted of an aggravated felony may
be released from custody, after having
completed serving the sentence for
such conviction, if the Attorney Gen-
eral determines that he or she is not a
danger to the community and that he
or she is likely to appear for all sched-
uled hearings. Review of each case to
determine custody or release condi-
tions shall include, but need not be
limited to, consideration of the follow-
ing factors:

(i) Seriousness of the crime(s) of
which convicted;

(i) Prior criminal history, especially
the nature of the crimes and number of
arrests;

(iii) Sentence(s) imposed and time ac-
tually served;

(iv) History of failures to appear for
court (defaults);

(v) Probation history;

(vi) Evidence of rehabilitative effort
or recidivism;

(vii) Equities in the United States;

(viii) Availability of relief from de-
portation and the likelihood of its
being granted; and

(ix) Prior immigration violations and
history.

(2) If, after consideration of all fac-
tors listed in paragraph (h)(1) of this
section, it is determined that the alien
is not a threat to public safety and is
likely to appear for all scheduled hear-
ings, he or she may be released from
custody under such conditions as the
Attorney General may prescribe, in-

§242.3

cluding the giving of a bond. If an ap-
pearance bond is prescribed as a condi-
tion of such release, it shall be in an
appropriate and sufficient amount to
encourage compliance with demands
for appearance and with any other con-
ditions of release.

(i) Notification to Executive Office for
Immigration Review of change in custody
status. The Service shall notify the Im-
migration Court having administrative
control over the Record of Proceeding
of any change in custody location or of
release from, or subsequent taking
into, Service custody of a respondent/
applicant pursuant to 8 CFR 3.19(g).

[28 FR 8280, Aug. 13, 1963, as amended at 39
FR 20367, June 10, 1974; 39 FR 20959, June 17,
1974; 40 FR 30470, July 21, 1975; 48 FR 31005,
July 6, 1983; 51 FR 34081, Sept. 25, 1986; 52 FR
2939, Jan. 29, 1987; 52 FR 16372, May 5, 1987; 53
FR 9283, Mar. 22, 1988; 55 FR 1579, Jan. 17,
1990; 55 FR 24859, June 19, 1990; 55 FR 43327,
Oct. 29, 1990; 56 FR 18503, Apr. 23, 1991; 56 FR
23214, May 21, 1991; 57 FR 11573, Apr. 6, 1992;
57 FR 30898, July 13, 1992; 59 FR 42415, Aug.
17, 1994; 60 FR 16043, Mar. 29, 1995; 60 FR 34090,
June 30, 1995; 61 FR 8859, Mar. 6, 1996]

§242.3 Confined aliens, incompetents,
and minors.

(a) Service. If the respondent is con-
fined, or if he is an incompetent, or a
minor under the age of 14, the order to
show cause, and the warrant of arrest,
if issued, shall be served in the manner
prescribed in §242.1(c) upon the person
or persons named in §103.5a(c) of this
chapter.

(b) Service custody; cost of mainte-
nance. An alien confined because of
physical or mental disability in an in-
stitution or hospital shall not be ac-
cepted into physical custody by the
Service until an order of deportation
has been entered and the Service is
ready to deport the alien. When such
an alien is an inmate of a public or pri-
vate institution at the time of the
commencement of the deportation pro-
ceedings, expenses for the maintenance
of the alien shall not be incurred by
the Government until he is taken into
physical custody by the Service.

[22 FR 9796, Dec. 6, 1957, as amended at 37 FR
11470, June 8, 1972; 43 FR 48620, Oct. 19, 1978]
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§242.4 Fingerprints and photographs.

Every alien 14 years of age or older
against whom proceedings are com-
menced under this part by service of an
order to show cause shall be
fingerprinted and photographed. Such
fingerprints and photographs shall be
made available to Federal, State, and
local law enforcement agencies upon
request to the district director or chief
patrol agent having jurisdiction over
the alien’s record. Any such alien, re-
gardless of his or her age, shall be pho-
tographed and/or fingerprinted if re-
quired by any immigration officer au-
thorized to issue an order to show
cause as listed in §242.1(a).

[59 FR 42415, Aug. 17, 1994]

§242.5 Voluntary departure prior to
commencement of hearing.

(a)(1) Authorized officers. The author-
ity contained in section 242(b) of the
act to permit aliens to depart volun-
tarily from the United States may be
exercised by district directors, district
officers who are in charge of investiga-
tions, officers in charge, chief patrol
agents, and service center directors, as-
sistant district directors for Examina-
tions, Director, Organized Crime Drug
Enforcement Task Force, or Assistant
Director, Organized Crime Drug En-
forcement Task Force, (New York, NY;
Houston, TX; Los Angeles, CA; and
Miami, FL).

(2) Authorization. Notwithstanding
any other provision of this section, an
alien convicted on or after November
18, 1988, of an aggravated felony as de-
fined in section 101(a)(43) of the Act,
shall not be eligible for voluntary de-
parture prior to commencement of
hearing. Voluntary departure may be
granted to any alien who is statutorily
eligible: (i) Who is a native of a foreign
contiguous territory and not within
the purview of class (vi) of this para-
graph; or (ii) whose application for ex-
tension of stay as a nonimmigrant is
being denied; or (iii) who has volun-
tarily surrendered himself to the Serv-
ice; or (iv) who presents a valid travel
document and confirmed reservation
for transportation out of the United
States within 30 days; or (v) who is an
F-1, F-2, J-1, or J-2 nonimmigrant and
who has lost such status solely because
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of a private bill introduced in his/her
behalf; or (vi) who is admissible to the
United States as an immigrant and: (A)
Who is an immediate relative of a U.S.
citizen, or (B) is otherwise exempt from
the numerical limitation on immigrant
visa issuance, or (C) has a priority date
for an immigrant visa not more than 60
days later than the date show in the
latest Visa Office Bulletin and has ap-
plied for an immigrant visa at an
American Consulate which has accept-
ed jurisdiction over the case, or (D)
who is a third-preference alien with a
priority date earlier than August 9,
1978, or (E) who is the beneficiary of an
approved sixth-preference petition who
satisfies Examinations without an-
other petition that he/she can qualify
for third preference and who cannot ob-
tain a visa solely because a visa num-
ber is unavailable, and who has a prior-
ity date earlier than August 9, 1978; or
(vii) who has been granted asylum and
has not been granted parole status or a
stay of deportation; (viii) in whose case
the district director has determined
there are compelling factors warrant-
ing grant of voluntary departure; or
(ix) who is the child of a legalized alien
currently residing in the United
States, born during an authorized ab-
sence from the United States of the
mother who is: (A) A legalized alien; or
(B) An alien currently residing in the
United States under voluntary depar-
ture pursuant to the Family Unity
Program.

(3) Periods of time/employment. (i) Ex-
cept for paragraphs (a)(2) (v) through
(ix) of this section, any grant of vol-
untary departure shall contain a time
limitation of usually not more than 30
days, and an extension of the original
voluntary departure time shall not be
authorized except under meritorious
circumstances, as determined on a
case-by-case basis. Upon failure to de-
part, deportation proceedings will be
initiated. As an exception to the 30-day
voluntary departure period, an eligible
alien under:

(A) Paragraph (a)(2)(v) of this section
may be granted voluntary departure in
increments of 1 year conditioned upon
the F-1 or J-1 alien maintaining a full
course of study at an approved institu-
tion of learning, or upon abiding by the
terms and conditions of the exchange

388



Immigration and Naturalization Service, Justice

program within the limitations im-
posed by 22 CFR 514.23; or

(B) Paragraphs (a)(2)(vi) (A), (B), and
(C) of this section may be granted vol-
untary departure until the American
Consul issues an immigrant visa and,
at the discretion of the district direc-
tor, issuance may be in increments of
30 days, conditioned upon continuing
availability of an immigrant visa as
shown in the latest Visa Office Bulletin
and upon the alien’s diligent pursuit of
efforts to obtain the visa; or

(C) Paragraphs (a)(2)(vi) (D) and (E)
of this section may be granted vol-
untary departure, conditioned upon the
continued validity of the approved
third- or sixth-preference petition, as
appropriate, and the alien’s retention
of the status established in the petition
for an indefinite period until an immi-
grant visa is available; or

(D) Paragraphs (a)(2) (vii) and (viii)
of this section may be granted vol-
untary departure in increments of
time, not to exceed 1 year, as deter-
mined by the district director to be ap-
propriate in the case; or

(E) Paragraph (a)(2)(ix) of this sec-
tion may be granted voluntary depar-
ture in increments of time, not to ex-
ceed 2 years.

(ii) An alien eligible for voluntary de-
parture in paragraphs (a)(2) (v) through
(viii) of this section may apply for em-
ployment authorization under the ap-
propriate citation in §274a.12 of this
chapter.

(b) Application. Any alien who be-
lieves himself or herself to be eligible
for voluntary departure under section
242(b) of the Act may apply therefore
at any office of the Service any time
prior to the commencement of deporta-
tion proceedings against him or her.
The officers designated in paragraph
(a) of this section may deny or grant
the application and determine the con-
ditions under which the alien’s depar-
ture shall be effected. An appeal shall
not lie from a denial of an application
for voluntary departure under this sec-
tion, but the denial shall be without
prejudice to the alien’s right to apply
for relief from deportation under any
provision of law.

(c) Revocation. If, subsequent to the
granting of an application for vol-
untary departure under this section, it
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is ascertained that the application
should not have been granted, that
grant may be revoked without notice
by any district director, district officer
in charge of investigations, officer in
charge, chief patrol agent, Director,
Organized Crime Drug Enforcement
Task Force, or Assistant Director, Or-
ganized Crime Drug Enforcement Task
Force, (New York, NY; Houston, TX;
Los Angeles, CA; and Miami, FL).

[23 FR 9123, Nov. 26, 1958, as amended at 29
FR 13242, Sept. 24, 1964; 35 FR 16362, Oct. 20,
1970; 43 FR 29528, July 10, 1978; 45 FR 27917,
Apr. 25, 1980; 46 FR 25598, May 8, 1981; 47 FR
49954, Nov. 4, 1982; 52 FR 2940, Jan. 29, 1987; 55
FR 12627, Apr. 5, 1990; 55 FR 24859, June 19,
1990; 56 FR 18503, Apr. 23, 1991; 60 FR 66067,
Dec. 21, 1995]

§242.6 Family Unity Program.

(a) General. Except as otherwise spe-
cifically provided in paragraph (b) of
this section, the definitions contained
in Title 8 of the Code of Federal Regu-
lations shall apply to the administra-
tion of this section.

(b) Definitions. As used in this sec-
tion:

Eligible immigrant means a qualified
immigrant who is the spouse or unmar-
ried child of a legalized alien.

Legalized alien means an alien who:

(i) Is a temporary or permanent resi-
dent under section 210 or 245A of the
Act; or

(if) Is a permanent resident under
section 202 of the Immigration Reform
and Control Act of 1986 (Cuban/Haitian
Adjustment).

(c) Eligibility—(1) General. An alien
who is not a lawful permanent resident
is eligible to apply for benefits under
the Family Unity Program if he or she
establishes:

(i) That he or she entered the United
States before May 5, 1988 (in the case of
a relationship to a legalized alien de-
scribed in subsection (b)(2)(B) or
(b)(2)(C) of section 301 of IMMACT 90)),
or as of December 1, 1988 (in the case of
a relationship to a legalized alien de-
scribed in subsection (b)(2)(A) of sec-
tion 301 of IMMACT 90), and has been
continuously residing in the United
States since that date; and

(ii) That on May 5, 1988 (in the case of
a relationship to a legalized alien de-
scribed in subsection (b)(2)(B) or
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(b)(2)(C) of section 301 of IMMACT 90),
or as of December 1, 1988 (in the case of
a relationship to a legalized alien de-
scribed in subsection (b)(2)(A) of sec-
tion 301 of IMMACT 90), he or she was
the spouse of unmarried child of a le-
galized alien, and that he or she has
been eligible continuously since that
time for family-sponsored second pref-
erence immigrant status under section
203(a)(2) of the Act based on the same
relationship.

(2) Legalization application pending as
of May 5, 1988 or December 1, 1988. An
alien whose legalization application
was filed on or before May 5, 1988 (in
the case of a relationship to a legalized
alien described in subsection (b)(2)(B)
or (b)(2)(C) of section 301 of IMMACT
90), or as of December 1, 1988 (in the
case of a relationship to a legalized
alien described in subsection (b)(2)(A)
of section 301 of IMMACT 90), but not
approved until after that date will be
treated as having been a legalized alien
as of May 5, 1988 (in the case of a rela-
tionship to a legalized alien described
in subsection (b)(2)(B) or (b)(2)(C) of
section 301 of IMMACT 90), or as of De-
cember 1, 1988 (in the case of a relation-
ship to a legalized alien described in
subsection (b)(2)(A) of section 301 of
IMMACT 90), for purposes of the Fam-
ily Unity Program.

(d) Ineligible aliens. The following cat-
egories of aliens are ineligible for bene-
fits under the Family Unity Program:

(1) An alien who is deportable under
any paragraph in section 241(a) of the
Act, except paragraphs (1)(A), (1)(B),
(1)(C), and (3)(A); provided that an alien
who is deportable under paragraph
(1)(A) of such Act is also ineligible for
benefits under the Family Unity Pro-
gram if deportability is based upon an
exclusion ground described in section
212(a) (2) or (3) of the Act;

(2) An alien who has been convicted
of a felony or three or more mis-
demeanors in the United States; or

(3) An alien described in section
243(h)(2) of the Act.

(e) Filing—(1) General. An application
for voluntary departure under the
Family Unity Program must be filed at
the Service Center having jurisdiction
over the alien’s place of residence. A
Form 1-817 (Application for Voluntary
Departure under the Family Unity Pro-
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gram) must be filed with the correct
fee required in §103.7(b)(1) of this chap-
ter and the required supporting docu-
mentation. A separate application with
appropriate fee and documentation
must be filed for each person claiming
eligibility.

(2) Decision. The Service Center direc-
tor has sole jurisdiction to adjudicate
an application for benefits under the
Family Unity Program. The director
will provide the applicant with specific
reasons for any decision to deny an ap-
plication. Denial of an application may
not be appealed. An applicant who be-
lieves that the grounds for denial have
been overcome may submit another ap-
plication with the appropriate fee and
documentation.

(3) Referral of denied cases for consider-
ation of issuance of Order to Show Cause.
If an application is denied, the case
will be referred to the district director
with jurisdiction over the alien’s place
of residence for consideration of wheth-
er to issue an Order to Show Cause
(OSC). After an initial denial, an appli-
cant’s case will not be referred for issu-
ance of an OSC until 90 days from the
date of the initial denial, to allow the
alien the opportunity to file a new
Form 1-817 application in order to at-
tempt to overcome the basis of the de-
nial. However, if the applicant is found
not to be eligible for benefits under
paragraph (d)(2) of this section, the
Service reserves the right to issue an
Order to Show Cause at any time after
the initial denial.

(4) Voluntary departure under §242.5
and eligibility for employment under
§274a.12(c)(12). Children of legalized
aliens residing in the United States,
who were born during an authorized ab-
sence from the United States of moth-
ers who are currently residing in the
United States under voluntary depar-
ture pursuant to the Family Unity
Program may be granted voluntary de-
parture under §242.5(a)(2)(ix) for a pe-
riod of 2 years.

(5) Duration of voluntary departure
under §242.6. An alien whose applica-
tion for benefits under the Family
Unity Program is approved will receive
a 2-year period of voluntary departure.
The 2-year period will begin on the
date the Services approves the applica-
tion.
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(6) Employment authorization. An alien
granted benefits under the Family
Unity Program is authorized to be em-
ployed in the United States and may
apply for an employment authorization
document on Form 1-765 (Application
for Employment Authorization). The
application may be filed concurrently
with Form 1-817. The application must
be accompanied by the correct fee re-
quired by §103.7(b)(1) of this chapter.
The validity period of the employment
authorization will coincide with the pe-
riod of voluntary departure.

(7) Travel outside the United States. An
alien granted Family Unity Program
benefits who intends to travel outside
the United States temporarily must
apply for advance authorization using
Form 1-131 (Application for Travel Doc-
ument). The authority to grant an ap-
plication for advance authorization for
an alien granted Family Unity Pro-
gram benefits rests solely with the dis-
trict director. An alien who is granted
advance authorization and returns to
the United States in accordance with
such authorization, and who is found
not to be excludable under section
212(a) (2) or (3) of the Act, shall be in-
spected and admitted in the same im-
migration status the alien had at the
time of departure, and provided the re-
mainder of the 2-year voluntary depar-
ture previously granted under the
Family Unity Program.

(8) Extension of voluntary departure.
An application for an extension of vol-
untary departure under the Family
Unity Program must be filed by the
alien on Form 1-817 along with the cor-
rect fee required in §103.7(b)(1) of this
chapter and the required supporting
documentation. The submission of a
copy of the previous approval notice
will assist in shortening the processing
time. An extension may be granted if
the alien continues to be eligible for
benefits under the Family Unity Pro-
gram. However, an extension may not
be approved if the legalized alien is a
lawful permanent resident, and a peti-
tion for family-sponsored immigrant
status has not been filed in behalf of
the applicant. In such case the Service
will notify the alien of the reason for
the denial and afford him or her the op-
portunity to file another Form 1-817
once the petition, Form 1-130, has been
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filed in behalf of him or her. No charg-
ing document will be issued for a pe-
riod of 90 days.

(9) Supporting documentation for exten-
sion application. Supporting docu-
mentation need not include docu-
mentation provided with the previous
application(s). The extension applica-
tion need only include changes to pre-
vious applications and evidence of con-
tinuing eligibility since the date of the
prior approval.

(f) Eligibility for Federal financial as-
sistance programs. An alien granted
Family Unity Program benefits based
on a relationship to a legalized alien as
defined in paragraph (b) of this section
is ineligible for public welfare assist-
ance in the same manner and for the
same period as the legalized alien is in-
eligible for such assistance under sec-
tions 245A(h) or 210(f) of the Act, re-
spectively.

(g) Termination of Family Unity Pro-
gram benefits—(1) Grounds for termi-
nation. The Service may terminate
benefits under the Family Unity Pro-
gram whenever the necessity for the
termination comes to the attention of
the Service. Such grounds will exist in
situations including, but not limited
to, those in which:

(i) A determination is made that
Family Unity Program benefits were
acquired as the result of fraud or will-
ful misrepresentation of a material
fact;

(ii) The beneficiary commits an act
or acts which render him or her inad-
missible as an immigrant or ineligible
for benefits under the Family Unity
Program;

(iii) The legalized alien upon whose
status benefits under the Family Unity
Program were based loses his or her le-
galized status;

(iv) The beneficiary is the subject of
a final order of exclusion or deporta-
tion issued subsequent to the grant of
benefits on any ground of deportability
or excludability that would have ren-
dered the alien ineligible for benefits
under §242.6(d)(1) of this chapter, re-
gardless of whether the facts giving
rise to such ground occurred before or
after the benefits were granted; or

(v) A qualifying relationship to a le-
galized alien no longer exists.
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(2) Notice procedure. Notice of intent
to terminate and of the grounds there-
of shall be served pursuant to the pro-
visions of §103.5a of this chapter. The
alien shall be given 30 days to respond
to the notice and may submit to the
Service additional evidence in rebuttal.
Any final decision of termination shall
also be served pursuant to the provi-
sions of §103.5a of the chapter. Nothing
in this section shall preclude the Serv-
ice from commencing exclusion or de-
portation proceedings prior to termi-
nation of Family Unity Program bene-
fits.

(3) Effect of termination. Termination
of benefits under the Family Unity
Program, other than as a result of a
final order of deportation or exclusion,
shall render the alien amendable to ex-
clusion or deportation proceedings
under sections 236 or 242 of the Act, as
appropriate.

[60 FR 66067, Dec. 21, 1995]

§242.7 Cancellation proceedings.

(a) Cancellation of an order to show
cause. Any officer authorized by
§242.1(a) of this part to issue an order
to show cause may cancel an order to
show cause prior to jurisdiction vesting
with the Immigration Judge pursuant
to §3.14 of this chapter provided the of-
ficer is satisfied that:

(1) The respondent is a national of
the United States;

(2) The respondent is not deportable
under immigration laws;

(3) The respondent is deceased;

(4) The respondent is not in the Unit-
ed States;

(5) The respondent was placed under
proceedings for failure to file a timely
petition as required by section 216(c) of
the Act, but his or her failure to file a
timely petition was excused in accord-
ance with section 216(d)(2)(B) of the
Act; or

(6) The Order to Show Cause was im-
providently issued.

(b) Motion to dismiss. After com-
mencement of proceedings pursuant to
§3.14 of this chapter, any officer enu-
merated in paragraph (a) of this sec-
tion may move for dismissal of the
matter on the grounds set out under
paragraph (a) of this section. Dismissal
of the matter shall be without preju-
dice to the alien or the Service.

8 CFR Ch. | (1-1-97 Edition)

(c) Motion for remand. After com-
mencement of the hearing, any officer
enumerated in paragraph (a) of this
section may move for remand of the
matter to district jurisdiction on the
ground that the foreign relations of the
United States are involved and require
further consideration. Remand of the
matter shall be without prejudice to
the alien or the Service.

(d) Warrant of arrest. When an order
to show cause is cancelled or proceed-
ings are terminated under this section
any outstanding warrant of arrest is
cancelled.

(e) Termination of deportation proceed-
ings by immigration judge. An immigra-
tion judge may terminate deportation
proceedings to permit the respondent
to proceed to a final hearing on a pend-
ing application or petition for natu-
ralization when the respondent has es-
tablished prima facie eligibility for
naturalization and the matter involves
exceptionally appealing or humani-
tarian factors; in every other case, the
deportation hearing shall be completed
as promptly as possible notwithstand-
ing the pendency of an application for
naturalization during any state of the
proceedings.

[47 FR 49954, Nov. 4, 1982; 47 FR 51351, Nov. 15,
1982, as amended at 52 FR 2940, Jan. 29, 1987;
52 FR 3099, Jan. 30, 1987; 52 FR 5616, Feb. 25,
1987; 53 FR 30022, Aug. 10, 1988]

§242.7a Waiver of documents; return-
ing residents.

Pursuant to the authority contained
in section 211(b) of the Act, an alien
previously lawfully admitted to the
United States for permanent residence
who, upon return from a temporary ab-
sence was excludable because of failure
to have or to present a valid passport,
immigrant visa, reentry permit, border
crossing card, or other document re-
quired at the time of entry, may be
granted a waiver of such requirement
in the discretion of the district direc-
tor: Provided, That such alien (a) was
not otherwise excludable at the time of
entry, or (b) having been otherwise ex-
cludable at the time of entry is with
respect thereto qualified for an exemp-
tion from deportability under section
241(a)(1)(H) of the Act, and (c) is not
otherwise subject to deportation. De-
nial of a waiver by the district director
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shall not be appealable but shall be
without prejudice to renewal of an ap-
plication and reconsideration in pro-
ceedings before the immigration judge.

[29 FR 6002, May 7, 1964, as amended at 56 FR
38333, Aug. 13, 1991]

§242.8

(a) Authority. In any proceeding con-
ducted under this part the immigration
judge shall have the authority to deter-
mine deportability and to make deci-
sions, including orders of deportation,
as provided by section 242(b) and 242B
of the Act; to reinstate orders of depor-
tation as provided by section 242(f) of
the Act; to determine applications
under sections sections 208, 212(k),
241(a)(1)(E)(iii), 241(a)(1)(H), 244, 245 and
249 of the Act; to determine the coun-
try to which an alien’s deportation will
be directed in accordance with section
243(a) of the Act; to order temporary
withholding of deportation pursuant to
section 243(h) of the Act; and to take
any other action consistent with appli-
cable law and regulations as may be
appropriate. An immigration judge
may certify his or her decision in any
case to the Board of Immigration Ap-
peals when it involves an unusually
complex or novel question of law or
fact. Nothing contained in this part
shall be construed to diminish the au-
thority conferred on immigration
judges under section 103 of the Act.

(b) Withdrawal and substitution of spe-
cial inquiry officers. The special inquiry
officer assigned to conduct the hearing
shall at any time withdraw if he deems
himself disqualified. If a hearing has
begun but no evidence has been ad-
duced other than by the respondent’s
pleading pursuant to §242.16(b), or if a
special inquiry officer becomes un-
available to complete his duties within
a reasonable time, or if at any time the
respondent consents to a substitution,
another special inquiry officer may be
assigned to complete the case. The new
special inquiry officer shall familiarize
himself with the record in the case and
shall state for the record that he has
done so.

Immigration judges.

[22 FR 9797, Dec. 6, 1957, as amended at 47 FR
44237, Oct. 7, 1982; 56 FR 38333, Aug. 13, 1991;
57 FR 11574, Apr. 6, 1992; 59 FR 26594, May 23,
1994]
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§242.9 Trial attorney.

(a) Authority. When an additional im-
migration officer is assigned to a pro-
ceedings under this part to perform the
duties of a trial attorney, he shall
present on behalf of the Government
evidence material to the issues of de-
portability and any other issues which
may require disposition by the special
inquiry officer. The trial attorney is
authorized to appeal from a decision of
the special inquiry officer pursuant to
§242.21 and to move for reopening or re-
consideration pursuant to §242.22.

(b) Assignment. The district director
shall direct the chief legal officer to as-
sign a general attorney to each case
within the provisions of §242.16(c) of
this part, and to each case in which an
unrepresented respondent is incom-
petent or under 16 years of age, and is
not accompanied by a guardian, rel-
ative or friend. A general attorney
shall be assigned to every case in which
the Commissioner approves the submis-
sion of nonrecord information under
§242.17(a) of this part. In his discretion,
whenever he deems such assignment
necessary or advantageous, the district
director may direct the chief legal offi-
cer to assign a general attorney to any
other case at any stage of the proceed-
ing.

[27 FR 9646, Sept. 29, 1962, as amended at 32
FR 9631, July 4, 1967; 46 FR 43956, Sept. 2,
1981]

§242.10 Representation by counsel.

The respondent may be represented
at the hearing by an attorney or other
representative qualified under part 292
of this chapter.

[22 FR 9797, Dec. 6, 1957]
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When it is impracticable for the re-
spondent to be present at the hearing
because of mental incompetency, the
guardian, near relative, or friend who
was served with a copy of the order to
show cause shall be permitted to ap-
pear on behalf of the respondent. If
such a person cannot reasonably be
found or fails or refuses to appear, the

Incompetent respondents.
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custodian of the respondent shall be re-
quested to appear on behalf of the re-
spondent.

[22 FR 9797, Dec. 6, 1957]

§242.12 Interpreter.

Any person acting as interpreter in a
hearing before an Immigration Judge
under this part shall be sworn to inter-
pret and translate accurately, unless
the interpreter is an employee of the
United States Government, in which
event no such oath shall be required.

[52 FR 2940, Jan. 29, 1987]

§242.13 Postponement and adjourn-
ment of hearing.

After the commencement of the hear-
ing, the Immigration Judge may grant
a reasonable adjournment either at his
or her own instance or, for good cause
shown, upon application by the re-
spondent or the Service.

[52 FR 2940, Jan. 29, 1987]

§242.14 Evidence.

(a) Sufficiency. A determination of de-
portability shall not be valid unless it
is found by clear, unequivocal and con-
vincing evidence that the facts alleged
as grounds for deportation are true.

(b) [Reserved]

(c) Use of prior statements. The special
inquiry officer may receive in evidence
any oral or written statement which is
material and relevant to any issue in
the case previously made by the re-
spondent or any other person during
any investigation, examination, hear-
ing, or trial.

(d) Testimony. Testimony of witnesses
appearing at the hearing shall be under
oath or affirmation administered by
the special inquiry officer.

(e) Depositions. The Immigration
Judge may order the taking of deposi-
tions pursuant to §3.33 of this chapter.

[22 FR 9797, Dec. 6, 1957, as amended at 32 FR
2883, Feb. 15, 1967; 52 FR 2940, Jan. 29, 1987]

§242.15 Contents of record.

The hearing before the special in-
quiry officer, including the testimony,
exhibits, applications and requests, the
special inquiry officer’s decision, and
all written orders, motions, appeals,
briefs, and other papers filed in the

8 CFR Ch. | (1-1-97 Edition)

proceedings shall constitute the record
in the case. The hearing shall be re-
corded verbatim except for statements
made off the record with the permis-
sion of the special inquiry officer. In
his discretion, the special inquiry offi-
cer may exclude from the record any
arguments made in connection with
motions, applications, requests, or ob-
jections, but in such event the person
affected may submit a brief.

[26 FR 12112, Dec. 19, 1961]

§242.16 Hearing.

(a) Opening. The Immigration Judge
shall advise the respondent of his right
to representation, at no expense to the
Government, by counsel of his own
choice authorized to practice in the
proceedings and require him to state
then and there whether he desires rep-
resentation; advise the respondent of
the availability of free legal services
programs qualified under part 292a of
this chapter and organizations recog-
nized pursuant to §292.2 of this chapter,
located in the district where the depor-
tation hearing is being held; ascertain
that the respondent has received a list
of such programs, and a copy of Form
1—618, Written Notice of Appeal
Rights; advise the respondent that he
will have a reasonable opportunity to
examine and object to the evidence
against him, to present evidence in his
own behalf and to cross-examine wit-
nesses presented by the Government;
place the respondent under oath; read
the factual allegations and the charges
in the order to show cause to the re-
spondent and explain them in nontech-
nical language, and enter the order to
show cause as an exhibit in the record.
Deportation hearings shall be open to
the public, except that the Immigra-
tion Judge may, in his discretion and
for the purpose of protecting witnesses,
respondents, or the public interest, di-
rect that the general public or particu-
lar individuals shall be excluded from
the hearing in any specific case. De-
pending upon physical facilities, rea-
sonable limitation may be placed upon
the number in attendance at any one
time, with priority being given to the
press over the general public.

(b) Pleading by respondent. The special
inquiry officer shall require the re-
spondent to plead to the order to show
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cause by stating whether he admits or
denies the factual allegations and his
deportability under the charges con-
tained therein. If the respondent ad-
mits the factual allegations and admits
his deportability under the charges and
the special inquiry officer is satisfied
that no issues of law or fact remain,
the special inquiry officer may deter-
mine that deportability as charged has
been established by the admissions of
the respondent. The special inquiry of-
ficer shall not accept an admission of
deportability from an unrepresented
respondent who is incompetent or
under age 16 and is not accompanied by
a guardian, relative, or friend; nor from
an officer of an institution in which a
respondent is an inmate or patient.
When, pursuant to this paragraph, the
special inquiry officer may not accept
an admission of deportability, he shall
direct a hearing on the issues.

(c) lIssues of deportability. When de-
portability is not determined under the
provisions of paragraph (b) of this sec-
tion, the special inquiry officer shall
request the assignment of a trial attor-
ney, and shall receive evidence as to
any unresolved issues, except that no
further evidence need be received as to
any facts admitted during the pleading.
The respondent shall provide a court
certified copy of a Judicial Rec-
ommendation Against Deportation to
the special inquiry officer when such
recommendation will be the basis of
denying any charge(s) brought by the
Service in the proceedings against the
respondent. No Judicial Recommenda-
tion Against Deportation is effective
against a charge of deportability under
section 241(a)(11) of the Act or if the
Judicial Recommendation Against De-
portation was granted on or after No-
vember 29, 1990.

(d) Additional charges. The Service
may at any time during a hearing
lodge additional charges of deportabil-
ity, including factual allegations,
against the respondent. Copies of the
additional factual allegations and
charges shall be submitted in writing
for service on the respondent and entry
as an exhibit in the record. The Immi-
gration Judge shall read the additional
factual allegations and charges to the
respondent and explain them to him or
her. The special inquiry officer shall
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advise the respondent if he is not rep-
resented by counsel that he may be so
represented and also that he may have
a reasonable time within which to
meet the additional factual allegations
and charges. The respondent shall be
required to state then and there wheth-
er he desires a continuance for either
of these reasons. Thereafter, the provi-
sions of paragraph (b) of this section
shall apply to the additional factual al-
legations and lodged charges.

[27 FR 9646, Sept. 29, 1962, as amended at 29
FR 13243, Sept. 24, 1964; 32 FR 9632, July 4,
1967; 44 FR 4654, Jan. 23, 1979; 52 FR 2940, Jan.
29, 1987; 56 FR 8907, Mar. 4, 1991]

§242.17 Ancillary matters,
tions.

(a) Creation of the status of an alien
lawfully admitted for permanent resi-
dence. The respondent may apply to the
immigration judge for suspension of
deportation under section 244(a) of the
Act; for adjustment of status under
section 245 of the Act, or under section
1 of the Act of November 2, 1966, or
under section 101 or 104 of the Act of
October 28, 1977; or for the creation of
a record of lawful admission for perma-
nent residence under section 249 of the
Act. The application shall be subject to
the requirements of parts 244, 245, and
249 of this chapter. The approval of any
application made to the immigration
judge under section 245 of the Act by
an alien spouse (as defined in section
216(g)(1) of the Act) or by an alien en-
trepreneur (as defined 1in section
216A(f)(1) of the Act), shall result in the
alien’s obtaining the status of lawful
permanent resident on a conditional
basis in accordance with the provisions
of section 216 or 216A of the Act, which-
ever is applicable. However, the Peti-
tion to Remove the Conditions on Resi-
dence required by section 216(c) of the
Act or the Petition by Entrepreneur to
Remove Conditions required by section
216A(c) of the Act shall be made to the
director in accordance with part 216 of
the chapter. In conjunction with any
application for creation of status of an
alien lawfully admitted for permanent
residence made to an immigration
judge, if the respondent is inadmissible
under any provision of section 212(a) of
the Act and believes that he or she
meets the eligibility requirements for

applica-
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a waiver of the ground of inadmissibil-
ity, he or she may apply to the immi-
gration judge for such waiver. The im-
migration judge shall inform the re-
spondent of his or her apparent eligi-
bility to apply for any of the benefits
enumerated in this paragraph and shall
afford the respondent an opportunity
to make application therefor during
the hearing. In exercising discretionary
power when considering an application
under this paragraph, the immigration
judge may consider and base the deci-
sion on information not contained in
the record and not made available for
inspection by the respondent, provided
the Commissioner has determined that
such information is relevant and is
classified under Executive Order No.
12356 (47 FR 14874, April 6, 1982) as re-
quiring protection from unauthorized
disclosure in the interest of national
security. Whenever the immigration
judge believes that he or she can do so
while safeguarding both the informa-
tion and its source, the immigration
judge should inform the respondent of
the general nature of the information
in order that the respondent may have
an opportunity to offer opposing evi-
dence. A decision based in whole or in
part on such classified information
shall state that the information is ma-
terial to the decision.

(b) Voluntary departure. The respond-
ent may apply to the special inquiry
officer for voluntary departure in lieu
of deportation pursuant to section
244(e) of the Act and part 244 of this
chapter.

(c) Applications for asylum or withhold-
ing of deportation. (1) The immigration
judge shall notify the respondent that
if he is finally ordered deported his de-
portation will in the first instance be
directed pursuant to section 243(a) of
the Act to the country designated by
the respondent and shall afford him an
opportunity then and there to make
such designation. The immigration
judge shall then specify and state for
the record the country, or countries in
the alternative, to which respondent’s
deportation will be directed pursuant
to section 243(a) of the Act if the coun-
try of his designation will not accept
him into its territory, or fails to fur-
nish timely notice of acceptance, or if
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the respondent declines to designate a
country.

(2) If the alien expresses fear of perse-
cution or harm upon return to any of
the countries to which the alien might
be deported pursuant to paragraph
(c)(1) of this section, and the alien has
not previously filed an application for
asylum or withholding of deportation
that has been referred to the immigra-
tion judge by an asylum officer in ac-
cordance with §208.14(b) of this chap-
ter, the immigration judge shall:

(i) Advise the alien that he may
apply for asylum in the United States
or withholding of deportation to those
countries; and

(i) Make available the appropriate
application forms.

(3) An application for asylum or
withholding of deportation must be
filed with the Immigration Court, pur-
suant to §208.4(c) of this chapter. Upon
receipt of an application that has not
been referred by an asylum officer, the
Immigration Court shall forward a
copy to the Department of State pursu-
ant to §208.11 of this chapter and shall
calendar the case for a hearing. The
reply, if any, of the Department of
State, unless classified under E.O. 12356
(3 CFR, 1982 Comp., p. 166), shall be
given to both the applicant and to the
trial attorney representing the govern-
ment.

(4) Applications for asylum or with-
holding of deportation so filed will be
decided by the immigration judge pur-
suant to the requirements and stand-
ards established in part 208 of this
chapter after an evidentiary hearing
that is necessary to resolve factual is-
sues in dispute. An evidentiary hearing
extending beyond issues related to the
basis for a mandatory denial of the ap-
plication pursuant to 8 CFR 208.14 or
208.16 is not necessary once the immi-
gration judge has determined that such
a denial is required.

(i) Evidentiary hearings on applica-
tions for asylum or withholding of de-
portation will be open to the public un-
less the applicant expressly requests
that it be closed.

(ii) Nothing in this section is in-
tended to limit the authority of the
Immigration Judge properly to control
the scope of any evidentiary hearing.
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(iii) During the deportation hearing,
the applicant shall be examined under
oath on his application and may
present evidence and witnesses in his
own behalf. The applicant has the bur-
den of establishing that he is a refugee
as defined in section 101(a)(42) of the
Act pursuant to the standard set forth
in §208.13 of this chapter.

(iv) The trial attorney for the gov-
ernment may call witnesses and
present evidence for the record, includ-
ing information classified under E.O.
12356 (3 CFR, 1982 Comp., p. 166), pro-
vided the immigration judge or the
Board has determined that such infor-
mation is relevant to the hearing.
When the immigration judge receives
such classified information he shall in-
form the applicant. The agency that
provides the classified information to
the immigration judge may provide an
unclassified summary of the informa-
tion for release to the applicant, when-
ever it determines it can do so consist-
ently with safeguarding both the clas-
sified nature of the information and its
source. The summary should be as de-
tailed as possible, in order that the ap-
plicant may have an opportunity to
offer opposing evidence. A decision
based in whole or in part on such clas-
sified information shall state whether
such information is material to the de-
cision.

(5) The decision of an immigration
judge to grant or deny asylum or with-
holding of deportation shall be commu-
nicated to the applicant and to the
trial attorney for the government. An
adverse decision will state why asylum
or withholding of deportation was de-
nied.

(d) Application for relief under sections
241(a)(1)(H) and 241(a)(1)(E)(iii). The re-
spondent may apply to the immigra-
tion judge for relief from deportation
under sections 241(a)(1)(H) and
241(a)(1)(E)(iii) of the Act.

(e) General. An application under this
section shall be made only during the
hearing and shall not be held to con-
stitute a concession of alienage or de-
portability in any case in which the re-
spondent does not admit his alienage
or deportability. However, nothing in
this section shall prohibit the INS from
using information supplied in an appli-
cation for asylum or withholding of de-

§242.18

portation submitted to an asylum offi-
cer pursuant to §208.2 of this chapter
on or after January 4, 1995 as the basis
for issuance of an Order to Show Cause
under §242.1 or to establish alienage or
deportability in a case referred to an
immigration judge under §208.14(b) of
this chapter. The respondent shall have
the burden of establishing that he is el-
igible for any requested benefit or
privilege and that it should be granted
in the exercise of discretion. The re-
spondent shall not be required to pay a
fee on more than one application with-
in paragraphs (a) and (c) of this sec-
tion, provided that the minimum fee
imposed when more than one applica-
tion is made shall be determined by the
cost of the application with the highest
fee. When a motion to reopen or recon-
sider is made concurrently with an ap-
plication for relief seeking one of the
immigration benefits set forth in para-
graphs (a) and (c) of this section, only
the fee set forth in §103.7(b)(1) of this
chapter for the motion must accom-
pany the motion and application for re-
lief. If such a motion is granted, the
appropriate fee for the application for
relief, if any, set forth in 8 CFR
103.7(b)(1), must be paid within the
time specified in order to complete the
application. Nothing contained herein
is intended to foreclose the respondent
from applying for any benefit or privi-
lege which he believes himself eligible
to receive in proceedings under this
part.

[26 FR 12112, Dec. 19, 1961, as amended at 34
FR 13921, Aug. 30, 1969; 39 FR 25642, July 12,
1974; 39 FR 43055, Dec. 10, 1974; 43 FR 18644,
May 2, 1978; 45 FR 41393, June 19, 1980; 47 FR
12133, Mar. 22, 1982; 47 FR 44237, Oct. 7, 1982;
47 FR 44990, Oct. 13, 1982; 53 FR 30022, Aug. 10,
1988; 55 FR 30687, July 27, 1990; 56 FR 38333,
Aug. 13, 1991; 59 FR 26593, 26594, May 23, 1994;
59 FR 62302, Dec. 5, 1994; 60 FR 34090, June 30,
1995; 61 FR 46374, Sept. 3, 1996]

§242.18 Decision of the
judge.

(a) Contents. The decision of the im-
migration judge may be oral or writ-
ten. Except when deportability is de-
termined on the pleadings pursuant to
§242.16(b), the decision of the immigra-
tion judge shall include a discussion of
the evidence and findings as to deport-
ability. The formal enumeration of
findings is not required. The decision

immigration

397



§242.19

shall also contain a discussion of the
evidence pertinent to any application
made by the respondent under §242.17
and the reasons for granting or denying
the request. The decision shall be con-
cluded with the order of the immigra-
tion judge.

(b) Summary decision. Notwithstand-
ing the provisions of paragraph (a) of
this section, in any case where deport-
ability is determined on the pleadings
pursuant to §242.16(b) and the respond-
ent does not make an application under
§242.17, or the respondent applies for
voluntary departure only and the im-
migration judge grants the application,
the immigration judge may enter a
summary decision on Form 1-38, if de-
portation is ordered, or on Form -39, if
voluntary departure is granted with an
alternate order of deportation.

(c) Order of the immigration judge. The
order of the immigration judge shall
direct the respondent’s deportation, or
the termination of the proceedings, or
such other disposition of the case as
may be appropriate. When deportation
is ordered, the immigration judge shall
specify the country, or countries in the
alternate, to which respondent’s depor-
tation shall be directed. The immigra-
tion judge is authorized to issue orders
in the alternative or in combination as
he may deem necessary.

[26 FR 12112, Dec. 19, 1961, as amended at 59
FR 62302, Dec. 5, 1994]

§242.19 Notice of decision.

(a) Written decision. A written deci-
sion shall be served upon the respond-
ent and the trial attorney, together
with the notice referred to in §3.3 of
this chapter. Service by mail is com-
plete upon mailing.

(b) Oral decision. An oral decision
shall be stated by the special inquiry
officer in the presence of the respond-
ent and the trail attorney, if any, at
the conclusion of the hearing. Unless
appeal from the decision is waived, the
respondent shall be furnished with No-
tice of Appeal, Form EOIR-26, and ad-
vised of the provisions of §242.21. A
typewritten copy of the oral decision
shall be furnished at the request of the
respondent or the trial attorney.

(c) Summary decision. When the spe-
cial inquiry officer renders a summary
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decision as provided in §242.18(b), he
shall serve a copy thereof upon the re-
spondent at the conclusion of the hear-
ing. Unless appeal from the decision is
waived, the respondent shall be fur-
nished with Notice of Appeal, Form
EOIR-26, and advised of the provisions
of §242.21.

[26 FR 12212, Dec. 19, 1961, as amended at 27
FR 9647, Sept. 29, 1962; 61 FR 18909, Apr. 29,
1996]

§242.20 Finality of order.

The decision of the Immigration
Judge shall become final in accordance
with §3.39 of this chapter.

[52 FR 2941, Jan. 29, 1987, as amended at 59
FR 26595, May 23, 1994]

§242.21 Appeals.

(a) Pursuant to part 3 of this chapter,
an appeal shall lie from a decision of
an Immigration Judge to the Board,
except that no appeal shall lie from an
order of deportation entered in
absentia. The procedures regarding the
filing of a Notice of Appeal (Form
EOIR-26), fees, and briefs are set forth
in §83.3, 3.31, and 3.38 of this chapter.
An appeal shall be filed within 30 cal-
endar days after the mailing of a writ-
ten decision, the stating of an oral de-
cision, or the service of a summary de-
cision. The filing date is defined as the
date of receipt of the Notice of Appeal
by the Board of Immigration Appeals.
The reasons for the appeal shall be
stated in the Notice of Appeal (Form
EOIR-26) in accordance with the provi-
sions of §3.3(b) of this chapter. Failure
to do so may constitute a ground for
dismissal of the appeal by the Board
pursuant to §3.1(d)(1-a) of this chapter.

(b) Prohibited appeals; legalization or
applications. An alien respondent de-
fined in §245a.2(c) (6) or (7) of this chap-
ter who fails to file an application for
adjustment of status to that of a tem-
porary resident within the prescribed
period(s), and who is thereafter found
to be deportable by decision of an im-
migration judge, shall not be permitted
to appeal the finding of deportability
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based solely on refusal by the immigra-
tion judge to entertain such an applica-
tion in deportation proceedings.

[29 FR 7236, June 3, 1964, as amended at 52 FR
16194, May 1, 1987; 53 FR 10064, Mar. 29, 1988;
54 FR 29439, July 12, 1989; 61 FR 18909, Apr. 29,
1996]

§242.22 Reopening or reconsideration.

Motions to reopen or reconsider are
subject to the requirements and limita-
tions set forth in §3.23 of this chapter.
The immigration judge may upon his/
her own motion, or upon motion of the
trial attorney or the respondent, re-
open or reconsider any case in which
he/she had made a decision, unless ju-
risdiction in the case is vested in the
Board of Immigration Appeals under
part 3 of this chapter. An order by the
immigration judge granting a motion
to reopen may be made on Form [-328.
A motion to reopen will not be granted
unless the immigration judge is satis-
fied that evidence sought to be offered
is material and was not available and
could not have been discovered or pre-
sented at the hearing; nor will any mo-
tion to reopen for the purpose of pro-
viding the respondent with an oppor-
tunity to make an application under
§242.17 be granted if respondent’s rights
to make such application were fully ex-
plained to him/her by the immigration
judge and he/she was afforded an oppor-
tunity to do so at the hearing, unless
circumstances have arisen thereafter
on the basis of which the request is
being made. The filing of a motion
under this section with an immigration
judge shall not serve to stay the execu-
tion of an outstanding decision; execu-
tion shall proceed unless the immigra-
tion judge who has jurisdiction over
the motion specifically grants a stay of
deportation. The immigration judge
may stay deportation pending his/her
determination of the motion and also
pending the taking and disposition of
an appeal from such determination.
The filing of a motion to reopen pursu-
ant to the provisions of §3.23(b)(4)(iii)
of this chapter shall stay the deporta-
tion of the alien pending the disposi-
tion of the motion and the adjudication

§242.23

of any properly filed administrative ap-
peal.

[52 FR 26470, July 15, 1987, as amended at 61
FR 18909, Apr. 29, 1996; 61 FR 21065, May 9,
1996]

§242.23 Proceedings
242(f) of the Act.

(a) Order to show cause. In the case of
an alien within the provisions of sec-
tion 242(f) of the Act, the order to show
cause shall charge him with deportabil-
ity under section 242(f) of the Act. The
prior order of deportation and evidence
of the execution thereof, properly iden-
tified, shall constitute prima facie
cause for deportability under this sec-
tion.

(b) Applicable procedure. Except as
otherwise provided in this section, pro-
ceedings under section 242(f) of the Act
shall be conducted in general accord-
ance with the rules prescribed in this
part.

(c) Deportability. In determining the
deportability of an alien alleged to be
within the purview of paragraph (a) of
this section, the issues shall be limited
solely to a determination of the iden-
tity of the respondent, i.e., whether the
respondent is in fact an alien who was
previously deported, or who departed
while an order of deportation was out-
standing; whether the respondent was
previously deported as a member of
any of the classes described in para-
graph (2), (3) or (4) of section 241(a) of
the Act; and whether respondent has
unlawfully  reentered the United
States.

(d) Order. If deportability as charged
in the order to show cause is estab-
lished, the Immigration Judge shall
order that the respondent be deported
under the previous order of deportation
in accordance with section 242(f) of the
Act.

(e) Trial attorney; additional charges.
When a trial attorney is assigned to a
proceeding under this section and addi-
tional charges are lodged against the
respondent, the provisions of para-
graphs (c) and (d) of this section shall
cease to apply.

[26 FR 12282, Dec. 28, 1961, as amended at 27
FR 9647, Sept. 29, 1962; 30 FR 2021, Feb. 13,
1965; 56 FR 38333, Aug. 13, 1991]

under section
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§242.24 Detention and release of juve-
niles.

(a) Juveniles. A juvenile is defined as
an alien under the age of eighteen (18)
years.

(b) Release. Juveniles for whom bond
has been posted, for whom parole has
been authorized, or who have been or-
dered released on recognizance, shall
be released pursuant to the following
guidelines:

(1) Juveniles shall be released, in

order of preference, to: (i) A parent; (ii)
legal guardian; or (iii) adult relative
(brother, sister, aunt, uncle, grand-
parent) who are not presently in INS
detention, unless a determination is
made that the detention of such juve-
nile is required to secure his timely ap-
pearance before the Service or the im-
migration court or to ensure the juve-
nile’s safety or that of others.
In cases where the parent, legal guard-
ian or adult relative resides at a loca-
tion distant from where the juvenile is
detained, he or she may secure release
at an INS office located near the par-
ent, legal guardian, or adult relative.

(2) If an individual specified in para-
graph (b)(1) of this section cannot be
located to accept custody of a juvenile,
and the juvenile has identified a par-
ent, legal guardian, or adult relative in
INS detention, simultaneous release of
the juvenile and the parent, legal
guardian, or adult relative shall be
evaluated on a discretionary case-by-
case basis.

(3) In cases where the parent or legal
guardian is in INS detention or outside
the United States, the juvenile may be
released to such person as designated
by the parent or legal guardian in a
sworn affidavit, executed before an im-
migration officer or consular officer, as
capable and willing to care for the ju-
venile’s well-being. Such person must
execute an agreement to care for the
juvenile and to ensure the juvenile’s
presence at all future proceedings be-
fore the Service or an immigration
judge.

(4) In unusual and compelling cir-
cumstances and in the discretion of the
district director or chief patrol agent,
a juvenile may be released to an adult,
other than those identified in para-
graph (b)(1) of this section, who exe-
cutes an agreement to care for the ju-
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venile’s well-being and to ensure the
juvenile’s presence at all future pro-
ceedings before the INS or an immigra-
tion judge.

(c) Juvenile Coordinator. The case of a
juvenile for whom detention is deter-
mined to be necessary should be re-
ferred to the Juvenile Coordinator,
whose responsibilities should include,
but not be limited to, finding suitable
placement of the juvenile in a facility
designated for the occupancy of juve-
niles. These may include juvenile fa-
cilities contracted by the INS, state or
local juvenile facilities, or other appro-
priate agencies authorized to accom-
modate juveniles by the laws of the
state or locality.

(d) Detention. In the case of a juvenile
for whom detention is determined to be
necessary, for such interim period of
time as is required to locate suitable
placement for the juvenile, whether
such placement is under paragraph (b)
or (c) of this section, the juvenile may
be temporarily held by INS authorities
or placed in any INS detention facility
having separate accommodations for
juveniles.

(e) Refusal of release. If a parent of a
juvenile detained by the INS can be lo-
cated, and is otherwise suitable to re-
ceive custody of the juvenile, and the
juvenile indicates a refusal to be re-
leased to his/her parent, the parent(s)
shall be notified of the juvenile’s re-
fusal to be released to the parent(s),
and shall be afforded an opportunity to
present their views to the district di-
rector, chief patrol agent or immigra-
tion judge before a custody determina-
tion is made.

(f) Notice to parent of application for
relief. If a juvenile seeks release from
detention, voluntary departure, parole,
or any form of relief from deportation,
where it appears that the grant of such
relief may effectively terminate some
interest inherent in the parent-child
relationship and/or the juvenile’s
rights and interests are adverse with
those of the parent, and the parent is
presently residing in the United States,
the parent shall be given notice of the
juvenile’s application for relief, and
shall be afforded an opportunity to
present his or her views and assert his
or her interest to the district director
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or immigration judge before a deter-
mination is made as to the merits of
the request for relief.

(g9) Voluntary departure. Each juvenile
apprehended in the immediate vicinity
of the border who resides permanently
in Mexico or Canada, shall be informed,
prior to presentation of the voluntary
departure form, that he or she may
make a telephone call to a parent,
close relative, a friend, or to an organi-
zation found on the free legal services
list. Each other juvenile apprehended
shall be provided access to a telephone
and must in fact communicate with ei-
ther a parent, adult relative, friend, or
with an organization found on the free
legal services list prior to presentation
of the voluntary departure form. If the
juvenile, of his or her own volition,
asks to contact a consular officer, and
does in fact make such contact the re-
quirements of this section are satisfied.

(h) Notice and Request for Disposition.
When a juvenile alien is apprehended,
he or she must be given a Notice and
Request for Disposition. If the juvenile
is under fourteen years of age or unable
to understand the notice, the notice
shall be read and explained to the juve-
nile in a language the juvenile under-
stands. In the event a juvenile who has
requested a hearing pursuant to the
Notice subsequently decides to accept
voluntary departure, a new Notice and
Request for Disposition shall be given
to, and signed by the juvenile.

[53 FR 17450, May 17, 1988]

§242.25 Proceedings under section

242A(b) of the Act.

(a) Definitions. As used in this sec-
tion—Deciding Service officer means a
district director, chief patrol agent, or
another immigration officer designated
by a district director or chief patrol
agent, who is not the same person as
the issuing Service officer. Issuing Serv-
ice officer means any Service officer
listed in §242.1(a) as authorized to issue
orders to show cause. Prima facie claim
means a claim that, on its face and
consistent with the evidence in the
record of proceeding, demonstrates an
alien’s present statutory eligibility for
a specific form of relief from deporta-
tion under the Immigration and Na-
tionality Act (‘‘the Act”’).

§242.25

(b) Preliminary consideration and No-
tice of Intent to issue a Final Administra-
tive Deportation Order; commencement of
proceedings—(1) Basis of Service charge.
An issuing Service officer shall cause
to be served upon an alien a Notice of
Intent to issue a Final Administrative
Deportation Order (Notice of Intent,
Form 1-851), if the officer is satisfied
that there is sufficient evidence, based
upon questioning of the alien by an im-
migration officer and upon any other
evidence obtained, to support a finding
that the individual:

(i) Is an alien;

(ii) Has not been lawfully admitted
for permanent residence;

(iii) Has been convicted (as dem-
onstrated by one or more of the sources
listed in §3.41 of this chapter) of an ag-
gravated felony and such conviction
has become final;

(iv) Is deportable under
241(a)(2)(A)(iii) of the Act; and

(v) Does not appear statutorily eligi-
ble for any relief from deportation
under the Act.

(2) Notice. (i) Deportation proceedings
under section 242A(b) of the Act shall
commence upon personal service of the
Notice of Intent upon the alien, as pre-
scribed by §§103.5a(a)(2) and 103.5a(c)(2)
of this chapter. The Notice of Intent
shall set for the preliminary deter-
minations and inform the alien of the
Service’s intention to issue a Final Ad-
ministrative Deportation Order (Final
Administrative Deportation Order,
Form 1-851A) without a hearing before
an Immigration Judge. This Notice
shall constitute the charging docu-
ment. The Notice of Intent shall in-
clude allegations of fact and conclu-
sions of law. It shall advise that the
alien: has the privilege of being rep-
resented by counsel of the alien’s
choosing, at no expense to the Govern-
ment, as long as counsel is authorized
to practice in deportation proceedings;
may inspect the evidence supporting
the Notice of Intent; and may rebut the
charges within ten (10) calendar days
after service of such Notice (or thirteen
(13) calendar days if service of the No-
tice was by mail).

(iif) The Notice of Intent also shall
advise the alien that he or she may
designate in writing, within ten (10)
calendar days of service of the Notice

section
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of Intent (or thirteen (13) calendar days
if service is by mail), the country to
which he or she chooses to be deported
in accordance with section 243 of the
Act, in the event that a Final Adminis-
trative Deportation Order is issued,
and that the Service will honor such
designation only to the extent per-
mitted under the terms, limitations,
and conditions of section 243 of the
Act.

(iii) The Service shall provide the
alien with a list of available free legal
services programs qualified under part
292a of this chapter and organizations
recognized pursuant to part 292 of this
chapter, located within the district or
sector where the Notice of Intent is is-
sued.

(iv) The Service must either provide
the alien with a written translation of
the Notice of Intent or explain the con-
tents of the Notice of Intent to the
alien in the alien’s native language or
in a language that the alien under-
stands.

(c) Alien’s response—(1) Time for re-
sponse. The alien will have ten (10) cal-
endar days from service of the Notice
of Intent, or thirteen (13) calendar days
if service is by mail, to file a response
to the Notice. If the final date for filing
such a response falls on a Saturday,
Sunday, or legal holiday, the response
shall be considered due on the next
business day. In the response, the alien
may: Designate his or her choice of
country for deportation; submit a writ-
ten response rebutting the allegations
supporting the charge and/or request-
ing the opportunity to review the Gov-
ernment’s evidence; and/or request in
writing an extension of time for re-
sponse, stating the specific reasons
why such an extension is necessary. Al-
ternatively, the alien may, in writing,
choose to accept immediate issuance of
a Final Administrative Deportation
Order. The deciding Service officer
may extend the time for response for
good cause shown. A request for exten-
sion of time for response will not auto-
matically extend the period for the re-
sponse. The alien will be permitted to
file a response outside the prescribed
period only if the deciding Service offi-
cer permits it. The alien must send the
response to the deciding Service officer
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at the address provided in the Notice of
Intent.

(2) Nature of rebuttal or request to re-
view evidence. (i) If an alien chooses to
rebut the allegations contained in the
Notice, the alien’s written response
must indicate which finding(s) are
being challenged and should be accom-
panied by affidavit(s), documentary in-
formation, or other specific evidence
supporting the challenge. If the alien
asserts that he or she is entitled to
statutory relief from deportation, the
alien also should include with the re-
sponse a completed and signed applica-
tion designed for the relief sought.

(ii) If an alien’s written response re-
quests the opportunity to review the
Government’s evidence, the Service
shall serve the alien with a copy of the
evidence in the record of proceeding
upon which the Service is relying to
support the charge. The alien may,
within ten (10) calendar days following
service of the Government’s evidence
(thirteen (13) calendar days if service is
by mail), furnish a final response in ac-
cordance with paragraph (c)(1) of this
section. If the alien’s final response is
a rebuttal of the allegations, such a
final response should be accompanied
by affidavit(s), documentary informa-
tion, or other specific evidence sup-
porting the challenge. If the alien as-
serts that he or she is entitled to statu-
tory relief from deportation, the alien
also should include with the final re-
sponse a completed and signed applica-
tion designed for the relief sought.

(d) Determination by deciding Service
officer—(1) No response submitted or con-
cession of deportability. If the deciding
Service officer does not receive a time-
ly response and the evidence in the
record of processing establishes deport-
ability by clear, convincing, and un-
equivocal evidence, or if the alien con-
cedes deportability, then the deciding
Service officer shall issue and cause to
be served upon the alien a Final Ad-
ministrative Deportation Order that
states the reasons for the deportation
decision. The alien may knowingly and
voluntarily waive in writing the 30-day
waiting period before execution of the
final order of deportation provided in
paragraph (f) of this section.

(2) Response submitted—(i) Insufficient
rebuttal; no prima facie claim or genuine
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issue of material fact: If the alien timely
submits a rebuttal to the allegations,
but the deciding Service officer finds
that deportability is established by
clear, convincing, and unequivocal evi-
dence in the record of proceeding, and
that the alien has not demonstrated a
prima facie claim of eligibility for re-
lief from deportation under the Act,
the deciding Service officer shall issue
and cause to be served upon the alien a
Final Administrative Deportation
Order that states the reasons for the
deportation decision.

(ii) Additional evidence required. (A) If
the deciding Service officer finds that
the record of proceeding, including the
alien’s timely rebuttal, raises a genu-
ine issue of material fact regarding the
preliminary findings, the deciding
Service officer may either obtain addi-
tional evidence from any source, in-
cluding the alien, or cause to be issued
an order to show cause to initiate de-
portation proceedings under section
242(b) of the Act. The deciding Service
officer also may obtain additional evi-
dence from any source, including the
alien, if the deciding Service officer
deems that such additional evidence
may aid the officer in the rendering of
a decision.

(B) If the deciding Service officer
considers additional evidence from a
source other than the alien, that evi-
dence shall be made a part of the
record of proceeding, and shall be pro-
vided to the alien. If the alien elects to
submit a response to such additional
evidence, such response must be filed
with the Service within ten (10) cal-
endar days of service of the additional
evidence (or thirteen (13) calendar days
if service is by mail). If the deciding
Service officer finds, after considering
all additional evidence, that deport-
ability is established by clear, convinc-
ing, and unequivocal evidence in the
record of proceeding, and that the alien
does not have a prima facie claim of
eligibility for relief from deportation
under the Act, the deciding Service of-
ficer shall issue and cause to be served
upon the alien a Final Administrative
Deportation Order that states the rea-
sons for the deportation decision.

(iii) Statutory eligibility for relief; con-
version to proceedings under section
242(b) of the Act. If the deciding Service

§242.25

officer finds that the alien is not ame-
nable to deportation under section
242A(b) of the Act or has presented a
prima facie claim of statutory eligi-
bility for a specific form of relief from
deportation, the deciding Service offi-
cer shall terminate the expedited pro-
ceedings under section 242A(b) of the
Act, and shall, where appropriate,
cause to be issued an order to show
cause for the purpose of initiating an
Immigration Judge proceeding under
section 242(b) of the Act.

(3) Termination of proceedings by decid-
ing Service officer. Only the deciding
Service officer may terminate proceed-
ings under section 242A(b) of the Act,
in accordance with this section.

(e) Proceedings commenced under sec-
tion 242(b) of the act. In any proceeding
commenced under section 242(b) of the
Act, if it appears that the respondent
alien is subject to deportation pursu-
ant to section 242A(b) of the Act, the
Immigration Judge may, upon the
Service’s request, terminate the case
and, upon such termination, the Serv-
ice may commence administrative pro-
ceedings under section 242A(b) of the
Act. However, in the absence of any
such request, the Immigration Judge
shall complete the pending proceeding
commenced under section 242(b) of the
Act.

(f) Executing final deportation order of
deciding Service officer—(1) Time of exe-
cution. Upon the issuance of a Final
Administrative Deportation Order, the
Service shall issue a warrant of depor-
tation in accordance with 8 CFR 243.2;
such warrant shall be executed no
sooner than 30 calendar days after the
date the Final Administrative Deporta-
tion Order is issued, unless the alien
knowingly, voluntarily and in writing
waives the 30-day period. The 72-hour
provisions of §243.3(b) of this chapter
shall not apply.

(2) Country to which alien is to be de-
ported. The deciding Service officer
shall designate the country of deporta-
tion in the manner prescribed by sec-
tion 243(a) of the Act.

(g9) Arrest and detention. At the time
of issuance of a Notice of Intent or at
any time thereafter and up to the time
the alien becomes the subject of a war-
rant of deportation, the alien may be
arrested and taken into custody under
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the authority of a warrant of arrest is-
sued by an officer listed in §242.2(c)(1)
of this chapter. Pursuant to section
242(a)(2)(A) of the Act, the deciding
Service officer shall not release an
alien who has not been lawfully admit-
ted. Pursuant to section 242(a)(2)(B) of
the Act, the deciding Service officer
may release an alien who has been law-
fully admitted if, in accordance with
§242.2(h) of this chapter, the alien dem-
onstrates that he or she is not a threat
to the community and is likely to ap-
pear at any scheduled hearings. The de-
cision of the deciding Service officer
concerning custody or bond shall not
be administratively appealable during
proceedings initiated under section
242A(b) of the Act and this section.

(h) Record of proceeding. The Service
shall maintain a record of proceeding
for judicial review of the Final Admin-
istrative Deportation Order sought by
any petition for review. The record of
proceeding shall include, but not nec-
essarily be limited to: the charging
document (Notice of Intent); the Final
Administrative Deportation Order (in-
cluding any supplemental memoran-
dum of decision); the alien’s response,
if any; all evidence in support of the
charge; and any admissible evidence,
briefs, or documents submitted by ei-
ther party respecting deportability or
relief from deportation.

(i) Effective March 3, 1997, the Serv-
ice will cease issuance of both Form I-
851 and Form I-851A. The Service re-
tains the authority to execute at any
time Form I-851A that is final before
March 3, 1997. The Service will resume
the issuance of Form 1-851 and Form I-
851A after April 1, 1997, pursuant to
regulations implementing section
238(b) of the Act, as amended by the II-
legal Immigration Reform and Respon-
sibility Act of 1996.

[60 FR 43961, Aug. 24, 1995, as amended at 61
FR 69020, Dec. 31, 1996]

EFrFECTIVE DATE NOTE: At 61 FR 69020, Dec.

31, 1996, §242.25 was amended by adding a new
paragraph (i), effective Mar. 3, 1997.

§242.26 Deportation of S-5, S-6, and S-
7 nonimmigrant.

(a) Condition of classification. As a
condition of classification and contin-
ued stay in classification pursuant to
section 101(a)(15)(S) of the Act, non-

8 CFR Ch. | (1-1-97 Edition)

immigrants in S classification must
have executed Form 1-854, Part B, cer-
tifying that they have knowingly
waived their right to a deportation
hearing and right to contest, other
than on the basis of an application for
withholding of deportation, any depor-
tation action, including detention
pending deportation, instituted before
lawful permanent resident status is ob-
tained.

(b) Determination of deportability. A
determination to deport an alien clas-
sified pursuant to section 101(a)(15)(S)
of the Act shall be made by the district
director having jurisdiction over the
place where the alien is located.

(1) A determination to deport such an
alien shall be based on one or more of
the deportation grounds listed in sec-
tion 241 of the Act based on conduct
committed after, or conduct or a condi-
tion not disclosed to the Service prior
to, the alien’s classification as an S
nonimmigrant under section
101(a)(15)(S) of the Act, or for a viola-
tion of, or failure to adhere to, the par-
ticular terms and conditions of status
in S nonimmigrant classification.

(c) Deportation procedures. (1) A dis-
trict director who determines to deport
an alien witness or informant in S non-
immigrant classification shall notify
the Commissioner, the Assistant Attor-
ney General, Criminal Division, and
the relevant LEA in writing to that ef-
fect. The Assistant Attorney General,
Criminal Division, shall concur in or
object to that decision. Unless the As-
sistant Attorney General, Criminal Di-
vision, objects within 7 days, he or she
shall be deemed to have concurred in
the decision. In the event of an objec-
tion by the Assistant Attorney Gen-
eral, Criminal Division, the matter will
be expeditiously referred to the Deputy
Attorney General for a final resolution.
In no circumstances shall the alien or
the relevant LEA have a right of ap-
peal from any decision to deport.

(2) A district director, who has pro-
vided notice as set forth in paragraph
(c)(1) of this section and who has been
advised by the Commissioner that the
Assistant Attorney General, Criminal
Division, has not objected, shall issue a
warrant of deportation. The alien shall
immediately be arrested and taken
into custody by the district director
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initiating the deportation. An alien
classified under the provisions of sec-
tion 101(a)(15)(S) of the Act who is de-
termined, pursuant to a warrant issued
by a district director, to be deportable
from the United States shall be de-
ported from the United States to his or
her country of nationality or last resi-
dence. The LEA who requested the
alien’s presence in the United States
shall ensure departure from the United
States and so inform the district direc-
tor in whose jurisdiction the alien has
last resided. The district director, if
necessary, shall oversee the alien’s de-
parture from the Untied States and, in
any event, shall notify the Commis-
sioner of the alien’s departure.

(d) Withholding of deportation. An
alien classified pursuant to section
101(a)(15)(S) of the Act who applies for
withholding of deportation shall have
10 days from the date the warrant of
deportation is served upon the alien to
file an application for such relief with
the district director initiating the de-
portation order. The procedures con-
tained in 8 CFR 208.2 and 208.16 shall
apply to such an alien who applies for
withholding of deportation.

[60 FR 44268, Aug. 25, 1995]

PART 243—DEPORTATION OF
ALIENS IN THE UNITED STATES

Sec.
243.1
243.2
243.3
243.4
243.5
243.6

Final order of deportation.

Warrant of deportation.

Expulsion.

Stay of deportation.
Self-deportation.

Notice to transportation line.

243.7 Special care and attention for aliens.
243.8 Imposition of sanctions.

AUTHORITY: 8 U.S.C. 1103, 1253.

SOURCE: 26 FR 12113, Dec. 19, 1961, unless
otherwise noted.

§243.1 Final order of deportation.

Except as otherwise required by sec-
tion 242(c) of the Act for the specific
purposes of that section, an order of de-
portation, including an alternate order
of deportation coupled with an order of
voluntary departure, made by the spe-
cial inquiry officer in proceedings
under part 242 of this chapter shall be-
come final upon dismissal of an appeal
by the Board of Immigration Appeals,

§243.3

upon waiver of appeal, or upon expira-
tion of the time allotted for an appeal
when no appeal is taken; or, if such an
order is issued by the Board or ap-
proved by the Board upon certification,
it shall be final as of the date of the
Board’s decision.

§243.2 Warrant of deportation.

A Form 1-205, Warrant of deporta-
tion, based upon the final administra-
tive order of deportation in the alien’s
case shall be issued by a district direc-
tor. The district director shall exercise
the authority contained in section 243
of the Act to determine at whose ex-
pense the alien shall be deported and
whether his/her mental or physical
condition requires personal care and
attention en route to his/her destina-
tion.

[54 FR 39337, Sept. 26, 1989]

§243.3 Expulsion.

(a) Execution of Order. Except in the
exercise of discretion by the district di-
rector, and for such reasons as are set
forth in §212.5(a) of this chapter, once
an order of deportation becomes final,
an alien shall be taken into custody
and the order shall be executed. For
the purposes of this part, an order of
deportation is final and subject to exe-
cution upon the date when any of the
following occurs:

(1) A grant of voluntary departure ex-
pires;

(2) An immigration judge enters an
order of deportation without granting
voluntary departure or other relief,
and the alien respondent waives his or
her right to appeal;

(3) The Board of Immigration Appeals
enters an order of deportation on ap-
peal, without granting voluntary de-
parture or other relief; or

(4) A federal district or appellate
court affirms an administrative order
of deportation in a petition for review
or habeas corpus action.

(b) Service of decision. In the case of
an order entered by any of the authori-
ties enumerated above, the order shall
be executed no sooner than 72 hours
after service of the decision, regardless
of whether the alien is in Service cus-
tody, provided that such period may be
waived on the knowing and voluntary
request of the alien. Nothing in this
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