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kept separate and apart from the pub-
lic. When the hearing is to be open, de-
pending upon physical facilities, rea-
sonable limitation may be placed upon
the number in attendance at any one
time, with priority being given to the
press over the general public. The Im-
migration Judge shall ascertain wheth-
er the applicant for admission is the
person to whom Form 1-122 was pre-
viously delivered by the examining im-
migration officer as provided in part
235 of this chapter; enter a copy of such
form in evidence as an exhibit in the
case; inform the applicant of the na-
ture and purpose of the hearing; advise
him of the privilege of being rep-
resented by an attorney of his own
choice at no expense to the Govern-
ment, and of the availability of free
legal services programs qualified under
part 292a of this chapter and organiza-
tions recognized pursuant to §292.2, of
this chapter located in the district
where his exclusion hearing is to be
held; and shall ascertain that the appli-
cant has received a list of such pro-
grams; and request him to ascertain
then and there whether he desires rep-
resentation; advise him that he will
have a reasonable opportunity to
present evidence in his own behalf, to
examine and object to evidence against
him, and to cross-examine witnesses
presented by the Government; and
place the applicant under oath.

(b) Procedure. The immigration judge
shall receive and adduce material and
relevant evidence, rule upon objec-
tions, and otherwise regulate the
course of the hearing.

(c) General attorney. The district di-
rector shall direct the chief legal offi-
cer to assign a general attorney to
each case in which an applicant’s na-
tionality is in issue. The district direc-
tor may direct the chief legal officer to
assign a general attorney to any case
in which the district director deems
such assignment necessary or advan-
tageous. The duties of the general at-
torney include, but are not limited to,
the presentation of evidence and the
interrogation, examination, and cross-
examination of the applicant and other
witnesses. Nothing contained herein di-
minishes the authority of an immigra-
tion judge to conduct proceedings
under this part.

§236.3

(d) Depositions. The procedures speci-
fied in §242.14(e) of this chapter shall
apply.

(e) Record. The hearing before the im-
migration judge, including the testi-
mony and exhibits, the immigration
judge’s decision, and all written orders,
motions, appeals, and other papers
filed in the proceeding shall constitute
the record in the case. The hearing
shall be recorded verbatim except for
statements made off the record with
the permission of the immigration
judge.

[42 FR 46045, Sept. 14, 1977, as amended at 44
FR 4653, Jan. 23, 1979; 46 FR 43956, Sept. 2,
1981]

§236.3 Applications for asylum or
withholding of deportation.

(a) If the alien expresses fear of per-
secution or harm upon return to his or
her country of origin or to a country to
which the alien may be deported after
a determination of excludability from
the United States pursuant to part 237
of this chapter, and the alien has not
been referred to the immigration judge
by an asylum officer in accordance
with §208.14(b) of this chapter, the im-
migration judge shall:

(1) Advise the alien that he may
apply for asylum in the United States
or withholding of deportation to that
other country; and

(2) Make available the appropriate
application forms.

(b) An application for asylum or
withholding of deportation must be
filed with the Immigration Court, pur-
suant to §208.4(c) of this chapter. Upon
receipt of an application that has not
been referred by an asylum officer, the
Immigration Court shall forward a
copy to the Department of State pursu-
ant to §208.11 of this chapter and shall
calendar the case for a hearing. The
reply, if any, from the Department of
State, unless classified under E.O. 12356
(3 CFR, 1982 Comp., p. 166), shall be
given to both the applicant and to the
trial attorney representing the govern-
ment.

(c) Applications for asylum or with-
holding of deportation so filed will be
decided by the immigration judge pur-
suant to the requirements and stand-
ards established in part 208 of this
chapter after an evidentiary hearing
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§236.4

that is necessary to resolve material
factual issues in dispute. An evi-
dentiary hearing extending beyond is-
sues related to the basis for a manda-
tory denial of the application pursuant
to 8 CFR 208.14 or 208.16 is not nec-
essary once the immigration judge has
determined that such a denial is re-
quired.

(1) Evidentiary hearings on applica-
tions for asylum or withholding of de-
portation will be closed to the public
unless the applicant expressly requests
that it be open pursuant to 8 CFR 236.2.

(2) Nothing in this section is intended
to limit the authority of the immigra-
tion judge properly to control the
scope of any evidentiary hearing.

(3) During the exclusion hearing, the
applicant shall be examined under oath
on his application and may present evi-
dence and witnesses on his own behalf.
The applicant has the burden of estab-
lishing that he is a refugee as defined
in section 101(a)(42) of the Act pursuant
to the standard set forth in §208.13 of
this chapter.

(4) The trial attorney for the govern-
ment may call witnesses and present
evidence for the record, including in-
formation classified under E.O. 12356 (3
CFR, 1982 Comp., p. 166), provided the
immigration judge or the Board has de-
termined that such information is rel-
evant to the hearing. When the immi-
gration judge receives such classified
information he shall inform the appli-
cant. The agency that provides the
classified information to the immigra-
tion judge may provide an unclassified
summary of the information for release
to the applicant whenever it deter-
mines it can do so consistently with
safeguarding both the classified nature
of the information and its source. The
summary should be as detailed as pos-
sible, in order that the applicant may
have an opportunity to offer opposing
evidence. A decision based in whole or
in part on such classified information
shall state that such information is
material to the decision.

(d) The decision of an immigration
judge to grant or deny asylum or with-
holding of deportation shall be commu-
nicated to the applicant and to the
trial attorney for the government. An
adverse decision will state why asylum

8 CFR Ch. | (1-1-97 Edition)

or withholding of deportation was de-
nied.

[55 FR 30686, July 27, 1990, as amended at 59
FR 62302, Dec. 5, 1994; 60 FR 34090, June 30,
1995]

§236.4 Renewal of application for ad-
justment of status under section 245
of the Act.

An adjustment application by an
alien paroled under section 212(d)(5) of
the Act, which has been denied by the
district director, may be renewed in ex-
clusion proceedings under section 236 of
the Act before an immigration judge
under the following two conditions:
First, the denied application must have
been properly filed subsequent to the
applicant’s earlier inspection and ad-
mission to the United States; second,
the applicant’s later absence from and
return to the United States must have
been under the terms of an advance pa-
role authorization on Form 1-512 grant-
ed to permit the applicant’s absence
and return to pursue the previously
filed adjustment application.

[43 FR 16445, Apr. 19, 1978]

§236.5 Decision of the immigration
judge; notice to the applicant.

(a) Decision. The Immigration Judge
shall inform the applicant of his or her
decision in accordance with §3.35 of
this chapter.

(b) Advice to alien ordered excluded. An
alien ordered excluded shall be fur-
nished with Form 1-296, Notice to Alien
Ordered Excluded by Immigration
Judge, at the time of an oral decision
by the immigration judge or upon serv-
ice of a written decision.

(c) Holders of refugee travel documents.
Aliens who are the holders of valid
unexpired refugee travel documents
may be ordered excluded only if they
are found to be inadmissible under sec-
tion 212(a) (9), (10), (12), (23), (27), (28),
(29), or (31) of the Act, and it is deter-
mined that on the basis of the acts for
which they are inadmissible there are
compelling reasons of national security
or public order for their exclusion. If
the immigration judge finds that the
alien is inadmissible but determines
that there are no compelling reasons of
national security or public order for
exclusion, the immigration judge shall
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