
11

Immigration and Naturalization Service, Justice § 3.1

(b) Citizenship Requirement for Employ-
ment. (1) An application to work at the
Executive Office for Immigration Re-
view (EOIR or Agency), either as an
employee or as a volunteer, must in-
clude a signed affirmation from the ap-
plicant that he or she is a citizen of the
United States of America. Upon the
Agency’s request, the applicant must
document United States citizenship.

(2) The Director of EOIR may, by ex-
plicit written determination and to the
extent permitted by law, authorize the
appointment of an alien to an Agency
position when necessary to accomplish
the work of EOIR.

[48 FR 8039, Feb. 25, 1983, as amended at 60
FR 29468, June 5, 1995]

Subpart A—Board of Immigration
Appeals

§ 3.1 General authorities.

(a)(1) Organization. There shall be in
the Department of Justice a Board of
Immigration Appeals, subject to the
general supervision of the Director, Ex-
ecutive Office for Immigration Review.
The Board shall consist of a Chairman
and fourteen other members. The
Board Members shall exercise their
independent judgment and discretion
in the cases coming before the Board. A
majority of the permanent Board Mem-
bers shall constitute a quorum of the
Board sitting en banc. A vacancy, or
the absence or unavailability of a
Board Member, shall not impair the
right of the remaining members to ex-
ercise all the powers of the Board. The
Director may in his discretion des-
ignate Immigration Judges to act as
temporary, additional Board Members
for whatever time the Director deems
necessary. The Chairman may divide
the Board into three-member panels
and designate a presiding member of
each panel. The Chairman may from
time to time make changes in the com-
position of such panels and of presiding
members. Each panel shall be empow-
ered to review cases by majority vote.
A majority of the number of Board
Members authorized to constitute a
panel shall constitute a quorum for
such panel. Each panel may exercise
the appropriate authority of the Board
as set out in part 3 that is necessary

for the adjudication of cases before it.
In the case of an unopposed motion or
a motion to withdraw an appeal pend-
ing before the Board, a single Board
Member or the Chief Attorney Exam-
iner may exercise the appropriate au-
thority of the Board as set out in part
3 that is necessary for the adjudication
of such motions before it. The perma-
nent Board may, by majority vote on
its own motion or by direction of the
Chairman, consider any case en banc or
reconsider en banc any case decided by
a panel. By majority vote of the perma-
nent Board, decisions of the Board
shall be designated to serve as prece-
dents pursuant to paragraph (g) of this
section. There shall also be attached to
the Board such number of attorneys
and other employees as the Deputy At-
torney General, upon recommendation
of the Director, shall from time to time
direct.

(2) Chairman. The Chairman shall di-
rect, supervise, and establish internal
operating procedures and policies of
the Board. He shall designate a mem-
ber of the Board to act as Chairman in
his absence or unavailability. The
Chairman shall be assisted in the per-
formance of his duties by a Chief At-
torney Examiner, who shall be directly
responsible to the Chairman. The Chief
Attorney Examiner shall serve as an
Alternate Board Member when, in the
absence or unavailability of a Board
Member or Members or for other good
cause, his participation is deemed nec-
essary by the Chairman. Once des-
ignated, his participation in a case
shall continue to its normal conclu-
sion.

(3) Board Members. Board Members
shall perform the quasi-judicial func-
tion of adjudicating cases coming be-
fore the Board.

(b) Appellate jurisdiction. Appeals
shall lie to the Board of Immigration
Appeals from the following:

(1) Decisions of Immigration Judges
in exclusion cases, as provided in part
236 of this chapter.

(2) Decisions of Immigration Judges
in deportation cases, as provided in
part 242 of this chapter, except that no
appeal shall lie from an order of depor-
tation entered in absentia. No appeal
shall lie from an order of an Immigra-
tion Judge under § 244.1 of this chapter
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granting voluntary departure within a
period of at least 30 days, if the sole
ground of appeal is that a greater pe-
riod of departure time should have
been fixed.

(3) Decisions of immigration judges
on applications for the exercise of the
discretionary authority contained in
section 212(c) of the Act as provided in
part 212 of this chapter.

(4) Decisions involving administra-
tive fines and penalties, including miti-
gation thereof, as provided in part 280
of this chapter.

(5) Decisions on petitions filed in ac-
cordance with section 204 of the act
(except petitions to accord preference
classifications under section 203(a)(3)
or section 203(a)(6) of the act, or a peti-
tion on behalf of a child described in
section 101(b)(1)(F) of the act), and de-
cisions on requests for revalidation and
decisions revoking the approval of such
petitions, in accordance with section
205 of the act, as provided in parts 204
and 205, respectively, of this chapter.

(6) Decisions on applications for the
exercise of the discretionary authority
contained in section 212(d)(3) of the act
as provided in part 212 of this chapter.

(7) Determinations relating to bond,
parole, or detention of an alien as pro-
vided in part 242 of this chapter.

(8) Decisions of Immigration Judges
in rescission of adjustment of status
cases, as provided in part 246 of this
chapter.

(9) Decisions of Asylum Officers of
the Service on applications for asylum
or withholding of deportation filed by
alien crewman or stowaways, as pro-
vided in § 253.1(f)(4) of this chapter.

(10) Decisions of Immigration Judges
relating to Temporary Protected Sta-
tus as provided in part 240 of this chap-
ter.

(c) Jurisdiction by certification. The
Commissioner, or any other duly au-
thorized officer of the Service, any Im-
migration Judge, or the Board may in
any case arising under paragraph (b) of
this section certify such case to the
Board. The Board in its discretion may
review any such case by certification
without regard to the provisions of § 3.7
if it determines that the parties have
already been given a fair opportunity
to make representations before the
Board regarding the case, including the

opportunity request oral argument and
to submit a brief.

(d) Powers of the Board—(1) Generally.
Subject to any specific limitation pre-
scribed by this chapter, in considering
and determining cases before it as pro-
vided in this part the Board shall exer-
cise such discretion and authority con-
ferred upon the Attorney General by
law as is appropriate and necessary for
the disposition of the case.

(1–a) Summary dismissal of appeals. (i)
Standards. The Board may summarily
dismiss any appeal or portion of any
appeal in any case in which:

(A) The party concerned fails to
specify the reasons for the appeal on
Form EOIR–26 or Form EOIR–29 (No-
tices of Appeal) or other document
filed therewith;

(B) The only reason for the appeal
specified by the party concerned in-
volves a finding of fact or a conclusion
of law that was conceded by that party
at a prior proceeding;

(C) The appeal is from an order that
granted the party concerned the relief
that had been requested;

(D) The Board is satisfied, from a re-
view of the record, that the appeal is
filed for an improper purpose, such as
to cause unnecessary delay, or that the
appeal lacks an arguable basis in law
or fact unless the Board determines
that it is supported by a good faith ar-
gument for extension, modification or
reversal of existing law.

(E) The party concerned indicates on
Form EOIR–26 or Form EOIR–29 that
he or she will file a brief or statement
in support of the appeal and, there-
after, does not file such brief or state-
ment, or reasonably explain his or her
failure to do so, within the time set for
filing; or

(F) The appeal fails to meet essential
statutory or regulatory requirements
or is expressly excluded by statute or
regulation.

(ii) Disciplinary consequences. The fil-
ing by an attorney or representative
accredited under § 292.2(d) of this chap-
ter of an appeal which is summarily
dismissed under paragraph (d)(1–a)(i) of
this section may constitute frivolous
behavior under § 292.3(a)(15) of this
chapter. Summary dismissal of an ap-
peal under paragraph (d)(1–a)(i) of this
section does not limit the other
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grounds and procedures for disciplinary
action against attorneys or representa-
tives.

(2) Finality of decision. The decision of
the Board shall be final except in those
cases reviewed by the Attorney Gen-
eral in accordance with paragraph (h)
of this section. The Board may return a
case to the Service or Immigration
Judge for such further action as may
be appropriate, without entering a
final decision on the merits of the case.

(3) Rules of practices: Discipline of at-
torneys and representatives. The Board
shall have authority, with the approval
of the Director, EOIR, to prescribe
rules governing proceedings before it.
It shall also determine whether any or-
ganization desiring representation is of
a kind described in § 1.1(j) of this chap-
ter, and shall regulate the conduct of
attorneys, representatives of organiza-
tions, and others who appear in a rep-
resentative capacity before the Board
or the Service or any special Inquiry
Officer.

(e) Oral argument. When an appeal has
been taken, request for oral argument
if desired shall be included in the No-
tice of Appeal. Oral argument shall be
heard at the discretion of the Board at
such date and time as the Board shall
fix. The Service may be represented be-
fore the Board by an officer of the
Service designated by the Service.

(f) Service of Board decisions. The deci-
sion of the Board shall be in writing
and copies thereof shall be transmitted
by the Board to the Service and a copy
shall be served upon the alien or party
affected as provided in part 292 of this
chapter.

(g) Decisions of the Board as prece-
dents. Except as they may be modified
or overruled by the Board or the Attor-
ney General, decisions of the Board
shall be binding on all officers and em-
ployees of the Service or Immigration
Judges in the administration of the
Act, and selected decisions designated
by the Board shall serve as precedents
in all proceedings involving the same
issue or issues.

(h) Referral of cases to the Attorney
General. (1) The Board shall refer to the
Attorney General for review of its deci-
sion all cases which:

(i) The Attorney General directs the
Board to refer to him.

(ii) The Chairman or a majority of
the Board believes should be referred to
the Attorney General for review.

(iii) The Commissioner requests be
referred to the Attorney General for re-
view.

(2) In any case in which the Attorney
General reviews the decision of the
Board, the decision of the Attorney
General shall be stated in writing and
shall be transmitted to the Board for
transmittal and service as provided in
paragraph (f) of this section.

[23 FR 9117, Nov. 26, 1958, as amended at 27
FR 96, Jan. 5, 1962; 27 FR 10789, Nov. 6, 1962;
30 FR 14772, Nov. 30, 1965; 36 FR 316, Jan. 9,
1971; 40 FR 37207, Aug. 26, 1975; 44 FR 67960,
Nov. 28, 1979; 47 FR 16772, Apr. 20, 1982; 48 FR
8039, Feb. 25, 1983; 52 FR 2943, Jan. 29, 1987; 52
FR 24981, July 2, 1987; 55 FR 30680, July 27,
1990; 56 FR 624, Jan. 7, 1991; 57 FR 11570, Apr.
6, 1992; 59 FR 1899, Jan. 13, 1994; 60 FR 29469,
June 5, 1995; 60 FR 57313, Nov. 15, 1995; 61 FR
18904, Apr. 29, 1996; 61 FR 59305, Nov. 22, 1996]

§ 3.2 Reopening or reconsideration.
(a) General. The Board may at any

time reopen or reconsider on its own
motion any case in which it has ren-
dered a decision. A request to reopen or
reconsider any case in which a decision
has been made by the Board, which re-
quest is made by the Service, or by the
party affected by the decision, must be
in the form of a written motion to the
Board. The decision to grant or deny a
motion to reopen or reconsider is with-
in the discretion of the Board, subject
to the restrictions of this section. The
Board has discretion to deny a motion
to reopen even if the party moving has
made out a prima facie case for relief.

(b) Motion to reconsider. (1) A motion
to reconsider shall state the reasons
for the motion by specifying the errors
of fact or law in the prior Board deci-
sion and shall be supported by perti-
nent authority. A motion to reconsider
a decision rendered by an Immigration
Judge or Service officer that is pending
when an appeal is filed with the Board,
or that is filed subsequent to the filing
with the Board of an appeal from the
decision sought to be reconsidered,
may be deemed a motion to remand the
decision for further proceedings before
the Immigration Judge or the Service
officer from whose decision the appeal
was taken. Such motion may be con-
solidated with, and considered by the
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