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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16, e as of January 1
Title 17 through Title 27 ... as of April 1
Title 28 through Title 4l ... as of July 1
Title 42 through Title 50 ... as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 1997), consult the ““‘List of CFR Sections Affected (LSA),”’
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘“‘List of CFR Sections
Affected” is published at the end of each CFR volume.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table 1), and Acts Requiring Publication in the Federal Register (Table
I1). A list of CFR titles, chapters, and parts and an alphabetical list of agencies
publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-523-5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202-512-1800, M-F 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202-512-2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250-7954. For GPO Customer Service call 202-512-1803.

RICHARD L. CLAYPOOLE,
Director,
Office of the Federal Register.
January 1, 1997.



THIS TITLE

Title 8—ALIENS AND NATIONALITY is composed of one volume. The contents of
this volume represent all current regulations issued by the Immigration and Nat-
uralization Service, Department of Justice, as of January 1, 1997.
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JUSTICE
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SUBCHAPTER A—GENERAL PROVISIONS

PART 1—DEFINITIONS

AUTHORITY: 66 Stat. 173; 8 U.S.C. 1101; 28
U.S.C. 509, 510; 5 U.S.C. 301.

8§1.1 Definitions.

As used in this chapter:

(a) The terms defined in section 101 of
the Immigration and Nationality Act
(66 Stat. 163) shall have the meanings
ascribed to them in that section and as
supplemented, explained, and further
defined in this chapter.

(b) The term Act means the Immigra-
tion and Nationality Act, as amended.

(c) The term Service means the Immi-
gration and Naturalization Service.

(d) The term Commissioner means the
Commissioner of Immigration and Nat-
uralization.

(e) The term Board means the Board
of Immigration Appeals.

(f) The term attorney means any per-
son who is a member in good standing
of the bar of the highest court of any
State, possession, territory, Common-
wealth, or the District of Columbia,
and is not under any order of any court
suspending, enjoining, restraining, dis-
barring, or otherwise restricting him in
the practice of law.

(g) Unless the context otherwise re-
quires, the term case means any pro-
ceeding arising under any immigration
or naturalization law, Executive order,
or Presidential proclamation, or prepa-
ration for or incident to such proceed-
ing, including preliminary steps by any
private person or corporation prelimi-
nary to the filing of the application or
petition by which any proceeding under
the jurisdiction of the Service or the
Board is initiated.

(h) The term day when computing the
period of time for taking any action
provided in this chapter including the
taking of an appeal, shall include Sat-
urdays, Sundays, and legal holidays,
except that when the last day of the
period so computed falls on a Saturday,
Sunday or a legal holiday, the period
shall run until the end of the next day
which is not a Saturday, Sunday, nor a
legal holiday.

(i) The term practice means the act or
acts of any person appearing in any
case, either in person or through the
preparation or filing of any brief or
other document, paper, application, or
petition on behalf of another person or
client before or with the Service, or
any officer of the Service, or the Board.

(J) The term representative refers to a
person who is entitled to represent oth-
ers as provided in §§292.1(a) (2), (3), (4),
(5), (6), and 292.1(b) of this chapter.

(k) The term preparation, constitut-
ing practice, means the study of the
facts of a case and the applicable laws,
coupled with the giving of advice and
auxiliary activities, including the inci-
dental preparation of papers, but does
not include the lawful functions of a
notary public or service consisting
solely of assistance in the completion
of blank spaces on printed Service
forms by one whose remuneration, if
any, is nominal and who does not hold
himself out as qualified in legal mat-
ters or in immigration and naturaliza-
tion procedure.

(I) The term immigration judge means
special inquiry officer and may be used
interchangeably with the term special
inquiry officer wherever it appears in
this chapter.

(m) The term representation before
the Board and the Service includes
practice and preparation as defined in
paragraphs (i) and (k) of this section.

(n) The term Executive Office means
Executive Office for Immigration Re-
view.

(0) The term director means either
district director or regional service
center director, unless otherwise speci-
fied.

(p) The term lawfully admitted for per-
manent residence means the status of
having been lawfully accorded the
privilege of residing permanently in
the United States as an immigrant in
accordance with the immigration laws,
such status not having changed. Such
status terminates upon entry of a final
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administrative order of exclusion or
deportation.

[23 FR 9115, Nov. 26, 1958, as amended at 30
FR 14772, Nov. 30, 1965; 34 FR 12213, July 24,
1969; 38 FR 8590, Apr. 4, 1973; 40 FR 23271, May
29, 1975; 48 FR 8039, Feb. 25, 1983, 52 FR 2936,
Jan. 29, 1987; 53 FR 30016, Aug. 10, 1988; 61 FR
18904, Apr. 29, 1996]

PART 2—AUTHORITY OF THE
COMMISSIONER

AUTHORITY: 28 U.S.C. 509, 510; 5 U.S.C. 301;
8 U.S.C. 1103.

§2.1 Authority of the Commissioner.

Without divesting the Attorney Gen-
eral of any of his powers, privileges, or
duties under the immigration and nat-
uralization laws, and except as to the
Executive Office, the Board, the Office
of the Chief Special Inquiry Officer,
and Special Inquiry Officers, there is
delegated to the Commissioner the au-
thority of the Attorney General to di-
rect the administration of the Service
and to enforce the Act and all other
laws relating to the immigration and
naturalization of aliens. The Commis-
sioner may issue regulations as deemed
necessary or appropriate for the exer-
cise of any authority delegated to him
by the Attorney General, and may re-
delegate any such authority to any
other officer or employee of the Serv-
ice.

[48 FR 8039, Feb. 25, 1983]

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

Sec.
3.0 Executive Office for
view.

Immigration Re-

Subpart A—Board of Immigration Appeals

General authorities.

Reopening or reconsideration.
Notice of appeal.

Withdrawal of appeal.
Forwarding of record on appeal.
Stay of execution of decision.
Notice of certification.

Fees.

DN wWN R

Subpart B—Office of the Chief Immigration
Judge

3.9
3.10

Chief Immigration Judge.
Immigration Judges.
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3.11 Administrative control offices.

Subpart C—Rules of Procedure for
Immigration Judge Proceedings

3.12 Scope of rules.
3.13 Definitions.
3.14 Jurisdiction and commencement of pro-
ceedings
3.15 Contents of the order to show cause and
notification of change of address.
Representation.
Appearances.
Scheduling of cases.
Custody/bond.
Change of venue.
Pre-hearing conferences and statement.
Interpreters.
Motions.
Fees pertaining to matters within the
jurisdiction of the Immigration Judge.
Waiver of presence of the parties.
In absentia hearings.
Public access to hearings.
Recording equipment.
Continuances.
Additional charges in deportation hear-
ings.
Filing documents and applications.
Service and size of documents.
Translation of documents.
Testimony.
Depositions.
Record of proceeding.
Decisions.
Appeals.
Finality of decision.
Local operating procedures.
Evidence of criminal conviction.

3.30

3.31
3.32
3.33
3.34
3.35
3.36
3.37
3.38
3.39
3.40
3.41

AUTHORITY: 5 U.S.C. 301; 8 U.S.C. 1103, 1252
note, 1252b, 1362; 28 U.S.C. 509, 510, 1746; sec.
2, Reorg. Plan No. 2 of 1950, 3 CFR, 1949-1953
Comp., p. 1002.

EDITORIAL NOTE: Nomenclature changes to
part 3 appear at 52 FR 2941, Jan. 29, 1987.

§3.0 Executive Office for Immigration
Review.

(a) Organization. The Executive Office
for Immigration Review shall be head-
ed by a Director, who shall be respon-
sible for the general supervision of the
Board of Immigration Appeals and the
Office of the Chief Immigration Judge
in the execution of their duties in ac-
cordance with 8 CFR part 3. The Direc-
tor may redelegate the authority dele-
gated to him by the Attorney General
to the Chairman of the Board of Immi-
gration Appeals or the Chief Immigra-
tion Judge. The Director shall be as-
sisted in the performance of his duties
by an Executive Assistant.
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(b) Citizenship Requirement for Employ-
ment. (1) An application to work at the
Executive Office for Immigration Re-
view (EOIR or Agency), either as an
employee or as a volunteer, must in-
clude a signed affirmation from the ap-
plicant that he or she is a citizen of the
United States of America. Upon the
Agency’s request, the applicant must
document United States citizenship.

(2) The Director of EOIR may, by ex-
plicit written determination and to the
extent permitted by law, authorize the
appointment of an alien to an Agency
position when necessary to accomplish
the work of EOIR.

[48 FR 8039, Feb. 25, 1983, as amended at 60
FR 29468, June 5, 1995]

Subpart A—Board of Immigration
Appeals

8§3.1 General authorities.

(a)(1) Organization. There shall be in
the Department of Justice a Board of
Immigration Appeals, subject to the
general supervision of the Director, Ex-
ecutive Office for Immigration Review.
The Board shall consist of a Chairman
and fourteen other members. The
Board Members shall exercise their
independent judgment and discretion
in the cases coming before the Board. A
majority of the permanent Board Mem-
bers shall constitute a quorum of the
Board sitting en banc. A vacancy, or
the absence or unavailability of a
Board Member, shall not impair the
right of the remaining members to ex-
ercise all the powers of the Board. The
Director may in his discretion des-
ignate Immigration Judges to act as
temporary, additional Board Members
for whatever time the Director deems
necessary. The Chairman may divide
the Board into three-member panels
and designate a presiding member of
each panel. The Chairman may from
time to time make changes in the com-
position of such panels and of presiding
members. Each panel shall be empow-
ered to review cases by majority vote.
A majority of the number of Board
Members authorized to constitute a
panel shall constitute a quorum for
such panel. Each panel may exercise
the appropriate authority of the Board
as set out in part 3 that is necessary
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for the adjudication of cases before it.
In the case of an unopposed motion or
a motion to withdraw an appeal pend-
ing before the Board, a single Board
Member or the Chief Attorney Exam-
iner may exercise the appropriate au-
thority of the Board as set out in part
3 that is necessary for the adjudication
of such motions before it. The perma-
nent Board may, by majority vote on
its own motion or by direction of the
Chairman, consider any case en banc or
reconsider en banc any case decided by
a panel. By majority vote of the perma-
nent Board, decisions of the Board
shall be designated to serve as prece-
dents pursuant to paragraph (g) of this
section. There shall also be attached to
the Board such number of attorneys
and other employees as the Deputy At-
torney General, upon recommendation
of the Director, shall from time to time
direct.

(2) Chairman. The Chairman shall di-
rect, supervise, and establish internal
operating procedures and policies of
the Board. He shall designate a mem-
ber of the Board to act as Chairman in
his absence or unavailability. The
Chairman shall be assisted in the per-
formance of his duties by a Chief At-
torney Examiner, who shall be directly
responsible to the Chairman. The Chief
Attorney Examiner shall serve as an
Alternate Board Member when, in the
absence or unavailability of a Board
Member or Members or for other good
cause, his participation is deemed nec-
essary by the Chairman. Once des-
ignated, his participation in a case
shall continue to its normal conclu-
sion.

(3) Board Members. Board Members
shall perform the quasi-judicial func-
tion of adjudicating cases coming be-
fore the Board.

(b) Appellate jurisdiction. Appeals
shall lie to the Board of Immigration
Appeals from the following:

(1) Decisions of Immigration Judges
in exclusion cases, as provided in part
236 of this chapter.

(2) Decisions of Immigration Judges
in deportation cases, as provided in
part 242 of this chapter, except that no
appeal shall lie from an order of depor-
tation entered in absentia. No appeal
shall lie from an order of an Immigra-
tion Judge under §244.1 of this chapter
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granting voluntary departure within a
period of at least 30 days, if the sole
ground of appeal is that a greater pe-
riod of departure time should have
been fixed.

(3) Decisions of immigration judges
on applications for the exercise of the
discretionary authority contained in
section 212(c) of the Act as provided in
part 212 of this chapter.

(4) Decisions involving administra-
tive fines and penalties, including miti-
gation thereof, as provided in part 280
of this chapter.

(5) Decisions on petitions filed in ac-
cordance with section 204 of the act
(except petitions to accord preference
classifications under section 203(a)(3)
or section 203(a)(6) of the act, or a peti-
tion on behalf of a child described in
section 101(b)(1)(F) of the act), and de-
cisions on requests for revalidation and
decisions revoking the approval of such
petitions, in accordance with section
205 of the act, as provided in parts 204
and 205, respectively, of this chapter.

(6) Decisions on applications for the
exercise of the discretionary authority
contained in section 212(d)(3) of the act
as provided in part 212 of this chapter.

(7) Determinations relating to bond,
parole, or detention of an alien as pro-
vided in part 242 of this chapter.

(8) Decisions of Immigration Judges
in rescission of adjustment of status
cases, as provided in part 246 of this
chapter.

(9) Decisions of Asylum Officers of
the Service on applications for asylum
or withholding of deportation filed by
alien crewman or stowaways, as pro-
vided in §253.1(f)(4) of this chapter.

(10) Decisions of Immigration Judges
relating to Temporary Protected Sta-
tus as provided in part 240 of this chap-
ter.

(c) Jurisdiction by certification. The
Commissioner, or any other duly au-
thorized officer of the Service, any Im-
migration Judge, or the Board may in
any case arising under paragraph (b) of
this section certify such case to the
Board. The Board in its discretion may
review any such case by certification
without regard to the provisions of §3.7
if it determines that the parties have
already been given a fair opportunity
to make representations before the
Board regarding the case, including the
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opportunity request oral argument and
to submit a brief.

(d) Powers of the Board—(1) Generally.
Subject to any specific limitation pre-
scribed by this chapter, in considering
and determining cases before it as pro-
vided in this part the Board shall exer-
cise such discretion and authority con-
ferred upon the Attorney General by
law as is appropriate and necessary for
the disposition of the case.

(1-a) Summary dismissal of appeals. (i)
Standards. The Board may summarily
dismiss any appeal or portion of any
appeal in any case in which:

(A) The party concerned fails to
specify the reasons for the appeal on
Form EOIR-26 or Form EOIR-29 (No-
tices of Appeal) or other document
filed therewith;

(B) The only reason for the appeal
specified by the party concerned in-
volves a finding of fact or a conclusion
of law that was conceded by that party
at a prior proceeding;

(C) The appeal is from an order that
granted the party concerned the relief
that had been requested;

(D) The Board is satisfied, from a re-
view of the record, that the appeal is
filed for an improper purpose, such as
to cause unnecessary delay, or that the
appeal lacks an arguable basis in law
or fact unless the Board determines
that it is supported by a good faith ar-
gument for extension, modification or
reversal of existing law.

(E) The party concerned indicates on
Form EOIR-26 or Form EOIR-29 that
he or she will file a brief or statement
in support of the appeal and, there-
after, does not file such brief or state-
ment, or reasonably explain his or her
failure to do so, within the time set for
filing; or

(F) The appeal fails to meet essential
statutory or regulatory requirements
or is expressly excluded by statute or
regulation.

(ii) Disciplinary consequences. The fil-
ing by an attorney or representative
accredited under §292.2(d) of this chap-
ter of an appeal which is summarily
dismissed under paragraph (d)(1-a)(i) of
this section may constitute frivolous
behavior under §292.3(a)(15) of this
chapter. Summary dismissal of an ap-
peal under paragraph (d)(1-a)(i) of this
section does not limit the other
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grounds and procedures for disciplinary
action against attorneys or representa-
tives.

(2) Finality of decision. The decision of
the Board shall be final except in those
cases reviewed by the Attorney Gen-
eral in accordance with paragraph (h)
of this section. The Board may return a
case to the Service or Immigration
Judge for such further action as may
be appropriate, without entering a
final decision on the merits of the case.

(3) Rules of practices: Discipline of at-
torneys and representatives. The Board
shall have authority, with the approval
of the Director, EOIR, to prescribe
rules governing proceedings before it.
It shall also determine whether any or-
ganization desiring representation is of
a kind described in §1.1(j) of this chap-
ter, and shall regulate the conduct of
attorneys, representatives of organiza-
tions, and others who appear in a rep-
resentative capacity before the Board
or the Service or any special Inquiry
Officer.

(e) Oral argument. When an appeal has
been taken, request for oral argument
if desired shall be included in the No-
tice of Appeal. Oral argument shall be
heard at the discretion of the Board at
such date and time as the Board shall
fix. The Service may be represented be-
fore the Board by an officer of the
Service designated by the Service.

(f) Service of Board decisions. The deci-
sion of the Board shall be in writing
and copies thereof shall be transmitted
by the Board to the Service and a copy
shall be served upon the alien or party
affected as provided in part 292 of this
chapter.

(g) Decisions of the Board as prece-
dents. Except as they may be modified
or overruled by the Board or the Attor-
ney General, decisions of the Board
shall be binding on all officers and em-
ployees of the Service or Immigration
Judges in the administration of the
Act, and selected decisions designated
by the Board shall serve as precedents
in all proceedings involving the same
issue or issues.

(h) Referral of cases to the Attorney
General. (1) The Board shall refer to the
Attorney General for review of its deci-
sion all cases which:

(i) The Attorney General directs the
Board to refer to him.
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(ii) The Chairman or a majority of
the Board believes should be referred to
the Attorney General for review.

(iii) The Commissioner requests be
referred to the Attorney General for re-
view.

(2) In any case in which the Attorney
General reviews the decision of the
Board, the decision of the Attorney
General shall be stated in writing and
shall be transmitted to the Board for
transmittal and service as provided in
paragraph (f) of this section.

[23 FR 9117, Nov. 26, 1958, as amended at 27
FR 96, Jan. 5, 1962; 27 FR 10789, Nov. 6, 1962;
30 FR 14772, Nov. 30, 1965; 36 FR 316, Jan. 9,
1971; 40 FR 37207, Aug. 26, 1975; 44 FR 67960,
Nov. 28, 1979; 47 FR 16772, Apr. 20, 1982; 48 FR
8039, Feb. 25, 1983; 52 FR 2943, Jan. 29, 1987; 52
FR 24981, July 2, 1987; 55 FR 30680, July 27,
1990; 56 FR 624, Jan. 7, 1991; 57 FR 11570, Apr.
6, 1992; 59 FR 1899, Jan. 13, 1994; 60 FR 29469,
June 5, 1995; 60 FR 57313, Nov. 15, 1995; 61 FR
18904, Apr. 29, 1996; 61 FR 59305, Nov. 22, 1996]

§3.2 Reopening or reconsideration.

(a) General. The Board may at any
time reopen or reconsider on its own
motion any case in which it has ren-
dered a decision. A request to reopen or
reconsider any case in which a decision
has been made by the Board, which re-
quest is made by the Service, or by the
party affected by the decision, must be
in the form of a written motion to the
Board. The decision to grant or deny a
motion to reopen or reconsider is with-
in the discretion of the Board, subject
to the restrictions of this section. The
Board has discretion to deny a motion
to reopen even if the party moving has
made out a prima facie case for relief.

(b) Motion to reconsider. (1) A motion
to reconsider shall state the reasons
for the motion by specifying the errors
of fact or law in the prior Board deci-
sion and shall be supported by perti-
nent authority. A motion to reconsider
a decision rendered by an Immigration
Judge or Service officer that is pending
when an appeal is filed with the Board,
or that is filed subsequent to the filing
with the Board of an appeal from the
decision sought to be reconsidered,
may be deemed a motion to remand the
decision for further proceedings before
the Immigration Judge or the Service
officer from whose decision the appeal
was taken. Such motion may be con-
solidated with, and considered by the
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Board in connection with the appeal to
the Board.

(2) A motion to reconsider a decision
must be filed with the Board within 30
days after the mailing of the Board de-
cision or on or before July 31, 1996,
whichever is later. A party may file
only one motion to reconsider any
given decision and may not seek recon-
sideration of a decision denying a pre-
vious motion to reconsider.

(c) Motion to reopen. (1) A motion to
reopen proceedings shall state the new
facts that will be proven at a hearing
to be held if the motion is granted and
shall be supported by affidavits or
other evidentiary material. A motion
to reopen proceedings for the purpose
of submitting an application for relief
must be accompanied by the appro-
priate application for relief and all sup-
porting documentation. A motion to
reopen proceedings shall not be granted
unless it appears to the Board that evi-
dence sought to be offered is material
and was not available and could not
have been discovered or presented at
the former hearing; nor shall any mo-
tion to reopen for the purpose of afford-
ing the alien an opportunity to apply
for any form of discretionary relief be
granted if it appears that the alien’s
right to apply for such relief was fully
explained to him or her and an oppor-
tunity to apply therefore was afforded
at the former hearing, unless the relief
is sought on the basis of circumstances
that have arisen subsequent to the
hearing. Subject to the other require-
ments and restrictions of this section,
and notwithstanding the provisions in
§1.1(p) of this chapter, a motion to re-
open proceedings for consideration or
further consideration of an application
for relief under section 212(c) of the Act
(8 U.S.C. 1182(c)) may be granted if the
alien demonstrates that he or she was
statutorily eligible for such relief prior
to the entry of the administratively
final order of deportation.

(2) Except as provided in paragraph
(c)(3) of this section, a party may file
only one motion to reopen proceedings
(whether before the Board or the Immi-
gration Judge) and that motion must
be filed not later than 90 days after the
date on which the final administrative
decision was rendered in the proceeding
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sought to be reopened, or on or before
September 30, 1996, whichever is later.

(3) The time and numerical limita-
tions set forth in paragraph (c)(2) of
this section shall not apply to a motion
to reopen proceedings:

(i) Filed pursuant to the provisions of
§3.23(b)(4)(iii);

(ii) To apply or reapply for asylum,
or withholding of deportation, based on
changed circumstances arising in the
country of nationality or in the coun-
try to which deportation has been or-
dered, if such evidence is material and
was not available and could not have
been discovered or presented at the
former hearing; or

(iii) Agreed upon by all parties and
jointly filed. Notwithstanding such
agreement, the parties may contest the
issues in a reopened proceeding.

(4) A motion to reopen a decision ren-
dered by an Immigration Judge or
Service officer that is pending when an
appeal is filed, or that is filed while an
appeal is pending before the Board,
may be deemed a motion to remand for
further proceedings before the Immi-
gration Judge or the Service officer
from whose decision the appeal was
taken. Such motion may be consoli-
dated with, and considered by the
Board in connection with, the appeal to
the Board.

(d) Departure or deportation. A motion
to reopen or a motion to reconsider
shall not be made by or on behalf of a
person who is the subject of deporta-
tion or exclusion proceedings subse-
quent to his or her departure from the
United States. Any departure from the
United States, including the deporta-
tion of a person who is the subject of
deportation or exclusion proceedings,
occurring after the filing of a motion
to reopen or a motion to reconsider,
shall constitute a withdrawal of such
motion.

(e) Judicial proceedings. Motions to re-
open or reconsider shall state whether
the validity of the deportation or ex-
clusion order has been or is the subject
of any judicial proceeding and, if so,
the nature and date thereof, the court
in which such proceeding took place or
is pending, and its result or status. In
any case in which a deportation or ex-
clusion order is in effect, any motion
to reopen or reconsider such order shall
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include a statement by or on behalf of
the moving party declaring whether
the subject of the order is also the sub-
ject of any pending criminal proceed-
ing under section 242(e) of the Act (8
U.S.C. 1252(e)), and, if so, the current
status of that proceeding. If a motion
to reopen or reconsider seeks discre-
tionary relief, the motion shall include
a statement by or on behalf of the mov-
ing party declaring whether the alien
for whose relief the motion is being
filed is subject to any pending criminal
prosecution and, if so, the nature and
current status of that prosecution.

(f) Stay of deportation. Except where a
motion is filed pursuant to the provi-
sions of §3.23(b)(4)(iii), the filing of a
motion to reopen or a motion to recon-
sider shall not stay the execution of
any decision made in the case. Execu-
tion of such decision shall proceed un-
less a stay of execution is specifically
granted by the Board, the Immigration
Judge, or an authorized officer of the
Service.

(g9) Filing procedures—(1) English lan-
guage, entry of appearance, and proof of
service requirements. A motion and any
submission made in conjunction with a
motion must be in English or accom-
panied by a certified English trans-
lation. If the moving party, other than
the Service, is represented, a Notice of
Entry of Appearance as Attorney or
Representative Before the Board (Form
EOIR-27) must be filed with the mo-
tion. In all cases, the motion shall in-
clude proof of service on the opposing
party of the motion and all attach-
ments.

(2) Distribution of motion papers. (i) A
motion to reopen or motion to recon-
sider a decision of the Board pertaining
to proceedings before an Immigration
Judge shall be filed directly with the
Board. Such motion must be accom-
panied by a check, money order, or fee
waiver request in satisfaction of the fee
requirements of §3.8. The record of pro-
ceeding pertaining to such a motion
shall be forwarded to the Board upon
the request or order of the Board.

(if) A motion to reopen or a motion
to reconsider a decision of the Board
pertaining to a matter initially adju-
dicated by an officer of the Service
shall be filed with the officer of the
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Service having administrative control
over the record of proceeding.

(iii) If the motion is made by the
Service in proceedings in which the
Service has administrative control
over the record of proceedings, the
record of proceedings in the case and
the motion shall be filed directly with
the Board. If such motion is filed di-
rectly with an office of the Service, the
entire record of proceeding shall be for-
warded to the Board by the Service of-
ficer promptly upon receipt of the
briefs of the parties, or upon expiration
of the time allowed for the submission
of such briefs.

(3) Briefs and response. The moving
party may file a brief if it is included
with the motion. If the motion is filed
directly with the Board pursuant to
paragraph (g)(2)(i) of this section, the
opposing party shall have 13 days from
the date of service of the motion to file
a brief in opposition to the motion di-
rectly with the Board. If the motion is
filed with an office of the Service pur-
suant to paragraph (g)(2)(ii) of this sec-
tion, the opposing party shall have 13
days from the date of filing of the mo-
tion to file a brief in opposition to the
motion directly with the office of the
Service. In all cases, briefs and any
other filings made in conjunction with
a motion shall include proof of service
on the opposing party. The Board, in
its discretion, may extend the time
within which such brief is to be sub-
mitted and may authorize the filing of
a brief directly with the Board. A mo-
tion shall be deemed unopposed unless
a timely response is made. The Board
may, in its discretion, consider a brief
filed out of time.

(h) Oral argument. A request for oral
argument, if desired, shall be incor-
porated in the motion to reopen or re-
consider. The Board, in its discretion,
may grant or deny requests for oral ar-
gument.

(i) Ruling on motion. Rulings upon
motions to reopen or motions to recon-
sider shall be by written order. If the
order directs a reopening and further
proceedings are necessary, the record
shall be returned to the Immigration
Court or the officer of the Service hav-
ing administrative control over the
place where the reopened proceedings
are to be conducted. If the motion to
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reconsider is granted, the decision
upon such reconsideration shall affirm,
modify, or reverse the original decision
made in the case.

[61 FR 18904, Apr. 29, 1996; 61 FR 32924, June
26, 1996]

§3.3 Notice of appeal.

(a) Filing—(1) Appeal from decision of
an Immigration Judge. A party affected
by a decision who is entitled under this
chapter to appeal to the Board from a
decision of an Immigration Judge shall
be given notice of his or her right to
appeal. An appeal from a decision of an
Immigration Judge shall be taken by
filing a Notice of Appeal to the Board
of Immigration Appeals of Decision of
Immigration Judge (Form EOIR-26) di-
rectly with the Board, within the time
specified in the governing sections of
this chapter. The appealing parties are
only those parties who are covered by
the decision of an Immigration Judge
and who are specifically named on the
Notice of Appeal. The appeal must be
accompanied by a check, money order,
or fee waiver request in satisfaction of
the fee requirements of §3.8. If the re-
spondent/applicant is represented, a
Notice of Entry of Appearance as At-
torney or Representative Before the
Board (Form EOIR-27) must be filed
with the Notice of Appeal. The appeal
must reflect proof of service of a copy
of the appeal and all attachments on
the opposing party. The appeal and all
attachments must be in English or ac-
companied by a certified English trans-
lation. An appeal is not properly filed
unless it is received at the Board, along
with all required documents, fees or fee
waiver requests, and proof of service,
within the time specified in the gov-
erning sections of this chapter. A no-
tice of appeal may not be filed by any
party who has waived appeal pursuant
to §3.39.

(2) Appeal from decision of a Service of-
ficer. A party affected by a decision
who is entitled under this chapter to
appeal to the Board from a decision of
a Service officer shall be given notice
of his or her right to appeal. An appeal
from a decision of a Service officer
shall be taken by filing a Notice of Ap-
peal to the Board of Immigration Ap-
peals of Decision of District Director
(Form EOIR-29) directly with the office
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of the Service having administrative
control over the record of proceeding
within the time specified in the gov-
erning sections of this chapter. The ap-
peal must be accompanied by a check,
money order, or fee waiver request in
satisfaction of the fee requirements of
§3.8 and, if the appellant is rep-
resented, a Notice of Entry of Appear-
ance as Attorney or Representative Be-
fore the Board (Form EOIR-27). The ap-
peal and all attachments must be in
English or accompanied by a certified
English translation. An appeal is not
properly filed until its receipt at the
appropriate office of the Service, to-
gether with all required documents and
fees, and the fee provisions of §3.8 are
satisfied.

(b) Statement of the basis of appeal.
The party taking the appeal must iden-
tify the reasons for the appeal in the
Notice of Appeal (Form EOIR-26 or
Form EOIR-29) or in any attachments
thereto, in order to avoid summary dis-
missal pursuant to §3.1(d)(1-a)(i). The
statement must specifically identify
the findings of fact, the conclusions of
law, or both, that are being challenged.
If a question of law is presented, sup-
porting authority must be cited. If the
dispute is over the findings of fact, the
specific facts contested must be identi-
fied. Where the appeal concerns discre-
tionary relief, the appellant must state
whether the alleged error relates to
statutory grounds of eligibility or to
the exercise of discretion and must
identify the specific factual and legal
finding or findings that are being chal-
lenged. The appellant must also indi-
cate in the Notice of Appeal (Form
EOIR-26 or Form EOIR-29) whether he
or she desires oral argument before the
Board and whether he or she will be fil-
ing a separate written brief or state-
ment in support of the appeal.

(c) Briefs—(1) Appeal from decision of
an Immigration Judge. Briefs in support
of or in opposition to an appeal from a
decision of an Immigration Judge shall
be filed directly with the Board. In
those cases that are transcribed, the
briefing schedule shall be set by the
Board after the transcript is available.
An appellant shall be provided 30 days
in which to file a brief, unless a shorter
period is specified by the Board. The
appellee shall have the same period of
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time in which to file a reply brief that
was initially granted to the appellant
to file his or her brief. The time to file
a reply brief commences from the date
upon which the appellant’s brief was
due, as originally set or extended by
the Board. The Board, upon written
motion, may extend the period for fil-
ing a brief or a reply brief for up to 90
days for good cause shown. In its dis-
cretion, the Board may consider a brief
that has been filed out of time. All
briefs, filings, and motions filed in con-
junction with an appeal shall include
proof of service on the opposing party.

(2) Appeal from decision of a Service of-
ficer. Briefs in support of or in opposi-
tion to an appeal from a decision of a
Service officer shall be filed directly
with the office of the Service having
administrative control over the file in
accordance with a briefing schedule set
by that office. The alien shall be pro-
vided 30 days in which to file a brief,
unless a shorter period is specified by
the Service officer from whose decision
the appeal is taken. The Service shall
have the same period of time in which
to file a reply brief that was initially
granted to the alien to file his or her
brief. The time to file a reply brief
commences from the date upon which
the alien’s brief was due, as originally
set or extended. Upon written request
of the alien, the Service officer from
whose decision the appeal is taken or
the Board may extend the period for
filing a brief for good cause shown. The
Board may authorize the filing of briefs
directly with the Board. In its discre-
tion, the Board may consider a brief
that has been filed out of time. All
briefs and other documents filed in
conjunction with an appeal, unless
filed by an alien directly with a Serv-
ice office, shall include proof of service
on the opposing party.

(d) Effect of certification. The certifi-
cation of a case, as provided in this
part, shall not relieve the party af-
fected from compliance with the provi-
sions of this section in the event that
he or she is entitled and desires to ap-
peal from an initial decision, nor shall
it serve to extend the time specified in
the applicable parts of this chapter for
the taking of an appeal.

(e) Effect of departure from the United
States. Departure from the United
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States of a person who is the subject of
deportation proceedings, prior to the
taking of an appeal from a decision in
his or her case, shall constitute a waiv-
er of his or her right to appeal.

[61 FR 18906, Apr. 29, 1996]

§3.4 Withdrawal of appeal.

In any case in which an appeal has
been taken, the party taking the ap-
peal may file a written withdrawal
thereof with the office at which the no-
tice of appeal was filed. If the record in
the case has not been forwarded to the
Board on appeal in accordance with
§3.5, the decision made in the case
shall be final to the same extent as if
no appeal had been taken. If the record
has been forwarded on appeal, the with-
drawal of the appeal shall be forwarded
to the Board and, if no decision in the
case has been made on the appeal, the
record shall be returned and the initial
decision shall be final to the same ex-
tent as if no appeal had been taken. If
a decision on the appeal has been made
by the Board in the case, further action
shall be taken in accordance therewith.
Departure from the United States of a
person who is the subject of deporta-
tion proceedings subsequent to the tak-
ing of an appeal, but prior to a decision
thereon, shall constitute a withdrawal
of the appeal, and the initial decision
in the case shall be final to the same
extent as though no appeal had been
taken.

[61 FR 18907, Apr. 29, 1996]

§3.5 Forwarding of record on appeal.

(a) Appeal from decision of an Immigra-
tion Judge. If an appeal is taken from a
decision of an Immigration Judge, the
record of proceeding shall be forwarded
to the Board upon the request or the
order of the Board.

(b) Appeal from decision of a Service of-
ficer. If an appeal is taken from a deci-
sion of a Service officer, the record of
proceeding shall be forwarded to the
Board by the Service officer promptly
upon receipt of the briefs of the par-
ties, or upon expiration of the time al-
lowed for the submission of such briefs.
A Service officer need not forward such
an appeal to the Board, but may reopen
and reconsider any decision made by
the officer if the new decision will
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grant the benefit that has been re-
quested in the appeal. The new decision
must be served on the appealing party
within 45 days of receipt of any briefs
or upon expiration of the time allowed
for the submission of any briefs. If the
new decision is not served within these
time limits or the appealing party does
not agree that the new decision dis-
poses of the matter, the record of pro-
ceeding shall be immediately for-
warded to the Board.

[61 FR 18907, Apr. 29, 1996]

§3.6 Stay of execution of decision.

(a) Except as provided under §242.2(d)
of this chapter and paragraph (b) of
this section, the decision in any pro-
ceeding under this chapter from which
an appeal to the Board may be taken
shall not be executed during the time
allowed for the filing of an appeal un-
less a waiver of the right to appeal is
filed, nor shall such decision be exe-
cuted while an appeal is pending or
while a case is before the Board by way
of certification.

(b) The provisions of paragraph (a) of
this section shall not apply to an order
of an Immigration Judge under §3.23 or
§242.22 of this chapter denying a mo-
tion to reopen or reconsider or to stay
deportation, except where such order
expressly grants a stay or where the
motion was filed pursuant to the provi-
sions of §3.23(b)(4)(iii). The Board may,
in its discretion, stay deportation
while an appeal is pending from any
such order if no stay has been granted
by the Immigration Judge or a Service
officer.

[61 FR 18907, Apr. 29, 1996; 61 FR 21065, May 9,
1996]

§3.7 Notice of certification.

Whenever, in accordance with the
provisions of §3.1(c), a case is certified
to the Board, the alien or other party
affected shall be given notice of certifi-
cation. An Immigration Judge or Serv-
ice officer may certify a case only after
an initial decision has been made and
before an appeal has been taken. If it is
known at the time the initial decision
is rendered that the case will be cer-
tified, the notice of certification shall
be included in such decision and no fur-
ther notice of certification shall be re-

18

8 CFR Ch. | (1-1-97 Edition)

quired. If it is not known until after
the initial decision is rendered that the
case will be certified, the office of the
Service or the Immigration Court hav-
ing administrative control over the
record of proceeding shall cause a No-
tice of Certification to be served upon
the parties. In either case, the notice
shall inform the parties that the case
is required to be certified to the Board
and that they have the right to make
representations before the Board, in-
cluding the making of a request for
oral argument and the submission of a
brief. If either party desires to submit
a brief, it shall be submitted to the of-
fice of the Service or the Immigration
Court having administrative control
over the record of proceeding for trans-
mittal to the Board within the time
prescribed in §3.3(c). The case shall be
certified and forwarded to the Board by
the office of the Service or Immigra-
tion Court having administrative juris-
diction over the case upon receipt of
the brief, or upon the expiration of the
time within which the brief may be
submitted, or upon receipt of a written
waiver of the right to submit a brief.
The Board in its discretion may elect
to accept for review or not accept for
review any such certified case. If the
Board declines to accept a certified
case for review, the underlying decision
shall become final on the date the
Board declined to accept the case.

[61 FR 18907, Apr. 29, 1996]

§3.8 Fees.

(a) Appeal from decision of an Immigra-
tion Judge or motion within the jurisdic-
tion of the Board. Except as provided in
paragraph (c) of this section or when
filed by an officer of the Service, a No-
tice of Appeal to the Board of Immigra-
tion Appeals of Decision of Immigra-
tion Judge (Form EOIR-26) filed pursu-
ant to §3.3(a), or a motion related to
Immigration Judge proceedings that is
within the jurisdiction of the Board
and is filed directly with the Board
pursuant to §3.2(g), shall be accom-
panied by the fee specified in applica-
ble provisions of §103.7(b)(1) of this
chapter. Fees shall be paid by check or
money order payable to the “‘United
States Department of Justice.” Remit-
tances must be drawn on a bank or
other institution located in the United
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States and be payable in United States
currency. A remittance shall not sat-
isfy the fee requirements of this sec-
tion if the remittance is found
uncollectible.

(b) Appeal from decision of a Service of-
ficer or motion within the jurisdiction of
the Board. Except as provided in para-
graph (c) of this section, a Notice of
Appeal to the Board of Immigration
Appeals of Decision of District Director
(Form EOIR-29), or a motion related to
such a case filed under this part by any
person other than an officer of the
Service, filed directly with the Service
shall be accompanied by the appro-
priate fee specified, and remitted in ac-
cordance with the provisions of §103.7
of this chapter.

(c) Waiver of fees. The Board may, in
its discretion, authorize the prosecu-
tion of any appeal or any motion over
which the Board has jurisdiction with-
out payment of the required fee. In any
case in which an alien or other party
affected is unable to pay the fee fixed
for an appeal or motion, he or she shall
file with the Notice of Appeal (Form
EOIR-26 or Form EOIR-29) or motion,
an Appeal Fee Waiver Request, (Form
EOIR-26A). If the request does not es-
tablish the inability to pay the re-
quired fee, the appeal or motion will
not be deemed properly filed.

[61 FR 18907, Apr. 29, 1996]

Subpart B—Office of the Chief
Immigration Judge

§3.9 Chief Immigration Judge.

The Chief Immigration Judge shall
be reponsible for the general super-
vision, direction and scheduling of the
Immigration Judges in the conduct of
the various programs assigned to them.
This shall include:

(a) Establishment of operational poli-
cies;

(b) Evaluation of the performance of
Immigration Judge offices, making ap-
propriate reports and inspections and

taking corrective action where indi-

cated.

[48 FR 8040, Feb. 25, 1983]

§3.10 Immigration Judges.
Immigration Judges shall exercise

the powers and duties in this chapter
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regarding the conduct of exclusion and
deportation hearings and such other
proceedings which the Attorney Gen-
eral may assign them to conduct.

[48 FR 8040, Feb. 25, 1983]

§3.11 Administrative control offices.

Certain Immigration Judge offices
are administrative control offices.
These offices create and maintain
Record of Proceedings for assigned geo-
graphical areas. All documents and
correspondence pertaining to a Record
of Proceeding shall be filed with the
Immigration Court having administra-
tive control over that Record of Pro-
ceeding and shall not be filed with any
other Immigration Court. A list of ad-
ministrative control offices with their
assigned geographical areas will be
made available to the public at any Im-
migration Court.

[52 FR 2942, Jan. 29, 1987, as amended at 60
FR 34090, June 30, 1995]

Subpart C—Rules of Procedure for
Immigration Judge Proceedings

SOURCE: 52 FR 2936, Jan. 29, 1987, unless
otherwise noted.

§3.12 Scope of rules.

These rules are promulgated to assist
in the expeditious, fair, and proper res-
olution of matters coming before Im-
migration Judges. Except where spe-
cifically stated, these rules apply to all
matters before Immigration Judges, in-
cluding, but not limited to, deporta-
tion, exclusion, bond, rescission, depar-
ture control proceedings, and discipli-
nary proceedings under 8 CFR 292.3.

[57 FR 11571, Apr. 6, 1992]

§3.13 Definitions.

As used in this subpart:

Administrative Control means custo-
dial responsibility for the Record of
Proceeding as specified in 8 CFR 3.11.

Charging document means the written
instrument which initiates a proceed-
ing before an Immigration Judge in-
cluding an Order to Show Cause, a No-
tice to Applicant for Admission De-
tained for Hearing before Immigration
Judge, and a Notice of Intention to Re-
scind and Request for hearing by Alien.
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Filing means the actual receipt of a
document by the appropriate Immigra-
tion Court.

Service means physically presenting
or mailing a document to the appro-
priate party or parties; however, if the
document to be served is the Order to
Show Cause or the Notice of Deporta-
tion Hearing, such document shall be
served in person to the alien, or by cer-
tified mail to the alien or the alien’s
attorney.

[57 FR 11571, Apr. 6, 1992, as amended at 59
FR 1899, Jan. 13, 1994; 60 FR 34089, June 30,
1995]

§3.14 Jurisdiction and commencement
of proceedings.

(a) Jurisdiction vests, and proceed-
ings before an Immigration Judge com-
mence, when a charging document is
filed with the Immigration Court by
the Service, except for bond proceed-
ings as provided in 8 CFR 3.19 and 8
CFR 242.2(b). When a charging docu-
ment is filed, a certificate of service
that indicates the Immigration Court
in which the charging document is filed
must be served upon the opposing
party pursuant to 8 CFR 3.32.

(b) When an Immigration Judge has
jurisdiction over an underlying pro-
ceeding, sole jurisdiction over applica-
tions for asylum shall lie with the Im-
migration Judge.

[57 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995]

§3.15 Contents of the order to show
cause and notification of change of
address.

(@) In the Order to Show Cause, the
Service shall provide the following ad-
ministrative information to the Execu-
tive Office for Immigration Review.
Omission of any of these items shall
not provide the alien with any sub-
stantive or procedural rights:

(1) The alien’s names and any known
aliases;

(2) The alien’s address;

(3) The alien’s registration number,
with any lead alien registration num-
ber with which the alien is associated;

(4) The alien’s alleged nationality
and citizenship;

(5) The language that the alien un-
derstands;
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(b) The Order to Show Cause must
also include the following information:

(1) The nature of the proceedings
against the alien;

(2) The legal authority under which
the proceedings are conducted;

(3) The acts or conduct alleged to be
in violation of law;

(4) The charges against the alien and
the statutory provisions alleged to
have been violated;

(5) Notice that the alien may be rep-
resented, at no cost to the government,
by counsel or other representative au-
thorized to appear pursuant to 8 CFR
292.1;

(6) The address of the Immigration
Court where the Service will file the
Order to Show Cause; and

(7) A statement that the alien must
advise the Immigration Court having
administrative control over the Record
of Proceeding of his or her current ad-
dress and telephone number and a
statement that failure to provide such
information may result in an in
absentia hearing in accordance with
§3.26.

(c) Address and telephone number. (1) If
the alien’s address is not provided on
the Order to Show Cause, or if the ad-
dress on the Order is incorrect, the
alien must provide to the Immigration
Court where the Order to Show Cause
has been filed, within five days of serv-
ice of the Order, a written notice of an
address and telephone number at which
the alien can be contacted, on Form
EOIR-33, change of address form.

(2) Within five working days of any
change of address, the alien must pro-
vide written notice of the change of ad-
dress on Form EOIR-33, change of ad-
dress form to the Immigration Court
where the Order to Show Cause has
been filed, or if venue has been
changed, to the Immigration Court to
which venue has been changed.

(3) The information required by para-
graphs (c)(1) and (c)(2) of this section
shall include, where applicable, the
alien’s name, alien registration num-
ber, the old address and telephone
number, the new address and telephone
number, and the effective date of
change.

[57 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995]
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§3.16 Representation.

(@) The government may be rep-
resented in proceedings before an Im-
migration Judge.

(b) The respondent/applicant may be
represented in proceedings before an
Immigration Judge by an attorney or
other representative of his or her
choice in accordance with 8 CFR part
292, at no expense to the government.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§3.17 Appearances.

(a) In any proceeding before an Immi-
gration Judge in which the respondent/
applicant is represented, the attorney
or representative shall file a Notice of
Appearance on the appropriate EOIR
form with the Immigration Court and
shall serve a copy of the Notice of Ap-
pearance on the Service as required by
8 CFR 3.32(a). Such Notice of Appear-
ance must be filed and served even if a
separate Notice of Appearance(s) has
previously been filed with the Service
for appearance(s) before the Service.

(b) Withdrawal or substitution of an
attorney or representative may be per-
mitted by an Immigration Judge dur-
ing proceedings only upon oral or writ-
ten motion submitted without fee.

[57 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995]

§3.18 Scheduling of cases.

All cases shall be scheduled by the
Immigration Court. The Immigration
Court shall be responsible for providing
notice of the time, place, and date of
the hearing to the government and re-
spondent/applicant.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34089, June 30, 1995]

§3.19 Custody/bond.

(a) Custody and bond determinations
made by the service pursuant to part
242 of this chapter may be reviewed by
an Immigration Judge pursuant to part
242 of this chapter.

(b) Application for an initial bond re-
determination by a respondent, or his
or her attorney or representative, may
be made orally, in writing, or, at the
discretion of the Immigration Judge,
by telephone.
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(c) Applications for the exercise of
authority to review bond determina-
tions shall be made to one of the fol-
lowing offices, in the designated order:

(1) If the respondent is detained, to
the Immigration Court having jurisdic-
tion over the place of detention;

(2) To the Immigration Court having
administrative control over the case;
or

(3) To the Office of the Chief Immi-
gration Judge for designation of an ap-
propriate Immigration Court.

(d) Consideration by the Immigration
Judge of an application or request of a
respondent regarding custody or bond
under this section shall be separate and
apart from, and shall form no part of,
any deportation hearing or proceeding.
The determination of the Immigration
Judge as to custody status or bond may
be based upon any information that is
available to the Immigration Judge or
that is presented to him or her by the
alien or the Service.

(e) After an initial bond redetermina-
tion, a request for a subsequent bond
redetermination shall be made in writ-
ing and shall be considered only upon a
showing that the alien’s circumstances
have changed materially since the
prior bond redetermination.

(f) The determination of an Immigra-
tion Judge with respect to custody sta-
tus or bond redetermination shall be
entered on the appropriate form at the
time such decision is made and the par-
ties shall be informed orally or in writ-
ing of the reasons for the decision. An
appeal from the determination by an
Immigration Judge may be taken to
the Board of Immigration Appeals pur-
suant to §3.38.

(9) While any proceeding is pending
before the Executive Office for Immi-
gration Review, the Service shall im-
mediately advise the Immigration
Court having administrative control
over the Record of Proceeding of a
change in the respondent/applicant’s
custody location or of release from
Service custody, or subsequent taking
into Service custody, of a respondent/
applicant. This notification shall be in
writing and shall state the effective
date of the change in custody location
or status, and the respondent/appli-
cant’s current fixed street address, in-
cluding zip code.
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(h) An alien in deportation proceed-
ings who has been convicted of an ag-
gravated felony shall not be released
from custody on bond or other condi-
tions. Nevertheless, an alien who has
been lawfully admitted to the United
States and who establishes to the satis-
faction of the Immigration Judge that
the alien is not a threat to the commu-
nity and that the alien is likely to ap-
pear at any scheduled hearings, may be
released on bond or other conditions
designed to guarantee such appearance.

[57 FR 11571, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995]

§3.20 Change of venue.

(a) Venue shall lie at the Immigra-
tion Court where the charging docu-
ment is filed pursuant to 8 CFR 3.14.

(b) The Immigration Judge, for good
cause, may change venue only upon
motion by one of the parties, after the
charging document has been filed with
the Immigration Court. The Immigra-
tion Judge may grant a change of
venue only after the other party has
been given notice and an opportunity
to respond to the motion to change
venue.

(¢) No change of venue shall be grant-
ed without identification of a fixed
street address, including city, state
and ZIP code, where the respondent/ap-
plicant may be reached for further
hearing notification.

[57 FR 11572, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995]

§3.21 Pre-hearing conferences and

statement.

(a) Pre-hearing conferences may be
scheduled at the discretion of the Im-
migration Judge. The conference may
be held to narrow issues, to obtain stip-
ulations between the parties, to ex-
change information voluntarily, and
otherwise to simplify and organize the
proceeding.

(b) The Immigration Judge may
order any party to file a pre-hearing
statement of position that may in-
clude, but is not limited to: A state-
ment of facts to which both parties
have stipulated, together with a state-
ment that the parties have commu-
nicated in good faith to stipulate to
the fullest extent possible; a list of pro-
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posed witnesses and what they will es-
tablish; a list of exhibits, copies of ex-
hibits to be introduced, and a state-
ment of the reason for their introduc-
tion; the estimated time required to
present the case; and, a statement of
unresolved issues involved in the pro-
ceedings.

(c) If submission of a pre-hearing
statement is ordered under paragraph
(b) of this section, an Immigration
Judge also may require both parties, in
writing prior to the hearing, to make
any evidentiary objections regarding
matters contained in the pre-hearing
statement. If objections in writing are
required but not received by the date
for receipt set by the Immigration
Judge, admission of all evidence de-
scribed in the pre-hearing statement
shall be deemed unopposed.

[57 FR 11572, Apr. 6, 1992]

§3.22

Any person acting as an interpreter
in a hearing shall swear or affirm to in-
terpret and translate accurately, un-
less the interpreter is an employee of
the United States Government, in
which event no such oath or affirma-
tion shall be required.

Interpreters.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§3.23 Motions.

(a) Pre-decision motions. Unless other-
wise permitted by the Immigration
Judge, motions submitted prior to the
final order of an Immigration Judge
shall be in writing and shall state, with
particularity the grounds therefore,
the relief sought, and the jurisdiction.
The Immigration Judge may set and
extend time limits for the making of
motions and replies thereto. A motion
shall be deemed unopposed unless time-
ly response is made.

(b) Reopening/Reconsideration. (1) The
Immigration Judge may upon his or
her own motion, or upon motion of the
trial attorney or the alien, reopen or
reconsider any case in which he or she
has made a decision, unless jurisdiction
in the case is vested in the Board of
Immigration Appeals under part 3 of
this chapter. If the Immigration Judge
is unavailable or unable to adjudicate
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the motion to reopen, the Chief Immi-
gration Judge or his delegate shall re-
assign such motion to another Immi-
gration Judge. Motions to reopen or re-
consider a decision of the Immigration
Judge must filed with the Immigration
Court having administrative control
over the record of proceeding. Such
motions shall comply with applicable
provisions of 8 CFR 208.4, 208.19, and
242.22. The Immigration Judge may set
and extend time limits for replies to
motions to reopen or reconsider. A mo-
tion shall be deemed unopposed unless
timely response is made. A motion to
reconsider shall state the reasons for
the motion and shall be supported by
pertinent authority. Any motion to re-
open for the purpose of acting on an ap-
plication for relief must be accom-
panied by the appropriate application
for relief and all supporting documents.

(2) Upon request by an alien in con-
junction with a motion to reopen or a
motion to reconsider, the Immigration
Judge may stay the execution of a final
order of deportation or exclusion. The
filing of a motion to reopen pursuant
to the provisions of paragraph (b)(4)(iii)
of this section shall stay the deporta-
tion of the alien pending decision on
the motion and the adjudication of any
properly filed administrative appeal.

(3) A motion to reconsider must be
filed within 30 days after the date on
which the decision for which reconsid-
eration is being sought was rendered,
or on or before July 31, 1996, whichever
is later. A party may file only one mo-
tion to reconsider any given decision
and may not seek reconsideration of a
decision denying a previous motion to
reconsider.

(4) A motion to reopen will not be
granted unless the Immigration Judge
is satisfied that evidence sought to be
offered is material and was not avail-
able and could not have been discov-
ered or presented at the hearing. A mo-
tion to reopen will not be granted for
the purpose of providing the alien an
opportunity to apply for any form of
discretionary relief if the alien’s rights
to make such application were fully ex-
plained to him or her by the Immigra-
tion Judge and he or she was afforded
an opportunity to apply at the hearing,
unless the relief is sought on the basis
of circumstances that have arisen sub-
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sequent to the hearing. Subject to the
other requirements and restrictions of
this section, and notwithstanding the
provisions in 1.1(p) of this chapter, a
motion to reopen proceedings for con-
sideration or further consideration of
an application for relief under section
212(c) of the Act (8 U.S.C. 1182(c)) may
be granted if the alien demonstrates
that he or she was statutorily eligible
for such relief prior to the entry of the
administratively final order of deporta-
tion.

(i) Except as provided in paragraph
(b)(4)(i1) of this section, a party may
file only one motion to reopen proceed-
ings (whether before the Board or the
Immigration Judge) and that motion
must be filed not later than 90 after the
date on which the final administrative
decision was rendered in the proceeding
sought to be reopened, or on or before
September 30, 1996, whichever is later.

(ii) The time and numerical limita-
tions set forth in paragraph (b)(4)(i) of
this section shall not apply to a motion
to reopen filed pursuant to the provi-
sions of paragraph (b)(4)(iii) of this sec-
tion, or to a motion to reopen proceed-
ings to apply or reapply for asylum or
for withholding of deportation based on
changed circumstances, which arise
subsequent to the conclusion of pro-
ceedings, in the country of nationality
or in the country to which deportation
has been ordered, or to a motion to re-
open agreed upon by all parties and
jointly filed.

(iii) A motion to reopen deportation
proceedings to rescind an order of de-
portation entered in absentia must be
filed:

(A) Within 180 days after the date of
the order of deportation. The motion
must demonstrate that the failure to
appear was because of exceptional cir-
cumstances beyond the control of the
alien (e.g., serious illness of the alien
or death of an immediate relative of
the alien, but not including less com-
pelling circumstances); or

(B) At any time if the alien dem-
onstrates that the alien did not receive
notice in accordance with subsection
242B(a)(2) of the Act (8 U.S.C.
1252b(a)(2)) and notice was required
pursuant to such subsection; or the
alien demonstrates that the alien was
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in federal or state custody and did not
appear through no fault of the alien.

(iv) A motion to reopen exclusion
hearings on the basis that the Immi-
gration Judge improperly entered an
order of exclusion in absentia must be
supported by evidence that the alien
had reasonable cause for his failure to
appear.

[52 FR 2936, Jan. 29, 1987, as amended at 55
FR 30680, July 27, 1990. Redesignated at 57 FR
11571, Apr. 6, 1992, as amended at 60 FR 34089,
June 30, 1995; 61 FR 18908, Apr. 29, 1996; 61 FR
19976, May 3, 1996; 61 FR 21228, May 9, 1996]

8§3.24 Fees pertaining to matters with-
in the jurisdiction of the Immigra-
tion Judge.

Unless waived by the Immigration
Judge, any fee pertaining to a matter
within the jurisdiction of the Immigra-
tion Judge shall be remitted in accord-
ance with the provisions of §103.7 of
this chapter. Any such fee may be
waived by the Immigration Judge upon
a showing that the respondent/appli-
cant is incapable of paying the fees be-
cause of indigency. A properly executed
affidavit or unsworn declaration made
pursuant to 28 U.S.C. 1746 by the re-
spondent/applicant must accompany
the request for waiver of fees and shall
substantiate the indigency of the re-
spondent/application.

[61 FR 18908, Apr. 29, 1996]

§3.25 Waiver of presence of the par-
ties.

(a) Good cause shown. The Immigra-
tion Judge may, for good cause, waive
the presence of a respondent/applicant
at the hearing when the alien is rep-
resented or when the alien is a minor
child at least one of whose parents or
whose legal guardian is present. In ad-
dition, in absentia hearings may be held
pursuant to sections 1252(b) and
1252b(c) of title 8, United States Code
with or without representation.

(b) Stipulated request for order; waiver
of hearing. Notwithstanding any other
provision of this chapter, upon the
written request of the respondent/ap-
plicant and upon concurrence of the
government, the Immigration Judge
may conduct hearings in the absence of
the parties and enter an order of depor-
tation or exclusion on the written
record if the Immigration Judge deter-
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mines, upon a review of the charging
document, stipulation document, and
supporting documents, if any, that a
represented respondent/applicant vol-
untarily, knowingly, and intelligently
entered into a stipulated request for an
order of deportation or exclusion. The
stipulation document shall include:

(1) An admission that all factual alle-
gations contained in the charging doc-
ument are true and correct as written;

(2) A concession of deportability or
excludability as charged;

(3) A statement that the respondent/
applicant makes no application for re-
lief from deportation or exclusion, in-
cluding, but not limited to, voluntary
departure, asylum, adjustment of sta-
tus, registry, de novo review of a ter-
mination of conditional resident sta-
tus, de novo review of a denial or rev-
ocation of temporary protected status,
relief under 8 U.S.C. 1182(c), suspension
of deportation, or any other possible
relief under the Act;

(4) A designation of a country for de-
portation under 8 U.S.C. 1253(a);

(5) A concession to the introduction
of the written statements of the re-
spondent/applicant as an exhibit to the
record or proceedings;

(6) A statement that the attorney/
representative has explained the con-
sequences of the stipulated request to
the respondent/applicant and that the
respondent/applicant enters the request
voluntarily, knowingly and intel-
ligently;

(7) A statement that the respondent/
applicant will accept a written order
for his or her deportation or exclusion
as a final disposition of the proceed-
ings; and

(8) A waiver of appeal of the written
order of deportation or exclusion.

The stipulated request and required
waivers shall be signed on behalf of the
government and by both the respond-
ent/applicant and his or her attorney
or other representative qualified under
part 292 of this chapter. The attorney
or other representative shall file a No-
tice of Appearance in accordance with
§3.16(b) of this part.

(c) Telephonic or video electronic media
hearing. An Immigration Judge may
conduct hearings via video electronic
media or by telephonic media in any
proceeding under 8 U.S.C. 1226, 1252, or
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1256, except that contested full evi-
dentiary hearings on the merits may be
conducted by telephonic media only
with the consent of the alien.

[60 FR 26353, May 17, 1995]

§3.26

(@) In any exclusion proceeding be-
fore an Immigration Judge in which
the applicant fails to appear, the Immi-
gration Judge shall conduct an in
absentia hearing if the Immigration
Judge is satisfied that notice of the
time and place of the proceeding was
provided to the applicant on the record
at a prior hearing or by written notice
to the applicant or to the applicant’s
counsel of record on the charging docu-
ment or at the most recent address in
the Record of Proceeding.

(b) In any deportation proceeding be-
fore an Immigration Judge in which
the respondent fails to appear, the Im-
migration Judge shall order the re-
spondent deported in absentia if: (1) The
Service establishes by clear, unequivo-
cal and convincing evidence that the
respondent is deportable; and (2) the
Immigration Judge is satisfied that
written notice of the time and place of
the proceedings and written notice of
the consequences of failure to appear,
as set forth in section 242B(c) of the
Act (8 U.S.C. 1252b(c)), were provided to
the respondent in person or were pro-
vided to the respondent or the respond-
ent’s counsel of record, if any, by cer-
tified mail.

(c) Written notice to the respondent
at the most recent address contained in
the Record of Proceeding shall be con-
sidered sufficient for purposes of this
section. If the respondent fails to pro-
vide his or her address as required
under §3.15(c), no written notice shall
be required for an Immigration Judge
to proceed with an in absentia hearing.
This subsection shall not apply in the
event that the Immigration Judge
waives the appearance of an alien
under §3.25.

[59 FR 1899, Jan. 13, 1994]

In absentia hearings.

§3.27 Public access to hearings.

All hearings, other than exclusion
hearings, shall be open to the public
except that:
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(a) Depending upon physical facili-
ties, the Immigration Judge may place
reasonable limitations upon the num-
ber in attendance at any one time with
priority being given to the press over
the general public;

(b) For the purpose of protecting wit-
nesses, parties, or the public interest,
the Immigration Judge may limit at-
tendance or hold a closed hearing.

(c) In a proceeding before an Immi-
gration Judge pursuant to section
216(c)(4) of the Act concerning an
abused alien spouse or an abused child,
the Record of Proceeding and the hear-
ing shall be closed to the public, unless
the abused alien spouse or abused child
agrees that the hearing and the Record
of Proceeding shall be open to the pub-
lic. In the case of an abused child, the
Immigration Judge may decide if the
hearing and Record of Proceeding shall
be open.

[52 FR 2936, Jan. 29, 1987. Redesignated and
amended at 57 FR 11571, 11572, Apr. 6, 1992]

§3.28 Recording equipment.

The only recording equipment per-
mitted in the proceeding will be the
equipment used by the Immigration
Judge to create the official record. No
other photographic, video, electronic,
or similar recording device will be per-
mitted to record any part of the pro-
ceeding.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§3.29 Continuances.

The Immigration Judge may grant a
motion for continuance for good cause
shown.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§3.30 Additional charges in deporta-
tion hearings.

At any time during the proceeding,
additional or substituted charges of de-
portability and/or factual allegations
may be lodged by the Service in writ-
ing. The respondent shall be served
with a copy of these additional charges
and allegations and may be given a rea-
sonable continuance to respond there-
to.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]
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8§3.31 Filing documents and applica-
tions.

(a) All documents and applications
that are to be considered in a proceed-
ing before an Immigration Judge must
be filed with the Immigration Court
having administrative control over the
Record of Proceeding.

(b) Except as provided in 8 CFR
242.17(e), all documents or applications
requiring the payment of a fee must be
accompanied by a fee receipt from the
Service or by an application for a waiv-
er of fees pursuant to 8 CFR 3.24. Ex-
cept as provided in §3.8(a) and (c), any
fee relating to Immigration Judge pro-
ceedings shall be paid to, and accepted
by, any Service office authorized to ac-
cept fees for other purposes pursuant
to §103.7(a) of this chapter.

(c) The Immigration Judge may set
and extend time limits for the filing of
applications and related documents
and responses thereto, if any. If an ap-
plication or document is not filed with-
in the time set by the Immigration
Judge, the opportunity to file that ap-
plication or document shall be deemed
waived.

[57 FR 11572, Apr. 6, 1992, as amended at 60
FR 34089, June 30, 1995; 61 FR 18908, Apr. 29,
1996; 61 FR 19976, May 3, 1996; 61 FR 21228,
May 9, 1996; 61 FR 46374, Sept. 3, 1996]

§3.32 Service and size of documents.

(a) Except in in absentia hearings, a
copy of all documents (including pro-
posed exhibits or applications) filed
with or presented to the Immigration
Judge shall be simultaneously served
by the presenting party on the oppos-
ing party or parties. Such service shall
be in person or by first class mail to
the most recent address contained in
the Record of Proceeding. A certifi-
cation showing service on the opposing
party or parties on a date certain shall
accompany any filing with the Immi-
gration Judge unless service is made on
the record during the hearing. Any doc-
uments or applications not containing
such certification will not be consid-
ered by the Immigration Judge unless
service is made on the record during a
hearing.

(b) Unless otherwise permitted by the
Immigration Judge, all written mate-
rial presented to Immigration Judges
including offers of evidence, cor-

26

8 CFR Ch. | (1-1-97 Edition)

respondence, briefs, memoranda, or
other documents must be submitted on
812" x 11" size paper. The Immigration
Judge may require that exhibits and
other written material presented be in-
dexed, paginated, and that a table of
contents be provided.

[52 FR 2936, Jan. 29, 1987. Redesignated and
amended at 57 FR 11571, 11572, Apr. 6, 1992]

§3.33 Translation of documents.

Any foreign language document of-
fered by a party in a proceeding shall
be accompanied by an English language
translation and a certification signed
by the translator that must be printed
legibly or typed. Such certification
must include a statement that the
translator is competent to translate
the document, and that the translation
is true and accurate to the best of the
translator’s abilities.

[59 FR 1900, Jan. 13, 1994]

§3.34 Testimony.

Testimony of witnesses appearing at
the hearing shall be under oath or af-
firmation.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§3.35 Depositions.

(a) If an Immigration Judge is satis-
fied that a witness is not reasonably
available at the place of hearing and
that said witness’ testimony or other
evidence is essential, the Immigration
Judge may order the taking of deposi-
tion either at his or her own instance
or upon application of a party.

(b) Such order shall designate the of-
ficial by whom the deposition shall be
taken, may prescribe and limit the
content, scope, or manner of taking the
deposition, and may direct the produc-
tion of documentary evidence. The Im-
migration Judge may also issue a sub-
poena in the event of the refusal or
willful failure of a witness within the
United States to appear, give testi-
mony, or produce documentary evi-
dence after due notice.

(c) The witness and all parties shall
be notified as to the time and place of
the deposition by the official des-
ignated to conduct the deposition.
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(d) Testimony shall be given under
oath or affirmation and shall be re-
corded verbatim.

(e) The official presiding at the tak-
ing of the deposition shall note but not
rule upon objections, and shall not
comment on the admissibility of evi-
dence or on the credibility and de-
meanor of the witness.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§3.36 Record of proceeding.

The Immigration Court shall create
and control the Record of Proceeding.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34089, June 30, 1995]

§3.37 Decisions.

(a) A decision of the Immigration
Judge may be rendered orally or in
writing. If the decision is oral, it shall
be stated by the Immigration Judge in
the presence of the parties and a
memorandum summarizing the oral de-
cision shall be served on the parties. If
the decision is in writing, it shall be
served on the parties by first class mail
to the most recent address contained in
the Record of Proceeding or by per-
sonal service.

(b) A written copy of the decision
will not be sent to an alien who has
failed to provide a written record of an
address.

[57 FR 11573, Apr. 6, 1992, as amended at 59
FR 1900, Jan. 13, 1994]

§3.38 Appeals.

(a) Decisions of Immigration Judges
may be appealed to the Board of Immi-
gration Appeals as authorized by 8 CFR
3.1(b).

(b) The Notice of Appeal to the Board
of Immigration Appeals of Decision of
Immigration Judge (Form EOIR-26)
shall be filed directly with the Board of
Immigration Appeals within 30 cal-
endar days after the stating of an Im-
migration Judge’s oral decision or the
mailing of an Immigration Judge’s
written decision. If the final date for
filing falls on a Saturday, Sunday, or
legal holiday, this appeal time shall be
extended to the next business day. A
Notice of Appeal (Form EOIR-26) may
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not be filed by any party who has
waived appeal.
(c) The date of filing of the Notice of

Appeal (Form EOIR-26) shall be the
date the Notice is received by the
Board.

(d) A Notice of Appeal (Form EOIR-
26) must be accompanied by the appro-
priate fee or by an Appeal Fee Waiver
Request (Form EOIR-26A). If the fee is
not paid or the Appeal Fee Waiver Re-
quest (Form EOIR-26A) is not filed
within the specified time period indi-
cated in paragraph(b) of this section,
the appeal will not be deemed properly
filed and the decision of the Immigra-
tion Judge shall be final to the same
extent as though no appeal had been
taken.

(e) Within five working days of any
change of address, an alien must pro-
vide written notice of the change of ad-
dress on Form EOIR-33 to the Board.
Where a party is represented, the rep-
resentative should also provide to the
Board written notice of any change in
the representative’s business mailing
address.

(f) Briefs may be filed by both parties
pursuant to 8 CFR 3.3(c).

(g) In any proceeding before the
Board wherein the respondent/appli-
cant is represented, the attorney or
representative shall file a notice of ap-
pearance on the appropriate form.
Withdrawal or substitution of an attor-
ney or representative may be per-
mitted by the Board during proceed-
ings only upon written motion submit-
ted without fee.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34089, June 30, 1995; 61 FR 18908, Apr. 29, 1996]

§3.39 Finality of decision.

Except when certified to the Board,
the decision of the Immigration Judge
becomes final upon waiver of appeal or
upon expiration of the time to appeal if
no appeal is taken whichever occurs
first.

[52 FR 2936, Jan. 29, 1987. Redesignated and
amended at 57 FR 11571, 11573, Apr. 6, 1992]
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§3.40 Local operating procedures.

An Immigration Court having admin-
istrative control over Records of Pro-
ceedings may establish local operating
procedures, provided that:

(a) Such operating procedure(s) shall
not be inconsistent with any provision
of this chapter;

(b) A majority of the judges of the
local Immigration Court shall concur
in writing therein; and

(c) The Chief Immigration Judge has
approved the proposed operating proce-
dure(s) in writing.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992, as amended at 60 FR
34090, June 30, 1995]

§3.41 Evidence of criminal conviction.

In any proceeding before an Immigra-
tion Judge,

(a) Any of the following documents
or records shall be admissible as evi-
dence in proving a criminal conviction:

(1) A record of judgment and convic-
tion;

(2) A record of plea, verdict and sen-
tence;

(3) A docket entry from court records
that indicates the existence of a con-
viction;

(4) Minutes of a court proceeding or a
transcript of a hearing that indicates
the existence of a conviction;

(5) An abstract of a record of convic-
tion prepared by the court in which the
conviction was entered, or by a state
official associated with the state’s re-
pository of criminal justice records,
that indicates the following: The
charge or section of law violated, the
disposition of the case, the existence
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and date of conviction, and the sen-
tence;

(6) Any document or record prepared
by, or under the direction of, the court
in which the conviction was entered
that indicates the existence of a con-
viction.

(b) Any document or record of the
types specified in paragraph (a) of this
section may be submitted if it complies
with the requirement of §287.6(a) of
this chapter, or a copy of any such doc-
ument or record may be submitted if it
is attested in writing by an immigra-
tion officer to be a true and correct
copy of the original.

(¢) Any record of conviction or ab-
stract that has been submitted by elec-
tronic means to the Service from a
state or court shall be admissible as
evidence to prove a criminal conviction
if it:

(1) Is certified by a state official as-
sociated with the state’s repository of
criminal justice records as an official
record from its repository or by a court
official from the court in which convic-
tion was entered as an official record
from its repository. Such certification
may be by means of a computer-gen-
erated signature and statement of au-
thenticity; and,

(2) Is certified in writing by a Service
official as having been received elec-
tronically from the state’s record re-
pository or the court’s record reposi-
tory.

(d) Any other evidence that reason-
ably indicates the existence of a crimi-
nal conviction may be admissible as
evidence thereof.

[58 FR 38953, July 21, 1993]
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SUBCHAPTER B—IMMIGRATION REGULATIONS

PART 100—STATEMENT OF
ORGANIZATION

Sec.

100.1 Introduction.

100.2 Organization and functions.

100.3 Places where, and methods whereby,
information may be secured or submit-
tals or requests made.

100.4 Field Offices.

100.5 Regulations.

100.6 Rule making.

100.7 OMB control numbers assigned to in-
formation collections.

AUTHORITY: 8 U.S.C. 1103; 8 CFR part 2.

SOURCE: 32 FR 9616, July 4, 1967, unless oth-
erwise noted.

§100.1 Introduction.

The following sections describe the
organization of the Immigration and
Naturalization Service, including
statements of delegations of final au-
thority, indicate the established places
at which, and methods whereby, the
public may secure information, direct
attention to the regulations relating to
the general course and method by
which its functions are channeled and
determined, and to display OMB con-
trol numbers assigned to the informa-
tion collection requirements of the
Service. Part 103 of this chapter sets
forth the procedures governing the
availability of Service opinions, orders,
and records.

[48 FR 37201, Aug. 17, 1983]

§100.2 Organization and functions.

(a) Office of the Commissioner. The At-
torney General has delegated to the
Commissioner, the principal officer of
the Immigration and Naturalization
Service, authority to administer and
enforce the Immigration and National-
ity Act and all other laws relating to
immigration, naturalization, and na-
tionality as prescribed and limited by
28 CFR 0.105.

(1) Office of the General Counsel. Head-
ed by the General Counsel, the office
provides legal advice to the Commis-
sioner, the Deputy Commissioner, and
staff; prepares legislative reports; as-
sists in litigation; prepares briefs and
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other legal memoranda when nec-
essary; directs the activities of the re-
gional counsel; oversees the profes-
sional activities of all Service attor-
neys assigned to field offices; and,
makes recommendations on all person-
nel matters involving Service attor-
neys.

(2) Office of Congressional Relations.
Headed by the Director of Congres-
sional Relations, the office is respon-
sible for establishing and maintaining
effective liaison with the Congress, De-
partment of Justice, and other agen-
cies on such matters as bills, mark-ups,
hearings, and Congressional inquiries.

(3) Office of Public Affairs. Headed by
the Director of Public Affairs, the of-
fice is responsible for establishing and
maintaining public affairs policy, serv-
ing as liaison with various constituent
communities (intergovernmental, pub-
lic, news organization, etc.) to commu-
nicate Service initiatives, such as nat-
uralization and employer education,
and producing public information prod-
ucts.

(4) Office of Internal Audit. Headed by
the Director of Internal Audit, the of-
fice promotes economy, efficiency, and
effectiveness within the Service by
managing the Service’s systems for re-
solving alleged mismanagement and
misconduct by Service employees; re-
viewing and evaluating the efficiency
and effectiveness of Service operations
and programs; collecting and analyzing
data to identify patterns of deficiencies
or other weaknesses warranting inves-
tigative or audit follow-up; making
recommendations on disciplinary poli-
cies and procedures of the Service;
overseeing Service systems to elimi-
nate fraud, waste, and abuse in the
workplace; and acting as the Service’s
liaison with outside audit/inspection
agencies. These duties are executed in
coordination with other components of
the Service and other Department of
Justice components.

(b) Office of the Deputy Commissioner.
Headed by the Deputy Commissioner,
the office is authorized to exercise all
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power and authority of the Commis-
sioner unless any such power or au-
thority is required by law to be exer-
cised by the Commissioner personally.
The Deputy Commissioner advises and
assists the Commissioner in formulat-
ing and implementing Service policies
and programs, and provides supervision
and direction to all organizational
units of the Service. The Deputy Com-
missioner also performs such other du-
ties as may be assigned from time-to-
time by the Commissioner. In addition,
the Deputy Commissioner supervises
the four Executive Associate Commis-
sioners for Programs, Field Operations,
Policy and Planning, and Management.

(c) Office of the Executive Associate
Commissioner for Programs—(1) General.
(i) Headed by the Executive Associate
Commissioner for Programs, the office
is responsible for policy development
and review as well as integration of the
Service’s enforcement and examina-
tions programs. This office has primary
responsibility for the planning, over-
sight, and advancement of programs
engaged in interpretation of the immi-
gration and nationality laws and the
development of regulations to assist in
activities, including:

(A) The granting of benefits and
privileges to those qualified to receive
them,;

(B) Withholding of benefits from
those ineligible;

(C) Control of the borders and preven-
tion of illegal entry into the United
States;

(D) Detection, apprehension, deten-
tion, and removal of illegal aliens; and

(E) Enforcement of employer sanc-
tions and other provisions of immigra-
tion-related law.

(i) In addition to overseeing enforce-
ment and examination policy matters,
the Office of Programs is also respon-
sible for immigration records. The Ex-
ecutive Associate Commissioner for
Programs promulgates policy, provides
direction and supervises the activities
of the Offices of Enforcement and Ex-
aminations.

(2) Office of Enforcement. Headed by
the Associate Commissioner for En-
forcement, the office is responsible for
the planning, oversight, and advance-
ment of enforcement programs engaged
in interpretation of the immigration
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and nationality laws, and the develop-
ment of Service policies to assist en-
forcement activities. The Associate
Commissioner for Enforcement di-
rectly supervises the Headquarters:

(i) Border Patrol Division;

(ii) Investigations Division;

(iii) Detention and Deportation Divi-
sion;

(iv) Intelligence Division; and

(v) Asset Forfeiture Office.

(3) Office of Examinations. Headed by
the Associate Commissioner for Exami-
nations, the office is responsible for the
planning, oversight, and advancement
of examinations programs engaged in
interpretation of the immigration and
nationality laws, and the development
of Service policies to assist examina-
tions activities. The Office of Examina-
tions is also responsible for all district
and service center records and all
records operations, except records pol-
icy. The Associate Commissioner for
Examinations directly supervises the
Headquarters:

(i) Adjudications and Nationality Di-
vision;

(ii) Inspections Division;

(iii) Service Center Operations Divi-
sion;

(iv) Records Division; and

(v) Administrative Appeals Office.

(d) Office of the Executive Associate
Commissioner for Field Operations—(1)
General. (i) Headed by the Executive
Associate Commissioner for Field Op-
erations, the office is responsible for
implementing policies related to the
Service’s field operations. This office
has primary responsibility for over-
sight and coordination of all field oper-
ations relating to the administration
of immigration law, including:

(A) The granting of benefits and
privileges to those qualified to receive
them;

(B) Withholding of benefits from
those ineligible;

(C) Control of the borders and preven-
tion of illegal entry into the United
States;

(D) Detection, apprehension, deten-
tion, and removal of illegal aliens;

(E) Enforcement of employer sanc-
tions and other provisions of immigra-
tion-related law; and

(F) Refugee processing, adjudication
of relative applications/petitions filed
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by citizens and legal permanent resi-
dents, and overseas deterrence of alien
smuggling and fraud activities.

(ii) The Executive Associate Commis-
sioner for Field Operations provides di-
rection to, and supervision of, the
three Regional Directors (Eastern,
Central, and Western), and the Direc-
tor, International Affairs.

(2) Offices of the Regional Directors. (i)
General. Headed by regional directors,
these offices are responsible for direct-
ing all aspects of the Service’s field op-
erations within their assigned geo-
graphic areas of activity. The regional
directors provide general guidance and
supervision to:

(A) Service districts within their re-
gions; and

(B) Border
their regions.

(ii) Service districts. Headed by district
directors, who may be assisted by dep-
uty district directors, these offices are
responsible for the administration and
enforcement of the Act and all other
laws relating to immigration and natu-
ralization within their assigned geo-
graphic areas of activity, unless any
such power and authority is either re-
quired to be exercised by higher au-
thority or has been exclusively dele-
gated to another immigration official
or class of immigration officer. Dis-
trict directors are subject to the gen-
eral supervision and direction of their
respective regional director, except
that district directors outside of the
United States are subject to the gen-
eral supervision and direction of the
Director for International Affairs.

(iii) Border Patrol Sectors. Headed by
chief patrol agents who may be as-
sisted by deputy chief patrol agents,
these offices are responsible for the en-
forcement of the Act and all other laws
relating to immigration and natu-
ralization within their assigned geo-
graphic areas of activity, unless any
such power and authority is required to
be exercised by higher authority or has
been exclusively delegated to another
immigration official or class of immi-
gration officer. Chief patrol agents are
subject to the general supervision and
direction of their respective regional
director.

(3) Office of International Affairs.
Headed by a Director of International

Patrol sectors within
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Affairs, the office is responsible for en-
suring that the foreign affairs mission
of the Service reflects a full partner-
ship between the Service, the Execu-
tive Branch agencies, and the Congress,
the administration of U.S. immigration
law on foreign soil, and the U.S. domes-
tic asylum program. The Director for
International Affairs provides general
guidance and supervision to:

(i) Foreign districts;

(ii) Asylum Division; and

(iii) Refugee and Parole Division.

(e) Office of the Executive Associate
Commissioner for Policy and Planning.
Headed by the Executive Associate
Commissioner for Policy and Planning,
the office is responsible for directing
and coordinating Servicewide policy
and planning activities, and conducting
analysis of these as well as other issues
which cross program lines or have na-
tional implications.

(f) Office of the Executive Associate
Commissioner for Management—(1) Gen-
eral. Headed by the Executive Associ-
ate Commissioner for Management, the
office is responsible for planning, de-
veloping, directing, coordinating, and
reporting on Service management pro-
grams and activities. The Executive
Associate Commissioner for Manage-
ment promulgates Servicewide admin-
istrative policies and coordinates all fi-
nancial, human resource, administra-
tive, and information resources man-
agement functions. The Executive As-
sociate Commissioner for Management
provides direction to, and supervision
of, the:

(i) Office of Security;

(i) Office of Equal Employment Op-
portunity;

(iii) Office of Human Resources and
Administration;

(iv) Office of Finance,;

(v) Office of Information Resources
Management;

(vi) Office of Files and Forms Man-
agement; and

(vii) Administrative Centers.

(2) Office of Security. Headed by the
Director of Security, the office is re-
sponsible for all security programs of
the Service, including those related to
personnel, physical, information and
documents, automated data processing,
telecommunications, and emergency
preparedness planning.
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(3) Office of Equal Employment Oppor-
tunity. Headed by the Director of Equal
Employment Opportunity, the office is
responsible for developing, planning,
directing, managing, and coordinating
equal employment opportunity pro-
grams and evaluating programs relat-
ing to the civil rights of all employees
and applicants to ensure compliance
with the law. This office also coordi-
nates the affirmative employment and
discrimination complaints programs of
the Service and those of the Depart-
ment of Justice as they apply to the
Service.

(4) Office of Human Resources and Ad-
ministration. Headed by the Associate
Commissioner for Human Resources
and Administration, the office is re-
sponsible for planning, developing, di-
recting, managing, and coordinating
the personnel, career development,
contracting, facilities, and administra-
tive support programs of the Service.
The Associate Commissioner for
Human Resources and Administration
directly supervises the:

(i) Human Resources and Develop-
ment Division; and

(ii) Administration Division.

(5) Office of Finance. Headed by the
Associate Commissioner for Finance,
the office is responsible for planning,
developing, directing, managing, co-
ordinating, and reporting on, the budg-
et, accounting, and resource manage-
ment programs of the Service. The As-
sociate Commissioner for Finance di-
rectly supervises the:

(i) Budget Division; and

(i) Financial Management Division.

(6) Office of Information Resources
Management. Headed by the Associate
Commissioner for Information Re-
sources Management, the office is re-
sponsible for planning, developing, di-
recting, managing, coordinating, and
reporting on Service information man-
agement programs and activities in-
cluding automated data processing,
telecommunications, and radio com-
munications. The Associate Commis-
sioner for Information Resources Man-
agement directly supervises the:

(i) Data Systems Division; and

(ii) Systems Integration Division.

(7) Office of Files and Forms Manage-
ment. Headed by the Director of Files
and Forms Management, the office is
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responsible for the administration of
records policy, and correspondence
files. The Director of Files and Forms
Management directly supervises the:

(i) National Records Center;

(ii) National Forms Center;

(iii) Systematic Alien Verification
Entitlement (SAVE) Program; and

(iv) Centralized Freedom of Informa-
tion Act and Privacy Act (FOIA/PA)
program.

(8) Office of the Administrative Center.
Headed by directors, these offices are
responsible for administrative servic-
ing, monitoring, and liaison functions
within their respective geographic
boundaries. The directors direct and
supervise regional staff who administer
human resources, administrative, in-
formation systems, security, and finan-
cial functions.

[59 FR 60068, Nov. 22, 1994]

§100.3 Places where, and methods
whereby, information may be se-
cured or submittals or requests
made.

Any person desiring information rel-
ative to a matter handled by the Immi-
gration and Naturalization Service, or
any person desiring to make a submit-
tal or request in connection with such
a matter should communicate either
orally or in writing with a district
headquarters office or suboffice of the
Service. If the office receiving the com-
munication does not have jurisdiction
to handle the matter, the communica-
tion, if written, will be forwarded to
the proper office of the Service or, if
oral, the person will be advised how to
proceed. When the submittal or request
consists of a formal application for one
of the documents, privileges, or other
benefits provided for in the laws ad-
ministered by the Service or the regu-
lations implementing those laws, the
instructions on the form as to prepara-
tion and place of submission should be
followed. In such cases, the provisions
of this chapter dealing with the par-
ticular type of application may be con-
sulted for regulatory provisions.

§100.4 Field Offices.

The territory within which officials
of the Immigration and Naturalization
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Service are located is divided into re-
gions, districts, suboffices, and border
patrol sectors as follows:

(a) Regional Offices. The Eastern Re-
gional Office, located in Burlington,
Vermont, has jurisdiction over dis-
tricts 2, 3, 4, 5, 6, 7, 8, 21, 22, 24, 25, 26,
27, and 28; border patrol sectors 1, 2, 3,
4, 5, 20, and 21. The Central Regional
Office, located in Dallas, Texas, has ju-
risdiction over districts 9, 10, 11, 14, 15,
19, 20, 29, 30, 38, and 40; border patrol
sectors 6, 7, 15, 16, 17, 18, and 19. The
Western Regional Office, located in La-
guna Niguel, California, has jurisdic-
tion over districts 12, 13, 16, 17, 18, 31,
32, and 39; and border patrol sectors 8,
9, 10, 11, 12, 13, and 14.

(b) District Offices. The following dis-
tricts, which are designated by num-
bers, have fixed headquarters and are
divided as follows:

(1) [Reserved]

(2) Boston, Massachusetts. The district
office in Boston, Massachusetts, has ju-
risdiction over the States of Connecti-
cut, New Hampshire (except the Port-
of-Entry at Pittsburg, New Hamp-
shire), Massachusetts, and Rhode Is-
land.

(3) New York City, New York. The dis-
trict office in New York City, New
York, has jurisdiction over the follow-
ing counties in the State of New York;
Bronx, Dutchess, Kings, Nassau, New
York, Orange, Putnam, Queens, Rich-
mond, Rockland, Suffolk, Sullivan, Ul-
ster, and Westchester; also, over the
United States immigration office lo-
cated in Hamilton, Bermuda.

(4) Philadelphia, Pennsylvania. The
district office in Philadelphia, Penn-
sylvania, has jurisdiction over the
States of Pennsylvania, Delaware, and
West Virginia.

(5) Baltimore, Maryland. The district
office in Baltimore, Maryland, has ju-
risdiction over the State of Maryland,
except Andrews Air Force Base Port-of-
Entry.

(6) Miami, Florida. The district office
in Miami, Florida, has jurisdiction
over the State of Florida, and the Unit-
ed States immigration offices located
in Freeport and Nassau, Bahamas.

(7) Buffalo, New York. The district of-
fice in Buffalo, New York, has jurisdic-
tion over the State of New York except
the part within the jurisdiction of Dis-
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trict No. 3; also, over the United States
immigration office at Toronto, On-
tario, Canada; and the office located at
Montreal, Quebec, Canada.

(8) Detroit, Michigan. The district of-
fice in Detroit, Michigan, has jurisdic-
tion over the State of Michigan.

(9) Chicago, Illinois. The district office
in Chicago, Illinois, has jurisdiction
over the States of Illinois, Indiana, and
Wisconsin.

(10) st. Paul, Minnesota. The district
office located in Bloomington, Min-
nesota, has jurisdiction over the States
of Minnesota, North Dakota, and South
Dakota; also, over the United States
immigration office in the Province of
Manitoba, Canada.

(11) Kansas City, Missouri. The dis-
trict office in Kansas City, Missouri,
has jurisdiction over the States of Kan-
sas and Missouri.

(12) Seattle, Washington. The district
office in Seattle, Washington, has ju-
risdiction over the State of Washington
and over the following counties in the
State of Idaho: Benewah, Bonner,
Boundary, Clearwater, Idaho,
Kootenai, Latah, Lewis, Nez Perce, and
Shoshone; also, over the United States
immigration offices located in the
Province of British Columbia, Canada.

(13) San Francisco, California. The dis-
trict office in San Francisco, Califor-
nia, has jurisdiction over the following
counties in the State of California: Al-
ameda, Alpine, Amador, Butte,
Calaveras, Colusa, Contra Costa, Del
Norte, El Dorado, Fresno, Glenn, Hum-
boldt, Inyo, Kern, Kings, Lake, Lassen,
Madera, Marin, Mariposa, Mendocino,
Merced, Modoc, Mono, Monterey, Napa,
Nevada, Placer, Plumas, Sacramento,
San Benito, San Francisco, San Joa-
quin, San Mateo, Santa Clara, Santa
Cruz, Shasta, Sierra, Siskiyou, Solano,
Sonoma, Stanislaus, Sutter, Tehama,
Trinity, Tulare, Tuolumne, Yolo, and
Yuba.

(14) San Antonio, Texas. The district
office in San Antonio, Texas, has juris-
diction over the following counties in
the State of Texas: Aransas, Atascosa,
Bandera, Bastrop, Bee, Bell, Bexar,
Blanco, Brazos, Brown, Burleson,
Burnet, Caldwell, Calhoun, Coke, Cole-
man, Comal, Concho, Coryell, Crock-
ett, De Witt, Dimmitt, Duval, Edwards,
Falls, Fayette, Frio, Gillespie,
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Glasscock, Goliad, Gonzales, Guada-
lupe, Hays, Irion, Jackson, Jim Hogg,
Jim Wells, Karnes, Kendall, Kerr,
Kimble, Kinney, Lampasas, La Salle,
Lavaca, Lee, Live Oak, Llano,
McCulloch, McLennan, McMullen,
Mason, Maverick, Medina, Menard,
Milam, Mills, Nueces, Reagan, Real,
Refugio, Robertson, Runnels, San
Patricio, San Saba, Schleicher, Ster-
ling, Sutton, Tom Green, Travis,
Uvalde, Val Verde, Victoria, Webb,
Williamson, Wilson, Zapata, Zavala.

(15) El Paso, Texas. The district office
in El Paso, Texas, has jurisdiction over
the State of New Mexico, and the fol-
lowing counties in Texas: Brewster,
Crane, Culberson, Ector, EIlI Paso,
Hudspeth, Jeff Davis, Loving, Midland,
Pecos, Presidio, Reeves, Terrell, Upton,
Ward, and Winkler.

(16) Los Angeles, California. The dis-
trict office in Los Angeles, California,
has jurisdiction over the following
counties in the State of California: Los
Angeles, Orange, Riverside, San
Bernardino, San Luis Obispo, Santa
Barbara, and Ventura.

(17) Honolulu, Hawaii. The district of-
fice in Honolulu, Hawalii, has jurisdic-
tion over the State of Hawaii, the Ter-
ritory of Guam, and the Common-
wealth of the Northern Mariana Is-
lands.

(18) Phoenix, Arizona. The district of-
fice in Phoenix, Arizona, has jurisdic-
tion over the States of Arizona and Ne-
vada.

(19) Denver, Colorado. The district of-
fice in Denver, Colorado, has jurisdic-
tion over the States of Colorado, Utah,
and Wyoming.

(20) Dallas, Texas. The district office
in Dallas, Texas, has jurisdiction over
the State of Oklahoma, and the follow-
ing counties in the State of Texas: An-
derson, Andrews, Archer, Armstrong,
Bailey, Baylor, Borden, Bosque, Bowie,
Briscoe, Callahan, Camp, Carson, Cass,
Castro, Cherokee, Childress, Clay,
Cochran, Collingsworth, Comanche,
Cooke, Cottle, Crosby, Dallam, Dallas,
Dawson, Deaf Smith, Delta, Denton,

Dickens, Donley, Eastland, Ellis,
Erath, Fannin, Fisher, Floyd, Foard,
Franklin, Freestone, Gaines, Garza,

Gray, Grayson, Gregg, Hale, Hall, Ham-
ilton, Hansford, Hardeman, Harison,
Hartley, Haskett, Hemphill, Hender-

34

8 CFR Ch. | (1-1-97 Edition)

son, Hill, Hockley, Hood, Hopkins,
Houston, Howard, Hunt, Hutchinson,
Jack, Johnson, Jones, Kaufman, Kent,
King, Knox, Lamar, Lamb, Leon, Lime-
stone, Lipscomb, Lubbock, Lynn, Mar-
ion, Martin, Mitchell, Montague,
Moore, Morris, Motley, Navarro, Nolan,
Ochiltree, Oldham, Palo Pinto, Panola,
Parker, Parmer, Potter, Rains, Ranall,
Red River, Roberts, Rockwall, Rusk,
Scurry, Shackelford, Sherman, Smith,
Somervell, Stephens, Stonewall,
Swisher, Tarrant, Taylor, Terry,
Throckmorton, Titus, Upshur, Van
Zandt, Wheeler, Wichita, Willbarger,
Wise, Wood, Yoakum, and Young.

(21) Newark, New Jersey. The district
office in Newark, New Jersey, has ju-
risdiction over the State of New Jer-
sey.
(22) Portland, Maine. The district of-
fice in Portland, Maine, has jurisdic-
tion over the States of Maine, Ver-
mont, and the Port-of-Entry at Pitts-
burg, New Hampshire.

(23) [Reserved]

(24) Cleveland, Ohio. The district of-
fice in Cleveland, Ohio, has jurisdiction
over the State of Ohio.

(25) Washington, DC. The district of-
fice located in Arlington, Virginia, has
jurisdiction over the District of Colum-
bia, the State of Virginia, and the
Port-of-Entry at Andrews Air Force
Base, Maryland.

(26) Atlanta, Georgia. The district of-
fice of Atlanta, Georgia, has jurisdic-
tion over the States of Georgia, North
Carolina, South Carolina, and Ala-
bama.

(27) San Juan, Puerto Rico. The dis-
trict office in San Juan, Puerto Rico,
has jurisdiction over the Common-
wealth of Puerto Rico, and the Virgin
Islands of the United States and Great
Britain.

(28) New Orleans, Louisiana. The dis-
trict office in New Orleans, Louisiana,
has jurisdiction over the States of Lou-
isiana, Arkansas, Mississippi, Ten-
nessee, and Kentucky.

(29) Omaha, Nebraska. The district of-
fice in Omaha, Nebraska, has jurisdic-
tion over the States of lowa and Ne-
braska.

(30) Helena, Montana. The district of-
fice in Helena, Montana, has jurisdic-
tion over the State of Montana and
over the following counties in the
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State of Idaho: Ada, Adams, Bannock,
Bear Lake, Bingham, Blaine, Boise,
Bonneville, Butte, Camas, Canyon, Car-
ibou, Cassia, Clark, Custer, Elmore,
Franklin, Fremont, Gem, Gooding, Jef-
ferson, Jerome, Lemhi, Lincoln, Madi-
son, Minidoka, Oneida, Owyhee,
Payette, Power, Teton, Twin Falls,
Valley, and Washington; also, over the
United States immigration offices lo-
cated in Calgary and Edmonton, Al-
berta, Canada.

(31) Portland, Oregon. The district of-
fice in Portland, Oregon, has jurisdic-
tion over the State of Oregon.

(32) Anchorage, Alaska. The district
office in Anchorage, Alaska, has juris-
diction over the State of Alaska.

(33) Bangkok, Thailand. The district
office in Bangkok has jurisdiction over
Hong Kong, B.C.C. and adjacent is-
lands, Taiwan, the Philippines, Aus-
tralia, New Zealand; all the continen-
tal Asia lying to the east of the west-
ern border of Afghanistan and eastern
borders of Pakistan and India; Japan,
Korea, Okinawa, and all other coun-
tries in the Pacific area.

(34) [Reserved]

(35) Mexico City, Mexico. The district
office in Mexico City has jurisdiction
over Mexico, Central America, South
America, Caribbean Islands, and Santo
Domingo, Dominican Republic, except
for those specifically delegated to the
districts of Miami, Florida, and San
Juan, Puerto Rico.

(36) [Reserved]

(37) Rome, ltaly. The district office in
Rome, Italy, has jurisdiction over Eu-
rope; Africa; the countries of Asia
lying to the west and north of the west-
ern and northern borders, respectively,
of Afghanistan, People’s Republic of
China, and Mongolian People’s Repub-
lic; plus the countries of India and
Pakistan.

(38) Houston, Texas. The district of-
fice in Houston, Texas, has jurisdiction
over the following counties in the
State of Texas: Angelina, Austin,
Brazoria, Chambers, Colorado, Fort
Bend, Galveston, Grimes, Hardin, Har-
ris, Jasper, Jefferson, Liberty, Madi-
son, Matagorda, Montgomery,
Nacogdoches, Newton, Orange, Polk,
Sabine, San Augustine, San Jacinto,
Shelby, Trinity, Tyler, Walker, Waller,
Washington, and Wharton.
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(39) San Diego, California. The district
office in San Diego, California, has ju-
risdiction over the following counties
in the State of California: Imperial and
San Diego.

(40) Harlingen, Texas. The district of-
fice in Harlingen, Texas, has jurisdic-
tion over the following counties in the
State of Texas: Brooks, Cameron, Hi-
dalgo, Kenedy, Kleberg, Starr, and
Willacy.

(c) Suboffices. The following offices,
in addition to the facilities maintained
at Class A Ports-of-Entry listed in
paragraph (c)(2) of this section, indi-
cated by asterisk, are designated as
suboffices:

(1) Interior locations.

Agana, Guam
Albany, NY
Albuquerque, NM
Charlotte, NC
Charlotte Amalie, St. Thomas, VI
Cincinnati, OH
Fresno, CA
Hartford, CT
Indianapolis, IN
Jacksonville, FL
Las Vegas, NV
Louisville, KY
Memphis, TN
Milwaukee, W1
Norfolk, VA
Oklahoma City, OK
Orlando, FL
Pittsburgh, PA
Providence, RI
Reno, NV
Sacramento, CA
Salt Lake City, UT
San Jose, CA
Spokane, WA

St. Albans, VT

St. Louis, MO
Tampa, FL
Tucson, AZ

(2) Ports-of-Entry for aliens arriving by
vessel or by land transportation. Subject
to the limitations prescribed in this
paragraph, the following places are
hereby designated as Ports-of-Entry for
aliens arriving by any means of travel
other than aircraft. The designation of
such a Port-of-Entry may be with-
drawn whenever, in the judgment of
the Commissioner, such action is war-
ranted. The ports are listed according
to location by districts and are des-
ignated either Class A, B, or C. Class A
means that the port is a designated
Port-of-Entry for all aliens. Class B
means that the port is a designated
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Port-of-Entry for aliens who at the
time of applying for admission are law-
fully in possession of valid alien reg-
istration receipt cards or valid non-
resident aliens’ border-crossing identi-
fication cards or are admissible with-
out documents under the documentary
waivers contained in part 212 of this
chapter. Class C means that the port is
a designated Port-of-Entry only for
aliens who are arriving in the United
States as crewmen as that term is de-
fined in section 101(a)(10) of the Act
with respect to vessels.

DISTRICT NO. 1—[RESERVED]
DISTRICT NO. 2—B0OSTON, MASSACHUSETTS

Class A

Boston, MA (the port of Boston includes,
among others, the port facilities at Bev-
erly, Braintree, Chelsea, Everett,
Hingham, Lynn, Manchester, Marblehead,
Milton, Quincy, Revere, Salem, Saugus,
and Weymouth, MA)

Gloucester, MA

Hartford, CT (the port at Hartford includes,
among others, the port facilities at Bridge-
port, Groton, New Haven, and New London,
CT)

Providence, RI (the port of Providence in-
cludes, among others, the port facilities at
Davisville, Melville, Newport, Portsmouth,
Quonset Point, Saunderstown, Tiverton,
and Warwick, RI; and at Fall River, New
Bedford, and Somerset, MA)

Class C

Newburyport, MA
Plymouth, MA
Portsmouth, NH
Provincetown, MA
Sandwich, MA
Woods Hole, MA

DISTRICT NO. 3—NEW YORK, NEW YORK

Class A

New York, NY (the port of New York in-
cludes, among others, the port facilities at
Bronx, Brooklyn, Buchanan, Manhattan,
Montauk, Northport, Port Jefferson,
Queens, Riverhead, Poughkeepsie, the
Stapleton Anchorage-Staten Island, Staten
Island, Stoney Point, and Yonkers, NY, as
well as the East Side Passenger Terminal
in Manhattan)

DISTRICT NO. 4—PHILADELPHIA,
PENNSYLVANIA

Class A
Erie Seaport, PA
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Philadelphia, PA (the port of Philadelphia
includes, among others, the port facilities
at Delaware City, Lewes, New Castle, and
Wilmington, DE; and at Chester,
Essington, Fort Mifflin, Marcus Hook, and
Morrisville, PA)

Pittsburgh, PA

DISTRICT NO. 5—BALTIMORE, MARYLAND

Class A

Baltimore, MD
Patuxent River, MD

Class C

Piney Point, MD
Salisbury, MD

DISTRICT NO. 6—MI1AMI, FLORIDA

Class A

Boca Grande, FL

Fernandina, FL

Fort Lauderdale/Port Everglades, FL, Sea-
port

Fort Pierce, FL

*Jacksonville, FL

Key West, FL

Miami Marine Unit, FL

Panama City, FL

Pensacola, FL

Port Canaveral, FL

St. Augustine, FL

St. Petersburg, FL

*Tampa, FL (includes Fort Myers)

West Palm Beach, FL

Class C

Manatee, FL
Port Dania, FL
Port St. Joe, FL

DiISTRICT NO. 7—BUFFALO, NEW YORK

Class A
Albany, NY
Alexandria Bay, NY
Buffalo, NY

Cape Vincent, NY

Champlain, NY

Chateaugay, NY

Ft. Covington, NY

Massena, NY

Mooers, NY

Niagara Falls, NY (the port of Niagara Falls
includes, among others, the port facilities
at Lewiston Bridge, Rainbow Bridge, and
Whirlpool Bridge, NY)

Ogdensburg, NY

Peace Bridge, NY

Rochester, NY

Rouses Point, NY

Thousand Islands Bridge, NY

Trout River, NY
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Class B

Cannons Corner, NY
Churubusco, NY
Jamison’s Line, NY

Class C
Oswego, NY

DISTRICT NO. 8—DETROIT, MICHIGAN

Class A

Algonac, Ml

Detroit, Ml, Detroit and Canada Tunnel

Detroit, MI, Detroit International Bridge
(Ambassador Bridge)

Grosse Isle, Ml

Isle Royale, M1

Marine City, Ml

Port Huron, Ml

Sault Ste. Marie, Ml

Class B

Alpena, Ml

Detour, Ml

Grand Rapids, Ml
Mackinac Island, Ml
Rogers City, Ml

Class C

Alpena, Ml
Baraga, Ml

Bay City, Ml
Cheboygan, Ml
Detour, Ml
Escanaba, Ml
Grand Haven, MI
Holland, Ml
Houghton, M1
Ludington, Ml
Mackinac Island, Ml
Manistee, Ml
Marquette, Ml
Menominee, Ml
Monroe, Ml
Munising, Ml
Muskegon, M1
Pontiac, Ml

Port Dolomite, MI
Port Inland, Ml
Rogers City (Calcite), Ml
Saginaw, Ml
South Haven, Ml

DISTRICT NO. 9—CHICAGO, ILLINOIS

Class A
Algoma, WI
Bayfield, WI
Chicago, IL
Green Bay, WI
*Milwaukee, WI

Class C

Ashland, WI
East Chicago, IL
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Gary, IN
Kenosha, WI
Manitowoc, WI
Marinette, WI
Michigan City, IN
Racine, WI
Sheboygan, WI
Sturgeon Bay, WI

DISTRICT NO. 10—ST. PAUL, MINNESOTA

Class A

Ambrose, ND
Antler, ND
Baudette, MN
Carbury, ND
Duluth, MN (the port of Duluth includes,
among others, the port facilities at Supe-
rior, WI)
Dunseith, ND
Ely, MN
Fortuna, ND
Grand Portage, MN
Hannah, ND
Hansboro, ND
International Falls, MN
Lancaster, MN
Maida, ND
Neche, ND
Noonan, ND
Northgate, ND
Noyes, MN
Pembina, ND
Pine Creek, MN
Portal, ND
Ranier, MN
Roseau, MN
Sarles, ND
Sherwood, ND
St. John, ND
Walhalla, ND
Warroad, MN
Westhope, ND

Class B

Crane Lake, MN
Oak Island, MN

Class C

Grand Marais, MN
Silver Bay, MN
Taconite Harbor, MN
Two Harbors, MN

DISTRICT NoO. 11—KANSAS CITY, MISSOURI
Class A
Kansas City, MO
Class B
Wichita, KS
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DISTRICT NO. 12—SEATTLE, WASHINGTON

Class A

Aberdeen, WA (the port of Aberdeen in-
cludes, among others, the port facilities at
Raymond and South Bend, WA)

Anacortes, WA

Bellingham, WA

Blaine-Pacific Highway, WA

Blaine-Peach Arch, WA

Boundary, WA

Colville, WA

Danville, WA

Eastport, ID

Ferry, WA

Friday Harbor, WA (the port of Friday Har-
bor includes, among others, the port facili-
ties at Roche Harbor, WA)

Frontier, WA

Kalama, WA

Laurier, WA

Longview, WA

Lynden, WA

Metaline Falls, WA

Neah Bay, WA

Olympia, WA

Oroville, WA

Point Roberts, WA

Port Angeles, WA

Port Townsend, WA

Porthill, WA

Seattle, WA (the port of Seattle includes,
among others, the port facilities at Ban-
gor, Blake Island, Bremerton, Eagle Har-
bor, Edmonds, Everett, Holmes Harbor,
Houghton, Kennydale, Keyport, Kingston,
Manchester, Mukilteo, Orchard Point,
Point Wells, Port Gamble, Port Ludlow,
Port Orchard, Poulsbo, Shuffleton, and
Winslow, WA)

Sumas, WA

Tacoma, WA (the port of Tacoma includes,
among others, the port facilities at Du-
pont, WA)

Vancouver, WA

Yakima, WA

Class B
Nighthawk, WA

DISTRICT NO. 13—SAN FRANCISCO, CALIFORNIA

Class A

San Francisco, CA (the port of San Francisco
includes, among others, the port facilities
at Antioch, Benicia, Martinez, Oakland,
Pittsburgh, Port Chicago Concord Naval
Weapon Station, Redwood City, Richmond,
Sacramento, San Pablo Bay, and Stockton,
CA)

Class C
Eureka, CA
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DISTRICT NO. 14—SAN ANTONIO, TEXAS

Class A

Amistad Dam, TX

Corpus Christi, TX (the port of Corpus Chris-
ti includes, among others, the port facili-
ties at Harbor Island, Ingeleside, and Port
Lavaca-Point Comfort, TX)

Del Rio, TX

Laredo, TX (the port of Laredo includes,
among others, the port facilities at Colom-
bia Bridge, Convent Bridge, and Lincoln-
Juarez Bridge, TX)

Maverick, TX

DISTRICT No. 15—EL PAsSO, TEXAS

Class A

Columbus, NM

El Paso, TX (the port of El Paso includes,
among others, the port facilities at Bridge
of the Americas, Paso Del Norte Bridge,
and Ysleta Bridge, TX)

Fabens, TX

Fort Hancock, TX

Presidio, TX

Santa Teresa, NM

DISTRICT NO. 16—L0S ANGELES, CALIFORNIA

Class A

Los Angeles, CA (the port of Los Angeles in-
cludes, among others, the port facilities at
Long Beach, Ontario, Port Hueneme, San
Pedro, and Ventura, CA)

San Luis Obispo, CA (the port of San Luis
Obispo includes, among others, the port fa-
cilities at Avila, Estero Bay, El Capitan,
Elwood, Gaviota, Morro Bay, and Santa
Barbara, CA)

DISTRICT No. 17—HONOLULU, HAWAII

Class A

*Agana, Guam, M.l. (including the port fa-
cilities at Apra Harbor, Guam)

Honolulu, HI, Seaport (including all port fa-
cilities on the Island of Oahu)

Class C
Hilo, HI
Kahului, HI, Kahului Harbor
Nawiliwilli, HI, Nawiliwilli Harbor

Port Allen, HI, Port Allen Harbor
DISTRICT NO. 18—PHOENIX, ARIZONA

Class A

Douglas, AZ
Lukeville, AZ
Mariposa, AZ
Morley Gate, AZ
Naco, AZ
Nogales, AZ
Sasabe, AZ

San Luis, AZ
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DISTRICT NoO. 19—DENVER, COLORADO

Class A
Denver, CO
Grand Junction, CO
Pueblo, CO

Salt Lake City, UT
DISTRICT NO. 20—[RESERVED]
DiSTRICT NoO. 21—NEWARK, NEW JERSEY

Class A

Camden, NJ (the port of Camden includes,
among others, the port facilities at Artifi-
cial Island, Billingsport, Burlington, Cape
May, Deepwater Point, Fisher’s Point,
Gibbstown, Gloucester City, Paulsboro,
Salem, and Trenton, NJ)

Newark, NJ (the port of Newark includes,
among others, the port facilities at Ba-
yonne, Carteret, Edgewater, Elizabeth,
Jersey City, Leonardo, Linden, Perth
Amboy, Port Newark, and Sewaren, NJ)

DISTRICT NO. 22—PORTLAND, MAINE

Class A

Alburg, VT

Alburg Springs, VT

Bangor, ME (the port of Bangor includes,
among others, the port facilities at Bar
Harbor, Belfast, Brewer, Bucksport Harbor,
Prospect Harbor, Sandypoint, Seal Harbor,
Searsport, and South West Harbor, ME)

Beebe Plain, VT

Beecher Falls, VT

Bridgewater, ME

Calais, ME (includes Ferry Point and
Milltown Bridges)
Canaan, VT

Coburn Gore, ME
Derby Line, VT
Eastport, ME
East Richford, VT
Fort Fairfield, ME
Fort Kent, ME
Hamlin, ME
Highgate Springs, VT
Houlton, ME
Jackman, ME
Limestone, ME
Lubec, ME
Madawaska, ME
Morses Line, VT
North Troy, VT
Norton, VT
Pittsburgh, NH
Portland, ME
Richford, VT (includes the Pinnacle Port-of-
Entry)
*St. Albans, VT
Van Buren, ME
Vanceboro, ME
West Berkshire, VT
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Class B

Daaquam, ME
Easton, ME
Eastcourt, ME
Forest City, ME
Monticello, ME
Orient, ME
Robinston, ME
St. Aurelie, ME
St. Pamphile, ME

Class C

Bath, ME

Boothbay Harbor, ME
Kittery, ME
Rockland, ME
Wiscasset, ME

DISTRICT NoO. 23—[RESERVED]
DISTRICT NO. 24—CLEVELAND, OHIO

Class A

Cincinnati, OH
Cleveland, OH
Columbus, OH
Put-In-Bay, OH
Sandusky, OH
Toledo, OH

Class C

Ashtabula, OH
Conneaut, OH
Fairport, OH
Huron, OH
Lorain, OH
Marblehead, OH

DISTRICT NoO. 25—WASHINGTON, DC

Class A

Hopewell, VA

*Norfolk, VA—(the port of Norfolk includes,
among others, the port facilities at Fort
Monroe and Newport News, VA)

Richmond, VA

Washington, DC (includes the port facilities
at Alexandria, VA)

Yorktown, VA

DISTRICT NO. 26—ATLANTA, GEORGIA

Class A

Charleston, SC (the port of Charleston in-
cludes, among others, the port facilities at
Georgetown and Port Royal, SC)

Mobile, AL

Savannah, GA (the port of Savannah in-
cludes, among others, the port facilities at
Brunswick and St. Mary’s Seaport, GA)

Wilmington, NC (the port of Wilmington in-
cludes the port facilities at Morehead City,
NC)
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DISTRICT No. 27—SAN JUAN, PUERTO RICO

Class A

Aguadilla, PR

*Charlotte Amalie, St. Thomas, VI
Christiansted, St. Croix, VI
Cruz Bay, St. John, VI
Ensenada, PR

Federiksted, St. Croix, VI
Fajardo, PR

Humacao, PR

Jobos, PR

Mayaguez, PR

Ponce, PR

Red Hook, St. Thomas, VI

Class B
Coral Bay, St. John, VI

DISTRICT NO. 22—NEW ORLEANS, LOUISIANA

Class A

Baton Rouge, LA

Gulfport, MS

Lake Charles, LA

Memphis, TN

Nashville, TN

New Orleans, LA (the port of New Orleans in-
cludes, among others, the port facilities at
Avondale, Bell Chasse, Braithwaite,
Burnside, Chalmette, Destrahan, Geismar,
Gramercy, Gretna, Harvey, Marrero,
Norco, Port Sulphur, St. Rose, and
Westwego, LA)

Class C

Morgan City, LA
Pascagoula, MS

DISTRICT NO. 29—OMAHA, NEBRASKA

Class A

Omaha, NE
Des Moines, IA

DISTRICT NO. 30—HELENA, MONTANA

Class A

Chief Mountain, MT (May-October)
Del Bonita, MT
Morgan, MT
Opheim, MT
Peigan, MT
Raymond, MT
Roosville, MT
Scobey, MT
Sweetgrass, MT
Turner, MT
Whitetail, MT
Wildhorse, MT
Willow Creek, MT

Class B

Goat Haunt, MT
Trail Creek, MT
Whitlash, MT
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DISTRICT NO. 31—PORTLAND, OREGON

Class A

Astoria, OR (the port of Astoria includes,
among others, the port facilities at
Bradwood, Pacific City, Taft, Tilliamook,
(including Bay City and Garibaldi),
Warrenton, Wauna, and Westport, OR)

Coos Bay, OR (the port of Coos Bay includes,
among others, the port facilities at
Bandon, Brookings, Depoe Bay, Florence,
Frankfort, Gold Beach, Newport (including
Toledo), Port Orford, Reedsport, Waldport,
and Yachats, OR)

Portland, OR (the port of Portland includes,
among others, the port facilities at Beaver,
Columbia City, Prescott, Rainier, and St.
Helens, OR)

DISTRICT NO. 32—ANCHORAGE, ALASKA

Class A

Alcan, AK

Anchorage, AK (the port of Anchorage in-
cludes, among others (for out of port in-
spections only), Afognak, Barrow, Cold
Bay, Cordova, Homer, Kodiak, Kotzebue,
Nikiski, Seward, Valdez, and Yakutat, AK)

Dalton’s Cache, AK

Dutch Harbor, AK

Fairbanks, AK

Gambell, AK

Juneau, AK

Ketchikan, AK

Nome, AK

Poker Creek, AK

Skagway, AK

Class B

Eagle, AK
Hyder, AK

Class C
Valdez, AK

DISTRICT NO. 33—HOUSTON, TEXAS

Class A

Galveston, TX (the port of Galveston in-
cludes, among others, the port facilities at
Freeport, Port Bolivar, and Texas City,
TX)

Houston, TX (the port of Houston includes,
among others, the port facilities at Bay-
town, TX)

Port Arthur, TX (the port of Port Arthur in-
cludes, among others, the port facilities at
Beaumont, Orange, and Sabine, TX)

DISTRICT NO. 33—SAN DIEGO, CALIFORNIA

Class A

Andrade, CA
Calexico, CA
Otay Mesa, CA
San Ysidro, CA
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Tecate, CA
DISTRICT NO. 40—HARLINGEN, TEXAS

Class A

Brownsville, TX (the port of Brownsville in-
cludes, among others, the port facilities at
Brownsville Seaport, Port Isabel, Padre Is-
land and Harlingen, TX, Ship Channel)

Brownsville, TX, Gateway Bridge
Brownsville/Matamoros Bridge

Falcon Heights, TX

Hidalgo, TX

Los Ebanos, TX

Los Indios, TX

Pharr, TX

Progreso, TX

Rio Grande City, TX

Roma, TX

(3) Ports-of-Entry for aliens arriving by
aircraft. In addition to the following
international airports which are here-
by designated as Ports-of-Entry for
aliens arriving by aircraft, other places
where permission for certain aircraft
to land officially has been given and
places where emergency or forced land-
ings are made under part 239 of this
chapter shall be regarded as designated
for the entry of aliens arriving by such
aircraft:

and

DISTRICT NO. 1—[RESERVED]

DISTRICT NO. 2—BOSTON, MASSACHUSETTS

Boston, MA, Logan International Airport

Manchester, NH, Grenier Airport

Portsmouth, NH, Pease Air Force Base

Warwick, RI, T. F. Greene Airport

Windsor Locks, CT, Bradley International
Airport

DISTRICT NoO. 3—NEW YORK CITY, NEW YORK

Newburgh, NY, Stewart International Air-
port

Queens, NY, LaGuardia Airport

Westchester, NY, Westchester County Air-
port

DISTRICT NO. 4—PHILADELPHIA,
PENNSYLVANIA

Charlestown, WV, Kanahwa Airport

Dover, DE, Dover Air Force Base

Erie, PA, Erie International Airport (USCS)

Harrisburg, PA, Harrisburg International
Airport

Philadelphia, PA, Philadelphia International
Airport

Pittsburgh, PA, Pittsburgh
Airport

International

DISTRICT NO. 5—BALTIMORE, MARYLAND

Baltimore, MD, Baltimore-Washington Inter-
national Airport
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DISTRICT NO. 6—MI1AMI, FLORIDA

Daytona, FL, Daytona International Air-
port, FL

Fort Lauderdale, FL, Executive Airport

Fort Lauderdale, FL, Fort Lauderdale-Holly-
wood Airport

Fort Myers, FL, Southwest Regional Inter-
national Airport

Freeport, Bahamas, Freeport International
Airport

Jacksonville, FL, Jacksonville International
Airport

Key West, FL, Key West International Air-
port

Melbourne,
Airport

Miami, FL, Chalks Flying Service Seaplane
Base

Miami, FL, Miami International Airport

Nassau, Bahamas, Nassau International Air-
port

Orlando, FL, Orlando International Airport

Palm Beach, FL, Palm Beach International
Airport

Paradise
Airport

Sanford, FL, Sanford International Airport

Sarasota, FL, Sarasota Airport

St. Petersburg, FL, St. Petersburg/Clear-
water International Airport

Tampa, FL, Tampa International Airport

FL, Melbourne International

Island, Bahamas, Paradise Island

DISTRICT NO. 7—BUFFALO, NEW YORK

Albany, NY, Albany County Airport

Buffalo, NY, Buffalo Airport

Massena, NY, Massena Airport

Niagara Falls, NY, Niagara Falls
national Airport

Ogdensburg, NY, Ogdensburg Municipal Air-
port

Rochester, NY, Rochester Airport

Syracuse, NY, Hancock International Air-
port

Watertown, NY, Watertown Municipal Air-
port

Inter-

DIsSTRICT NO. 8—DETROIT, MICHIGAN

Battle Creek, MI, Battle Creek Airport

Chippewa, MI, Chippewa County
national Airport

Detroit, MI, Detroit City Airport

Detroit, MI, Detroit Metropolitan Wayne
County Airport

Port Huron, MI,
national Airport

Sault Ste. Marie, MI, Sault Ste. Marie Air-
port

Inter-

St. Clair County Inter-

DISTRICT NO. 9—CHICAGO, ILLINOIS

Chicago, IL, Chicago Midway Airport

Chicago, IL, Chicago O’Hare International
Airport

Indianapolis, IN, Indianapolis International
Airport

Mitchell, WI, Mitchell International Airport
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DISTRICT NoO. 10—ST. PAUL, MINNESOTA

Baudette, MN, Baudette International Air-
port

Duluth, MN, Duluth International Airport

Duluth, MN, Sky Harbor Airport

Grand Forks, ND, Grand Forks International
Airport

International Falls, MN, Falls International
Airport

Minneapolis/St. Paul, MN, Minneapolis/St.
Paul International Airport

Minot, ND, Minot International Airport

Pembina, ND, Port Pembina Airport

Portal, ND, Portal Airport

Ranier, MN, International Seaplane Base

Warroad, MN, Warroad International Airport

Williston, ND, Sioulin Field (Municipal)

DISTRICT NO. 11—KANSAS CITY, MISSOURI

Kansas City, MO, Kansas City International
Airport

Springfield, MO, Springfield Regional Air-
port

St. Louis, MO, St. Louis Lambert
national Airport

St. Louis, MO, Spirit of St. Louis Airport

Inter-

DISTRICT NO. 12—SEATTLE, WASHINGTON

Bellingham, WA, Bellingham Airport

Friday Harbor, WA, Friday Harbor

McChord, WA, McChord Air Force Base

Oroville, WA, Dorothy Scott Municipal Air-
port

Oroville, WA, Dorothy Scott Seaplane Base

Point Roberts, WA, Point Roberts Airport

Port Townsend, WA, Jefferson County Inter-
national Airport

SEA-TAC, WA, SEA-TAC International Air-
port

Seattle, WA, Boeing Municipal Air Field

Seattle, WA, Lake Union

Spokane, WA, Felts Field

Spokane, WA, Spokane International Airport

DISTRICT NO. 13—SAN FRANCISCO, CALIFORNIA

Alameda, CA, Alemeda Naval Air Station

Oakland, CA, Oakland International Airport

Sacramento, CA, Beale Air Force Base

San Francisco, CA, San Francisco
national Airport

San Jose, CA, San Jose International Air-
port

Travis, CA, Travis Air Force Base

Inter-

DISTRICT NO. 14—SAN ANTONIO, TEXAS

Austin, TX, Austin International Airport

Corpus Christi, TX, Corpus Christi Airport

Del Rio, TX, Del Rio International Airport

Laredo, TX, Laredo International Airport

Maverick, TX, Maverick County Airport

San Antonio, TX, San Antonio International
Airport
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DISTRICT No. 15—EL PASO, TEXAS

Albuquerque, NM,
national Airport

El Paso, TX, International Airport

Presidio, TX, Presidio Airport

Santa Teresa, NM, Santa Teresa Airport

Albuquerque Inter-

DISTRICT NO. 16—L0S ANGELES, CALIFORNIA

Los Angeles, CA, Los Angeles International
Airport
Ontario, CA, Ontario International Airport

DISTRICT NoO. 17—HONOLULU, HAWAII

Agana, Guam, Guam International Airport
Terminal

Honolulu,
port

Honolulu, HI, Hickam Air Force Base

HI, Honolulu International Air-

DISTRICT NO. 18—PHOENIX, ARIZONA

Douglas, AZ, Bisbee-Douglas Airport

Las Vegas, NV, McCarren International Air-
port

Nogales, AZ, Nogales International Airport

Phoenix, AZ, Phoenix Sky Harbor Inter-
national Airport

Reno, NV, Reno Carron
port

Tucson, AZ, Tucson International Airport

Yuma, AZ, Yuma International Airport

International Air-

DISTRICT NO. 19—DENVER, COLORADO

Colorado Springs, CO, Colorado Springs Air-
port

Denver, CO, Denver International Airport

Salt Lake City, UT, Salt Lake City Airport

DISTRICT NO. 20—DALLAS, TEXAS

Dallas, TX, Dallas-Fort Worth International
Airport

Oklahoma City, OK, Oklahoma City Airport
(includes Altus and Tinker AFBSs)

DISTRICT NoO. 21—NEWARK, NEW JERSEY

Atlantic City, NJ, Atlantic City
national Airport

Lakehurst, NJ, Lakehurst Naval Air Station

Morristown, NJ, Morristown Airport

Newark, NJ, Newark International Airport

Newark, NJ, Signature Airport

Teterboro, NJ, Teterboro Airport

Wrightstown, NJ, McGuire Air Force Base

Inter-

DISTRICT NO. 22—PORTLAND, MAINE

Bangor, ME, Bangor International Airport

Burlington, VT, Burlington International
Airport

Caribou, ME, Caribou Municipal Airport

Highgate Springs, VT, Franklin County Re-
gional Airport

Newport, VT, Newport State Airport
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DISTRICT NoO. 23—[RESERVED]

DISTRICT NO. 24—CLEVELAND, OHIO

Akron, OH, Municipal Airport

Cincinnati, OH, Cincinnati
Airport

Cleveland, OH, Cleveland Hopkins Airport

Columbus, OH, Port Columbus International
Airport

Sandusky, OH, Griffing/Sandusky Airport

International

DISTRICT NO. 25—WASHINGTON, D.C.

Camp Springs, MD, Andrews Air Force Base

Chantilly, VA, Washington Dulles Inter-
national Airport
Winchester, VA, Winchester Airport
DISTRICT NO. 26—ATLANTA, GEORGIA
Atlanta, GA, Atlanta Hartsfield Inter-

national Airport

Charleston, SC, Charleston
Airport

Charleston, SC, Charleston Air Force Base

Charlotte, NC, Charlotte International Air-
port

Raleigh, NC, Raleigh-Durham International
Airport

Savannah, GA, Savannah International Air-
port

International

DISTRICT NoO. 27—SAN JUAN, PUERTO RICO

San Juan, PR, San Juan International Air-
port

DISTRICT NO. 22—NEW ORLEANS, LOUISIANA

Louisville, KY, Louisville International Air-

port

New Orleans, LA, New Orleans International
Airport

Memphis, TN, Memphis International Air-
port

Nashville, TN, Nashville International Air-
port

DISTRICT NO. 20—OMAHA, NEBRASKA

Des Moines, IA, Des Moines International
Airport
Omaha, NE, Eppley International Airport

Omaha, NE, Offutt Air Force Base

DISTRICT NO. 30—HELENA, MONTANA

Billings, MT, Billings Airport

Boise, ID, Boise Airport

Cut Bank, MT, Cut Bank Airport

Glasgow, MT, Glasgow International Airport

Great Falls, MT, Great Falls International
Airport

Havre, MT, Havre-Hill County Airport

Helena, MT, Helena Airport

Kalispel, MT, Kalispel Airport

Missoula, MT, Missoula Airport

DISTRICT NO. 31—PORTLAND, OREGON
Medford, OR, Jackson County Airport
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Portland, OR, Portland International Air-

port

DISTRICT NO. 32—ANCHORAGE, ALASKA

Anchorage, AK, Anchorage International
Airport

Juneau, AK, Juneau Airport (Seaplane Base
Only)

Juneau, AK, Juneau Municipal Airport

Ketchikan, AK, Ketchikan Airport

Wrangell, AK, Wrangell Seaplane Base

DISTRICT NO. 33—HOUSTON, TEXAS

Galveston, TX, Galveston Airport

Houston, TX, Ellington Field

Houston, TX, Hobby Airport

Houston, TX, Houston Intercontinental Air-
port

DISTRICT NO. 33—SAN DIEGO, CALIFORNIA

Calexico, CA, Calexico International Airport

San Diego, CA, San Diego International Air-
port

San Diego, CA, San Diego Municipal Airport
(Lindbergh Field)

DISTRICT NO. 40—HARLINGEN, TEXAS

Brownsville, TX, Brownsville/South Padre Is-
land International Airport
Harlingen, TX, Valley International Airport
McAllen, TX, McAllen Miller International
Airport
(4) Immigration offices in foreign coun-
tries:

Athens, Greece

Bangkok, Thailand
Calgary, Alberta, Canada
Ciudad Juarez, Mexico
Dublin, Ireland
Edmonton, Alberta, Canada
Frankfurt, Germany
Freeport, Bahamas
Hamilton, Bermuda
Havana, Cuba

Hong Kong, B.C.C.
Karachi, Pakistan
London, United Kingdom
Manila, Philippines
Mexico City, Mexico
Monterrey, Mexico
Montreal, Quebec, Canada
Moscow, Russia

Nairobi, Kenya

Nassau, Bahamas

New Delhi, India
Oranjestad, Aruba
Ottawa, Ontario, Canada
Rome, Italy

Santo Domingo, Dominican Republic
Seoul, Korea

Shannon, Ireland
Singapore, Republic of Singapore
Tegucigalpa, Honduras
Tijuana, Mexico

Toronto, Ontario, Canada
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Vancouver, British Columbia, Canada
Victoria, British Columbia, Canada
Vienna, Austria

Winnipeg, Manitoba, Canada

(d) Border patrol sectors. Border Patrol
Sector Headquarters and Stations are
situated at the following locations:

SECTOR NO. 1—HOULTON, MAINE

Calais, ME

Fort Fairfield, ME
Houlton, ME
Jackman, ME
Rangeley, ME
Van Buren, ME

SECTOR NO. 2—SWANTON, VERMONT

Beecher Falls, VT
Burke, NY
Champlain, NY
Massena, NY
Newport, VT
Ogdensburg, NY
Richford, VT
Swanton, VT

SECTOR NoO. 3—RAMEY, PUERTO RICO

Ramey, Puerto Rico

SECTOR NO. 4—BUFFALO, NEW YORK

Buffalo, NY
Fulton, NY
Niagara Falls, NY
Watertown, NY

SECTOR NO. 5—DETROIT, MICHIGAN

Detroit, Ml

Grand Rapids, Ml
Port Huron, Ml
Sault Ste. Marie, Ml
Trenton, Ml

SECTOR NO. 6—GRAND FORKS, NORTH DAKOTA

Bottineau, ND

Duluth, MN

Grand Forks, ND
Grand Marais, MN
International Falls, MN
Pembina, ND

Portal, ND

Warroad, MN

SECTOR NO. —HAVRE, MONTANA

Billings, MT
Havre, MT
Malta, MT
Plentywood, MT
Scobey, MT
Shelby, MT

St. Mary, MT
Sweetgrass, MT
Twin Falls, ID
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SECTOR NO. 8—SPOKANE, WASHINGTON

Bonners Ferry, ID
Colville, WA
Eureka, MT
Oroville, WA
Pasco, WA
Spokane, WA
Wenatchee, WA
Whitefish, MT

SECTOR NO. 9—BLAINE, WASHINGTON

Bellingham, WA
Blaine, WA
Lynden, WA

Port Angeles, WA
Roseburg, OR

SECTOR NO. 10—LIVERMORE, CALIFORNIA

Bakersfield, CA
Fresno, CA
Livermore, CA
Oxnard, CA
Sacramento, CA
Salinas, CA

San Luis Obispo, CA
Stockton, CA

SECTOR NO. 11—SAN DIEGO, CALIFORNIA

Brown Field, CA

Campo, CA (Boulevard, CA)

Chula Vista, CA

El Cajon, CA (San Marcos and Julian, CA)
Imperial Beach, CA

San Clemente, CA

Temecula, CA

SECTOR NO. 12—EL CENTRO, CALIFORNIA

Calexico, CA
El Centro, CA
Indio, CA
Riverside, CA

SECTOR NO. 13—YUMA, ARIZONA

Blythe, CA
Boulder City, NV
Wellton, AZ
Yuma, AZ

SECTOR NO. 14—TUCSON, ARIZONA

Ajo, AZ

Casa Grande, AZ
Douglas, AZ
Naco, AZ
Nogales, AZ
Phoenix, AZ
Sonita, AZ
Tucson, AZ
Willcox, AZ

SECTOR No. 15—EL PAsSO, TEXAS

Alamogordo, NM
Albuquerque, NM
Carlsbad, NM
Deming, NM

El Paso, TX
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Fabens, TX

Fort Hancock, TX

Las Cruces, NM,
Lordsburg, NM

Truth or Consequences, NM
Ysleta, TX

SECTOR NO. 16—MARFA, TEXAS

Alpine, TX
Amarillo, TX
Fort Stockton, TX
Lubbock, TX
Marfa, TX
Midland, TX
Pecos, TX
Presidio, TX
Sanderson, TX
Sierra Blanca, TX
Van Horn, TX

SECTOR No. 17—DEL RI10, TEXAS

Abilene, TX
Brackettville, TX
Carrizo Springs, TX
Comstock, TX

Del Rio, TX

Eagle Pass, TX
Llano, TX
Rocksprings, TX
San Angelo, TX
Uvalde, TX

SECTOR NoO. 18—LAREDO, TEXAS

Cotulla, TX
Dallas, TX

Freer, TX
Hebbronville, TX
Laredo North, TX
Laredo South, TX
San Antonio, TX
Zapata, TX

SECTOR NO. 19—MCALLEN, TEXAS

Brownsville, TX
Corpus Christi, TX
Falfurrias, TX
Harlingen, TX
Kingsville, TX
McAllen, TX
Mercedes, TX

Port Isabel, TX

Rio Grande City, TX

SECTOR NO. 20—NEW ORLEANS, LOUISIANA

Baton Rouge, LA
Gulfport, MS
Lake Charles, LA
Little Rock, AR
Miami, OK
Mobile, AL

New Orleans, LA

SECTOR NoO. 21—MIAMI, FLORIDA

Jacksonville, FL
Orlando, FL
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Pembroke Pines, FL
Tampa, FL
West Palm Beach, FL

(e) Service centers. Service centers are
situated at the following locations:

Texas Service Center, Dallas, Texas

Nebraska Service Center, Lincoln, Nebraska

California Service Center, Laguna Niguel,
California

Vermont Service Center, St. Albans, Ver-
mont

() Asylum offices—(1) Newark, New
Jersey. The Asylum Office in Lyndhurst
has jurisdiction over the State of New
York within the boroughs of Manhat-
tan and the Bronx in the City of New
York; the Albany Suboffice; jurisdic-
tion of the Buffalo District Office; the
State of Pennsylvania, excluding the
jurisdiction of the Pittsburgh Sub-
office; and the States of Connecticut,
Delaware, Maine, Massachusetts, New
Hampshire, New Jersey, Rhode Island,
and Vermont.

(2) New York City, New York. The Asy-
lum Office in New York has jurisdic-
tion over the State of New York ex-
cluding the jurisdiction of the Albany
Suboffice, the Buffalo District Office
and the boroughs of Manhattan and the
Bronx.

(3) Arlington, Virginia. The Asylum
Office in Arlington has jurisdiction
over the District of Columbia, the
western portion of the State of Penn-
sylvania currently within the jurisdic-
tion of the Pittsburgh Suboffice, and
the States of Maryland, Virginia, West
Virginia, North Carolina, Georgia, Ala-
bama, and South Carolina.

(4) Miami, Florida. The Asylum Office
in Miami has jurisdiction over the
State of Florida, the Commonwealth of
Puerto Rico, and the United States
Virgin Islands.

(5) Houston, Texas. The Asylum Office
in Houston has jurisdiction over the
States of Louisiana, Arkansas, Mis-
sissippi, Tennessee, Texas, Oklahoma,
New Mexico, Colorado, Utah, and Wyo-
ming.

(6) Chicago, lllinois. The Asylum Of-
fice in Chicago has jurisdiction over
the States of Illinois, Indiana, Michi-
gan, Wisconsin, Minnesota, North Da-
kota, South Dakota, Kansas, Missouri,
Ohio, lowa, Nebraska, Montana, ldaho,
and Kentucky.
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(7) Los Angeles, California. The Asy-
lum Office in Los Angeles has jurisdic-
tion over the States of Arizona, the
southern portion of California as listed
in 8 CFR 100.4(b)(16) and 100.4(b)(39),
and that southern portion of the State
of Nevada currently within the juris-
diction of the Las Vegas Suboffice.

(8) San Francisco, California. The Asy-
lum Office in San Francisco has juris-
diction over the northern part of Cali-
fornia as listed in 8 CFR 100.4(b)(13),
the portion of Nevada currently under
the jurisdiction of the Reno Suboffice,
and the States of Oregon, Washington,
Alaska, and Hawaii and the Territory
of Guam.

[60 FR 57166, Nov. 14, 1995, as amended at 61
FR 25778, May 23, 1996]

§100.5 Regulations.

The regulations of the Immigration
and Naturalization Service, published
as chapter | of title 8 of the Code of
Federal Regulations, contain informa-
tion which under the provisions of sec-
tion 552 of title 5 of the United States
Code, is required to be published and is
subdivided into subchapter A (General
Provisions, parts 1 through 3, inclu-
sive), subchapter B (Immigration Regu-
lations, parts 100 through 299, inclu-
sive), and subchapter C (Nationality
Regulations, parts 306 through 499, in-
clusive). Any person desiring informa-
tion with respect to a particular proce-
dure (other than rule making) under
the Immigration and Nationality Act
should examine the part or section in
chapter | of title 8 of the Code of Fed-
eral Regulations dealing with such pro-
cedures as well as the section of the
Act implemented by such part or sec-
tion.

§100.6 Rule making.

Section 103(a) of the Immigration and
Nationality Act requires the Attorney
General to establish such regulations
as he deems necessary for carrying out
his authority under the provisions of
that Act. The Attorney General has
delegated certain rule making author-
ity to the Commissioner of Immigra-
tion and Naturalization. The provisions
of the FEDERAL REGISTER Act (49 Stat.
500; 44 U.S.C. 301-314), as amended, and
of the regulations thereunder (1 CFR—
Administrative Committee of the Fed-
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eral Register) as well as the provisions
of section 553 of title 5 of the United
States Code governing the issuance of
regulations are observed.

§100.7 OMB control numbers assigned
to information collections.

This section collects and displays the
control numbers assigned to informa-
tion collection requirements of the Im-
migration and Naturalization Service
by the Office of Management and Budg-
et (OMB) pursuant to the Paperwork
Reduction Act of 1980, Public Law 96-
511. The Service intends that this sec-
tion comply with the requirements of
section 3507(f) of the Paperwork Reduc-
tion Act, which requires that agencies
display a current control number as-
signed by the Director of the Office of
Management and Budget for each agen-
cy information collection requirement.

: : i Current
8 CFR part or sectl?srlr\i/gg%re identified and de OMB con-

trol No.
103.2(b)(1) .. 1115-0062
103.6 .......... 1115-0085
103.6(C) .ovvernrerrinnne 1115-0046
103.10(a)(2) 1115-0087
103.20(f) oo 1115-0088
204.1(8) v 1115-0054
204.1(D) v s 1115-0049
204.1(c) 1115-0061
1115-0057
1115-0066
N 1115-0056
207.3(0) cvooveeeeeeeeee e 1115-0098
Part 208 ..o 1115-0086
211.2(B)(3) e 1115-0042
2102 i 1115-0042
212.20(F) oo 1115-0042
212.2 s 1115-0106
2123 s 1115-0032
212.4(D) v s 1115-0028
P () N 1115-0040
2126 s 1115-0019
2126 s 1115-0047
212.7 1115-0048
212.7(c) 1115-0059
212.8(b) 1115-0081
214.1 ... 1115-0051
214.1(c) 1115-0093
214.2(e) ... 1115-0023
214.2(f) 1115-0060
214.2(f) 1115-0051
214.2(9) ... 1115-0090
214.2(h) ... 1115-0038
214.2(k) 1115-0071
214.2(l) . 1115-0038
214.2(m) .. 1115-0060
214.2(m) .. 1115-0051
1115-0070
1115-0051
1115-0005
1115-0084
.......... 1115-0037
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: : i Current
8 CFR part or sectlgrlr\i/g;%re identified and de OMB con-
trol No.

Part 231 ... 1115-0083
Part 231 ... 1115-0078
Part 231 ... 1115-0108
Part 232 ... 1115-0036
Part 233 ... 1115-0036
B (o OO 1115-0048
Part 235 ... 1115-0077
235.1(€) rvvererrereniiesieess st 1115-0065
2434 ... 1115-0055
2437 .......... 1115-0043
Part 244 ........ccocooiiii 1115-0025
Part 245 ... 1115-0053
Part 245 ..., 1115-0066
2452 ... 1115-0089
245.2(a)(2) .. 1115-0067
28711 o 1115-0037
...... 1115-0037
...... 1115-0037
1115-0032
..... 1115-0038
1115-0038
Part 249 ..o 1115-0053
Part 249 ..o 1115-0066
Part 250 ..o 1115-0020
Part 251 ... 1115-0083
Part 251 ... 1115-0040
Part 252 ... 1115-0040
252.1(f) 1115-0073
253.1 1115-0029
264.1 1115-0004
264.1(C) overeeeeeeereee e 1115-0079
264.1(f) 1115-0002
265.1 1115-0003
1115-0026
...... 1115-0014
...... 1115-0009
..... 1115-0010
...... 1115-0009
1115-0009
..... 1115-0009
1115-0022
..... 1115-0009
1115-0022
e 1115-0009
Part 330 ... 1115-0031
Part 334a ... 1115-0008
33411 s 1115-0009
33417 e 1115-0035
33511 1115-0009
336.16@ ..o 1115-0076
336.168 ..o 1115-0052
33816 .o 1115-0030
Part 341 ..o 1115-0018
B41.1(D) o 1115-0009
B43a.1 s 1115-0015
343D e 1115-0016

[48 FR 37201, Aug. 17, 1983]

PART 101—PRESUMPTION OF
LAWFUL ADMISSION

Sec.

101.1 Presumption of lawful admission.

101.2 Presumption of lawful admission;
entry under erroneous name or other er-
rors.
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101.3 Creation of record of lawful permanent
resident status for person born under dip-
lomatic status in the United States.

101.4 Registration procedure.

101.5 Special immigrant status for certain
G-4 nonimmigrants.

AUTHORITY: 8 U.S.C. 1103, 8 CFR part 2.

§101.1 Presumption of lawful admis-
sion.

A member of the following classes
shall be presumed to have been law-
fully admitted for permanent residence
even though a record of his admission
cannot be found, except as otherwise
provided in this section, unless he
abandoned his lawful permanent resi-
dent status or subsequently lost that
status by operation of law:

(a) Prior to June 30, 1906. An alien who
establishes that he entered the United
States prior to June 30, 1906.

(b) United States land borders. An alien
who establishes that, while a citizen of
Canada or Newfoundland, he entered
the United States across the Canadian
border prior to October 1, 1906; an alien
who establishes that while a citizen of
Mexico he entered the United States
across the Mexican border prior to July
1, 1908; an alien who establishes that,
while a citizen of Mexico, he entered
the United States at the port of Pre-
sidio, Texas, prior to October 21, 1918,
and an alien for whom a record of his
actual admission to the United States
does not exist but who establishes that
he gained admission to the United
States prior to July 1, 1924, pursuant to
preexamination at a United States im-
migration station in Canada and that a
record of such preexamination exists.

(c) Virgin Islands. An alien who estab-
lishes that he entered the Virgin Is-
lands of the United States prior to July
1, 1938, even though a record of his ad-
mission prior to that date exists as a
non-immigrant under the Immigration
Act of 1924.

(d) Asiatic barred zone. An alien who
establishes that he is of a race indige-
nous to, and a native of a country with-
in, the Asiatic zone defined in section 3
of the Act of February 5, 1917, as
amended, that he was a member of a
class of aliens exempted from exclusion
by the provisions of that section, and
that he entered the United States prior
to July 1, 1924, provided that a record
of his admission exists.
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(e) Chinese and Japanese aliens—(1)
Prior to July 1, 1924. A Chinese alien for
whom there exists a record of his ad-
mission to the United States prior to
July 1, 1924, under the laws and regula-
tions formerly applicable to Chinese
and who establishes that at the time of
his admission he was a merchant,
teacher, or student, and his son or
daughter under 21 or wife accompany-
ing or following to join him; a traveler
for curiosity or pleasure and his ac-
companying son or daughter under 21
or accompanying wife; a wife of a Unit-
ed States citizen; a returning laborer;
and a person erroneously admitted as a
United States citizen under section
1993 of the Revised Statutes of the
United States, as amended, his father
not having resided in the United States
prior to his birth.

(2) On or after July 1, 1924. A Chinese
alien for whom there exists a record of
his admission to the United States as a
member of one of the following classes;
an alien who establishes that he was
readmitted between July 1, 1924, and
December 16, 1943, inclusive, as a re-
turning Chinese laborer who acquired
lawful permanent residence prior to
July 1, 1924; a person erroneously ad-
mitted between July 1, 1924, and June
6, 1927, inclusive, as a United States
citizen under section 1993 of the Re-
vised Statutes of the United States, as
amended, his father not having resided
in the United States prior to his birth;
an alien admitted at any time after
June 30, 1924, under section 4 (b) or (d)
of the Immigration Act of 1924; an alien
wife of a United States citizen admit-
ted between June 13, 1930, and Decem-
ber 16, 1943, inclusive, under section
4(a) of the Immigration Act of 1924; an
alien admitted on or after December 17,
1943, under section 4(f) of the Immigra-
tion Act of 1924; an alien admitted on
or after December 17, 1943, under sec-
tion 317(c) of the Nationality Act of
1940, as amended; an alien admitted on
or after December 17, 1943, as a pref-
erence or nonpreference quota immi-
grant pursuant to section 2 of that act;
and a Chinese or Japanese alien admit-
ted to the United States between July
1, 1924, and December 23, 1952, both
dates inclusive, as the wife or minor
son or daughter of a treaty merchant
admitted before July 1, 1924, if the hus-
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band-father was lawfully admitted to
the United States as a treaty merchant
before July 1, 1924, or, while maintain-
ing another status under which he was
admitted before that date, and his sta-
tus changed to that of a treaty mer-
chant or treaty trader after that date,
and was maintaining the changed sta-
tus at the time his wife or minor son or
daughter entered the United States.

(f) Citizens of the Philippine Islands—
(1) Entry prior to May 1, 1934. An alien
who establishes that he entered the
United States prior to May 1, 1934, and
that he was on the date of his entry a
citizen of the Philippine Islands, pro-
vided that for the purpose of petition-
ing for naturalization he shall not be
regarded as having been lawfully ad-
mitted for permanent residence unless
he was a citizen of the Commonwealth
of the Philippines on July 2, 1946.

(2) Entry between May 1, 1934, and July
3, 1946. An alien who establishes that
he entered Hawaii between May 1, 1934,
and July 3, 1946, inclusive, under the
provisions of the last sentence of sec-
tion 8(a)(1) of the Act of March 24, 1934,
as amended, that he was a citizen of
the Philippine Islands when he entered,
and that a record of such entry exists.

(g) Temporarily admitted aliens. The
following aliens who when admitted ex-
pressed an intention to remain in the
United States temporarily or to pass in
transit through the United States, for
whom records of admission exist, but
who remained in the United States: An
alien admitted prior to June 3, 1921, ex-
cept if admitted temporarily under the
9th proviso to section 3 of the Immigra-
tion Act of 1917, or as an accredited of-
ficial of a foreign government, his
suite, family, or guest, or as a seaman
in pursuit of his calling; an alien ad-
mitted under the Act of May 19, 1921, as
amended, who was admissible for per-
manent residence under that Act not-
withstanding the quota limitation’s
thereof and his accompanying wife or
unmarried son or daughter under 21
who was admissible for permanent resi-
dence under that Act notwithstanding
the quota limitations thereof; and an
alien admitted under the Act of May
19, 1921, as amended, who was charged
under that Act to the proper quota at
the time of his admission or subse-
quently and who remained so charged.
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(h) Citizens of the Trust Territory of the
Pacific Islands who entered Guam prior to
December 24, 1952. An alien who estab-
lishes that while a citizen of the Trust
Territory of the Pacific Islands he en-
tered Guam prior to December 24, 1952,
by records, such as Service records sub-
sequent to June 15, 1952, records of the
Guamanian Immigration Service,
records of the Navy or Air Force, or
records of contractors of those agen-
cies, and was residing in Guam on De-
cember 24, 1952.

(i) Aliens admitted to Guam. An alien
who establishes that he was admitted
to Guam prior to December 24, 1952, by
records such as Service records subse-
quent to June 15, 1952, records of the
Guamanian Immigration Service,
records of the Navy or Air Force, or
records of contractors of those agen-
cies; that he was not excludable under
the Act of February 5, 1917, as amend-
ed; and that he continued to reside in
Guam until December 24, 1952, and
thereafter was not admitted or re-
admitted into Guam as a non-
immigrant, provided that the provi-
sions of this paragraph shall not apply
to an alien who was exempted from the
contract laborer provisions of section 3
of the Immigration Act of February 5,
1917, as amended, through the exercise,
expressly or impliedly, of the 4th or 9th
provisos to section 3 of that act.

(J) Erroneous admission as United
States citizens or as children of citizens.
(1) (i) An alien for whom there exists a
record of admission prior to September
11, 1957, as a United States citizen who
establishes that at the time of such ad-
mission he was the child of a United
States citizen parent; he was erro-
neously issued a United States pass-
port or included in the United States
passport of his citizen parent accom-
panying him or to whom he was des-
tined; no fraud or misrepresentation
was practiced by him in the issuance of
the passport or in gaining admission;
he was otherwise admissible at the
time of entry except for failure to meet
visa or passport requirements; and he
has maintained a residence in the Unit-
ed States since the date of admission,
or (ii) an alien who meets all of the
foregoing requirements except that if
he were, in fact, a citizen of the United
States a passport would not have been
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required, or it had been individually
waived, and was erroneously admitted
as a United States citizen by a Service
officer. For the purposes of all of the
foregoing, the terms child and parent
shall be defined as in section 101(b) of
the Immigration and Nationality Act,
as amended.

(2) An alien admitted to the United
States before July 1, 1948, in possession
of a section 4(a) 1924 Act nonquota im-
migration visa issued in accordance
with State Department regulations, in-
cluding a child of a United States citi-
zen after he reached the age of 21, in
the absence of fraud or misrepresenta-
tion; a member of a naturalized per-
son’s family who was admitted to the
United States as a United States citi-
zen or as a section 4(a) 1924 Act
nonquota immigrant on the basis of
that naturalization, unless he know-
ingly participated in the unlawful nat-
uralization of the parent or spouse ren-
dered void by cancellation, or knew at
any time prior to his admission to the
United States of the cancellation; and
a member of a naturalized person’s
family who knew at any time prior to
his admission to the United States of
the cancellation of the naturalization
of his parent or spouse but was admit-
ted to the United States as a United
States citizen pursuant to a State De-
partment or Service determination
based upon a then prevailing adminis-
trative view, provided the State De-
partment or Service knew of the can-
cellation.

[23 FR 9119, Nov. 26, 1958, as amended at 24
FR 2583, Apr. 3, 1959; 24 FR 6476, Aug. 12, 1959;
25 FR 581, Jan. 23, 1960; 31 FR 535, Jan. 15,
1966]

§101.2 Presumption of lawful admis-
sion; entry under erroneous name
or other errors.

An alien who entered the United
States as either an immigrant or non-
immigrant under any of the following
circumstances shall be regarded as hav-
ing been lawfully admitted in such sta-
tus, except as otherwise provided in
this part: An alien otherwise admissi-
ble whose entry was made and recorded
under other than his full true and cor-
rect name or whose entry record con-
tains errors in recording sex, names of
relatives, or names of foreign places of
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birth or residence, provided that he es-
tablishes by clear, unequivocal, and
convincing evidence that the record of
the claimed admission relates to him,
and, if entry occurred on or after May
22, 1918, if under other than his full,
true and correct name that he also es-
tablishes that the name was not adopt-
ed for the purpose of concealing his
identity when obtaining a passport or
visa, or for the purpose of using the
passport or visa of another person or
otherwise evading any provision of the
immigration laws, and that the name
used at the time of entry was one by
which he had been known for a suffi-
cient length of time prior to making
application for a passport or visa to
have permitted the issuing authority
or authorities to have made any nec-
essary investigation concerning him or
that his true identity was known to
such officials.

[32 FR 9622, July 4, 1967]

§101.3 Creation of record of lawful
permanent resident status for per-
son born under diplomatic status in
the United States.

(a) Person born to foreign diplomat. (1)
Status of person. A person born in the
United States to a foreign diplomatic
officer accredited to the United States,
as a matter of international law, is not
subject to the jurisdiction of the Unit-
ed States. That person is not a United
States citizen under the Fourteenth
Amendment to the Constitution. Such
a person may be considered a lawful
permanent resident at birth.

(2) Definition of foreign diplomatic offi-
cer. Foreign diplomatic officer means a
person listed in the State Department
Diplomatic List, also known as the
Blue List. It includes ambassadors,
ministers, chargés d’affaires, coun-
selors, secretaries and attachés of em-
bassies and legations as well as mem-
bers of the Delegation of the Commis-
sion of the European Communities. The
term also includes individuals with
comparable diplomatic status and im-
munities who are accredited to the
United Nations or to the Organization
of American States, and other individ-
uals who are also accorded comparable
diplomatic status.

(b) Child born subject to the jurisdiction
of the United States. A child born in the
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United States is born subject to the ju-
risdiction of the United States and is a
United States citizen if the parent is
not a ‘“‘foreign diplomatic officer” as
defined in paragraph (a)(2) of this sec-
tion. This includes, for example, a
child born in the United States to one
of the following foreign government of-
ficials or employees:

(1) Employees of foreign diplomatic
missions whose names appear in the
State Department list entitled “Em-
ployees of Diplomatic Missions Not
Printed in the Diplomatic List,” also
known as the White List; employees of
foreign diplomatic missions accredited
to the United Nations or the Organiza-
tion of American States; or foreign dip-
lomats accredited to other foreign
states. The majority of these individ-
uals enjoy certain diplomatic immuni-
ties, but they are not ‘“‘foreign diplo-
matic officers’ as defined in paragraph
(@)(2) of this section. The immunities,
if any, of their family members are de-
rived from the status of the employees
or diplomats.

(2) Foreign government employees
with limited or no diplomatic immu-
nity such as consular officials named
on the State Department list entitled
““Foreign Consular Officers in the Unit-
ed States’ and their staffs.

(c) Voluntary registration as lawful per-
manent resident of person born to foreign
diplomat. Since a person born in the
United States to a foreign diplomatic
officer is not subject to the jurisdiction
of the United States, his/her registra-
tion as a lawful permanent resident of
the United States is voluntary. The
provisions of section 262 of the Act do
not apply to such a person unless and
until that person ceases to have the
rights, privileges, exemptions, or im-
munities which may be claimed by a
foreign diplomatic officer.

(d) Retention of lawful permanent resi-
dence. To be eligible for lawful perma-
nent resident status under paragraph
(a) of this section, an alien must estab-
lish that he/she has not abandoned his/
her residence in the United States. One
of the tests for retention of lawful per-
manent resident status is continuous
residence, not continuous physical
presence, in the United States. Such a
person will not be considered to have
abandoned his/her residence in the
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United States solely by having been ad-
mitted to the United States in a non-
immigrant classification under para-
graph (15)(A) or (15)(G) of section 101(a)
of the Act after a temporary stay in a
foreign country or countries on one or
several occasions.

(Secs. 101(a)(20), 103, 262, 264 of the Immigra-
tion and Nationality Act, as amended; 8
U.S.C. 1101(a)(20), 1103, 1302, 1304)

[47 FR 940, Jan. 8, 1982]

§101.4 Registration procedure.

The procedure for an application for
creation of a record of lawful perma-
nent residence and an Alien Registra-
tion Receipt Card, Form I1-551, for a
person eligible for presumption of law-
ful admission for permanent residence
under §101.1 or §101.2 or for lawful per-
manent residence as a person born in
the United States to a foreign diplo-
matic officer under §101.3 is described
in §264.2 of this chapter.

(Secs. 101(a)(20), 103, 262, 264 of the Immigra-
tion and Nationality Act, as amended; 8
U.S.C. 1101(a)(20), 1103, 1302, 1304)

[47 FR 941, Jan. 8, 1982]

§101.5 Special immigrant status for
certain G-4 nonimmigrants.

(a) Application. An application for ad-
justment to special immigrant status
under section 101(a)(27)(1) of the INA
shall be made on Form 1-485. The appli-
cation date of the 1-485 shall be the
date of acceptance by the Service as
properly filed. If the application date is
other than the fee receipt date it must
be noted and initialed by a Service offi-
cer. The date of application for adjust-
ment of status is the closing date for
computing the residence and physical
presence requirement. The applicant
must have complied with all require-
ments as of the date of application.

(b) Documentation. All documents
must be submitted in accordance with
§103.2(b) of this chapter. The applica-
tion shall be accompanied by documen-
tary evidence establishing the aggre-
gate residence and physical presence
required. Documentary evidence may
include official employment verifica-
tion, records of official or personnel
transactions or recordings of events oc-
curring during the period of claimed
residence and physical presence. Affi-
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davits of credible witnesses may also
be accepted. Persons unable to furnish
evidence in their own names may fur-
nish evidence in the names of parents
or other persons with whom they have
been living, if affidavits of the parents
or other persons are submitted attest-
ing to the claimed residence and phys-
ical presence. The claimed family rela-
tionship to the principle G-4 inter-
national organization officer or em-
ployee must be substantiated by the
submission of verifiable civil docu-
ments.

(c) Residence and physical presence re-
quirements. All applicants applying
under sections 101(a)(27)(1) (i), (ii), and
(iii) of the INA must have resided and
been physically present in the United
States for a designated period of time.

For purposes of this section only, an
absence from the United States to con-
duct official business on behalf of the
employing organization, or approved
customary leave shall not be sub-
tracted from the aggregated period of
required residence or physical presence
for the current or former G-4 officer or
employee or the accompanying spouse
and unmarried sons or daughters of
such officer or employee, provided resi-
dence in the United States is main-
tained during such absences, and the
duty station of the principle G-4 non-
immigrant continues to be in the Unit-
ed States. Absence from the United
States by the G-4 spouse or unmarried
son or daughter without the principle
G-4 shall not be subtracted from the
aggregate period of residence and phys-
ical presence if on customary leave as
recognized by the international organi-
zation employer. Absence by the un-
married son or daughter while enrolled
in a school outside the United States
will not be counted toward the physical
presence requirement.

(d) Maintenance of nonimmigrant sta-
tus. Section 101(a)(27)(1) (i), and (ii) re-
quires the applicant to accrue the re-
quired period of residence and physical
presence in the United States while
maintaining status as a G-4 or N non-
immigrant. Section 101(a)(27)(1)(iii) re-
quires such time accrued only in G4
nonimmigrant status.

Maintaining G-4 status for this pur-
pose is defined as maintaining qualified
employment with a ““G” international
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organization or maintaining the quali-
fying family relationship with the G-4
international organization officer or
employee. Maintaining status as an N
nonimmigrant for this purpose requires
the qualifying family relationship to
remain in effect. Unauthorized employ-
ment will not remove an otherwise eli-
gible alien from G-4 status for resi-
dence and physical presence require-
ments, provided the qualifying G4 sta-
tus is maintained.

[54 FR 5927, Feb. 7, 1989]

PART 103—POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

Sec.

103.1 Delegations of authority.

103.2 Applications, petitions, and other doc-
uments.

103.3 Denials, appeals, and precedent deci-
sions.

103.4 Certifications.

103.5 Reopening or reconsideration.

103.5a Service of notification, decisions, and
other papers by the Service.

103.5b Application for further action on an
approved application or petition.

103.6 Surety bonds.

103.7 Fees.

103.8 Definitions pertaining to availability
of information under the Freedom of In-
formation Act.

103.9 Availability of decisions and interpre-
tive material under the Freedom of In-
formation Act.

103.10 Requests for records under the Free-
dom of Information Act.

103.11 Business information.

103.12 Definition of the term “‘lawfully
present’” aliens for purposes of applying
for Title Il Social Security benefits
under Public Law 104-193.

103.20 Purpose and scope.

103.21 Access by individuals
maintained about them.

103.22 Records exempt in whole or in part.

103.23 Special access procedures.

103.24 Requests for accounting of record dis-
closure.

103.25 Notice of access decisions; time lim-
its.

103.26

103.27

103.28

103.29

to records

Fees for copies of records.

Appeals from denials of access.

Requests for correction of records.

Records not subject to correction.

103.30 Accounting for disclosures.

103.31 Notices of subpoenas and emergency
disclosures.

103.32 Information forms.

103.33 Contracting record systems.
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103.34 Security of records systems.

103.35 Use and collection of Social Security
numbers.

103.36 Employee standards of conduct with
regard to privacy.

AUTHORITY: 5 U.S.C. 552, 552(a); 8 U.S.C.
1101, 1103, 1201, 1252 note, 1252b, 1304, 1356; 31
U.S.C. 9701; E.O. 12356, 47 FR 14874, 15557, 3
CFR, 1982 Comp., p. 166; 8 CFR part 2.

SOURCE: 40 FR 44481, Sept. 26, 1975, unless
otherwise noted.

§103.1 Delegations of authority.

(a) Deputy Commissioner. Without di-
vesting the Commissioner of any of the
powers, duties, and privileges delegated
by the Attorney General, coextensive
authority is delegated to the Deputy
Commissioner. The Deputy Commis-
sioner is delegated responsibility for
providing overall supervision and di-
rection to the four Executive Associate
Commissioners of the Service.

(b) General Counsel—(1) General.
Under the direction and supervision of
the Commissioner, the General Counsel
is delegated the authority to carry out
the duties of the chief legal officer for
the Service, and is assisted by the dep-
uty general counsel(s) and staff. The
General Counsel advises the Commis-
sioner, the Deputy Commissioner, and
staff on legal matters; prepares legisla-
tive reports; and assists in litigation.
The General Counsel is delegated the
authority to oversee the professional
activities of all Service attorneys as-
signed to field offices and to make rec-
ommendations to the Department of
Justice on all personnel matters in-
volving Service attorneys, including
attorney discipline which requires final
action or approval by the Deputy At-
torney General or other designated De-
partment of Justice official. The Gen-
eral Counsel is delegated authority to
perform the functions conferred upon
the Commissioner with respect to pro-
duction or disclosure of material in
Federal and state proceedings as pro-
vided in 28 CFR 16.24(a).

(2) Regional Counsel. In addition to
other legal activities performed under
the direction and supervision of the
General Counsel, Regional Counsel are
delegated authority within their re-
spective regional areas, concurrent
with that of the General Counsel, to
perform the functions conferred upon
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the Commissioner with respect to pro-
duction or disclosure of material in
Federal and state proceedings as pro-
vided in 28 CFR 16.24(a).

(c) Director of Congressional Relations.
Under the direction and supervision of
the Commissioner, the Director of Con-
gressional Relations is delegated au-
thority to respond to Congressional in-
quiries and advise the Commissioner
and staff concerning legislative mat-
ters of the Service.

(d) Director of Public Affairs. Under
the direction and supervision of the
Commissioner, the Director of Public
Affairs is delegated authority to direct
and coordinate public affairs policy,
public information, news releases, pub-
lic liaison, and outreach; to advance
public affairs and Service initiatives
such as naturalization and employer
education; and to produce information
products.

(e) Director of Internal Audit. Under
the direction and supervision of the
Commissioner, the Director of the Of-
fice of Internal Audit is delegated au-
thority to plan, direct, and coordinate
the Service’s internal audit program
and compliance review program; to ini-
tiate and to conduct or direct the con-
duct of investigations of alleged mis-
management by Service employees; to
initiate and to conduct or direct the
conduct of investigations of alleged
misconduct by Service employees, sub-
ject to agreements with the Depart-
ment’s Office of Professional Respon-
sibility and Office of Inspector General
(O1G); to exercise those powers and au-
thorities necessary to investigate mat-
ters which are material and relevant to
the administration of the Service, in-
cluding the power and authority to ad-
minister oaths and to take and con-
sider evidence; to collect information
concerning the efficiency and effective-
ness of Service operations and pro-
grams and Service systems to elimi-
nate fraud, waste, and abuse in the
workplace; and to act as the Service’s
liaison with outside audit/inspection
agencies.

(f) Executive Associate Commissioner for
Programs—(1) General. Under the direc-
tion and supervision of the Deputy
Commissioner, the Executive Associate
Commissioner for Programs is dele-
gated authority for policy develop-
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ment, review and integration of the
Service’s enforcement and examina-
tions programs, and for providing gen-
eral direction to, and supervision of,
the Associate Commissioners for En-
forcement and Examinations.

(2) Associate Commissioner for Enforce-
ment—(i) General. Under the direction
and supervision of the Executive Asso-
ciate Commissioner for Programs, the
Associate Commissioner for Enforce-
ment is delegated authority and re-
sponsibility for program and policy
planning, development, coordination,
evaluation, and staff direction to the
Border Patrol, Investigations, Deten-
tion and Deportation, Intelligence, and
Asset Forfeiture programs, and to im-
pose administrative fines, penalties,
and forfeitures under sections 274, 274A
and 274C of the Act. The Associate
Commissioner for Enforcement is re-
sponsible for providing general direc-
tion and supervision to the:

(A) Assistant Commissioner for Border
Patrol;

(B) Assistant Commissioner for Inves-
tigations;

(C) Assistant Commissioner for Deten-
tion and Deportation;

(D) Assistant Commissioner for Intel-
ligence; and

(E) Director of Asset Forfeiture.

(ii) Director of Asset Forfeiture. Under
the direction and supervision of the As-
sociate Commissioner for Enforcement,
the Director of Asset Forfeiture is dele-
gated the authority to direct and co-
ordinate the Service program under
section 274(b) of the Act which provides
for the seizure and forfeiture of convey-
ances used in violation of section 274(a)
of the Act.

(3) Associate Commissioner for Exami-
nations. (i) General. Under the direction
and supervision of the Executive Asso-
ciate Commissioner for Programs, the
Associate Commissioner for Examina-
tions is delegated authority and re-
sponsibility for program and policy
planning, development, coordination,
evaluation, and staff direction to the
Adjudications and Nationality, Inspec-
tions, Administrative Appeals, Service
Center Operations, and Records pro-
grams, and to direct and supervise the:

(A) Assistant Commissioner for Adju-
dications and Nationality;
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(B) Assistant Commissioner for Inspec-
tions;

(C) Assistant Commissioner for Service
Center Operations;

(D) Assistant Commissioner
Records; and

(E) Director of Administrative Appeals.

(if) Administrative Fines. The Associ-
ate Commissioner for Examinations is
delegated the authority to impose ad-
ministrative fines under provisions of
the Act in any case which is transmit-
ted to the National Fines Office by a
district director.

(iii) Appellate Authorities. In addition,
the Associate Commissioner for Exami-
nations exercises appellate jurisdiction
over decisions on;

(A) Breaching
§103.6(e);

(B) Petitions for immigrant visa clas-
sification based on employment or as a
special immigrant or entrepreneur
under 88204.5 and 204.6 of this chapter
except when the denial of the petition
is based upon lack of a certification by
the Secretary of Labor under section
212(a)(5)(A) of the Act;

(C) Indochinese refugee applications
for adjustment of status under section
103 of the Act of October 28, 1977;

(D) Revoking approval of certain pe-
titions under §205.2 of this chapter.;

(E) Applications for permission to re-
apply for admission to the United
States after deportation or removal
under §212.2 of this chapter;

(F) Applications for waiver of certain
grounds of excludability under §212.7(a)
of this chapter;

(G) Applications for waiver of the
two-year foreign residence requirement
under §212.7(c) of this chapter;

(H) Petitions for approval of schools
under §214.3 of this chapter;

(1) Decisions of district directors re-
garding withdrawal of approval of
schools for attendance by foreign stu-
dents under §214.4 of this chapter;

(J) Petitions for temporary workers
or trainees and fiancees or fiances of
U.S. citizens under §§214.2 and 214.6 of
this chapter;

(K) Applications for issuance of re-
entry permits under 8 CFR part 223;

(L) Applications for refugee travel
documents under 8 CFR part 223;

(M) Applications for benefits of sec-
tion 13 of the Act of September 11, 1957,

for
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as amended, under §245.3 of this chap-
ter;

(N) Adjustment of status of certain
resident aliens to nonimmigrants
under §247.12(b) of this chapter;

(O) Applications to preserve resi-
dence for naturalization purposes
under §316a.21(c) of this chapter;

(P) Applications for certificates of
citizenship under §341.6 of this chapter;

(Q) Administration cancellation of
certificates, documents, and records
under §342.8 of this chapter;

(R) Applications for certificates of
naturalization or repatriation under
§343.1 of this chapter;

(S) Applications for new naturaliza-
tion or citizenship papers under
§343a.1(c) of this chapter;

(T) Applications for special certifi-
cates of naturalization under
§343b.11(b) of this chapter;

(U) Applications by organizations to
be listed on the Service listing of free
legal services program and removal
therefrom under Part 292a of this chap-
ter;

(V) Petitions to classify Amerasians
under Public Law 97-359 as the children
of United States citizens;

(W) Revoking approval of certain pe-
titions, as provided in §§214.2 and 214.6
of this chapter,;

(X) Orphan petitions under 8 CFR
204.3;

(Y) Applications for advance process
of orphan petitions under 8 CFR 204.3;

(2) Invalidation of a temporary labor
certification issued by the governor of
Guam under §214.2(h)(3)(v) of this chap-
ter;

(AA) Application for status as tem-
porary or permanent resident under
§§245a.2 or 245a.3 of this chapter;

(BB) Application for status as tem-
porary resident under §210.2 of this
chapter;

(CC) Termination of status as tem-
porary resident under §210.4 of this
chapter;

(DD) Termination of status as tem-
porary resident under §245a.2 of this
chapter;

(EE) Application for waiver of
grounds of excludability under Parts
210, 210a, and 245a of this chapter;
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(FF) Application for status of certain
Cuban and Haitian nationals under sec-
tion 202 of the Immigration Reform and
Control Act of 1986;

(GG) A self-petition filed by a spouse
or child based on the relationship to an
abusive citizen or lawful permanent
resident of the United States for classi-
fication under section 201(b)(2)(A)(i) of
the Act or section 203(a)(2)(A) of the
Act;

(HH) Application for Temporary Pro-
tected Status under part 240 of this
chapter;

(I1) Petitions for special immigrant
juveniles under part 204 of this chapter;

(33J) Applications for adjustment of
status under part 245 of this title when
denied solely because the applicant
failed to establish eligibility for the
bona fide marriage exemption con-
tained in section 245(e) of the Act;

(KK) Petition for Armed Forces Spe-
cial Immigrant under §204.9 of this
chapter;

(LL) Request for participation as a
regional center under §204.6(m) of this
chapter;

(MM) Termination of participation of
regional center under §204.6(m) of this
chapter; and

(NN) Application for certification for
designated  fingerprinting  services
under §103.2(e) of this chapter.

(iv) Director of the National Fines Of-
fice. Under the direction of the Assist-
ant Commissioner for Inspections, the
Director of the National Fines Office
has program, administrative, and su-
pervisory responsibility for all person-
nel assigned to the National Fines Of-
fice. The Director of the National Fines
Office is delegated the authority by the
Associate Commissioner for Examina-
tions to impose fines, penalties, and
liqguidated damages under sections 214,
231, 233, 237, 238, 239, 243, 251, 252, 253,
254, 255, 256, 257, 258, 271, 272, 273 and
274C of the Act.

(v) Service Center directors. Under the
direction and supervision of the Assist-
ant Commissioner for Service Center
Operations, the service center directors
are delegated the authority to control
all activities conducted within their of-
fices and supervisory responsibility for
all personnel assigned to their offices.
Center directors are delegated the au-
thority to grant or deny any applica-
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tion or petition submitted to the Serv-
ice, except for matters delegated to
asylum officers pursuant to part 208
and §253.1(f) of this chapter, or exclu-
sively delegated to district directors.

(g) Executive Associate Commissioner
for Field Operations—(1) General. Under
the direction and supervision of the
Deputy Commissioner, the Executive
Associate Commissioner for Field Op-
erations is delegated authority and re-
sponsibility for implementing policies
of the Service’s field operations, and
for providing general direction to and
supervision of the regional directors
and the Director of International Af-
fairs.

(2) Regional directors—(i) General.
Under the direction and supervision of
the Executive Associate Commissioner
for Field Operations, the regional di-
rectors are delegated authority and re-
sponsibility for the Service’s field oper-
ations within their respective geo-
graphical areas, and for providing di-
rection to and supervision of the dis-
trict directors and chief patrol agents
within their respective regions.

(ii) District directors. (A) District di-
rectors of offices located within the
United States are under the direction
and supervision of the regional direc-
tor. District directors of foreign offices
are under the direction and supervision
of the Director of International Affairs.
District directors are delegated author-
ity to control all activities conducted
within their offices and to supervise all
personnel, except Service attorneys,
assigned to their offices.

(B) District directors are delegated
the authority to grant or deny any ap-
plication or petition submitted to the
Service, except for matters delegated
to asylum officers pursuant to part 208
and §253.1(f) of this chapter, or exclu-
sively delegated to service center di-
rectors, to initiate any authorized pro-
ceeding in their respective districts,
and to exercise the authorities under
§§242.1(a), 242.2(a) and 242.7 of this
chapter without regard to geographical
limitations. District directors are dele-
gated authority to conduct the pro-
ceeding provided for in §252.2 of this
chapter.

(C) Applications filed for special agri-
cultural worker or legalization status
pursuant to sections 210 and 245a of the
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Act, respectively, may be approved by
the district director having jurisdic-
tion of the office where a second inter-
view is required by the service center,
if the alien in the second interview can
establish eligibility for approval. Dis-
trict directors may deny applications
for special agricultural worker or le-
galization status at offices under their
jurisdiction.

(D) Officers in charge—(1) General.
Under the direction and supervision of
the district director, officers in charge
are delegated authority to control all
activities conducted within their of-
fices and to supervise all personnel as-
signed to their office. Officers in
charge direct inspection activities at
ports-of-entry and the authorization of
extensions of nonimmigrant admission
periods and of voluntary departure
prior to the commencement of deporta-
tion hearings. The Officers in charge in
the places enumerated in §212.1(i) of
this chapter are delegated the author-
ity to act on requests for waiver of visa
and passport requirements under the
provisions of section 212(d)(4)(A) of the
Act.

) The offices located in
Oranjestaad, Aruba; Calgary, Alberta,
Canada; Edmonton, Alberta, Canada;
Freeport, Bahamas; Hamilton, Ber-
muda; Nassau, Bahamas; Shannon, Ire-
land; Toronto, Ontario, Canada; Van-
couver, British Columbia, Canada; Vic-
toria, British Columbia, Canada; Win-
nipeg, Manitoba, Canada; Dublin, Ire-
land; and such other preinspection or
preclearance sites as the Service may
establish in the future, are delegated
authority to perform the function of
preinspection of passengers and crews
on aircraft and surface vessels, as ap-
propriate, which are departing directly
to the United States mainland.

(3) The Officer in charge of the office
in Montreal, Canada, is authorized to
perform preinspection of passengers
and crew of aircraft departing directly
to the United States mainland and to
authorize or deny waivers of grounds of
excludability under section 212 (h) and
(i) of the Act; also, to approve or deny
applications for permission to reapply
for admission to the United States
after deportation or removal, when
filed in conjunction with an applica-
tion for waiver of grounds of exclud-
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ability under section 212 (h) or (i) of
the Act.

(iii) Chief patrol agents. Under the di-
rection and supervision of a regional
director, chief patrol agents are dele-
gated authority to direct the Border
Patrol activities of the Service within
their respective sectors, including ex-
ercising the authority in section 242(b)
of the Act to permit aliens to depart
voluntarily from the United States
prior to commencement of a hearing.

(3) Director of International Affairs—(i)
General. Under the direction and super-
vision of the Executive Associate Com-
missioner for Field Operations, the Di-
rector of International Affairs is dele-
gated authority to direct and supervise
the foreign office district directors, to
maintain the integrity and efficiency
of the Service’s international oper-
ations, and to administer programs re-
lated to refugee, asylum, and parole
benefits. The Director of International
Affairs is also responsible for the direc-
tion and supervision of overseas
preinspection at sites, if any, for which
the Commissioner has specifically dele-
gated inspection authority to the Of-
fice of International Affairs. The Direc-
tor serves as the principal liaison with
foreign governments and other agen-
cies of the United States in overseas lo-
cations.

(ii) Asylum Officers. Asylum officers
serve under the supervision and direc-
tion of the Director of International
Affairs, and shall be specially trained
as required in §208.1(b) of this chapter.
Asylum officers are delegated the au-
thority to hear and adjudicate applica-
tions for asylum and for withholding of
deportation, as provided under part 208
and §253.1(f) of this chapter.

(iii) Officer in Charge. The officers in
charge of the offices located at Athens,
Greece; Mexico City, Mexico; Ciudad
Juarez, Mexico; Rome, Italy; Frank-
furt, Germany; Moscow, Russia; Vi-
enna, Austria; Tegucigalpa, Honduras;
Bangkok, Thailand; Hong Kong, BCC;
London, England; Manila, Philippines;
Monterrey, Mexico; Nairobi, Kenya;
New Delhi, India; Seoul, Korea; Singa-
pore, Republic of Singapore; Tijuana,
Mexico; Port-au-Prince, Haiti; Karachi,
Pakistan; and such other overseas sub-
offices as the Service may establish in
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the future, are delegated authority to
perform the following functions:

(A) Authorize waivers of grounds of
excludability under sections 212 (h) and
(i) of the Act;

(B) Adjudicate applications for per-
mission to reapply for admission to the
United States after deportation or re-
moval, if filed by an applicant for an
immigrant visa in conjunction with an
application for waiver of grounds of ex-
cludability under section 212 (h) or (i)
of the Act, or if filed by an applicant
for a nonimmigrant visa under section
101(a)(15)(K) of the Act;

(C) Approve or deny visa petitions for
any relative;

(D) Approve recommendations made
by consular officers for waiver of
grounds of excludability in behalf of
nonimmigrant visa applicants under
section 212(d)(3) of the Act and concur
in proposed waivers by consular offi-
cers of the requirement of visa or pass-
port by a nonimmigrant on the basis of
unforeseen emergency Iin cases in
which the Department of State had del-
egated recommending power to the
consular officers;

(E) Exercise discretion to grant or
deny applications for the benefits set
forth in sections 211 and 212(c) of the
Act;

(F) Process Form 1-90 applications
and deliver duplicate Forms 1-551;

(G) Process Form N-565 applications
and deliver certificates issued there-
under; and

(H) Grant or deny applications of
aliens seeking classification as refu-
gees under section 207 of the Act.

(h) Executive Associate Commissioner
for Policy and Planning. Under the di-
rection and supervision of the Deputy
Commissioner, the Executive Associate
Commissioner for Policy and Planning
is delegated the authority to oversee
the development and coordination of
long-range planning activities, and pol-
icy formulation, codification, and dis-
semination within the Agency. The Ex-
ecutive Associate Commissioner is also
responsible for informing and advising
the Commissioner and the Deputy
Commissioner on other issues which
cross program lines or bear inter-agen-
cy implications. The Executive Associ-
ate Commissioner also serves as liaison
with, and representative of, the Service
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to other organizations engaged in pol-
icy development in matters affecting
the mission of the Service, research
and statistics, and the exchange of sta-
tistical, scientific, technological data
and research.

(i) Executive Associate Commissioner for
Management—(1) General. Under the di-
rection and supervision of the Deputy
Commissioner, the Executive Associate
Commissioner for Management is dele-
gated authority to plan, direct, and
manage all aspects of the administra-
tion of the Service. The delegation in-
cludes the authority to develop and
promulgate administrative policies and
programs for all financial, human re-
source, administrative, and informa-
tion resource matters of the Service.
The Executive Associate Commissioner
for Management is delegated the au-
thority to settle tort claims of $25,000
or less than 28 U.S.C. 2672, and to com-
promise, suspend, or terminate collec-
tion of claims of the United States not
exceeding $100,000 (exclusive of inter-
est) under 31 U.S.C. 3711. The Executive
Associate Commissioner for Manage-
ment supervises the Directors of Secu-
rity, Equal Employment Opportunity,
and Files and Forms Management, the
Associate Commissioner for Human Re-
sources and Administration, the Asso-
ciate Commissioner for Finance, the
Associate Commissioner for Informa-
tion Resources Management, and the
Directors, Administrative Centers.

(2) Director of Security. Under the di-
rection and supervision of the Execu-
tive Associate Commissioner for Man-
agement, the Director of the Office of
Security is delegated authority to de-
velop policy, plan, direct, and coordi-
nate the Service’s security program.
The Security program includes the ap-
plication of safeguards in program
areas of personnel security, physical
security, information and document se-
curity, automated data processing and
telecommunications security, and con-
tingency planning related to threat,
loss, or other serious emergency in any
of these areas.

(3) Director of Equal Employment Op-
portunity. Under the direction and su-
pervision of the Executive Associate
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Commissioner for Management, the Di-
rector of Equal Employment Oppor-
tunity is delegated authority to de-
velop policies and to implement and di-
rect the Service’s programs relating to
equal employment opportunity for all
employees and applicants. The Director
is responsible for the Service’s efforts
to comply with provisions of the Civil
Rights Act of 1964 and Department of
Justice programs and directives affect-
ing discrimination in employment. The
Director supervises, coordinates, di-
rects, and evaluates the affirmative
employment and discrimination com-
plaint program of the Service.

(4) Director of Files and Forms Manage-
ment. Under the direction and super-
vision of the Executive Associate Com-
missioner for Management, the Direc-
tor of Files and Forms Management is
delegated authority to develop policies,
plan, coordinate, evaluate, counsel, and
direct the Service’s National Records
Center, Forms Center, SAVE Program,
centralized FOIA/PA, records policy,
and correspondence files programs.

(5) Associate Commissioner for Human
Resources and Administration. Under the
direction and supervision of the Execu-
tive Associate Commissioner for Man-
agement, the Associate Commissioner
for Human Resources and Administra-
tion is delegated authority to develop
policies, plan, develop, coordinate,
evaluate, counsel, and direct the per-
sonnel, career development, contract-
ing, engineering, facility, and adminis-
trative programs of the Service. The
Associate Commissioner for Human Re-
sources and Administration provides
direction to, and supervision of, the:

(i) Assistant Commissioner for
Human Resources and Development;
and

(ii) Assistant Commissioner for Ad-
ministration.

(6) Associate Commissioner for Finance.
Under the direction and supervision of
the Executive Associate Commissioner
for Management, the Associate Com-
missioner for Finance is delegated au-
thority to develop policies, plan, de-
velop, coordinate, evaluate, counsel,
and direct the Service’s resource re-
quirements and utilization. The Associ-
ate Commissioner for Finance is re-
sponsible for all aspects of financial
management, including budgeting, re-
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porting, internal controls, and analy-
sis. The Associate Commissioner for
Finance is responsible for the presen-
tation of internal reports to manage-
ment, the preparation of external re-
ports and certifications required by
statute or regulation, and the represen-
tation of the Service before the Con-
gress, and agencies of the Executive
Branch on matters related to financial
activities. The Associate Commissioner
for Finance is also delegated authority
to settle claims of $10,000 or less under
28 U.S.C. 2672 and to compromise, sus-
pend, or terminate collection of claims
of the United States not exceeding
$50,000 (exclusive of interest) under 31
U.S.C. 3711. The Associate Commis-
sioner for Finance provides direction
to, and supervision of, the:

(i) Associate Commissioner for Budg-
et; and (ii) Assistant Commissioner for
Financial Management.

(7) Associate Commissioner for Informa-
tion Resources Management. Under the
direction and supervision of the Execu-
tive Associate Commissioner for Man-
agement, the Associate Commissioner
for Information Resources Manage-
ment is delegated authority to develop
policies, plan, develop, coordinate,
evaluate, counsel, manage and direct
the Service’s Automated Data Process-
ing, Telecommunication, Radio, and
Electronic programs. The Associate
Commissioner for Information Re-
sources Management provides direction
to, and supervision of, the:

(i) Assistant Commissioner for Data
Systems; and

(if) Assistant Commissioner for Sys-
tems Integration.

(8) Directors of Administrative Centers.
Under the direction and supervision of
the Executive Associate Commissioner
for Management, the directors are del-
egated authority over the human re-
sources, administrative, information
resource, security, and financial activi-
ties of the Service within their respec-
tive area of responsibility. They are
also delegated the authority to: (i) Set-
tle tort claims of $10,000 or less under
28 U.S.C. 2672; and

(if) Compromise, suspend, or termi-
nate collection of claims of the United
States not exceeding $50,000 (exclusive
of interest) under 31 U.S.C. 3711.
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(J) Immigration Officer. Any immigra-
tion officer, immigration inspector,
immigration examiner, adjudications
officers, Border Patrol agent, aircraft
pilot, airplane pilot, helicopter pilot,
deportation officer, detention enforce-
ment officer, detention guard, inves-
tigator, special agent, investigative as-
sistant, intelligence officer, intel-
ligence agent, general attorney, appli-
cations adjudicator, contact represent-
ative, chief legalization officer, super-
visory legalization officer, legalization
adjudicator, legalization officer and le-
galization assistant, forensic document
analyst, fingerprint specialist, immi-
gration information officer, immigra-
tion agent (investigations), asylum of-
ficer, or senior or supervisory officer of
such employees is hereby designated as
an immigration officer authorized to
exercise the powers and duties of such
officer as specified by the Act and this
chapter.

[59 FR 60070, Nov. 22, 1994, as amended at 61
FR 13072, Mar. 26, 1996; 61 FR 28010, June 4,
1996]

8§103.2 Applications, and
other documents.

petitions,

(a) Filing. (1) General. Every applica-
tion, petition, appeal, motion, request,
or other document submitted on the
form prescribed by this chapter shall
be executed and filed in accordance
with the instructions on the form, such
instructions, which include where an
application or petition should be filed,
being hereby incorporated into the par-
ticular section of the regulations re-
quiring its submission. The form must
be filed with the appropriate filing fee
required by §103.7. Such fees are non-
refundable and, except as otherwise
provided in this chapter, must be paid
when the application or petition is
filed.

(2) Signature. An applicant or peti-
tioner must sign his or her application
or petition. However, a parent or legal
guardian may sign for a person who is
less than 14 years old. A legal guardian
may sign for a mentally incompetent
person. By signing the application or
petition, the applicant or petitioner, or
parent or guardian certifies under pen-
alty of perjury that the application or
petition, and all evidence submitted
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with it, either at the time of filing or
thereafter, is true and correct.

(3) Representation. An applicant or pe-
titioner may be represented by an at-
torney in the United States, as defined
in §1.1(f) of this chapter, by an attor-
ney outside the United States as de-
fined in §292.1(a)(6) of this chapter, or
by an accredited representative as de-
fined in §292.1(a)(4) of this chapter. A
beneficiary of a petition is not a recog-
nized party in such a proceeding. An
application or petition presented in
person by someone who is not the ap-
plicant or petitioner, or his or her rep-
resentative as defined in this para-
graph, shall be treated as if received
through the mail, and the person ad-
vised that the applicant or petitioner,
and his or her representative, will be
notified of the decision. Where a notice
of representation is submitted that is
not properly signed, the application or
petition will be processed as if the no-
tice had not been submitted.

(4) Oath. Any required oath may be
administered by an immigration officer
or person generally authorized to ad-
minister oaths, including persons so
authorized by Article 136 of the Uni-
form Code of Military Justice.

(5) Translation of name. If a document
has been executed in an anglicized ver-
sion of a name, the native form of the
name may also be required.

(6) Where to file. Except as otherwise
provided in this chapter, an application
or petition should be filed with the INS
office or Service Center with jurisdic-
tion over the application or petition
and the place of residence of the appli-
cant or petitioner as indicated in the
instructions with the respective form.

(7) Receipt date. (i) General. An appli-
cation or petition received in a Service
office shall be stamped to show the
time and date of actual receipt and, un-
less otherwise specified in part 204 or
part 245 of this chapter, shall be re-
garded as filed when so stamped, if it is
properly signed and executed and the
required fee is attached or a fee waiver
is granted. An application which is not
properly signed or is submitted with
the wrong fee shall be rejected as im-
properly filed. Rejected applications,
and ones in which the check or other
financial instrument is returned as not
payable, will not retain a filing date.
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An application or petition taken to a
local Service office for the completion
of biometric information prior to filing
at a Service Center shall be considered
received when physically received at
the appropriate Service Center.

(ii) Non-payment. If a check or other
financial instrument used to pay a fil-
ing fee is subsequently returned as not
payable, the remitter shall be notified
and requested to immediately pay the
filing fee and associated service charge
within 14 days, without extension. If
the application or petition is pending
and these charges are not paid, it shall
be rejected as improperly filed. If it
was already approved, and these
charges are not paid, it shall be auto-
matically revoked because it was im-
properly filed. If it was already denied,
revoked, or abandoned, that decision
will not be affected by the non-pay-
ment of the filing fee. A new fee will be
required with any new application or
petition. Any fee and service charges
collected as the result of collection ac-
tivities or legal action on the prior ap-
plication or petition shall be used to
cover the cost of the previous rejec-
tion, revocation, or other action.

(b) Evidence and processing. (1) Gen-
eral. An applicant or petitioner must
establish eligibility for a requested im-
migration benefit. An application or
petition form must be completed as ap-
plicable and filed with any initial evi-
dence required by regulation or by the
instructions on the form. Any evidence
submitted is considered part of the re-
lating application or petition.

(2) Submitting secondary evidence and
affidavits. (i) General. The non-exist-
ence or other unavailability of required
evidence creates a presumption of in-
eligibility. If a required document,
such as a birth or marriage certificate,
does not exist or cannot be obtained,
an applicant or petitioner must dem-
onstrate this and submit secondary
evidence, such as church or school
records, pertinent to the facts at issue.
If secondary evidence also does not
exist or cannot be obtained, the appli-
cant or petitioner must demonstrate
the unavailability of both the required
document and relevant secondary evi-
dence, and submit two or more affida-
vits, sworn to or affirmed by persons
who are not parties to the petition who
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have direct personal knowledge of the
event and circumstances. Secondary
evidence must overcome the unavail-
ability of primary evidence, and affida-
vits must overcome the unavailability
of both primary and secondary evi-
dence.

(ii) Demonstrating that a record is not
available. Where a record does not
exist, the applicant or petitioner must
submit an original written statement
on government letterhead establishing
this from the relevant government or
other authority. The statement must
indicate the reason the record does not
exist, and indicate whether similar
records for the time and place are
available. However, a certification
from an appropriate foreign govern-
ment that a document does not exist is
not required where the Department of
State’s Foreign Affairs Manual indi-
cates this type of document generally
does not exist. An applicant or peti-
tioner who has not been able to acquire
the necessary document or statement
from the relevant foreign authority
may submit evidence that repeated
good faith attempts were made to ob-
tain the required document or state-
ment. However, where the Service finds
that such documents or statements are
generally available, it may require
that the applicant or petitioner submit
the required document or statement.

(iii) Evidence provided with a self-peti-
tion filed by a spouse or child of abusive
citizen or resident. The Service will con-
sider any credible evidence relevant to
a self-petition filed by a qualified
spouse or child of an abusive citizen or
lawful permanent resident under sec-
tion 204(@)(1)(A)(iii), 204(a)(1)(A)(iv),
204(a)(1)(B)(ii), or 204(a)(1)(B)(iii) of the
Act. The self-petitioner may, but is not
required to, demonstrate that preferred
primary or secondary evidence is un-
available. The determination of what
evidence is credible and the weight to
be given that evidence shall be within
the sole discretion of the Service.

(3) Translations. Any document con-
taining foreign language submitted to
the Service shall be accompanied by a
full English language translation
which the translator has certified as
complete and accurate, and by the
translator’s certification that he or she
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is competent to translate from the for-
eign language into English.

(4) Submitting copies of documents. Ap-
plication and petition forms must be
submitted in the original. Forms and
documents issued to support an appli-
cation or petition, such as labor certifi-
cations, Form IAP-66, medical exami-
nations, affidavits, formal consulta-
tions, and other statements, must be
submitted in the original unless pre-
viously filed with the Service. When
submission is required, expired Service
documents must be submitted in the
original, as must Service documents
required to be annotated to indicate
the decision. In all other instances, un-
less the relevant regulations or in-
structions specifically require that an
original document be filed with an ap-
plication or petition, an ordinary leg-
ible photocopy may be submitted.
Original documents submitted when
not required will remain a part of the
record, even if the submission was not
required.

(5) Request for an original document.
Where a copy of a document is submit-
ted with an application or petition, the
Service may at any time require that
the original document be submitted for
review. If the requested original, other
than one issued by the Service, is not
submitted within 12 weeks, the petition
or application shall be denied or re-
voked. There shall be no appeal from a
denial or revocation based on the fail-
ure to submit an original document
upon the request of the Service to sub-
stantiate a previously submitted copy.
Further, an applicant or petitioner
may not move to reopen or reconsider
the proceeding based on the subsequent
availability of the document. An origi-
nal document submitted pursuant to a
Service request shall be returned to the
petitioner or applicant when no longer
required.

(6) Withdrawal. An applicant or peti-
tioner may withdraw an application or
petition at any time until a decision is
issued by the Service or, in the case of
an approved petition, until the person
is admitted or granted adjustment or
change of status, based on the petition.
However, a withdrawal may not be re-
tracted.

(7) Testimony. The Service may re-
quire the taking of testimony, and may

61

§103.2

direct any necessary investigation.
When a statement is taken from and
signed by a person, he or she shall,
upon request, be given a copy without
fee. Any allegations made subsequent
to filing an application or petition
which are in addition to, or in substi-
tution for, those originally made, shall
be filed in the same manner as the
original application, petition, or docu-
ment, and acknowledged under oath
thereon.

(8) Request for evidence. If there is evi-
dence of ineligibility in the record, an
application or petition shall be denied
on that basis notwithstanding any lack
of required initial evidence. If the ap-
plication or petition was pre-screened
by the Service prior to filing and was
filed even though the applicant or peti-
tioner was informed that the required
initial evidence was missing, the appli-
cation or petition shall be denied for
failure to contain the necessary evi-
dence. Except as otherwise provided in
this chapter, in other instances where
there is no evidence of ineligibility,
and initial evidence or eligibility infor-
mation is missing or the Service finds
that the evidence submitted either
does not fully establish eligibility for
the requested benefit or raises underly-
ing questions regarding eligibility, the
Service shall request the missing ini-
tial evidence, and may request addi-
tional evidence, including blood tests.
In such cases, the applicant or peti-
tioner shall be given 12 weeks to re-
spond to a request for evidence. Addi-
tional time may not be granted. Within
this period the applicant or petitioner
may:

(i) Submit all the requested initial or
additional evidence;

(if) Submit some or none of the re-
quested additional evidence and ask for
a decision based on the record; or

(iii) Withdraw the application or pe-
tition.

(9) Request for appearance. An appli-
cant, a petitioner, and/or a beneficiary
may be required to appear for an inter-
view. A petitioner shall also be notified
when an interview notice is mailed or
issued to a beneficiary. The person may
appear as requested by the Service or,
prior to the date and time of the inter-
view:
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(i) The person to be interviewed may,
for good cause, request that the inter-
view be rescheduled; or

(ii) The applicant or petitioner may
withdraw the application or petition.

(10) Effect of a request for initial or ad-
ditional evidence or for interview resched-
uling. (i) Effect on processing. The prior-
ity date of a properly filed petition
shall not be affected by a request for
missing initial evidence or request for
other evidence. If an application or pe-
tition is missing required initial evi-
dence, or an applicant, petitioner, or
beneficiary requests that an interview
be rescheduled, any time period im-
posed on Service processing will start
over from the date of receipt of the re-
quired initial evidence or request for
interview rescheduling. If the Service
requests that the applicant or peti-
tioner submit additional evidence or
respond to other than a request for ini-
tial evidence, any time limitation im-
posed on the Service for processing will
be suspended as of the date of the re-
quest. It will resume at the same point
where it stopped when the Service re-
ceives the requested evidence or re-
sponse, or a request for a decision
based on the evidence submitted.

(i) Effect on interim benefits. Interim
benefits will not be granted based on
an application or petition held in sus-
pense for the submission of requested
initial evidence, except that the appli-
cant or beneficiary will normally be al-
lowed to remain while an application
or petition to extend or obtain status
while in the United States is pending.
The Service may choose to pursue
other actions to seek removal of a per-
son notwithstanding the pending appli-
cation. Employment authorization pre-
viously accorded based on the same
status and employment as that re-
quested in the current application or
petition may continue uninterrupted
as provided in 8 CFR 274a.12(b)(20) dur-
ing the suspense period.

(11) Submission of evidence in response
to a Service request. All evidence sub-
mitted in response to a Service request
must be submitted at one time. The
submission of only some of the re-
quested evidence will be considered a
request for a decision based on the
record.
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(12) Effect where evidence submitted in
response to a request does not establish
eligibility at the time of filing. An appli-
cation or petition shall be denied where
evidence submitted in response to a re-
quest for initial evidence does not es-
tablish filing eligibility at the time the
application or petition was filed. An
application or petition shall be denied
where any application or petition upon
which it was based was filed subse-
quently.

(13) Effect of failure to respond to a re-
quest for evidence or appearance. If all
requested initial evidence and re-
quested additional evidence is not sub-
mitted by the required date, the appli-
cation or petition shall be considered
abandoned and, accordingly, shall be
denied. Except as provided in §335.6 of
this chapter, if a person requested to
appear for an interview does not ap-
pear, the Service does not receive his
or her request for rescheduling by the
date of the interview, or the applicant
or petitioner has not withdrawn the ap-
plication or petition, the application or
petition shall be considered abandoned
and, accordingly, shall be denied.

(14) Effect of request for decision. When
an applicant or petitioner does not sub-
mit all requested additional evidence
and requests a decision based on the
evidence already submitted, a decision
shall be issued based on the record.
Failure to submit requested evidence
which precludes a material line of in-
quiry shall be grounds for denying the
application or petition. Failure to ap-
pear for a required interview, or to give
required testimony, shall result in the
denial of any related application or pe-
tition.

(15) Effect of withdrawal or denial due
to abandonment. The Service’s acknowl-
edgement of a withdrawal may not be
appealed. A denial due to abandonment
may not be appealed, but an applicant
or petitioner may file a motion to re-
open under §103.5. Withdrawal or denial
due to abandonment does not preclude
the filing of a new application or peti-
tion with a new fee. However, the pri-
ority or processing date of a withdrawn
or abandoned application or petition
may not be applied to a later applica-
tion petition. Withdrawal or denial due
to abandonment shall not itself affect
the new proceeding; but the facts and
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circumstances surrounding the prior
application or petition shall otherwise
be material to the new application or
petition.

(16) Inspection of evidence. An appli-
cant or petitioner shall be permitted to
inspect the record of proceeding which
constitutes the basis for the decision,
except as provided in the following
paragraphs.

(i) Derogatory information unknown to
petitioner or applicant. If the decision
will be adverse to the applicant or peti-
tioner and is based on derogatory infor-
mation considered by the Service and
of which the applicant or petitioner is
unaware, he/she shall be advised of this
fact and offered an opportunity to
rebut the information and present in-
formation in his/her own behalf before
the decision is rendered, except as pro-
vided in paragraphs (b)(16)(ii), (iii), and
(iv) of this section. Any explanation,
rebuttal, or information presented by
or in behalf of the applicant or peti-
tioner shall be included in the record of
proceeding.

(ii) Determination of statutory eligi-
bility. A determination of statutory eli-
gibility shall be based only on informa-
tion contained in the record of proceed-
ing which is disclosed to the applicant
or petitioner, except as provided in
paragraph (b)(16)(iv) of this section.

(iii) Discretionary determination.
Where an application may be granted
or denied in the exercise of discretion,
the decision to exercise discretion fa-
vorably or unfavorably may be based in
whole or in part on classified informa-
tion not contained in the record and
not made available to the applicant,
provided the regional commissioner
has determined that such information
is relevant and is classified under Exec-
utive Order No. 12356 (47 FR 14874; April
6, 1982) as requiring protection from
unauthorized disclosure in the interest
of national security.

(iv) Classified information. An appli-
cant or petitioner shall not be provided
any information contained in the
record or outside the record which is
classified under Executive Order No.
12356 (47 FR 14874; April 6, 1982) as re-
quiring protection from unauthorized
disclosure in the interest of national
security, unless the classifying author-
ity has agreed in writing to such dis-
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closure. Whenever he/she believes he/
she can do so consistently with safe-
guarding both the information and its
source, the regional commissioner
should direct that the applicant or pe-
titioner be given notice of the general
nature of the information and an op-
portunity to offer opposing evidence.
The regional commissioner’s author-
ization to use such classified informa-
tion shall be made a part of the record.
A decision based in whole or in part on
such classified information shall state
that the information is material to the
decision.

(17) Verifying claimed citizenship or
permanent resident status. The status of
an applicant or petitioner who claims
that he or she is a permanent resident
of the United States will be verified
from official records of the Service.
The term official records, as used here-
in, includes Service files, arrival mani-
fests, arrival records, Service index
cards, Immigrant ldentification Cards,
Certificates of Registry, Declarations
of Intention issued after July 1, 1929,
Alien Registration Receipt Cards
Forms AR-3, AR-103, 1-151 or 1-551),
passports, and reentry permits. To con-
stitute an official record a Service
index card must bear a designated im-
migrant visa symbol and must have
been prepared by an authorized official
of the Service in the course of process-
ing immigrant admissions or adjust-
ments to permanent resident status.
Other cards, certificates, declarations,
permits, and passports must have been
issued or endorsed by the Service to
show admission for permanent resi-
dence. Except as otherwise provided in
8 CFR part 101, and in the absence of
countervailing evidence, such official
records shall be regarded as establish-

ing lawful admission for permanent
residence. If a self-petitioner filing
under section 204(a)(1)(A)(iii),

204(a)(1)(A)(iv), 204(a)(1)(B)(ii), or
204(a)(1)(B)(iii) of the Act is unable to
present primary or secondary evidence
of the abuser’s status, the Service will
attempt to electronically verify the
abuser’s citizenship or immigration
status from information contained in
Service computerized records. Other
Service records may also be reviewed
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at the discretion of the adjudicating of-
ficer. If the Service is unable to iden-
tify a record as relating to the abuser,
or the record does not establish the
abuser’s immigration or citizenship
status, the self-petition will be adju-
dicated based on the information sub-
mitted by the self-petitioner.

(18) Withholding adjudication. A dis-
trict director may authorize withhold-
ing adjudication of a visa petition or
other application if the district direc-
tor determines that an investigation
has been undertaken involving a mat-
ter relating to eligibility or the exer-
cise of discretion, where applicable, in
connection with the application or pe-
tition, and that the disclosure of infor-
mation to the applicant or petitioner
in connection with the adjudication of
the application or petition would preju-
dice the ongoing investigation. If an in-
vestigation has been undertaken and
has not been completed within one
year of its inception, the district direc-
tor shall review the matter and deter-
mine whether adjudication of the peti-
tion or application should be held in
abeyance for six months or until the
investigation is completed, whichever
comes sooner. If, after six months of
the district director’s determination,
the investigation has not been com-
pleted, the matter shall be reviewed
again by the district director and, if he/
she concludes that more time is needed
to complete the investigation, adju-
dication may be held in abeyance for
up to another six months. If the inves-
tigation is not completed at the end of
that time, the matter shall be referred
to the regional commissioner, who may
authorize that adjudication be held in
abeyance for another six months.
Thereafter, if the Associate Commis-
sioner, Examinations, with the concur-
rence of the Associate Commissioner,
Enforcement, determines it is nec-
essary to continue to withhold adju-
dication pending completion of the in-
vestigation, he/she shall review that
determination every six months.

(19) Notification. An applicant or peti-
tioner shall be sent a written decision
on his or her application, petition, mo-
tion, or appeal. Where the applicant or
petitioner has authorized representa-
tion pursuant to §103.2(a), that rep-
resentative shall also be notified. Doc-
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uments produced after an approval no-
tice is sent, such as an alien registra-
tion card, shall be mailed directly to
the applicant or petitioner.

(c) Filing of applications for adjustment
of status under sections 210 and 245A of
the Act, as amended. (1) The filing of an
application for temporary resident sta-
tus under section 245A(a) of the Act
must conform to the provisions of
§245a.2 of this chapter. The filing of an
application for permanent resident sta-
tus under section 245A(b)(1) of the Act
must conform to the provisions of
§245a.3 of this chapter. The filing of an
application for adjustment of status to
that of a temporary resident under sec-
tion 210(a) of the Act must conform to
the provisions of §210.2 of this chapter.

(2) An application for adjustment to
temporary or permanent resident sta-
tus pursuant to section 245A (a) or
(b)(1) or section 210(a) of the Act may
be accepted on behalf of the Attorney
General by designated state, local and
community organizations as well as
designated voluntary organizations and
persons. Each such application shall
contain a certification signed by both
the alien and the preparing member of
the designated organization or entity,
that the applicant has approved trans-
mittal of the application to the Service
for adjudication.

(3) An application accepted by any of
the designated entities shall be
stamped with an endorsement as to the
date of preparation and authorization
for transmittal, and may be brought to
the legalization office with the appli-
cant as an application ready for adju-
dication. However, such application
shall not be considered as complete
until accepted for adjudication by and
until the appropriate fee has been paid
to the Immigration and Naturalization
Service.

(d) Filing of petitions for adjustment of
status under section 210A of the Act, as
amended. (1) The filing of a petition for
temporary resident status as a Replen-
ishment Agricultural Worker, and
waivers incident to such filing, under
section 210A of the Act must conform
to the provisions of part 210a of this
title.

(2) A petition for adjustment to tem-
porary resident status pursuant to sec-
tion 210A of the Act shall be accepted
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only by the Service, or by personnel
employed under contract to the Serv-
ice, who are under Service supervision,
and are specifically designated respon-
sibility for the initial processing of pe-
titions and waivers. Only Service offi-
cers may make decisions with respect
to the granting or denial of petitions
and waivers filed under section 210A of
the Act and part 210a of this title.

(3) Petitions and waivers filed with
the Service pursuant to part 210a of
this title shall not be considered as
complete until accepted for adjudica-
tion by and until the appropriate fee
has been paid to the Immigration and
Naturalization Service.

(e) Fingerprinting. Service regulations
require that applicants for various
types of immigration benefits submit
their fingerprints with the applica-
tions. To ensure they have access to
reputable fingerprinting services, the
fingerprinting of these benefit appli-
cants must be carried out pursuant to
the fingerprinting service provisions
established in this paragraph.

(1) Fingerprinting by the Service.
Where feasible, a local Service office
shall provide fingerprinting service to
applicants for immigration benefits.
Also, the district director shall con-
sider all qualified applicants for DFS
certification and certify applicants
who meet the regulatory standards to
supplement the district’s efforts.
Where district Service personnel are
providing fingerprinting services, the
district director may end such services
when he or she determines that there
are sufficient outside or private
fingerprinting services available at a
reasonable fee.

(2) Designated fingerprinting services—
(i) Law enforcement agencies. Federal,
state, or local police, or military po-
lice, in the United States are not re-
quired to apply for DFS certification.
However, it is essential that any Fed-
eral, state, and local police, or military
police, that provide fingerprinting
services to applicants for immigration
benefits be familiar with the Service’s
fingerprinting regulations and require-
ments. In order to receive updates on
such regulations and requirements, a
policy agency that does provide such
services must register with the Service
pursuant to procedures prescribed by
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§103.2(e)(9). Campus police departments
having general arrest powers pursuant
to a State statute and meeting train-
ing requirements established by law or
ordinance for law enforcement officers
are included within the category of
state or local police departments for
purposes of §103.2(e).

(ii) Other business entities or individ-
uals. Businesses and individuals who
apply and qualify shall, subject to the
requirements of §103.2(e), be approved

by the Service to provide
fingerprinting services.
(3) Transition to use designated

fingerprinting services. As of March 1,
1997, the Service will not accept finger-
print cards for immigration benefits
unless they are taken by:

(i) A DFS accompanied by a com-
pleted attestation, Form 1-850A, Attes-
tation by Designated Fingerprinting
Services Certified to Take Finger-
prints;

(ii) An intending DFS or organization
that has completed and filed an appli-
cation for DFS status prior to March 1,
1997, which may, pending the Service’s
action upon its application, take fin-
gerprints and complete the Form I-
850A, indicating that its application for
DFS status is pending. This provisional
authority for an outside entity shall
cease when its application is denied;

(iii) A recognized law enforcement
agency that is registered as a DFS; or

(iv) Designated Service employees.

(4) Eligibility for DFS. An outside en-
tity applying for DFS status may be a
business, a not-for-profit organization,
or an individual.

(i) An individual must establish that
he or she is a United States citizen or
lawful permanent resident, and has not
been convicted of an aggravated felony
or any crime related to dishonesty or
false statements involving a civil pen-
alty for fraud.

(ii) A business or a not-for-profit or-
ganization must establish the identity
of its chief operations officer, who ex-
ercises primary and oversight control
over the organization’s operations, and
its fingerprinting employees; and the
business or a not-for-profit organiza-
tion must establish that the chief oper-
ations officer and fingerprinting em-
ployees are United States citizens or
lawful permanent resident(s), and that



§103.2

its principal officers, directors, or part-
ners meet the standard for individual
applicants.

(iii) A Federal, state, or local law en-
forcement agency may register as a
designated fingerprinting service. How-
ever, a law enforcement agency is not
required to comply with the operating
license(s), identification and training
of employees, criminal record history
check, attestation, or application fee
provisions in this paragraph.

(5) Criminal history records check. (i)
An identification and criminal history
record check is required for each em-
ployee or person as otherwise described
in paragraphs (e)(4) (i) and (ii) of this
section who will take fingerprints list-
ed on the application for DFS certifi-
cation. The district director shall des-
ignate Service personnel of the district
office to obtain and transmit finger-
prints to the Federal Bureau of Inves-
tigation (FBI) for such checks. If a
DFS needs to add new or replacement
employees to the personnel approved
by the Service, it must file a new appli-
cation with the district director having
jurisdiction over the DFS’s place of
business. That new application must be
accompanied by the required fee for
the FBI fingerprint check. The Service
will accept fingerprints from an appli-
cant for DFS certification only it the
fingerprints were taken by designated
Service personnel.

(ii) An employee who has been con-
victed of an aggravated felony or a
crime involving dishonestly or false
statement, or who has been subjected
to a civil penalty for fraud, may not be
assigned to take fingerprints unless the
DFS can establish to the Service’s sat-
isfaction that the circumstances of the
offense are such (because of the per-
son’s youth at the time of the offense,
and/or the number of years that have
passed since its commission) that there
can be no reasonable doubt as to the
person’s reliability in taking finger-
prints in conformity with these rules.

(6) Requirements. Except as provided
under paragraph(e)(9) of this section,
an outside entity seeking certification
as a DFS must agree that it will:

(i) Abide by Service regulations gov-
erning certification of DFS(s);

(i) Permit Service personnel and
Service contract personnel to make on-
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site inspections to ensure compliance
with required procedures;

(iii) Ensure that the personnel re-
sponsible for taking fingerprints re-
ceived training in fingerprinting proce-
dures by the Service or FBI (exceptions
can be made for those who have pre-
viously received training from the FBI
or the Service or who can otherwise
demonstrate equivalent training);

(iv) Notify the district director where
the application was filed when the
completion of fingerprinting training
occurred prior to the approval of the
application, if such training was not
completed but was in progress or had
been scheduled at the filing of the ap-
plication;

(v) Use only FBI or Service-trained
employees to train its new employees
on fingerprinting procedures (excep-
tions can be made for those who have
previously received training from the
FBIl or the Service) and to conduct
periodic refresher training as needed;

(vi) Make every reasonable effort to
take legible and classifiable finger-
prints, using only black ink;

(vii) Retake the applicants’ prints
free of charge if the DFS initially fails
to take legible and classifiable prints;

(viii) Use only the fingerprint card(s),
Form(s) FD-258, or other Service-des-
ignated documents to take fingerprints
for immigration purposes;

(ixX) Ensure that the fingerprint
card(s) or other Service-designated fin-
gerprint documents are completed in
accordance with the instructions pro-
vided, using FBI prescribed personal
descriptor codes;

(X) Ensure that the fingerprint
card(s) or other Service-designated
forms are signed by the applicants in
their presence and by the fingerprinter;

(xi) Verify the identification of the
person being fingerprinted by compar-
ing the information on the fingerprint
card, Form FD-258, or other Service-
designated forms with the applicant’s
passport, national ID, military ID,
driver’s license or state-issued photo-
ID, alien registration card, or other ac-
ceptable Service-issued photo-ID;
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(xii) Complete an attestation on
Form 1-850A, Attestation by Des-
ignated Fingerprinting Service Cer-
tified to Take Fingerprints, and pro-
vide it to the person being
fingerprinted;

(xiii) Note (legibly by hand or using a
rubber stamp) on the back of the fin-
gerprint card, Form FD-258, or a Serv-
ice designated fingerprint document,
the DFS’s name and address, certifi-
cation number, expiration date, the
DFS fingerprinter’s ID number and sig-
nature, and the date on which the fin-
gerprints are taken. The DFS finger-
print shall seal the completed finger-
print card or fingerprint document, and
sign or imprint a stamp with an origi-
nal signature crossing the sealed area.

(xiv) Charge only reasonable fees for
fingerprinting services, and the current
fee status is to be made known to the
Service;

(xv) Notify the director having juris-
diction over the applicant’s place of
business within 2 working days, on
Form 1-850 without fee, of any changes
in personnel responsible for taking fin-
gerprints;

(xvi) Request approval for any new
personnel to take fingerprints accord-
ing to the procedures set forth in para-
graphs (e) (4), (5), (6), (8), and (9) of this
section;

(xvii) Notify the Service of any con-
viction for an aggravated felony or for
a crime involving dishonesty or false
statement, or of any civil penalty for
fraud subsequent to the DFS certifi-
cation of an employee authorized to
take fingerprints; and

(xviii) Maintain facilities which are
permanent and accessible to the public.
The use of the terms permanent and
accessible to the public shall not in-
clude business or organizational oper-
ations in private homes, vans or auto-
mobiles, mobile carts, and removable
stands or portable storefronts.

(7) Attestation. (i) To ensure the integ-
rity of the fingerprint cards submitted
by applicants for benefits, all DFS
fingerprinters must fill out an attesta-
tion on Form I-850A each time they
take fingerprints for an immigration
benefit applicant. Such attestation
mut be signed and dated by the
fingerprinter and show:
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(A) The fingerprinter’s name and ID
number (as assigned by the Service)
and a statement that the requirements
of §103.2(e) have been met;

(B) The name, address, certification
number (as assigned by the Service),
and expiration date of the DFS certifi-
cation;

(C) That he or she has checked the
identity of the person he or she
fingerprinted and has listed the identi-
fication number from the individual’s
passport, national ID, military ID,
driver’s license or state-issued photo-
ID, alien registration card, or other ac-
ceptable Service-issued photo-I1D; and

(D) That it is signed and dated by the
benefit applicant.

(ii) DFS fingerprinters must execute
the attestations in duplicate in the
presence of the applicant. The original
must be given to the applicant to be
filed with the Service with his or her
fingerprint card, and the copy, which
may be a reproduced copy of the origi-
nal, must be kept on file at the DFS for
at least 3 months for Service inspec-
tion.

(8) Application. An outside organiza-
tion seeking certification as a DFS, or
a DFS seeking approval for personnel
change, must submit an application on
Form 1-850, Application for Certifi-
cation for Designated Fingerprinting
Services, to the district director hav-
ing jurisdiction over the applicant’s
place of business. The application must
include the following:

(i) The required fee;

(ii) A copy of all business licenses or
permits required for its operations and
if the organization is a not-for-profit
entity, documented evidence of such
status;

(iii) The names and signatures of per-
sonnel who will take fingerprints of ap-
plicants for immigration benefits;

(iv) A set of fingerprints taken by a
Service employee on Form FD-258 for
each employee whose name appears on
the application form pursuant to para-
graph (e)(4) of this section, and the re-
quired fee (for each employee) for the
FBI criminal history record check;

(v) A statement on Form -850 indi-
cating the fee, if any, it will charge for
the fingerprinting service; and

(vi) A signed statement on Form I-
850 attesting that the DFS will abide
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by the Service regulation governing
fingerprinting and the certification of
designated fingerprinting services.

(9) Registration of police stations or
military police agencies. (i) Federal,
state, or local police stations, or mili-
tary police agencies, may individually
register to take fingerprints of appli-
cants for immigration benefits by fil-
ing a Form 1-850, application for Cer-
tification for Designated
Fingerprinting Services, completing
only the relevant parts of the form. No
fee or fingerprint cards need to be sub-
mitted for their personnel charged with
the fingerprinting responsibility; nor
are these personnel required to have
additional training in fingerprinting
techniques and procedures. Further-
more, law enforcement agencies reg-
istered to take fingerprints under this
paragraph are not subject to on-site in-
spections by the Service. The Service
will communicate with these agencies
through regular liaison channels at the
local level.

(ii) A police department may request
registration on behalf of all of its sub-
ordinate stations on a single applica-
tion by listing their precinct numbers
and addresses. Once registered, the
Service will include the individual po-
lice stations and military police agen-
cies on the Service’s list of DFS orga-
nizations. The Service will make avail-
able to these agencies the
fingerprinting regulations, related in-
struction material or other relevant in-
formation when appropriate.

(10) Confidentiality. A DFS is prohib-
ited from releasing fingerprints taken
pursuant to certification, other than to
the Service or to the applicant or as
otherwise provided in the Service’s reg-
ulations. Law enforcement agencies
enumerated under paragraph (e)(9) of
this section are not precluded from
using the fingerprints they have col-
lected for immigration purposes in
other law enforcement efforts.

(11) Approval of application. The dis-
trict director shall consider all sup-
porting documents submitted and may
request additional documentation as he
or she may deem necessary. When the
application has been approved, the dis-
trict director shall assign a certifi-
cation number to the DFS and individ-
ual ID numbers to its approved
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fingerprinters. The approval will be
valid for a period of 3 years and may be
renewed in accordance with paragraph
(e)(13) of this section. The district di-
rector shall notify the applicant of the
approval and include in the notice of
approval the following items:

(i) Instructions on how to prepare
Applicant Fingerprint Cards, Form
FD-258;

(ii) A listing of acceptable Service-is-
sued photo-IDs; and

(iii) A statement detailing the
DFS(s) responsibilities and rights, in-
cluding the renewal and revocation
procedures as provided by paragraphs
(e) (12) and (13) of this section.

(12) Denial of the application. The ap-
plicant shall be notified of the denial of
an application, the reasons for the de-
nial, and the right to appeal to the
AAO under 8 CFR part 103.

(13) Renewal. (i) Subject to paragraph
(e)(13)(ii) of this section, a DFS must
apply for renewal of its certification at
least ninety (90) days prior to the expi-
ration date to prevent interruption in
its ability to provide fingerprinting
services. An application for renewal
must be made on Form 1-850 with the
required fee and documentation as con-
tained in paragraph (e)(8) of this sec-
tion. In considering an application for
renewal, the Service will give appro-
priate weight to the volume, nature,
and the substance of complaints or is-
sues raised in the past regarding that
particular DFS and or relevant cir-
cumstances which are made known to
the Service by the general public, other
governmental or private organizations,
or through Service inspections. Also,
the Service will favorably consider the
absence of such complaints or issues.
Each renewal shall be valid for 3 years.
Failure to apply for renewal will result
in the expiration of the outside entity’s
DFS status.

(ii) The Service will certify and
renew DFS(s) as long as the need for
their service exists. Following the de-
velopment of an automated fingerprint
information system, the Service will
determine if there is a continued need
for the DFS’ services and, if so, wheth-
er they should switch to newer tech-
nologies, such as acquiring compatible
automated fingerprinting equipment.
In either event, the Service shall issue
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a public notification or issue a new
rule, as appropriate. Nothing in this
paragraph shall preclude the Service,
in its discretion, from discontinuing
the DFS certification program after
the initial 3 years or from requiring, as
a condition of continued certification,
that the DFS incorporate automated
fingerprinting equipment.

(14) Revocation of certification. The
district director shall revoke an ap-
proval of application for DFS status
under the following circumstances:

(i)Automatic revocation. The approval
of any application is automatically re-
voked if the DFS:

(A) Goes out of business prior to the
expiration of the approval; or

(B) Files a written withdrawal of the
application.

(ii)Revocation on notice. The Service
shall revoke on notice the certification
of a DFS which has violated the regula-
tions governing the fingerprinting
process as established in paragraph (e)
of this section.

(A) If the district director finds that
a DFS has failed to meet the required
standards, he or she will issue a notice
of intent to revoke detailing reasons
for the intended revocation. Within 30
days of the receipt of the notice, the
DFS may submit evidence in rebuttal
or request an inspection following cor-
rective actions. The district director
shall cancel the notice of intent to re-
voke if he or she is satisfied with the
evidence presented by the DFS or the
results of a reinspection.

(B) For flagrant violations, such as
failure to verify the identity of the per-
sons seeking fingerprinting, the dis-
trict director may, in his or her discre-
tion, issue a suspension order and place
the DFS on immediate suspension.
During the suspension period, the DFS
may not take fingerprints, and the
Service will not accept fingerprints
taken by the suspended DFS. The DFS
under suspension may submit a plan
for corrective action to the district di-
rector within 30 days and request a re-
inspection. If the district director ap-
proves the plan, he or she shall permit
the DFS to resume fingerprinting on
probation pending the results of the re-
inspection and the Service will resume
accepting submitted fingerprints. The
district director shall cancel the sus-
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pension order if he or she finds the re-
sults of a reinspection satisfactory.

(C) If the DFS fails to submit evi-
dence of rebuttal or corrective actions
within the 30-day period, or if unsatis-
factory conditions persist at the second
inspection, the district director shall
notify the DFS of the revocation deci-
sion, detailing the reasons, and of its
right to appeal.

(D) The district director shall con-
sider all timely submitted evidence and
decide whether to revoke the DFS ap-
proval. The district director shall also
decide whether any such revocation
shall preclude accepting fingerprints
taken by that DFS (or any of its offices
or employees) during some or all of the
period of its certification.

(iii) If the Service’s investigation un-
covers evidence of material mis-
conduct, the Service may, in addition
to revocation, refer the matter for ac-
tion pursuant to section 274C of the Act
(Penalties for Document Fraud), or 18
U.S.C. 1001 (false statement), or for
other appropriate enforcement action.

(15) Appeal of revocation of approval.
The revocation of approval may be ap-
pealed to the Service’s Administrative
Appeals Office (AAO). There is no ap-
peal from an automatic revocation.

(16) List of DFS(s). Each district office
shall make available a list of the
DFS(s) it has certified to take finger-
prints. Such list shall contain the
name, address, telephone number, if
available, and the fingerprinting fee
charge, if any, of each DFS certified in
the district.

(17) Change of address or in fee. A DFS
shall notify the Service, on Form 1-850,
without an application fees, of any
change(s) of address or change(s) in the
fee charged for fingerprinting at least
10 working days before such a change
takes place. The district office shall
update its DFS list, including any
fingerprinting fee changes, upon re-
ceipt of the notice of change(s).

(18) False advertising or misrepresenta-
tion by a DFS. Designated
fingerprinting services are prohibited
form exploiting their DFS status by
creating the impression that they are
authorized by the Service to do more
than fingerprinting. DFS(s) are prohib-
ited from using the Service logo on
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their stationery, flyers, or advertise-
ments. When dealing with the public or
advertising for business, a DFS may
refer to itself only as ‘““an INS-Author-
ized Fingerprinting Service.”” DFS(s)
found in violation of this requirement
are subject to suspension or revocation
actions pursuant to §103.2(e)(14).

[29 FR 11956, Aug. 21, 1964, as amended at 30
FR 14772, Nov. 30, 1965; 32 FR 9622, July 4,
1967; 33 FR 11644, Aug. 16, 1968; 39 FR 43055,
Dec. 10, 1974; 44 FR 52169, Sept. 7, 1979; 47 FR
44990, Oct. 13, 1982; 50 FR 11841, Mar. 26, 1985;
52 FR 16192, May 1, 1987; 53 FR 26034, July 11,
1988; 54 FR 29881, July 17, 1989; 56 FR 624, Jan.
7, 1991; 59 FR 1460, 1461, Jan. 11, 1994; 59 FR
33905, July 1, 1994; 61 FR 13072, Mar. 26, 1996;
61 FR 28010, June 4, 1996; 61 FR 57584, Nov. 7,
1996]

§103.3 Denials, appeals, and precedent
decisions.

(a) Denials and appeals—(1) General—
(i) Denial of application or petition.
When a Service officer denies an appli-
cation or petition filed under §103.2 of
this part, the officer shall explain in
writing the specific reasons for denial.
If Form 1-292 (a denial form including
notification of the right of appeal) is
used to notify the applicant or peti-
tioner, the duplicate of Form 1-292 con-
stitutes the denial order.

(ii) Appealable decisions. Certain unfa-
vorable decisions on applications, peti-
tions, and other types of cases may be
appealed. Decisions under the appellate
jurisdiction of the Board of Immigra-
tion Appeals (Board) are listed in
§3.1(b) of this chapter. Decisions under
the appellate jurisdiction of the Asso-
ciate Commissioner, Examinations, are
listed in §103.1(f)(2) of this part.

(iii) Appeal—(A) Jurisdiction. When an
unfavorable decision may be appealed,
the official making the decision shall
state the appellate jurisdiction and
shall furnish the appropriate appeal
form.

(B) Meaning of affected party. For pur-
poses of this section and 8§§103.4 and
103.5 of this part, affected party (in addi-
tion to the Service) means the person
or entity with legal standing in a pro-
ceeding. It does not include the bene-
ficiary of a visa petition. An affected
party may be represented by an attor-
ney or representative in accordance
with part 292 of this chapter.
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(C) Record of proceeding. An appeal
and any cross-appeal or briefs become
part of the record of proceeding.

(D) Appeal filed by Service officer in
case within jurisdiction of Board. If an
appeal is filed by a Service officer, a
copy must be served on the affected
party.

(iv) Function of Administrative Appeals
Unit (AAU). The AAU is the appellate
body which considers cases under the
appellate jurisdiction of the Associate
Commissioner, Examinations.

(v) Summary dismissal. An officer to
whom an appeal is taken shall sum-
marily dismiss any appeal when the
party concerned fails to identify spe-
cifically any erroneous conclusion of
law or statement of fact for the appeal.
The filing by an attorney or represent-
ative accredited under 8 CFR 292.2(d) of
an appeal which is summarily dis-
missed under this section may con-
stitute frivolous behavior as defined in
8 CFR 292.3(a)(15). Summary dismissal
of an appeal under §103.3(a)(1)(v) in no
way limits the other grounds and pro-
cedures for disciplinary action against
attorneys or representatives provided
in 8 CFR 292.2 or in any other statute
or regulation.

(2) AAU appeals in other than special
agricultural worker and legalization
cases—(i) Filing appeal. The affected
party shall file an appeal on Form I-
290B. Except as otherwise provided in
this chapter, the affected party must
pay the fee required by §103.7 of this
part. The affected party shall file the
complete appeal including any support-
ing brief with the office where the un-
favorable decision was made within 30
days after service of the decision.

(ii) Reviewing official. The official
who made the unfavorable decision
being appealed shall review the appeal
unless the affected party moves to a
new jurisdiction. In that instance, the
official who has jurisdiction over such
a proceeding in that geographic loca-
tion shall review it.

(iii) Favorable action instead of for-
warding appeal to AAU. The reviewing
official shall decide whether or not fa-
vorable action is warranted. Within 45
days of receipt of the appeal, the re-
viewing official may treat the appeal
as a motion to reopen or reconsider and
take favorable action. However, that
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official is not precluded from reopening
a proceeding or reconsidering a deci-
sion on his or her own motion under
§103.5(a)(5)(i) of this part in order to
make a new decision favorable to the
affected party after 45 days of receipt
of the appeal.

(iv) Forwarding appeal to AAU. If the
reviewing official will not be taking fa-
vorable action or decides favorable ac-
tion is not warranted, that official
shall promptly forward the appeal and
the related record of proceeding to the
AAU in Washington, DC.

(v) Improperly filed appeal—(A) Appeal
filed by person or entity not entitled to
file it—(1) Rejection without refund of fil-
ing fee. An appeal filed by a person or
entity not entitled to file it must be re-
jected as improperly filed. In such a
case, any filing fee the Service has ac-
cepted will not be refunded.

(2) Appeal by attorney or representative
without proper Form G-28—(i) General. If
an appeal is filed by an attorney or rep-
resentative without a properly exe-
cuted Notice of Entry of Appearance as
Attorney or Representative (Form G-
28) entitling that person to file the ap-
peal, the appeal is considered improp-
erly filed. In such a case, any filing fee
the Service has accepted will not be re-
funded regardless of the action taken.

(ii) When favorable action warranted. If
the reviewing official decides favorable
action is warranted with respect to an
otherwise properly filed appeal, that
official shall ask the attorney or rep-
resentative to submit Form G-28 to the
official’s office within 15 days of the re-
quest. If Form G-28 is not submitted
within the time allowed, the official
may, on his or her own motion, under
§103.5(a)(5)(i) of this part, make a new
decision favorable to the affected party
without notifying the attorney or rep-
resentative.

(iii) When favorable action not war-
ranted. If the reviewing official decides
favorable action is not warranted with
respect to an otherwise properly filed
appeal, that official shall ask the at-
torney or representative to submit
Form G-28 directly to the AAU. The of-
ficial shall also forward the appeal and
the relating record of proceeding to the
AAU. The appeal may be considered
properly filed as of its original filing
date if the attorney or representative
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submits a properly executed Form G-28
entitling that person to file the appeal.

(B) Untimely appeal—(1) Rejection
without refund of filing fee. An appeal
which is not filed within the time al-
lowed must be rejected as improperly
filed. In such a case, any filing fee the
Service has accepted will not be re-
funded.

(2) Untimely appeal treated as motion.
If an untimely appeal meets the re-
quirements of a motion to reopen as
described in §103.5(a)(2) of this part or
a motion to reconsider as described in
§103.5(a)(3) of this part, the appeal
must be treated as a motion, and a de-
cision must be made on the merits of
the case.

(vi) Brief. The affected party may
submit a brief with Form 1-290B.

(vii) Additional time to submit a brief.
The affected party may make a written
request to the AAU for additional time
to submit a brief. The AAU may, for
good cause shown, allow the affected
party additional time to submit one.

(viii) Where to submit supporting brief
if additional time is granted. If the AAU
grants additional time, the affected
party shall submit the brief directly to
the AAU.

(ix) Withdrawal of appeal. The af-
fected party may withdraw the appeal,
in writing, before a decision is made.

(x) Decision on appeal. The decision
must be in writing. A copy of the deci-
sion must be served on the affected
party and the attorney or representa-
tive of record, if any.

(3) Denials and appeals of special agri-
cultural worker and legalization applica-
tions and termination of lawful temporary
resident status under sections 210 and
245A. (1) Whenever an application for
legalization or special agricultural
worker status is denied or the status of
a lawful temporary resident is termi-
nated, the alien shall be given written
notice setting forth the specific rea-
sons for the denial on Form 1-692, No-
tice of Denial. Form 1-692 shall also
contain advice to the applicant that he
or she may appeal the decision and
that such appeal must be taken within
30 days after service of the notification
of decision accompanied by any addi-
tional new evidence, and a supporting
brief if desired. The Form 1-692 shall
additionally provide a notice to the
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alien that if he or she fails to file an
appeal from the decision, the Form I-
692 will serve as a final notice of ineli-
gibility.

(ii) Form 1-694, Notice of Appeal, in
triplicate, shall be used to file the ap-
peal, and must be accompanied by the
appropriate fee. Form 1-694 shall be
furnished with the notice of denial at
the time of service on the alien.

(iii) Upon receipt of an appeal, the
administrative record will be for-
warded to the Administrative Appeals
Unit as provided by §103.1(f)(2) of this
part for review and decision. The deci-
sion on the appeal shall be in writing,
and if the appeal is dismissed, shall in-
clude a final notice of ineligibility. A
copy of the decision shall be served
upon the applicant and his or her at-
torney or representative of record. No
further administrative appeal shall lie
from this decision, nor may the appli-
cation be filed or reopened before an
immigration judge or the Board of Im-
migration Appeals during exclusion or
deportation proceedings.

(iv) Any appeal which is filed that:

(A) Fails to state the reason for ap-
peal;

(B) Is filed solely on the basis of a de-
nial for failure to file the application
for adjustment of status under section
210 or 245A in a timely manner; or

(C) Is patently frivolous; will be sum-
marily dismissed. An appeal received
after the thirty (30) day period has
tolled will not be accepted for process-
ing.

(4) Denials and appeal of Replenish-
ment Agricultural Worker petitions and
waivers and termination of lawful tem-
porary resident status under section 210A.
(i) Whenever a petition for Replenish-
ment Agricultural Worker status, or a
request for a waiver incident to such
filing, is denied in accordance with the
provisions of part 210a of this title, the
alien shall be given written notice set-
ting forth the specific reasons for the
denial on Form 1-692, Notice of Denial.
Form 1-692 shall also contain advice to
the alien that he or she may appeal the
decision and that such appeal must be
taken within thirty (30) days after
service of the notification of decision
accompanied by any additional new
evidence, and a supporting brief if de-
sired. The Form 1-692 shall additionally
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provide a notice to the alien that if he
or she fails to file an appeal from the
decision, the Form 1-692 shall serve as
a final notice of ineligibility.

(ii) Form 1-694, Notice of Appeal, in
triplicate, shall be used to file the ap-
peal, and must be accompanied by the
appropriate fee. Form 1-694 shall be
furnished with the notice of denial at
the time of service on the alien.

(iii) Upon receipt of an appeal, the
administrative record will be for-
warded to the Administrative Appeals
Unit as provided by §103.1(f)(2) of this
part for review and decision. The deci-
sion on the appeal shall be in writing,
and if the appeal is dismissed, shall in-
clude a final notice of ineligibility. A
copy of the decision shall be served
upon the petitioner and his or her at-
torney or representative of record. No
further administrative appeal shall lie
from this decision, nor may the peti-
tion be filed or reopened before an im-
migration judge or the Board of Immi-
gration Appeals during exclusion or de-
portation proceedings.

(iv) Any appeal which is filed that:
Fails to state the reason for the appeal;
is filed solely on the basis of a denial
for failure to file the petition for ad-
justment of status under part 210a of
this title in a timely manner; or is pa-
tently frivolous, will be summarily dis-
missed. An appeal received after the
thirty (30) day period has tolled will
not be accepted for processing.

(b) Oral argument regarding appeal be-
fore AAU—(1) Request. If the affected
party desires oral argument, the af-
fected party must explain in writing
specifically why oral argument is nec-
essary. For such a request to be consid-
ered, it must be submitted within the
time allowed for meeting other re-
quirements.

(2) Decision about oral argument. The
Service has sole authority to grant or
deny a request for oral argument. Upon
approval of a request for oral argu-
ment, the AAU shall set the time, date,
place, and conditions of oral argument.

(c) Service precedent decisions. In addi-
tion to Attorney General and Board de-
cisions referred to in §3.1(g) of this
chapter, designated Service decisions
are to serve as precedents in all pro-
ceedings involving the same issue(s).
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Except as these decisions may be modi-
fied or overruled by later precedent de-
cisions, they are binding on all Service
employees in the administration of the
Act. Precedent decisions must be pub-
lished and made available to the public
as described in §103.9(a) of this part.

[31 FR 3062, Feb. 24, 1966, as amended at 37
FR 927, Jan. 21, 1972; 48 FR 36441, Aug. 11,
1983; 49 FR 7355, Feb. 29, 1984; 52 FR 16192,
May 1, 1987; 54 FR 29881, July 17, 1989; 55 FR
20769, 20775, May 21, 1990; 55 FR 23345, June 7,
1990; 57 FR 11573, Apr. 6, 1992]

§103.4 Certifications.

(a) Certification of other than special
agricultural worker and legalization
cases—(1) General. The Commissioner or
the Commissioner’s delegate may di-
rect that any case or class of cases be
certified to another Service official for
decision. In addition, regional commis-
sioners, regional service center direc-
tors, district directors, officers in
charge in districts 33 (Bangkok, Thai-
land), 35 (Mexico City, Mexico), and 37
(Rome, Italy), and the Director, Na-
tional Fines Office, may certify their
decisions to the appropriate appellate
authority (as designated in this chap-
ter) when the case involves an unusu-
ally complex or novel issue of law or
fact.

(2) Notice to affected party. When a
case is certified to a Service officer,
the official certifying the case shall no-
tify the affected party using a Notice
of Certification (Form 1-290C). The af-
fected party may submit a brief to the
officer to whom the case is certified
within 30 days after service of the no-
tice. If the affected party does not wish
to submit a brief, the affected party
may waive the 30-day period.

(3) Favorable action. The Service offi-
cer to whom a case is certified may
suspend the 30-day period for submis-
sion of a brief if that officer takes ac-
tion favorable to the affected party.

(4) Initial decision. A case within the
appellate jurisdiction of the Associate
Commissioner, Examinations, or for
which there is no appeal procedure may
be certified only after an initial deci-
sion is made.

(5) Certification to AAU. A case de-
scribed in paragraph (a)(4) of this sec-
tion may be certified to the AAU.
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(6) Appeal to Board. In a case within
the Board’s appellate jurisdiction, an
unfavorable decision of the Service of-
ficial to whom the case is certified
(whether made initially or upon re-
view) is the decision which may be ap-
pealed to the Board under §3.1(b) of
this chapter.

(7) Other applicable provisions. The
provisions of §103.3(a)(2)(x) of this part
also apply to decisions on certified
cases. The provisions of §103.3(b) of this
part also apply to requests for oral ar-
gument regarding certified cases con-
sidered by the AAU.

(b) Certification of denials of special ag-
ricultural worker and legalization appli-
cations. The Regional Processing Facil-
ity director or the district director
may, in accordance with paragraph (a)
of this section, certify a decision to the
Associate Commissioner, Examinations
(Administrative Appeals Unit) (the ap-
pellate authority designated in
§103.1(f)(2)) of this part, when the case
involves an unusually complex or novel
question of law or fact.

[52 FR 661, Jan. 8, 1987, as amended at 53 FR
43985, Oct. 31, 1988; 55 FR 20770, May 21, 1990]

8§103.5 Reopening or reconsideration.

(a) Motions to reopen or reconsider in
other than special agricultural worker
and legalization cases—(1) When filed by
affected party—(i) General. Except
where the Board has jurisdiction and as
otherwise provided in 8 CFR parts 3,
210, 242 and 245a, when the affected
party files a motion, the official having
jurisdiction may, for proper cause
shown, reopen the proceeding or recon-
sider the prior decision. Motions to re-
open or reconsider are not applicable to
proceedings described in §274a.9 of this
chapter. Any motion to reconsider an
action by the Service filed by an appli-
cant or petitioner must be filed within
30 days of the decision that the motion
seeks to reconsider. Any motion to re-
open a proceeding before the Service
filed by an applicant or petitioner,
must be filed within 30 days of the deci-
sion that the motion seeks to reopen,
except that failure to file before this
period expires, may be excused in the
discretion of the Service where it is
demonstrated that the delay was rea-
sonable and was beyond the control of
the applicant or petitioner.
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(i) Jurisdiction. The official having
jurisdiction is the official who made
the latest decision in the proceeding
unless the affected party moves to a
new jurisdiction. In that instance, the
new official having jurisdiction is the
official over such a proceeding in the
new geographical locations.

(iii) Filing Requirements—A motion
shall be submitted on Form I-290A, and
may be accompanied by a brief. It must
be—

(A) In writing and signed by the af-
fected party or the attorney or rep-
resentative of record, if any;

(B) In triplicate if addressed to the
Board, in duplicate if addressed to an
immigration judge, without any copies
if addressed to a Service officer;

(C) Accompanied by a nonrefundable
fee as set forth in §103.7;

(D) Accompanied by a statement
about whether or not the validity of
the unfavorable decision has been or is
the subject of any judicial proceeding
and, if so, the court, nature, date, and
status or result of the proceeding;

(E) Addressed to the official having
jurisdiction; and

(F) Submitted to the office maintain-
ing the record upon which the unfavor-
able decision was made for forwarding
to the official having jurisdiction.

(iv) Effect of motion or subsequent ap-
plication or petition. Unless the Service
directs otherwise, the filing of a mo-
tion to reopen or reconsider or of a sub-
sequent application or petition does
not stay the execution of any decision
in a case or extend a previously set de-
parture date.

(2) Requirements for motion to reopen.
A motion to reopen must state the new
facts to be provided in the reopened
proceeding and be supported by affida-
vits or other documentary evidence. A
motion to reopen an application or pe-
tition denied due to abandonment must
be filed with evidence that the decision
was in error because:

(i) The requested evidence was not
material to the issue of eligibility;

(if) The required initial evidence was
submitted with the application or peti-
tion, or the request for initial evidence
or additional information or appear-
ance was complied with during the al-
lotted period; or
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(iii) The request for additional infor-
mation or appearance was sent to an
address other than that on the applica-
tion, petition, or notice of representa-
tion, or that the applicant or peti-
tioner advised the Service, in writing,
of a change of address or change of rep-
resentation subsequent to filing and
before the Service’s request was sent,
and the request did not go to the new
address.

(3) Requirements for motion to recon-
sider. A motion to reconsider must
state the reasons for reconsideration
and be supported by any pertinent
precedent decisions to establish that
the decision was based on an incorrect
application of law or Service policy. A
motion to reconsider a decision on an
application or petition must, when
filed, also establish that the decision
was incorrect based on the evidence of
record at the time of the initial deci-
sion.

(4) Processing motions in proceedings
before the Service. A motion that does
not meet applicable requirements shall
be dismissed. Where a motion to reopen
is granted, the proceeding shall be re-
opened. The notice and any favorable
decision may be combined.

(5) Motion by Service officer—

(i) Service motion with decision favor-
able to affected party. When a Service
officer, on his or her own motion, re-
opens a Service proceeding or reconsid-
ers a Service decision in order to make
a new decision favorable to the affected
party, the Service officer shall combine
the motion and the favorable decision
in one action.

(ii) Service motion with decision that
may be unfavorable to affected party.
When a Service officer, on his or her
own motion, reopens a Service proceed-
ing or reconsiders a Service decision,
and the new decision may be unfavor-
able to the affected party, the officer
shall give the affected party 30 days
after service of the motion to submit a
brief. The officer may extend the time
period for good cause shown. If the af-
fected party does not wish to submit a
brief, the affected party may waive the
30-day period.

(iii) Proceeding before Board or immi-
gration judge. When a Service officer is
the moving party in a proceeding be-
fore the Board or an immigration
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judge, a copy of the motion must be
served on the affected party. The mo-
tion and proof of service must be filed
with the official having jurisdiction.
The affected party has 10 days from the
date of service to submit a brief. This
time period may be extended as pro-
vided in §§83.8(c) and 3.22(b) of this chap-
ter.

(6) Appeal to AAU from Service decision
made as a result of a motion. A field of-
fice decision made as a result of a mo-
tion may be applied to the AAU only if
the original decision was appealable to
the AAU.

(7) Other applicable provisions. The
provisions of §103.3(a)(2)(x) of this part
also apply to decisions on motions. The
provisions of §103.3(b) of this part also
apply to requests for oral argument re-
garding motions considered by the
AAU.

(8) Treating an appeal as a motion. The
official who denied an application or
petition may treat the appeal from
that decision as a motion for the pur-
pose of granting the motion.

(b) Motions to reopen or reconsider de-
nials of special agricultural worker and
legalization applications. Upon the filing
of an appeal to the Associate Commis-
sioner, Examinations (Administrative
Appeals Unit), the Director of a Re-
gional Processing Facility or the con-
sular officer at an Overseas Processing
Office may sua sponte reopen any pro-
ceeding under his or her jurisdiction
opened under part 210 or 245a of this
chapter and may reconsider any deci-
sion rendered in such proceeding. The
new decision must be served on the ap-
pellant within 45 days of receipt of any
brief and/or new evidence, or upon expi-
ration of the time allowed for the sub-
mission of a brief. The Associate Com-
missioner, Examinations, or the Chief
of the Administrative Appeals Unit
may sua sponte reopen any proceeding
conducted by that Unit under part 210
or 245a of this chapter and reconsider
any decision rendered in such proceed-
ing. Motions to reopen a proceeding or
reconsider a decision under part 210 or
245a of this chapter shall not be consid-
ered.

(c) Motions to reopen or reconsider deci-
sions on replenishment agricultural work-
er petitions. (1) The director of a re-
gional processing facility may sua
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sponte reopen any proceeding under
part 210a of this title which is within
his or her jurisdiction and may render
a new decision. This decision may re-
verse a prior favorable decision when it
is determined that there was fraud dur-
ing the registration or petition proc-
esses and the petitioner was not enti-
tled to the status granted. The peti-
tioner must be given an opportunity to
offer evidence in support of the peti-
tion and in opposition to the grounds
for reopening the petition before a new
decision is rendered.

(2) The Associate Commissioner, Ex-
aminations or the Chief of the Admin-
istrative Appeals Unit may sua sponte
reopen any proceeding conducted by
that unit under part 210a of this title
and reconsider any decision rendered in
such proceeding.

(3) Motions to reopen a proceeding or
reconsider a decision under part 210a of
this title shall not be considered.

[27 FR 7562, Aug. 1, 1962, as amended at 30 FR
12772, Oct. 7, 1965; 32 FR 271, Jan. 11, 1967; 52
FR 16193, May 1, 1987; 54 FR 29881, July 17,
1989; 55 FR 20770, 20775, May 21, 1990; 55 FR
25931, June 25, 1990; 56 FR 41782, Aug. 23, 1991;
59 FR 1463, Jan. 11, 1994; 61 FR 18909, Apr. 29,
1996]

8§103.5a Service of notification, deci-
sions, and other papers by the Serv-
ice.

This section states authorized means
of service by the Service on parties and
on attorneys and other interested per-
sons of notices, decisions, and other pa-
pers (except warrants and subpoenas)
in administrative proceedings before

Service officers as provided in this
chapter.
(a) Definitions—(1) Routine service.

Routine service consists of mailing a
copy by ordinary mail addressed to a
person at his last known address.

(2) Personal service. Personal service,
which shall be performed by a Govern-
ment employee, consists of any of the
following, without priority or pref-
erence:

(i) Delivery of a copy personally;

(ii) Delivery of a copy at a person’s
dwelling house or usual place of abode
by leaving it with some person of suit-
able age and discretion;
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(iii) Delivery of a copy at the office
of an attorney or other person, includ-
ing a corporation, by leaving it with a
person in charge;

(iv) Mailing a copy by certified or
registered mail, return receipt re-
quested, addressed to a person at his
last known address.

(b) Effect of service by mail. Whenever
a person has the right or is required to
do some act within a prescribed period
after the service of a notice upon him
and the notice is served by mail, 3 days
shall be added to the prescribed period.
Service by mail is complete upon mail-
ing.

(c) When personal service required—(1)
Generally. In any proceeding which is
initiated by the Service, with proposed
adverse effect, service of the initiating
notice and of notice of any decision by
a Service officer shall be accomplished
by personal service, except as provided
in §242.1(c) of this chapter.

(2) Persons confined, minors, and
incompetents—(i) Persons confined. If a
person is confined in a penal or mental
institution or hospital and is com-
petent to understand the nature of the
proceedings initiated against him,
service shall be made both upon him
and upon the person in charge of the
institution or the hospital. If the con-
fined person is not competent to under-
stand, service shall be made only on
the person in charge of the institution
or hospital in which he is confined,
such service being deemed service on
the confined person.

(ii) Incompetents and minors. In case of
mental incompetency, whether or not
confined in an institution, and in the
case of a minor under 14 years of age,
service shall be made upon the person
with whom the incompetent or the
minor resides; whenever possible, serv-
ice shall also be made on the near rel-
ative, guardian, committee, or friend.

(d) When personal service not required.
Service of other types of papers in pro-
ceedings described in paragraph (c) of
this section, and service of any type of
papers in any other proceedings, may
be accomplished either by routine serv-
ice or by personal service.

[37 FR 11470, June 8, 1972, as amended at 39
FR 23247, June 27, 1974]
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§103.5b Application for further action
on an approved application or peti-
tion.

(a) General. An application for fur-
ther action on an approved application
or petition must be filed on Form 1-824
by the applicant or petitioner who filed
the original application or petition. It
must be filed with the fee required in
§103.7 and the initial evidence required
on the application form. Form 1-824
may accompany the original applica-
tion or petition, or may be filed after
the approval of the original application
or petition.

(b) Requested actions. A person whose
application was approved may, during
its validity period, apply for a dupli-
cate approval notice or any other ac-
tion specifically provided for on the
form. A petitioner whose petition was
approved may, during the validity of
the petition, request that the Service:

(1) Issue a duplicate approval notice;

(2) Notify another consulate of the
approved petition;

(3) Notify a consulate of the person’s
adjustment of status for the purpose of
visa issuance to dependents; or

(4) Take any other action specifically
provided for on the form.

(c) Processing. The application shall
be approved if the Service determines
the applicant has fully demonstrated
eligibility for the requested action.
There is no appeal from the denial of
an application filed on Form 1-824.

[59 FR 1463, Jan. 11, 1994]

§103.6 Surety bonds.

(a) Posting of surety bonds—(1) Exten-
sion agreements; consent of surety; collat-
eral security. All surety bonds posted in
immigration cases shall be executed on
Form 1-352, a copy of which, and any
rider attached thereto, shall be fur-
nished the obligor. A district director
is authorized to approve a bond, a for-
mal agreement to extension of liability
of surety, a request for delivery of col-
lateral security to a duly appointed
and undischarged administrator or ex-
ecutor of the estate of a deceased de-
positor, and a power of attorney exe-
cuted on Form 1-312. All other matters
relating to bonds, including a power of
attorney not executed on Form 1-312
and a request for delivery of collateral
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security to other than the depositor or
his approved attorney in fact, shall be
forwarded to the regional commis-
sioner for approval.

(2) Bond riders—(i) General. Bond rid-
ers shall be prepared on Form 1-351 and
attached to Form 1-352. If a condition
to be included in a bond is not on Form
1-351, a rider containing the condition
shall be executed.

(ii) Condition against unauthorized em-
ployment. A condition barring employ-
ment shall be included in an appear-
ance and delivery bond in connection
with a deportation proceeding or bond
posted for the release of an alien in ex-
clusion proceedings, unless the INS de-
termines that employment is appro-
priate.

(iii) Factors to be considered. Only
those aliens who upon application
under §274a.12 of this chapter establish
compelling reasons for granting em-
ployment authorization may be au-
thorized to accept employment. Among
the factors which may be considered
when an application is made, are the
following:

(A) Safeguarding employment oppor-
tunities for United States citizens and
lawful permanent resident aliens;

(B) Prior immigration violations by
the alien;

(C) Whether there is a reasonable
basis for considering discretionary re-
lief; and

(D) Whether a United States citizen
or lawful permanent resident spouse or
children are dependent upon the alien
for support, or other equities exist.

(b) Acceptable sureties. Either a com-
pany holding a certificate from the
Secretary of the Treasury under 6
U.S.C. 6-13 as an acceptable surety on
Federal bonds, or a surety who deposits
cash or U.S. bonds or notes of the class
described in 6 U.S.C. 15 and Treasury
Department regulations issued pursu-
ant thereto and which are not redeem-
able within 1 year from the date they
are offered for deposit is an acceptable
surety.

(c) Cancellation—(1) Public charge
bonds. A public charge bond posted for
an immigrant shall be cancelled when
the alien dies, departs permanently
from the United States or is natural-
ized, provided the immigrant did not
become a public charge prior to death,
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departure, or naturalization. The dis-
trict director may cancel a public
charge bond at any time if he/she finds
that the immigrant is not likely to be-
come a public charge. A bond may also
be cancelled in order to allow substi-
tution of another bond. A public charge
bond shall be cancelled by the district
director upon review following the fifth
anniversity of the admission of the im-
migrant, provided that the alien has
filed Form 1-356, Request for Cancella-
tion of Public Charge Bond, and the
district director finds that the immi-
grant did not become a public charge
prior to the fifth anniversary. If Form
1-356 is not filed, the bond shall remain
in effect until the form is filed and the
district director reviews the evidence
supporting the form and renders a deci-
sion to breach or cancel the bond.

(2) Maintenance of status and depar-
ture bonds. When the status of a non-
immigrant who has violated the condi-
tions of his admission has been ad-
justed as a result of administrative or
legislative action to that of a perma-
nent resident retroactively to a date
prior to the violation, any outstanding
maintenance of status and departure
bond shall be canceled. If an applica-
tion for adjustment of status is made
by a nonimmigrant while he is in law-
ful temporary status, the bond shall be
canceled if his status is adjusted to
that of a lawful permanent resident or
if he voluntarily departs within any pe-
riod granted to him. As used in this
paragraph, the term lawful temporary
status means that there must not have
been a violation of any of the condi-
tions of the alien’s nonimmigrant clas-
sification by acceptance of unauthor-
ized employment or otherwise during
the time he has been accorded such
classification, and that from the date
of admission to the date of departure
or adjustment of status he must have
had uninterrupted Service approval of
his presence in the United States in the
form of regular extensions of stay or
dates set by which departure is to
occur, or a combination of both. An
alien admitted as a nonimmigrant
shall not be regarded as having vio-
lated his nonimmigrant status by en-
gaging in employment subsequent to
his proper filing of an application for
adjustment of status under section 245
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of the Act and part 245 of this chapter.
A maintenance of status and departure
bond posted at the request of an Amer-
ican consular officer abroad in behalf
of an alien who did not travel to the
United States shall be canceled upon
receipt of notice from an American
consular officer that the alien is out-
side the United States and the non-
immigrant visa issued pursuant to the
posting of the bond has been canceled
or has expired.

(3) Substantial performance. Substan-
tial performance of all conditions im-
posed by the terms of a bond shall re-
lease the obligor from liability.

(d) Bond schedules—(1) Blanketbonds
for departure of visitors and transits. The
amount of bond required for various
numbers of nonimmigrant visitors or
transits admitted under bond on Forms
1-352 shall be in accordance with the
following schedule:

Aliens

1 to 4—$500 each.

5 to 9—$2,500 total bond.

10 to 24—$%$3,500 total bond.

25 to 49—$5,000 total bond.

50 to 74—%$6,000 total bond.

75 to 99—$7,000 total bond.

100 to 124—%$8,000 total bond.

125 to 149—$9,000 total bond.

150 to 199—%$10,000 total bond.

200 or more—$10,000 plus $50 for each alien
over 200.

(2) Blanket bonds for importation of
workers classified as nonimmigrants
under section 101(a)(15)(H). The follow-
ing schedule shall be employed by dis-
trict directors when requiring employ-
ers or their agents or representatives
to post bond as a condition to import-
ing alien laborers into the United
States from the West Indies, the Brit-
ish Virgin Islands, or from Canada:

Less than 500 workers—$15 each
500 to 1,000 workers—$10 each
1,000 or more workers—3$5 each

A bond shall not be posted for less than
$1,000 or for more than $12,000 irrespec-
tive of the number of workers involved.
Failure to comply with conditions of
the bond will result in the employer’s
liability in the amount of $200 as lig-
uidated damages for each alien in-
volved.

(e) Breach of bond. A bond is breached
when there has been a substantial vio-
lation of the stipulated conditions. A
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final determination that a bond has
been breached creates a claim in favor
of the United States which may not be
released or discharged by a Service of-
ficer. The district director having cus-
tody of the file containing the immi-
gration bond executed on Form 1-352
shall determine whether the bond shall
be declared breached or cancelled, and
shall notify the obligor on Form 1-323
or Form 1-391 of the decision, and, if
declared breached, of the reasons there-
for, and of the right to appeal in ac-
cordance with the provisions of this
part.

[31 FR 11713, Sept. 7, 1966, as amended at 32
FR 9622, July 4, 1967; 33 FR 5255, Apr. 2, 1968;
33 FR 10504, July 24, 1968; 34 FR 1008, Jan. 23,
1969; 34 FR 14760, Sept. 25, 1969; 39 FR 12334,
Apr. 5, 1974; 40 FR 42852, Sept. 17, 1975; 48 FR
51144, Nov. 7, 1983; 49 FR 24011, June 11, 1984;
60 FR 21974, May 4, 1995]

§103.7 Fees.

(a) Remittances. (1) Fees prescribed
within the framework of 31 U.S.C. 483a
shall be submitted with any formal ap-
plication or petition prescribed in this
chapter and shall be in the amount pre-
scribed by law or regulation. Except for
fees remitted directly to the Board pur-
suant to the provisions of §3.8(a) of this
chapter, any fee relating to any Execu-
tive Office for Immigration Review
proceeding shall be paid to, and accept-
ed by, any Service office authorized to
accept fees. Payment of any fee under
this section does not constitute filing
of the document with the Board or
with the Immigration Court. The Serv-
ice shall return to the payer, at the
time of payment, a receipt for any fee
paid. The Service shall also return to
the payer any documents, submitted
with the fee, relating to any Immigra-
tion Judge proceeding. A charge of
$30.00 will be imposed if a check in pay-
ment of a fee is not honored by the
bank on which it is drawn. Remit-
tances must be drawn on a bank or
other institution located in the United
States and be payable in United States
currency. Fees in the form of postage
stamps shall not be accepted. Remit-
tances to the Service shall be made
payable to the “Immigration and Natu-
ralization Service,”” except that in case
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of applicants residing in the Virgin Is-
lands of the United States, the remit-
tances shall be made payable to the
““Commissioner of Finance of the Vir-
gin Islands’” and, in the case of appli-
cants residing in Guam, the remit-
tances shall be made payable to the
“Treasurer, Guam.” If application to
the Service is submitted from outside
the United States, remittance may be
made by bank international money
order or foreign draft drawn on a finan-
cial institution in the United States
and payable to the Immigration and
Naturalization Service in United
States currency. Remittances to the
Board shall be made payable to the
“United States Department of Jus-
tice.”

(2) A charge of $30.00 will be imposed
if a check in payment of a fee, fine,
penalty, and/or any other matter is not
honored by the bank or financial insti-
tution on which it is drawn. A receipt
issued by a Service officer for any such
remittance shall not be binding upon
the Service if the remittance is found
uncollectible. Furthermore, credit for
meeting legal and statutory deadlines
will not be deemed to have been met if
payment is not made within 10 business
days after notification by the Service
of the dishonored check.

(b) Amounts of fees—(1) The following
fees and charges are prescribed:

For certification of true copies, each—$2.00

For attestation under seal—$2.00

DCL System Costs Fee. For use of a Dedi-
cated Commuter Lane (DCL) located at
specific Ports of Entry of the United
States by an approved participant in a des-
ignated vehicle—$80.00, with the maximum
amount of $160.00 payable by a family (hus-
band, wife, and minor children under 18
years-of-age). Payable following approval
of the application but before use of the
DCL by each participant. This fee is non-
refundable, but may be waived by the dis-
trict director. If a participant wishes to en-
roll more than one vehicle for use in the
PORTPASS system, he or she will be as-
sessed with an additional fee of—$42 for
each additional vehicle enrolled.

Form EOIR-40. For filing application for
suspension of deportation under section 244
of the Act—$100.00. (A single fee of $100.00
will be charged whenever suspension of de-
portation applications are filed by two or
more aliens in the same proceeding).

Form 1-17. For filing an application for
school approval, except in the case of a
school or school system owned or operated
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as a public educational institution or sys-
tem by the United States or a state or po-
litical subdivision thereof—$140.

Form 1-68. For application for issuance of
the Canadian Border Boat Landing Permit
under section 235 of the Act—$16.00. The
maximum amount payable by a family
(husband, wife, unmarried children under
21 years of age, parents of either husband
or wife) shall be $32.00.

Form 1-90. For filing an application for
Alien Registration Receipt Card (Form I-
551) in lieu of an obsolete card or in lieu of
one lost, mutilated or destroyed, or in a
changed name—$75.

Form 1-94. For issuance of Arrival/Depar-
ture Record at a land border Port-of-
Entry—$6.00.

Form 1-94W. For issuance of Nonimmigrant
Visa Waiver Arrival/Departure Form at a
land border Port-of-Entry under section 217
of the Act—$6.00.

Form 1-102. For filing an application (Form
1-102) for Arrival-Departure Record (Form
1-94) or Crewman’s Landing (Form 1-95), in
lieu of one lost, mutilated, or destroyed—
$65.

Form 1-129. For filing a petition for a non-
immigrant worker—If a petition with
unnamed beneficiaries, a fee of $75 per peti-
tion. If a petition with named bene-
ficiaries, a base fee of $75 plus: —$10 per
worker if requesting consulate or port-of-
entry notification for visa issuance or ad-
mission; —$80 per worker if requesting a
change of status; or —$50 per worker if re-
questing an extension of stay. If filing an
extension of stay or change of status for
one worker, dependents may be included
for a fee of $10 per dependent.

Form 1-129F. For filing petition to classify
nonimmigrant as fiancee or fiance under
section 214(d) of the Act—$75.00.

Form 1-129H. For filing a petition to clas-
sify nonimmigrant as temporary worker or
trainee under section 214(c) of the Act—
$80.00.

Form 1-129L.. Petition to
intracompany transferee—$80.00.

Form 1-130. For filing a petition to classify
status of alien relative for issuance of im-
migrant visa under section 204(a) of the
Act—$80.

Form 1-131. For filing an application for is-
suance of reentry permit—$70.

Form 1-140. For filing a petition to classify
preference status of an alien on basis of
profession or occupation under section
204(a) of the Act—$75.

Form 1-175. For issuance of Nonresident
Alien Canadian Border Crossing Card
(Form 1-185)—$30.00.

Form 1-190. For issuance of replacement
Nonresident Alien Mexican Border Cross-
ing Card (Form 1-586) in lieu of one lost,
stolen, or mutilated—$26.00.

employ
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Form 1-191. For filing application for dis-
cretionary relief under section 212(c) of the
Act—$90.00.

Form 1-192. For filing an application for
discretionary relief under section 212(d)(3)
of the Act, except, in an emergency case,
or where the approval of the application is
in the interest of the United States Gov-
ernment—$90.

Form 1-193. For filing an application for
waiver of passport and/or visa—$95.

Form 1-212. For filing an application for
permission to reapply for an excluded or
deported alien, an alien who has fallen into
distress and has been removed as an alien
enemy, or an alien who has been removed
at Government expense in lieu of deporta-
tion—$95.

Form 1-246. For filing application for stay
of deportation under part 243 of this chap-
ter—$155.00

Form 1-290A. For filing appeal from any de-
cision under the immigration laws in any
type of proceedings (except a bond deci-
sion) over which the Board of Immigration
Appeals has appellate jurisdiction in ac-
cordance with §3.1(b) of this chapter. (The
fee of $110 will be charged whenever an ap-
peal is filed by or on behalf of two or more
aliens and the aliens are covered by one de-
cision)—$110.00

Form 1-290B. For filing an appeal from any
decision under the immigration laws in
any type of proceeding over which the
Board of Immigration Appeals does not
have appellate jurisdiction. (The fee of $50
will be charged whenever an appeal is filed
by or on behalf of two or more aliens and
the aliens are covered by one decision)—
$110.00

Form 1-360. For filing a petition for an
Amerasian, Widow(er), or Special Immi-
grant—3$80, except there is no fee for a peti-

tion seeking classification as an
Amerasian.
Form 1-444. For issuance of a Mexican Bor-

der Visitors Permit issued in conjunction
with presentation of a Mexican Border
Crossing Card or multiple-entry B-1/B-2
nonimmigrant visa to proceed for a period
of more than 72 hours but not more than 30
days and to travel more than 25 miles from
the Mexican border but within the 5-state
area of Arizona, California, Nevada, New
Mexico, or Texas—$4.00. The maximum
amount payable by a family (husband,
wife, children under 21 years of age, and
parents of either husband or wife) shall be
$8.00.

Form 1-485. For filing application for per-
manent resident status or creation of a
record of lawful permanent residence—$130
for an applicant 14 years of age or older;
$100 for an applicant under the age of 14
years.

Supplment A to Form 1-485. Supplement to
Form 1-485 for persons seeking to adjust
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status under the provisions of section 245(i)
of the Act—$650.00, except that payment of
this additional sum is not required when
the applicant is an unmarried child who is
less than 17 years of age, or when the appli-
cant is the spouse or the unmarried child
less than 21 years of age of a legalized alien
and is qualified for and has applied for vol-
untary departure under the family unity
program.

Form 1-485A. For filing application by
Cuban refugee for permanent residence—
$120.00 for an applicant 14 years of age or
older; $95.00 for an applicant under the age
of 14 years.

Form 1-506. For filing application for
change of nonimmigrant classification
under section 248 of the Act—$70.00.

Form 1-526. For filing a petition for an
alien enterpreneur—$155.

Form 1-538. For filing application by a non-
immigrant student (F-1) for an extension
of stay, a school transfer or permission to
accept or continue employment or prac-
tical training—$70.00.

Form 1-539. For filing an application to ex-
tend or change nonimmigrant status—$75
plus $10 per coapplicant.

Form 1-570. For filing application for issu-
ance or extension of refugee travel docu-
ment—$45.00

Form 1-600. For filing a petition to classify
orphan as an immediate relative for issu-
ance of immigrant visa under section 204(a)
of the Act. (When more than one petition
is submitted by the same petitioner on be-
half of orphans who are brothers or sisters,
only one fee will be required.)—$155.

Form 1-600A. For filing an application for
advance processing of orphan petition.
(When more than one petition is submitted
by the same petitioner on behalf of or-
phans who are brothers or sisters, only one
fee will be required.—$155.

Form 1-601. For filing an application for
waiver of ground of excludability under
section 212 (h) or (i) of the Act. (Only a sin-
gle application and fee shall be required
when the alien is applying simultaneously
for a waiver under both those sub-sec-
tions.)—$95.

Form 1-612. For filing an application for
waiver of the foreign-residence require-
ment under section 212(e) of the Act—$95.

Form 1-687. For filing application for status
as a temporary resident under section 245A
(a) of the Immigration and Nationality Act
as amended—to be remitted in the form of
a cashier’s check, certified bank check or
money order. A fee of one hundred and
eighty-five dollars ($185.00) for each appli-
cation or fifty dollars ($50.00) for each ap-
plication for a minor child (under 18 years
of age) is required at the time of filing
with the Immigration and Naturalization
Service. The maximum amount payable by
a family (husband, wife, and any minor
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children) shall be four hundred and twenty
dollars ($420.00).

Form 1-690. For filing application for waiv-
er for ground of excludability under sec-
tion 212(a) of the Act as amended, in con-
junction with the application under sec-
tions 210 or 245A of the Act, or a petition
under §210A. A fee of thirty-five dollars
($35.00) is to be remitted in the form of a
cashier’s check, certified bank check or
money order.

Form 1-694. For appealing the denial of ap-
plication under sections 210 or 245A of the
Act, or a petition under §210A. A fee of
fifty dollars ($50.00) is to be remitted in the
form of a cashier’s check, certified bank
check or money order.

Form 1-695. For filing application for re-
placement of temporary resident card
(Form 1-688) to be remitted in the form of
a cashier’s check, certified bank check or a
money order—$15.00

Form 1-698. For filing application for ad-
justment from temporary resident status
to that of lawful permanent resident under
section 245A(b)(1) of the Act, as amended—
to be remitted in the form of a cashier’s
check, certified bank check or money
order. For applicants filing within thirty-
one months from the date of adjustment to
temporary resident status, a fee of eighty
dollars ($80.00) for each application is re-
quired at the time of filing with the Immi-
gration and Naturalization Service. The
maximum amount payable by a family
(husband, wife, and any minor children
(under 18 years of age living at home))
shall be two hundred and forty dollars—
($240.00). For applicants filing after thirty-
one months from the date of approval of
temporary resident status, who file their
applications on or after July 9, 1991, a fee
of $120.00 (a maximum of $360.00 per family)
is required. The adjustment date is the
date of filing of the application for perma-
nent residence or the applicant’s eligibility
date, whichever is later.

Form 1-700. For filing application for status
as a temporary resident under section
210(a)(1) of the Act, as amended—to be re-
mitted in the form of a cashier’s check,
certified bank check or a money order. A
fee of one hundred and eighty-five dollars
($185.00) for each application or fifty dol-
lars ($50.00) for each application for a
minor child (under 18 years of age) is re-
quired at the time of filing with the Immi-
gration and Naturalization Service. The
maximum amount payable by a family
(husband, wife, and any minor children)
shall be four hundred and twenty dollars
($420.00).

Form 1-751. For filing a petition to remove
the conditions on residence which is based
on marriage—$80.

Form 1-765. For filing an application for
employment authorization pursuant to 8
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CFR 274a.13—$%70, unless otherwise noted on
the instructions attached to the applica-
tion form.

Form 1-805. For filing a petition for status
as a temporary resident under §210A. A fee
of one hundred and seventy-five dollars
($175.00) for each petition, is to be remitted
in the form of a cashier’s check, certified
bank check or money order at the time of
filing with the Immigration and Natu-
ralization Service.

Form 1-807. For filing a request for consid-
eration as a replenishment agricultural
worker (RAW) during an announced period
of registration under 8 CFR 210a.3. A fee of
ten dollars ($10.00) is to be remitted in the
form of a cashier’s check, certified bank
check or money order at the time of mail-
ing to the Immigration and Naturalization
Service.

Form 1-817. For filing an application for
voluntary departure under the Family
Unity Program—$80. The maximum
amount payable by the members of a fam-
ily filing their applications concurrently
shall be $225.

Form 1-821. For filing an initial application
for Temporary Protected Status under sec-
tion 244A of the Act, as amended by the
Immigration Act of 1990, to be remitted in
the form of a cashier’s check, certified
bank check, or money order. The exact
amount of the fee, not to exceed fifty dol-
lars ($50.00), will be determined at the time
a foreign state is designated for Temporary
Protected Status.

Form 1-823. For application to a
PORTPASS program under section 286 of
the Act—$25.00, with the maximum amount
of $50.00 payable by a family (husband,
wife, and minor children under 18 years of
age). The application fee may be waived by
the district director. If fingerprints are re-
quired, the inspector will inform the appli-
cant of the current Federal Bureau of In-
vestigation fee for conducting fingerprint
checks prior to accepting the application
fee. Both the application fee (if not waived)
and the fingerprint fee must be paid to the
Immigration and Naturalization Service
before the application will be processed.
The fingerprint fee may not be waived. For
replacement of PORTPASS documentation
during the participation period—$25.00.

Form 1-824. For filing for action on an ap-
proved application or petition—$30.00.

Form 1-829. For filing petition by entre-
preneur to remove conditions—$90.00.

Form 1-850. For filing an application for
certification as a designated fingerprinting
service—$370 plus $23 for each fingerprint
check for initial certification; $200 for re-
newal of certification; and $23 for each fin-
gerprint check for adding or replacing em-
ployees. No fee will be charged to police
stations, military police or campus police
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agencies registering pursuant to
§103.2(e)(9).
Form N-300. For filing an application for

declaration of intention—$75.

Form N-336. For filing request for hearing
on a decision in naturalization proceedings
under section 336 of the Act—$110.00

Form N-400. For filing an application for
naturalization—$95. For filing an applica-
tion for naturalization under section 405 of
the Immigration Act of 1990, if the appli-

cant will be interviewed in the Phil-
ippines—$120.
Form N-410. For filing motion for amend-

ment of petition for naturalization when
motion is for the convenience of the peti-
tioner—$50.00

Form N-455. For filing application for
transfer of petition for naturalization
under section 335(i) of the Act, except when
transfer is of a petition for naturalization
filed under the Act of October 24, 1968, Pub.
L. 90-633—$90.00.

Form N-470. For filing an application for
section 316(b) or 317 of the Act benefits—
$115.

Form N-565. For filing an application for a
certificate of naturalization or declaration
of intention in lieu of a certificate or dec-
laration alleged to have been lost, muti-
lated, or destroyed; for a certificate of citi-
zenship in a changed name under section
343(b) or (d) of the Act; or for a special cer-
tificate of naturalization to obtain rec-
ognition as a citizen of the United States
by a foreign state under section 343(c) of
the Act—$65.

Form N-600. For filing an application for
certificate of citizenship under section
309(c) or section 341 of the Act—$100.

Form N-643. For filing an application for a
certificate of citizenship on behalf of an
adopted child—$80.

Form N-644. For filing an application for
posthumous citizenship—$80.

Motion. For filing a motion to reopen or re-
consider any decision under the immigra-
tion laws in any type of proceeding over
which the Board of Immigration Appeals
has appellate jurisdiction. No fee shall be
charged for a motion to reopen or recon-
sider a decision on an application for relief
for which no fee is chargeable. (The fee of
$110 shall be charged whenever an appeal or
motion is filed by or on behalf of two or
more aliens and all such aliens are covered
by one decision. When a motion to reopen
or reconsider is made concurrently with
any application for relief under the immi-
gration laws for which a fee is chargeable,
the fee of $110 will be charged when the
motion is filed and, if the motion is grant-
ed, the requisite fee for filing the applica-
tion for relief will be charged and must be
paid within the time specified in order to
complete the application.)—$110.
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Motion. For filing a motion to reopen or re-
consider any decision under the immigra-
tion laws in any type of proceeding over
which the Board of Immigration Appeals
does not have appellate jurisdiction. No fee
shall be charged for a motion to reopen or
reconsider a decision on an application for
relief for which no fee is chargeable. (The
fee of $110 shall be charged whenever an ap-
peal or motion is filed by or on behalf of
two or more aliens and all such aliens are
covered by one decision. When a motion to
reopen or reconsider is made concurrently
with any application for relief under the
immigration laws for which a fee is charge-
able, the fee of $110 will be charged when
the motion is filed and, if the motion is
granted, the requisite fee for filing the ap-
plication for relief will be charged and
must be paid within the time specified in
order to complete the application.)—$110.

Request. For special statistical tabulations
a charge will be made to cover the cost of
the work involved—Cost

Request. For set of monthly, semiannual,
or annual tables entitled ‘““Passenger Trav-
el Reports via Sea and Air’’ 1—$7.00

Request. For classification of a citizen of
Canada to be engaged in business activities
at a professional level pursuant to section
214(e) of the Act (Chapter 16 of the North
American Free Trade Agreement)—$50.00

Request. For requesting authorization for
parole of an alien into the United States—
$65.00.

(2) Fees for production or disclosure
of records under 5 U.S.C. 552 shall be
charged in accordance with the regula-
tions of the Department of Justice, 28
CFR 16.10.

(c) Waiver of fees. (1) Except as other-

wise provided in this paragraph and in

§3.3(b) of this chapter, any of the fees
prescribed in paragraph (b) of this sec-
tion relating to applications, petitions,
appeals, motions, or requests may be

waived by the Immigration Judge in

any case under his/her jurisdiction in

which the alien or other party affected

is able to substantiate that he or she is
unable to pay the prescribed fee. The
person seeking a fee waiver must file
his or her affidavit, or unsworn dec-
laration made pursuant to 28 U.S.C.
1746, asking for permission to prosecute

Immigration & Natu-
ralization Service for years 1975 and before.
Later editions are available from the United
States Department of Transportation, con-
tact: United States Department of Transpor-
tation, Transportation Systems Center, Ken-
dall Sqaure, Cambridge, MA 02142.
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without payment of fee of the appli-
cant, petition, appeal, motion, or re-
quest, and stating his or her belief that
he or she is entitled to or deserving of
the benefit requested and the reasons
for his or her inability to pay. The offi-
cer of the Service having jurisdiction
to render a decision on the application,
petition, appeal, motion, or request
may, in his discretion, grant the waiv-
er of fee. Fees for ‘““Passenger Travel
Reports via Sea and Air”’ and for spe-
cial statistical tabulations may not be
waived. The payment of the additional
sum prescribed by section 245(i) of the
Act when applying for adjustment of
status under section 245 of the Act may
not be waived except as directed in sec-
tion 245(i) of the Act.

(2) Fees under the Freedom of Infor-
mation Act, as amended, may be
waived or reduced where the Service
determines such action would be in the
public interest because furnishing the
information can be considered as pri-
marily benefiting the general public.

(3) When the prescribed fee is for
services to be performed by the clerk of
court under section 344(a) of the Act,
the affidavit for waiver of the fee shall
be filed with the district director or of-
ficer in charge of the Service having
administrative jurisdiction over the
place in which the court is located at
least 7 days prior to the date the fee is
required to be paid. If the waiver is
granted, there shall be delivered to the
clerk of court by a Service representa-
tive on or before the date the fee is re-
quired to be paid, a notice prepared on
Service letterhead and signed by the
officer granting the waiver, that the
fee has been waived pursuant to this
paragraph.

(4) Fees for applications for Tem-
porary Protected Status may be waived
pursuant to 8 CFR 240.20.

(d) Authority to certify records. When-
ever authorized under 5 U.S.C. 552 or
any other law to furnish information
from records to persons entitled there-
to, the following officials, or their des-
ignees authorized in writing as speci-
fied below, have authority to make cer-
tification, as follows:

(1) The Associate Commissioner, In-
formation Systems, the Assistant Com-
missioner, Records Systems Division,
the Director, Records Management
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Branch, or their designee, authorized
in writing to make certification in
their absence—copies of files, docu-
ments, and records in the custody of
the Central Office.

(2) A regional commissioner, or dis-
trict director, or the designee of either,
authorized in writing to make certifi-
cation in his absence—copies of files,
documents, and records in the custody
of his office.

(3) The Immigration and Naturaliza-
tion Service Program Coordinator, EI
Paso Intelligence Center, or the des-
ignee, authorized in writing to make
certification in event of the Program
Coordinator’s absence—copies of files,
documents, and records of the Immi-
gration and Naturalization Service in
the custody of that office.

(4) The Assistant Commissioner,
Records Systems Division, the Direc-
tor, Records Management Branch, or
the Chief, Records Operations Section,
Central Office, or their designee, au-
thorized in writing to make certifi-
cation in their absence—the non-exist-
ence of an official Service records.

[38 FR 35296, Dec. 27, 1973]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §103.7, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§103.8 Definitions pertaining to avail-
ability of information under the
Freedom of Information Act.

Sections 103.8, 103.9, and 103.10 of this
part comprise the Service regulations
under the Freedom of Information Act,
5 U.S.C. 552. These regulations supple-
ment those of the Department of Jus-
tice, 28 CFR part 16, subpart A. As used
in this part the following definitions
shall apply:

(a) The term access means providing a
copy of the record requested or afford-
ing the opportunity for an in-person re-
view of the original record or a copy
thereof. The determination to permit
an in-person review is discretionary
and will only be made when specifi-
cally requested. Whenever providing
in-person access will unreasonably dis-
rupt the normal operations of an office,
the requester may be sent a copy of the
requested records that are nonexempt
in lieu of the in-person review.
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(b) The term decision means a final
written determination in a proceeding
under the Act accompanied by a state-
ment of reasons. Orders made by check
marks, stamps, or brief endorsements
which are not supported by a reasoned
explanation, or those incorporating
preprinted language on Service forms
are not decisions.

(c) The term records includes records
of proceedings, documents, reports, and
other papers maintained by the Serv-
ice.

(d) The term record of proceeding is
the official history of any hearing, ex-
amination, or proceeding before the
Service, and in addition to the applica-
tion, petition or other initiating docu-
ment, includes the transcript of hear-
ing or interview, exhibits, and any
other evidence relied upon in the adju-
dication; papers filed in connection
with the proceedings, including mo-
tions and briefs; the Service officer’s
determination; notice of appeal or cer-
tification; the Board or other appellate
determination; motions to reconsider
or reopen; and documents submitted in
support of appeals, certifications, or
motions.

[32 FR 9623, July 4, 1967, as amended at 40 FR
7236, Feb. 19, 1975; 52 FR 2942, Jan. 29, 1987; 58
FR 31148, June 1, 1993]

§103.9 Availability of decisions and in-
terpretive material under the Free-
dom of Information Act.

(a) Precedent decisions. There may be
purchased from the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, bound
volumes of designated precedent deci-
sions entitled ‘‘Administrative Deci-
sions Under Immigration and National-
ity Laws of the United States,” each
containing a cumulative index. Prior
to publication in volume from current
precedent decisions, known as interim
decisions, are obtainable from the Su-
perintendent of Documents on a single
copy or yearly subscription basis.
Bound volumes and current precedent
decisions may be read at principal
Service offices.

(b) Unpublished decisions. Each dis-
trict director in the United States will
maintain copies of unpublished Service
and Board decisions relating to pro-
ceedings in which the initial decision
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was made in his district. Each regional
commissioner will maintain copies of
unpublished decisions made by him.
The Central Office will maintain copies
on a national basis of unpublished
Service decisions.

(c) Deletion of identifying details. To
the extent that information in deci-
sions is exempt from disclosure under
the Freedom of Information Act (&
U.S.C. 552), the deciding officer shall
provide for deletion of identifying de-
tails, as appropriate, from copies of de-
cisions made available to the public.

(d) Statements of policy, interpretations,
manuals, instructions to staff. State-
ments of policy, interpretations, and
those manuals and instructions to staff
(or portions thereof), affecting the pub-
lic, will be made available at district
offices in the United States and at the
Central Office with an accompanying
index of any material which is issued
on or after July 4, 1967.

(e) Public reading rooms. The Central
Office and each district office in the
United States will provide a reading
room or reading area where the mate-
rial described in this section will be
made available to the public. Addi-
tional material will be made available
in the public reading rooms, including
the immigration and nationality laws,
title 8 of the United States Code Anno-
tated, title 8 of the Code of Federal
Regulations—Chapter |, a complete set
of the forms listed in parts 299 and 499
of this chapter, and the Department of
State Foreign Affairs Manual, Volume
9—Visas. Fees will not be charged for
providing access to any of these mate-
rials, but fees in accordance with
§103.7(b) will be charged for furnishing
copies.

[32 FR 9623, July 4, 1967, as amended at 36 FR
20151, Oct. 16, 1971; 40 FR 7237, Feb. 19, 1975;
48 FR 49652, Oct. 27, 1983]

§103.10 Requests for records under
the Freedom of Information Act.

(a) Place and manner of requesting
records—(1) Place. Records should be re-
quested from the office that maintains
the records sought, if known, or from
the Headquarters of the Immigration
and Naturalization Service, 425 |
Street, NW., Washington, DC 20536.
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Records are maintained in the Head-
quarters, regional offices, service cen-
ters, district offices and the following
suboffices: Agana, Guam; Albany, NY;
Charlotte, NC; Cincinnati, OH; Hart-
ford, CT; Indianapolis, IN; Las Vegas,
NV; Louisville, KY; Memphis, TN; Mil-
waukee, WI; Norfolk, VA; Pittsburgh,
PA; Providence, RI; Reno, NV; St.
Louis, MO; Salt Lake City, UT; Spo-
kane, WA; and St. Albans, VT. In cer-
tain cases, a district director may des-
ignate another Service office as a file
control office. For locations of the
Service’s regional offices, service cen-
ters, district offices, and sub-offices see
8 CFR 100.4.

(2) Manner of requesting records. All
Freedom of Information Act requests
must be in writing. Requests may be
submitted in person or by mail. If a re-
quest is made by mail, both the enve-
lope and its contents must be clearly
marked: “FREEDOM OF INFORMA-
TION REQUEST” or “INFORMATION
REQUEST.” Any request for informa-
tion not marked and addressed as spec-
ified will be so marked by Service per-
sonnel as soon as it is properly identi-
fied and shall be forwarded imme-
diately to the appropriate office des-
ignated to control Freedom of Informa-
tion Act requests. A request will not be
deemed to have been received for pur-
poses of the time period under 5 U.S.C.
552(a)(6) until the request has been re-
ceived by the appropriate office, or
would have been received with the ex-
ercise of due diligence by Service per-
sonnel. Service Form G-639, Freedom
of Information/Privacy Act Request,
may be used for rapid identification as
a Freedom of Information matter and
to ensure expeditous handling; how-
ever, a request may be submitted in
any written form. Each request made
under this section pertaining to the
availability of a record must describe
the record with sufficient specificity
with respect to names, dates, subject
matter and location to permit it to be
identified and located. A request for all
records falling within a reasonably spe-
cific category shall be regarded as rea-
sonably described if the description en-
ables the records to be identified by
any process not unreasonably burden-
some. If it is determined that the re-
quest does not reasonably describe the
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records sought, the response rejecting
the request on that ground shall speci-
fy the reason why the request failed to
meet requirements and shall extend to
the requester an opportunity to confer
with Service personnel to reformulate
the request. Individuals seeking access
to records about themselves by mail
shall establish their identity by sub-
mitting a notarized signature along
with their address, date of birth, place
of birth, and alien or employee identi-
fication number if applicable.

(b) Authority to grant and deny re-
quests—(1) Grant or deny. The Associate
Commissioner for Information Re-
sources Management, regional admin-
istrators, district directors, service
center directors, and heads of sub-
offices specified in paragraph (a)(1) of
this section, or their designees, may
grant or deny requests under exemp-
tions in 5 U.S.C. 552 (b) and (c).

(2) [Reserved]

(3) Authority to state that a record can-
not be located or does not exist. The head
of any office specified in paragraph
(a)(1) of this section has authority to
notify a requester that a record cannot
be located from the information sup-
plied, or is known to have been de-
stroyed or otherwise disposed of.

(c) Prompt response—(1) Response with-
in 10 days. Within 10 days (excluding
Saturdays, Sundays, and legal holi-
days) of the receipt of a request by the
Service (or in the case of an improperly
addressed request, of its receipt by the
appropriate office as specified in para-
graph (a) of this section), the author-
ized Service official shall either com-
ply with or deny the request unless an
extension of time is requested as re-
quired under 28 CFR 16.1(d). A request
improperly addressed will not be
deemed to have been received for pur-
poses of 5 U.S.C 552 (a)(6) until it has
been or would have been received by
the appropriate office with the exercise
of due diligence by Service personnel.

(2) Treatment of delay as a denial. If no
substantive reply is made at the end of
the 10 working day period, and any
properly invoked extension period, re-
questers may deem their request to be
denied and exercise their right to ap-
peal in accordance with 28 CFR 16.8 and
paragraph (d)(3) of this section.
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(d) Disposition of requests—(1) Form of
grant. When a requested record is avail-
able, the responsible office shall notify
the requester when and where the
record will be available. The notifica-
tion shall also advise the requester of
any applicable fees under 28 CFR 16.10.
The Service shall have fulfilled its
duty to grant access whenever it pro-
vides a copy of the record, or, at its
discretion, makes the original record
or a copy available for in-person review
in response to an express request for
such review. In-person review is discre-
tionary and shall not be granted when
doing so would unreasonably disrupt
the normal operations of a Service of-
fice.

(2) Form of denial. A reply denying a
written request for a record in whole or
in part shall be in writing, signed by
one of the officials specified in para-
graph (b)(1) of this section. The reply
shall include a reference to the specific
exemption under the Freedom of Infor-
mation Act authorizing withholding of
the records. The notice of denial shall
contain a brief explanation of how the
exemption applies to the record with-
held and, if the deciding official consid-
ers it appropriate, a statement of why
the exempt record is being withheld.
The notice of denial shall include a
statement of the right of appeal to the
Attorney General under 28 CFR 16.8,
and that judicial review will thereafter
be available in the district in which the
requester resides or has a principle
place of business, or the district in
which the agency records are situated,
or the District of Columbia.

(3) Right of appeal. When a request for
records has been denied in whole or in
part, the requester may, within 30 days
of its receipt, appeal the denial to the
Assistant Attorney General, Office of
Legal Policy, (Attention: Office of In-
formation and Privacy), Department of
Justice, Washington, DC 20530. Both
the envelope and letter must be clearly

marked: “FREEDOM OF INFORMA-
TION APPEAL’” or “INFORMATION
APPEAL.”

(e) Agreement to pay fees. In accord-
ance with 28 CFR 16.3(c) a requester
automatically agrees to pay fees up to
$25.00 by filing a Freedom of Informa-
tion Act request unless a waiver or re-
duction of fees is sought. Accordingly,
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all letters of acknowledgment must
confirm the requester’s obligation to
pay.

[40 FR 7237, Feb. 19, 1975, as amended at 41
FR 34938, Aug. 18, 1976; 42 FR 15408, March 22,
1977; 43 FR 22332, May 25, 1978; 44 FR 23514,
Apr. 20, 1979; 48 FR 49652, Oct. 27, 1983; 48 FR
51430, Nov. 9, 1983; 52 FR 2942, Jan. 29, 1987; 58
FR 31148, 31149, June 1, 1993]

§103.11 Business information.

Business information provided to the
Service by a business submitter shall
not be disclosed pursuant to a Freedom
of Information Act request except in
accordance with 28 CFR 16.7.

[58 FR 31149, June 1, 1993]

§103.12 Definition of the term “law-
fully present” aliens for purposes of
applying for Title Il Social Security
benefits under Public Law 104-193.

(a) Definition of the term an “‘alien who
is lawfully present in the United States.”’
For the purposes of section 401(b)(2) of
Pub. L. 104-193 only, an ‘‘alien who is
lawfully present in the United States”
means:

(1) A qualified alien as defined in sec-
tion 431(b) of Pub. L. 104-193;

(2) An alien who has been inspected
and admitted to the United States and
who has not violated the terms of the
status under which he or she was ad-
mitted or to which he or she has
changed after admission;

(3) An alien who has been paroled
into the United States pursuant to sec-
tion 212(d)(5) of the Act for less than 1
year, except:

(i) Aliens paroled for deferred inspec-
tion or pending exclusion proceedings
under 236(a) of the Act; and

(if) Aliens paroled into the United
States for prosecution pursuant to 8
CFR 212.5(a)(3);

(4) An alien who belongs to one of the
following classes of aliens permitted to
remain in the United States because
the Attorney General has decided for
humanitarian or other public policy
reasons not to initiate deportation or
exclusion proceedings or enforce depar-
ture:

(i) Aliens currently in temporary
resident status pursuant to section 210
or 245A of the Act;
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(ii) Aliens currently under Tem-
porary Protected Status (TPS) pursu-
ant to section 244A of the Act;

(iii) Cuban-Haitian entrants, as de-
fined in section 202(b) Pub. L. 99-603, as
amended;

(iv) Family Unity beneficiaries pur-
suant to section 301 of Pub. L. 101-649,
as amended,

(v) Aliens currently under Deferred
Enforced Departure (DED) pursuant to
a decision made by the President;

(vi) Aliens currently in deferred ac-
tion status pursuant to Service Oper-
ations Instructions at Ol 242.1(a)(22);

(vii) Aliens who are the spouse or
child of a United States citizen whose
visa petition has been approved and
who have a pending application for ad-
justment of status;

(5) Applicants for asylum under sec-
tion 208(a) of the Act and applicants for
withholding of deportation under sec-
tion 243(h) of the Act who have been
granted employment authorization,
and such applicants under the age of 14
who have had an application pending
for at least 180 days.

(b) Non-issuance of an Order to Show
Cause and non-enforcement of deporta-
tion and exclusion orders. An alien may
not be deemed to be lawfully present
solely on the basis of the Service’s de-
cision not to, or failure to, issue an
Order to Show Cause or solely on the
basis of the Service’s decision not to,
or failure to, enforce an outstanding
order of deportation or exclusion.

[61 FR 47041, Sept. 6, 1996]

§103.20 Purpose and scope.

(a) Sections 103.20 through 103.36
comprise the regulations of the Service
implementing the Privacy Act of 1974,
Public Law 93-597. The regulations
apply to all records contained in sys-
tems of records maintained by the
Service which are identifiable by indi-
vidual name or identifier and which are
retrieved by individual name or identi-
fier, except those personnel records
governed by regulations of the Office of
Personnel Management. The regula-
tions set forth the procedures by which
individuals may seek access to records
pertaining to themselves and request
correction of those records. The regula-
tions also set forth the requirements
applicable to Service employees main-

87

§103.21

taining, collecting, using or dissemi-
nating such records.

(b) The Associate Commissioner, In-
formation Systems, shall ensure that
the provisions of §§103.20 through 103.36
of this title and 28 CFR 16.40 through
16.58, and any revisions, are brought to
the attention of and made available to:

(1) Each employee at the time of issu-
ance of the regulations and at the time
of any amendments; and

(2) Each new employee at the time of
employment.

(c) The Associate Commissioner, In-
formation Systems, shall be respon-
sible for ensuring that employees of
the Service are trained in the obliga-
tions imposed by the Privacy Act of
1974 (5 U.S.C 522a) and by these regula-
tions.

[40 FR 44481, Sept. 26, 1975, as amended at 48
FR 49652, Oct. 27, 1983; 58 FR 31149, June 1,
1993]

§103.21 Access by individuals
records maintained about them.

(a) Access to available records. An indi-
vidual who seeks access to records
about himself or herself in a system of
records must submit a written request
in person or by mail to the Freedom of
Information/Privacy Act Officer at the
location where the records are main-
tained. If the location is unknown, the
request may be submitted to the near-
est Service office or to the Head-
quarters FOIA/PA Officer, 425 | Street,
NW., Washington, DC 20536. The outside
of the envelope should be marked “‘Pri-
vacy Act Request.” A Form G-639,
Freedom of Information/Privacy Act
Request may be used for convenience
and to facilitate identification of the
record requested. However, a request
may be made in any written form and
should clearly identity the record
sought by the name and any other per-
sonal identifiers for the individual
(such as the alien file number or Social
Security Account Number), date and
place of birth, and type of file in which
the record is believed to be located.

(b) Verification of identity. The follow-
ing standards are applicable to any in-
dividual who requests records concern-
ing himself, unless other provisions for
identity verification are specified in
the published notice pertaining to the
particular system of records.

to
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(1) An individual seeking access to
records about himself in person shall
establish his identity by the presen-
tation of a single document bearing a
photograph (such as a passport, alien
registration receipt card or identifica-
tion badge) or by the presentation of
two items of identification which do
not bear a photograph but do bear both
a name and address (such as a driver’s
license, or credit card).

(2) Individuals seeking access to
records about themselves by mail shall
establish their identify by submitting a
notarized signature along with their
address, date of birth, place of birth,
and alien or employee identification
number if applicable. Form DOJ 361,
Certification of Ildentity, may be ob-
tained from any Service office and used
to obtain the notarized signature need-
ed to verify identity.

(c) Verification of guardianship. The
parent or guardian of a child or of a
person judicially determined to be in-
competent and seeking to act on behalf
of such child or incompetent, shall, in
addition to establishing his own iden-
tity, establish the identity of the child
or other person he represents as re-
quired in paragraph (b) of this section,
and establish his own parentage or
guardianship of the subject of the
record by furnishing either a copy of a
birth certificate showing parentage or
a court order establishing the guard-
ianship.

(d) Accompanying persons. An individ-
ual seeking to review records pertain-
ing to himself may be accompanied by
another individual of his own choosing.
Both the individual seeking access and
the individual accompanying him shall
be required to sign the required form
indicating that the Service is author-
ized to discuss the contents of the sub-
ject record in the presence of both indi-
viduals.

(e) Specification of records sought. Re-
quests for access to records, either in
person or by mail, shall describe the
nature of the records sought, the ap-
proximate dates covered by the record,
the system in which it is thought to be
included as described in the ““Notice of
Systems of Records’ published in the
FEDERAL REGISTER, and the identity of
the individual or office of the Service
having custody of the system of
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records. In addition, the published “No-
tice of Systems of Records’ for individ-
ual systems may include further re-
quirements of specification, where nec-
essary, to retrieve the individual
record from the system.

(f) Agreement to pay fees. In accord-
ance with 28 CFR 16.3(c) a requester
automatically agrees to pay fees up to
$25.00 by filing a Privacy Act request
unless a waiver or reduction of fees is
sought. Accordingly, all letters of ac-
knowledgement must confirm the re-
quester’s obligation to pay.

[40 FR 44481, Sept. 26, 1975; 40 FR 46092, Oct.
6, 1975, as amended at 42 FR 33025, June 29,
1977; 48 FR 49653, Oct. 27, 1983; 58 FR 31149,
June 1, 1993]

§103.22 Records exempt in whole or in
part.

(a) When individuals request records
about themselves which are exempt
from access pursuant to the Privacy
Act exemptions in 5 U.S.C. 552a(d)(5),
() or (k), their requests shall also be
considered under the Freedom of Infor-
mation Act, 5 U.S.C. 552, and, unless
the records are exempt under both
Acts, the request shall be granted. If
exemptions under both Acts permit the
denial of the records sought and there
is good reason to invoke the exemp-
tions, the individual shall be provided a
denial of his/her request in writing
with the governing exemptions cited. If
the disclosure of the existence of a
criminal law enforcement proceeding
record could itself interfere with a
pending law enforcement proceeding of
which there is reason to believe the
subject is unaware, the Service may,
during only such time as the cir-
cumstance continues, treat the records
as not subject to the requirements of 5
U.S.C. 552.

(b) Individual requests for access to
records which have been exempted
from access pursuant to 5 U.S.C.
552a(k) shall be processed as follows:

(1) A request for information classi-
fied by the Service under Executive
Order 12356 on National Security Informa-
tion requires the Service to review the
information to determine whether it
continues to warrant classification
under the criteria of the Executive
Order. Information which no longer
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warrants classification shall be declas-
sified and made available to the indi-
vidual, if not otherwise exempt. If the
information continues to warrant clas-
sification, the individual shall be ad-
vised that the information sought is
classified; that it has been reviewed
and continues to warrant classifica-
tion; and that it has been exempted
from access under 5 U.S.C. 552a(k)(1).
Information which has been exempted
under 5 U.S.C. 552a(j) and which is also
classified, shall be reviewed as required
by this paragraph but the response to
the individual shall be in the form pre-
scribed by paragraph (a) of this section.

(2) Requests for information which
has been exempted from disclosure pur-
suant to 5 U.S.C. 552a(k)(2) shall be re-
sponded to in the manner provided in
paragraph (a) of this section unless a
review of the information indicates
that the information has been used or
is being used to deny the individual
any right, privilege or benefit for
which he is eligible or to which he
would otherwise be entitled under Fed-
eral law. In that event, the individual
shall be advised of the existence of the
record and shall be provided the infor-
mation except to the extent it would
identify a confidential source. If and
only if information identifying a con-
fidential source can be deleted or the
pertinent parts of the record summa-
rized in a manner which protects the
identity of the confidential source, the
document with deletions made or the
summary shall be furnished to the re-
guester.

(3) Information compiled as part of
an employee background investigation
which has been exempted pursuant to 5
U.S.C. 552a(k)(5) shall be made avail-
able to an individual upon request ex-
cept to the extent that it identifies a
confidential source. If and only if infor-
mation identifying a confidential
source can be deleted or the pertinent
parts of the record summarized in a
manner which protects the identity of
the confidential source, the document
with deletions made or the summary
shall be furnished to the requester.

(4) Testing or examination material
which has been exempted pursuant to 5
U.S.C. 552a(k)(6) shall not be made
available to an individual if disclosure
would compromise the objectivity or
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fairness of the testing or examination
process but shall be made available if
no such compromise possibility exists.
(5) The Service records which are ex-
empted and the reasons for the exemp-
tions are enumerated in 28 CFR 16.99.

[40 FR 44481, Sept. 26, 1975, as amended at 48
FR 49653, Oct. 27, 1983; 58 FR 31149, June, 1,
1993]

§103.23 Special access procedures.

(a) Records of other agencies. When in-
formation sought from a system of
records of the Service includes infor-
mation from other agencies or compo-
nents of the Department of Justice
that has been classified under Execu-
tive Order 12356, the request and the re-
quested documents shall be referred to
the appropriate agency or other compo-
nent for classification review and proc-
essing. Only with the consent of the re-
sponsible agency or component, may
the requester be informed of the refer-
ral as specified in section 3.4(f) of E.O.
12356.

(b) Medical records. When an individ-
ual requests medical records concern-
ing himself, which are not otherwise
exempt from disclosure, the respon-
sible official as specified in §103.10(a) of
this part shall, if deemed necessary, ad-
vise the individual that records will be
provided only to a physician designated
in writing by the individual. Upon re-
ceipt of the designation, the respon-
sible official as specified in §103.10(a) of
this part will permit the physician to
review the records or to receive copies
of the records by mail, upon proper ver-
ification of identity. The determina-
tion of which records should be made
available directly to the individual and
which records should not be disclosed
because of possible harm to the indi-
vidual shall be made by the physician.

[40 FR 44481, Sept. 26, 1975, as amended at 48
FR 49653, Oct. 27, 1983; 58 FR 31149, 31150,
June, 1, 1993]

§103.24 Requests for accounting of
record disclosure.

At the time of his request for access
or correction or at any other time, an
individual may request an accounting
of disclosures made of his record out-
side the Department of Justice. Re-
quests for accounting shall be directed
to the appropriate responsible official
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as specified in §103.10(a) of this part
listed in the ‘“‘Notice of Systems of
Records”’. Any available accounting,
whether kept in accordance with the
requirements of the Privacy Act or
under procedures established prior to
September 27, 1975, shall be made avail-
able to the individual except that an
accounting need not be made available
if it relates to: (a) A disclosure with re-
spect to which no accounting need be
kept (see §103.30(c) of this part); (b) A
disclosure made to a law enforcement
agency pursuant to 5 U.S.C. 552a(b)(7);
(c) An accounting which has been ex-
empted from disclosure pursuant to 5
U.S.C. 552a (j) or (k).

[40 FR 44481, Sept. 26, 1975, as amended at 58
FR 31150, June 1, 1993]

8§103.25 Notice of access decisions;
time limits.

(a) Responsibility for notice. The re-

sponsible official as specified in

§103.10(a) of this part has responsibility
for determining whether access to
records is available under the Privacy
Act and for notifying the individual of
that determination in accordance with
these regulations. If access is denied
because of an exemption, the respon-
sible person shall notify the individual
that he may appeal that determination
to the Deputy Attorney General within
thirty working days of the receipt of
the determination.

(b) Time limits for access determina-
tions. The time limits provided by 28
CFR 16.1(d) shall be applicable to re-
quests for access to information pursu-
ant to the Privacy Act of 1974.

[40 FR 44481, Sept. 26, 1975, as amended at 58
FR 31150, June 1, 1993]

§103.26 Fees for copies of records.

The fees charged by the Service
under the Privacy Act shall be those
specified in 28 CFR 16.47. Remittances
shall be made in accordance with
§103.7(a) of this part.

[40 FR 44481, Sept. 26, 1975, as amended at 58
FR 31150, June 1, 1993]

8§103.27 Appeals from denials of ac-
cess.
An individual who has been denied
access by the Service to the records
concerning him may appeal that deci-
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sion in the manner prescribed in 28
CFR 16.48.

[40 FR 44481, Sept. 26, 1975, as amended at 58
FR 31150, June 1, 1993]

8§103.28 Requests for correction of

records.

(a) How made. A request for amend-
ment or correction is made by the indi-
vidual concerned, either in person or
by mail, by addressing the written re-
quest to the FOIA/PA Officer at the lo-
cation where the record is maintained.
The requester’s identity must be estab-
lished as provided in §103.21 of this
part. The request must indicate the
particular record involved, the nature
of the correction sought, and the jus-
tification. A request made by mail
should be addressed to the FOIA/PA Of-
ficer at the location where the system
of records is maintained and the re-
quest and envelope must be clearly
marked “‘Privacy Correction Request.”
Where the requester cannot determine
the precise location of the system of
records or believes that the same
record appears in more than one sys-
tem, the request may be addressed to
the Headquarters FOIA/PA Officer, Im-
migration and Naturalization Service,
425 |1 Street, NW., Washington, DC
20536. That officer will assist the re-
quester in identifying the location of
the records.

(b) Initial determination. Within 10
working days of the receipt of the re-
quest, the appropriate Service official
shall advise the requester that the re-
quest has been received. If a correction
is to be made, the requester shall be
advised of the right to obtain a copy of
the corrected record upon payment of
the standard fee, established in 28 CFR
16.47. If a correction or amendment is
refused, in whole or in part, the re-
quester shall be given the reasons and
advised of the right to appeal to the
Assistant Attorney General under 28
CFR 16.50.

(c) Appeals. A refusal, in whole or in
part, to amend or correct a record may
be appealed as provided in 28 CFR 16.50.

(d) Appeal determinations. 28 CFR 16.50
provides for appeal determinations.

(e) Statements of disagreement. State-
ments of disagreement may be fur-
nished by the individual in the manner
prescribed in 28 CFR 16.50.
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(f) Notices of correction or disagreement.
When a record has been corrected, the
responsible official as specified in
§103.10(a) of this part shall, within thir-
ty working days thereof, advise all
prior recipients of the record whose
identity can be determined pursuant to
the accounting required by the Privacy
Act or any other accounting previously
made, of the correction. Any dissemi-
nation of a record after the filing of a
statement of disagreement shall be ac-
companied by a copy of that state-
ment. Any statement of the Service
giving reasons for refusing to correct
shall be included in the file.

[40 FR 44481, Sept. 26, 1975, as amended at 48
FR 49653, Oct. 27, 1983; 48 FR 51431, Nov. 9,
1983; 58 FR 31150, June, 1, 1993]

§103.29 Records not subject to correc-
tion.

The following records are not subject
to correction or amendment by individ-
uals:

(a) Transcripts or written statements
made under oath;

(b) Transcripts of Grand Jury Pro-
ceedings, judicial or quasi-judicial pro-
ceedings which form the official record
of those proceedings;

(c) Pre-sentence reports comprising
the property of the courts but main-
tained in Service files; and

(d) Records duly exempted from cor-
rection by notice published in the FED-
ERAL REGISTER.

§103.30 Accounting for disclosures.

(a) An accounting of each disclosure
of information for which accounting is
required (see §103.24 of this part) shall
be attached to the relating record. A
copy of Form G-658, Record of Informa-
tion Disclosure (Privacy Act), or other
disclosure document shall be used for
this accounting. The responsible offi-
cial as specified in §103.10(a) of this
part shall advise the requester,
promptly upon request as described in
§103.24, of the persons or agencies out-
side the Department of Justice to
which records concerning the requester
have been disclosed.

(b) Accounting records, at a mini-
mum, shall include the identification
of the particular record disclosed, the
name and address of the person or
agency to which disclosed, and the date
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of the disclosure. Accounting records
shall be maintained for at least 5 years,
or until the record is destroyed or
transferred to the Archives, whichever
is later.

(c) Accounting is not required to be
kept for disclosures made within the
Department of Justice or disclosures
made pursuant to the Freedom of In-
formation Act.

[40 FR 44481, Sept. 26, 1975, as amended at 48
FR 49653, Oct. 27, 1983; 58 FR 31150, June, 1,
1993]

§103.31 Notices of subpoenas and

emergency disclosures.

(a) Subpoenas. When records concern-
ing an individual are subpoenaed by a
Grand Jury, court, or a quasijudicial
agency, the official served with the
subpoena shall be responsible for assur-
ing that notice of its issuance is pro-
vided to the individual. Notice shall be
provided within 10 days of the service
of the subpoena or, in the case of a
Grand Jury subpoena, within 10 days of
its becoming a matter of public record.
Notice shall be mailed to the last
known address of the individual and
shall contain the following informa-
tion: The date the subpoena is return-
able, the court in which it is return-
able, the name and number of the case
or proceeding, and the nature of the in-
formation sought. Notice of the issu-
ance of subpoenas is not required if the
system of records has been exempted
from the notice requirement pursuant
to 5 U.S.C. 552a(j), by a Notice of Ex-
emption published in the FEDERAL
REGISTER.

(b) Emergency disclosures. If informa-
tion concerning an individual has been
disclosed to any person under compel-
ling circumstances affecting health or
safety, the individual shall be notified
at his last known address within 10
working days of the disclosure. Notifi-
cation shall include the following in-
formation: The nature of the informa-
tion disclosed, the person or agency to
whom it was disclosed, the date of the
disclosure, and the compelling cir-
cumstances justifying the disclosure.
Notification shall be given by the offi-
cer who made or authorized the disclo-
sure.
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(a) Review of forms. The Service shall
be responsible for the review of forms
it uses to collect information from and
about individuals.

(b) Scope of review. The Service Forms
Control Unit shall review each form to
assure that it complies with the re-
quirements of 28 CFR 16.52.

Information forms.

§103.33 Contracting record systems.

Any contract by the Service for the
operation of a record system shall be in
compliance with 28 CFR 16.55.

[40 FR 44481, Sept. 26, 1975, as amended at 58
FR 31150, June 1, 1993]

§103.34 Security of records systems.

The security of records systems shall
be in accordance with 28 CFR 16.54.

§103.35 Use and collection of Social
Security numbers.

The use and collection of Social Se-
curity numbers shall be in accordance
with 28 CFR 16.56.

[40 FR 44481, Sept. 26, 1975, as amended at 58
FR 31150, June 1, 1993]

§103.36 Employee standards of con-
duct with regard to privacy.

Service employee standards of con-
duct with regard to privacy shall be in
compliance with 28 CFR 16.57.

[40 FR 44481, Sept. 26, 1975, as amended at 58
FR 31150, June 1, 1993]

PART 109—[RESERVED]
PART 204—IMMIGRANT PETITIONS

Sec.

204.1 General information about immediate
relative and family-sponsored petitions.

204.2 Petitions for relatives, widows and
widowers, and abused spouses and chil-
dren.

204.3 Orphans.

204.4 Amerasian child of a United States
citizen.

204.5 Petitions for employment-based immi-
grants.

204.6 Petitions for employment creation
aliens.

204.7 Preservation of benefits contained in
savings clause of Immigration and Na-
tionality Act Amendments of 1976.
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204.8 Petitions for employees of certain
United States businesses operating in
Hong Kong.

204.9 Special immigrant status for certain
aliens who have served honorably (or are
enlisted to serve) in the Armed Forces of
the United States for at least 12 years.

204.10 Petitions by, or for, certain scientists
of the Commonwealth of Independent
States or the Baltic states.

204.11 Special immigrant status for certain
aliens declared dependent on a juvenile
court (special immigrant juvenile).

AUTHORITY: 8 U.S.C. 1101, 1103, 1151, 1153,
1154, 1182, 1186a, 1255; 8 CFR part 2.

§204.1 General information about im-
mediate relative and family-spon-
sored petitions.

(a) Types of petitions. Petitions may
be filed for an alien’s classification as
an immediate relative under section
201(b) of the Act or as a preference im-
migrant under section 203(a) of the Act
based on a qualifying relationship to a
citizen or lawful permanent resident of
the United States, as follows:

(1) A citizen or lawful permanent
resident of the United States petition-
ing under section 204(a)(1)(A)(i) or
204(a)(1)(B)(i) of the Act for a qualify-
ing relative’s classification as an im-
mediate relative under section 201(b) of
the Act or as a preference immigrant
under section 203(a) of the Act must
file a Form 1-130, Petition for Alien
Relative. These petitions are described
in §204.2;

(2) A widow or widower of a United
States citizen self-petitioning under
section 204(a)(1)(A)(ii) of the Act as an
immediate relative under section 201(b)
of the Act must file a Form 1-360, Peti-
tion for Amerasian, Widow, or Special
Immigrant. These petitions are de-
scribed in §204.2;

(3) A spouse or child of an abusive
citizen or lawful permanent resident of
the United States self-petitioning
under section 204(@)(L)(A) (i),
204(a)(1)(A)(iv), 204(a)(1)(B)(ii), or
204(a)(1)(B)(iii) of the Act for classifica-
tion as an immediate relative under
section 201(b) of the Act or as a pref-
erence immigrant under section 203(a)
of the Act must file a Form 1-360, Peti-
tion for Amerasian, Widow, or Special
Immigrant. These petitions are de-
scribed in §204.2;
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(4) A citizen of the United States
seeking advanced processing of an or-
phan petition must file Form 1-600A,
Application for Advanced Processing of
Orphan Petition. A citizen of the Unit-
ed States petitioning under section
204(a)(1)(A)(i) of the Act for classifica-
tion of an orphan described in section
101(b)(1)(F) of the Act as an immediate
relative under section 201(b) of the Act
must file Form 1-600, Petition to Clas-
sify Orphan as an Immediate Relative.
These applications and petitions are
described in §204.3; and

(5) Any person filing a petition under
section 204(f) of the Act as, or on behalf
of, an Amerasian for classification as
an immediate relative under section
201(b) of the Act or as a preference im-
migrant under section 203(a)(1) or
203(a)(3) of the Act must file a Form I-
360, Petition for Amerasian, Widow, or
Special Immigrant. These petitions are
described in §204.4.

(b) Filing fee. Forms 1-130 and 1-360
must be accompanied by the appro-
priate fee under 8 CFR 103.7(b)(1).

(c) Filing date. The filing date of a pe-
tition shall be the date it is properly
filed under paragraph (d) of this section
and shall constitute the priority date.

(d) Proper filing. A petition shall be
considered properly filed if:

(1) It is signed by the petitioner, and

(2) A fee has been received by the
Service office or United States Con-
sular office having jurisdiction.

(3) If, during normal processing, a
delay results from deficiencies in the
initial filing, the priority date will be
established only when the petition is
properly signed by the petitioner and
the fee has been collected by the Serv-
ice. If questions arise concerning the
filing of the petition which cannot be
resolved through a check of the Service
fee receipting system (FARES) or other
fee collection system, then the director
may consider the date of receipt of the
petition to be the priority date.

(e) Jurisdiction—(1) Petitioner or self-
petitioner residing in the United States.
The petition or self-petition must be
filed with the Service office having ju-
risdiction over the place where the pe-
titioner or self-petitioner is residing.
When the petition or self-petition is ac-
companied by an application for ad-
justment of status, the petition or self-
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petition may be filed with the Service
office having jurisdiction over the
beneficiary’s or self-petitioner’s place
of residence.

(2) Petitioner residing in certain coun-
tries abroad. The Service has overseas
offices located in Vienna, Austria;
Frankfurt, Germany; Athens, Greece;
Hong Kong; New Delhi, India; Rome,
Italy; Nairobi, Kenya; Seoul, Korea;
Ciudad Juarez, Mexico City,
Monterrey, Guadalajara, and Tijuana,
Mexico; Manila, the Philippines; Singa-
pore; Bangkok, Thailand; and London,
the United Kingdom of Great Britain
and Northern Ireland. If the petitioner
resides in one of these countries, the
petition must be filed with the Service
office located in that country. The ben-
eficiary does not have to reside in the
same jurisdiction as the petitioner for
the Service to accept the petition. The
overseas Service officer may accept
and adjudicate a petition filed by a pe-
titioner who does not reside within the
office’s jurisdiction when it is estab-
lished that emergent or humanitarian
reasons for acceptance exist or when it
is in the national interest. An overseas
Service officer may not accept or ap-
prove a self-petition filed by the spouse
or child of an abusive citizen or lawful
permanent resident of the United
States under section 204(a)(1)(A)(iii),
204(a)(1)(A)(iv), 204(a)(1)(B)(ii), or
204(a)(1)(B)(iii) of the Act. These self-
petitions must be filed with the Service
office in the United States having ju-
risdiction over the self-petitioner’s
place of residence in the United States.

(3) Jurisdiction assumed by United
States consular officer. United States
consular officers assigned to visa-issu-
ing posts abroad, except those in coun-
tries listed in paragraph (e)(2) of this
section, are authorized to accept and
approve a relative petition or a peti-
tion filed by a widow or widower if the
petitioner resides in the area over
which the post has jurisdiction, regard-
less of the beneficiary’s residence or
physical presence at the time of filing.
In emergent or humanitarian cases and
cases iIn the national interest, the
United States consular officer may ac-
cept a petition filed by a petitioner
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who does not reside within the con-
sulate’s jurisdiction. While consular of-
ficers are authorized to approve peti-
tions, they must refer any petition
which is not clearly approvable to the
appropriate Service office. Consular of-
ficers may consult with the appro-
priate Service office abroad prior to
stateside referral, if they deem it nec-
essary. A consular official may not ac-
cept or approve a self-petition filed by
the spouse or child of an abusive citi-
zen or lawful permanent resident of the
United States under section
204(a)(1)(A)(iii), 204(a)(1)(A)(iv),
204(a)(1)(B)(ii), or 204(a)(1)(B)(iii) of the
Act. These self-petitions must be filed
with the Service office in the United
States having jurisdiction over the
self-petitioner’s place of residence in
the United States.

(f) Supporting documentation. (1) Docu-
mentary evidence consists of those doc-
uments which establish the United
States citizenship or lawful permanent
resident status of the petitioner and
the claimed relationship of the peti-
tioner to the beneficiary. They must be
in the form of primary evidence, if
available. When it is established that
primary evidence is not available, sec-
ondary evidence may be accepted. To
determine the availability of primary
documents, the Service will refer to
the Department of State’s Foreign Af-
fairs Manual (FAM). When the FAM
shows that primary documents are gen-
erally available in the country of issue
but the petitioner claims that his or
her document is unavailable, a letter
from the appropriate registrar stating
that the document is not available will
not be required before the Service will
accept secondary evidence. The Service
will consider any credible evidence rel-
evant to a self-petition filed by a quali-
fied spouse or child of an abusive citi-
zen or lawful permanent resident under
section 204(a)(1)(A)(iii), 204(a)(1)(A)(iv),
204(a)(1)(B)(ii), or 204(a)(1)(B)(iii) of the
Act. The self-petitioner may, but is not
required to, demonstrate that preferred
primary or secondary evidence is un-
available. The determination of what
evidence is credible and the weight to
be given that evidence shall be within
the sole discretion of the Service.

(2) Original documents or legible,
true copies of original documents are
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acceptable. The Service reserves the
right to require submission of original
documents when deemed necessary.
Documents submitted with the petition
will not be returned to the petitioner,
except when originals are requested by
the Service. If original documents are
requested by the Service, they will be
returned to the petitioner after a deci-
sion on the petition has been rendered,
unless their validity or authenticity is
in question. When an interview is re-
quired, all original documents must be
presented for examination at the inter-
view.

(3) Foreign language documents must
be accompanied by an English trans-
lation which has been certified by a
competent translator.

(g) Evidence of petitioner’s United
States citizenship or lawful permanent
residence—(1) Primary evidence. A peti-
tion must be accompanied by one of
the following:

(i) A birth certificate that was issued
by a civil authority and that estab-
lishes the petitioner’s birth in the
United States;

(ii) An unexpired United States pass-
port issued initially for a full ten-year
period to a petitioner over the age of
eighteen years as a citizen of the Unit-
ed States (and not merely as a nonciti-
zen national);

(iii) An unexpired United States pass-
port issued initially for a full five-year
period to the petitioner under the age
of eighteen years as a citizen of the
United States (and not merely as a
noncitizen national);

(iv) A statement executed by a Unit-
ed States consular officer certifying
the petitioner to be a United States
citizen and the bearer of a currently
valid United States passport;

(v) The petitioner’s Certificate of
Naturalization or Certificate of Citi-
zenship;

(vi) Department of State Form FS-
240, Report of Birth Abroad of a Citizen
of the United States, relating to the
petitioner;

(vii) The petitioner’s Form 1-551,
Alien Registration Receipt Card, or
other proof given by the Service as evi-
dence of lawful permanent residence.
Photocopies of Form 1-551 or of a Cer-
tificate of Naturalization or Certificate
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of Citizenship may be submitted as evi-
dence of status as a lawfully perma-
nent resident or United States citizen,
respectively.

(2) Secondary evidence. If primary evi-
dence is unavailable, the petitioner
must present secondary evidence. Any
evidence submitted as secondary evi-
dence will be evaluated for authentic-
ity and credibility. Secondary evidence
may include, but is not limited to, one
or more of the following documents:

(i) A baptismal certificate with the
seal of the church, showing the date
and place of birth in the United States
and the date of baptism;

(ii) Affidavits sworn to by persons
who were living at the time and who
have personal knowledge of the event
to which they attest. The affidavits
must contain the affiant’s full name
and address, date and place of birth, re-
lationship to the parties, if any, and
complete details concerning how the
affiant acquired knowledge of the
event;

(iii) Early school records (preferably
from the first school) showing the date
of admission to the school, the child’s
date and place of birth, and the
name(s) and place(s) of birth of the par-
ent(s);

(iv) Census records showing the
name, place of birth, and date of birth
or age of the petitioner; or

(v) If it is determined that it would
cause unusual delay or hardship to ob-
tain documentary proof of birth in the
United States, a United States citizen
petitioner who is a member of the
Armed Forces of the United States and
who is serving outside the United
States may submit a statement from
the appropriate authority of the Armed
Forces. The statement should attest to
the fact that the personnel records of
the Armed Forces show that the peti-
tioner was born in the United States on
a certain date.

(3) Evidence submitted with a self-peti-
tion. If a self-petitioner filing under
section 204(a)(1)(A)(iii), 204(a)(1)(A)(iv),
204(a)(1)(B)(ii), or 204(a)(1)(B)(iii) of the
Act is unable to present primary or
secondary evidence of the abuser’s sta-
tus, the Service will attempt to elec-
tronically verify the abuser’s citizen-
ship or immigration status from infor-
mation contained in Service computer-
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ized records. Other Service records may
also be reviewed at the discretion of
the adjudicating officer. If the Service
is unable to identify a record as relat-
ing to the abuser or the record does not
establish the abuser’s immigration or
citizenship status, the self-petition will
be adjudicated based on the informa-
tion submitted by the self-petitioner.

(h) Requests for additional documenta-
tion. When the Service determines that
the evidence is not sufficient, an expla-
nation of the deficiency will be pro-
vided and additional evidence will be
requested. The petitioner will be given
60 days to present additional evidence,
to withdraw the petition, to request a
decision based on the evidence submit-
ted, or to request additional time to re-
spond. If the director determines that
the initial 60-day period is insufficient
to permit the presentation of addi-
tional documents, the director may
provide an additional 60 days for the
submission. The total time shall not
exceed 120 days, unless unusual cir-
cumstances exist. Failure to respond to
a request for additional evidence will
result in a decision based on the evi-
dence previously submitted.

[57 FR 41056, Sept. 9, 1992, as amended at 58
FR 48778, Sept. 20, 1993; 61 FR 13072, 13073,
Mar. 26, 1996]

§204.2 Petitions for relatives, widows
and widowers, and abused spouses
and children.

(a) Petition for a spouse—(1) Eligibility.
A United States citizen or alien admit-
ted for lawful permanent residence
may file a petition on behalf of a
spouse.

(i) Marriage within five years of peti-
tioner’s obtaining lawful permanent resi-
dent status. (A) A visa petition filed on
behalf of an alien by a lawful perma-
nent resident spouse may not be ap-
proved if the marriage occurred within
five years of the petitioner being ac-
corded the status of lawful permanent
resident based upon a prior marriage to
a United States citizen or alien law-
fully admitted for permanent resi-
dence, unless:

(1) The petitioner establishes by clear
and convincing evidence that the mar-
riage through which the petitioner
gained permanent residence was not
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entered into for the purposes of evad-
ing the immigration laws; or

(2) The marriage through which the
petitioner obtained permanent resi-
dence was terminated through death.

(B) Documentation. The petitioner
should submit documents which cover
the period of the prior marriage. The
types of documents which may estab-
lish that the prior marriage was not
entered into for the purpose of evading
the immigration laws include, but are
not limited to:

(1) Documentation
ownership of property;

(2) A lease showing joint tenancy of a
common residence;

(3) Documentation showing commin-
gling of financial resources;

(4) Birth certificate(s) of child(ren)
born to the petitioner and prior spouse;

(5) Affidavits sworn to or affirmed by
third parties having personal knowl-
edge of the bona fides of the prior mari-
tal relationship. (Each affidavit must
contain the full name and address, date
and place of birth of the person making
the affidavit; his or her relationship, if
any, to the petitioner, beneficiary or
prior spouse; and complete information
and details explaining how the person
acquired his or her knowledge of the
prior marriage. The affiant may be re-
quired to testify before an immigration
officer about the information con-
tained in the affidavit. Affidavits
should be supported, if possible, by one
or more types of documentary evidence
listed in this paragraph.); or

(6) Any other documentation which is
relevant to establish that the prior
marriage was not entered into in order
to evade the immigration laws of the
United States.

(C) The petitioner must establish by
clear and convincing evidence that the
prior marriage was not entered into for
the purpose of evading the immigration
laws. Failure to meet the ‘‘clear and
convincing evidence’ standard will re-
sult in the denial of the petition. Such
a denial shall be without prejudice to
the filing of a new petition once the pe-
titioner has acquired five years of law-
ful permanent residence. The director
may choose to initiate deportation pro-
ceedings based upon information
gained through the adjudication of the
petition; however, failure to initiate

showing joint
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such proceedings shall not establish
that the petitioner’s prior marriage
was not entered into for the purpose of
evading the immigration laws. Unless
the petition is approved, the bene-
ficiary shall not be accorded a filing
date within the meaning of section
203(c) of the Act based upon any spous-
al second preference petition.

(if) Fraudulent marriage prohibition.
Section 204(c) of the Act prohibits the
approval of a visa petition filed on be-
half of an alien who has attempted or
conspired to enter into a marriage for
the purpose of evading the immigration
laws. The director will deny a petition
for immigrant visa classification filed
on behalf of any alien for whom there
is substantial and probative evidence of
such an attempt or conspiracy, regard-
less of whether that alien received a
benefit through the attempt or conspir-
acy. Although it is not necessary that
the alien have been convicted of, or
even prosecuted for, the attempt or
conspiracy, the evidence of the attempt
or conspiracy must be contained in the
alien’s file.

(iii) Marriage during proceedings—gen-
eral prohibition against approval of visa
petition. A visa petition filed on behalf
of an alien by a United States citizen
or lawful permanent resident spouse
shall not be approved if the marriage
creating the relationship occurred on
or after November 10, 1986, and while
the alien was in deportation or exclu-
sion proceedings, or judicial proceed-
ings relating thereto.

(A) Commencement of proceedings. The
period during which the alien is in de-
portation or exclusion proceedings, or
judicial proceedings relating thereto,
commences:

(1) With the issuance of the Order to
Show Cause and Notice of Hearing
(Form 1-221) prior to June 20, 1991;

(2) With the filing of an Order to
Show Cause and Notice of Hearing
(Form 1-221), issued on or after June 20,
1991, with the Immigration Court; or

(3) With the issuance of the Notice to
Applicant for Admission Detained for
Hearing before Immigration Judge
(Form 1-122).
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(B) Termination of proceedings. The pe-
riod during which the alien is in depor-
tation or exclusion proceedings, or ju-
dicial proceedings relating thereto, ter-
minates:

(1) When the alien departs from the
United States while an order of depor-
tation is outstanding or before the ex-
piration of the voluntary departure
time granted in connection with an al-
ternate order of deportation under 8
CFR 243.5;

(2) When the alien departs from the
United States pursuant to an order of
exclusion;

(3) When the alien is found not to be
excludable or deportable from the
United States;

(4) When the Order to Show Cause is
canceled pursuant to 8 CFR 242.7(a);

(5) When proceedings are terminated
by the immigration judge or the Board
of Immigration Appeals; or

(6) When a petition for review or an
action for habeas corpus is granted by
a Federal Court on judicial review.

(C) Exemptions. This prohibition shall
no longer apply if:

(1) The alien is found not to be ex-
cludable or deportable from the United
States;

(2) The Order to Show Cause is can-
celed pursuant to 8 CFR 242.7(a);

(3) Proceedings are terminated by the
immigration judge or the Board of Im-
migration Appeals;

(4) A petition for review or an action
for habeas corpus is granted by a Fed-
eral Court on judicial review;

(5) The alien has resided outside the
United States for two or more years
following the marriage; or

(6) The petitioner establishes eligi-
bility for the bona fide marriage ex-
emption under section 204(g) of the Act
by providing clear and convincing evi-
dence that the marriage was entered
into in good faith and in accordance
with the laws of the place where the
marriage took place, was not entered
into for the purpose of procuring the
alien’s entry as an immigrant, and no
fee or other consideration was given
(other than to an attorney for assist-
ance in preparation of a lawful peti-
tion) for the filing of the petition.

(D) Request for exemption. No applica-
tion or fee is required to request an ex-
emption. The request must be made in
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writing and submitted with the Form
1-130. The request must state the rea-
son for seeking the exemption and
must be supported by documentary evi-
dence establishing eligibility for the
exemption.

(E) Evidence to establish eligibility for
the bona fide marriage exemption. The
petitioner should submit documents
which establish that the marriage was
entered into in good faith and not en-
tered into for the purpose of procuring
the alien’s entry as an immigrant. The
types of documents the petitioner may
submit include, but are not limited to:

(1) Documentation showing joint
ownership of property;

(2) Lease showing joint tenancy of a
common residence;

(3) Documentation showing commin-
gling of financial resources;

(4) Birth certificate(s) of child(ren)
born to the petitioner and beneficiary;

(5) Affidavits of third parties having
knowledge of the bona fides of the mar-
ital relationship (Such persons may be
required to testify before an immigra-
tion officer as to the information con-
tained in the affidavit. Affidavits must
be sworn to or affirmed by people who
have personal knowledge of the marital
relationship. Each affidavit must con-
tain the full name and address, date
and place of birth of the person making
the affidavit and his or her relationship
to the spouses, if any. The affidavit
must contain complete information
and details explaining how the person
acquired his or her knowledge of the
marriage. Affidavits should be sup-
ported, if possible, by one or more
types of documentary evidence listed
in this paragraph); or

(6) Any other documentation which is
relevant to establish that the marriage
was not entered into in order to evade
the immigration laws of the United
States.

(F) Decision. Any petition filed during
the prohibited period shall be denied,
unless the petitioner establishes eligi-
bility for an exemption from the gen-
eral prohibition. The petitioner shall
be notified in writing of the decision of
the director.

(G) Denials. The denial of a petition
because the marriage took place during
the prohibited period shall be without
prejudice to the filing of a new petition
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after the beneficiary has resided out-
side the United States for the required
period of two years following the mar-
riage. The denial shall also be without
prejudice to the consideration of a new
petition or a motion to reopen the visa
petition proceedings if deportation or
exclusion proceedings are terminated
after the denial other than by the bene-
ficiary’s departure from the United
States. Furthermore, the denial shall
be without prejudice to the consider-
ation of a new petition or motion to re-
open the visa petition proceedings, if
the petitioner establishes eligibility
for the bona fide marriage exemption
contained in this part: Provided, That
no motion to reopen visa petition pro-
ceedings may be accepted if the ap-
proval of the motion would result in
the beneficiary being accorded a prior-
ity date within the meaning of section
203(c) of the Act earlier than November
29, 1990.

(H) Appeals. The decision of the
Board of Immigration Appeals concern-
ing the denial of a relative visa peti-
tion because the petitioner failed to es-
tablish eligibility for the bona fide
marriage exemption contained in this
part will constitute the single level of
appellate review established by stat-
ute.

(1) Priority date. A preference bene-
ficiary shall not be accorded a priority
date within the meaning of section
203(c) of the Act based upon any rel-
ative petition filed during the prohib-
ited period, unless an exemption con-
tained in this part has been granted.
Furthermore, a preference beneficiary
shall not be accorded a priority date
prior to November 29, 1990, based upon
the approval of a request for consider-
ation for the bona fide marriage ex-
emption contained in this part.

(2) Evidence for petition for a spouse. In
addition to evidence of United States
citizenship or lawful permanent resi-
dence, the petitioner must also provide
evidence of the claimed relationship. A
petition submitted on behalf of a
spouse must be accompanied by a re-
cent ADIT-style photograph of the pe-
titioner, a recent ADIT-style photo-
graph of the beneficiary, a certificate
of marriage issued by civil authorities,
and proof of the legal termination of
all previous marriages of both the peti-
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tioner and the beneficiary. However,
non-ADIT-style photographs may be
accepted by the district director when
the petitioner or beneficiary reside(s)
in a country where such photographs
are unavailable or cost prohibitive.

(3) Decision on and disposition of peti-
tion. The approved petition will be for-
warded to the Department of State’s
Processing Center. If the beneficiary is
in the United States and is eligible for
adjustment of status under section 245
of the Act, the approved petition will
be retained by the Service. If the peti-
tion is denied, the petitioner will be
notified of the reasons for the denial
and of the right to appeal in accord-
ance with the provisions of 8 CFR 3.3.

(4) Derivative beneficiaries. No alien
may be classified as an immediate rel-
ative as defined in section 201(b) of the
Act unless he or she is the direct bene-
ficiary of an approved petition for that
classification. Therefore, a child of an
alien approved for classification as an
immediate relative spouse is not eligi-
ble for derivative classification and
must have a separate petition filed on
his or her behalf. A child accompany-
ing or following to join a principal
alien under section 203(a)(2) of the Act
may be included in the principal alien’s
second preference visa petition. The
child will be accorded second pref-
erence classification and the same pri-
ority date as the principal alien. How-
ever, if the child reaches the age of
twenty-one prior to the issuance of a
visa to the principal alien parent, a
separate petition will be required. In
such a case, the original priority date
will be retained if the subsequent peti-
tion is filed by the same petitioner.
Such retention of priority date will be
accorded only to a son or daughter pre-
viously eligible as a derivative bene-
ficiary under a second preference
spousal petition.

(b) Petition by widow or widower of a
United States citizen—(1) Eligibility. A
widow or widower of a United States
citizen may file a petition and be clas-
sified as an immediate relative under
section 201(b) of the Act if:

(i) He or she had been married for at
least two years to a United States citi-
zen.

(NoTE: The United States citizen is not re-
quired to have had the status of United
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States citizen for the entire two year period,
but must have been a United States citizen
at the time of death.)

(ii) The petition is filed within two
years of the death of the citizen spouse
or before November 29, 1992, if the citi-
zen spouse died before November 29,
1990;

(iii) The alien petitioner and the citi-
zen spouse were not legally separated
at the time of the citizen’s death; and

(iv) The alien spouse has not remar-
ried.

(2) Evidence for petition of widow or
widower. If a petition is submitted by
the widow or widower of a deceased
United States citizen, it must be ac-
companied by evidence of citizenship of
the United States citizen and primary
evidence, if available, of the relation-
ship in the form of a marriage certifi-
cate issued by civil authorities, proof
of the termination of all prior mar-
riages of both husband and wife, and
the United States citizen’s death cer-
tificate issued by civil authorities. To
determine the availability of primary
documents, the Service will refer to
the Department of State’s Foreign Af-
fairs Manual (FAM). When the FAM
shows that primary documents are gen-
erally available in the country at issue
but the petitioner claims that his or
her document is unavailable, a letter
from the appropriate registrar stating
that the document is not available will
be required before the Service will ac-
cept secondary evidence. Secondary
evidence will be evaluated for its au-
thenticity and credibility. Secondary
evidence may include:

(i) Such evidence of the marriage and
termination of prior marriages as reli-
gious documents, tribal records, census
records, or affidavits; and

(if) Such evidence of the United
States citizen’s death as religious doc-
uments, funeral service records, obitu-
aries, or affidavits. Affidavits submit-
ted as secondary evidence pursuant to
paragraphs (b)(2)(i) and (b)(2)(ii) of this
section must be sworn to or affirmed
by people who have personal knowledge
of the event to which they attest. Each
affidavit should contain the full name
and address, date and place of birth of
the person making the affidavit and his
or her relationship, if any, to the
widow or widower. Any such affidavit
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must contain complete information
and details explaining how knowledge
of the event was acquired.

(3) Decision on and disposition of peti-
tion. The approved petition will be for-
warded to the Department of State’s
Processing Center. If the widow or wid-
ower is in the United States and is eli-
gible for adjustment of status under
section 245 of the Act, the approved pe-
tition will be retained by the Service.
If the petition is denied, the widow or
widower will be notified of the reasons
for the denial and of the right to appeal
in accordance with the provisions of 8
CFR 3.3.

(4) Derivative beneficiaries. A child of
an alien widow or widower classified as
an immediate relative is eligible for de-
rivative classification as an immediate
relative. Such a child may be included
in the principal alien’s immediate rel-
ative visa petition, and may accom-
pany or follow to join the principal
alien to the United States. Derivative
benefits do not extend to an unmarried
or married son or daughter of an alien
widow or widower.

(c) Self-petition by spouse of abusive
citizen or lawful permanent resident—(1)
Eligibility—(i) Basic eligibility require-
ments. A spouse may file a self-petition
under section  204(a)(1)(A)(iii) or
204(a)(1)(B)(ii) of the Act for his or her
classification as an immediate relative
or as a preference immigrant if he or
she:

(A) Is the spouse of a citizen or law-
ful permanent resident of the United
States;

(B) Is eligible for immigrant classi-
fication under section 201(b)(2)(A)(i) or
203(a)(2)(A) of the Act based on that re-
lationship;

(C) Is residing in the United States;

(D) Has resided in the United States
with the citizen or lawful permanent
resident spouse;

(E) Has been battered by, or has been
the subject of extreme cruelty per-
petrated by, the citizen or lawful per-
manent resident during the marriage;
or is that parent of a child who has
been battered by, or has been the sub-
ject of extreme cruelty perpetrated by,
the citizen or lawful permanent resi-
dent during the marriage;

(F) Is a person of good moral char-
acter;
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(G) Is a person whose deportation
would result in extreme hardship to
himself, herself, or his or her child; and

(H) Entered into the marriage to the
citizen or lawful permanent resident in
good faith.

(ii) Legal status of the marriage. The
self-petitioning spouse must be legally
married to the abuser when the peti-
tion is properly filed with the Service.
A spousal self-petition must be denied
if the marriage to the abuser legally
ended through annulment, death, or di-
vorce before that time. After the self-
petition has been properly filed, the
legal termination of the marriage will
have no effect on the decision made on
the self-petition. The self-petitioner’s
remarriage, however, will be a basis for
the denial of a pending self-petition.

(iii) Citizenship or immigration status
of the abuser. The abusive spouse must
be a citizen of the United States or a
lawful permanent resident of the Unit-
ed States when the petition is filed and
when it is approved. Changes in the
abuser’s citizenship or lawful perma-
nent resident status after the approval
will have no effect on the self-petition.
A self-petition approved on the basis of
a relationship to an abusive lawful per-
manent resident spouse will not be
automatically upgraded to immediate
relative status. The self-petitioner
would not be precluded, however, from
filing a new self-petition for immediate
relative classification after the abus-
er’s naturalization, provided the self-
petitioner continues to meet the self-
petitioning requirements.

(iv) Eligibility for immigrant classifica-
tion. A self-petitioner is required to
comply with the provisions of section
204(c) of the Act, section 204(g) of the
Act, and section 204(a)(2) of the Act.

(v) Residence. A self-petition will not
be approved if the self-petitioner is not
residing in the United States when the
self-petition is filed. The self-petitioner
is not required to be living with the
abuser when the petition is filed, but
he or she must have resided with the
abuser in the United States in the past.

(vi) Battery or extreme cruelty. For the
purpose of this chapter, the phrase
““‘was battered by or was the subject of
extreme cruelty’ includes, but is not
limited to, being the victim of any act
or threatened act of violence, including
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any forceful detention, which results or
threatens to result in physical or men-
tal injury. Psychological or sexual
abuse or exploitation, including rape,
molestation, incest (if the victim is a
minor), or forced prostitution shall be
considered acts of violence. Other abu-
sive actions may also be acts of vio-
lence under certain circumstances, in-
cluding acts that, in and of themselves,
may not initially appear violent but
that are a part of an overall pattern of
violence. The qualifying abuse must
have been committed by the citizen or
lawful permanent resident spouse,
must have been perpetrated against the
self-petitioner or the self-petitioner’s
child, and must have taken place dur-
ing the self-petitioner’s marriage to
the abuser.

(vii) Good moral character. A self-peti-
tioner will be found to lack good moral
character if he or she is a person de-
scribed in section 101(f) of the Act. Ex-
tenuating circumstances may be taken
into account if the person has not been
convicted of an offense or offenses but
admits to the commission of an act or
acts that could show a lack of good
moral character under section 101(f) of
the Act. A person who was subjected to
abuse in the form of forced prostitution
or who can establish that he or she was
forced to engage in other behavior that
could render the person excludable
under section 212(a) of the Act would
not be precluded from being found to be
a person of good moral character, pro-
vided the person has not been con-
victed for the commission of the of-
fense or offenses in a court of law. A
self-petitioner will also be found to
lack good moral character, unless he or
she establishes extenuating cir-
cumstances, if he or she willfully failed
or refused to support dependents; or
committed unlawful acts that ad-
versely reflect upon his or her moral
character, or was convicted or impris-
oned for such acts, although the acts
do not require an automatic finding of
lack of good moral character. A self-pe-
titioner’s claim of good moral char-
acter will be evaluated on a case-by-
case basis, taking into account the pro-
visions of section 101(f) of the Act and
the standards of the average citizen in
the community. If the results of record
checks conducted prior to the issuance
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of an immigrant visa or approval of an
application for adjustment of status
disclose that the self-petitioner is no
longer a person of good moral char-
acter or that he or she has not been a
person of good moral character in the
past, a pending self-petition will be de-
nied or the approval of a self-petition
will be revoked.

(viii) Extreme hardship. The Service
will consider all credible evidence of
extreme hardship submitted with a
self-petition, including evidence of
hardship arising from circumstances
surrounding the abuse. The extreme
hardship claim will be evaluated on a
case-by-case basis after a review of the
evidence in the case. Self-petitioners
are encouraged to cite and document
all applicable factors, since there is no
guarantee that a particular reason or
reasons will result in a finding that de-
portation would cause extreme hard-
ship. Hardship to persons other than
the self-petitioner or the self-petition-
er’s child cannot be considered in de-
termining whether a self-petitioning
spouse’s deportation would cause ex-
treme hardship.

(ix) Good faith marriage. A spousal
self-petition cannot be approved if the
self-petitioner entered into the mar-
riage to the abuser for the primary
purpose of circumventing the immigra-
tion laws. A self-petition will not be
denied, however, solely because the
spouses are not living together and the
marriage is no longer viable.

(2) Evidence for a spousal self-petition—
(1) General. Self-petitioners are encour-
aged to submit primary evidence when-
ever possible. The Service will con-
sider, however, any credible evidence
relevant to the petition. The deter-
mination of what evidence is credible
and the weight to be given that evi-
dence shall be within the sole discre-
tion of the Service.

(ii) Relationship. A self-petition filed
by a spouse must be accompanied by
evidence of citizenship of the United
States citizen or proof of the immigra-
tion status of the lawful permanent
resident abuser. It must also be accom-
panied by evidence of the relationship.
Primary evidence of a marital relation-
ship is a marriage certificate issued by
civil authorities, and proof of the ter-
mination of all prior marriages, if any,
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of both the self-petitioner and the
abuser. If the self-petition is based on a
claim that the self-petitioner’s child
was battered or subjected to extreme
cruelty committed by the citizen or
lawful permanent resident spouse, the
self-petition should also be accom-
panied by the child’s birth certificate
or other evidence showing the relation-
ship between the self-petitioner and
the abused child.

(iii) Residence. One or more docu-
ments may be submitted showing that
the self-petitioner and the abuser have
resided together in the United States.
One or more documents may also be
submitted showing that the self-peti-
tioner is residing in the United States
when the self-petition is filed. Employ-
ment records, utility receipts, school
records, hospital or medical records,
birth certificates of children born in
the United States, deeds, mortgages,
rental records, insurance policies, affi-
davits or any other type of relevant
credible evidence of residency may be
submitted.

(iv) Abuse. Evidence of abuse may in-
clude, but is not limited to, reports and
affidavits from police, judges and other
court officials, medical personnel,
school officials, clergy, social workers,
and other social service agency person-
nel. Persons who have obtained an
order of protection against the abuser
or have taken other legal steps to end
the abuse are strongly encouraged to
submit copies of the relating legal doc-
uments. Evidence that the abuse vic-
tim sought safe-haven in a battered
women'’s shelter or similar refuge may
be relevant, as may a combination of
documents such as a photograph of the
visibly injured self-petitioner sup-
ported by affidavits. Other forms of
credible relevant evidence will also be
considered. Documentary proof of non-
qualifying abuses may only be used to
establish a pattern of abuse and vio-
lence and to support a claim that
qualifying abuse also occurred.

(v) Good moral character. Primary evi-
dence of the self-petitioner’s good
moral character is the self-petitioner’s
affidavit. The affidavit should be ac-
companied by a local police clearance
or a state-issued criminal background
check from each locality or state in
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the United States in which the self-pe-
titioner has resided for six or more
months during the 3-year period imme-
diately preceding the filing of the self-
petition. Self-petitioners who lived
outside the United States during this
time should submit a police clearance,
criminal background check, or similar
report issued by the appropriate au-
thority in each foreign country in
which he or she resided for six or more
months during the 3-year period imme-
diately preceding the filing of the self-
petition. If police clearances, criminal
background checks, or similar reports
are not available for some or all loca-
tions, the self-petitioner may include
an explanation and submit other evi-
dence with his or her affidavit. The
Service will consider other credible
evidence of good moral character, such
as affidavits from responsible persons
who can knowledgeably attest to the
self-petitioner’s good moral character.

(vi) Extreme hardship. Evidence of ex-
treme hardship may include affidavits,
birth certificates of children, medical
reports, protection orders and other
court documents, police reports, and
other relevant credible evidence.

(vii) Good faith marriage. Evidence of
good faith at the time of marriage may
include, but is not limited to, proof
that one spouse has been listed as the
other’s spouse on insurance policies,
property leases, income tax forms, or
bank accounts; and testimony or other
evidence regarding courtship, wedding
ceremony, shared residence and experi-
ences. Other types of readily available
evidence might include the birth cer-
tificates of children born to the abuser
and the spouse; police, medical, or
court documents providing information
about the relationship; and affidavits
of persons with personal knowledge of
the relationship. All credible relevant
evidence will be considered.

(3) Decision on and disposition of the
petition—(i) Petition approved. If the
self-petitioning spouse will apply for
adjustment of status under section 245
of the Act, the approved petition will
be retained by the Service. If the self-
petitioner will apply for an immigrant
visa abroad, the approved self-petition
will be forwarded to the Department of
State’s National Visa Center.
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(ii) Notice of intent to deny. If the pre-
liminary decision on a properly filed
self-petition is adverse to the self-peti-
tioner, the self-petitioner will be pro-
vided with written notice of this fact
and offered an opportunity to present
additional information or arguments
before a final decision is rendered. If
the adverse preliminary decision is
based on derogatory information of
which the self-petitioner is unaware,
the self-petitioner will also be offered
an opportunity to rebut the derogatory
information in accordance with the
provisions of 8 CFR 103.2(b)(16).

(iii) Petition denied. If the self-peti-
tion is denied, the self-petitioner will
be notified in writing of the reasons for
the denial and of the right to appeal
the decision.

(4) Derivative beneficiaries. A child ac-
companying or following-to-join the
self-petitioning spouse may be ac-
corded the same preference and prior-
ity date as the self-petitioner without
the necessity of a separate petition, if
the child has not been classified as an
immigrant based on his or her own self-
petition. A derivative child who had
been included in a parent’s self-peti-
tion may later file a self-petition, pro-
vided the child meets the self-petition-
ing requirements. A child who has been
classified as an immigrant based on a
petition filed by the abuser or another
relative may also be derivatively in-
cluded in a parent’s self-petition. The
derivative child must be unmarried,
less than 21 years old, and otherwise
qualify as the self-petitioner’s child
under section 101(b)(1)(F) of the Act
until he or she becomes a lawful per-
manent resident based on the deriva-
tive classification.

(5) Name change. If the self-petition-
er’s current name is different than the
name shown on the documents, evi-
dence of the name change (such as the
petitioner’s marriage certificate, legal
document showing name change, or
other similar evidence) must accom-
pany the self-petition.

(d) Petition for a child or son or daugh-
ter—(1) Eligibility. A United States citi-
zen may file a petition on behalf of an
unmarried child under twenty-one
years of age for immediate relative
classification under section 201(b) of
the Act. A United States citizen may
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file a petition on behalf of an unmar-
ried son or daughter over twenty-one
years of age under section 203(a)(1) or
for a married son or daughter for pref-
erence classification under section
203(a)(3) of the Act. An alien lawfully
admitted for permanent residence may
file a petition on behalf of a child or an
unmarried son or daughter for pref-
erence classification under section
203(a)(2) of the Act.

(2) Evidence to support petition for
child or son or daughter. In addition to
evidence of United States citizenship
or lawful permanent resident, the peti-
tioner must also provide evidence of
the claimed relationship.

(i) Primary evidence for a legitimate
child or son or daughter. If a petition is
submitted by the mother, the birth cer-
tificate of the child showing the moth-
er’s name must accompany the peti-
tion. If the mother’s name on the birth
certificate is different from her name
on the petition, evidence of the name
change must also be submitted. If a pe-
tition is submitted by the father, the
birth certificate of the child, a mar-
riage certificate of the parents, and
proof of legal termination of the par-
ents’ prior marriages, if any, issued by
civil authorities must accompany the
petition. If the father’s name has been
legally changed, evidence of the name
change must also accompany the peti-
tion.

(ii) Primary evidence for a legitimated
child or son or daughter. A child can be
legitimated through the marriage of
his or her natural parents, by the laws
of the country or state of the child’s
residence or domicile, or by the laws of
the country or state of the father’s res-
idence or domicile. If the legitimation
is based on the natural parents’ mar-
riage, such marriage must have taken
place while the child was under the age
of eighteen. If the legitimation is based
on the laws of the country or state of
the child’s residence or domicile, the
law must have taken effect before the
child’s eighteenth birthday. If the
legitimation is based on the laws of the
country or state of the father’s resi-
dence or domicile, the father must
have resided—while the child was
under eighteen years of age—in the
country or state under whose laws the
child has been legitimated. Primary
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evidence of the relationship should
consist of the beneficiary’s birth cer-
tificate and the parents’ marriage cer-
tificate or other evidence of
legitimation issued by civil authori-
ties.

(iii) Primary evidence for an illegitimate
child or son or daughter. If a petition is
submitted by the mother, the child’s
birth certificate, issued by civil au-
thorities and showing the mother’s
name, must accompany the petition. If
the mother’s name on the birth certifi-
cate is different from her name as re-
flected in the petition, evidence of the
name change must also be submitted.
If the petition is submitted by the pur-
ported father of a child or son or
daughter born out of wedlock, the fa-
ther must show that he is the natural
father and that a bona fide parent-child
relationship was established when the
child or son or daughter was unmarried
and under twenty-one years of age.
Such a relationship will be deemed to
exist or to have existed where the fa-
ther demonstrates or has demonstrated
an active concern for the child’s sup-
port, instruction, and general welfare.
Primary evidence to establish that the
petitioner is the child’s natural father
is the beneficiary’s birth certificate, is-
sued by civil authorities and showing
the father’s name. If the father’s name
has been legally changed, evidence of
the name change must accompany the
petition. Evidence of a parent/child re-
lationship should establish more than
merely a biological relationship. Emo-
tional and/or financial ties or a genuine
concern and interest by the father for
the child’s support, instruction, and
general welfare must be shown. There
should be evidence that the father and
child actually lived together or that
the father held the child out as being
his own, that he provided for some or
all of the child’s needs, or that in gen-
eral the father’s behavior evidenced a
genuine concern for the child. The
most persuasive evidence for establish-
ing a bona fide parent/child relation-
ship and financial responsibility by the
father is documentary evidence which
was contemporaneous with the events
in question. Such evidence may in-
clude, but is not limited to: money
order receipts or cancelled checks
showing the father’s financial support
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of the beneficiary; the father’s income
tax returns; the father’s medical or in-
surance records which include the ben-
eficiary as a dependent; school records
for the beneficiary; correspondence be-
tween the parties; or notarized affida-
vits of friends, neighbors, school offi-
cials, or other associates knowledge-
able about the relationship.

(iv) Primary evidence for a stepchild. If
a petition is submitted by a stepparent
on behalf of a stepchild or stepson or
stepdaughter, the petition must be sup-
ported by the stepchild’s or stepson’s
or stepdaughter’s birth certificate, is-
sued by civil authorities and showing
the name of the beneficiary’s parent to
whom the petitioner is married, a mar-
riage certificate issued by civil au-
thorities which shows that the peti-
tioner and the child’s natural parent
were married before the stepchild or
stepson or stepdaughter reached the
age of eighteen; and evidence of the
termination of any prior marriages of
the petitioner and the natural parent
of the stepchild or stepson or step-
daughter.

(v) Secondary evidence. When it is es-
tablished that primary evidence is not
available, secondary evidence may be
accepted. To determine the availability
of primary documents, the Service will
refer to the Department of State’s For-
eign Affairs Manual (FAM). When the
FAM shows that primary documents
are generally available in the country
at issue but the petitioner claims that
his or her document is unavailable, a
letter from the appropriate registrar
stating that the document is not avail-
able will be required before the Service
will accept secondary evidence. Sec-
ondary evidence will be evaluated for
its authenticity and credibility. Sec-
ondary evidence may take the form of
historical evidence; such evidence must
have been issued contemporaneously
with the event which it documents any
may include, but is not limited to,
medical records, school records, and re-
ligious documents. Affidavits may also
by accepted. When affidavits are sub-
mitted, they must be sworn to by per-
sons who were born at the time of and
who have personal knowledge of the
event to which they attest. Any affida-
vit must contain the affiant’s full
name and address, date and place of
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birth, relationship to the party, if any,
and complete details concerning how
the affiant acquired knowledge of the
event.

(vi) Blood tests. The director may re-
quire that a specific Blood Group Anti-
gen Test be conducted of the bene-
ficiary and the beneficiary’s father and
mother. In general, blood tests will be
required only after other forms of evi-
dence have proven inconclusive. If the
specific Blood Group Antigen Test is
also found not to be conclusive and the
director determines that additional
evidence is needed, a Human Leucocyte
Antigen (HLA) test may be requested.
Tests will be conducted, at the expense
of the petitioner or beneficiary, by the
United States Public Health Service
physician who is authorized overseas or
by a qualified medical specialist des-
ignated by the district director. The re-
sults of the test should be reported on
Form G-620. Refusal to submit to a
Specific Blood Group Antigen or HLA
test when requested may constitute a
basis for denial of the petition, unless a
legitimate religious objection has been
established. When a legitimate reli-
gious objection is established, alter-
nate forms of evidence may be consid-
ered based upon documentation already
submitted.

(vii) Primary evidence for an adopted
child or son or daughter. A petition may
be submitted on behalf of an adopted
child or son or daughter by a United
States citizen or lawful permanent
resident if the adoption took place be-
fore the beneficiary’s sixteenth birth-
day, and if the child has been in the
legal custody of the adopting parent or
parents and has resided with the adopt-
ing parent or parents for at least two
years. A copy of the adoption decree,
issued by the civil authorities, must
accompany the petition.

(A) Legal custody means the assump-
tion of responsibility for a minor by an
adult under the laws of the state and
under the order or approval of a court
of law or other appropriate government
entity. This provision requires that a
legal process involving the courts or
other recognized government entity
take place. If the adopting parent was
granted legal custody by the court or
recognized governmental entity prior
to the adoption, that period may be
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counted toward fulfillment of the two-
year legal custody requirement. How-
ever, if custody was not granted prior
to the adoption, the adoption decree
shall be deemed to mark the com-
mencement of legal custody. An infor-
mal custodial or guardianship docu-
ment, such as a sworn affidavit signed
before a notary public, is insufficient
for this purpose.

(B) Evidence must also be submitted
to show that the beneficiary resided
with the petitioner for at least two
years. Generally, such documentation
must establish that the petitioner and
the beneficiary resided together in a
familial relationship. Evidence of pa-
rental control may include, but is not
limited to, evidence that the adoptive
parent owns or maintains the property
where the child resides and provides fi-
nancial support and day-to-day super-
vision. The evidence must clearly indi-
cate the physical living arrangements
of the adopted child, the adoptive par-
ent(s), and the natural parent(s) for the
period of time during which the adop-
tive parent claims to have met the res-
idence requirement. When the adopted
child continued to reside in the same
household as a natural parent(s) during
the period in which the adoptive parent
petitioner seeks to establish his or her
compliance with this requirement, the
petitioner has the burden of establish-
ing that he or she exercised primary
parental control during that period of
residence.

(C) Legal custody and residence oc-
curring prior to or after the adoption
will satisfy both requirements. Legal
custody, like residence, is accounted
for in the aggregate. Therefore, a break
in legal custody or residence will not
affect the time already fulfilled. To
meet the definition of child contained
in sections 101(b)(1)(E) and 101(b)(2) of
the Act, the child must have been
under 16 years of age when the adop-
tion is finalized.

(3) Decision on and disposition of peti-
tion. The approved petition will be for-
warded to the Department of State’s
Processing Center. If the beneficiary is
in the United States and is eligible for
adjustment of status under section 245
of the Act, the approved petition will
be retained by the Service. If the peti-
tion is denied, the petitioner will be
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notified of the reasons for the denial
and of the right to appeal in accord-
ance with the provisions of 8 CFR 3.3.

(4) Derivative beneficiaries. A spouse or
child accompanying or following to
join a principal alien as used in this
section may be accorded the same pref-
erence and priority date as the prin-
cipal alien without the necessity of a
separate petition. However, a child of
an alien who is approved for classifica-
tion as an immediate relative is not el-
igible for derivative classification and
must have a separate petition approved
on his or her behalf.

(5) Name change. When the petition-
er’s name does not appear on the
child’s birth certificate, evidence of the
name change (such as the petitioner’s
marriage certificate, legal document
showing name change, or other similar
evidence) must accompany the peti-
tion. If the beneficiary’s name has been
legally changed, evidence of the name
change must also accompany the peti-
tion.

(e) Self-petition by child of abusive citi-
zen or lawful permanent resident—(1) Eli-
gibility. (i) A child may file a self-peti-
tion under section 204(a)(1)(A)(iv) or
204(a)(1)(B)(iii) of the Act if he or she:

(A) Is the child of a citizen or lawful
permanent resident of the United
States;

(B) Is eligible for immigrant classi-
fication under section 201(b)(2)(A)(i) or
203(a)(2)(A) of the Act based on that re-
lationship;

(C) Is residing in the United States;

(D) Has resided in the United States
with the citizen or lawful permanent
resident parent;

(E) Has been battered by, or has been
the subject of extreme cruelty per-
petrated by, the citizen or lawful per-
manent resident parent while residing
with that parent;

(F) Is a person of good moral char-
acter; and

(G) Is a person whose deportation
would result in extreme hardship to
himself or herself.

(ii) Parent-child relationship to the
abuser. The self-petitioning child must
be unmarried, less than 21 years of age,
and otherwise qualify as the abuser’s
child under the definition of child con-
tained in section 101(b)(1) of the Act
when the petition is filed and when it
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is approved. Termination of the abus-
er’s parental rights or a change in legal
custody does not alter the self-peti-
tioning relationship provided the child
meets the requirements of section
101(b)(1) of the Act.

(iii) Citizenship or immigration status
of the abuser. The abusive parent must
be a citizen of the United States or a
lawful permanent resident of the Unit-
ed States when the petition is filed and
when it is approved. Changes in the
abuser’s citizenship or lawful perma-
nent resident status after the approval
will have no effect on the self-petition.
A self-petition approved on the basis of
a relationship to an abusive lawful per-
manent resident will not be automati-
cally upgraded to immediate relative
status. The self-petitioning child would
not be precluded, however, from filing
a new self-petition for immediate rel-
ative classification after the abuser’s
naturalization, provided the self-peti-
tioning child continues to meet the
self-petitioning requirements.

(iv) Eligibility for immigrant classifica-
tion. A self-petitioner is required to
comply with the provisions of section
204(c) of the Act, section 204(g) of the
Act, and section 204(a)(2) of the Act.

(v) Residence. A self-petition will not
be approved if the self-petitioner is not
residing in the United States when the
self-petition is filed. The self-petitioner
is not required to be living with the
abuser when the petition is filed, but
he or she must have resided with the
abuser in the United States in the past.

(vi) Battery or extreme cruelty. For the
purpose of this chapter, the phrase
““‘was battered by or was the subject of
extreme cruelty’ includes, but is not
limited to, being the victim of any act
or threatened act of violence, including
any forceful detention, which results or
threatens to result in physical or men-
tal injury. Psychological or sexual
abuse or exploitation, including rape,
molestation, incest (if the victim is a
minor), or forced prostitution shall be
considered acts of violence. Other abu-
sive actions may also be acts of vio-
lence under certain circumstances, in-
cluding acts that, in and of themselves,
may not initially appear violent but
are a part of an overall pattern of vio-
lence. The qualifying abuse must have
been committed by the citizen or law-
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ful permanent resident parent, must
have been perpetrated against the self-
petitioner, and must have taken place
while the self-petitioner was residing
with the abuser.

(vii) Good moral character. A self-peti-
tioner will be found to lack good moral
character if he or she is a person de-
scribed in section 101(f) of the Act. Ex-
tenuating circumstances may be taken
into account if the person has not been
convicted of an offense or offenses but
admits to the commission of an act or
acts that could show a lack of good
moral character under section 101(f) of
the Act. A person who was subjected to
abuse in the form of forced prostitution
or who can establish that he or she was
forced to engage in other behavior that
could render the person excludable
under section 212(a) of the Act would
not be precluded from being found to be
a person of good moral character, pro-
vided the person has not been con-
victed for the commission of the of-
fense or offenses in a court of law. A
self-petitioner will also be found to
lack good moral character, unless he or
she establishes extenuating cir-
cumstances, if he or she willfully failed
or refused to support dependents; or
committed unlawful acts that ad-
versely reflect upon his or her moral
character, or was convicted or impris-
oned for such acts, although the acts
do not require an automatic finding of
lack of good moral character. A self-pe-
titioner’s claim of good moral char-
acter will be evaluated on a case-by-
case basis, taking into account the pro-
visions of section 101(f) of the Act and
the standards of the average citizen in
the community. If the results of record
checks conducted prior to the issuance
of an immigrant visa or approval of an
application for adjustment of status
disclose that the self-petitioner is no
longer a person of good moral char-
acter or that he or she has not been a
person of good moral character in the
past, a pending self-petition will be de-
nied or the approval of a self-petition
will be revoked.

(viii) Extreme hardship. The Service
will consider all credible evidence of
extreme hardship submitted with a
self-petition, including evidence of
hardship arising from circumstances
surrounding the abuse. The extreme
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hardship claim will be evaluated on a
case-by-case basis after a review of the
evidence in the case. Self-petitioners
are encouraged to cite and document
all applicable factors, since there is no
guarantee that a particular reason or
reasons will result in a finding that de-
portation would cause extreme hard-
ship. Hardship to persons other than
the self-petitioner cannot be consid-
ered in determining whether a self-pe-
titioning child’s deportation would
cause extreme hardship.

(2) Evidence for a child’s self-petition—
(i) General. Self-petitioners are encour-
aged to submit primary evidence when-
ever possible. The Service will con-
sider, however, any credible evidence
relevant to the petition. The deter-
mination of what evidence is credible
and the weight to be given that evi-
dence shall be within the sole discre-
tion of the Service.

(i) Relationship. A self-petition filed
by a child must be accompanied by evi-
dence of citizenship of the United
States citizen or proof of the immigra-
tion status of the lawful permanent
resident abuser. It must also be accom-
panied by evidence of the relationship.
Primary evidence of the relationship
between:

(A) The self-petitioning child and an
abusive biological mother is the self-
petitioner’s birth certificate issued by
civil authorities;

(B) A self-petitioning child who was
born in wedlock and an abusive biologi-
cal father is the child’s birth certifi-
cate issued by civil authorities, the
marriage certificate of the child’s par-
ents, and evidence of legal termination
of all prior marriages, if any;

(C) A legitimated self-petitioning
child and an abusive biological father
is the child’s birth certificate issued by
civil authorities, and evidence of the
child’s legitimation;

(D) A self-petitioning child who was
born out of wedlock and an abusive bio-
logical father is the child’s birth cer-
tificate issued by civil authorities
showing the father’s name, and evi-
dence that a bona fide parent-child re-
lationship has been established be-
tween the child and the parent;

(E) A self-petitioning stepchild and
an abusive stepparent is the child’s
birth certificate issued by civil au-
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thorities, the marriage certificate of
the child’s parent and the stepparent
showing marriage before the stepchild
reached 18 years of age, and evidence of
legal termination of all prior mar-
riages of either parent, if any; and

(F) An adopted self-petitioning child
and an abusive adoptive parent is an
adoption decree showing that the adop-
tion took place before the child
reached 16 years of age, and evidence
that the child has been residing with
and in the legal custody of the abusive
adoptive parent for at least 2 years.

(iii) Residence. One or more docu-
ments may be submitted showing that
the self-petitioner and the abuser have
resided together in the United States.
One or more documents may also be
submitted showing that the self-peti-
tioner is residing in the United States
when the self-petition is filed. Employ-
ment records, school records, hospital
or medical records, rental records, in-
surance policies, affidavits or any
other type of relevant credible evi-
dence of residency may be submitted.

(iv) Abuse. Evidence of abuse may in-
clude, but is not limited to, reports and
affidavits from police, judges and other
court officials, medical personnel,
school officials, clergy, social workers,
and other social service agency person-
nel. Persons who have obtained an
order of protection against the abuser
or taken other legal steps to end the
abuse are strongly encouraged to sub-
mit copies of the relating legal docu-
ments. Evidence that the abuse victim
sought safe-haven in a battered wom-
en’s shelter or similar refuge may be
relevant, as may a combination of doc-
uments such as a photograph of the
visibly injured self-petitioner sup-
ported by affidavits. Other types of
credible relevant evidence will also be
considered. Documentary proof of non-
qualifying abuse may only be used to
establish a pattern of abuse and vio-
lence and to support a claim that
qualifying abuse also occurred.

(v) Good moral character. Primary evi-
dence of the self-petitioner’s good
moral character is the self-petitioner’s
affidavit. The affidavit should be ac-
companied by a local police clearance
or a state-issued criminal background
check from each locality or state in
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the United States in which the self-pe-
titioner has resided for six or more
months during the 3-year period imme-
diately preceding the filing of the self-
petition. Self-petitioners who lived
outside the United States during this
time should submit a police clearance,
criminal background check, or similar
report issued by the appropriate au-
thority in the foreign country in which
he or she resided for six or more
months during the 3-year period imme-
diately preceding the filing of the self-
petition. If police clearances, criminal
background checks, or similar reports
are not available for some or all loca-
tions, the self-petitioner may include
an explanation and submit other evi-
dence with his or her affidavit. The
Service will consider other credible
evidence of good moral character, such
as affidavits from responsible persons
who can knowledgeably attest to the
self-petitioner’s good moral character.
A child who is less than 14 years of age
is presumed to be a person of good
moral character and is not required to
submit affidavits of good moral char-
acter, police clearances, criminal back-
ground checks, or other evidence of
good moral character.

(vi) Extreme hardship. Evidence of ex-
treme hardship may include affidavits,
medical reports, protection orders and
other court documents, police reports,
and other relevant credible evidence.

(3) Decision on and disposition of the
petition—(i) Petition approved. If the
self-petitioning child will apply for ad-
justment of status under section 245 of
the Act, the approved petition will be
retained by the Service. If the self-peti-
tioner will apply for an immigrant visa
abroad, the approved self-petition will
be forwarded to the Department of
State’s National Visa Center.

(ii) Notice of intent to deny. If the pre-
liminary decision on a properly filed
self-petition is adverse to the self-peti-
tioner, the self-petitioner will be pro-
vided with written notice of this fact
and offered an opportunity to present
additional information or arguments
before a final decision is rendered. If
the adverse preliminary decision is
based on derogatory information of
which the self-petitioner is unaware,
the self-petitioner will also be offered
an opportunity to rebut the derogatory
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information in accordance with the
provisions of 8 CFR 103.2(b)(16).

(iii) Petition denied. If the self-peti-
tion is denied, the self-petitioner will
be notified in writing of the reasons for
the denial and of the right to appeal
the decision.

(4) Derivative beneficiaries. A child of a
self-petitioning child is not eligible for
derivative classification and must have
a petition filed on his or her behalf if
seeking immigrant classification.

(5) Name change. If the self-petition-
er’s current name is different than the
name shown on the documents, evi-
dence of the name change (such as the
petitioner’s marriage certificate, legal
document showing the name change, or
other similar evidence) must accom-
pany the self-petition.

(f) Petition for a parent—(1) Eligibility.
Only a United States citizen who is
twenty-one years of age or older may
file a petition on behalf of a parent for
classification under section 201(b) of
the Act.

(2) Evidence to support a petition for a
parent. In addition to evidence of Unit-
ed States citizenship as listed In
§204.1(g) of this part, the petitioner
must also provide evidence of the
claimed relationship.

(i) Primary evidence if petitioner is a le-
gitimate son or daughter. If a petition is
submitted on behalf of the mother, the
birth certificate of the petitioner show-
ing the mother’s name must accom-
pany the petition. If the mother’s name
on the birth certificate is different
from her name as reflected in the peti-
tion, evidence of the name change must
also be submitted. If a petition is sub-
mitted on behalf of the father, the
birth certificate of the petitioner, a
marriage certificate of the parents, and
proof of legal termination of the par-
ents’ prior marriages, if any, issued by
civil authorities must accompany the
petition. If the father’s name on the
birth certificate has been legally
changed, evidence of the name change
must also accompany the petition.

(ii) Primary evidence if petitioner is a
legitimated son or daughter. A child can
be legitimated through the marriage of
his or her natural parents, by the laws
of the country or state of the child’s
residence or domicile, or by the laws of
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the country or state of the father’s res-
idence or domicile. If the legitimation
is based on the natural parent’s mar-
riage, such marriage must have taken
place while the child was under the age
of eighteen. If the legitimation is based
on the laws of the country or state of
the child’s residence or domicile, the
law must have taken effect before the
child’s eighteenth birthday. If the
legitimation is based on the laws of the
country or state of the father’s resi-
dence or domicile, the father must
have resided—while the child was
under eighteen years of age—in the
country or state under whose laws the
child has been legitimated. Primary
evidence of the relationship should
consist of petitioner’s birth certificate
and the parents’ marriage certificate
or other evidence of legitimation is-
sued by civil authorities.

(iii) Primary evidence if the petitioner is
an illegitimate son or daughter. If a peti-
tion is submitted on behalf of the
mother, the petitioner’s birth certifi-
cate, issued by civil authorities and
showing the mother’s name, must ac-
company the petition. If the mother’s
name on the birth certificate is dif-
ferent from her name as reflected in
the petition, evidence of the name
change must also be submitted. If the
petition is submitted on behalf of the
purported father of the petitioner, the
petitioner must show that the bene-
ficiary is his or her natural father and
that a bona fide parent-child relation-
ship was established when the peti-
tioner was unmarried and under twen-
ty-one years of age. Such a relation-
ship will be deemed to exist or to have
existed where the father demonstrates
or has demonstrated an active concern
for the child’s support, instruction, and
general welfare. Primary evidence to
establish that the beneficiary is the pe-
titioner’s natural father is the peti-
tioner’s birth certificate, issued by
civil authorities and showing the fa-
ther’s name. If the father’s name has
been legally changed, evidence of the
name change must accompany the peti-
tion. Evidence of a parent/child rela-
tionship should establish more than
merely a biological relationship. Emo-
tional and/or financial ties or a genuine
concern and interest by the father for
the child’s support, instruction, and
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general welfare must be shown. There
should be evidence that the father and
child actually lived together or that
the father held the child out as being
his own, that he provided for some or
all of the child’s needs, or that in gen-
eral the father’s behavior evidenced a
genuine concern for the child. The
most persuasive evidence for establish-
ing a bona fide parent/child relation-
ship is documentary evidence which
was contemporaneous with the events
in question. Such evidence may in-
clude, but is not limited to: money
order receipts or cancelled checks
showing the father’s financial support
of the beneficiary; the father’s income
tax returns; the father’s medical or in-
surance records which include the peti-
tioner as a dependent; school records
for the petitioner; correspondence be-
tween the parties; or notarized affida-
vits of friends, neighbors, school offi-
cials, or other associates knowledge-
able as to the relationship.

(iv) Primary evidence if petitioner is an
adopted son or daughter. A petition may
be submitted for an adoptive parent by
a United States citizen who is twenty-
one years of age or older if the adop-
tion took place before the petitioner’s
sixteenth birthday and if the two year
legal custody and residence require-
ments have been met. A copy of the
adoption decree, issued by the civil au-
thorities, must accompany the peti-
tion.

(A) Legal custody means the assump-
tion of responsibility for a minor by an
adult under the laws of the state and
under the order or approval of a court
of law or other appropriate government
entity. This provision requires that a
legal process involving the courts or
other recognized government entity
take place. If the adopting parent was
granted legal custody by the court or
recognized governmental entity prior
to the adoption, that period may be
counted toward fulfillment of the two-
year legal custody requirement. How-
ever, if custody was not granted prior
to the adoption, the adoption decree
shall be deemed to mark the com-
mencement of legal custody. An infor-
mal custodial or guardianship docu-
ment, such as a sworn affidavit signed
before a notary public, is insufficient
for this purpose.

109



§204.2

(B) Evidence must also be submitted
to show that the beneficiary resided
with the petitioner for at least two
years. Generally, such documentation
must establish that the petitioner and
the beneficiary resided together in a
parental relationship. The evidence
must clearly indicate the physical liv-
ing arrangements of the adopted child,
the adoptive parent(s), and the natural
parent(s) for the period of time during
which the adoptive parent claims to
have met the residence requirement.

(C) Legal custody and residence oc-
curring prior to or after the adoption
will satisfy both requirements. Legal
custody, like residence, is accounted
for in the aggregate. Therefore, a break
in legal custody or residence will not
affect the time already fulfilled. To
meet the definition of child contained
in sections 101(b)(1)(E) and 101(b)(2) of
the Act, the child must have been
under 16 years of age when the adop-
tion is finalized.

(v) Name change. When the petition is
filed by a child for the child’s parent,
and the parent’s name is not on the
child’s birth certificate, evidence of the
name change (such as the parent’s mar-
riage certificate, a legal document
showing the parent’s name change, or
other similar evidence) must accom-
pany the petition. If the petitioner’s
name has been legally changed, evi-
dence of the name change must also ac-
company the petition.

(3) Decision on and disposition of peti-
tion. The approved petition will be for-
warded to the Department of State’s
Processing Center. If the beneficiary is
in the United States and is eligible for
adjustment of status under section 245
of the Act, the approved petition will
be retained by the Service. If the peti-
tion is denied, the petitioner will be
notified of the reasons for the denial
and of the right to appeal in accord-
ance with the provisions of 8 CFR 3.3.

(4) Derivative beneficiaries. A child or
a spouse of a principal alien who is ap-
proved for classification as an imme-
diate relative is not eligible for deriva-
tive classification and must have a sep-
arate petition approved on his or her
behalf.

(g) Petition for a brother or sister—(1)
Eligibility. Only a United States citizen
who is twenty-one years of age or older
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may file a petition of a brother or sis-
ter for classification under section
203(a)(4) of the Act.

(2) Evidence to support a petition for
brother or sister. In addition to evidence
of United States citizenship, the peti-
tioner must also provide evidence of
the claimed relationship.

(i) Primary evidence if the siblings
share a common mother or are both legiti-
mate children of a common father. If a
sibling relationship is claimed through
a common mother, the petition must
be supported by a birth certificate of
the petitioner and a birth certificate of
the beneficiary showing a common
mother. If the mother’s name on one
birth certificate is different from her
name as reflected on the other birth
certificate or in the petition, evidence
of the name change must also be sub-
mitted. If a sibling relationship is
claimed through a common father, the
birth certificates of the beneficiary and
petitioner, a marriage certificate of
the parents’ and proof of legal termi-
nation of the parents, prior mar-
riage(s), if any, issued by civil authori-
ties must accompany the petition. If
the father’s name has been legally
changed, evidence of the name change
must also accompany the petition.

(if) Primary evidence if either or both
siblings are legitimated. A child can be
legitimated through the marriage of
his or her natural parents, by the laws
of the country or state of the child’s
residence or domicile, or by the laws of
the country or state of the father’s res-
idence or domicile. If the legitimation
is based on the natural parents’ mar-
riage, such marriage must have taken
place while the child was under the age
of eighteen. If the legitimation is based
on the laws of the country or state of
the child’s residence or domicile, the
law must have taken effect before the
child’s eighteenth birthday. If based on
the laws of the country or state of the
father’s residence or domicile, the fa-
ther must have resided—while the child
was under eighteen years of age—in the
country or state under whose laws the
child has been legitimated. Primary
evidence of the relationship should
consist of the petitioner’s birth certifi-
cate, the beneficiary’s birth certificate,
and the parents’ marriage certificate
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or other evidence of legitimation is-
sued by civil authorities.

(iii) Primary evidence if either sibling is
illegitimate. If one or both of the sib-
lings is (are) the illegitimate child(ren)
of a common father, the petitioner
must show that they are the natural
children of the father and that a bona
fide parent-child relationship was es-
tablished when  the illegitimate
child(ren) was (were) unmarried and
under twenty-one years of age. Such a
relationship will be deemed to exist or
to have existed where the father dem-
onstrates or has demonstrated an ac-
tive concern for the child’s support, in-
struction, and general welfare. Pri-
mary evidence is the petitioner’s and
beneficiary’s birth certificates, issued
by civil authorities and showing the fa-
ther’s name, and evidence that the sib-
lings have or had a bona fide parent/
child relationship with the natural fa-
ther. If the father’s name has been le-
gally changed, evidence of the name
change must accompany the petition.
Evidence of a parent/child relationship
should establish more than merely a
biological relationship. Emotional and/
or financial ties or a genuine concern
and interest by the father for the
child’s support, instruction, and gen-
eral welfare must be shown. There
should be evidence that the father and
child actually lived together or that
the father held the child out as being
his own, that he provided for some or
all of the child’s needs, or that in gen-
eral the father’s behavior evidenced a
genuine concern for the child. The
most persuasive evidence for establish-
ing a bona fide parent/child relation-
ship is documentary evidence which
was contemporaneous with the events
in question. Such evidence may in-
clude, but is not limited to: money
order receipts or canceled checks show-
ing the father’s financial support of the
beneficiary; the father’s income tax re-
turns; the father’s medical or insur-
ance records which include the bene-
ficiary as a dependent; school records
for the beneficiary; correspondence be-
tween the parties; or notarized affida-
vits of friends, neighbors, school offi-
cials, or other associates knowledge-
able about the relationship.

(iv) Primary evidence for stepsiblings. If
the petition is submitted on behalf of a
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brother or sister having a common fa-
ther, the relationship of both the peti-
tioner and the beneficiary to the father
must be established as required in
paragraphs (g)(2)(ii) and (g)(2)(iii) of
this section. If the petitioner and bene-
ficiary are stepsiblings through the
marriages of their common father to
different mothers, the marriage certifi-
cates of the parents and evidence of the
termination of any prior marriages of
the parents must be submitted.

(3) Decision on and disposition of peti-
tion. The approved petition will be for-
warded to the Department of State’s
Processing Center. If the beneficiary is
in the United States and is eligible for
adjustment of status under section 245
of the Act, the approved petition will
be retained by the Service. If the peti-
tion is denied, the petitioner will be
notified of the reasons for the denial
and of the right to appeal in accord-
ance with the provisions of 8 CFR 3.3.

(4) Derivative beneficiaries. A spouse or
a child accompanying or following to
join a principal alien beneficiary under
this section may be accorded the same
preference and priority date as the
principal alien without the necessity of
a separate petition.

(5) Name change. If the name of the
petitioner, the beneficiary, or both has
been legally changed, evidence showing
the name change (such as a marriage
certificate, a legal document showing
the name change, or other similar evi-
dence) must accompany the petition.

(h) Validity of approved petitions—(1)
General. Unless terminated pursuant to
section 203(g) of the Act or revoked
pursuant to part 205 of this chapter,
the approval of a petition to classify an
alien as a preference immigrant under
paragraphs (a)(1), (a)(2), (2)(3), or (a)(4)
of section 203 of the Act, or as an im-
mediate relative under section 201(b) of
the Act, shall remain valid for the du-
ration of the relationship to the peti-
tioner and of the petitioner’s status as
established in the petition.

(2) Subsequent petition by same peti-
tioner for same beneficiary. When a visa
petition has been approved, and subse-
quently a new petition by the same pe-
titioner is approved for the same pref-
erence classification on behalf of the
same beneficiary, the latter approval
shall be regarded as a reaffirmation or
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reinstatement of the validity of the
original petition, except when the
original petition has been terminated
pursuant to section 203(g) of the Act or
revoked pursuant to part 205 of this
chapter, or when an immigrant visa
has been issued to the beneficiary as a
result of the petition approval. A self-
petition filed under section
204(a)(D(A)(iii), 204(2)(D(A)(iv),
204(a)(1)(B)(ii), 204(a)(1)(B)(iii) of the
Act based on the relationship to an
abusive citizen or lawful permanent
resident of the United States will not
be regarded as a reaffirmation or rein-
statement of a petition previously filed
by the abuser. A self-petitioner who
has been the beneficiary of a visa peti-
tion filed by the abuser to accord the
self-petitioner immigrant classifica-
tion as his or her spouse or child, how-
ever, will be allowed to transfer the
visa petition’s priority date to the self-
petition. The visa petition’s priority
date may be assigned to the self-peti-
tion without regard to the current va-
lidity of the visa petition. The burden
of proof to establish the existence of
and the filing date of the visa petition
lies with the self-petitioner, although
the Service will attempt to verify a
claimed filing through a search of the
Service’s computerized records or other
records deemed appropriate by the ad-
judicating officer. A new self-petition
filed under section 204(a)(1)(A)(iii),
204(a)(1)(A)(iv), 204(a)(1)(B)(ii), or
204(a)(1)(B)(iii) of the Act will not be
regarded as a reaffirmation or rein-
statement of the original self-petition
unless the prior and the subsequent
self-petitions are based on the relation-
ship to the same abusive citizen or law-
ful permanent resident of the United
States.

(i) Automatic conversion of preference
classification—(1) By change in bene-
ficiary’s marital status. (i) A currently
valid petition previously approved to
classify the beneficiary as the unmar-
ried son or daughter of a United States
citizen under section 203(a)(1) of the
Act shall be regarded as having been
approved for preference status under
section 203(a)(3) of the Act as of the
date the beneficiary marries. The bene-
ficiary’s priority date is the same as
the date the petition for classification
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under section 203(a)(1) of the Act was
properly filed.

(if) A currently valid petition pre-
viously approved to classify a child of a
United States citizen as an immediate
relative under section 201(b) of the Act
shall be regarded as having been ap-
proved for preference status under sec-
tion 203(a)(3) of the Act as of the date
the beneficiary marries. The bene-
ficiary’s priority date is the same as
the date the petition for 201(b) classi-
fication was properly filed.

(iii) A currently valid petition
classifying the married son or married
daughter of a United States citizen for
preference  status under  section
203(a)(3) of the Act shall, upon legal
termination of the beneficiary’s mar-
riage, be regarded as having been ap-
proved under section 203(a)(l) of the
Act if the beneficiary is over twenty-
one years of age. The beneficiary’s pri-
ority date is the same as the date the
petition for classification under sec-
tion 203(a)(3) of the Act was properly
filed. If the beneficiary is under twen-
ty-one years of age, the petition shall
be regarded as having been approved
for classification as an immediate rel-
ative under section 201(b) of the Act as
of the date the petition for classifica-
tion under section 203(a)(3) of the Act
was properly filed.

(2) By the beneficiary’s attainment of
the age of twenty-one years. A currently
valid petition classifying the child of a
United States citizen as an immediate
relative under section 201(b) of the Act
shall be regarded as having been ap-
proved for preference status under sec-
tion 203(a)(1) of the Act as of the bene-
ficiary’s twenty-first birthday. The
beneficiary’s priority date is the same
as the date the petition for section
201(b) classification was filed.

(3) By the petitioner’s naturalization.
Effective upon the date of naturaliza-
tion of a petitioner who had been law-
fully admitted for permanent resi-
dence, a currently valid petition ac-
cording preference status under section
203(a)(2) of the Act to the petitioner’s
spouse and unmarried children under
twenty-one years of age shall be re-
garded as having been approved for im-
mediate relative status under section
201(b) of the Act. Similarly, a currently
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valid petition according preference sta-
tus under section 203(a)(2) of the Act
for the unmarried son or daughter over
twenty-one years of age shall be re-
garded as having been approved under
section 203(a)(1) of the Act. In any case
of conversion to classification under
section 203(a)(1) of the Act, the bene-
ficiary’s priority date is the same as
the date the petition for classification
under section 203(a)(2) of the Act was
properly filed. A self-petition filed
under section 204(a)(1)(B)(ii) or
204(a)(1)(B)(iii) of the Act based on the
relationship to an abusive lawful per-
manent resident of the United States
for classification under section 203(a)(2)
of the Act will not be affected by the
abuser’s naturalization and will not be
automatically converted to a petition
for immediate relative classification.

[57 FR 41057, Sept. 9, 1992, as amended at 60
FR 34090, June 30, 1995; 60 FR 38948, July 31,
1995; 61 FR 13073, 13075, 13077, Mar. 26, 1996]

§204.3 Orphans.

(a) General—(1) Background. This sec-
tion addresses a number of issues that
have arisen in the recent past because
of the increased interest by United
States citizens in the adoption of for-
eign-born orphans and is based on ap-
plicable provisions of the Act. It should
be noted that this section was not
drafted in connection with possible
United States ratification and imple-
mentation of the Hague Convention on
Protection of Children and Cooperation
in Respect of Inter-country Adoption.

(2) Overview. The processing and adju-
dication of orphan cases is a Service
priority. A child who meets the defini-
tion of orphan contained in section
101(b)(1)(F) of the Act is eligible for
classification as the immediate rel-
ative of a United States citizen. Peti-
tioning for an orphan involves two dis-
tinct determinations. The first deter-
mination concerns the advanced proc-
essing application which focuses on the
ability of the prospective adoptive par-
ents to provide a proper home environ-
ment and on their suitability as par-
ents. This determination, based pri-
marily on a home study and fingerprint
checks, is essential for the protection
of the orphan. The second determina-
tion concerns the orphan petition
which focuses on whether the child is
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an orphan under section 101(b)(1)(F) of
the Act. The prospective adoptive par-
ents may submit the documentation
necessary for each of these determina-
tions separately or at one time, de-
pending on when the orphan is identi-
fied. An orphan petition cannot be ap-
proved unless there is a favorable de-
termination on the advanced process-
ing application. However, a favorable
determination on the advanced proc-
essing application does not guarantee
that the orphan petition will be ap-
proved. Prospective adoptive parents
may consult with the local Service of-
fice on matters relating to an advanced
processing application and/or orphan
petition.

(b) Definitions. As used in this sec-
tion, the term:

Abandonment by both parents means
that the parents have willfully for-
saken all parental rights, obligations,
and claims to the child, as well as all
control over and possession of the
child, without intending to transfer, or
without transferring, these rights to
any specific person(s). Abandonment
must include not only the intention to
surrender all parental rights, obliga-
tions, and claims to the child, and con-
trol over and possession of the child,
but also the actual act of surrending
such rights, obligations, claims, con-
trol, and possession. A relinquishment
or release by the parents to the pro-
spective adoptive parents or for a spe-
cific adoption does not -constitute
abandonment. Similarly, the relin-
quishment or release of the child by
the parents to a third party for custo-
dial care in anticipation of, or prepara-
tion for, adoption does not constitute
abandonment unless the third party
(such as a governmental agency, a
court of competent jurisdiction, an
adoption agency, or an orphanage) is
authorized under the child welfare laws
of the foreign-sending country to act in
such a capacity. A child who is placed
temporarily in an orphanage shall not
be considered to be abandoned if the
parents express an intention to re-
trieve the child, are contributing or at-
tempting to contribute to the support
of the child, or otherwise exhibit ongo-
ing parental interest in the child. A
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child who has been given uncondition-
ally to an orphanage shall be consid-
ered to be abandoned.

Adult member of the prospective adop-
tive parents’ household means an indi-
vidual, other than a prospective adop-
tive parent, over the age of 18 whose
principal or only residence is the home
of the prospective adoptive parents.
This definition excludes any child of
the prospective adoptive parents,
whose principal or only residence is the
home of the prospective adoptive par-
ents, who reaches his or her eighteenth
birthday after the prospective adoptive
parents have filed the advanced proc-
essing application (or the advanced
processing application concurrently
with the orphan petition) unless the di-
rector has an articulable and sub-
stantive reason for requiring an eval-
uation by a home study preparer and/or
fingerprint check.

Advanced processing application means
Form 1-600A (Application for Advanced
Processing of Orphan Petition) com-
pleted in accordance with the form’s
instructions and submitted with the re-
quired supporting documentation and
the fee as required in 8 CFR 103.7(b)(1).
The application must be signed in ac-
cordance with the form’s instructions
by the married petitioner and spouse,
or by the unmarried petitioner.

Application is synonymous with ad-
vanced processing application.

Competent authority means a court or
governmental agency of a foreign-send-
ing country having jurisdiction and au-
thority to make decisions in matters of
child welfare, including adoption.

Desertion by both parents means that
the parents have willfully forsaken
their child and have refused to carry
out their parental rights and obliga-
tions and that, as a result, the child
has become a ward of a competent au-
thority in accordance with the laws of
the foreign-sending country.

Disappearance of both parents means
that both parents have unaccountably
or inexplicably passed out of the child’s
life, their whereabouts are unknown,
there is no reasonable hope of their re-
appearance, and there has been a rea-
sonable effort to locate them as deter-
mined by a competent authority in ac-
cordance with the laws of the foreign-
sending country.
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Foreign-sending country means the
country of the orphan’s citizenship, or
if he or she is not permanently residing
in the country of citizenship, the coun-
try of the orphan’s habitual residence.
This excludes a country to which the
orphan travels temporarily, or to
which he or she travels either as a prel-
ude to, or in conjunction with, his or
her adoption and/or immigration to the
United States.

Home study preparer means any party
licensed or otherwise authorized under
the law of the State of the orphan’s
proposed residence to conduct the re-
search and preparation for a home
study, including the required personal
interview(s). This term includes a pub-
lic agency with authority under that
State’s law in adoption matters, public
or private adoption agencies licensed
or otherwise authorized by the laws of
that State to place children for adop-
tion, and organizations or individuals
licensed or otherwise authorized to
conduct the research and preparation
for a home study, including the re-
quired personal interview(s), under the
laws of the State of the orphan’s pro-
posed residence. In the case of an or-
phan whose adoption has been finalized
abroad and whose adoptive parents re-
side abroad, the home study preparer
includes any party licensed or other-
wise authorized to conduct home stud-
ies under the law of any State of the
United States, or any party licensed or
otherwise authorized by the foreign
country’s adoption authorities to con-
duct home studies under the laws of
the foreign country.

Incapable of providing proper care
means that a sole or surviving parent
is unable to provide for the child’s
basic needs, consistent with the local
standards of the foreign sending country.

Loss from both parents means the in-
voluntary severance or detachment of
the child from the parents in a perma-
nent manner such as that caused by a
natural disaster, civil unrest, or other
calamitous event beyond the control of
the parents, as verified by a competent
authority in accordance with the laws
of the foreign sending country.

Orphan petition means Form [1-600
(Petition to Classify Orphan as an Im-
mediate Relative). The petition must
be completed in accordance with the
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form’s instructions and submitted with
the required supporting documentation
and, if there is not an advanced proc-
essing application approved within the
previous 18 months or pending, the fee
as required in 8 CFR 103.7(b)(1). The pe-
tition must be signed in accordance
with the form’s instructions by the
married petitioner and spouse, or the
unmarried petitioner.

Overseas site means the Department
of State immigrant visa-issuing post
having jurisdiction over the orphan’s
residence, or in foreign countries in
which the Services has an office or of-
fices, the Service office having jurisdic-
tion over the orphan’s residence.

Petition is synonymous with orphan
petition.

Petitioner means a married United
States citizen of any age, or an unmar-
ried United States citizen who is at
least 24 years old at the time he or she
files the advanced processing applica-
tion and at least 25 years old at the
time he or she files the orphan peti-
tion. In the case of a married couple,
both of whom are United States citi-
zens, either party may be the peti-
tioner.

Prospective adoptive parents means a
married United States citizen of any
age and his or her spouse of any age, or
an unmarried United States citizen
who is at least 24 years old at the time
he or she files the advanced processing
application and at least 25 years old at
the time he or she files the orphan pe-
tition. The spouse of the United States
citizen may be a citizen or an alien. An
alien spouse must be in lawful immi-
gration status if residing in the United
States.

Separation from both parents means
the involuntary severance of the child
from his or her parents by action of a
competent authority for good cause
and in accordance with the laws of the
foreign-sending country. The parents
must have been properly notified and
granted the opportunity to contest
such action. The termination of all pa-
rental rights and obligations must be
permanent and unconditional.

Sole parent means the mother when it
is established that the child is illegit-
imate and has not acquired a parent
within the meaning of section 101(b)(2)
of the Act. An illegitimate child shall
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be considered to have a sole parent if
his or her father has severed all paren-
tal ties, rights, duties, and obligations
to the child, or if his or her father has,
in writing, irrevocably released the
child for emigration and adoption. This
definition is not applicable to children
born in countries which make no dis-
tinction between a child born in or out
of wedlock, since all such children are
considered to be legitimate. In all
cases, a sole parent must be incapable
of providing proper care as that term is
defined in this section.

Surviving parent means the child’s liv-
ing parent when the child’s other par-
ent is dead, and the child has not ac-
quired another parent within the
meaning of section 101(b)(2) of the Act.
In all cases, a surviving parent must be
incapable of providing proper care as
that term is defined in this section.

(c) Supporting documentation for an
advanced processing application. The
prospective adoptive parents may file
an advanced processing application be-
fore an orphan is identified in order to
secure the necessary clearance to file
the orphan petition. Any document not
in the English language must be ac-
companied by a certified English trans-
lation.

(1) Required supporting documentation
that must accompany the advanced proc-
essing application. The following sup-
porting documentation must accom-
pany an advanced processing applica-
tion at the time of filing:

(i) Evidence of the petitioner’s Unit-
ed States citizenship as set forth in
§204.1(g) and, if the petitioner is mar-
ried and the married couple is residing
in the United States, evidence of the
spouse’s United States citizenship or
lawful immigration status;

(ii) A copy of the petitioner’s mar-
riage certificate to his or her spouse, if
the petitioner is currently married;

(iii) Evidence of legal termination of
all previous marriages for the peti-
tioner and/or spouse, if previously mar-
ried;

(iv) Two sets of completed and fully-
classifiable fingerprint cards for each
member of the married prospective
adoptive couple or the unmarried pro-
spective adoptive parent. The finger-
prints must be submitted on Form FD-
258 (Applicant Fingerprint Card) with
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the office code of the Service office
having jurisdiction over the petition-
er’s place of residence preprinted in the
box marked ‘““ORI’’; and

(v) Evidence of compliance with
preadoption requirements, if any, of
the State of the orphan’s proposed resi-
dence in cases where it is known that
there will be no adoption abroad, or
that both members of the married pro-
spective adoptive couple or the unmar-
ried prospective adoptive parent will
not personally see the child prior to, or
during, the adoption abroad, and/or
that the adoption abroad will not be
full and final. Any preadoption require-
ments which cannot be met at the time
the advanced processing application is
filed because of operation of State law
must be noted and explained when the
application is filed. Preadoption re-
quirements must be met at the time
the petition is filed, except for those
which cannot be met until the orphan
arrives in the United States; and

(vi) Two sets of fingerprint cards
which conform to the requirements in
paragraph (c)(1)(iv) of this section for
each additional adult member of the
prospective adoptive parents’ house-
hold. The Service may waive this re-
quirement when it determines that
such an adult is physically unable to be
fingerprinted because of age or medical
condition.

(2) Home study. The home study must
comply with the requirements con-
tained in paragraph (e) of this section.
If the home study is not submitted
when the advanced processing applica-
tion is filed, it must be submitted with-
in one year of the filing date of the ad-
vanced processing application, or the
application will be denied pursuant to
paragraph (h)(5) of this section.

(d) Supporting documentation for a pe-
tition for an identified orphan. Any docu-
ment not in the English language must
be accompanied by a certified English
translation. If an orphan has been iden-
tified for adoption and the advanced
processing application is pending, the
prospective adoptive parents may file
the orphan petition at the Service of-
fice where the application is pending.
The prospective adoptive parents who
have an approved advanced processing
application must file an orphan peti-
tion and all supporting documents
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within eighteen months of the date of
the approval of the advanced process-
ing application. If the prospective
adoptive parents fail to file the orphan
petition within the eighteen-month pe-
riod, the advanced processing applica-
tion shall be deemed abandoned pursu-
ant to paragraph (h)(7) of this section.
If the prospective adoptive parents file
the orphan petition after the eighteen-
month period, the petition shall be de-
nied pursuant to paragraph (h)(13) of
this section. Prospective adoptive par-
ents who do not have an advanced proc-
essing application approved or pending
may file the application and petition
concurrently on one Form 1-600 if they
have identified an orphan for adoption.
An orphan petition must be accom-
panied by full documentation as fol-
lows:

(1) Filing an orphan petition after the
advanced processing application has been
approved. The following supporting doc-
umentation must accompany an or-
phan petition filed after approval of
the advanced processing application:

(i) Evidence of approval of the ad-
vanced processing application;

(if) The orphan’s birth certificate, or
if such a certificate is not available, an
explanation together with other proof
of identity and age;

(iii) Evidence that the child is an or-
phan as appropriate to the case:

(A) Evidence that the orphan has
been abandoned or deserted by, sepa-
rated or lost from both parents, or that
both parents have disappeared as those
terms are defined in paragraph (b) of
this section; or

(B) The death certificate(s) of the or-
phan’s parent(s), if applicable;

(C) If the orphan has only a sole or
surviving parent, as defined in para-
graph (b) of this section, evidence of
this fact and evidence that the sole or
surviving parent is incapable of provid-
ing for the orphan’s care and has irrev-
ocably released the orphan for emigra-
tion and adoption; and

(iv) Evidence of adoption abroad or
that the prospective adoptive parents
have, or a person or entity working on
their behalf has, custody of the orphan
for emigration and adoption in accord-
ance with the laws of the foreign-send-
ing country:
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(A) A legible, certified copy of the
adoption decree, if the orphan has been
the subject of a full and final adoption
abroad, and evidence that the unmar-
ried petitioner, or married petitioner
and spouse, saw the orphan prior to or
during the adoption proceeding abroad;
or

(B) If the orphan is to be adopted in
the United States because there was no
adoption abroad, or the unmarried pe-
titioner, or married petitioner and
spouse, did not personally see the or-
phan prior to or during the adoption
proceeding abroad, and/or the adoption
abroad was not full and final:

(1) Evidence that the prospective
adoptive parents have, or a person or
entity working on their behalf has, se-
cured custody of the orphan in accord-
ance with the laws of the foreign-send-
ing country;

(2) An irrevocable release of the or-
phan for emigration and adoption from
the person, organization, or competent
authority which had the immediately
previous legal custody or control over
the orphan if the adoption was not full
and final under the laws of the foreign-
sending country;

(3) Evidence of compliance with all
preadoption requirements, if any, of
the State of the orphan’s proposed resi-
dence. (Any such requirements that
cannot be complied with prior to the
orphan’s arrival in the United States
because of State law must be noted and
explained); and

(4) Evidence that the State of the or-
phan’s proposed residence allows re-
adoption or provides for judicial rec-
ognition of the adoption abroad if there
was an adoption abroad which does not
meet statutory requirements pursuant
to section 101(b)(1)(F) of the Act, be-
cause the unmarried petitioner, or
married petitioner and spouse, did not
personally see the orphan prior to or
during the adoption proceeding abroad,
and/or the adoption abroad was not full
and final.

(2) Filing an orphan petition while the
advanced processing application is pend-
ing. An orphan petition filed while an
advanced processing application is
pending must be filed at the Service of-
fice where the application is pending.
The following supporting documenta-
tion must accompany an orphan peti-
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tion filed while the advanced process-
ing application is pending:

(i) A photocopy of the fee receipt re-
lating to the advanced processing ap-
plication, or if not available, other evi-
dence that the advanced processing ap-
plication has been filed, such as a
statement including the date when the
application was filed;

(i) The home study, if not already
submitted; and

(iii) The supporting documentation
for an orphan petition required in para-
graph (d)(1) of this section, except for
paragraph (d)(1)(i) of this section.

(3) Filing an orphan petition concur-
rently with the advanced processing ap-
plication. A petition filed concurrently
with the advanced processing applica-
tion must be submitted on Form 1-600,
completed and signed in accordance
with the form’s instructions. (Under
this concurrent procedure, Form 1-600
serves as both the Forms I-600A and I-
600, and the prospective adoptive par-
ents should not file a separate Form I-
600A). The following supporting docu-
mentation must accompany a petition
filed concurrently with the application
under this provision:

(i) The supporting documentation for
an advanced processing application re-
quired in paragraph (c) of this section;
and

(i) The supporting documentation
for an orphan petition required in para-
graph (d)(1) of this section, except for
paragraph (d)(1)(i) of this section.

(e) Home study requirements. For im-
migration purposes, a home study is a
process for screening and preparing
prospective adoptive parents who are
interested in adopting an orphan from
another country. The home study
should be tailored to the particular sit-
uation of the prospective adoptive par-
ents: for example, a family which pre-
viously has adopted children will re-
quire different preparation than a fam-
ily that has no adopted children. If
there are any additional adult mem-
bers of the prospective adoptive par-
ents’ household, the home study must
address this fact. The home study pre-
parer must interview any additional
adult member of the prospective adop-
tive parents’ household and assess him
or her in light of the requirements of

paragraphs (e)(1), (e)(2)(i), (iii), (iv), and
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(v) of this section. A home study must
be conducted by a home study pre-
parer, as defined in paragraph (b) of
this section. The home study, or the
most recent update to the home study,
must not be more than six months old
at the time the home study is submit-
ted to the Service. Only one copy of the
home study must be submitted to the
Service. Ordinarily, a home study (or a
home study and update as discussed
above) will not have to be updated
after it has been submitted to the Serv-
ice unless there is a significant change
in the household of the prospective
adoptive parents such as a change in
residence, marital status, criminal his-
tory, financial resources, and/or the ad-
dition of one or more children or other
dependents to the family prior to the
orphan’s immigration into the United
States. In addition to meeting any
State, professional, or agency require-
ments, a home study must include the
following:

(1) Personal interview(s) and home
visit(s). The home study preparer must
conduct at least one interview in per-
son, and at least one home visit, with
the prospective adoptive couple or the
unmarried prospective adoptive parent.
Each additional adult member of the
prospective adoptive parents’ house-
hold must also be interviewed in person
at least once. The home study report
must state the number of such inter-
views and visits, and must specify any
other contacts with the prospective
adoptive parents and any adult mem-
ber of the prospective adoptive parents’
household.

(2) Assessment of the capabilities of the
prospective adoptive parents to properly
parent the orphan. The home study
must include a discussion of the follow-
ing areas:

(i) Assessment of the physical, mental,
and emotional capabilities of the prospec-
tive adoptive parents to properly parent
the orphan. The home study preparer
must make an initial assessment of
how the physical, mental, and emo-
tional health of the prospective adop-
tive parents would affect their ability
to properly care for the prospective or-
phan. If the home study preparer deter-
mines that there are areas beyond his
or her expertise which need to be ad-
dressed, he or she shall refer the pro-
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spective adoptive parents to an appro-
priate licensed professional, such as a
physician, psychiatrist, clinical psy-
chologist, or clinical social worker for
an evaluation. Some problems may not
necessarily disqualify applicants. For
example, certain physical limitations
may indicate which categories of chil-
dren may be most appropriately placed
with certain prospective adoptive par-
ents. Certain mental and emotional
health problems may be successfully
treated. The home study must include
the home study preparer’s assessment
of any such potential problem areas, a
copy of any outside evaluation(s), and
the home study preparer’s rec-
ommended restrictions, if any, on the
characteristics of the child to be placed
in the home. Additionally, the home
study preparer must apply the require-
ments of this paragraph to each adult
member of the prospective adoptive
parents’ household.

(ii) Assessment of the finances of the
prospective adoptive parents. The finan-
cial assessment must include a descrip-
tion of the income, financial resources,
debts, and expenses of the prospective
adoptive parents. A statement concern-
ing the evidence that was considered to
verify the source and amount of in-
come and financial resources must be
included. Any income designated for
the support of one or more children in
the care and custody of the prospective
adoptive parents, such as funds for fos-
ter care, or any income designated for
the support of another member of the
household must not be counted towards
the financial resources available for
the support of a prospective orphan.
The Service will not routinely require
a detailed financial statement or sup-
porting financial documents. However,
should the need arise, the Service re-
serves the right to ask for such de-
tailed documentation.

(iii) History of abuse and/or violence.

(A) Screening for abuse and violence.

(1) Checking available child abuse reg-
istries. The home study preparer must
ensure that a check of each prospective
adoptive parent and each adult member
of the prospective adoptive parents’
household has been made with avail-
able child abuse registries and must in-
clude in the home study the results of
the checks including, if applicable, a
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report that no record was found to
exist. Depending on the access allowed
by the state of proposed residence of
the orphan, the home study preparer
must take one of the following courses
of action:

(i) If the home study preparer is al-
lowed access to information from the
child abuse registries, he or she shall
make the appropriate checks for each
of the prospective adoptive parents and
for each adult member of the prospec-
tive adoptive parents’ household;

(ii) If the State requires the home
study preparer to secure permission
from each of the prospective adoptive
parents and for each adult member of
the prospective adoptive parents’
household before gaining access to in-
formation in such registries, the home
study preparer must secure such per-
mission from those individuals, and
make the appropriate checks;

(iii) If the State will only release in-
formation directly to each of the pro-
spective adoptive parents and directly
to the adult member of the prospective
adoptive parents’ household, those in-
dividuals must secure such information
and provide it to the home study pre-
parer. The home study preparer must
include the results of these checks in
the home study;

(iv) If the State will not release infor-
mation to either the home study pre-
parer or the prospective adoptive par-
ents and the adult members of the pro-
spective adoptive parents’ household,
this must be noted in the home study;
or

(v) If the State does not have a child
abuse registry, this must be noted in
the home study.

(2) Inquiring about abuse and violence.
The home study preparer must ask
each prospective adoptive parent
whether he or she has a history of sub-
stance abuse, sexual or child abuse, or
domestic violence, even if it did not re-
sult in an arrest or conviction. The
home study preparer must include each
prospective adoptive parent’s response
to the questions regarding abuse and
violence. Additionally, the home study
preparer must apply the requirements
of this paragraph to each adult member
of the prospective adoptive parents’
household.
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(B) Information concerning history of
abuse and/or violence. If the petitioner
and/or spouse, if married, disclose(s)
any history of abuse and/or violence as
set forth in paragraph (e)(2)(iii)(A) of
this section, or if, in the absence of
such disclosure, the home study pre-
parer becomes aware of any of the fore-
going, the home study report must con-
tain an evaluation of the suitability of
the home for adoptive placement of an
orphan in light of this history. This
evaluation must include information
concerning all arrests or convictions or
history of substance abuse, sexual or
child abuse, and/or domestic violence
and the date of each occurrence. A cer-
tified copy of the documentation show-
ing the final disposition of each inci-
dent, which resulted in arrest, indict-
ment, conviction, and/or any other ju-
dicial or administrative action, must
accompany the home study. Addition-
ally, the prospective adoptive parent
must submit a signed statement giving
details including mitigating cir-
cumstances, if any, about each inci-
dent. The home study preparer must
apply the requirements of this para-
graph to each adult member of the pro-
spective adoptive parents’ household.

(C) Evidence of rehabilitation. If a pro-
spective adoptive parent has a history
of substance abuse, sexual or child
abuse, and/or domestic violence, the
home study preparer may, neverthe-
less, make a favorable finding if the
prospective adoptive parent has dem-
onstrated appropriate rehabilitation.
In such a case, a discussion of such re-
habilitation which demonstrates that
the prospective adoptive parent is and
will be able to provide proper care for
the orphan must be included in the
home study. Evidence of rehabilitation
may include an evaluation of the seri-
ousness of the arrest(s), conviction(s),
or history of abuse, the number of such
incidents, the length of time since the
last incident, and any type of counsel-
ing or rehabilitation programs which
have been successfully completed. Evi-
dence of rehabilitation may also be
provided by an appropriate licensed
professional, such as a psychiatrist,
clinical psychologist, or clinical social
worker. The home study report must
include all facts and circumstances
which the home study preparer has
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considered, as well as the preparer’s
reasons for a favorable decision regard-
ing the prospective adoptive parent.
Additionally, if any adult member of
the prospective adoptive parents’
household has a history of substance
abuse, sexual or child abuse, and/or do-
mestic violence, the home study pre-
parer must apply the requirements of
this paragraph to that adult member of
the prospective adoptive parents’
household.

(D) Failure to disclose or cooperate.
Failure to disclose an arrest, convic-
tion, or history of substance abuse,
sexual or child abuse, and/or domestic
violence by the prospective adoptive
parents or an adult member of the pro-
spective adoptive parents’ household to
the home study preparer and to the
Service, may result in the denial of the
advanced processing application or, if
applicable, the application and orphan
petition, pursuant to paragraph (h)(4)
of this section. Failure by the prospec-
tive adoptive parents or an adult mem-
ber of the prospective adoptive parents’
household to cooperate in having avail-
able child abuse registries in accord-
ance with paragraphs (e)(2)(iii)(A)(1)
and @) @i A through
(€)(2)(iii)(A)(1)(iii) of this section will
result in the denial of the advanced
processing application or, if applicable,
the application and orphan petition,
pursuant to paragraph (h)(4) of this
section.

(iv) Previous rejection for adoption or
prior unfavorable home study. The home
study preparer must ask each prospec-
tive adoptive parent whether he or she
previously has been rejected as a pro-
spective adoptive parent or has been
the subject of an unfavorable home
study, and must include each prospec-
tive adoptive parent’s response to this
question in the home study report. If a
prospective adoptive parent previously
has been rejected or found to be unsuit-
able, the reasons for such a finding
must be set forth as well as the rea-
son(s) why he or she is not being favor-
ably considered as a prospective adop-
tive parent. A copy of each previous re-
jection and/or unfavorable home study
must be attached to the favorable
home study. Additionally, the home
study preparer must apply the require-
ments of this paragraph to each adult
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member of the prospective adoptive
parents’ household.

(v) Criminal history. The prospective
adoptive parents and the adult mem-
bers of the prospective adoptive par-
ents’ household are expected to dis-
close to the home study preparer and
the Service any history of arrest and/or
conviction early in the advanced proc-
essing procedure. Failure to do so may
result in denial pursuant to paragraph
(h)(4) of this section or in delays. Early
disclosure provides the prospective
adoptive parents with the best oppor-
tunity to gather and present evidence,
and it gives the home study preparer
and the Service the opportunity to
properly evaluate the criminal record
in light of such evidence. When such in-
formation is not presented early in the
process, it comes to light when the fin-
gerprint checks are received by the
Service. By that time, the prospective
adoptive parents are usually well into
preadoption proceedings of identifying
a child and may even have firm travel
plans. At times, the travel plans have
to be rescheduled while the issues
raised by the criminal record are ad-
dressed. It is in the best interests of all
parties to have any criminal records
disclosed and resolved early in the
process.

(3) Living accommodations. The home
study must include a detailed descrip-
tion of the living accommodations
where the prospective adoptive parents
currently reside. If the prospective
adoptive parents are planning to move,
the home study must include a descrip-
tion of the living accommodations
where the child will reside with the
prospective adoptive parents, if known.
If the prospective adoptive parents are
residing abroad at the time of the
home study, the home study must in-
clude a description of the living accom-
modations where the child will reside
in the United States with the prospec-
tive adoptive parents, if known. Each
description must include an assessment
of the suitability of accommodations
for a child and a determination wheth-
er such space meets applicable State
requirements, if any.

(4) Handicapped or special needs or-
phan. A home study conducted in con-
junction with the proposed adoption of
a special needs or handicapped orphan
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must contain a discussion of the pro-
spective adoptive parents’ preparation,
willingness, and ability to provide
proper care for such an orphan.

(5) Summary of the counseling given
and plans for post-placement counseling.
The home study must include a sum-
mary of the counseling given to pre-
pare the prospective adoptive parents
for an international adoption and any
plans for post-placement counseling.
Such preadoption counseling must in-
clude a discussion of the processing, ex-
penses, difficulties, and delays associ-
ated with international adoptions.

(6) Specific approval of the prospective
adoptive parents for adoption. If the
home study preparer’s findings are fa-
vorable, the home study must contain
his or her specific approval of the pro-
spective adoptive parents for adoption
and a discussion of the reasons for such
approval. The home study must include
the number of orphans which the pro-
spective adoptive parents may adopt.
The home study must state whether
there are any specific restrictions to
the adoption such as nationality, age,
or gender of the orphan. If the home
study preparer has approved the pro-
spective parents for a handicapped or
special needs adoption, this fact must
be clearly stated.

(7) Home study preparer’s certification
and statement of authority to conduct
home studies. The home study must in-
clude a statement in which the home
study preparer certifies that he or she
is licensed or otherwise authorized by
the State of the orphan’s proposed resi-
dence to research and prepare home
studies. In the case of an orphan whose
adoption was finalized abroad and
whose adoptive parents reside abroad,
the home study preparer must certify
that he or she is licensed or otherwise
authorized to conduct home studies
under the law of any State of the Unit-
ed States, or authorized by the adop-
tion authorities of the foreign country
to conduct home studies under the laws
of the foreign country. In every case,
this statement must cite the State or
country under whose authority the
home study preparer is licensed or au-
thorized, the specific law or regulation
authorizing the preparer to conduct
home studies, the license number, if
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any, and the expiration date, if any, of
this authorization or license.

(8) Review of home study. If the pro-
spective adoptive parents reside in a
State which requires the State to re-
view the home study, such a review
must occur and be documented before
the home study is submitted to the
Service. If the prospective adoptive
parents reside abroad, an appropriate
public or private adoption agency li-
censed, or otherwise authorized, by any
State of the United States to place
children for adoption, must review and
favorably recommend the home study
before it is submitted to the Service.

(9) Home study updates and amend-
ments—(i) Updates. If the home study is
more than six months old at the time
it would be submitted to the Service,
the prospective adoptive parents must
ensure that it is updated by a home
study preparer before it is submitted to
the Service. Each update must include
screening in accordance with para-
graphs (e)(2)(iii) (A) and (B) of this sec-
tion.

(i) Amendments. If there have been
any significant changes, such as a
change in the residence of the prospec-
tive adoptive parents, marital status,
criminal history, financial resources,
and/or the addition of one or more chil-
dren or other dependents to the family,
the prospective adoptive parents must
ensure that the home study is amended
by a home study preparer to reflect
any such changes. If the orphan’s pro-
posed State of residence has changed,
the home study amendment must con-
tain a recommendation in accordance
with paragraph (e)(8) of this section, if
required by State law. Any preadoption
requirements of the new State must be
complied with in the case of an orphan
coming to the United States to be
adopted.

(10) “*Grandfather’’ provision for home
study. A home study properly com-
pleted in conformance with the regula-
tions in force prior to September 30,
1994, shall be considered acceptable if
submitted to the Service within 90 days
of September 30, 1994. Any such home
study accepted under this ‘‘grand-
father” provision must include screen-
ing in accordance with paragraphs
©)(2)(iii) (A) and (B) of this section.
Additionally, any such home study
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submitted under this ‘‘grandfather”
provision which 1is more than six
months old at the time of its submis-
sion must be amended or updated pur-
suant to the requirements of paragraph
(e)(9) of this section.

(f) State preadoption requirements—(1)
General. Many States have preadoption
requirements which, under the Act,
must be complied with in every case in
which a child is coming to such a State
as an orphan to be adopted in the Unit-
ed States.

(2) Child coming to be adopted in the
United States. An orphan is coming to
be adopted in the United States if he or
she will not be or has not been adopted
abroad, or if the unmarried petitioner
or both the married petitioner and
spouse did not or will not personally
see the orphan prior to or during the
adoption proceeding abroad, and/or if
the adoption abroad will not be, or was
not, full and final. If the prospective
adoptive parents reside in a State with
preadoption requirements and they
plan to have the child come to the
United States for adoption, they must
submit evidence of compliance with
the State’s preadoption requirements
to the Service. Any preadoption re-
quirements which by operation of
State law cannot be met before filing
the advanced processing application
must be noted. Such requirements
must be met prior to filing the peti-
tion, except for those which cannot be
met by operation of State law until the
orphan is physically in the United
States. Those requirements which can-
not be met until the orphan is phys-
ically present in the United States
must be noted.

(3) Special circumstances. If both mem-
bers of the prospective adoptive couple
or the unmarried prospective adoptive
parent intend to travel abroad to see
the child prior to or during the adop-
tion, the Act permits the application
and/or petition, if otherwise approv-
able, to be approved without
preadoption requirements having been
met. However, if plans change and both
members of the prospective adoptive
couple or the unmarried prospective
adoptive parent fail to see the child
prior to or during the adoption, then
preadoption requirements must be met
before the immigrant visa can be is-
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sued, except for those preadoption re-
quirements that cannot be met until
the child is physically in the United
States because of operation of State
law.

(4) Evidence of compliance. In every
case where compliance with
preadoption requirements is required,
the evidence of compliance must be in
accordance with applicable State law,
regulation, and procedure.

(9) Where to file—(1) Where to file an
advanced processing application. An ad-
vanced processing application must be
filed with the Service as follows:

(i) Prospective adoptive parents residing
in the United States. If the prospective
adoptive parents reside in the United
States, the application must be filed
with the Service office having jurisdic-
tion over their place of residence.

(i) Prospective adoptive parents resid-
ing in Canada. If the prospective adop-
tive parents reside in Canada, the ap-
plication must be filed with the state-
side Service office having jurisdiction
over the proposed place of residence of
the prospective adoptive parents in the
United States.

(iii) Prospective adoptive parents resid-
ing in a foreign country other than Can-
ada. If the prospective adoptive parents
reside outside of the United States or
Canada, the application may be filed
with the overseas Service office having
jurisdiction over the current place of
residence pursuant to §100.4(b) of this
chapter, or with the stateside Service
office having jurisdiction over the pro-
posed place of residence of the prospec-
tive adoptive parents in the United
States.

(2) Where to file an orphan petition
when the advanced processing application
has been approved. An orphan petition
must be filed with the appropriate
Service office or immigrant visa-issu-
ing post of the Department of State as
follows:

(i) Prospective adoptive parents residing
in the United States who do not travel
abroad to locate and/or adopt an orphan.
If the prospective adoptive parents re-
side in the United States and do not
travel abroad to locate and/or adopt an
orphan, the petition must be filed with
the Service office having jurisdiction
over the place of residence of the pro-
spective adoptive parents.
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(ii) Prospective adoptive parents resid-
ing in the United States, with one or both
members of the prospective adoptive cou-
ple, or the unmarried prospective adoptive
parent, traveling abroad to locate and/or
adopt an orphan. If the prospective
adoptive parents reside in the United
States, and one or both members of the
prospective adoptive couple, or the un-
married prospective adoptive parent,
travel abroad to locate and/or adopt an
orphan, the petition may be filed with
the stateside Service office having ju-
risdiction over the place of residence of
the prospective adoptive parents in the
United States or at the overseas site.
The petitioner may file the orphan pe-
tition at the overseas site only while
he or she is physically present within
the jurisdiction of the overseas site. If
only one member of a married couple,
which includes an alien, travels abroad
to file the petition, it must be the
United States citizen who travels
abroad so that the overseas site will
have jurisdiction over the petition.

(iii) Prospective adoptive parents resid-
ing outside the United States. Prospec-
tive adoptive parents residing outside
of the United States may file the peti-
tion with the overseas site, or with the
stateside Service office having jurisdic-
tion over the proposed place of resi-
dence of the prospective adoptive par-
ents in the United States.

(3) Where to file an orphan petition
when the advanced processing application
is pending. When the advanced process-
ing application is pending, the petition
must be filed at the Service office at
which the application is pending.

(4) Where to file an orphan petition
concurrently with the advanced process-
ing application. When the petition is
filed concurrently with the advanced
processing application, it must be filed
in accordance with the instruction for
filing an advanced processing applica-
tion in paragraphs (g)(1)(i) through
(9)(1)(iii) of this section.

(h) Adjudication and decision—(1)
“Grandfather’” provision for advanced
processing application and/or orphan peti-
tion. AIll applications and petitions
filed under prior regulations which are
filed before and are still pending on
September 30, 1994, shall be processed
and adjudicated under the prior regula-
tions.
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(2) Director’s responsibility to make an
independent decision in an advanced
processing application. No advanced
processing application shall be ap-
proved unless the director is satisfied
that proper care will be provided for
the orphan. If the director has reason
to believe that a favorable home study,
or update, or both are based on an in-
adequate or erroneous evaluation of all
the facts, he or she shall attempt to re-
solve the issue with the home study
preparer, the agency making the rec-
ommendation pursuant to paragraph
(e)(8) of this section, if any, and the
prospective adoptive parents. If such
consultations are unsatisfactory, the
director may request a review and
opinion from the appropriate State
Government authorities.

(3) Advanced processing application ap-
proved. If the advanced processing ap-
plication is approved, the prospective
adoptive parents shall be advised in
writing. The application and support-
ing documents shall be forwarded to
the overseas site where the orphan re-
sides. Additionally, if the petitioner
advises the director that he or she in-
tends to travel abroad to file the peti-
tion, telegraphic notification shall be
sent overseas as detailed in paragraph
(J)(1) of this section. The approved ap-
plication shall be valid for eighteen
months from its approval date. During
this time, the prospective adoptive par-
ents may file an orpha