
202

12 CFR Ch. I (1–1–98 Edition)§ 23.20

Subpart C—Section 24(Seventh)
Leases

§ 23.20 General rule.
Pursuant to 12 U.S.C. 24(Seventh) a

national bank may invest in tangible
or intangible personal property, includ-
ing vehicles, manufactured homes, ma-
chinery, equipment, furniture, patents,
copyrights, and other intellectual prop-
erty, for the purpose of, or in connec-
tion with leasing that property, if the
related lease is a conforming lease rep-
resenting a noncancelable obligation of
the lessee (notwithstanding the pos-
sible early termination of that lease).

§ 23.21 Estimated residual value.
(a) Recovery of investment and costs. A

national bank’s estimate of the resid-
ual value of the property that the bank
relies upon to satisfy the requirements
of a full-payout lease, for purposes of
this subpart:

(1) Must be reasonable in light of the
nature of the leased property and all
circumstances relevant to the trans-
action; and

(2) Any unguaranteed amount must
not exceed 25 percent of the original
cost of the property to the bank.

(b) Estimated residual value subject to
guarantee. The amount of any esti-
mated residual value guaranteed by the
manufacturer, the lessee, or other
third party may exceed 25 percent of
the original cost of the property if the
bank determines, and demonstrates by
appropriate documentation, that the
guarantor has the resources to meet
the guarantee and the guarantor is not
an affiliate of the bank.

(c) Leases to government entities. A
bank’s calculations of estimated resid-
ual value in connection with leases of
personal property to Federal, State, or
local governmental entities may be
based on future transactions or renew-
als that the bank reasonably antici-
pates will occur.

§ 23.22 Transition rule.
(a) Exclusion. A Section 24(Seventh)

Lease entered into prior to June 12,
1979, may continue to be administered
in accordance with the lease terms in
effect as of that date. For purposes of
applying the lending limits and the re-
strictions on transactions with affili-

ates described in § 23.6, however, a na-
tional bank that enters into a new ex-
tension of credit to a customer, includ-
ing a lease, on or after June 12, 1979,
shall include all outstanding leases re-
gardless of the date on which they were
made.

(b) Renewal of non-conforming leases.
A national bank may renew a Section
24(Seventh) Lease that was entered
into prior to June 12, 1979, and that is
not a conforming lease only if the fol-
lowing conditions are satisfied:

(1) The bank entered into the Section
24(Seventh) Lease in good faith;

(2) The expiring lease contains a
binding agreement requiring that the
bank renew the lease at the lessee’s op-
tion, and the bank cannot reasonably
avoid its commitment to do so; and

(3) The bank determines in good
faith, and demonstrates by appropriate
documentation, that renewal of the
lease is necessary to avoid financial
loss and to recover its investment in,
and its cost of financing, the leased
property.

PART 24—COMMUNITY DEVELOP-
MENT CORPORATIONS, COMMU-
NITY DEVELOPMENT PROJECTS,
AND OTHER PUBLIC WELFARE IN-
VESTMENTS

Sec.
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24.4 Investment limits.
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AUTHORITY: 12 U.S.C. 24(Eleventh), 93a, 481
and 1818.

SOURCE: 61 FR 49660, Sept. 23, 1996, unless
otherwise noted.

§ 24.1 Authority, purpose, and OMB
control number.

(a) Authority: The Office of the Comp-
troller of the Currency (OCC) issues
this part pursuant to its authority
under 12 U.S.C. 24(Eleventh), 93a, and
481.

(b) Purpose. This part implements 12
U.S.C. 24(Eleventh), which authorizes
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national banks to make investments
designed primarily to promote the pub-
lic welfare, including the welfare of
low- and moderate-income areas or in-
dividuals, such as by providing hous-
ing, services, or jobs. It is the OCC’s
policy to encourage national banks to
make investments described in § 24.3,
consistent with safety and soundness.
The OCC believes that national banks
can promote the public welfare through
a variety of investments, including
those in community development cor-
porations (CDCs) and community de-
velopment projects (CD Projects) that
develop affordable housing, foster revi-
talization or stabilization of low- and
moderate-income areas or other areas
targeted for redevelopment by local,
state, tribal or Federal government, or
provide equity or debt financing for
small businesses that are located in
such areas or that produce or retain
permanent jobs for low- and moderate-
income persons. This part provides:

(1) The standards that the OCC uses
to determine whether an investment is
designed primarily to promote the pub-
lic welfare; and

(2) The procedures that apply to
these investments.

(c) OMB control number. The collec-
tion of information requirements con-
tained in this part were approved by
the Office of Management and Budget
under OMB control number 1557–0194.

§ 24.2 Definitions.
For purposes of this part, the follow-

ing definitions apply:
(a) Adequately capitalized has the

same meaning as adequately capital-
ized in 12 CFR 6.4.

(b) Capital and surplus means:
(1) A bank’s Tier 1 and Tier 2 capital

calculated under the OCC’s risk-based
capital standards set out in Appendix A
to 12 CFR part 3 as reported in the
bank’s Consolidated Report of Condi-
tion and Income as filed under 12
U.S.C. 161; plus

(2) The balance of a bank’s allowance
for loan and lease losses not included
in the bank’s Tier 2 capital, for pur-
poses of the calculation of risk-based
capital under Appendix A to 12 CFR
part 3, as reported in the bank’s Con-
solidated Report of Condition and In-
come as filed under 12 U.S.C. 161.

(c) Community development corporation
(CDC) means a corporation established
by one or more insured financial insti-
tutions, or by insured financial institu-
tions and other investors, to make one
or more investments that meet the re-
quirements of § 24.3.

(d) Community development Project (CD
Project) means a project to make an in-
vestment that meets the requirements
of § 24.3.

(e) Eligible bank means, for purposes
of § 24.5, a national bank that:

(1) Is well capitalized;
(2) Has a composite rating of 1 or 2

under the Uniform Financial Institu-
tions Rating System;

(3) Has a Community Reinvestment
Act (CRA) rating of ‘‘Outstanding’’ or
‘‘Satisfactory’’; and

(4) Is not subject to a cease and desist
order, consent order, formal written
agreement, or Prompt Corrective Ac-
tion directive (see 12 CFR part 6, sub-
part B) or, if subject to any such order,
agreement or directive, is informed in
writing by the OCC that the bank may
be treated as an ‘‘eligible bank’’ for
purposes of this part.

(f) Low-income and moderate-income
have the same meanings as ‘‘low-in-
come’’ and ‘‘moderate-income’’ in 12
CFR 25.12(n).

(g) Significant risk to the deposit insur-
ance fund means a substantial prob-
ability that any Federal deposit insur-
ance fund could suffer a loss.

(h) Small business means a business,
including a minority-owned small busi-
ness, that meets the qualifications for
Small Business Administration Devel-
opment Company or Small Business In-
vestment Company loan programs in 13
CFR 121.301.

(i) Well capitalized has the same
meaning as well capitalized in 12 CFR
6.4.

§ 24.3 Public welfare investments.

A national bank may make an in-
vestment under this part if:

(a) The investment primarily bene-
fits low- and moderate-income individ-
uals, low- and moderate-income areas,
or other areas targeted for redevelop-
ment by local, state, tribal or Federal
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government (including Federal enter-
prise communities and Federal em-
powerment zones) by providing or sup-
porting one or more of the following
activities:

(1) Affordable housing, community
services, or permanent jobs for low-
and moderate-income individuals;

(2) Equity or debt financing for small
businesses;

(3) Area revitalization or stabiliza-
tion; or

(4) Other activities, services, or fa-
cilities that primarily promote the
public welfare;

(b) The bank demonstrates that it is
not reasonably practicable to obtain
other private market financing for the
proposed investment;

(c) The bank demonstrates the extent
to which the investment benefits com-
munities otherwise served by the bank;
and

(d) The bank demonstrates non-bank
community support for or participa-
tion in the investment. Community
support or participation may be dem-
onstrated in a variety of ways, includ-
ing but not limited to:

(1) In the case of an investment in a
CD entity with a board of directors,
representation on the board of direc-
tors by non-bank community rep-
resentatives with expertise relevant to
the proposed investment;

(2) Establishment of an advisory
board for the bank’s community devel-
opment activities that includes non-
bank community representatives with
expertise relevant to the proposed in-
vestment;

(3) Formation of a formal business re-
lationship with a community-based or-
ganization in connection with the pro-
posed investment;

(4) Contractual agreements with
community partners to provide serv-
ices in connection with the proposed
investment;

(5) Joint ventures with local small
businesses in the proposed investment;
and

(6) Financing for the proposed invest-
ment from the public sector or commu-
nity development organizations.

§ 24.4 Investment limits.
(a) Limit on aggregate outstanding in-

vestments. A national bank’s aggregate

outstanding investments under this
part may not exceed 5 percent of its
capital and surplus, unless the bank is
at least adequately capitalized and the
OCC determines, by written approval of
the bank’s proposed investment(s),
that a higher amount will pose no sig-
nificant risk to the deposit insurance
fund. In no case may a bank’s aggre-
gate outstanding investments under
this part exceed 10 percent of its cap-
ital and surplus.

(b) Limited liability. A national bank
may not make an investment under
this part that would expose the bank to
unlimited liability.

§ 24.5 Public welfare investment self-
certification and prior approval
procedures.

(a) Self-certification of public welfare
investments. (1) Subject to § 24.4(a), an
eligible bank may make an investment
described in § 24.6(a) without prior noti-
fication to, or approval by, the OCC if
the bank follows the self-certification
procedures prescribed in this section.

(2) To self-certify an investment, an
eligible bank shall submit, within 10
working days after it makes an invest-
ment, a letter of self-certification to
the Director, Community Development
Division, Office of the Comptroller of
the Currency, Washington, DC 20219.

(3) The bank’s letter of self-certifi-
cation must include:

(i) The name of the CDC, CD Project,
or other entity in which the bank has
invested;

(ii) The date the investment was
made;

(iii) The type of investment (equity
or debt), the investment activity listed
in § 24.6(a) that the investment sup-
ports, and a brief description of the
particular investment;

(iv) The amount of the bank’s total
investment in the CDC, CD Project or
other entity, and the bank’s aggregate
outstanding investments under this
part, including commitments and the
investment being self-certified;

(v) The percentage of the bank’s cap-
ital and surplus represented by the
bank’s aggregate outstanding invest-
ments under this part, including com-
mitments and the investment being
self-certified;
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(vi) A statement certifying compli-
ance with the requirements of § 24.3 and
§ 24.4; and

(vii) If a portion of the investment
funds projects outside of the areas in
which the bank maintains its main of-
fice or branches, a statement certifying
that no more than 25 percent of the in-
vestment funds projects in a state or
metropolitan area other than the
states or metropolitan areas in which
the bank maintains its main office or
branches.

(4) A national bank that is not an eli-
gible bank but that is at least ade-
quately capitalized, and has a compos-
ite rating of at least 3 with improving
trends under the Uniform Financial In-
stitutions Rating System, may submit
a letter to the Community Develop-
ment Division requesting authority to
self-certify investments. The Commu-
nity Development Division considers
these requests on a case-by-case basis.

(b) Investments requiring prior ap-
proval. (1) If a national bank or its pro-
posed investment does not meet the re-
quirements for self-certification set
forth in paragraph (a) of this section,
the bank shall submit a proposal for an
investment to the Director, Commu-
nity Development Division, Office of
the Comptroller of the Currency, Wash-
ington, DC 20219.

(2) The bank’s investment proposal
must include:

(i) The name of the CDC, CD Project,
or other entity in which the bank in-
tends to invest;

(ii) The date on which the bank in-
tends to make the investment;

(iii) The type of investment (equity
or debt), the investment activity listed
in § 24.3(a) that the investment sup-
ports, and a description of the particu-
lar investment;

(iv) The amount of the bank’s total
investment in the CDC, CD Project or
other entity, and the bank’s aggregate
outstanding investments under this
part (including commitments and the
investment being proposed);

(v) The percentage of the bank’s cap-
ital and surplus represented by the
bank’s aggregate outstanding invest-
ments under this part (including com-
mitments and the investment being
proposed); and

(vi) A statement certifying compli-
ance with the requirements of § 24.3 and
§ 24.4.

(3) In reviewing a proposal, the OCC
considers the following factors and
other available information:

(i) Whether the investment satisfies
the requirements of § 24.3 and § 24.4;

(ii) Whether the investment is con-
sistent with the safe and sound oper-
ation of the bank; and

(iii) Whether the investment is con-
sistent with the requirements of this
part and the OCC’s policies.

(4) Unless otherwise notified in writ-
ing by the OCC, and subject to § 24.4(a),
the proposed investment is deemed ap-
proved after 30 calendar days from the
date on which the OCC receives the
bank’s investment proposal.

(5) The OCC, by notifying the bank,
may extend its period for reviewing the
investment proposal. If so notified, the
bank may make the investment only
with the OCC’s written approval.

(6) The OCC may impose one or more
conditions in connection with its ap-
proval of an investment under this
part. All approvals are subject to the
condition that a national bank must
conduct the approved activity in a
manner consistent with any published
guidance issued by the OCC regarding
the activity.

§ 24.6 Activities eligible for self-certifi-
cation.

(a) Eligible activities. In accordance
with the process described in § 24.5(a), a
bank may self-certify the following in-
vestments without prior notice to, or
approval by, the OCC:

(1) Investments in an entity that fi-
nances, acquires, develops, rehabili-
tates, manages, sells, or rents housing
primarily for low- and moderate-in-
come individuals;

(2) Investments that finance small
businesses (including equity or debt fi-
nancing and investments in an entity
that provides loan guarantees) that are
located in low- and moderate-income
areas or that produce or retain perma-
nent jobs, the majority of which are
held by low- and moderate-income indi-
viduals;

(3) Investments that provide credit
counseling, job training, community
development research, and similar
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technical assistance services for non-
profit community development organi-
zations, low- and moderate-income in-
dividuals or areas, or small businesses
located in low- and moderate-income
areas or that produce or retain perma-
nent jobs, the majority of which are
held by low- and moderate-income indi-
viduals;

(4) Investments in an entity that ac-
quires, develops, rehabilitates, man-
ages, sells, or rents commercial or in-
dustrial property that is located in a
low- and moderate-income area and oc-
cupied primarily by small businesses,
or that is occupied primarily by small
businesses that produce or retain per-
manent jobs, the majority of which are
held by low- and moderate-income indi-
viduals;

(5) Investments as a limited partner,
or as a partner in an entity that is
itself a limited partner, in a project
with a general partner that is, or is pri-
marily owned and operated by, a 26
U.S.C. 501(c) (3) or (4) non-profit cor-
poration and that qualifies for the Fed-
eral low-income housing tax credit;

(6) Investments in low- and mod-
erate-income areas that produce or re-
tain permanent jobs, the majority of
which are held by low- and moderate-
income individuals;

(7) Investments in a national bank
that has been approved by the OCC as
a national bank with a community de-
velopment focus;

(8) Investments of a type approved by
the Federal Reserve Board under 12
CFR 208.21 for state member banks
that are consistent with the require-
ments of § 24.3; and

(9) Investments of a type previously
determined by the OCC to be permis-
sible under this part.

(b) Ineligible activities. Notwithstand-
ing the provisions of this section, a
bank may not self-certify an invest-
ment if:

(1) The investment involves prop-
erties carried on the bank’s books as
‘‘other real estate owned’’;

(2) More than 25 percent of the in-
vestment funds projects in a state or
metropolitan area other than the
states or metropolitan areas in which
the bank maintains its main office or
branches; or

(3) The OCC determines, in published
guidance, that the investment is inap-
propriate for self-certification.

§ 24.7 Examination, records, and reme-
dial action.

(a) Examination. National bank in-
vestments under this part are subject
to the examination provisions of 12
U.S.C. 481.

(b) Records. Each national bank shall
maintain in its files information ade-
quate to demonstrate that it is in com-
pliance with the requirements of this
part.

(c) Remedial action. If the OCC finds
that an investment under this part is
in violation of law or regulation, is in-
consistent with the safe and sound op-
eration of the bank, or poses a signifi-
cant risk to a Federal deposit insur-
ance fund, the national bank shall take
appropriate remedial action as deter-
mined by the OCC.

PART 25—COMMUNITY REINVEST-
MENT ACT AND INTERSTATE DE-
POSIT PRODUCTION REGULA-
TIONS

REGULATIONS
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Sec.
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Subpart B—Standards for Assessing
Performance

25.21 Performance tests, standards, and rat-
ings, in general.

25.22 Lending test.
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25.25 Community development test for

wholesale or limited purpose banks.
25.26 Small bank performance standards.
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25.28 Assigned ratings.
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tions.

Subpart C—Records, Reporting, and
Disclosure Requirements

25.41 Assessment area delineation.
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25.43 Content and availability of public file.
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