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organizations interested in the Council
shall be maintained, and a notice of
each meeting shall be mailed to such
persons and organizations at least 15
days in advance of the scheduled meet-
ing date. Shorter notice may be given
when the Board determines that its
business so requires; in such event, the
public, including persons and organiza-
tions described in the preceding sen-
tence, will be given notice at the earli-
est practicable time.

(3) Members of the public may file
written statements with the Council
prior to the meeting concerning mat-
ters on the Council’s agenda. The per-
son presiding at the Council meeting
may permit members of the public to
submit written statements on such
matters within a specified time after
the Council meeting. All such submis-
sions shall be circulated to the Council
members as soon as is practicable.

(4) Oral presentations at the Council
meetings by members of the public
shall not be permitted except upon in-
vitation of the Council. However, if the
Council and the Board determine that
public hearings regarding a matter or
matters of concern to the Council are
warranted, members of the public may
make presentations at such hearings in
accordance with procedures established
therefor.

(5) Minutes of meetings, records, re-
ports, studies, and agenda of the Coun-
cil shall be available to the public for
copying at the Board’s offices in Wash-
ington, DC, in accordance with the pro-
visions of 12 CFR part 261 Rules Re-
garding Availability of Information.
Requests for copies of such documents
should be addressed to the Secretary,
Board of Governors of the Federal Re-
serve System, Washington, DC 20551.

(6) The Board may close to the public
any meeting, or any portion of any
meeting, of the Council if it determines
that such meeting or portion thereof is
likely to:

(i) Disclose matters that relate solely
to internal personnel rules and prac-
tices of the Council;

(ii) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(iii) Involve accusing any person of a
crime, or formally censuring any per-
son;

(iv) Disclose information of a per-
sonal nature where disclosure would
constitute a clearly unwarranted inva-
sion of personal privacy;

(v) Disclose information contained in
or related to examination, operating or
condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(vi) Disclose information the pre-
mature disclosure of which would be
likely to lead to significant financial
speculation in currencies, securities, or
commodities or significantly endanger
the stability of any financial institu-
tion;

(vii) Disclose information the pre-
mature disclosure of which would be
likely to frustrate significantly imple-
mentation of a proposed Board action,
unless the Board has already disclosed
to the public the content or nature of
its proposed action, or where the Board
is required by law to make such disclo-
sure on its own initiative prior to tak-
ing final action on the proposal; or

(viii) Which relate to any legal pro-
ceedings, agency adjudicatory proceed-
ing or arbitration involving the Board
or the Council.

(e) If the Board closes a meeting or
any portion of a meeting, the Council
will issue, at least annually, a report
containing a summary, consistent with
5 U.S.C. 552(b) (1970), of the Council’s
activities during such closed meetings
or portions of meetings.

§ 267.6 Amendments.
These rules of organization and pro-

cedure may be amended or repealed at
any time by action of the Board, pro-
vided, however, that members of the
Council shall be promptly notified by
the Board of any such action.

PART 268—RULES REGARDING
EQUAL OPPORTUNITY

Subpart A—General Provisions and
Administration

Sec.
268.101 Authority, purpose and scope.
268.102 Definitions.
268.103 Equal employment designations.
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Subpart B—Board Program To Promote
Equal Opportunity

268.201 General policy for equal oppor-
tunity.

268.202 Board program for equal employ-
ment opportunity.

268.203 Complaints of discrimination cov-
ered under this part.

268.204 Pre-complaint processing.
268.205 Individual complaints.
268.206 Dismissals of complaints.
268.207 Investigation of complaints.
268.208 Hearings.
268.209 Final decisions.

Subpart C—Provisions Applicable to
Particular Complaints

268.301 Age Discrimination in Employment
Act.

268.302 Equal Pay Act.
268.303 Rehabilitation Act.
268.304 Employment of noncitizens.
268.305 Class complaints.

Subpart D—Review by the Equal
Employment Opportunity Commission

268.401 Review by the Equal Employment
Opportunity Commission.

268.402 Time limits for review by the Equal
Employment Opportunity Commission.

268.403 How to seek review.
268.404 Procedure on review.
268.405 Decisions on review.
268.406 Reconsideration.

Subpart E—Remedies, Enforcement and
Civil Actions

268.501 Remedies and relief.
268.502 Compliance with EEOC decisions.
268.503 Enforcement of EEOC decisions.
268.504 Compliance with settlement agree-

ments and final decisions.
268.505 Civil action: Title VII, Age Discrimi-

nation in Employment Act and Rehabili-
tation Act.

268.506 Civil action: Equal Pay Act.
268.507 Effect of filing a civil action.

Subpart F—Matters of General
Applicability

268.601 EEO group statistics.
268.602 Reports to the Equal Employment

Opportunity Commission.
268.603 Voluntary settlement attempts.
268.604 Filing and computation of time.
268.605 Representation and official time.
268.606 Joint processing and consolidation

of complaints.

Subpart G—Prohibition Against Discrimina-
tion in Board Programs and Activities
Because of a Physical or Mental Dis-
ability

268.701 Purpose and application.
268.702 Notice.
268.703 Prohibition against discrimination.
268.704 Employment.
268.705 Program accessibility: Discrimina-

tion prohibited.
268.706 Program accessibility: Existing fa-

cilities.
268.707 Program accessibility: New con-

struction and alterations.
268.708 Communications.
268.709 Compliance procedures.

AUTHORITY: 12 U.S.C. 244 and 248(i), (k) and
(l).

SOURCE: 59 FR 16098, April 6, 1994, unless
otherwise noted.

Subpart A—General Provisions
and Administration

§ 268.101 Authority, purpose and
scope.

(a) Authority. The regulations in this
part (12 CFR part 268) are issued by the
Board of Governors of the Federal Re-
serve System under the authority of
sections 10(4) and 11(i), (k) and (l) of the
Federal Reserve Act (partially codified
in 12 U.S.C. 244 and 248(i), (k) and (l)).

(b) Purpose and scope. This part sets
forth the Board’s policy, program and
procedures for providing equal oppor-
tunity to Board employees and appli-
cants for employment without regard
to race, color, religion, sex, national
origin, age, or physical or mental dis-
ability. It also sets forth the Board’s
policy, program and procedures for pro-
hibiting discrimination on the basis of
physical or mental disability in pro-
grams and activities conducted by the
Board. It also specifies the cir-
cumstances under which the Board will
hire or decline to hire persons who are
not citizens of the United States, con-
sistent with the Board’s operational
needs, the requirements and prohibi-
tions of the Immigration Reform and
Control Act of 1986, as amended, and
other applicable law.

§ 268.102 Definitions.
The definitions contained in this sec-

tion shall have the following meanings
throughout this part unless otherwise
stated.
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(a) ADEA means the Age Discrimina-
tion In Employment Act (29 U.S.C. 621
et seq.).

(b) Agent of the class means a class
member who acts for the class during
the processing of the class complaint
under § 268.305 of this part.

(c) Agreement of resolution means the
agreement referred to in § 268.305(f)(3)
of this part.

(d) Auxiliary aids as used in subpart G
of this part means services or devices
that enable persons with impaired sen-
sory, manual, or speaking skills to
have an equal opportunity to partici-
pate in, and enjoy the benefits of, pro-
grams or activities conducted by the
Board. For example, auxiliary aids use-
ful for persons with impaired vision in-
clude readers, Braille materials, audio
recordings, telecommunication devices
and other similar services and devices.
Auxiliary aids useful for persons with
impaired hearing include telephone
handset amplifiers, telephones compat-
ible with hearing aids, telecommuni-
cation devices for deaf persons (TDD’s),
interpreters, note takers, written ma-
terials, and other similar services and
devices.

(e) Board means the Board of Gov-
ernors of the Federal Reserve System.

(f) Class as used in § 268.305 of this
part means a group of Board employ-
ees, former employees or applicants for
employment who allegedly have been
or are being adversely affected by a
personnel policy or practice of the
Board that discriminates against the
group on the basis of their race, color,
religion, sex, national origin, age or
disability.

(g) Class complaint means a written
complaint of discrimination filed on
behalf of a class by the agent of the
class alleging that:

(1) The class is so numerous that a
consolidated complaint of the members
of the class is impractical;

(2) There are questions of fact com-
mon to the class;

(3) The claims of the agent of the
class are typical of the claims of the
class; and

(4) The agent of the class, or, if rep-
resented, the representative, will fairly
and adequately protect the interests of
the class.

(h) Commission means the Equal Em-
ployment Opportunity Commission.

(i) Complainant means an aggrieved
person who files an individual com-
plaint pursuant to § 268.205 of this part,
except that complainant shall mean a
complainant, agent of the class or indi-
vidual class claimant for purposes of
§§ 268.209, 268.402 through 268.406 and
subparts E and F of this part.

(j) Complete complaint as used in sub-
part G of this part means a written
statement that contains the complain-
ant’s name and address and describes
the Board’s alleged discriminatory ac-
tions in sufficient detail to inform the
Board of the nature and date of the al-
leged violation. It shall be signed by
the complainant or by someone author-
ized to do so on his or her behalf. Com-
plaints filed on behalf of classes or
third parties shall describe or identify
(by name, if possible) the alleged vic-
tims of discrimination.

(k) EEOC decision means the written
decision issued by the Commission’s
Office of Federal Operations as de-
scribed in § 268.405 of this part.

(l) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

(m) Final decision means the Board’s
decision described in § 268.209 of this
part.

(n) Has a record of such an impairment
means has a history of, or has been
classified (or misclassified) as having, a
physical or mental impairment that
substantially limits one or more major
life activities.

(o) Individual with a disability means a
person who:

(1) Has a physical or mental impair-
ment which substantially limits one or
more of such person’s major life activi-
ties;

(2) Has a record of such an impair-
ment; or

(3) Is regarded as having such an im-
pairment; and

(4) Shall not include an individual, a
Board employee or applicant for em-
ployment, impaired while under the in-
fluence of illegal drugs, an individual
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disabled by alcoholism, or an individ-
ual with an infectious or commu-
nicable disease, as further defined in
§ 268.303(g) of this part.

(p) Investigator means an investiga-
tive officer or complaint examiner se-
lected or appointed pursuant to
§§ 268.103(c)(11) and 268.305(e)(3) of this
part.

(q) Is regarded as having an impairment
means:

(1) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the Board as constituting such a limi-
tation;

(2) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(3) Has none of the impairments de-
fined in § 268.102(s) of this part, but is
treated by the Board as having such an
impairment.

(r) Major life activities means func-
tions, such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning
and working.

(s) Physical or mental impairment
means:

(1) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical, musculoskeletal, special sense
organs, respiratory (including speech
organs), cardiovascular, reproductive,
digestive, genitourinary, hemic and
lymphatic, skin, and endocrine; or

(2) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

(t) Qualified individual with a disabil-
ity means:

(1) With respect to a Board program
or activity under which a person is re-
quired to perform services or to
achieve a level of accomplishment, an
individual with a disability who meets
the essential eligibility requirements
and who can achieve the purpose of the
program or activity without modifica-
tions in the program or activity that
the Board can determine on the basis

of a written record would result in a
fundamental alteration in its nature;

(2) With respect to any other pro-
gram or activity, an individual with a
disability who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity; or

(3) With respect to employment, an
individual with a disability who, with
or without reasonable accommodation,
can perform the essential functions of
the position in question without endan-
gering the health and safety of the in-
dividual or others, and who meets the
experience or education requirements
(which may include passing a written
test) of the position in question.

(u) Title VII means Title VII of the
Civil Rights Act (42 U.S.C. 2000e et seq.).

§ 268.103 Equal employment designa-
tions.

(a) Administrative Governor. The Ad-
ministrative Governor, a member of
the Board of Governors designated by
the Chairman of the Board, is charged
with overseeing the internal affairs of
the Board and is empowered to make
decisions and determinations on behalf
of the Board when authority to do so is
delegated to him or her.

(1) The Administrative Governor is
hereby delegated the authority to
make determinations adjudicating
complaints of discrimination pursuant
to §§ 268.206, 268.209, 268.305(i) and 268.709
of this part, unless a member of the
Board of Governors has requested that
the Board of Governors make the deci-
sion on the complaint pursuant to
§§ 268.209(a) or 268.709(k) of this part,
settlements pursuant to § 268.305(f) of
this part and determinations regarding
attorney fees pursuant to § 268.501(e) of
this part. The Administrative Governor
is further delegated the authority to
order such corrective measures, includ-
ing such remedial actions as may be re-
quired by subpart E of this part, as he
or she may consider necessary, includ-
ing such disciplinary action as is war-
ranted by the circumstances when an
employee has been found to have en-
gaged in a discriminatory practice.

(2) The Administrative Governor may
delegate to any officer or employee of
the Board any of his or her duties or
functions under this part.
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(3) The Administrative Governor may
refer to the Board of Governors for de-
termination or decision any complaint
of discrimination that the Administra-
tive Governor would otherwise decide
pursuant to §§ 268.206, 268.209, 268.305(i)
and 268.709 of this part, settlements
pursuant to § 268.305(f) of this part and
determinations regarding attorney fees
pursuant to § 268.501(e) of this part, and
may make changes in programs and
procedures designed to eliminate dis-
criminatory practices or to improve
the Board’s programs under this part,
and may make any recommendation
for remedial or disciplinary action
with respect to managerial or super-
visory employees who have failed in
their responsibilities, or employees
who have been found to have engaged
in discriminatory practices, or with re-
gard to any other matter which the Ad-
ministrative Governor believes merits
the attention of the Board of Gov-
ernors.

(b) Staff Director for Management. The
Staff Director for Management shall
perform the following functions under
this part:

(1) When so authorized by the Admin-
istrative Governor, the Staff Director
for Management shall make any deter-
minations on complaints of discrimina-
tion that would otherwise be made by
the Administrative Governor under
§§ 268.206, 268.209, 268.305(i) and 268.709 of
this part, settlement pursuant to
§ 268.305(f) of this part and determina-
tions regarding attorney fees pursuant
to § 268.501(e) of this part. The Staff Di-
rector for Management shall order such
corrective measures, including such re-
medial actions as may be required by
subpart E of this part as he or she may
consider necessary, and including the
recommendation for such disciplinary
action as is warranted by the cir-
cumstances when an employee is found
to have engaged in a discriminatory
practice.

(2) The Staff Director for Manage-
ment shall review the record on any
complaint under this part before a de-
termination is made by the Board of
Governors or the Administrative Gov-
ernor on the complaint and make such
recommendations as to the determina-
tion as he or she considers desirable,
including any recommendation for

such disciplinary action as is war-
ranted by the circumstances when an
employee is found to have engaged in a
discriminatory practice.

(3) When authorized by the Adminis-
trative Governor, the Staff Director for
Management may make changes in
programs and procedures designed to
eliminate discriminatory practices and
improve the Board’s program for equal
employment opportunity.

(c) EEO Programs Director. The EEO
Programs Director is appointed by the
Board of Governors and shall perform
the following functions under this part:

(1) Administer the Board’s equal em-
ployment opportunity program and ad-
vise the Board, the Administrative
Governor and the Staff Director for
Management with respect to the prepa-
ration of equal employment oppor-
tunity plans, goals, objectives, proce-
dures, regulations, reports, and other
matters pertaining to the Board’s pro-
gram established under § 268.202 of this
part;

(2) Advise and consult with the
Chairman of the Board of Governors,
when necessary, on any matter per-
taining to the Board’s equal employ-
ment opportunity program and its ad-
ministration;

(3) Evaluate from time to time the
sufficiency of the Board’s total pro-
gram for equal employment oppor-
tunity and report to the Board of Gov-
ernors, the Administrative Governor
and the Staff Director for Manage-
ment, with recommendations as to any
improvement or correction needed, in-
cluding remedial or disciplinary action
with respect to managerial, super-
visory or other employees who have
failed in their responsibilities;

(4) Recommend to the Staff Director
for Management and the Administra-
tive Governor changes in programs and
procedures designed to eliminate dis-
criminatory practices and improve the
Board’s program for equal employment
opportunity;

(5) Appoint a Federal Women’s Pro-
gram Manager, a Hispanic Program Co-
ordinator, a Disabled Persons Program
Coordinator, and such EEO Coun-
selor(s) as may be necessary to assist
the EEO Programs Director in carrying
out the functions described in this
part. The EEO Programs Director shall
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ensure such managers, coordinators
and counselor(s) shall receive full and
proper training to implement their du-
ties and responsibilities under this
part;

(6) Publicize to Board employees and
applicants for employment and post at
all times on official Board bulletin
boards:

(i) The names, business telephone
numbers, business addresses and the
equal employment opportunity respon-
sibilities of the Staff Director for Man-
agement, the EEO Programs Director,
the Federal Women’s Program Man-
ager, the Hispanic Program Coordina-
tor, and the Disabled Persons Program
Coordinator;

(ii) The names, business telephone
numbers, business addresses of EEO
Counselors, the segments of the Board
for which they are responsible, the
availability of EEO Counselors to coun-
sel an employee or applicant for em-
ployment who believes that he or she
has been discriminated against because
or race, color, religion, sex, national
origin, age, or physical or mental dis-
ability, and the requirement that an
employee or applicant for employment
must consult an EEO Counselor as pro-
vided by §§ 268.204 and 268.305(a) of this
part; and

(iii) The time limits for contacting
EEO Counselors;

(7) Provide to each employee annu-
ally (and the Division of Human Re-
sources Management shall provide to
each applicant for employment) a copy
of a notice summarizing the general
purposes of this part and specifying
where copies of this part can be ob-
tained. The EEO Programs Director
shall ensure that copies of the sum-
mary of this part are posted in perma-
nent locations in all Board facilities.
The EEO Programs Director shall, on
the request of any employee or appli-
cant for employment provide that em-
ployee or applicant for employment
with a copy of this part;

(8) Provide for counseling of ag-
grieved individuals and for the receipt
and processing of individual and class
complaints of discrimination;

(9) Provide for the receipt and inves-
tigation of individual complaints of
discrimination, subject to §§ 268.204
through 268.209 of this part, and provide

for the acceptance and processing and/
or dismissal of class action complaints
in accordance with § 268.305 of this part;

(10) Act as the Board’s designee under
§ 268.305(c) of this part;

(11) Appoint any investigators as nec-
essary to administer this part. The
EEO Programs Director is authorized
to request the loan or assignment of
any investigators or administrative
judges from any agency as necessary to
administer this part. The EEO Pro-
grams Director shall obtain the con-
currence of the Staff Director for Man-
agement for all appointments of and
reimbursements to investigators,
whether from the private sector or oth-
erwise, which exceeds the EEO Pro-
grams Director’s procurement author-
ity;

(12) Assure that individual com-
plaints are fairly and thoroughly inves-
tigated and that final decisions of the
Board are issued in a timely manner in
accordance with this part;

(13) Dismiss a complaint, or a portion
of a complaint, pursuant to §§ 268.206
and 268.305(c) of this part;

(14) Suspend the complaint process
when appropriate for any matter that
is before the Merit Systems Protection
Board for a determination; and

(15) Make recommendations based
upon investigative reports, hearings
and EEOC decisions which require the
Board’s final decision pursuant to
§ 268.209 of this part.

(d) EEO Counselors. The EEO Coun-
selor(s) are appointed by the EEO Pro-
grams Director. EEO Counselors shall
carry out the functions set forth in
§ 268.204 of this part.

(e) Federal Women’s Program Manager.
The EEO Programs Director shall ap-
point a Federal Women’s Program
Manager. The Federal Women’s Pro-
gram Manager shall perform the fol-
lowing functions: Advise the Board of
Governors, the Administrative Gov-
ernor, the Staff Director for Manage-
ment and the EEO Programs Director
on matters affecting, and administer
the Board’s program with respect to,
the employment and advancement of
women.

(f) Hispanic Program Coordinator. The
EEO Programs Director shall appoint a
Hispanic Program Coordinator. The
Hispanic Program Coordinator shall
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perform the following functions: Advise
the Board of Governors, the Adminis-
trative Governor, the Staff Director for
Management and the EEO Programs
Director on matters affecting, and ad-
minister the Board’s program with re-
spect to, the employment and advance-
ment of Hispanics.

(g) Disabled Persons Program Coordina-
tor. The EEO Programs Director shall
appoint a Disabled Persons Program
Coordinator. The Disabled Persons Pro-
gram Coordinator shall perform the
following functions: Advise the Board
of Governors, the Administrative Gov-
ernor, the Staff Director for Manage-
ment and the EEO Programs Director
on matters affecting, and administer
the Board’s program with respect to,
the employment and advancement of
individuals with a disability.

Subpart B—Board Program to
Promote Equal Opportunity

§ 268.201 General policy for equal op-
portunity.

(a) It is the policy of the Board to
provide equal opportunity in employ-
ment for all persons, to prohibit dis-
crimination in employment because of
race, color, religion, sex, national ori-
gin, age or disability, and to promote
the full realization of equal oppor-
tunity in employment through a con-
tinuing affirmative program.

(b) It is also the policy of the Board
to insure equal opportunity for individ-
uals with a disability in Board pro-
grams and activities consistent with
section 504 of the Rehabilitation Act
(29 U.S.C. 794) and to provide equal op-
portunity for all persons in accordance
with the Immigration Reform and Con-
trol Act of 1986, as amended (8 U.S.C.
1324a).

(c) No person shall be subject to re-
taliation for opposing any practice pro-
hibited by this part, or for participat-
ing in any stage of administrative or
judicial proceedings under this part.
The practices prohibited by this part
include those made unlawful by Title
VII, the ADEA, the Equal Pay Act (29
U.S.C. 206(d)) and the Rehabilitation
Act (29 U.S.C. 791).

§ 268.202 Board program for equal em-
ployment opportunity.

(a) The Board, on the basis of a per-
son’s race, color, religion, sex or na-
tional origin, shall not:

(1) Fail or refuse to hire or discharge
any person, or otherwise discriminate
against any person with respect to his
or her compensation, terms, conditions
or privileges of employment; or

(2) Limit, segregate, or classify its
employees or applicants for employ-
ment in any way which would deprive
or tend to deprive any person of em-
ployment opportunities or otherwise
adversely affect the person’s status as
an employee.

(b)(1) The Board, on the basis of a
person’s age, shall not:

(i) Fail or refuse to hire or discharge
any person or otherwise discriminate
against any person with respect to his
or her compensation, terms, conditions
or privileges of employment;

(ii) Limit, segregate or classify its
employees or applicants for employ-
ment in any way which would deprive
or tend to deprive any person of em-
ployment opportunities or otherwise
adversely affect the person’s status as
an employee or applicant for employ-
ment;

(iii) Reduce the wage rate of any em-
ployee in order to comply with para-
graph (b) of this section;

(iv) Discriminate against any em-
ployee or applicant for employment be-
cause such employee or applicant for
employment has opposed any practice
forbidden under paragraph (b) of this
section, or because such employee or
applicant for employment has made a
charge, testified, assisted or partici-
pated in any manner in any investiga-
tion, proceeding or litigation involving
paragraph (b) of this section or the
ADEA; or

(v) Print or publish, or cause to be
printed or published, any notice or ad-
vertisement relating to employment by
the Board indicating any preference,
limitation, specification or discrimina-
tion.

(2) An aggrieved person filing a com-
plaint of discrimination on the basis of
age under this subpart B or § 268.305 of
this part must have been at least 40
years of age at the time the alleged dis-
crimination occurred.
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(c) The Board shall not discriminate
among employees on the basis of sex by
paying wages to employees at a rate
less than the rate at which it pays
wages to employees of the opposite sex
for equal work on jobs the performance
of which require equal skill, effort and
responsibility, and which are per-
formed under similar conditions, ex-
cept where such payment is made pur-
suant to:

(1) A seniority system;
(2) A merit system;
(3) A system which measures earn-

ings by quantity or quality or produc-
tion; or

(4) A differential based on any factor
other than sex or otherwise not prohib-
ited by this part.

(d) The Board shall not discriminate
against qualified individuals with a
disability who are physically or men-
tally disabled. The Board’s program re-
garding individuals with a disability in
employment is fully described in
§ 268.303 of this part.

(e) The Board has established, main-
tains and carries out a continuing af-
firmative program designed to promote
equal opportunity and to identify and
eliminate discriminatory practices and
policies. In support of its program, the
Board:

(1) Provides sufficient resources to
administer its equal opportunity pro-
gram to ensure efficient and successful
operation;

(2) Provides for the prompt, fair and
impartial processing of complaints in
accordance with this part, and consist-
ent with guidance proffered by the
Commission;

(3) Conducts a continuing campaign
to eradicate every form of prejudice or
discrimination from the Board’s per-
sonnel policies, practices and working
conditions;

(4) Communicates the Board’s equal
employment opportunity policy and
program, and its employment needs to
all sources of job candidates without
regard to race, color, religion, sex, na-
tional origin, age, or physical or men-
tal disability, and solicits their re-
cruitment assistance on a continuing
basis;

(5) Reviews, evaluates and controls
managerial and supervisory perform-
ance in such a manner as to insure a

continuing affirmative application and
vigorous enforcement of the policy of
equal employment opportunity, and
provides orientation, training and ad-
vice to managers and supervisors to as-
sure their understanding and imple-
mentation of the Board’s equal employ-
ment opportunity policy and program;

(6) Takes appropriate disciplinary ac-
tion against employees who engage in
discriminatory practices;

(7) Makes reasonable accommodation
to the religious needs of employees and
applicants for employment when those
accommodations can be made without
undue hardship on the operations of
the Board;

(8) Makes reasonable accommodation
to the known physical or mental limi-
tations of qualified applicants and em-
ployees with disabilities unless the ac-
commodation would impose an undue
hardship on the operations of the
Board;

(9) Reassigns, in accordance with
§ 268.303(f) of this part, nonprobationary
employees who develop physical or
mental limitations that prevent them
from performing the essential func-
tions of their positions even with rea-
sonable accommodation;

(10) Provides recognition to employ-
ees, supervisors, managers and units
demonstrating superior accomplish-
ment in equal employment oppor-
tunity;

(11) Has established a system for peri-
odically evaluating the effectiveness of
the Board’s overall equal employment
opportunity effort;

(12) Provides the maximum feasible
opportunity to employees to enhance
their skills through on-the-job train-
ing, work-study programs and other
training measures so that they may
perform at their highest potential and
advance in accordance with their abili-
ties;

(13) Informs its employees and appli-
cants for employment of the Board’s
affirmative equal opportunity policy
and program, and enlists the coopera-
tion of Board employees and other
proper persons; and

(14) Participates at the community
level with other employers, with
schools and universities and with other
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public and private groups in coopera-
tive action to improve employment op-
portunities and community conditions
that affect employability.

(f) In order to implement its pro-
gram, the Board:

(1) Develops the plans, procedures
and regulations necessary to carry out
its program;

(2) Appraises its human resources
management operations at regular in-
tervals to assure their conformity with
the Board’s program and this part, con-
sistent with guidance proffered by the
Commission;

(3) Assigns equal employment oppor-
tunity responsibilities as appropriate
to the Administrative Governor and
the Staff Director for Management,
and designates an EEO Programs Di-
rector, EEO Counselors, a Federal
Women’s Program Manager, a Hispanic
Program Coordinator and a Disabled
Persons Program Coordinator, and
clerical and administrative support, to
carry out the functions of this part in
all divisions and offices at the Board;

(4) Makes written materials available
to all employees and applicants for em-
ployment informing them of the vari-
ety of equal employment opportunity
programs, and administrative and judi-
cial remedial procedures available to
them, and prominently posts such writ-
ten materials in its human resource
management and EEO offices, and
throughout the workplace;

(5) Ensures that full cooperation is
provided by all Board employees to
EEO Counselors, Board equal employ-
ment opportunity personnel and to in-
vestigators in the processing and reso-
lution of pre-complaint matters and
complaints filed with the Board, and
that cooperation is provided to the
Commission in connection with review
of Board decisions, including granting
the Commission routine access to rel-
evant records of the Board as appro-
priate and consistent with applicable
law, regulations and policies of the
Board; and

(6) Publicizes to all employees and
posts at all times the names, business
telephone numbers and business ad-
dresses of the EEO Counselors, a notice
of the time limits and necessity of con-
tacting an EEO Counselor before filing
a complaint, and the telephone num-

bers and addresses of the Staff Director
for Management, EEO Programs Direc-
tor, Federal Women’s Program Man-
ager, Hispanic Program Coordinator
and Disabled Persons Program Coordi-
nator.

§ 268.203 Complaints of discrimination
covered under this part.

(a) Individual and class complaints of
employment discrimination and retal-
iation prohibited by § 268.202(a) (dis-
crimination on the basis of race, color,
religion, sex and national origin),
§ 268.202(b) (discrimination on the basis
of age when the aggrieved person is at
least 40 years of age), § 268.303(a) (dis-
crimination on the basis of a disabil-
ity), or § 268.202(c) (sex-based wage dis-
crimination) of this part shall be proc-
essed in accordance with this part.
Complaints alleging retaliation prohib-
ited under this part are considered to
be complaints of discrimination for
purposes of this part.

(b) Except as set forth in § 268.304 and
in subpart G of this part, this part ap-
plies to all Board employees and appli-
cants for employment at the Board,
and to all Board personnel policies or
practices affecting Board employees or
applicants for employment at the
Board.

§ 268.204 Pre-complaint processing.

(a) Aggrieved persons who believe
they have been discriminated against
on the basis of race, color, religion,
sex, national origin, age or disability
must consult an EEO Counselor prior
to filing a complaint in order to try to
informally resolve the matter.

(1) An aggrieved person must initiate
contact with an EEO Counselor within
45 days of the date of the matter al-
leged to be discriminatory or, in the
case of a personnel action, within 45
days of the date that the action was
communicated to the aggrieved person.

(2) The Board shall extend the 45-day
time limit in paragraph (a)(1) of this
section when the individual shows that
he or she was not notified of the time
limits and was not otherwise aware of
them, that he or she did not know and
reasonably should not have known that
the discriminatory matter or personnel
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action occurred, that despite due dili-
gence he or she was prevented by cir-
cumstances beyond his or her control
from contacting an EEO Counselor
within the time limits, or for other
reasons considered sufficient by the
Board.

(b) At the initial counseling session,
EEO Counselors must advise individ-
uals in writing of their rights and re-
sponsibilities, including the right to re-
quest a hearing after the investigation
by the Board, the right to file a notice
of intent to sue pursuant to § 268.301(a)
of this part and to file a lawsuit alleg-
ing a violation of the ADEA instead of
an administrative complaint of age dis-
crimination under this part, the duty
to mitigate damages, administrative
and court time frames, and that only
the matter(s) raised in pre-complaint
counseling (or issues like or related to
issues raised in pre-complaint counsel-
ing) may be alleged in a subsequent
complaint filed with the Board. EEO
Counselors must advise individuals of
their duty to keep the Board informed
of their current address, to serve copies
of requests for review by the Commis-
sion on the Board, and to keep the
Commission informed of their current
address in connection with any review
of a Board action. The notice required
by paragraphs (d) and (e) of this section
shall include a notice of the right to
file a class complaint. If the aggrieved
person informs an EEO Counselor that
he or she wishes to file a class com-
plaint, the EEO Counselor shall explain
the class complaint procedures and the
responsibilities of the agent of the
class.

(c) EEO Counselors shall conduct
counseling activities in accordance
with instructions promulgated by the
EEO Programs Director, which shall be
consistent with the counseling guide-
lines contained in the Commission’s
‘‘EEO Management Directives For 29
CFR part 1614’’. When advised that a
complaint has been filed by an ag-
grieved person, the EEO Counselor
shall submit a written report within 15
calendar days to the EEO Programs Di-
rector and to the aggrieved person con-
cerning the issues discussed and ac-
tions taken during counseling.

(d) Unless the aggrieved person
agrees to a longer counseling period

under paragraph (e) of this section, the
EEO Counselor shall conduct the final
interview with the aggrieved person
within 30 days of the date the ag-
grieved person brought the matter to
the EEO Counselor’s attention. If the
matter has not been resolved, the ag-
grieved person shall be informed in
writing by the EEO Counselor, not
later than the 30th day after contact-
ing the EEO Counselor, of the right to
file a discrimination complaint with
the Board. This notice shall inform the
complainant of the right to file a dis-
crimination complaint within 15 cal-
endar days of receipt of the notice, of
the appropriate official with whom to
file a complaint and of the complain-
ant’s duty to assure that the EEO Pro-
grams Director is informed imme-
diately if the complainant retains
counsel or a representative.

(e) Prior to the end of the 30-day pe-
riod, the aggrieved person may agree in
writing with the Board to postpone the
final interview and extend the counsel-
ing period for an additional period of
no more than 60 days. If the matter has
not been resolved before the conclusion
of the agreed extension, the notice de-
scribed in paragraph (d) of this section
shall be issued.

(f) In the event the aggrieved person
believes that he/she has been discrimi-
nated against and agrees to participate
in an established Board alternative dis-
pute resolution procedure, the pre-com-
plaint processing period of this section
will be 90 days. If the matter has not
been resolved before the 90th day, the
notice described in paragraph (d) of
this section shall then be issued.

(g) The EEO Counselor shall not at-
tempt in any way to restrain the ag-
grieved person from filing a complaint.
The EEO Counselor shall not reveal the
identity of an aggrieved person who
consulted the EEO Counselor, except
when authorized to do so by the ag-
grieved person, or until the Board has
received a discrimination complaint
under this part from that person in-
volving the same matter.

§ 268.205 Individual complaints.

(a) A complaint alleging that the
Board discriminated against the com-
plainant must be filed with the Board.
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(b) A complaint must be filed within
15 calendar days of receipt of the notice
required by §§ 268.204 (d), (e) or (f) of
this part.

(c) A complaint must contain a
signed statement from the person
claiming to be aggrieved or that per-
son’s attorney. This statement must be
sufficiently precise to identify the ag-
grieved person and to describe gen-
erally the action(s) or practice(s) that
form the basis of the complaint. The
complaint must also contain a tele-
phone number and address where the
complainant or the complainant’s rep-
resentative can be contacted.

(d) The EEO Programs Director shall
acknowledge receipt of a complaint in
writing and inform the complainant of
the date on which the complaint was
filed. Such acknowledgement shall also
advise the complainant that:

(1) The complainant has the right to
file a request for review with the Com-
mission with regard to the Board’s
final decision or dismissal of all or a
portion of a complaint; and

(2) The Board is required to conduct
a complete and fair investigation of
the complaint within 180 days of the
filing of the complaint unless the par-
ties agree in writing to extend the pe-
riod.

§ 268.206 Dismissals of complaints.
(a) The Board shall dismiss a com-

plaint or a portion of a complaint:
(1) That fails to state a claim under

§§ 268.203 and 268.205(c) of this part, or
states the same claim that is pending
before or has been decided by the Board
or the Commission;

(2) That fails to comply with the ap-
plicable time limits contained in
§§ 268.204, 268.205(b) and 268.305(b) of this
part, unless the Board extends the time
limits in accordance with § 268.604(c) of
this part, or that raises a matter that
has not been brought to the attention
of an EEO Counselor and is not like or
related to a matter that has been
brought to the attention of an EEO
Counselor;

(3) That is the basis of a pending civil
action in a United States District
Court in which the complainant is a
party, provided that at least 180 days
have passed since the filing of the ad-
ministrative complaint, or that was

the basis of a civil action decided by a
United States District Court in which
the complainant was a party;

(4) That is moot or alleges that a pro-
posal to take a personnel action, or
other preliminary step to taking a per-
sonnel action, is discriminatory;

(5) Where the complainant cannot be
located, provided that reasonable ef-
forts have been made to locate the
complainant and the complainant has
not responded within 15 calendar days
to a notice of proposed dismissal sent
to his or her last known address;

(6) Where the Board has provided the
complainant with a written request to
provide relevant information or other-
wise proceed with the complaint, and
the complainant has failed to respond
to the request within 15 calendar days
of its receipt or the complainant’s re-
sponse does not address the Board’s re-
quest, provided that the request in-
cluded a notice of the proposed dismis-
sal. Instead of dismissing for failure to
cooperate, the complaint may be adju-
dicated if sufficient information for
that purpose is available; or

(7) If, prior to the issuance of the no-
tice required by § 268.207(f) of this part,
the complainant refuses within 30 days
of receipt of an offer of settlement to
accept the Board’s offer of full relief
containing a certification from the
Board’s Staff Director for Manage-
ment, the General Counsel or a des-
ignee reporting directly to the Staff
Director for Management or General
Counsel (after consulting with the EEO
Programs Director) that the offer con-
stitutes full relief, provided that the
offer gave notice that failure to accept
would result in dismissal of the com-
plaint. An offer of full relief under this
paragraph (a)(7) is the appropriate re-
lief in § 268.501 of this part.

(b) The Board shall inform the com-
plainant of the right to file a request
for review with the Commission with
regard to the dismissal of the individ-
ual complaint pursuant to § 268.401 of
this part, or to file a civil action. A
copy of EEOC Form 573, notice of Ap-
peal/Petition, shall be attached to the
Board’s decision to dismiss an individ-
ual complaint under this section.
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§ 268.207 Investigation of complaints.

(a) The investigation of individual
complaints shall be conducted by an in-
vestigator appointed by the EEO Pro-
grams Director.

(b) Consistent with guidance prof-
fered by the Commission, the Board,
through the EEO Programs Director,
shall develop a complete and impartial
factual record upon which to make
findings on the matters raised by the
written complaint. The investigator
may use an exchange of letters or
memoranda, interrogatories, investiga-
tions, fact-finding conferences or any
other fact-finding methods that effi-
ciently and thoroughly address the
matters at issue. The EEO Programs
Director may incorporate alterative
dispute resolution techniques into the
investigation in order to promote early
resolution of complaints.

(c) The procedures in paragraphs
(c)(1) through (4) of this section apply
to the investigation of complaints:

(1) The complainant, the Board and
any employee of the Board shall
produce such documentary and testi-
monial evidence as the investigator
deems necessary, consistent with appli-
cable laws, regulations and policies of
the Board.

(2) The investigator may administer
oaths. Statements of witnesses shall be
made under oath or affirmation or,
alteratively, by written statement
under penalty of perjury.

(3) When the complainant, or the
Board or its employees, fail without
good cause shown to respond fully and
in timely fashion to requests for docu-
ments, records, comparative data, sta-
tistics, affidavits or the attendance of
witness(es), the investigator may note
in the investigative record that the
Board when rendering a final decision
should, or the Commission on review
may, in appropriate circumstances:

(i) Draw an adverse inference that
the requested information, or the testi-
mony of the requested witness, would
have reflected unfavorably on the
party refusing to provide the requested
information;

(ii) Consider the matters to which
the requested information or testi-
mony pertains to be established in
favor of the opposing party;

(iii) Exclude other evidence offered
by the party failing to produce the re-
quested information or witness;

(iv) Issue a decision fully or partially
in favor of the opposing party; or

(v) Take such other actions as it
deems appropriate.

(4) If documentary or testimonial
evidence is needed by the investigator,
and such documentary evidence is
known to be contained in the files of
another federal agency, or the testi-
mony of an employee of another federal
agency is needed, the EEO Programs
Director shall, if necessary, contact
the Commission for assistance in ob-
taining such documentary or testi-
monial evidence.

(d) The investigation shall be con-
ducted by an investigator with appro-
priate security clearances.

(e)(1) The Board shall complete its
investigation within 180 days of the
date of the filing of an individual com-
plaint or within the time period con-
tained in the determination of the
Commission on review of a dismissal
pursuant to § 268.206 of this part. By
written agreement within those time
periods, the complainant and the Board
may voluntarily extend the time period
for not more than an additional 90
days. The Board may unilaterally ex-
tend the time period or any period of
extension for not more than 30 days
where it must sanitize an investigative
file that may contain information clas-
sified pursuant to Executive Order No.
12356, or successor orders, as secret in
the interest of national defense or for-
eign policy, provided the Board notifies
the complainant of the extension.

(2) Confidential supervisory informa-
tion, as defined in 12 CFR 261.2(b), and
other confidential information of the
Board may be included in the inves-
tigative file by the investigator, the
EEO Programs Director, or another ap-
propriate officer of the Board, where
such information is relevant to the
complaint. Neither the complainant
nor the complainant’s personal rep-
resentative may make further disclo-
sure of such information, however, ex-
cept in compliance with the Board’s
Rules Regarding Availability of Infor-
mation, 12 CFR part 261, and where ap-
plicable, the Board’s Rules Regarding
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Access to and Review of Personal Infor-
mation in Systems of Records, 12 CFR
part 261a.

(f) Within 180 days from the filing of
the complaint, within the time period
contained in a determination of the
Commission’s Office of Federal Oper-
ations on review of a dismissal, or
within any period of extension provided
for in paragraph (e) of this section, the
Board shall notify the complainant
that the investigation has been com-
pleted, shall provide the complainant
with a copy of the investigative file,
and shall notify the complainant that,
within 30 days of the receipt of the in-
vestigative file, the complainant has
the right to request a hearing before an
administrative judge from the Commis-
sion or may receive an immediate final
decision pursuant to § 268.209 of this
part from the Board. In the absence of
the required notice, the complainant
may request a hearing under § 268.208 of
this part at any time after 180 days has
elapsed from the filing of the com-
plaint.

[59 FR 16098, Apr. 6, 1994, as amended at 61
FR 252, Jan. 4, 1996]

§ 268.208 Hearings.
(a) Requests. When a complainant re-

quests a hearing, the EEO Programs
Director shall request the Commission
to appoint an administrative judge to
conduct a hearing in accordance with
this section. Any hearing will be con-
ducted by an administrative judge or
hearing examiner with appropriate se-
curity clearances. Where the adminis-
trative judge determines that the com-
plainant is raising or intends to pursue
issues like or related to those raised in
the complaint, but which the Board has
not had an opportunity to address, the
administrative judge shall remand any
such issue for counseling in accordance
with § 268.204 of this part or for such
other processing as may be ordered by
the administrative judge.

(b) Discovery. The administrative
judge shall notify the parties of the
right to seek discovery prior to the
hearing and may issue such discovery
orders as are appropriate. Unless the
parties agree in writing concerning the
methods and scope of discovery, the
party seeking discovery shall request
authorization from the administrative

judge prior to commencing discovery.
Both parties are entitled to reasonable
development of evidence on matters
relevant to the issues raised in the
complaint, but the administrative
judge may reasonably limit the quan-
tity and timing of discovery. Evidence
may be developed through interrog-
atories, depositions, and requests for
admissions, stipulations or production
of documents. It shall be grounds for
objection to producing evidence that
the information sought by either party
is irrelevant, overburdensome, repeti-
tious, privileged, or that production
would be unlawful.

(c) Conduct of hearing. The Board
shall provide for the attendance at a
hearing of all Board employees ap-
proved as witnesses by an administra-
tive judge. Attendance at hearings will
be limited to persons determined by
the administrative judge to have direct
knowledge relating to the complaint.
Hearings are part of the investigative
process and are thus closed to the pub-
lic. The administrative judge shall
have the power to regulate the conduct
of a hearing, limit the number of wit-
nesses where testimony would be rep-
etitious, and exclude any person from
the hearing for contumacious conduct
or misbehavior that obstructs the hear-
ing. The administrative judge shall re-
ceive into evidence information or doc-
uments relevant to the complaint.
Rules of evidence shall not be applied
strictly, but the administrative judge
shall exclude irrelevant or repetitious
evidence. The administrative judge or
the Commission may refer to the Dis-
ciplinary Committee of the appropriate
Bar Association any attorney or, upon
reasonable notice and an opportunity
to be heard, suspend or disqualify from
representing complainants or agencies
in hearings raising claims of discrimi-
nation any representative who refuses
to follow the orders of an administra-
tive judge, or who otherwise engages in
improper conduct. The Board in such
circumstances may take whatever ac-
tion it deems appropriate to suspend or
disqualify any such attorney or rep-
resentative from appearing or practic-
ing before the Board.

(d) Evidentiary procedures. The proce-
dures in paragraphs (d) (1) through (3)
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of this section apply to hearings of
complaints:

(1) The complainant, the Board and
any employee of the Board shall
produce such documentary and testi-
monial evidence as the administrative
judge deems necessary, consistent with
applicable laws, regulations and poli-
cies of the Board. If documentary or
testimonial evidence is needed for the
hearing, and such documentary evi-
dence is known to be contained in the
files of another federal agency, or if the
testimony of an employee of another
federal agency is needed, then the ad-
ministrative judge may seek assistance
from appropriate sources in obtaining
such documentary or testimonial evi-
dence for the hearing.

(2) Administrative judges are author-
ized to administer oaths. Statements of
witnesses shall be made under oath or
affirmation or, alternatively, by writ-
ten statement under penalty of per-
jury.

(3) When the complainant, or the
Board or its employees fail without
good cause shown to respond fully and
in timely fashion to requests for docu-
ments, records, comparative data, sta-
tistics, affidavits, or the attendance of
witness(es), the administrative judge
may, in appropriate circumstances:

(i) Draw an adverse inference that
the requested information, or the testi-
mony of the requested witness, would
have reflected unfavorably on the
party refusing to provide the requested
information;

(ii) Consider the matters to which
the requested information or testi-
mony pertains to be established in
favor of the opposing party;

(iii) Exclude other evidence offered
by the party failing to produce the re-
quested information or witness;

(iv) Issue a finding fully or partially
in favor of the opposing party; or

(v) Take such other actions as appro-
priate.

(e) Findings and conclusions without
hearing. (1) If a party believes that
some or all material facts are not in
genuine dispute and there is no genuine
issue as to credibility, the party may,
at least 15 calendar days prior to the
date of the hearing or at such earlier
time as required by the administrative
judge, file a statement with the admin-

istrative judge prior to the hearing set-
ting forth the fact or facts and refer-
ring to the parts of the record relied on
to support the statement. The state-
ment must demonstrate that there is
no genuine issue as to any such mate-
rial fact. The party shall serve the
statement on the opposing party.

(2) The opposing party may file an
opposition within 15 calendar days of
receipt of the statement in paragraph
(e)(1) of this section. The opposition
may refer to the record in the case to
rebut the statement that a fact is not
in dispute or may file an affidavit stat-
ing that the party cannot, for reasons
stated, present facts to oppose the re-
quest. After considering the submis-
sions, the administrative judge may
order that discovery be permitted on
the fact or facts involved, limit the
hearing to the issues remaining in dis-
pute, issue findings and conclusions
without a hearing or make such other
ruling as is appropriate.

(3) If the administrative judge deter-
mines upon his or her own initiative
that some or all facts are not in genu-
ine dispute, he or she may, after giving
notice to the parties and providing
them an opportunity to respond in
writing within 15 calendar days, issue
an order limiting the scope of the hear-
ing or issue findings and conclusions
without holding a hearing.

(f) Record of hearing. The hearing
shall be recorded and the Board shall
arrange and pay for verbatim tran-
scripts. All documents submitted to,
and accepted by, the administrative
judge at the hearing shall be made part
of the record of the hearing. If the
Board submits a document that is ac-
cepted, it shall furnish a copy of the
document to the complainant. If the
complainant submits a document that
is accepted, the administrative judge
shall make the document available to
the Board’s representative for repro-
duction.

(g) Findings and conclusions. Unless
the administrative judge makes a writ-
ten determination that good cause ex-
ists for extending the time for issuing
findings of fact and conclusions of law,
within 180 days of a request for a hear-
ing being received by the Commission,
an administrative judge shall issue
findings of fact and conclusions of law
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on the merits of the complaint, and
shall order appropriate relief where
discrimination is found with regard to
the matter that gave rise to the com-
plaint. The administrative judge shall
send copies of the entire record, includ-
ing the transcript, and the findings and
conclusions to the parties by certified
mail, return receipt requested. Within
60 days of receipt of the findings and
conclusions, the Board may reject or
modify the findings and conclusions or
the relief ordered by the administra-
tive judge and issue a final decision in
accordance with § 268.209 of this part. If
the Board does not, within 60 days of
receipt of the findings and conclusions,
accept, reject or modify the findings
and conclusions of the administrative
judge, then the findings and conclu-
sions of the administrative judge and
the relief ordered shall become the
final decision of the Board and the
Board shall notify the complainant of
the final decision in accordance with
§ 268.209 of this part.

§ 268.209 Final decisions.
(a) The EEO Programs Director shall

notify the Board of Governors when a
complaint is ripe for decision under
this section. At the request of any
member of the Board of Governors
made within 3 business days of such no-
tice, the Board of Governors shall
make the decision on the complaint. If
no such request is made, the Adminis-
trative Governor, or the Staff Director
for Management if he or she is dele-
gated the authority to do so under
§ 268.103(a)(2) of this part, shall make
the decision on the complaint.

(b) The Board shall issue a final deci-
sion:

(1) Within 60 days of receiving notifi-
cation that a complainant has re-
quested an immediate decision in ac-
cordance with § 268.207(f) of this part;

(2) Within 60 days of the end of the
30-day period for the complainant to
request a hearing or an immediate
final decision where the complainant
has not requested either a hearing or a
final decision as provided by § 268.207(f)
of this part;

(3) Within 60 days of receiving the
findings and conclusions of an adminis-
trative judge under § 268.208(g) of this
part;

(4) Within 30 days of receiving the
written recommendation of an admin-
istrative judge to accept or reject the
class complaint pursuant to
§ 268.305(c)(7) of this part;

(5) If it decides to vacate an agree-
ment of resolution upon the selection
of a member of the class pursuant to
§ 268.305(f)(4) of this part;

(6) Within 60 days of receiving find-
ings and recommendations of an ad-
ministrative judge following a class ac-
tion hearing pursuant to the proce-
dures stated under § 268.305(i) of this
part;

(7) Within 90 days of receipt of a writ-
ten claim by a class member pursuant
to § 268.305(k)(3) of this part; or

(8) Within 30 days of receiving the
EEOC decision pursuant to § 268.405(c)
of this part.

(c) The final decision of the Board
shall consist of findings by the Board
on the merits of each issue in the com-
plaint, or following review by the Com-
mission, the reason or reasons for ac-
ceptance, modification or rejection of
each finding in an EEOC decision.
When discrimination is found and indi-
cated in the final decision, appropriate
remedies and relief in accordance with
subpart E of this part will be addressed
in the final decision.

(d) The final decision shall contain
information regarding the right to file
a request for review with the Commis-
sion of final decisions pursuant to
paragraphs (b)(1) through (7) of this
section and the procedures for filing a
request for review with the Commis-
sion, the right to file a civil action in
a United States District Court, includ-
ing the name of the proper defendant in
any such lawsuit, and the applicable
time limits for reviews and lawsuits. A
copy of EEOC Form 573, Notice of Ap-
peal/Petition, shall be attached to the
final decision pursuant to paragraphs
(b)(1) through (7) of this section.

Subpart C—Provisions Applicable
to Particular Complaints

§ 268.301 Age Discrimination in Em-
ployment Act.

(a) As an alterative to filing a com-
plaint of discrimination on the basis of
age under this part, an aggrieved per-
son may file a civil action in a United
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States District Court against the
Board of Governors. The aggrieved per-
son must give notice of his or her in-
tent to file such action with the Com-
mission, with a copy to the Board’s
EEO Programs Director, not less than
30 days prior to filing such civil action.
The notice must be filed in writing
with the Commission: Federal Sector
Programs, Equal Employment Oppor-
tunity Commission, 1801 L Street, NW,
Washington, DC 20507, within 180 days
of the occurrence of the alleged unlaw-
ful practice.

(b) The Commission may exempt a
position from the provisions of the
ADEA if the Commission establishes a
maximum age requirement for the po-
sition on the basis of a determination
that age is a bona fide occupational
qualification necessary to the perform-
ance of the duties of the position. The
Board may adopt a Commission exemp-
tion for inclusion under this section.

(c) When an aggrieved person has
filed a complaint under § 268.205 or
§ 268.305 of this part alleging age dis-
crimination, administrative remedies
will be considered to be exhausted for
purposes of filing, a civil action:

(1) 180 days after the filing of an indi-
vidual complaint if the Board has not
issued a final decision and the com-
plainant has not filed a request for re-
view by the Commission, or 180 days
after the filing of a class complaint if
the Board has not issued a final deci-
sion;

(2) After the issuance of a final deci-
sion under § 268.209 of this part on an
individual or class complaint if the in-
dividual has not filed a request for re-
view with the Commission; or

(3) After the issuance of a final deci-
sion under § 268.209(b)(8) following an
EEOC decision under § 268.405 of this
part, or 180 days after the filing of a re-
quest for review under subpart D of
this part if the Commission has not
issued an EEOC decision.

[59 FR 16098, Apr. 6, 1996, as amended at 61
FR 13079, Mar. 26, 1996]

§ 268.302 Equal Pay Act.
(a) Any employee who believes he or

she has received unequal pay due to
discrimination based on sex may seek
recovery of withheld wages by filing a
complaint of discrimination under sub-

part B of this part, if a complaint of in-
dividual discrimination, or under
§ 268.305 of this part if a class action,
except that civil actions shall be filed
pursuant to paragraph (b) of this sec-
tion.

(b) A complainant, agent of the class
or individual class claimant under this
section may file a civil action against
the Board pursuant to § 268.506 of this
part in a United States District Court
should the complainant, agent of the
class or individual class claimant be-
lieve he or she has been denied equal
pay.

(c) The Board shall preserve any
records that are made in the regular
course of business which relate to the
payment of wages, wage rates, job eval-
uations, job descriptions, merit sys-
tems, seniority systems, description of
practices, or other matters which de-
scribe or explain the basis for payment
of any wage differential to employees
of the opposite sex, and which may be
pertinent to the determination of
whether such differential is based on a
factor other than sex. Such records are
to be kept for at least 3 years.

(d) Wages withheld in violation of
§ 268.202(c) of this part have the status
of unpaid minimum wage or unpaid
overtime compensation.

§ 268.303 Rehabilitation Act.
(a) General policy. The Board shall

give full consideration to the hiring,
placement and advancement of quali-
fied individuals with a disability who
are physically or mentally disabled.
The Board shall be a model employer of
individuals with a disability. The
Board shall not discriminate against
individuals with a disability who are
physically or mentally disabled.

(b) Reasonable accommodation. (1) The
Board shall make reasonable accommo-
dation to the known physical or men-
tal limitations of an employee or appli-
cant for employment who is a qualified
individual with a disability unless the
Board can demonstrate that the ac-
commodation would impose an undue
hardship on its operations.

(2) Reasonable accommodation may
include, but shall not be limited to:

(i) Making facilities readily acces-
sible to and usable by individuals with
a disability; and
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(ii) Job restructuring, part-time or
modified work schedules, acquisition
or modification of equipment or de-
vices, appropriate adjustment or modi-
fication of examinations, the provision
of readers and interpreters, and other
similar actions.

(3) In determining whether, pursuant
to paragraph (b)(1) of this section, an
accommodation would impose an undue
hardship on the operation of the Board,
factors to be considered include:

(i) The overall size of the Board’s op-
erations with respect to the number of
employees, number and type of facili-
ties and size of budget;

(ii) The type of Board operation, in-
cluding the composition and structure
of the Board’s work force; and

(iii) The nature and the cost of the
accommodation.

(c) Employment criteria. (1) The Board
shall not make use of any employment
test or other selection criterion that
screens out or tends to screen out
qualified individuals with a disability
or any class of individuals with a dis-
ability unless:

(i) The test score or other selection
criterion is job-related for the position
in question and consistent with busi-
ness necessity; and

(ii) There are no available alterative
job-related tests that do not screen out
or tend to screen out as many individ-
uals with a disability.

(2) The Board shall select and admin-
ister tests concerning employment so
as to insure that, when administered to
an employee or applicant for employ-
ment who has a disability that impairs
sensory, manual, or speaking skills,
the test results accurately reflect the
employee’s or applicant’s ability to
perform the position or type of position
in question rather than reflecting the
employee’s or applicant’s impaired sen-
sory, manual, or speaking skill (except
where those skills are the factors that
the test purports to measure).

(d) Pre-employment inquiries. (1) Ex-
cept as provided in paragraphs (d)(2)
and (3) of this section, the Board shall
not conduct a pre-employment medical
examination and shall not make pre-
employment inquiry of an applicant as
to whether the applicant is an individ-
ual with a disability or as to the na-
ture or severity of a disability. The

Board may, however, make pre-em-
ployment inquiry into an applicant’s
ability to meet the essential functions
of the job, or the medical qualification
requirements if applicable, with or
without reasonable accommodation, of
the position in question, i.e., the mini-
mum abilities necessary for safe and
efficient performance of the duties of
the position in question.

(2) Nothing in this section shall pro-
hibit the Board from conditioning an
offer of employment on the results of a
medical examination conducted prior
to the employee’s entrance on duty,
provided that:

(i) All entering employees are sub-
jected to such an examination regard-
less of disability or when the pre-em-
ployment medical questionnaire used
for positions that do not routinely re-
quire medical examination indicates a
condition for which further examina-
tion is required because of the job-re-
lated nature of the condition; and

(ii) The results of such an examina-
tion are used only in accordance with
the requirements of this part.

(3) Nothing in this section shall be
construed to prohibit the gathering of
pre-employment medical information
for the purpose of hiring individuals
with a disability.

(4) To enable and evaluate affirma-
tive action to hire, place or advance in-
dividuals with a disability, the Board
may invite employees and applicants
for employment to indicate whether
and to what extent they are disabled,
if:

(i) The Board states clearly on any
written questionnaire used for this pur-
pose or makes clear orally if no written
questionnaire is used, that the infor-
mation requested is intended for use
solely in conjunction with affirmative
action; and

(ii) The Board states clearly that the
information is being requested on a
voluntary basis, that refusal to provide
it will not subject the employee or ap-
plicant for employment to any adverse
treatment, and that it will be used
only in accordance with this part.

(5) Information obtained in accord-
ance with this section as to the medi-
cal condition or history of the em-
ployee or applicant for employment
shall be kept confidential except that:
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(i) Managers, selecting officials, and
others involved in the selection process
or responsible for affirmative action
may be informed that the employee or
applicant for employment is an indi-
vidual with a disability;

(ii) Supervisors and managers may be
informed regarding necessary accom-
modations;

(iii) First aid and safety personnel
may be informed, where appropriate, if
the condition might require emergency
treatment;

(iv) Government officials investigat-
ing compliance with laws, regulations,
and instructions relevant to equal em-
ployment opportunity and affirmative
action for individuals with a disability
shall be provided information upon re-
quest; and

(v) Statistics generated from infor-
mation obtained may be used to man-
age, evaluate, and report on equal em-
ployment opportunity and affirmative
action programs.

(e) Physical access to buildings. (1) The
Board shall not discriminate against
employees or applicants for employ-
ment who are qualified individuals
with a disability due to the inacces-
sibility of its facility.

(2) It shall be the policy of the Board
to comply with the provisions of the
Rehabilitation Act, the Architectural
Barriers Act of 1968 (42 U.S.C. 4151 et
seq.) and the Americans With Disabil-
ities Act of 1990 (42 U.S.C. 12183 and
12204).

(f) Reassignment. When a non-
probationary employee becomes unable
to perform the essential functions of
his or her position even with reason-
able accommodation due to a disabil-
ity, the Board shall offer to reassign
the individual to a funded vacant posi-
tion at the same grade level, the essen-
tial functions of which the employee
would be able to perform with reason-
able accommodation if necessary un-
less the reassignment would impose an
undue hardship on the operation of the
Board. In the absence of a position at
the same grade level, an offer of reas-
signment to a vacant position at the
highest available grade level below the
employee’s current grade level shall be
made, but availability of such a va-
cancy shall not affect the employee’s
entitlement, if any, to disability re-

tirement pursuant to any retirement
plan in which the employee is enrolled.
If the Board has already posted a no-
tice or announcement seeking applica-
tions for a specific vacant position at
the time the Board has determined
that the nonprobationary employee is
unable to perform the essential func-
tions of his or her position even with
reasonable accommodation, then the
Board does not have an obligation
under this section to offer to reassign
the individual to that position, but the
Board shall consider the individual on
an equal basis with those who applied
for the position.

(g) Exclusion from definition of ‘‘indi-
vidual with a disability’’—(1) Illegal use
of drugs. (i) The term ‘‘individual with
a disability’’ shall not include an indi-
vidual who is currently engaging in the
illegal use of drugs, when the Board
acts on the basis of such use. The term
‘‘drug’’ means a controlled substance,
as defined in Schedules I through V of
Section 202 of the Controlled Sub-
stances Act (21 U.S.C. 812). The term
‘‘illegal use of drugs’’ means the use of
drugs, the possession or distribution of
which is unlawful under the Controlled
Substances Act, but does not include
the use of a drug taken under super-
vision by a licensed health care profes-
sional, or other uses authorized by the
Controlled Substances Act or other
provisions of federal law. This exclu-
sion, however, does not exclude an indi-
vidual with a disability who:

(A) Has successfully completed a su-
pervised drug rehabilitation program
and is no longer engaging in the illegal
use of drugs, or has otherwise been re-
habilitated successfully and is no
longer engaging in such use;

(B) Is participating in a supervised
rehabilitation program and is no longer
engaging in such use; or

(C) Is erroneously regarded as engag-
ing in such use, but is not engaging in
such use.

(ii) Except that the Board may adopt
and administer reasonable policies or
procedures, including but not limited
to drug testing, designed to ensure that
an individual described in paragraphs
(g)(1)(i) (A) and (B) of this section is no
longer engaging in the illegal use of
drugs.
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(2) Alcoholism. The term ‘‘individual
with a disability’’ does not include an
employee who is an alcoholic whose
current use of alcohol prevents the em-
ployee from performing the duties of
his or her job, or whose employment by
reason of such current alcohol use,
would constitute a direct threat to the
property or safety of others. In this re-
gard, alcoholics shall meet the same
performance and conduct standards to
which all other Board employees must
satisfy, even if an unsatisfactory per-
formance is related to the alcoholism
of the employee.

(3) Infectious and communicable dis-
eases. If an individual with a disability
has one of the listed diseases as deter-
mined by the Secretary of Health and
Human Services under the Americans
with Disabilities Act (42 U.S.C.
12113(d)(1)) and works in or applies for
a position at the Board in food han-
dling, the Board will seek reasonable
accommodation under paragraph (b) of
this section to eliminate the risk of
transmitting the disease through the
handling of food. If the individual with
a disability is a nonprobationary em-
ployee and a reasonable accommoda-
tion cannot be made, the provisions
contained in paragraph (f) of this sec-
tion shall apply.

§ 268.304 Employment of noncitizens.
(a) Definitions. The definitions con-

tained in this paragraph (a) shall apply
only to this section.

(1) Intending citizen means a citizen
or national of the United States, or a
noncitizen who:

(i) Is a protected individual as de-
fined in 8 U.S.C. 1324b(a)(3); and

(ii) Has evidenced an intention to be-
come a United States citizen.

(2) Noncitizen means any person who
is not a citizen of the United States.

(3) Sensitive information means:
(i) (A) Information that is classified

for national security purposes under
Executive Order No. 12356 (3 CFR, 1982
Comp., p. 166), including any amend-
ments or superseding orders that the
President of the United States may
issue from time to time;

(B) Information that consists of con-
fidential supervisory information of
the Board, as defined in 12 CFR 261.2(b);
or

(C) Information the disclosure or pre-
mature disclosure of which to unau-
thorized persons may be reasonably
likely to impair the formulation or im-
plementation of monetary policy, or
cause unnecessary or unwarranted dis-
turbances in securities or other finan-
cial markets, such that access to such
information must be limited to persons
who are loyal to the United States.

(ii) For purposes of paragraph
(a)(3)(i)(C) of this section, information
may not be deemed sensitive informa-
tion merely because it would be ex-
empt from disclosure under the Free-
dom of Information Act (5 U.S.C. 552)
but sensitive information must be in-
formation the unauthorized disclosure
or premature disclosure of which may
be reasonably likely to impair impor-
tant functions or operations of the
Board.

(4) Sensitive position means any posi-
tion of employment in which the em-
ployee will be required to have access
to sensitive information.

(b) Prohibitions—(1) Unauthorized
aliens. The Board shall not hire any
person unless that person is able to
satisfy the requirements of Section 101
of the Immigration Reform and Control
Act of 1986.

(2) Employment in sensitive positions.
The Board shall not hire any person to
a sensitive position unless such person
is a citizen of the United States or, if
a noncitizen, is an intending citizen.

(3) Preference. Consistent with the
Immigration Reform and Control Act
of 1986, and other applicable law, appli-
cants for employment at the Board
who are citizens of the United States
shall be preferred over equally quali-
fied applicants who are not United
States citizens.

(c) Exception. The prohibition of para-
graph (b)(2) of this section does not
apply to hiring for positions for which
a security clearance is required under
Executive Order No. 10450, including
any subsequent amendments or super-
seding orders that the President of the
United States may issue from time to
time, where the noncitizen either has
or can obtain the necessary security
clearance. Any offer of employment au-
thorized by this paragraph (c) shall be
contingent upon receipt of the required

VerDate 12<MAR>98 11:01 Mar 17, 1998 Jkt 179039 PO 00000 Frm 00750 Fmt 8010 Sfmt 8010 Y:\SGML\179039.TXT 179039-3



755

Federal Reserve System § 268.305

security clearance in the manner pre-
scribed by law.

(d) Applicability. This section applies
to employment in all positions at the
Board and to employment by Federal
Reserve Banks of examiners who must
be appointed, or selected and approved
by the Board pursuant to 12 U.S.C. 325,
326, 338, or 625.

[59 FR 16098, Apr. 6, 1994, as amended at 61
FR 252, Jan. 4, 1996]

§ 268.305 Class complaints.

(a) Pre-complaint processing. An em-
ployee or applicant for employment
who wishes to file a class complaint
must seek counseling and be counseled
in accordance with the procedures
under § 268.204 of this part.

(b) Filing and presentation of a class
complaint. (1) A class complaint must
be signed by the agent of the class or
representative, and must identify the
personnel policy or practice adversely
affecting the class as well as the spe-
cific action or matter affecting the
agent of the class.

(2) The complaint must be filed with
the Board not later than 15 calendar
days after the agent of the class re-
ceives a notice from the EEO Counselor
of the right to file a class complaint.

(3) The complaint shall be processed
promptly by the Board, and the parties
shall cooperate and shall proceed at all
times without undue delay.

(c) Acceptance or dismissal. (1) Within
30 days of the Board’s receipt of a class
complaint, the Board shall designate a
representative who shall monitor the
class complaint on behalf of the Board
and who shall be one of the individuals
referenced in § 268.202(f)(3) of this part,
and forward the class complaint, along
with a copy of the EEO Counselor’s re-
port and any other information per-
taining to timeliness or other relevant
circumstances related to the class
complaint, to the Commission’s Office
of Federal Operations. The Commission
shall assign the class complaint to an
administrative judge or complaints ex-
aminer who shall, if required, have a
proper security clearance. The admin-
istrative judge may require the agent
of the class or the Board to submit ad-
ditional information relevant to the
complaint.

(2) The administrative judge may
recommend that the Board dismiss the
class complaint, or any portion, for
any of the reasons listed in § 268.206 of
this part, or because it does not meet
the prerequisites of a class complaint
under § 268.102(g) of this part.

(3) If an allegation of discrimination
in the class complaint is not included
in the EEO Counselor’s report, the ad-
ministrative judge shall afford the
agent of the class 15 calendar days to
state whether the matter was discussed
with the EEO Counselor and, if not, ex-
plain why it was not discussed. If the
explanation is not satisfactory, the ad-
ministrative judge shall recommend
that the Board dismiss the allegation
under § 268.206 of this part. If the expla-
nation is satisfactory, the administra-
tive judge shall refer the allegation to
the Board for further counseling by an
EEO Counselor with the agent of the
class. After counseling, the allegation
shall be consolidated with the class
complaint.

(4) If an allegation of discrimination
in the class complaint lacks specificity
and detail, the administrative judge
shall afford the agent of the class 15
calendar days to provide specific and
detailed information. The administra-
tive judge shall recommend that the
Board dismiss the class complaint if
the agent of the class fails to provide
such information within the specified
time period. If the information pro-
vided contains new allegations outside
the scope of the complaint, the admin-
istrative judge shall advise the agent of
the class how to proceed on an individ-
ual or class basis concerning these alle-
gations.

(5) The administrative judge shall
recommend that the Board extend the
time limits for filing a class complaint
and for consulting with an EEO Coun-
selor in accordance with the time limit
extension provisions contained in
§§ 268.204(a)(2) and 268.604 of this part.

(6) When appropriate, the administra-
tive judge may recommend that a class
be divided into subclasses and that
each subclass be treated as a class, and
the provisions of this section shall then
be construed and applied accordingly.

(7) The administrative judge’s writ-
ten recommendation to the Board on
whether to accept or dismiss a class
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complaint and the complaint file shall
be transmitted to the Board, and noti-
fication of that transmittal shall be
sent to the agent of the class. The ad-
ministrative judge’s recommendation
to accept or dismiss shall become the
Board’s decision unless the Board ac-
cepts, rejects or modifies the rec-
ommended decision within 30 days of
the receipt of the recommended deci-
sion and complaint file pursuant to
§ 268.209 of this part. The Board shall
notify the agent of the class by cer-
tified mail, return receipt requested,
and the administrative judge of its de-
cision to accept or dismiss a class com-
plaint. At the same time, the Board
shall forward to the agent of the class
copies of the administrative judge’s
recommendation and the complaint
file. The dismissal of a class complaint
shall inform the agent of the class ei-
ther that the class complaint is being
filed on that date as an individual com-
plaint of discrimination and will be
processed under subpart B of this part,
or that the class complaint is also dis-
missed as an individual complaint in
accordance with § 268.206 of this part. In
addition, it shall inform the agent of
the class of the right to file a request
for review of the dismissal of the class
complaint with the Commission pursu-
ant to § 268.401 of this part, or to file a
civil action. A copy of EEOC Form 573,
notice of Appeal/Petition, shall be at-
tached to the Board’s decision to dis-
miss a class complaint pursuant to
§ 268.209(b)(4) of this part.

(d) Notification. (1) Within 15 calendar
days of accepting a class complaint,
the Board shall use reasonable means,
such as delivery, mailing to last known
address or distribution, to notify all
class members of the acceptance of the
class complaint.

(2) Such notice shall contain:
(i) The date of acceptance of the class

complaint by the Board;
(ii) A description of the issues ac-

cepted as part of the class complaint;
(iii) An explanation of the binding

nature of the Board’s dismissal, final
decision or resolution of the class com-
plaint on class members; and

(iv) The name, address and telephone
number of the agent of the class or, if
represented, the representative.

(e) Obtaining evidence concerning the
complaint. (1) Upon the acceptance of a
class complaint by the Board, the ad-
ministrative judge shall notify the
agent of the class and the Board’s rep-
resentative of the time period that will
be allowed both parties to prepare their
case. This time period will include at
least 60 days and may be extended by
the administrative judge upon the re-
quest of either party. Both parties are
entitled to reasonable development of
evidence on matters relevant to the
issues raised in the class complaint.
Evidence may be developed through in-
terrogatories, depositions, and requests
for admissions, stipulations or produc-
tion of documents. It shall be grounds
for objection to producing evidence
that the information sought by either
party is irrelevant, overburdensome,
repetitious, privileged, or that produc-
tion would be unlawful.

(2) If mutual cooperation fails, either
party may request the administrative
judge to rule on a request to develop
evidence. If a party fails without good
cause shown to respond fully and in
timely fashion to a request made or ap-
proved by the administrative judge for
documents, records, comparative data,
statistics or affidavits, and the infor-
mation is solely in the control of one
party, such failure may, in appropriate
circumstances, cause the administra-
tive judge:

(i) To draw an adverse inference that
the requested information would have
reflected unfavorably on the party re-
fusing to provide the requested infor-
mation;

(ii) To consider the matters to which
the requested information pertains to
be established in favor of the opposing
party;

(iii) To exclude other evidence of-
fered by the party failing to produce
the requested information;

(iv) To recommend that a decision be
entered in favor of the opposing party;
or

(v) To take such other actions as the
administrative judge deems appro-
priate.

(3) During the period for development
of evidence, the administrative judge
may, in his or her discretion, direct
that an investigation of facts relevant
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to the class complaint or any portion
be conducted.

(4) Both parties shall furnish to the
administrative judge copies of all ma-
terials that they wish to be examined
and such other material as may be re-
quested.

(f) Opportunity for resolution of the
class complaint. (1) The administrative
judge shall furnish the agent of the
class and the Board’s representative a
copy of all materials obtained concern-
ing the class complaint and provide op-
portunity for the agent of the class to
discuss the materials with the Board’s
representative and to attempt resolu-
tion of the class complaint.

(2) The class complaint may be re-
solved by agreement of the Board and
the agent of the class at any time as
long as the agreement is fair and rea-
sonable.

(3) If the class complaint is resolved,
the terms of the resolution shall be re-
duced to writing and signed by the
agent of the class and the Board.

(4) Notice of the agreement of resolu-
tion shall be given to all class members
in the same manner as notification of
the acceptance of the class complaint
and shall state the relief, if any, to be
granted by the Board. An agreement of
resolution shall bind all members of
the class. Within 30 days of the date of
the notice of the agreement of resolu-
tion, any member of the class may pe-
tition the Commission to vacate the
agreement of resolution because it ben-
efits only the agent of the class or is
otherwise not fair and reasonable. Such
a petition will be processed in accord-
ance with paragraph (c) of this section
and if the administrative judge finds
that the agreement of resolution is not
fair and reasonable, he or she shall rec-
ommend that the agreement of resolu-
tion be vacated and that the original
agent of the class be replaced by the
petitioner or some other class member
who is eligible to be the agent of the
class during further processing of the
class complaint. The Board may deter-
mine, with respect to the petition, that
the agreement of resolution is not fair
and reasonable, which vacates any
agreement between the former agent of
the class and the Board. The Board’s
decision to vacate the agreement of
resolution shall be communicated to

the former agent of the class and to the
petitioner, and shall inform them of
their right to file a request for review
with the Commission under § 268.401 of
this part. A copy of EEOC Form 573,
notice of Appeal/Petition, shall be at-
tached to the Board’s decision pursu-
ant to § 268.209(b)(5) of this part.

(g) Hearing. On expiration of the pe-
riod allowed for preparation of the
case, the administrative judge shall set
a date for a hearing. The hearing shall
be conducted in accordance with
§§ 268.208(a) through (f) of this part.

(h) Report of findings and recommenda-
tions. (1) The administrative judge
shall transmit to the Board a report of
findings and recommendations on the
class complaint, including a rec-
ommended decision, systemic relief for
the class and any individual relief,
where appropriate, with regard to the
personnel policy or practice that gave
rise to the class complaint.

(2) If the administrative judge finds
no class relief appropriate, he or she
shall determine if a finding of individ-
ual discrimination is warranted and, if
so, shall recommend appropriate relief.

(3) The administrative judge shall no-
tify the Board of the date on which the
report of findings and recommenda-
tions was forwarded to the Board.

(i) Board decision. (1) Within 60 days
of receipt of the report of findings and
recommendations issued under
§ 268.305(h) of this part, the Board shall
issue a final decision pursuant to
§ 268.209 of this part, which shall ac-
cept, reject, or modify the findings and
recommendations of the administra-
tive judge.

(2) The final decision of the Board
shall be in writing and shall be trans-
mitted to the agent of the class by cer-
tified mail, return receipt requested,
along with a copy of the report of find-
ings and recommendations of the ad-
ministrative judge.

(3) When the Board’s final decision is
to reject or modify the findings and
recommendations of the administra-
tive judge, the Board’s final decision
shall contain specific reasons for the
Board’s final decision.

(4) If the Board has not issued a final
decision within 60 days of its receipt of
the administrative judge’s report of
findings and recommendations, those
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findings and recommendations of the
administrative judge shall become the
Board’s final decision. The Board shall
transmit the final decision to the agent
of the class within 5 calendar days of
the expiration of the 60-day period.

(5) The final decision of the Board
shall require any relief authorized by
law and determined to be necessary or
desirable to resolve the issue of dis-
crimination.

(6) The final decision of the Board
shall, subject to subpart E of this part,
be binding on all members of the class
and the Board.

(7) The final decision shall inform the
class agent of the right to seek review
by the Commission, or to file a civil ac-
tion, in accordance with subpart E of
this part, and of the applicable time
limits.

(j) Notification of decision. The Board
shall notify class members of the
Board’s final decision and relief award-
ed, if any, through the same media em-
ployed to give notice of the existence
of the class complaint. The notice,
where appropriate, shall include infor-
mation concerning the rights of class
members to seek individual relief, and
of the procedures to be followed. Notice
shall be given by the Board within 10
calendar days of the transmittal of the
final decision to the agent of the class.

(k) Relief for individual class members.
(1) When the Board finds class discrimi-
nation, the Board shall eliminate or
modify the personnel policy or practice
out of which the complaint arose and
provide individual relief, including an
award of attorney’s fees and costs, to
the agent of the class in accordance
with § 268.501(e) of this part.

(2) When class-wide discrimination is
not found, but it is found that the
agent of the class is a victim of dis-
crimination, § 268.501 of this part shall
apply. The Board shall also, within 60
days of the issuance of its final deci-
sion finding no class-wide discrimina-
tion, issue the acknowledgement of re-
ceipt of an individual complaint as re-
quired by § 268.205(d) of this part and
process in accordance with the provi-
sions of subpart B of this part, each in-
dividual complaint that was subsumed
into the class complaint.

(3) When class-wide discrimination is
found in a final decision of the Board,

and a class member believes that he or
she is entitled to individual relief, the
class member may file a written claim
with the Board’s EEO Programs Direc-
tor within 30 days of receipt of notifi-
cation by the Board of its final deci-
sion. The claim must include a specific,
detailed showing that the claimant is a
class member who was affected by a
personnel action or matter resulting
from the discriminatory personnel pol-
icy or practice, and that this discrimi-
natory action took place within the pe-
riod of time for which the Board found
class-wide discrimination in its final
decision. The period of time for which
the Board finds class-wide discrimina-
tion shall begin not more than 45 days
prior to the initial contact by the
agent of the class with the EEO Coun-
selor and shall end not later than the
date when the Board eliminates the
personnel policy or practice found to be
discriminatory in the Board’s final de-
cision. The Board shall issue a final de-
cision on each such claim within 90
days of filing. Such decision must in-
clude a notice of the right to file a re-
quest for review with the Commission
or a civil action in accordance with
subpart E of this part and the applica-
ble time limits. A copy of EEOC Form
573, notice of Appeal/Petition, shall be
attached to the Board’s decision pursu-
ant to § 268.209(b)(7) of this part.

[59 FR 16098, Apr. 6, 1996, as amended at 61
FR 13079, Mar. 26, 1996]

Subpart D—Review by the Equal
Employment Opportunity
Commission

§ 268.401 Review by the Equal Employ-
ment Opportunity Commission.

(a) An individual complainant may
file a request for review with the Com-
mission of a final decision issued by
the Board under § 268.209 of this part, or
a dismissal by the Board of all or a por-
tion of an individual complaint under
§ 268.206 of this part.

(b) An agent of the class may file a
request for review with the Commis-
sion of a dismissal of all or a portion of
a class complaint rendered by the
Board under § 268.305(c) of this part, or
a final decision of the Board accepting
or rejecting all or a portion of a report
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of findings and recommendations of an
administrative judge with regard to a
class complaint pursuant to § 268.305(i)
of this part. A class member may file a
request for review with the Commis-
sion of a final decision by the Board on
a claim for individual relief under a
class complaint pursuant to § 268.305(k)
of this part. Both an agent of the class
and a class member may file a request
for review with the Commission of a
final decision of the Board on a peti-
tion pursuant to § 268.305(f)(4) of this
part.

(c) A complainant, agent of the class
or individual class claimant may file a
request for review with the Commis-
sion of the Board’s alleged noncompli-
ance with a settlement agreement or
final decision in accordance with
§ 268.504 of this part.

§ 268.402 Time limits for review by the
Equal Employment Opportunity
Commission.

(a) Any dismissal of a complaint or a
portion of a complaint, or any final de-
cision of the Board, as set forth in
paragraphs (b)(1) through (7) of § 268.209
of this part, may be reviewed by the
Commission if a request for review is
filed with the Commission within 30
days of the complainant’s receipt of
the dismissal or final decision. In the
case of class complaints, any final deci-
sion of the Board received by an agent
of the class, petitioner or any individ-
ual class claimant may be reviewed by
the Commission if a request for review
is filed with the Commission within 30
days of its receipt. Where a complain-
ant has notified the EEO Programs Di-
rector of alleged noncompliance with a
settlement agreement in accordance
with § 268.504 of this part, the complain-
ant may file a request for review with
the Commission within 35 days after
notification to the EEO Programs Di-
rector under § 268.504(a) of this part of
such noncompliance, but the complain-
ant must file a request for review with-
in 30 days of receipt of the Board’s de-
termination.

(b) If the complainant is represented
by an attorney of record, then the 30
day time period provided in paragraph
(a) of this section within which to file
a request for review shall be calculated
from the receipt of the notification re-

quired under § 268.504(a) of this part by
the attorney. In all other instances,
the time within which to file a request
for review with the Commission shall
be calculated from the receipt of the
notification required under § 268.504(a)
of this part by the complainant.

§ 268.403 How to seek review.

(a) The complainant must file a re-
quest for review with the Commission
by sending EEOC Form 573, notice of
Appeal/Petition, to the Director, Office
of Federal Operations, Equal Employ-
ment Opportunity Commission, P.O.
Box 19848, Washington, DC 20036, or by
personal delivery or facsimile. The
complainant should indicate what mat-
ters he or she is requesting the Com-
mission to review.

(b) The complainant shall furnish a
copy of the request for review to the
Board’s EEO Programs Director at the
same time that he or she files the re-
quest for review with the Commission.
In or attached to the request for review
by the Commission, the complainant
must certify the date and method by
which service was made on the Board.

(c) If a complainant does not file a
request for review with the Commis-
sion within the time limits of this sub-
part D, the request for review shall be
untimely and shall be dismissed by the
Commission.

(d) Any statement or brief in support
of the request for review must be sub-
mitted to the Director, Office of Fed-
eral Operations, Equal Employment
Opportunity Commission, and to the
Board within 30 days of the filing of the
request for review. Following receipt of
the request for review, and any brief in
support of the request for review, the
Director, Office of Federal Operations,
Equal Employment Opportunity Com-
mission, shall request the complaint
file from the Board. The Board shall
submit the complaint file and any
Board statement or brief in opposition
to the request for review to the Direc-
tor, Office of Federal Operations, Equal
Employment Opportunity Commission,
within 30 days of receipt of the Com-
mission’s request for the complaint
file. A copy of the Board’s statement or
brief shall be served on the complain-
ant at the same time.
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§ 268.404 Procedure on review.
(a) The Commission’s Office of Fed-

eral Operations shall review the com-
plaint file and all written statements
and briefs from either party. The Com-
mission may supplement the record by
an exchange of letters or memoranda,
investigation, remand to the Board or
other procedures.

(b) If the Commission’s Office of Fed-
eral Operations requests information
from one or both of the parties to sup-
plement the record, each party provid-
ing information shall send a copy of
the information submitted to the Com-
mission to the other party.

§ 268.405 Decisions on review.
(a) The Commission’s Office of Fed-

eral Operations shall issue a written
decision (the EEOC decision) setting
forth its reasons for the decision. The
Commission shall dismiss requests for
review in accordance with §§ 268.206,
268.403(c) and 268.507 of this part. The
EEOC decision shall be based on the
preponderance of the evidence. If the
EEOC decision contains a finding of
discrimination, appropriate rem-
edy(ies) shall be included and, where
appropriate, the entitlement to inter-
est, attorney’s fees or costs shall be in-
dicated. The EEOC decision shall re-
flect the date of its issuance, inform
the complainant of his or her civil ac-
tion rights, and be transmitted to the
complainant and to the Board by cer-
tified mail, return receipt requested.

(b) The EEOC decision issued under
paragraph (a) of this section is final,
subject to paragraph (c) of this section,
within the meaning of § 268.406(d) of
this part unless:

(1) Either party files a timely request
for reconsideration pursuant to § 268.406
of this part; or

(2) The Commission on its own mo-
tion reconsiders the case.

(c) The Board, within 30 days of re-
ceiving the EEOC decision, shall issue
a final decision pursuant to § 268.209 of
this part based upon the EEOC deci-
sion.

§ 268.406 Reconsideration.
(a) Within a reasonable period of

time, the Commission may, in its dis-
cretion, reconsider an EEOC decision
issued under § 268.405(a) of this part,

notwithstanding any other provisions
of this part.

(b) A party may request reconsider-
ation of an EEOC decision issued under
§ 268.405(a) of this part provided that
such request is made within 30 days of
receipt of an EEOC decision or within
20 days of receipt of another party’s
timely request for reconsideration.
Such request, along with any support-
ing statement or brief, shall be submit-
ted to the Commission’s Office of Re-
view and Appeals, and to all parties
with proof of such submission. All
other parties shall have 20 days from
the date of service in which to submit
to all other parties, with proof of sub-
mission, any statement or brief in op-
position to the request.

(c) The request for reconsideration or
the statement or brief in support of the
request shall contain arguments or evi-
dence which tend to establish that:

(1) New and material evidence is
available that was not readily avail-
able when the EEOC decision was
issued;

(2) The EEOC decision involved an er-
roneous interpretation of law, regula-
tion or material fact, or misapplication
of established policy; or

(3) The EEOC decision is of such ex-
ceptional nature as to have substantial
precedential implications.

(d) A decision on a request for recon-
sideration by either party is final and
there shall be no further right by ei-
ther party to request reconsideration
of an EEOC decision.

Subpart E—Remedies,
Enforcement and Civil Actions

§ 268.501 Remedies and relief.
(a) General procedures. When the

Board finds discrimination when
issuing its final decision pursuant to
§ 268.209 of this part, the Board shall
consider the following elements in pro-
viding full relief to complainants:

(1) Notification to all employees of
the Board of their right to be free of
unlawful discrimination and assurance
that the particular types of discrimina-
tion found will not recur;

(2) Commitment that corrective, cu-
rative or preventive action will be
taken, or measures adopted, to ensure
that violations of law and this part
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similar to those found unlawful will
not recur;

(3) An unconditional offer to each
identified victim of discrimination of
placement in the position the person
would have occupied but for the dis-
crimination suffered by that person, or
a substantially equivalent position;

(4) Payment to each identified victim
of discrimination on a make whole
basis for any loss of earnings the per-
son may have suffered as a result of the
discrimination; and

(5) Commitment that the Board shall
cease from engaging in the specific un-
lawful employment practice found in
the case.

(b) Relief for an applicant. (1) (i) When
it is determined in a final decision that
an applicant for employment has been
discriminated against, the Board shall
offer the applicant for employment the
position that the applicant for employ-
ment would have occupied absent dis-
crimination or, if justified by the cir-
cumstances, a substantially equivalent
position unless clear and convincing
evidence indicates that the applicant
for employment would not have been
selected even absent the discrimina-
tion. The offer to the applicant for em-
ployment shall be made in writing. The
applicant for employment shall have 15
days from receipt of the offer within
which to accept or decline the offer.
Failure to accept the offer within the
15-day period will be considered a dec-
lination of the offer, unless the appli-
cant for employment can show that
circumstances beyond his or her con-
trol prevented a response within the
time limit.

(ii) If the offer is accepted, appoint-
ment shall be retroactive to the date
the applicant for employment would
have been hired. Back pay, computed
in the manner prescribed in 5 CFR
550.805 shall be awarded from the date
the applicant for employment would
have entered on duty until the date the
applicant for employment actually en-
ters on duty unless clear and convinc-
ing evidence indicates that the appli-
cant would not have been selected even
absent discrimination. Interest on back
pay shall be included in the back pay
computation where sovereign immu-
nity has been waived. An applicant for
employment shall be deemed to have

performed service at the Board during
such period for all purposes except for
meeting service requirements for com-
pletion of a required probationary pe-
riod.

(iii) If the offer of employment is de-
clined, the Board shall award the appli-
cant for employment a sum equal to
the back pay he or she would have re-
ceived, computed in the manner pre-
scribed in 5 CFR 550.805 from the date
he or she would have been appointed
until the date the offer was declined,
subject to the limitation of paragraph
(b)(3) of this section. Interest on back
pay shall be included in the back pay
computation. The Board shall inform
the applicant for employment, in its
offer of employment, of the right to
this award in the event the offer of em-
ployment is declined.

(2) When it is determined in a final
decision that discrimination existed at
the time the applicant for employment
was considered for employment but
also by clear and convincing evidence
that the applicant would not have been
hired even absent discrimination, the
Board shall nevertheless take all steps
necessary to eliminate the discrimina-
tory practice and ensure it does not
recur.

(3) Back pay under this paragraph (b)
for complaints under Title VII or the
Rehabilitation Act may not extend
from a date earlier than two years
prior to the date on which the com-
plaint was initially filed by the appli-
cant for employment.

(c) Relief for an employee. When it is
determined in a final decision that an
employee of the Board was discrimi-
nated against, the Board shall provide
relief, which shall include, but need not
be limited to, one or more of the fol-
lowing actions:

(1) Nondiscriminatory placement,
with back pay computed in the manner
prescribed in 5 CFR 550.805 unless clear
and convincing evidence contained in
the record demonstrates that the per-
sonnel action would have been taken
even absent the discrimination. Inter-
est on back pay shall be included in the
back pay computation where sovereign
immunity has been waived. The back
pay liability under Title VII or the Re-
habilitation Act is limited to the two

VerDate 12<MAR>98 11:01 Mar 17, 1998 Jkt 179039 PO 00000 Frm 00757 Fmt 8010 Sfmt 8010 Y:\SGML\179039.TXT 179039-3



762

12 CFR Ch. II (1–1–98 Edition)§ 268.501

years prior to the date the discrimina-
tion complaint was filed;

(2) If clear and convincing evidence
indicates that, although discrimination
existed at the time the personnel ac-
tion was taken, the personnel action
would have been taken even absent dis-
crimination, the Board shall neverthe-
less eliminate any discriminatory prac-
tice and ensure it does not recur;

(3) Cancellation of an unwarranted
personnel action and restoration of the
employee;

(4) Expunction from the Board’s
records of any adverse materials relat-
ing to the discriminatory practice; and

(5) Full opportunity to participate in
the employee benefit denied (e.g.,
training, preferential work assign-
ments, overtime scheduling).

(d) Mitigation of damages. The Board
shall not decline to grant relief based
upon failure to mitigate damages un-
less it has clear and convincing evi-
dence that the employee or applicant
for employment has failed to mitigate
damages. The Board shall have the bur-
den of proving by a preponderance of
the evidence that the complainant has
failed to mitigate his or her damages.

(e) Attorney’s fees or costs—(1) Awards
of attorney’s fees or costs. The provisions
of this paragraph (e) relating to the
award of attorney’s fees or costs shall
apply to allegations of discrimination
prohibited by Title VII and the Reha-
bilitation Act. In a notice of final ac-
tion or a decision, the employee or ap-
plicant for employment may be award-
ed reasonable attorney’s fees or costs
(including expert witness fees) incurred
in the processing of the complaint. In
this regard:

(i) A finding of discrimination raises
a presumption of entitlement to an
award of attorney’s fees;

(ii) Attorney’s fees are allowable only
for the services of members of the Bar
and law clerks, paralegals or law stu-
dents under the supervision of mem-
bers of the Bar, except that no award is
allowable for the services of any em-
ployee of the Federal Government; and

(iii) Attorney’s fees shall be paid only
for services performed after the filing
of a written complaint and after the
complainant has notified the Board
that he or she is represented by an at-
torney, except that fees allowable for a

reasonable period of time prior to the
notification of representation for any
services performed in reaching a deter-
mination to represent the complainant.
Written submissions to the Board that
are signed by the representative shall
be deemed to constitute notice of rep-
resentation.

(2) Amount of awards. (i) When the at-
torney’s fees or costs are awarded, the
complainant’s attorney shall submit a
verified statement of costs and attor-
ney’s fees (including expert witness
fees), as appropriate, to the Board
within 30 days of receipt of the final de-
cision, unless a request for review or
reconsideration is filed. A statement of
attorney’s fees shall be accompanied by
an affidavit executed by the attorney
of record itemizing the attorney’s
charges for legal services and both the
verified statement and the accompany-
ing affidavit shall be made a part of the
complaint file. The amount of attor-
ney’s fees or costs to be awarded the
complainant shall be determined by
agreement among the complainant, the
complainant’s representative and the
Board. Such agreement shall imme-
diately be reduced to writing.

(ii) (A) If the complainant, the com-
plainant’s representative and the
Board cannot reach an agreement on
the amount of attorney’s fees or costs
within 20 days of the Board’s receipt of
the verified statement and accompany-
ing affidavit, the Board shall issue a
decision determining the amount of at-
torney’s fees or costs due within 30
days of receipt of the statement and af-
fidavit. The decision of the Board shall
include the specific reasons for deter-
mining the amount of the award. The
complainant or the complainant’s rep-
resentative may file a request for re-
view with the Commission of the
Board’s decision, and the Board’s no-
tice to the complainant and his or her
representative shall include EEOC
Form 573, notice of Appeal/Petition.

(B) The amount of attorney’s fees
shall be calculated in accordance with
existing case law using the following
standards: The starting point shall be
the number of hours reasonably ex-
pended multiplied by a reasonable
hourly rate. This amount may be re-
duced or increased in consideration of
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the following factors, although ordi-
narily many of these factors are sub-
sumed within the calculation set forth
in this paragraph (e)(2)(ii)(B): The time
and labor required, the novelty and dif-
ficulty of the questions, the skill req-
uisite to perform the legal service
properly, the attorney’s preclusion
from other employment due to accept-
ance of the case, the customary fee,
whether the fee is fixed or contingent,
time limitations imposed by the client
or the circumstances, the amount in-
volved and the results obtained, the ex-
perience, reputation, and ability of the
attorney, the undesirability of the
case, the nature and length of the pro-
fessional relationship with the client,
and the awards in similar cases. Only
in cases of exceptional success should
any of these factors be used to enhance
an award computed by the formula set
forth in this paragraph (e)(2)(ii)(B).

(C) The costs that may be awarded
are those authorized by 28 U.S.C. 1920
to include: Fees of the reporter for all
or any of the stenographic transcript
necessarily obtained for use in the
case; fees and disbursements for print-
ing and witnesses; and fees for exem-
plification and copies necessarily ob-
tained for use in the case.

(iii) Witness fees shall be awarded in
accordance with the provisions of 28
U.S.C. 1821, except that no award shall
be made for a federal employee who is
in a duty status when made available
as a witness.

§ 268.502 Compliance with EEOC deci-
sions.

(a) The relief ordered in an EEOC de-
cision, if accepted pursuant to § 268.209
of this part as a final decision, or not
acted upon by the Board within the
time periods of § 268.209 of this part,
shall be binding upon the Board. Fail-
ure to implement its final decision, or
the EEOC decision in such cir-
cumstances, shall be grounds for the
complainant to file a civil action under
§§ 268.505 and 268.506 of this part.

(b) Notwithstanding paragraph (a) of
this section, when the Board requests
reconsideration, when the case involves
an employee’s removal, separation, or
suspension continuing beyond the date
of the request for reconsideration, and
when the EEOC decision recommends

retroactive restoration, the Board shall
comply with the EEOC decision only to
the extent of the temporary or condi-
tional restoration of the employee to
duty status in the position rec-
ommended by the Commission, pending
the outcome of the Board’s request for
reconsideration.

(1) Service under the temporary or
conditional restoration provisions of
this paragraph (b) shall be credited to-
ward the completion of a probationary
or trial period, or eligibility for a with-
in-grade increase, if the EEOC decision
is upheld.

(2) The Board shall notify the Com-
mission and the employee in writing,
at the same time it requests reconsid-
eration, that the relief it provides is
temporary or conditional.

(c) Relief shall be provided in full no
later than 60 days after all administra-
tive proceedings have ended.

§ 268.503 Enforcement of EEOC deci-
sions.

(a) Petition for enforcement. As set
forth in this section, a complainant
may petition the Commission for en-
forcement of an EEOC decision issued
under the review process of this part.
The petition shall be submitted to the
Office of Federal Operations, Equal
Employment Opportunity Commission.
The petition shall specifically set forth
the reasons that lead the complainant
to believe that the Board is not com-
plying with the EEOC decision.

(b) Compliance. The Commission’s Of-
fice of Federal Operations may take
appropriate action to ascertain wheth-
er the Board should have adopted the
EEOC decision pursuant to § 268.209 of
this part. If the Commission deter-
mines that the Board has failed to
comply with the EEOC decision in full,
the Commission may undertake the ef-
forts set forth in paragraphs (c) and (d)
of this section to obtain compliance by
the Board.

(c) Clarification. The Commission’s
Office of Federal Operations may, on
its own motion or in response to the
petition for enforcement or in connec-
tion with a timely request for reconsid-
eration, issue a clarification of an
EEOC decision. A clarification may not
change the result of a prior EEOC deci-
sion or enlarge or diminish the relief
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contained in the EEOC decision, but it
may further explain the meaning or in-
tent of the EEOC decision. The Com-
mission may also send a notice to the
Board seeking an explanation why the
Board failed to adopt the EEOC deci-
sion as its final decision under § 268.209
of this part, and the Board shall re-
spond to such request within 30 days of
receipt of the notice addressing the
issue raised by the Commission.

(d) Notification to complainant of com-
pletion of administrative efforts. Where
the Commission has determined that
the Board has failed to adopt the EEOC
decision as its final decision, the Com-
mission may notify the complainant
who has petitioned the Commission
under paragraph (a) of this section of
his or her right to file a civil action
under § 268.505 of this part for failure of
the Board to adopt the EEOC decision
as its final decision.

§ 268.504 Compliance with settlement
agreements and final decisions.

(a) Any settlement agreement know-
ingly and voluntarily agreed to by the
Board and a complainant, reached at
any stage of the complaint process,
shall be binding on both parties. A
final decision of the Board that has not
been the subject of review by the Com-
mission, or in a civil action, shall
nonetheless be binding on the Board. If
the complainant believes that the
Board has failed to comply with the
terms of a settlement agreement or a
final decision, the complainant shall
notify the EEO Programs Director, in
writing, of the alleged noncompliance
within 30 days of when the complainant
knew or should have known of the al-
leged noncompliance. The complainant
may request that the Board implement
the terms of the settlement agreement
or final decision or alteratively, that
the complaint be reinstated for further
processing from the point processing
ceased.

(b) The Board shall attempt to re-
solve the matter brought to the
Board’s attention by the complainant
in paragraph (a) of this section, and re-
spond to the complainant, in writing. If
the Board has not responded to the
complainant, in writing, or if the com-
plainant is not satisfied with the
Board’s attempt to resolve the matter,

the complainant may request the Com-
mission to review whether the Board
has complied with the terms of the set-
tlement agreement or the final deci-
sion. The complainant may file such
request for review 35 days after he or
she has served the Board with the no-
tice of allegations of noncompliance,
but must file the request for review
with the Commission within 30 days of
his or her receipt of a Board’s deter-
mination. The complainant must serve
a copy of the request for review on the
Board and the Board may submit a re-
sponse to the Commission within 30
days of receiving notice of request for
review.

(c) Prior to rendering its determina-
tion, the Commission may request that
the parties submit whatever additional
information or documentation they
deem necessary, or it may direct that
an investigation or hearing on the mat-
ter be conducted. If the Commission
determines that the Board is not in
compliance and the noncompliance is
not attributable to acts or conduct of
the complainant, it may order that the
complaint be reinstated for further
processing from the point processing
ceased. Allegations that subsequent
acts of discrimination violate a settle-
ment agreement shall be processed as
separate complaints under §§ 268.205 or
268.305 of this part, as appropriate,
rather than under this section.

§ 268.505 Civil action: Title VII, Age
Discrimination in Employment Act
and Rehabilitation Act.

A complainant who has filed an indi-
vidual complaint, an agent of the class
who has filed a class complaint or a
claimant who has filed a claim for indi-
vidual relief pursuant to a class com-
plaint may file a civil action in an ap-
propriate United States District Court
alleging violations of Title VII, the
ADEA or the Rehabilitation Act:

(a) Within 90 days of receipt of the
Board’s final decision on an individual
or class complaint, whether or not a re-
quest for review has been filed with the
Commission;

(b) After 180 days from the date of fil-
ing an individual or class complaint if
a request for review by the Commission
has not been filed and a final decision
of the Board has not been issued;
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(c) Within 90 days of receipt of an
EEOC decision; or

(d) After 180 days from the date of fil-
ing a request for review with the Com-
mission if an EEOC decision has not
been issued by the Commission.

§ 268.506 Civil action: Equal Pay Act.
A complainant may file a civil action

under section 16(b) of the Fair Labor
Standards Act (29 U.S.C. 216(b)) in a
court of competent jurisdiction within
two years or, if the violation is willful,
three years of the date of the alleged
violation of the Equal Pay Act regard-
less of whether he or she pursued any
administrative complaint processing.
Recovery of back wages under the
Equal Pay Act is limited to two years
prior to the date of filing suit, or to
three years if the violation is deemed
willful. Liquidated damages in an equal
amount may also be awarded. The fil-
ing of a complaint or request for review
with the Commission under this part
shall not toll the time for filing a civil
action.

[59 FR 16098, Apr. 6, 1996, as amended at 61
FR 13079, Mar. 26, 1996]

§ 268.507 Effect of filing a civil action.
Filing a civil action under §§ 268.505

or 268.506 of this part shall terminate
the Commission’s processing of any re-
quest for review. If a private suit is
filed subsequent to the filing of a re-
quest for review, the parties shall no-
tify the Commission of such filing in
writing.

Subpart F—Matters of General
Applicability

§ 268.601 EEO group statistics.
(a) The Board shall collect and main-

tain accurate employment information
on the race, national origin, sex and
disabilities of its employees.

(b) Data on race, national origin and
sex shall be collected by voluntary self-
identification. If an employee does not
voluntarily provide the requested in-
formation, the Board shall advise the
employee of the importance of the data
and of the Board’s obligation to report
it. If the employee still refuses to pro-
vide the information, the Board shall
make a visual identification and in-

form the employee of the data it will
be reporting. If the Board believes that
information provided by an employee
is inaccurate, the Board shall advise
the employee that the purpose for
which the data is being collected is
solely statistical, of the need for accu-
racy, of the Board’s recognition of the
sensitivity of the information, and of
the existence of procedures to prevent
its unauthorized disclosure. If, there-
after, the employee declines to change
the apparently inaccurate self identi-
fication, the Board shall accept it.

(c) Subject to applicable law, the in-
formation collected under paragraph
(b) of this section shall be disclosed
only in the form of gross statistics.
The Board will not collect or maintain
any information on the race, national
origin, or sex of individual employees
except in accordance with applicable
law and when an automated data proc-
essing system is used in accordance
with standards and requirements pre-
scribed by the Commission to insure
individual privacy and the separation
of that information from the employ-
ee’s personnel record.

(d) The Board’s system shall incor-
porate the following controls:

(1) Only those categories of race and
national origin approved by the Com-
mission shall be used; and

(2) Only the specific procedures for
the collection and maintenance of data
that are prescribed or approved by the
Commission shall be used.

(e) The Board shall use the data only
in studies and analyses that contribute
affirmatively to achieving the objec-
tives of the Board’s equal employment
opportunity program. The Board shall
not establish quotas for the employ-
ment of persons on the basis of race,
color, religion, sex, or national origin.

(f) Data on disabilities shall also be
collected by voluntary self-identifica-
tion. If an employee does not volun-
tarily provide the requested informa-
tion, the Board shall advise the em-
ployee of the importance of the data
and of the Board’s obligation to report
it. If an employee who has been ap-
pointed pursuant to the Board’s affirm-
ative action program for hiring indi-
viduals with a disability still refuses to
provide the requested information, the
Board shall identify the employee’s
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disability based upon the records sup-
porting the appointment. If any other
employee still refuses to provide the
requested information or provides in-
formation that the Board believes to be
inaccurate, the Board shall report the
employee’s disability status as un-
known.

(g) The Board shall report to the
Commission on employment by race,
national origin, sex and disability in
the form and at such times as the
Board and Commission shall agree.

§ 268.602 Reports to the Equal Employ-
ment Opportunity Commission.

(a) The Board shall report to the
Commission information concerning
pre-complaint counseling and the sta-
tus, processing, and disposition of com-
plaints under this part at such times
and in such manner as the Board and
Commission shall agree.

(b) The Board shall advise the Com-
mission whenever it is served with a
federal court complaint based upon a
complaint that is pending review at the
Commission.

(c) The Board shall prepare annually
equal employment opportunity plans of
actions, in the form requested by the
Commission, and shall submit such
plans for review and advice by the
Commission. The plans of action shall
include:

(1) Provision for the establishment of
training and education programs de-
signed to provide maximum oppor-
tunity for employees to advance so as
to perform at their highest potential;

(2) Description of the qualifications,
in terms of training and experience re-
lating to equal employment oppor-
tunity, of the principal and operating
officials concerned with administration
of the Board’s equal employment op-
portunity program; and

(3) Description of the allocation of
personnel and resources proposed by
the Board to carry out its equal em-
ployment opportunity program.

§ 268.603 Voluntary settlement at-
tempts.

The Board shall make reasonable ef-
forts to settle, voluntarily, complaints
of discrimination as early as possible
in, and throughout, the administrative
processing of complaints, including the

pre-complaint counseling stage. Any
settlement reached shall be reduced to
writing and shall be signed by both
parties and shall identify the allega-
tions resolved.

§ 268.604 Filing and computation of
time.

(a) All time periods in this part that
are stated in terms of days are cal-
endar days unless otherwise stated.

(b) A document shall be deemed time-
ly filed if it is delivered in person, or
sent via U.S. mail and postmarked be-
fore the expiration of the applicable fil-
ing period; or, in the absence of a leg-
ible postmark, if it is received via U.S.
mail within five days of the expiration
of the applicable filing period.

(c) The time limits in this part are
subject to waiver, estoppel, and equi-
table tolling.

(d) The first day counted shall be the
day after the event from which the
time period began to run and the last
day of the period shall be included, un-
less it falls on a Saturday, Sunday, or
Federal holiday, in which case the pe-
riod shall be extended to include the
next business day.

§ 268.605 Representation and official
time.

(a) At any stage in the processing of
a complaint, including the counseling
stage under § 268.204 of this part, the
complainant shall have the right to be
accompanied, represented and advised
by a representative of complainant’s
choice.

(b) If the complainant is an employee
of the Board, he or she shall have a rea-
sonable amount of official time, if oth-
erwise on duty, to prepare the com-
plaint and to respond to Board and
Commission requests for information.
If the complainant is an employee of
the Board and he or she designates an-
other employee of the Board as his or
her representative, the representative
shall have a reasonable amount of offi-
cial time, if otherwise on duty, to pre-
pare the complaint and respond to
Board and Commission requests for in-
formation. The Board is not obligated
to change work schedules, incur over-
time wages, or pay travel expenses to
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facilitate the choice of a specific rep-
resentative or to allow the complain-
ant and representative to confer. The
complainant and the representative, if
employed by the Board and otherwise
in a pay status, shall be on official
time, regardless of their tours of duty,
when their presence is authorized or re-
quired by the Board or the Commission
during the investigation, informal ad-
justment, or hearing on the complaint.

(c) In cases where the representation
of a complainant or the Board would
conflict with the official or collateral
duties of the representative, the Board
may, after giving the representative an
opportunity to respond, disqualify the
representative.

(d) Unless the complainant states
otherwise in writing, after the Board
has received written notice of the
name, address and telephone number of
a representative, all official cor-
respondence shall be with the rep-
resentative with copies to the com-
plainant. When the complainant des-
ignates an attorney as representative,
service of documents and decisions on
the complaint shall be made on the at-
torney and not on the complainant,
and time frames for receipt of mate-
rials by the complainant shall be com-
puted from the time of receipt by the
attorney. The complainant must serve
all official correspondence on the des-
ignated representative of the Board.

(e) The complainant shall at all
times be responsible for proceeding
with the complaint whether or not he
or she has designated a representative.

(f) Witnesses who are Board employ-
ees shall be in a duty status when their
presence is authorized or required in
connection with a complaint.

§ 268.606 Joint processing and consoli-
dation of complaints.

Complaints of discrimination filed by
two or more complainants consisting of
substantially similar allegations of dis-
crimination or relating to the same
matter, or two or more complaints of
discrimination from the same com-
plainant, may be consolidated by the
Board for joint processing after appro-
priate notification to the parties. The
date of the first filed complaint con-
trols the applicable time frames under
subpart B of this part.

Subpart G—Prohibition Against
Discrimination In Board Pro-
grams and Activities Because
of a Physical or Mental Dis-
ability

§ 268.701 Purpose and application.

(a) Purpose. The purpose of this sub-
part G is to prohibit discrimination on
the basis of a disability in programs or
activities conducted by the Board.

(b) Application. (1) This subpart G ap-
plies to all programs and activities
conducted by the Board. Such pro-
grams and activities include:

(i) Holding open meetings of the
Board or other meetings or public hear-
ings at the Board’s office in Washing-
ton, DC;

(ii) Responding to inquiries, filing
complaints, or applying for employ-
ment at the Board’s office;

(iii) Making available the Board’s li-
brary facilities; and

(iv) Any other lawful interaction
with the Board or its staff in any offi-
cial matter with people who are not
employees of the Board.

(2) This subpart G does not apply to
Federal Reserve Banks or to financial
institutions or other companies super-
vised or regulated by the Board.

§ 268.702 Notice.

The Board shall make available to
employees, applicants for employment,
participants, beneficiaries, and other
interested persons information regard-
ing the provisions of this subpart G and
its applicability to the programs and
activities conducted by the Board, and
make this information available to
them in such manner as the Board
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by this subpart G.

§ 268.703 Prohibition against discrimi-
nation.

(a) No qualified individual with a dis-
ability shall, on the basis of a disabil-
ity, be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination in any
program or activity conducted by the
Board.
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(b)(1) The Board, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of a disability:

(i) Deny a qualified individual with a
disability the opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that pro-
vide to others;

(ii) Afford a qualified individual with
a disability an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with a disability with an aid, benefit,
or service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
a disability or to any class of individ-
uals with a disability than is provided
to others unless such action is nec-
essary to provide qualified individuals
with a disability with aid, benefits, or
services that are as effective as those
provided to others;

(v) Deny a qualified individual with a
disability the opportunity to partici-
pate as a member of planning or advi-
sory boards; or

(vi) Otherwise limit a qualified indi-
vidual with a disability in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The Board may not deny a quali-
fied individual with a disability the op-
portunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The Board may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration, the purpose or effect of
which would:

(i) Subject qualified individuals with
a disability to discrimination on the
basis of a disability; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with a disability.

(4) The Board may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would:

(i) Exclude individuals with a disabil-
ity from, deny them the benefits of, or
otherwise subject them to discrimina-
tion under any program or activity
conducted by the Board; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
or a program or activity with respect
to individuals with a disability.

(5) The Board, in the selection of pro-
curement contractors, may not use cri-
teria that subject qualified individuals
with a disability to discrimination on
the basis of a disability.

(6) The Board may not administer a
licensing or certification program in a
manner that subjects qualified individ-
uals with a disability to discrimination
on the basis of a disability, nor may
the Board establish requirements for
the programs and activities of licens-
ees or certified entities that subject
qualified individuals with a disability
to discrimination on the basis of a dis-
ability. However, the programs and ac-
tivities of entities that are licensed or
certified by the Board are not, them-
selves, covered by this subpart G.

(c) The exclusion of individuals who
do not have a disability from the bene-
fits of a program limited by Federal
statute or Board order to individuals
with a disability or the exclusion of a
specific class of individuals with a dis-
ability from a program limited by Fed-
eral statute or Board order to a dif-
ferent class of individuals with a dis-
ability is not prohibited by this sub-
part G.

(d) The Board shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified individuals with a disabil-
ity.

§ 268.704 Employment.
No qualified individual with a dis-

ability shall, on the basis of a disabil-
ity, be subjected to discrimination in
employment under any program or ac-
tivity conducted by the Board. The re-
quirements and procedures of § 268.303
of this part shall apply to discrimina-
tion in employment under this subpart
G.
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§ 268.705 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 268.706 of this part, no qualified indi-
vidual with a disability shall, because
the Board’s facilities are inaccessible
to or unusable by individuals with a
disability, be denied the benefits of, be
excluded from participation in, or oth-
erwise be subjected to discrimination
under any program or activity con-
ducted by the Board.

§ 268.706 Program accessibility: Exist-
ing facilities.

(a) General. The Board shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with a disability.
This paragraph (a) does not:

(1) Necessarily require the Board to
make each of its existing facilities ac-
cessible to and usable by individuals
with a disability; or

(2) Require the Board to take any ac-
tion that it can determine, based on a
written record, would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where the Board
believes that the proposed action would
fundamentally alter the program or ac-
tivity or would result in undue finan-
cial and administrative burdens, the
Board shall establish a written record
showing that compliance with this
paragraph (a) would result in such al-
terations or burdens. The decision that
compliance would result in such alter-
ations or burdens shall be made by the
Board of Governors or their designee
after considering all Board resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the Board shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that individ-
uals with a disability receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The Board may comply
with the requirements of this subpart

G through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to individuals with a disability,
home visits, delivery of service at al-
ternate accessible sites, alteration of
existing facilities and construction of
new facilities, use of accessible rolling
stock, or any other methods that re-
sult in making its programs or activi-
ties readily accessible to and usable by
individuals with a disability. The
Board is not required to make struc-
tural changes in existing facilities
where other methods are effective in
achieving compliance with this subpart
G. In choosing among available meth-
ods for meeting the requirements of
this subpart G, the Board gives priority
to those methods that offer programs
and activities to qualified individuals
with a disability in the most inte-
grated setting appropriate.

(c) Time period for compliance. The
Board shall comply with any obliga-
tions established under this subpart G
as expeditiously as possible.

§ 268.707 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the Board,
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by individuals with a dis-
ability.

§ 268.708 Communications.

(a) The Board shall take appropriate
steps to ensure effective communica-
tion with applicants for employment,
participants, personnel of other Fed-
eral entities, and members of the pub-
lic.

(1) The Board shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with a disability
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the Board.

(i) In determining what type of auxil-
iary aid is necessary, the Board shall
give primary consideration to the re-
quests of the individual with a disabil-
ity.

(ii) The Board need not provide indi-
vidually prescribed devices, readers for
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personal use or study, or other devices
of a personal nature.

(2) Where the Board communicates
with employees and others by tele-
phone, telecommunication devices for
deaf persons (TDD’s) or equally effec-
tive telecommunication systems shall
be used.

(b) The Board shall ensure that inter-
ested persons, including persons with
impaired vision or hearing, can obtain
information as to the existence and lo-
cation of accessible services, activities,
and facilities.

(c) The Board shall provide signs at a
primary entrance to any inaccessible
facility, directing users to a location at
which they can obtain information
about accessible facilities. The inter-
national symbol for accessibility shall
be used at each primary entrance of an
accessible facility.

(d) This subpart G does not require
the Board to take any action that
would result in a fundamental alter-
ation in the nature of a program or ac-
tivity or in undue financial and admin-
istrative burdens. In those cir-
cumstances where the Board believes
that the proposed action would fun-
damentally alter the program or activ-
ity or would result in undue financial
and administrative burdens, the Board
shall establish a written record show-
ing compliance with this subpart G
would result in such alterations or bur-
dens. The determination that compli-
ance would result in such alterations
or burdens shall be made by the Board
of Governors or their designee after
considering all Board resources avail-
able for use in the funding and oper-
ation of the conducted program or ac-
tivity, and must be accompanied by a
written statement of the reasons for
reaching that conclusion. If an action
required to comply with this subpart G
would result in such an alteration or
such burdens, the Board shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that, to the
maximum extent possible, individuals
with a disability receive the benefits
and services of the program or activity.

§ 268.709 Compliance procedures.
(a) Applicability. Notwithstanding any

other provision of this part, this sec-

tion, except as provided in paragraph
(b) of this section, rather than subpart
B and § 268.305 of this part, shall apply
to all allegations of discrimination on
the basis of a disability in programs or
activities conducted by the Board.

(b) Employment complaints. The Board
shall process complaints alleging dis-
crimination in employment on the
basis of a disability in accordance with
subpart B and § 268.305 of this part.

(c) Responsible official. The EEO Pro-
grams Director shall be responsible for
coordinating implementation of this
section.

(d) Filing the complaint—(1) Who may
file. Any person who believes that he or
she has been subjected to discrimina-
tion prohibited by this subpart G may,
personally or by his or her authorized
representative, file a complaint of dis-
crimination with the EEO Programs
Director.

(2) Confidentiality. The EEO Programs
Director shall not reveal the identity
of any person submitting a complaint,
except when authorized to do so in
writing by the complainant, and except
to the extent necessary to carry out
the purposes of this subpart G, includ-
ing the conduct of any investigation,
hearing, or proceeding under this sub-
part G.

(3) When to file. Complaints shall be
filed within 180 days of the alleged act
of discrimination. The EEO Programs
Director may extend this time limit for
good cause shown. For the purpose of
determining when a complaint is time-
ly filed under this paragraph (d), a
complaint mailed to the Board shall be
deemed filed on the date it is post-
marked. Any other complaint shall be
deemed filed on the date it is received
by the Board.

(4) How to file. Complaints may be de-
livered or mailed to the Administrative
Governor, the Staff Director for Man-
agement, the EEO Programs Director,
the Federal Women’s Program Man-
ager, the Hispanic Program Coordina-
tor, or the Disabled Persons Program
Coordinator. Complaints should be sent
to the EEO Programs Director, Board
of Governors of the Federal Reserve
System, 20th and C Street NW., Wash-
ington, DC 20551. If any Board official
other than the EEO Programs Director
receives a complaint, he or she shall
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forward the complaint to the EEO Pro-
grams Director.

(e) Acceptance of complaint. (1) The
EEO Programs Director shall accept a
complete complaint that is filed in ac-
cordance with paragraph (d) of this sec-
tion and over which the Board has ju-
risdiction. The EEO Programs Director
shall notify the complainant of receipt
and acceptance of the complaint.

(2) If the EEO Programs Director re-
ceives a complaint that is not com-
plete, he or she shall notify the com-
plainant, within 30 days of receipt of
the incomplete complaint, that addi-
tional information is needed. If the
complainant fails to complete the com-
plaint within 30 days of receipt of this
notice, the EEO Programs Director
shall dismiss the complaint without
prejudice.

(3) If the EEO Programs Director re-
ceives a complaint over which the
Board does not have jurisdiction, the
EEO Programs Director shall notify
the complainant and shall make rea-
sonable efforts to refer the complaint
to the appropriate government entity.

(f) lnvestigation/conciliation. (1) Within
180 days of the receipt of a complete
complaint, the EEO Programs Director
shall complete the investigation of the
complaint, attempt informal resolu-
tion of the complaint, and if no infor-
mal resolution is achieved, the EEO
Programs Director shall forward the
investigative report to the Staff Direc-
tor for Management.

(2) The EEO Programs Director may
request Board employees to cooperate
in the investigation and attempted res-
olution of complaints. Employees who
are requested by the EEO Programs Di-
rector to participate in any investiga-
tion under this section shall do so as
part of their official duties and during
the course of regular duty hours.

(3) The EEO Programs Director shall
furnish the complainant with a copy of
the investigative report promptly after
completion of the investigation and
provide the complainant with an oppor-
tunity for informal resolution of the
complaint.

(4) If a complaint is resolved infor-
mally, the terms of the agreement
shall be reduced to writing and made a
part of the complaint file, with a copy
of the agreement provided to the com-

plainant. The written agreement may
include a finding on the issue of dis-
crimination and shall describe any cor-
rective action to which the complain-
ant has agreed.

(g) Letter of findings. (1) If an infor-
mal resolution of the complaint is not
reached, the EEO Programs Director
shall transmit the complaint file to the
Staff Director for Management. The
Staff Director for Management shall,
within 180 days of the receipt of the
complete complaint by the EEO Pro-
grams Director, notify the complainant
of the results of the investigation in a
letter sent by certified mail, return re-
ceipt requested, containing:

(i) Findings of fact and conclusions of
law;

(ii) A description of a remedy for
each violation found;

(iii) A notice of right of the com-
plainant to appeal the letter of findings
under paragraph (k) of this section; and

(iv) A notice of right of the complain-
ant to request a hearing.

(2) If the complainant does not file a
notice of appeal or does not request a
hearing within the times prescribed in
paragraph (h)(1) and (j)(1) of this sec-
tion, the EEO Programs Director shall
certify that the letter of findings under
this paragraph (g) is the final decision
of the Board at the expiration of those
times.

(h) Filing an appeal. (1) Notice of ap-
peal, with or without a request for
hearing, shall be filed by the complain-
ant with the EEO Programs Director
within 30 days of receipt from the Staff
Director for Management of the letter
of findings required by paragraph (g) of
this section.

(2) If the complainant does not re-
quest a hearing, the EEO Programs Di-
rector shall notify the Board of Gov-
ernors of the appeal by the complain-
ant and that a decision must be made
under paragraph (k) of this section.

(i) Acceptance of appeal. The EEO Pro-
grams Director shall accept and proc-
ess any timely appeal. A complainant
may appeal to the Administrative Gov-
ernor from a decision by the EEO Pro-
grams Director that an appeal is un-
timely. This appeal shall be filed with-
in 15 calendar days of receipt of the de-
cision from the EEO Programs Direc-
tor.
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(j) Hearing. (1) Notice of a request for
a hearing, with or without a request for
an appeal, shall be filed by the com-
plainant with the EEO Programs Direc-
tor within 30 days of receipt from the
Staff Director for Management of the
letter of findings required by paragraph
(g) of this section. Upon a timely re-
quest for a hearing, the EEO Programs
Director shall request that the Board
of Governors, or its designee, appoint
an administrative law judge to conduct
the hearing. The administrative law
judge shall issue a notice to the com-
plainant and the Board specifying the
date, time, and place of the scheduled
hearing. The hearing shall be com-
menced no earlier than 15 calendar
days after the notice is issued and no
later than 60 days after the request for
a hearing is filed, unless all parties
agree to a different date.

(2) The hearing, decision, and any ad-
ministrative review thereof shall be
conducted in conformity with 5 U.S.C.
554–557. The administrative law judge
shall have the duty to conduct a fair
hearing, to take all necessary actions
to avoid delay, and to maintain order.
He or she shall have all powers nec-
essary to these ends, including (but not
limited to) the power to:

(i) Arrange and change the dates,
times, and places of hearings and pre-
hearing conferences and to issue notice
thereof;

(ii) Hold conferences to settle, sim-
plify, or determine the issues in a hear-
ing, or to consider other matters that
may aid in the expeditious disposition
of the hearing;

(iii) Require parties to state their po-
sitions in writing with respect to the
various issues in the hearing and to ex-
change such statements with all other
parties;

(iv) Examine witnesses and direct
witnesses to testify;

(v) Receive, rule on, exclude, or limit
evidence;

(vi) Rule on procedural items pending
before him or her; and

(vii) Take any action permitted to
the administrative law judge as au-
thorized by this subpart G or by the
provisions of the Administrative Proce-
dure Act (5 U.S.C. 554–557).

(3) Technical rules of evidence shall
not apply to hearings conducted pursu-

ant to this paragraph (j), but rules or
principles designed to assure produc-
tion of credible evidence and to subject
testimony to cross-examination shall
be applied by the administrative law
judge wherever reasonably necessary.
The administrative law judge may ex-
clude irrelevant, immaterial, or unduly
repetitious evidence. All documents
and other evidence offered or taken for
the record shall be open to examina-
tion by the parties, and opportunity
shall be given to refute facts and argu-
ments advanced on either side of the
issues. A transcript shall be made of
the oral evidence except to the extent
the substance thereof is stipulated for
the record. All decisions shall be based
upon the hearing record.

(4) The costs and expenses for the
conduct of a hearing shall be allocated
as follows:

(i) Employees of the Board shall,
upon the request of the administrative
law judge, be made available to partici-
pate in the hearing and shall be on offi-
cial duty status for this purpose. They
shall not receive witness fees.

(ii) Employees of other Federal agen-
cies called to testify at a hearing, at
the request of the administrative law
judge and with the approval of the em-
ploying agency, shall be on official
duty status during any absence from
normal duties caused by their testi-
mony, and shall not receive witness
fees.

(iii) The fees and expenses of other
persons called to testify at a hearing
shall be paid by the party requesting
their appearance.

(iv) The administrative law judge
may require the Board to pay travel
expenses necessary for the complainant
to attend the hearing.

(v) The Board shall pay the required
expenses and charges for the adminis-
trative law judge and court reporter.

(vi) All other expenses shall be paid
by the parties incurring them.

(5) The administrative law judge
shall submit in writing recommended
findings of fact, conclusions of law, and
remedies to the complainant and the
EEO Programs Director within 30 days,
after the receipt of the hearing tran-
scripts, or within 30 days after the con-
clusion of the hearing if no transcripts
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are made. This time limit may be ex-
tended with the permission of the EEO
Programs Director.

(6) Within 15 calendar days after re-
ceipt of the recommended decision of
the administrative law judge, the com-
plainant may file exceptions to the rec-
ommended decision with the EEO Pro-
grams Director. On behalf of the Board,
the EEO Programs Director may, with-
in 15 calendar days after receipt of the
recommended decision of the adminis-
trative law judge, take exception to
the recommended decision of the ad-
ministrative law judge and shall notify
the complainant in writing of the
Board’s exception. Thereafter, the com-
plainant shall have 10 calendar days to
file reply exceptions with the EEO Pro-
grams Director. The EEO Programs Di-
rector shall retain copies of the excep-
tions and replies to the Board’s excep-
tion for consideration by the Board.
After the expiration of the time to
reply, the recommended decision shall
be ripe for a decision under paragraph
(k) of this section.

(k) Decision. (1) The EEO Programs
Director shall notify the Board of Gov-
ernors when a complaint is ripe for de-
cision under this paragraph (k). At the
request of any member of the Board of
Governors made within 3 business days
of such notice, the Board of Governors
shall make the decision on the com-
plaint. If no such request is made, the
Administrative Governor, or the Staff
Director for Management if he or she is
delegated the authority to do so under
§ 268.103(a)(2) of this part, shall make
the decision on the complaint. The de-
cision shall be made based on informa-
tion in the investigative record and, if
a hearing is held, on the hearing
record. The decision shall be made
within 60 days of the receipt by the
EEO Programs Director of the notice of
appeal and investigative record pursu-
ant to paragraph (h)(1) of this section
or 60 days following the end of the pe-
riod for filing reply exceptions set
forth in paragraph (j)(6) of this section,
whichever is applicable. If the decision-
maker under this paragraph (k) deter-
mines that additional information is
needed from any party, the decision-
maker shall request the information
and provide the other party or parties
an opportunity to respond to that in-

formation. The decision-maker shall
have 60 days from receipt of the addi-
tional information to render the deci-
sion on the appeal. The decision-maker
shall transmit the decision by letter to
all parties. The decision shall set forth
the findings, any remedial actions re-
quired, and the reasons for the deci-
sion. If the decision is based on a hear-
ing record, the decision-maker shall
consider the recommended decision of
the administrative law judge and
render a final decision based on the en-
tire record. The decision-maker may
also remand the hearing record to the
administrative law judge for a fuller
development of the record.

(2) The Board shall take any action
required under the terms of the deci-
sion promptly. The decision-maker
may require periodic compliance re-
ports specifying:

(i) The manner in which compliance
with the provisions of the decision has
been achieved;

(ii) The reasons any action required
by the final Board decision has not
been taken; and

(iii) The steps being taken to ensure
full compliance.

(3) The decision-maker may retain
responsibility for resolving disputes
that arise between parties over inter-
pretation of the final Board decision,
or for specific adjudicatory decisions
arising out of implementation.
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