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§308.401 Applications for stays of discipli-
nary sanctions or summary suspensions
by a bank clearing agency.

Applications to the Corporation for a stay
of disciplinary action imposed by registered
clearing agencies pursuant to section
17(b)(3)(G) of the Exchange Act, or summary
suspension or limitation or prohibition of ac-
cess under section 17(b)(5)(C) of the Exchange
Act shall be made according to the rules
adopted by the Commission (17 CFR 240.19d-
2). References to the ‘“‘Commission’ in 17
CFR 240.19d-2 are deemed to refer to the
‘“‘Corporation.”’

§308.402 Applications for review of final
disciplinary sanctions, denials of partici-
pation, or prohibitions or limitations of
access to services imposed by bank clear-
ing agencies.

Proceedings on an application to the Cor-
poration under section 19(d)(2) of the Ex-
change Act for review of any final discipli-
nary sanctions, denials of participation, or
prohibitions or limitations of access to serv-
ices imposed by bank clearing agencies shall
be conducted according to the procedures set
forth in rules adopted by the Commission (17
CFR 240.19d-3). References to the ‘“Commis-
sion” in 17 CFR 240.19d-3 are deemed to refer
to the ‘“Corporation.”
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§309.1 Purpose and scope.

This part sets forth the basic policies
of the Federal Deposit Insurance Cor-
poration regarding information it
maintains and the procedures for ob-
taining access to such information.

§309.2 Definitions.

For purposes of this part:

(a) The term depository institution, as
used in §309.6, includes depository in-
stitutions that have applied to the Cor-
poration for federal deposit insurance,
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closed depository institutions, pres-
ently operating federally insured de-
pository institutions, foreign banks,
branches of foreign banks, and all af-
filiates of any of the foregoing.

(b) The terms Corporation or FDIC
mean the Federal Deposit Insurance
Corporation.

(c) The words disclose or disclosure, as
used in §309.6, mean to give access to a
record, whether by producing the writ-
ten record or by oral discussion of its
contents. Where the Corporation em-
ployee authorized to release Corpora-
tion documents makes a determination
that furnishing copies of the docu-
ments is necessary, the words disclose
or disclosure include the furnishing of
copies of documents or records. In addi-
tion, disclose or disclosure as used in
§309.6 is synonymous with the term
transfer as used in the Right to Finan-
cial Privacy Act of 1978 (12 U.S.C. 3401
et seq.).

(d) The term examination includes,
but is not limited to, formal and infor-
mal investigations of irregularities in-
volving suspected violations of federal
or state civil or criminal laws, or un-
safe and unsound practices as well as
such other investigations as may be
conducted pursuant to law.

(e) The term record includes records,
files, documents, reports, correspond-
ence, books, and accounts, or any por-
tion thereof.

(f) The term report of examination in-
cludes, but is not limited to, examina-
tion reports resulting from examina-
tions of depository institutions con-
ducted jointly by Corporation exam-
iners and state banking authority ex-
aminers or other federal financial in-
stitution examiners, as well as reports
resulting from examinations conducted
solely by Corporation examiners. The
term also includes compliance exam-
ination reports.

(g) The term customer financial
records, as used in §309.6, means an
original of, a copy of, or information
known to have been derived from, any
record held by a depository institution

115



§309.3

pertaining to a customer’s relationship
with the depository institution but
does not include any record that con-
tains information not identified with
or identifiable as being derived from
the financial records of a particular
customer. The term customer as used in
§309.6 refers to individuals or partner-
ships of five or fewer persons.

(h) The term Director of the Division
having primary authority includes Depu-
ties to the Chairman and directors of
FDIC Divisions and Offices that create,
maintain custody, or otherwise have
primary responsibility for the handling
of FDIC records or information.

§309.3 Federal Register publication.

The FDIC publishes the following in-
formation in the FEDERAL REGISTER for
the guidance of the public:

(a) Descriptions of its central and
field organization and the established
places at which, the officers from
whom, and the methods whereby, the
public may secure information, make
submittals or requests, or obtain deci-
sions;

(b) Statements of the general course
and method by which its functions are
channeled and determined, including
the nature and requirements of all for-
mal and informal procedures available;

(c) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports or examinations;

(d) Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general policy
or interpretations of general applica-
bility formulated and adopted by the
FDIC;

(e) Every amendment, revision or re-
peal of the foregoing; and

(f) General notices of proposed rule-
making.

§309.4 Publicly available records.

The following records are available
upon request or, as noted, available for
public inspection during normal busi-
ness hours, at the listed offices. Cer-
tain records are also available on the
Internet at the following address:
http:/www.fdic.gov. To the extent per-
mitted by law, the FDIC may delete
identifying details when it makes
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available or publishes a final opinion,
final order, statement of policy, inter-
pretation or staff manual or instruc-
tion. Fees for furnishing records under
this section are as set forth in §309.5(c).

(a) At the Office of Corporate Com-
munications, Federal Deposit Insur-
ance Corporation, 550 17th Street, N.W.,
Washington, DC 20429, (202) 898-6996:

(1) Documents, including press re-
leases, financial institution letters and
proposed and adopted regulations, pub-
lished by the FDIC and pertaining to
its operations and those of insured de-
pository institutions that it supervises.

(2) Reports on the competitive fac-
tors involved in merger transactions
and the bases for approval of merger
transactions as required by sections
18(c)(4) and 18(c)(9) of the Federal De-
posit Insurance Act (12 U.S.C. 1828(c)
(4) and (9)).

(3) Community Reinvestment Act
(CRA) Public Evaluations.

(4) Final decisions and orders con-
cerning compliance, enforcement, and
other related administrative actions.

(5) At the FDIC’s discretion, Sum-
mary of Deposits filed by insured de-
pository institutions, except that in-
formation on the size and number of
accounts filed before June, 1982 is not
available.!

(6) Annual Report of Trust Assets for
commercial banks and state savings
banks.?

(b) At the Office of the Executive
Secretary, Federal Deposit Insurance
Corporation, 550 17th Street, N.W.,
Washington, DC 20429, which informa-
tion is available for public inspection:

(1) All final opinions (including con-
curring and dissenting opinions) and
all final orders made in the adjudica-
tion of administrative cases.

(2) Statements of policy and interpre-
tations which have been adopted by the
FDIC but have not been published in
the FEDERAL REGISTER.

(3) A current index of matters cov-
ered by paragraphs (b)(1) and (b)(2) of
this section that were issued, adopted
or promulgated after July 4, 1967. Cop-
ies of the index will be provided at the

ISummary of Deposits reports are de-

scribed at 12 CFR 304.5.
2Annual Report of Trust Assets,
Form 001.

FFIEC
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direct cost of duplication as set forth
in §309.5(b).

(c) At the Division of Supervision,
Federal Deposit Insurance Corporation,
5560 17th Street, N.W., Washington, DC
20429:

(1) Filings and reports required under
the provisions of 12 CFR Part 335 and
the Securities and Exchange Act of
1934, as amended (15 U.S.C. 78a), by in-
sured nonmember banks the securities
of which are registered with the FDIC
pursuant to section 12 of that Act (15
U.S.C. 781). These filings and reports
are available for public inspection as
detailed in 12 CFR 335.702.

(2) Manual of Examination Policies.

(3) Manual of Trust Examination
Policies.

(4) Federal Financial Institutions Ex-
amination Council (FFIEC) Informa-
tion Systems Examination Handbook.

(5) In the FDIC’s discretion, the Con-
solidated Reports of Condition and In-
come filed by insured nonmember
banks (and certain nonfederally in-
sured depository institutions in the
case of reports of condition), except
that select sensitive financial informa-
tion may be withheld.3

(d) At the regional office of the FDIC
for the region in which the applicant or
subject depository institution is 1lo-
cated (A list of FDIC’s regional offices
is available from the Office of Cor-
porate Communications, Federal De-
posit Insurance Corporation, 550 17th
Street, N.W., Washington, DC 20429,
(202) 898-6996):

(1) In the FDIC’s discretion, non-con-
fidential portions of application files as
provided in 12 CFR 303.6(g), including
applications for deposit insurance, to
establish branches, to relocate offices
and to merge.

(2)(1) After acceptance by the FDIC of
a notice filed pursuant to the Change
in Bank Control Act of 1978 (12 U.S.C.
1817(j)) (other than a notice filed in
contemplation of a public tender offer
subject to the Securities Exchange Act
of 1934 (156 U.S.C. 78m and 78n) and the
FDIC’s tender offer regulations (12 CFR
335.5601-335.5630), the appropriate FDIC
regional office will make available, on
request, the following information: The

3Reports of income and of condition are de-
scribed at 12 CFR 304.4.
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name of the depository institution
whose stock is to be acquired; the date
the notice was accepted; the identity of
the acquiring person(s); the number of
shares to be acquired; and the number
of outstanding shares of stock in the
depository institution. (The mere filing
of a notice does not automatically con-
stitute ‘‘acceptance’” by the FDIC; a
notice is ‘“‘accepted’” when the regional
office determines that the notice con-
tains all the information required by 12
U.S.C. 1817(j)(6)).

(ii) In the case of a notice filed in
contemplation of a public tender offer
that is subject to the Securities Ex-
change Act of 1934 (15 U.S.C. 78m and
78n) and the FDIC’s tender offer regula-
tions (12 CFR 335.501-335.530), when pub-
lic disclosure is determined under
§303.4(b)(4) of the FDIC’s regulations
(12 CFR 303.4(b)(4)) to be appropriate,
the appropriate FDIC regional office
will make available, on request, the in-
formation described in paragraph
(d)(2)(1) of this section.

(iii) After a transaction subject to
the Change in Bank Control Act of 1978
has been consummated, the appro-
priate FDIC regional office will make
available, on request, the following in-
formation, in addition to the informa-
tion described in paragraph (d)(2)(i) of
this section: The date the shares were
acquired; the names of the sellers (or
transferors); and the total number of
shares owned by the purchasers (or
acquirors).

(e) At the Division of Depositor and
Asset Services, Federal Deposit Insur-
ance Corporation, 550 17th Street, N.-W.,
Washington, DC, 20429:

(1) Credit Manual;

(2) Agriculture Manual;

(3) Claims Manual;

(4) Operations Manual;

(5) Closing Manual;

(6) Environmental Guidelines Man-
ual;

(7) Deposit Insurance Manual;

(8) Settlement Manual.

(f) At the Division of Compliance and
Consumer Affairs, Federal Deposit In-
surance Corporation, 550 17th Street,
N.W., Washington, DC 20429: Compli-
ance Examination Manual.
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§309.5 Procedures
records.

(a) Definitions. For purposes of this
section:

(1) Commercial use request means a re-
quest from or on behalf of a requester
who seeks records for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quest falls within this category, the
FDIC will determine the use to which a
requester will put the records re-
quested and seek additional informa-
tion as it deems necessary.

(2) Direct costs means those expendi-
tures the FDIC actually incurs in
searching for, duplicating, and, in the
case of commercial requesters, review-
ing records in response to a request for
records.

(3) Duplication means the process of
making a copy of a record necessary to
respond to a request for records or for
inspection of original records that con-
tain exempt material or that cannot
otherwise be directly inspected. Such
copies can take the form of paper copy,
microfilm, audiovisual records, or ma-
chine readable records (e.g., magnetic
tape or computer disk).

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate or graduate
higher education, an institution of pro-
fessional education, and an institution
of vocational education, which oper-
ates a program or programs of schol-
arly research.

(5) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis as that term
is defined in paragraph (a)(1) of this
section, and which is operated solely
for the purpose of conducting scientific
research, the results of which are not
intended to promote any particular
product or industry.

(6) Representative of the mews media
means any person actively gathering
news for, or a free-lance journalist who
reasonably expects to have his or her
work product published or broadcast
by, an entity that is organized and op-
erated to publish or broadcast news to
the public. The term news means infor-
mation that is about current events or

for requesting
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that would be of current interest to the
general public.

(7) Review means the process of exam-
ining records located in response to a
request for records to determine
whether any portion of any record is
permitted to be withheld as exempt in-
formation. It includes processing any
record for disclosure, e.g., doing all
that is necessary to excise them or oth-
erwise prepare them for release.

(8) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within records. Searches may be done
manually and/or by computer using ex-
isting programming.

(b) Initial request. (1) Except as pro-
vided in paragraphs (d) and (h) of this
section, the FDIC, upon request for any
record in its possession, will make the
record available to any person who
agrees to pay the costs of searching, re-
view and duplication as set forth in
paragraph (c) of this section. The re-
quest must be in writing, provide infor-
mation reasonably sufficient to enable
the FDIC to identify the requested
records and specify a dollar limit
which the requester is willing to pay
for the costs of searching, review and
duplication, unless the costs are be-
lieved to be less than the FDIC’s cost
of processing the requester’s remit-
tance, which cost will be set forth in
the ‘““Notice of Federal Deposit Insur-
ance Corporation Records Fees’ as de-
scribed in paragraph (c)(3) of this sec-
tion. Requests under this paragraph (b)
should be addressed to the Office of the
Executive Secretary, FDIC, 550 17th
Street, N.W., Washington, DC 20429.

(2) The FDIC will transmit notice to
the requester within 10 business days
after receipt of the initial request
whether it is granted or denied. Denials
of requests will be based on the exemp-
tions provided for in paragraph (d) of
this section.

(3) Notification of a denial of an ini-
tial request will be in writing and will
state:

(i) If the denial is in part or in whole;

(ii) The name and title of each person
responsible for the denial (when other
than the person signing the notifica-
tion);
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(iii) The exemptions relied on for the
denial; and

(iv) The right of the requester to ap-
peal the denial to the FDIC’s General
Counsel within 30 business days fol-
lowing receipt of the notification.

(c) Fees—(1) General rules. (i) Persons
requesting records of the FDIC shall be
charged for the direct costs of search,
duplication and review as set forth in
paragraphs (¢)(2) and (c)(3) of this sec-
tion, unless such costs are less than the
FDIC’s cost of processing the request-
er’s remittance.

(ii) Requesters will be charged for
search and review costs even if respon-
sive records are not located and, if lo-
cated, are determined to be exempt
from disclosure.

(iii) Multiple requests seeking simi-
lar or related records from the same re-
quester or group of requesters will be
aggregated for the purposes of this sec-
tion.

(iv) If the FDIC determines that the
estimated costs of search, duplication
or review of requested records will ex-
ceed the dollar amount specified in the
request or if no dollar amount is speci-
fied, the FDIC will advise the requester
of the estimated costs (if greater than
the FDIC’s cost of processing the re-
quester’s remittance). The requester
must agree in writing to pay the costs
of search, duplication and review prior
to the FDIC initiating any records
search.

(v) If the FDIC estimates that its
search, duplication and review costs
will exceed $250.00, the requester must
pay an amount equal to 20 percent of
the estimated costs prior to the FDIC
initiating any records search.

(vi) The FDIC may require any re-
quester who has previously failed to
pay the charges under this section
within 30 days of mailing of the invoice
to pay in advance the total estimated
costs of search, duplication and review.
The FDIC may also require a requester
who has any charges outstanding in ex-
cess of 30 days following mailing of the
invoice to pay the full amount due, or
demonstrate that the fee has been paid
in full, prior to the FDIC initiating any
additional records search.

(vii) The FDIC may begin assessing
interest charges on unpaid bills on the
31st day following the day on which the
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notice was sent. Interest will be at the
rate prescribed in section 3717 of title
31 of the United States Code and will
accrue from the date of the invoice.

(viii) The time limit for FDIC to re-
spond to a request will not begin to run
until the FDIC has received the re-
quester’s written agreement under
paragraph (c¢)(1)(iv) of this section, and
advance payment under paragraph
(¢)(1) (v) or (vi) of this section, or out-
standing charge under paragraph
(c)(1)(vi) of this section.

(ix) As part of the initial request, a
requester may ask that the FDIC waive
or reduce fees if disclosure of the
records is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment and is not primarily in the com-
mercial interest of the requester. De-
terminations as to a waiver or reduc-
tion of fees will be made by the Execu-
tive Secretary (or designee) and the re-
quester will be notified in writing of
his/her determination. A determination
not to grant a request for a waiver or
reduction of fees under this paragraph
may be appealed to the FDIC’s General
Counsel (or designee) pursuant to the
procedure set forth in paragraph (e) of
this section.

(2) Chargeable fees by category of re-
quester. (i) Commercial use requesters
shall be charged search, duplication
and review costs.

(ii) Educational institutions, non-
commercial scientific institutions and
news media representatives shall be
charged duplication costs, except for
the first 100 pages.

(iii) Requesters not within the scope
of paragraph (c)(2) (i) or (ii) of this sec-
tion shall be charged the full reason-
able direct cost of search and duplica-
tion, except for the first two hours of
search time and first 100 pages of dupli-
cation.

(3) Fee schedule. The dollar amount of
fees which the FDIC may charge to
records requesters will be established
by the Chief Financial Officer of the
FDIC (or designee), and will be set
forth in the ‘‘Notice of Federal Deposit
Insurance Corporation Records Fees”
issued in December of each year or in
such ‘“‘Interim Notice of Federal De-
posit Insurance Corporation Records
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Fees” as may be issued. Copies of such
notices may be obtained at no charge
from the FDIC’s Office of the Executive
Secretary, FOIA Unit, 550 17th Street
NW., Washington, DC 20429. The fees
implemented in the December or In-
terim Notice will be effective 30 days
after issuance. The FDIC may charge
fees that recoup the full allowable di-
rect costs it incurs. The FDIC may con-
tract with independent contractors to
locate, reproduce, and/or disseminate
records; provided however, that the
FDIC has determined that the ultimate
cost to the requester will be no greater
than it would be if the FDIC performed
these tasks itself. In no case will the
FDIC contract out responsibilities
which the Freedom of Information Act
(FOIA) (6 U.S.C. 552) provides that the
FDIC alone may discharge, such as de-
termining the applicability of an ex-
emption or whether to waive or reduce
fees. Fees are subject to change as
costs change.

(1) Manual searches for records. The
FDIC will charge for manual searches
for records at the basic rate of pay of
the employee making the search plus
16 percent to cover employee benefit
costs. Where a single class of personnel
(e.g., all clerical, all professional, or all
executive) is used exclusively, the
FDIC, at its discretion, may establish
and charge an average rate for the
range of grades typically involved.

(ii) Computer searches for records. The
fee for searches of computerized
records is the actual direct cost of the
search, including computer time, com-
puter runs, and the operator’s time
apportionable to the search. The fee for
a computer printout is the actual cost.
The fees for computer supplies are the
actual costs. The FDIC may, at its dis-
cretion, establish and charge a fee for
computer searches based upon a rea-
sonable FDIC-wide average rate for
central processing unit operating costs
and the operator’s basic rate of pay
plus 16 percent to cover employee ben-
efit costs.

(iii) Duplication of records. (A) The
per-page fee for paper copy reproduc-
tion of documents is the average FDIC-
wide cost based upon the reasonable di-
rect costs of making such copies.

(B) For other methods of reproduc-
tion or duplication, the FDIC will
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charge the actual direct costs of repro-
ducing or duplicating the documents.

(iv) Review of records. The FDIC will
charge commercial use requesters for
the review of records at the time of
processing the initial request to deter-
mine whether they are exempt from
mandatory disclosure at the basic rate
of pay of the employee making the
search plus 16 percent to cover em-
ployee benefit costs. Where a single
class of personnel (e.g., all clerical, all
professional, or all executive) is used
exclusively, the FDIC, at its discretion,
may establish and charge an average
rate for the range of grades typically
involved. The FDIC will not charge at
the administrative appeal level for re-
view of an exemption already applied.
When records or portions of records are
withheld in full under an exemption
which is subsequently determined not
to apply, the FDIC may charge for a
subsequent review to determine the ap-
plicability of other exemptions not pre-
viously considered.

(v) Other services. Complying with re-
quests for special services is at the
FDIC’s discretion. The FDIC may re-
cover the full costs of providing such
services to the extent it elects to pro-
vide them.

(d) Exempt information. A request for
records may be denied if the requested
record contains information which falls
into one or more of the following cat-
egories.4# If the requested record con-
tains both exempt and nonexempt in-
formation, the nonexempt portions
which may reasonably be segregated
from the exempt portions will be re-
leased to the requester.

(1) Records which are specifically au-
thorized under criteria established by
an Executive Order to be kept secret in
the interest of national defense or for-
eign policy and are in fact properly
classified pursuant to such Executive
Order;

4Classification of a record as exempt from

disclosure under the provisions of §309.5(d)
shall not be construed as authority to with-
hold the record if it is otherwise subject to
disclosure under the Privacy Act of 1974 (b
U.S.C. 552a) or other federal statute, any ap-
plicable regulation of FDIC or any other fed-
eral agency having jurisdiction thereof, or
any directive or order of any court of com-
petent jurisdiction.
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(2) Records related solely to the in-
ternal personnel rules and practices of
the FDIC;

(3) Records specifically exempted
from disclosure by statute, provided
that such statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue;
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person that is privileged or confiden-
tial;

(5) Interagency or intra-agency
memoranda or letters which would not
be available by law to a private party
in litigation with the FDIC;

(6) Personnel, medical, and similar
files (including financial files) the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy;

(7) Records compiled for law enforce-
ment purposes, but only to the extent
that the production of such law en-
forcement records:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a state, local, or for-
eign agency or authority or any pri-
vate institution which furnished
records on a confidential basis;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Records that are contained in or
related to examination, operating, or
condition reports prepared by, on be-
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half of, or for the use of the FDIC or
any agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(e) Appeals. (1) A person whose initial
request for records under paragraph (a)
of this section, or whose request for a
waiver of fees under paragraph
(¢)(1)(ix) of this section, has been de-
nied, either in part or in whole, has the
right to appeal the denial to FDIC’s
General Counsel (or designee) within 30
business days after receipt of notifica-
tion of the denial. Appeals of denials of
initial requests or for a waiver of fees
must be in writing and include any ad-
ditional information relevant to con-
sideration of the appeal. Appeals
should be addressed to the Office of the
Executive Secretary, FDIC, 550 17th
Street, N.W., Washington, DC 20429.

(2) The FDIC will notify the appel-
lant within 20 business days after re-
ceipt of the appeal whether it is grant-
ed or denied. Denials of appeals on ini-
tial requests for records will be based
on the exemptions provided for in para-
graph (c) of this section.

(3) Notifications of a denial of an ap-
peal will be in writing and will state:

(i) Whether the denial is in part or in
whole;

(ii) The name and title of each person
responsible for the denial (if other than
the person signing the notification);

(iii) The exemptions relied upon for
the denial in the case of initial re-
quests for records; and

(iv) The right to judicial review of
the denial under the FOIA.

(f) Extension of time. (1) Under un-
usual circumstances the FDIC may re-
quire additional time, up to a max-
imum of 10 business days, to determine
whether to grant or deny an initial re-
quest or to respond to an appeal of an
initial denial. These circumstances
would arise in cases where:

(i) The records are in facilities, such
as field offices or storage centers, that
are not part of the FDIC’s Washington
office;

(ii) The records requested are volumi-
nous and are not in close proximity to
one another; or
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(iii) There is a need to consult with
another agency or among two or more
components of the FDIC having a sub-
stantial interest in the determination.

(2) The FDIC will promptly give writ-
ten notification to the person making
the request of the estimated date it
will make its determination and the
reasons why additional time is re-
quired.

(g) FDIC procedures. (1) Initial re-
quests for records will be forwarded by
the Executive Secretary to the head of
the FDIC division or office which has
primary authority over such records.
Where it is determined that the re-
quested records may be released, the
appropriate division or office head will
grant access to the records. A request
for records may be denied only by the
Executive Secretary (or designee), ex-
cept that a request for records not re-
sponded to within 10 business days fol-
lowing its receipt by the Office of Exec-
utive Secretary—by notice to the re-
quester either granting the request, de-
nying the request, or extending the
time for making a determination on
the request—shall, if the requester
chooses to treat such delay in response
as a denial, be deemed to have been de-
nied.

(2) Appeals from a denial of an initial
request will be forwarded by the Execu-
tive Secretary to the General Counsel
(or designee) for a determination
whether the appeal will be granted or
denied. The General Counsel (or des-
ignee) may on his or her own motion
refer an appeal to the Board of Direc-
tors for a determination or the Board
of Directors may in its discretion con-
sider such an appeal.

(h) Records of another agency. If a re-
quested record is the property of an-
other federal agency or department,
and that agency or department, either
in writing or by regulation, expressly
retains ownership of such record, upon
receipt of a request for the record the
FDIC will promptly inform the re-
quester of this ownership and imme-
diately shall forward the request to the
proprietary agency or department ei-
ther for processing in accordance with
the latter’s regulations or for guidance
with respect to disposition.

5The procedures for
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§309.6 Disclosure of exempt records.

(a) Disclosure prohibited. Except as
provided in paragraph (b) of this sec-
tion or by 12 CFR part 3105, no person
shall disclose or permit the disclosure
of any exempt records, or information
contained therein, to any persons other
than those officers, directors, employ-
ees, or agents of the Corporation who
have a need for such records in the per-
formance of their official duties. In any
instance in which any person has pos-
session, custody or control of FDIC ex-
empt records or information contained
therein, all copies of such records shall
remain the property of the Corporation
and under no circumstances shall any
person, entity or agency disclose or
make public in any manner the exempt
records or information without written
authorization from the Director of the
Corporation’s Division having primary
authority over the records or informa-
tion as provided in this section.

(b) Disclosure authoriced. Exempt
records or information of the Corpora-
tion may be disclosed only in accord-
ance with the conditions and require-
ments set forth in this paragraph (b).
Requests for discretionary disclosure of
exempt records or information pursu-
ant to this paragraph (b) may be sub-
mitted directly to the Division having
primary authority over the exempt
records or information or to the Office
of Executive Secretary for forwarding
to the appropriate Division having pri-
mary authority over the records
sought. Such administrative request
must clearly state that it seeks discre-
tionary disclosure of exempt records,
clearly identify the records sought,
provide sufficient information for the
Corporation to evaluate whether there
is good cause for disclosure, and meet
all other conditions set forth in para-
graph (b)(1) through (10) of this section.
Information regarding the appropriate
FDIC Division having primary author-
ity over a particular record or records
may be obtained from the Office of Ex-
ecutive Secretary. Authority to dis-
close or authorize disclosure of exempt
records of the Corporation is delegated
as follows:

disclosing records
under the Privacy Act are separately set
forth in 12 CFR part 310.
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(1) Disclosure to depository institutions.
The Director of the Corporation’s Divi-
sion having primary authority over the
exempt records, or designee, may dis-
close to any director or authorized offi-
cer, employee or agent of any deposi-
tory institution, information contained
in, or copies of, exempt records per-
taining to that depository institution.

(2) Disclosure to state banking agencies.
The Director of the Corporation’s Divi-
sion having primary authority over the
exempt records, or designee, may in his
or her discretion and for good cause,
disclose to any authorized officer or
employee of any state banking or secu-
rities department or agency, copies of
any exempt records to the extent the
records pertain to a state-chartered de-
pository institution supervised by the
agency or authority, or where the ex-
empt records are requested in writing
for a legitimate depository institution
supervisory or regulatory purpose.

(8) Disclosure to federal financial insti-
tutions supervisory agencies and certain
other agencies. The Director of the Cor-
poration’s Division having primary au-
thority over the exempt records, or
designee, may in his or her discretion
and for good cause, disclose to any au-
thorized officer or employee of any fed-
eral financial institution supervisory
agency including the Comptroller of
the Currency, the Board of Governors
of the Federal Reserve System, the Of-
fice of Thrift Supervision, the Securi-
ties and Exchange Commission, the Na-
tional Credit Union Administration, or
any other agency included in section
1101(7) of the Right to Financial Pri-
vacy Act of 1978 (12 U.S.C. 3401 et. seq.)
(RFPA), any exempt records for a le-
gitimate depository institution super-
visory or regulatory purpose. The Di-
rector, or designee, may in his or her
discretion and for good cause, disclose
exempt records, including customer fi-
nancial records, to certain other fed-
eral agencies as referenced in section
1113 of the RFPA for the purposes and
to the extent permitted therein, or to
any foreign bank regulatory or super-
visory authority as provided, and to
the extent permitted, by section 206 of
the Federal Deposit Insurance Corpora-
tion Improvement Act of 1991 (12 U.S.C.
3109).
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(4) Disclosure to prosecuting or inves-
tigatory agencies or authorities. (i) Re-
ports of Apparent Crime pertaining to
suspected violations of law, which may
contain customer financial records,
may be disclosed to federal or state
prosecuting or investigatory authori-
ties without giving notice to the cus-
tomer, as permitted in the relevant ex-
ceptions of the RFPA.

(ii) The Director of the Corporation’s
Division having primary authority
over the exempt records, or designee,
may disclose to the proper federal or
state prosecuting or investigatory au-
thorities, or to any authorized officer
or employee of such authority, copies
of exempt records pertaining to irreg-
ularities discovered in depository insti-
tutions which are believed to con-
stitute violations of any federal or
state civil or criminal law, or unsafe or
unsound banking practices, provided
that customer financial records may be
disclosed without giving notice to the
customer, only as permitted by the rel-
evant exceptions of the RFPA. Unless
such disclosure is initiated by the
FDIC, customer financial records shall
be disclosed only in response to a writ-
ten request which:

(A) Is signed by an authorized official
of the agency making the request;

(B) Identifies the record or records to
which access is requested; and

(C) Gives the reasons for the request.

(iii) When notice to the customer is
required to be given under the RFPA,
the Director of the Corporation’s Divi-
sion having primary authority over the
exempt records, or designee, may dis-
close customer financial records to any
federal or state prosecuting or inves-
tigatory agency or authority, provided,
that:

(A) The General Counsel, or designee,
has determined that disclosure is au-
thorized or required by law; or

(B) Disclosure is pursuant to a writ-
ten request that indicates the informa-
tion is relevant to a legitimate law en-
forcement inquiry within the jurisdic-
tion of the requesting agency and:

(I) The Director of the Corporation’s
Division having primary authority
over the exempt records, or designee,
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certifies pursuant to section 1112(a)¢ of
the RFPA that the records are believed
relevant to a legitimate law enforce-
ment inquiry within the jurisdiction of
the receiving agency; and

(2) A copy of such certification and
the notice required by section 1112(b)7
of the RFPA is sent within fourteen
days of the disclosure to the customer
whose records are disclosed.?

(5) Disclosure to servicers and serviced
institutions. The Director of the Cor-
poration’s Division having primary au-
thority over the exempt records, or
designee, may disclose copies of any
exempt record related to a bank data
center, a depository institution service
corporation or any other data center
that provides data processing or re-
lated services to an insured institution
(hereinafter referred to as ‘‘data cen-
ter”) to:

(i) The examined data center;

(ii) Any insured institution that re-
ceives data processing or related serv-
ices from the examined data center;

(iii) Any state agency or authority
which exercises general supervision
over an institution serviced by the ex-
amined data center; and

6The form of certification generally is as
follows. Additional information may be
added:

Pursuant to section 1112(a) of the Right to
Financial Privacy Act of 1978 (12 U.S.C. 3412),
I, [name and appropriate title] hereby
certify that the financial records described
below were transferred to (agency or depart-
ment) in the belief that they were relevant
to a legitimate law enforcement inquiry,
within the jurisdiction of the receiving agen-
cy.

7The form of notice generally is as follows.
Additional information may be added:

Dear Mr./Ms.

Copies of, or information contained in,
your financial records lawfully in the posses-
sion of the Federal Deposit Insurance Cor-
poration have been furnished to (agency or
department) pursuant to the Right to Finan-
cial Privacy Act of 1978 for the following pur-
pose: . If you believe that this transfer
has not been made to further a legitimate
law enforcement inquiry, you may have legal
rights under the Right to Financial Privacy
Act of 1978 or the Privacy Act of 1974.

8Whenever the Corporation is subject to a
court-ordered delay of the customer notice,
the notice shall be sent immediately upon
the expiration of the court-ordered delay.
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(iv) Any federal financial institution
supervisory agency which exercises
general supervision over an institution
serviced by the examined data center.
The federal supervisory agency may
disclose any such examination report
received from the Corporation to an in-
sured institution over which it exer-
cises general supervision and which is
serviced by the examined data center.

(6) Disclosure to third parties. (i) Ex-
cept as otherwise provided in para-
graphs (¢) (1) through (6) of this sec-
tion, the Director of the Corporation’s
Division having primary authority
over the exempt records, or designee,
may in his or her discretion and for
good cause, disclose copies of any ex-
empt records to any third party where
requested to do so in writing. Any such
written request shall:

(A) Specify, with reasonable particu-
larity, the record or records to which
access is requested; and

(B) Give the reasons for the request.

(ii) Either prior to or at the time of
any disclosure, the Director or des-
ignee shall require such terms and con-
ditions as he deems necessary to pro-
tect the confidential nature of the
record, the financial integrity of any
depository institution to which the
record relates, and the legitimate pri-
vacy interests of any individual named
in such records.

() Authorization for disclosure by de-
pository institutions or other third par-
ties. (i) The Director of the Corpora-
tion’s Division having primary author-
ity over the exempt records, or des-
ignee, may, in his or her discretion and
for good cause, authorize any director,
officer, employee, or agent of a deposi-
tory institution to disclose copies of
any exempt record in his custody to
anyone who is not a director, officer or
employee of the depository institution.
Such authorization must be in response
to a written request from the party
seeking the record or from manage-
ment of the depository institution to
which the report or record pertains.
Any such request shall specify, with
reasonable particularity, the record
sought, the party’s interest therein,
and the party’s relationship to the de-
pository institution to which the
record relates.
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(ii) The Director of the Corporation’s
Division having primary authority
over the exempt records, or designee,
may, in his or her discretion and for
good cause, authorize any third party,
including a federal or state agency,
that has received a copy of a Corpora-
tion exempt record, to disclose such ex-
empt record to another party or agen-
cy. Such authorization must be in re-
sponse to a written request from the
party that has custody of the copy of
the exempt record. Any such request
shall specify the record sought to be
disclosed and the reasons why disclo-
sure is necessary.

(iii) Any subsidiary depository insti-
tution of a bank holding company or a
savings and loan holding company may
reproduce and furnish a copy of any re-
port of examination of the subsidiary
depository institution to the parent
holding company without prior ap-
proval of the Director of the Division
having primary authority over the ex-
empt records and any depository insti-
tution may reproduce and furnish a
copy of any report of examination of
the disclosing depository institution to
a majority shareholder if the following
conditions are met:

(A) The parent holding company or
shareholder owns in excess of 50% of
the voting stock of the depository in-
stitution or subsidiary depository in-
stitution;

(B) The board of directors of the de-
pository institution or subsidiary de-
pository institution at least annually
by resolution authorizes the reproduc-
tion and furnishing of reports of exam-
ination (the resolution shall specifi-
cally name the shareholder or parent
holding company, state the address to
which the reports are to be sent, and
indicate that all reports furnished pur-
suant to the resolution remain the
property of the Federal Deposit Insur-
ance Corporation and are not to be dis-
closed or made public in any manner
without the prior written approval of
the Director of the Corporation’s Divi-
sion having primary authority over the
exempt records as provided in para-
graph (b) of this section;

(C) A copy of the resolution author-
izing disclosure of the reports is sent to
the shareholder or parent holding com-
pany; and
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(D) The minutes of the board of direc-
tors of the depository institution or
subsidiary depository institution for
the meeting immediately following dis-
closure of a report state:

(I) That disclosure was made;

(2) The date of the report which was
disclosed;

(3) To whom the report was sent; and

(4) The date the report was disclosed.

(iv) With respect to any disclosure
that is authorized under this paragraph
(b)(7), the Director of the Corporation’s
Division having primary authority
over the exempt records, or designee,
shall only permit disclosure of records
upon determining that good cause ex-
ists. If the exempt record contains in-
formation derived from depository in-
stitution customer financial records,
disclosure is to be authorized only
upon the condition that the requesting
party and the party releasing the
records comply with any applicable
provision of the RFPA. Before author-
izing the disclosure, the Director (or
designee) may require that both the
party having custody of a copy of a
Corporation exempt record and the
party seeking access to the record
agree to such limitations as the Direc-
tor (or designee) deems necessary to
protect the confidential nature of the
record, the financial integrity of any
depository institution to which the
record relates and the legitimate pri-
vacy interests of any persons named in
such record.

(8) Disclosure by General Counsel. (i)
The Corporation’s General Counsel, or
designee, may disclose or authorize the
disclosure of any exempt record in re-
sponse to a valid judicial subpoena,
court order, or other legal process, and
authorize any current or former offi-
cer, director, employee, agent of the
Corporation, or third party, to appear
and testify regarding an exempt record
or any information obtained in the per-
formance of such person’s official du-
ties, at any administrative or judicial
hearing or proceeding where such per-
son has been served with a valid sub-
poena, court order, or other legal proc-
ess requiring him or her to testify. The
General Counsel shall consider the rel-
evancy of such exempt records or testi-
mony to the litigation, and the inter-
ests of justice, in determining whether
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to disclose such records or testimony.
Third parties seeking disclosure of ex-
empt records or testimony in litigation
to which the FDIC is not a party shall
submit a request for discretionary dis-
closure directly to the General Coun-
sel.® Such request shall specify the in-
formation sought with reasonable par-
ticularity and shall be accompanied by
a statement with supporting docu-
mentation showing in detail the rel-
evance of such exempt information to
the litigation, justifying good cause for
disclosure, and a commitment to be
bound by a protective order. Failure to
exhaust such administrative request
prior to service of a subpoena or other
legal process may, in the General
Counsel’s discretion, serve as a basis
for objection to such subpoena or legal
process. Customer financial records
may not be disclosed to any federal
agency that is not a federal financial
supervisory agency pursuant to this
paragraph unless notice to the cus-
tomer and certification as required by
the RFPA have been given except
where disclosure is subject to the rel-
evant exceptions set forth in the
RFPA.

(ii) The General Counsel, or designee,
may in his or her discretion and for
good cause, disclose or authorize dis-
closure of any exempt record or testi-
mony by a current or former officer, di-
rector, employee, agent of the Corpora-
tion, or third party, sought in connec-
tion with any civil or criminal hearing,
proceeding or investigation without
the service of a judicial subpoena, or
other legal process requiring such dis-
closure or testimony, if he or she deter-
mines that the records or testimony
are relevant to the hearing, proceeding
or investigation and that disclosure is
in the best interests of justice and not
otherwise prohibited by Federal stat-
ute. Customer financial records shall
not be disclosed to any federal agency

9This administrative requirement does not
apply to subpoenas, court orders or other
legal process issued for records of depository
institutions held by the FDIC as Receiver or
Conservator. Subpoenas, court orders or
other legal process issued for such records
will be processed in accordance with State
and Federal law, regulations, rules and privi-
leges applicable to FDIC as Receiver or Con-
servator.
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pursuant to this paragraph that is not
a federal financial supervisory agency,
unless the records are sought under the
Federal Rules of Civil Procedure (28
U.S.C. appendix) or the Federal Rules
of Criminal Procedure (18 U.S.C. appen-
dix) or comparable rules of other
courts and in connection with litiga-
tion to which the receiving federal
agency, employee, officer, director, or
agent, and the customer are parties, or
disclosure is otherwise subject to the
relevant exceptions in the RFPA.
Where the General Counsel or designee
authorizes a current or former officer,
director, employee or agent of the Cor-
poration to testify or disclose exempt
records pursuant to this paragraph
(b)(8), he or she may, in his or her dis-
cretion, limit the authorization to so
much of the record or testimony as is
relevant to the issues at such hearing,
proceeding or investigation, and he or
she shall give authorization only upon
fulfillment of such conditions as he or
she deems necessary and practicable to
protect the confidential nature of such
records or testimony.

(9) Authorization for disclosure by the
Chairman of the Corporation’s Board of
Directors. Except where expressly pro-
hibited by law, the Chairman of the
Corporation’s Board of Directors may
in his or her discretion, authorize the
disclosure of any Corporation records.
Except where disclosure is required by
law, the Chairman may direct any cur-
rent or former officer, director, em-
ployee or agent of the Corporation to
refuse to disclose any record or to give
testimony if the Chairman determines,
in his or her discretion, that refusal to
permit such disclosure is in the public
interest.

(10) Limitations on disclosure. All steps
practicable shall be taken to protect
the confidentiality of exempt records
and information. Any disclosure per-
mitted by paragraph (b) of this section
is discretionary and nothing in para-
graph (b) of this section shall be con-
strued as requiring the disclosure of in-
formation. Further, nothing in para-
graph (b) of this section shall be con-
strued as restricting, in any manner,
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the authority of the Board of Direc-
tors, the Chairman of the Board of Di-
rectors, the Director of the Corpora-
tion’s Division having primary author-
ity over the exempt records, the Cor-
poration’s General Counsel, or their
designees, or any other Corporation Di-
vision or Office head, in their discre-
tion and in light of the facts and cir-
cumstances attendant in any given
case, to require conditions upon and to
limit the form, manner, and extent of
any disclosure permitted by this sec-
tion. Wherever practicable, disclosure
of exempt records shall be made pursu-
ant to a protective order and redacted
to exclude all irrelevant or non-respon-
sive exempt information.

§309.7 Service of process.

(a) Service. Any subpoena or other
legal process to obtain information
maintained by the FDIC shall be duly
issued by a court having jurisdiction
over the FDIC, and served upon either
the Executive Secretary (or designee),
FDIC, 550 17th Street, N.W., Wash-
ington, DC 20429, or the Regional Direc-
tor or Regional Manager of the FDIC
region where the legal action from
which the subpoena or process was
issued is pending. A list of the FDIC’s
regional offices is available from the
Office of Corporate Communications,
FDIC, 550 17th Street, N.W., Wash-
ington, DC 20429 (telephone 202-898-
6996). Where the FDIC is named as a
party, service of process shall be made
pursuant to the Federal Rules of Civil
Procedure, and upon the Executive
Secretary (or designee), FDIC, 550 17th
Street N.W., Washington, DC 20429, or
upon the agent designated to receive
service of process in the state, terri-
tory, or jurisdiction in which any in-
sured depository institution is located.
Identification of the designated agent
in the state, territory, or jurisdiction
may be obtained from the Office of the
Executive Secretary or from the Office
of the General Counsel, FDIC, 550 17th
Street N.W., Washington, DC 20429. The
Executive Secretary (or designee), Re-
gional Director or designated agent
shall immediately forward any sub-
poena, court order or legal process to
the General Counsel. The Corporation
may require the payment of fees, in ac-
cordance with the fee schedule referred
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to in §309.5(c)(3), prior to the release of
any records requested pursuant to any
subpoena or other legal process.

(b) Notification by person served. If any
current or former officer, director, em-
ployee or agent of the Corporation, or
any other person who has custody of
records belonging to the FDIC, is
served with a subpoena, court order, or
other process requiring that person’s
attendance as a witness concerning any
matter related to official duties, or the
production of any exempt record of the
Corporation, such person shall prompt-
ly advise the Office of the Corpora-
tion’s General Counsel of such service,
of the testimony and records described
in the subpoena, and of all relevant
facts which may be of assistance to the
General Counsel in determining wheth-
er the individual in question should be
authorized to testify or the records
should be produced. Such person should
also inform the court or tribunal which
issued the process and the attorney for
the party upon whose application the
process was issued, if known, of the
substance of this section.

(c) Appearance by person served. Ab-
sent the written authorization of the
Corporation’s General Counsel, or des-
ignee, to disclose the requested infor-
mation, any current or former officer,
director, employee, or agent of the Cor-
poration, and any other person having
custody of records of the Corporation,
who is required to respond to a sub-
poena or other legal process, shall at-
tend at the time and place therein
specified and respectfully decline to
produce any such record or give any
testimony with respect thereto, basing
such refusal on this section.

PART 310—PRIVACY ACT
REGULATIONS

Sec.

310.1 Purpose and scope.

310.2 Definitions.

310.3 Procedures for requests pertaining to
individual records in a system of records.

310.4 Times, places, and requirements for
identification of individuals making re-
quests.

310.5 Disclosure of requested information to
individuals.

310.6 Special procedures: Medical records.

310.7 Request for amendment of record.
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