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real property occupies at least one unit of
the real property as a principal residence of
the owner.

Readily marketable collateral means insured
deposits, financial instruments, and bullion
in which the lender has a perfected interest.
Financial instruments and bullion must be
salable under ordinary circumstances with
reasonable promptness at a fair market
value determined by quotations based on ac-
tual transactions, on an auction or similarly
available daily bid and ask price market.
Readily marketable collateral should be ap-
propriately discounted by the lender con-
sistent with the lender’s usual practices for
making loans secured by such collateral.

Value means an opinion or estimate, set
forth in an appraisal or evaluation, which-
ever may be appropriate, of the market value
of real property, prepared in accordance with
the agency’s appraisal regulations and guid-
ance. For loans to purchase an existing prop-
erty, the term ‘‘value’” means the lesser of
the actual acquisition cost or the estimate of
value.

1- to 4-family residential property means
property containing fewer than five indi-
vidual dwelling units, including manufac-
tured homes permanently affixed to the un-
derlying property (when deemed to be real
property under state law).

[67 FR 62896, 62900, Dec. 31, 1992; 58 FR 4460,
Jan. 14, 1993]
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§366.1 Authority, purpose, and scope.

(a) Authority. This part is adopted
pursuant to section 12(f)(3) and (4) of
the Federal Deposit Insurance Act, 12
U.S.C. 1822(f)(3) and (4), and the rule-
making authority of the Federal De-
posit Insurance Corporation (FDIC)
found at 12 U.S.C. 1819. Pursuant to
those sections and consistent with the
goals and purposes of titles 18 and 41 of
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the U.S. Code, the FDIC is promul-
gating regulations in this part applica-
ble to independent contractors gov-
erning conflicts of interest, ethical re-
sponsibilities, and the use of confiden-
tial information. The regulations in
this part also establish procedures for
ensuring that independent contractors
meet minimum standards of com-
petence, experience, integrity, and fit-
ness. The FDIC will apply this part to
contractual activities it undertakes,
including situations in which it is act-
ing as manager of the Federal Savings
and Loan Insurance Corporation
(FSLIC) Resolution Fund (FRF). This
part is in addition to, and not in lieu
of, any other statute or regulation
which may apply to such contractual
activities. This part does not apply to
the FDIC when acting as a conservator
of a failed financial institution or when
operating a bridge bank.

(b) Purpose. Consistent with the goals
and purposes of titles 18 and 41 of the
U.S. Code, this part seeks to establish:

(1) Minimum standards which govern
conflicts of interest, ethical respon-
sibilities, and the use of confidential
information by contractors;

(2) Procedures to ensure that inde-
pendent contractors meet minimum
standards of competence, experience,
integrity, and fitness; and

(3) Official written guidance to con-
tracting personnel who award con-
tracts for services and to contractors
who bid on such contracts.

(c) Scope. (1) (i) This part applies to:

(A) Contractors, including law firms
and other independent contractors,
that are not deemed, under 12 U.S.C.
1822(f)(1)(B), to be employees of the
FDIC, which submit offers to provide
services to the FDIC or which enter
into contracts for services with the
FDIC; and

(B) Subcontractors which enter into
contracts to perform services under a
proposed or existing contract with the
FDIC.

(i) Contractors that are deemed
under 12 U.S.C. 1822(f)(1)(B) to be em-
ployees of the Corporation are subject,
in addition to this part, to Title 18 of
the United States Code; the Standards
of Ethical Conduct for Employees of
the Executive Branch (5 CFR part 2635);
the Supplemental Standards of Ethical
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Conduct for Employees of the Federal
Deposit Insurance Corporation (6 CFR
part 3201); the Executive Branch Finan-
cial Disclosure, Qualified Trusts, and
Certificates of Divestiture regulations
(5 CFR part 2634); and the Supple-
mental Financial Disclosure Require-
ments for Employees of the Federal
Deposit Insurance Corporation (6 CFR
part 3202).

(2) For all contractors subject to this
part, the FDIC will apply this part to
contracts which are entered into be-
tween the contractors and the FDIC on
or after April 10, 1996. In addition, this
part applies to contracts between con-
tractors subject to this part and the
FDIC which exist on April 10, 1996 for
which a contractual action, such as a
modification, extension, or exercise of
an option, takes place on or after April
10, 1996.

(d) Resolution Trust Corporation transi-
tion. This part shall apply to all RTC
contractors that provide services to
the FDIC after the RTC’s termination
which occurred, by statute, December
31, 1995.

§366.2 Definitions.

As used in this part:

(a) Affiliated business entity means a
company that is under the control of
the contractor, is in control of the con-
tractor or is under common control
with the contractor.

(b) Company means any corporation,
firm, partnership, society, joint ven-
ture, business trust, association or
similar organization, or any other
trust unless by its terms it must termi-
nate within twenty-five years or not
later than twenty-one years and ten
months after the death of individuals
living on the effective date of the trust,
or any other organization or institu-
tion, but shall not include any corpora-
tion the majority of the shares of
which are owned by the United States,
any state, or the District of Columbia.

(c) Conflict of interest means a situa-
tion in which:

(1) A contractor; any management of-
ficials or affiliated business entities of
a contractor; or any employees, agents,
or subcontractors of a contractor who
will perform services under a proposed
or existing contract with the FDIC, has
one or more personal, business, or fi-
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nancial interests or relationships
which would cause a reasonable indi-
vidual with knowledge of the relevant
facts to question the integrity or im-
partiality of those who are or will be
acting under a proposed or existing
FDIC contract; or

(2) A contractor; any management of-
ficials or affiliated business entities of
a contractor; or any employees, agents,
or subcontractors of a contractor who
will perform services under a proposed
or existing contract with the FDIC, is
an adverse party to the FDIC, RTC,
FSLIC, or their successors in a lawsuit;
or

(3) A contractor; any management of-
ficials or affiliated business entities of
a contractor; or any employees, agents,
or subcontractors of a contractor who
will perform services under a proposed
or existing contract with the FDIC, has
ever been suspended, excluded, or
debarred from contracting with a Fed-
eral entity or has ever had a contract
with the FDIC, RTC, FSLIC or their
successors rescinded or terminated
prior to the contract’s completion and
which rescission or termination in-
volved issues of conflicts of interest or
ethical responsibilities; or

(4) Any other facts exist which the
FDIC, in its sole discretion, determines
may, through performance of a pro-
posed or existing FDIC contract, pro-
vide a contractor with an unfair com-
petitive advantage which favors the in-
terests of the contractor or any person
with whom the contractor has or is
likely to have a personal or business
relationship.

(d) Contractor means a person which
has submitted an offer to perform serv-
ices for the FDIC or has a contractual
arrangement with the FDIC to perform
services.

(e) Control means the power to vote,
directly or indirectly, 25 percent or
more of any class of the voting stock of
a company; the ability to direct in any
manner the election of a majority of a
company’s directors or trustees; or the
ability to exercise a controlling influ-
ence over the company’s management
and policies. For purposes of this defi-
nition, a general partner of a limited
partnership is presumed to be in con-
trol of that partnership.
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(f) Default on a material obligation
means a loan or advance from an in-
sured depository institution which has
ever been delinquent for 90 or more
days as to payment of principal or in-
terest, or a combination thereof, with a
remaining balance of principal and ac-
crued interest on the ninetieth day, or
any time thereafter, in an amount in
excess of $50,000.

(g) FDIC means the Federal Deposit
Insurance Corporation in its receiver-
ship and corporate capacities. It does
not mean the FDIC in its conservator-
ship capacity or when it is operating a
bridge bank as defined, respectively, in
12 U.S.C. 1821(c) and (n).

(h) Insured depository institution
means any bank or savings association
the deposits of which are insured by
the FDIC.

(1) Management official means any
shareholder, employee or partner who
controls a company and any individual
who directs the day-to-day operations
of a company. With respect to a part-
nership whose management committee
or executive committee has responsi-
bility for the day-to-day operations of
the partnership, management official
means only a member of such com-
mittee but, if no such committee ex-
ists, management official means each
of the general partners.

(j) Offer means a proposal to provide
services to the FDIC. For law firms or
sole practitioner lawyers, ‘‘offer’ also
means the application submitted by
the law firm to the FDIC.

(k) Pattern or practice of defalcation re-
garding obligations means two or more
instances in which:

(1) A loan or advance from an insured
depository institution is in default for
ninety (90) or more days as to payment
of principal, interest, or a combination
thereof and there remains a legal obli-
gation to pay an amount in excess of
$50,000; or

(2) A loan or advance from an insured
depository institution where there has
been a failure to comply with the
terms to such an extent that the col-
lateral securing the loan or advance
was foreclosed upon, resulting in a loss
in excess of $50,000 to the insured de-
pository institution.

(1) Person means an individual or
company.
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(m) RTC means the former Resolu-
tion Trust Corporation in any of its ca-
pacities.

(n) Subcontractor means a person that
enters into a contract with an FDIC
contractor to perform services under a
proposed or existing contract with the
FDIC.

(o) Substantial loss to Federal deposit
insurance funds means:

(1) A loan or advance from an insured
depository institution, which is cur-
rently owed to the FDIC, RTC, FSLIC
or their successors, or the Bank Insur-
ance Fund (BIF), the Savings Associa-
tion Insurance Fund (SAIF), the FRF,
or funds maintained by the RTC for the
benefit of insured depositors, that is or
has ever been delinquent for ninety (90)
or more days as to payment of prin-
cipal, interest, or a combination there-
of and on which there remains a legal
obligation to pay an amount in excess
of $50,000;

(2) An obligation to pay an out-
standing, unsatisfied, final judgment in
excess of $50,000 in favor of the FDIC,
RTC, FSLIC, or their successors, or the
BIF, the SAIF, the FRF or the funds
maintained by the RTC for the benefit
of insured depositors; or

(3) A loan or advance from an insured
depository institution which is cur-
rently owed to the FDIC, RTC, FSLIC
or their successors, or the BIF, the
SAIF, the FRF or the funds maintained
by the RTC for the benefit of insured
depositors, where there has been a fail-
ure to comply with the terms to such
an extent that the collateral securing
the loan or advance was foreclosed
upon, resulting in a loss in excess of
$50,000.

§366.3 Appropriate officials.

(a) The General Counsel of the FDIC,
or the designee of the General Counsel,
shall administer the provisions of this
part with respect to contracts involv-
ing the provision of services by law
firms or sole practitioner lawyers.

(b) The FDIC Executive Secretary, or
the designee of the Executive Sec-
retary, shall administer the provisions
of this part with respect to all other
contracts.

378



Federal Deposit Insurance Corporation

§366.4 Disqualification of contractors.

(a) Disqualifying conditions. No person
shall perform services under an FDIC
contract and no contractor shall enter
into any contract with the FDIC if that
person or contractor:

(1) Has been convicted of any felony;

(2) Has been removed from, or prohib-
ited from participating in the affairs
of, any insured depository institution
pursuant to any final enforcement ac-
tion by the Office of the Comptroller of
the Currency, the Office of Thrift Su-
pervision, the Board of Governors of
the Federal Reserve System, or the
Federal Deposit Insurance Corporation
or their successors;

(3) Has demonstrated a pattern or
practice of defalcation regarding obli-
gations; or

(4) Has caused a substantial loss to
Federal deposit insurance funds.

(b) Contractors with disqualifying con-
ditions arising prior to contract award. (1)
A contractor which has any of the dis-
qualifying conditions identified in
paragraph (a) of this section prior to
the award of an FDIC contract is dis-
qualified and is prohibited from enter-
ing into contracts with the FDIC.

(2) If after submitting an offer but
prior to award, a contractor discovers
that it has any of the disqualifying
conditions identified in paragraph (a)
of this section, it shall notify the FDIC
in writing within 10 days or prior to
award, whichever is earlier.

(c) Disqualifying conditions that arise
or are discovered after contract award. A
contractor must notify the FDIC in
writing within 10 days after discov-
ering that it or any person performing
services under an FDIC contract has
any of the disqualifying conditions
identified in paragraph (a) of this sec-
tion. Such notification shall contain a
detailed description of the disquali-
fying condition and may include a
statement of how the contractor in-
tends to resolve such condition. The
FDIC, after receipt of such notification
or other discovery of the contractor’s
disqualifying condition, shall take such
action as it determines is in the FDIC’s
best interests, including that:

(1) The FDIC may notify the con-
tractor in writing of the corrective ac-
tions, if any, which the contractor
must take to eliminate the disquali-
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fying condition. Corrective actions
must be completed by the contractor
not later than 30 days after notifica-
tion is mailed by the FDIC unless the
FDIC, at its sole discretion, determines
that it will be in the best interests of
the FDIC to grant the contractor an
extension of time in which to complete
such corrective action;

(2) The FDIC may immediately de-
clare any contracts with such con-
tractor in default, terminate the con-
tracts, and order an immediate trans-
fer of duties and responsibilities under
the contracts; or

(3) The FDIC may declare any con-
tracts with such contractor in default
and temporarily waive such default in
order to allow an orderly transfer of
duties and responsibilities under the
contracts.

(d) Reconsideration of decisions. Deci-
sions issued by the FDIC may be recon-
sidered upon application by an affected
party to the Chairman or the Chair-
man’s designee. Such requests shall be
in writing and contain the bases for the
request. The FDIC, at its discretion
and after determining that it is in its
best interests, may stay any corrective
or other actions ordered by it pending
reconsideration of a decision.

§366.5 Contractor conflicts of interest.

(a) General. The FDIC will not award
contracts to contractors that have con-
flicts of interest associated with a par-
ticular contract or permit contractors
to continue performance under existing
contracts when such contractors have
conflicts of interest, unless such con-
flicts are eliminated by the contractor
or are waived by the appropriate FDIC
official.

(b) Waivers. Waivers of conflicts of in-
terest will only be granted when, in
light of all relevant circumstances, the
interests of the FDIC in the contrac-
tor’s participation outweigh the con-
cern that a reasonable person may
question the integrity of the FDIC’s
operations.

(c) Conflicts of interest arising prior to
contract award (1) Requests for review of
conflicts of interest. (i) A contractor,
with its offer, may request a deter-
mination as to the existence of a con-
flict of interest, may request that the
conflict of interest, if any, be waived in
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accordance with paragraph (b) of this
section, or may propose how the con-
tractor could eliminate the conflict.

(ii) If after submitting an offer, but
prior to award, a contractor discovers
that it has a conflict, it shall notify
the FDIC in writing within 10 days or
prior to award, whichever is earlier.
The contractor, with its notice, may
make such requests or proposals re-
garding the conflict or potential con-
flict as are described in paragraph
(¢)(1)(i) of this section.

(2) Review by the FDIC. (i) Subject to
the restrictions set forth in paragraphs
(c)(2)(ii) and (c)(3) of this section, the
appropriate FDIC official, at his or her
sole discretion, may determine whether
a conflict of interest exists, may waive
the conflict of interest in accordance
with paragraph (b) of this section, or
may approve in writing a contractor’s
proposal to eliminate a conflict of in-
terest.

(ii) For contractors other than law
firms and sole practitioner lawyers, the
FDIC may consider a contractor’s con-
flict or potential conflict of interest
only if the FDIC first determines that
the contractor’s offer is the most ad-
vantageous of all received.

(3) Pre-bid requests and pre-bid review
for contractors other than law firms and
sole practitioner lawyers. A request for
pre-bid review must be in writing and
describe in detail the conflict or poten-
tial conflict of interest. The request
may provide a proposal for elimination
of the conflict or request a waiver of
the conflict. The FDIC may perform a
pre-bid review of conflicts of interest
only if it first determines, at its sole
discretion, that the participation of
the contractor in the bidding process is
necessary to provide adequate competi-
tion.

(d) Conflicts of interest that arise or are
discovered after contract award. A con-
tractor shall notify the FDIC in writ-
ing within 10 days after discovering
that it has a conflict of interest. Such
notification shall contain a detailed
description of the conflict of interest
and state how the contractor intends
to eliminate the conflict. The FDIC,
after receipt of such notification or
other discovery of the contractor’s con-
flict or potential conflict of interest,
shall take such action as it determines
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is in the FDIC’s best interests, includ-
ing that:

(1) The FDIC may notify the con-
tractor in writing of its finding as to
whether a conflict of interest exists
and the basis for such determination;
whether or not a waiver will be grant-
ed; or whether corrective actions may
be taken in order to eliminate the con-
flict of interest. Corrective actions
must be completed by the contractor
not later than 30 days after notifica-
tion is mailed by the FDIC unless the
FDIC, at its sole discretion, determines
that it is in the best interests of the
FDIC to grant the contractor an exten-
sion in which to complete such correc-
tive action;

(2) The FDIC may immediately de-
clare any affected contracts with such
contractor in default, terminate the
contracts, and order an immediate
transfer of duties and responsibilities
under such contracts; or

(3) The FDIC may declare any af-
fected contract with such contractor in
default and temporarily waive such de-
fault in order to allow an orderly
transfer of duties and responsibilities
under such contract.

(e) Reconsideration of decisions. Deci-
sions issued pursuant to this part may
be reconsidered by the Chairman or the
Chairman’s designee upon application
by the contractor. Such requests shall
be in writing and shall contain the
bases for the request. The FDIC, at its
discretion and after determining that
it is in its best interests, may stay any
corrective or other actions ordered by
the FDIC pending reconsideration of a
decision.

§366.6 Information required to be sub-
mitted.

(a) Initial submission. Every offer sub-
mitted to the FDIC by any contractor
shall include a completed Representa-
tions and Certifications Form and such
other information as the FDIC may
deem appropriate to permit it to make
a determination with respect to dis-
qualifying conditions or conflicts of in-
terest. The Representations and Cer-
tifications Form shall require that the
contractor provide the following:

(1) Certifications that, to the best of
the contractor’s knowledge, the con-
tractor is not disqualified from service
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on behalf of the FDIC because of the
existence of any of the conditions iden-
tified in §366.4(a), or conflicts of inter-
est as defined in §366.2(c)(1) through (3),
subject to the contractor’s request for
waiver of a conflict of interest or pro-
posal for elimination of a conflict of in-
terest as described in §366.5;

(2) A list and description of any in-
stance during the ten (10) years pre-
ceding the submission of the offer in
which the contractor or any company
under the contractor’s control de-
faulted on a material obligation to any
insured depository institution;

(3) The contractor’s agreement that
it will not allow any employee, agent,
or subcontractor to perform services
under the proposed contract with the
FDIC unless the contractor first
verifies with each such employee,
agent, or subcontractor that, to the
best of such person’s knowledge, such
person:

(i) Is not disqualified from per-
forming services under the FDIC con-
tract because of the existence of any of
the conditions identified in §366.4(a);

(ii) Has no conflicts of interest as de-
fined in §366.2(c)(1) through (3), subject
to a request by the contractor for a
conflict of interest waiver or proposal
for the elimination of a conflict of in-
terest as set forth in §366.5; and

(iii) Has not, during the ten (10) years
preceding the submission of the offer,
defaulted on a material obligation to
any insured depository institution; and

(4) Any other information which the
FDIC may deem appropriate, the scope
of which will be dependent on the par-
ticular contract under consideration.

(b) Subsequent submissions. During the
term of the contract, the contractor
shall:

(1) Verify the information described
in paragraph (a)(3) of this section for
any employee, agent, or subcontractor
who will perform services under the
contract for whom such information
has not been previously verified, prior
to such employee, agent, or subcon-
tractor performing services under the
contract; and

(2) Immediately notify the FDIC if
any of the information submitted pur-
suant to paragraph (a) of this section
was incorrect at time of submission or
has subsequently become incorrect.

§366.7

(c) Failure to provide information. A
contractor that fails to provide any re-
quired information or misstates a ma-
terial fact may be determined by the
FDIC to be ineligible for the award of
the FDIC contract for which such in-
formation is required or to be in de-
fault with respect to any existing con-
tract for which such information is re-
quired.

(d) Retention of information. A con-
tractor shall retain the information
upon which it relied in preparing its
certification(s) during the term of the
contract and for a period of three (3)
yvears following the termination or ex-
piration of the contract and shall make
such information available for review
by the FDIC upon request.

(e) Delayed compliance in emergencies.
In emergencies, when unforeseeable
circumstances make it necessary to
contract immediately in order to pro-
tect FDIC personnel or property, the
FDIC may authorize delayed compli-
ance with this part.

(f) Additional contractual requirements.
In addition to the provisions of this
part, the FDIC may include in its con-
tract provisions, conditions and limita-
tions, including additional standards
for contractor fitness and integrity.

§366.7 Minimum ethical standards for
independent contractors.

(a) In connection with the perform-
ance of any contract and during the
term of such contract, a contractor,
shall not:

(1) Accept or solicit for itself or oth-
ers favors, gifts, or other items of mon-
etary value from any person the con-
tractor knows is seeking official action
from the FDIC in connection with the
contract or has interests which may be
substantially affected by the contrac-
tor’s performance or nonperformance
of duties to the FDIC;

(2) Use improperly or allow the im-
proper use of FDIC property, or prop-
erty over which the contractor has su-
pervision or charge by reason of the
contract;

(3) Use its status as an FDIC con-
tractor for its personal, financial or
business benefit or for the benefit of a
third party, except as contemplated by
the contract;
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(4) Make any promise or commitment
on behalf of the FDIC not authorized
by the FDIC.

(b) Pursuant to 18 U.S.C. 201, whoever
acts for or on behalf of the FDIC is
deemed to be a public official and pub-
lic officials are prohibited from solic-
iting or accepting anything of value in
return for being influenced in the per-
formance of official actions. Violators
are subject to criminal sanctions under
Title 18 of the United States Code.

(¢) Pursuant to 18 U.S.C. 1001, who-
ever knowingly and willingly falsifies a
material fact, makes a false statement,
or utilizes a false writing in connection
with an FDIC contract is subject to
criminal sanctions under Title 18 of the
United States Code.

(d) A contractor that violates the
provisions of this section may be deter-
mined by the FDIC to be ineligible for
the award of an FDIC contract and the
FDIC may determine that such con-
tractor is in default under any existing
FDIC contract.

§366.8 Confidentiality of information.

(a) A contractor has a duty to protect
confidential information and shall not
use or allow the use of confidential in-
formation to further a private interest
other than as contemplated by the con-
tract.

(b) If a contractor fails to comply
with the provisions of this section, the
FDIC may:

(1) Declare the contractor ineligible
for the award of any FDIC contract not
yet awarded; or

(2) Declare the contractor in default
under any existing contract with the
FDIC.

(c) As used in this section, ‘‘confiden-
tial information” means information
that a contractor obtains from the
FDIC or a third party in connection
with an FDIC contract but does not in-
clude information generally available
to the public unless the information
becomes available to the public as a re-
sult of unauthorized disclosure by the
contractor.

§366.9 Liability for rescission or ter-
mination.
The FDIC may seek its actual, direct,
and consequential damages from a con-
tractor whose disqualifying conditions,
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conflicts of interest, failure to comply
with information submission or con-
fidentiality requirements, or failure to
comply with the minimum ethical
standards for independent contractors
were the basis for rescission or termi-
nation of a contract between the FDIC
and the contractor. This right to ter-
minate or rescind and these remedies
are cumulative and in addition to any
other remedies or rights the FDIC may
have under the terms of the contract,
at law, or otherwise.

§366.10 Finality of determination.

Any determination made by the
FDIC pursuant to this part is at the
FDIC’s sole discretion and shall not be
subject to further review.

PART 367—SUSPENSION AND EX-
CLUSION OF CONTRACTOR AND
TERMINATION OF CONTRACTS

Sec.

367.1 Authority, purpose, scope and applica-
tion.

367.2 Definitions.

367.3 Appropriate officials.

367.4 [Reserved]

367.5 Exclusions.

367.6 Causes for exclusion.

367.7 Suspensions.

367.8 Causes for suspension.

367.9 Imputation of causes.

367.10-67.11 [Reserved]

367.12 Procedures.

367.13 Notices.

367.14 Responses.

367.15 Additional proceedings as to disputed
material facts.

367.16 Ethics Counselor decisions.

367.17 Duration of suspensions and exclu-
sions.

367.18 Abrogation of contracts.

367.19 Exceptions to suspensions and exclu-
sions.

367.20 Review and reconsideration of Ethics
Counselor decisions.

AUTHORITY: 12 U.S.C. 1822(f) (4) and (5).

SOURCE: 61 FR 68560, Dec. 30, 1996, unless
otherwise noted.

§367.1 Authority, purpose, scope and
application.

(a) Authority. This part is adopted
pursuant to section 12(f) (4) and (5) of
the Federal Deposit Insurance Act, 12
U.S.C. 1822(f) (4) and (5), and the rule-
making authority of the Federal De-
posit Insurance Corporation (FDIC)
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