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part satisfies the borrower notice re-
quirements of the Act.

§ 572.10 Notice of servicer’s identity.
(a) Notice requirement. When a savings

association makes, increases, extends,
renews, sells, or transfers a loan se-
cured by a building or mobile home lo-
cated or to be located in a special flood
hazard area, the savings association
shall notify the Director of FEMA (or
the Director’s designee) in writing of
the identity of the servicer of the loan.
The Director of FEMA has designated
the insurance provider to receive the
savings association’s notice of the
servicer’s identity. This notice may be
provided electronically if electronic
transmission is satisfactory to the Di-
rector of FEMA’s designee.

(b) Transfer of servicing rights. The
savings association shall notify the Di-
rector of FEMA (or the Director’s des-
ignee) of any change in the servicer of
a loan described in paragraph (a) of
this section within 60 days after the ef-
fective date of the change. This notice
may be provided electronically if elec-
tronic transmission is satisfactory to
the Director of FEMA’s designee. Upon
any change in the servicing of a loan
described in paragraph (a) of this sec-
tion, the duty to provide notice under
this paragraph (b) shall transfer to the
transferee servicer.

APPENDIX A TO PART 572—SAMPLE FORM
OF NOTICE OF SPECIAL FLOOD HAZARDS
AND AVAILABILITY OF FEDERAL DISAS-
TER RELIEF ASSISTANCE

We are giving you this notice to inform
you that:

The building or mobile home securing the
loan for which you have applied is or will be
located in an area with special flood hazards.

The area has been identified by the Direc-
tor of the Federal Emergency Management
Agency (FEMA) as a special flood hazard
area using FEMA’s Flood Insurance Rate Map
or the Flood Hazard Boundary Map for the
following community: llllllll. This
area has at least a one percent (1%) chance
of a flood equal to or exceeding the base
flood elevation (a 100-year flood) in any
given year. During the life of a 30-year mort-
gage loan the risk of a 100-year flood in a
special flood hazard area is 26 percent (26%).

Federal law allows a lender and borrower
jointly to request the Director of FEMA to
review the determination of whether the
property securing the loan is located in a

special flood hazard area. If you would like
to make such a request, please contact us for
further information.

lll The community in which the prop-
erty securing the loan is located participates
in the National Flood Insurance Program
(NFIP). Federal law will not allow us to
make you the loan that you have applied for
if you do not purchase flood insurance. The
flood insurance must be maintained for the
life of the loan. If you fail to purchase or
renew flood insurance on the property, Fed-
eral law authorizes and requires us to pur-
chase the flood insurance for you at your ex-
pense.

• Flood insurance coverage under the NFIP
may be purchased through an insurance
agent who will obtain the policy either di-
rectly through the NFIP or through an in-
surance company that participates in the
NFIP. Flood insurance also may be available
from private insurers that do not participate
in the NFIP.

• At a minimum, flood insurance pur-
chased must cover the lesser of:

(1) the outstanding principal balance of the
loan; or

(2) the maximum amount of coverage al-
lowed for the type of property under the
NFIP.

Flood insurance coverage under the NFIP
is limited to the overall value of the prop-
erty securing the loan minus the value of the
land on which the property is located.

• Federal disaster relief assistance (usu-
ally in the form of a low-interest loan) may
be available for damages incurred in excess
of your flood insurance if your community’s
participation in the NFIP is in accordance
with NFIP requirements.

lll Flood insurance coverage under the
NFIP is not available for the property secur-
ing the loan because the community in
which the property is located does not par-
ticipate in the NFIP. In addition, if the non-
participating community has been identified
for at least one year as containing a special
flood hazard area, properties located in the
community will not be eligible for Federal
disaster relief assistance in the event of a
Federally-declared flood disaster.

PART 574—ACQUISITION OF CON-
TROL OF SAVINGS ASSOCIA-
TIONS

Sec.
574.1 Scope of part.
574.2 Definitions.
574.3 Acquisition of control of savings asso-

ciations.
574.4 Control.
574.5 Certifications of ownership.
574.6 Procedural requirements.
574.7 Determination by the OTS.
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574.8 Qualified stock issuances by under-
capitalized savings associations or hold-
ing companies.

574.9 Additions of directors and employ-
ment of senior executive officers of sav-
ings associations and savings and loan
holding companies.

574.100 Rebuttal of control agreement.

AUTHORITY: 12 U.S.C. 1467a, 1817, 1831i.

SOURCE: 54 FR 49690, Nov. 30, 1989, unless
otherwise noted.

§ 574.1 Scope of part.
The purpose of this part is to imple-

ment the provisions of the Change in
Bank Control Act, 12 U.S.C.1817(j)
(‘‘Control Act’’), and the Savings and
Loan Holding Company Act, 12 U.S.C.
1467a (‘‘Holding Company Act’’), relat-
ing to acquisitions and changes in con-
trol of savings associations that are or-
ganized in stock form and savings and
loan holding companies thereof.

[61 FR 60184, Nov. 27, 1996]

§ 574.2 Definitions.
As used in this part and in the forms

under this part, the following defini-
tions apply, unless the context other-
wise requires:

(a) Acquire when used in connection
with the acquisition of stock of a sav-
ings association means obtaining own-
ership, control, power to vote, or sole
power of disposition of stock, directly
or indirectly or through one or more
transactions or subsidiaries, through
purchase, assignment, transfer, ex-
change, succession, or other means, in-
cluding:

(1) An increase in percentage owner-
ship resulting from a redemption, re-
purchase, reverse stock split or a simi-
lar transaction involving other securi-
ties of the same class, and

(2) The acquisition of stock by a
group of persons and/or companies act-
ing in concert which shall be deemed to
occur upon formation of such group:
Provided, That an investment advisor
shall not be deemed to acquire the vot-
ing stock of its advisee if the advisor:

(i) Votes the stock only upon instruc-
tion from the beneficial owner, and

(ii) Does not provide the beneficial
owner with advice concerning the vot-
ing of such stock.

(b) Acquiror means a person or com-
pany.

(c) Acting in concert means: (1) Know-
ing participation in a joint activity or
interdependent conscious parallel ac-
tion towards a common goal whether
or not pursuant to an express agree-
ment, or

(2) A combination or pooling of vot-
ing or other interests in the securities
of an issuer for a common purpose pur-
suant to any contract, understanding,
relationship, agreement or other ar-
rangement, whether written or other-
wise.

(3) A person or company which acts
in concert with another person or com-
pany (‘‘other party’’) shall also be
deemed to be acting in concert with
any person or company who is also act-
ing in concert with that other party,
except that any tax-qualified employee
stock benefit plan as defined in
§ 563b.2(a)(39) will not be deemed to be
acting in concert with its trustee or a
person who serves in a similar capacity
solely for the purpose of determining
whether stock held by the trustee and
stock held by the plan will be aggre-
gated.

(d) Affiliate means any person or com-
pany which controls, is controlled by
or is under common control with a per-
son, savings association or company.

(e) BIF means the Bank Insurance
Fund, as established by the Federal De-
posit Insurance Act, 12 U.S.C. 1811 et
seq.

(f) Company means any corporation,
partnership, trust, association, joint
venture, pool, syndicate, unincor-
porated organization, joint-stock com-
pany or similar organization, as de-
fined in paragraph (r) of this section;
but a company does not include:

(1) The Federal Deposit Insurance
Corporation, the Resolution Trust Cor-
poration, the Office of Thrift Super-
vision, or any Federal Home Loan
Bank, or

(2) Any company the majority of
shares of which is owned by:

(i) The United States or any State,
(ii) An officer of the United States or

any State in his or her official capac-
ity, or

(iii) An instrumentality of the United
States or any State.

(g) Controlling shareholder means any
person who directly or indirectly or
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acting in concert with one or more per-
sons or companies, or together with
members of his or her immediate fam-
ily, owns, controls, or holds with power
to vote 10 percent or more of the voting
stock of a company or controls in any
manner the election or appointment of
a majority of the company’s board of
directors.

(h) Director means the Director of the
Office of Thrift Supervision.

(i) [Reserved]
(j) Immediate family means a person’s

spouse, father, mother, children, broth-
ers, sisters and grandchildren; the fa-
ther, mother, brothers, and sisters of
the person’s spouse; and the spouse of
the person’s child, brother or sister.

(k) Management official means any
president, chief executive officer, chief
operating officer, vice president, direc-
tor, partner, or trustee, or any other
person who performs or has a rep-
resentative or nominee performing
similar policymaking functions, in-
cluding executive officers of principal
business units or divisions or subsidi-
aries who perform policymaking func-
tions, for a savings association or a
company, whether or not incorporated.

(l) Office means the Office of Thrift
Supervision.

(m) Person means an individual or a
group of individuals acting in concert
who do not constitute a ‘‘company’’ as
defined in paragraph (f) of this section.

(n) Repealed Control Act means the
Change in Savings and Loan Control
Act, 12 U.S.C. 1730(q), as in effect im-
mediately prior to its repeal by the Fi-
nancial Institutions Reform, Recovery,
and Enforcement Act of 1989.

(o) SAIF means the Savings Associa-
tion Insurance Fund, as established by
the Federal Deposit Insurance Act, 12
U.S.C. 1811 et seq.

(p) Savings Association means a Fed-
eral savings and loan association or a
Federal savings bank chartered under
section 5 of the Home Owners’ Loan
Act, a building and loan, savings and
loan or homestead association or a co-
operative bank (other than a coopera-
tive bank described in 12 U.S.C.
1813(a)(2)) the deposits of which are in-
sured by the Federal Deposit Insurance
Corporation, and any corporation
(other than a bank) the deposits of
which are insured by the Federal De-

posit Insurance Corporation that the
Office and the Federal Deposit Insur-
ance Corporation jointly determine to
be operating in substantially the same
manner as a savings association, and
shall include any savings bank or any
cooperative bank which is deemed by
the Office to be a savings association
under 12 U.S.C. 1467a(1), and any sav-
ings and loan holding company as de-
fined in paragraph (q) of this section.

(q) Savings and loan holding company
means any company that directly or
indirectly controls a savings associa-
tion, but does not include:

(1) Any company by virtue of its own-
ership or control of voting stock of a
savings association acquired in connec-
tion with the underwriting of securi-
ties if such stock is held only for such
period of time (not exceeding 120 days
unless extended by the Office) as will
permit the sale thereof on a reasonable
basis; and

(2) Any trust (other than a pension,
profit-sharing, stockholders’, voting, or
business trust) which controls a sav-
ings association if such trust by its
terms must terminate within 25 years
or not later than 21 years and 10
months after the death of individuals
living on the effective date of the trust,
and:

(i) Was in existence and in control of
a savings association on June 26, 1967,
or

(ii) Is a testamentary trust; and
(3) A bank holding company that is

registered under, and subject to, the
Bank Holding Company Act of 1956, or
any company directly or indirectly
controlled by such company (other
than a savings association).

(r) Similar organization for purposes of
paragraph (f) of this section means a
combination of parties with the poten-
tial for or practical likelihood of con-
tinuing rather than temporary exist-
ence, where the parties thereto have
knowingly and voluntarily associated
for a common purpose pursuant to
identifiable and binding relationships
which govern the parties with respect
to either:

(1) The transferability and voting of
any stock or other indicia of participa-
tion in another entity, or
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(2) Achievement of a common or
shared objective, such as to collec-
tively manage or control another en-
tity.

(s) Stock means common or preferred
stock, general or limited partnership
shares or interests, or similar inter-
ests.

(t) Uninsured institution means any fi-
nancial institution the deposits of
which are not insured by the Federal
Deposit Insurance Corporation.

(u)(1) Voting stock means common or
preferred stock, general or limited
partnership shares or interests, or
similar interests if the shares or inter-
ests, by statute, charter or in any man-
ner, entitle the holder:

(i) To vote for or to select directors,
trustees, or partners (or persons exer-
cising similar functions of the issuing
savings association or company); or

(ii) To vote or to direct the conduct
of the operations or other significant
policies of the issuer:

(2) Notwithstanding anything in
paragraph (u)(1) of this section, pre-
ferred stock, limited partnership
shares or interests, or similar interests
are not ‘‘voting stock’’ if:

(i) Voting rights associated with the
stock, shares or interests are limited
solely to the type customarily provided
by statute with regard to matters that
would significantly and adversely af-
fect the rights or preference of the
stock, security or other interest, such
as the issuance of additional amounts
or classes of senior securities, the
modification of the terms of the stock,
security or interest, the dissolution of
the issuer, or the payment of dividends
by the issuer when preferred dividends
are in arrears;

(ii) The stock, shares or interests
represent an essentially passive invest-
ment or financing device and do not
otherwise provide the holder with con-
trol over the issuer; and

(iii) The stock, shares or interests do
not at the time entitle the holder, by
statute, charter, or otherwise, to select
or to vote for the selection of directors,
trustees, or partners (or persons exer-
cising similar functions) of the issuer;

(3) Notwithstanding anything in
paragraphs (u)(1) and (u)(2) of this sec-
tion, ‘‘voting stock’’ shall be deemed to
include stock and other securities that,

upon transfer or otherwise, are con-
vertible into voting stock or exer-
cisable to acquire voting stock where
the holder of the stock, convertible se-
curity or right to acquire voting stock
has the preponderant economic risk in
the underlying voting stock. Securities
immediately convertible into voting
stock at the option of the holder with-
out payment of additional consider-
ation shall be deemed to constitute the
voting stock into which they are con-
vertible; other convertible securities
and rights to acquire voting stock shall
not be deemed to vest the holder with
the preponderant economic risk in the
underlying voting stock if the holder
has paid less than 50 percent of the
consideration required to directly ac-
quire the voting stock and has no other
economic interest in the underlying
voting stock. For purposes of calculat-
ing the percentage of voting stock held
by a particular acquiror, stock or other
securities convertible into voting stock
or exercisable to acquire voting stock
which are deemed voting stock under
this paragraph (u)(3) shall be included
in calculating the amount of voting
stock held by the acquiror and the
total amount of stock outstanding only
to the extent of the voting stock ob-
tainable by such acquiror by such con-
version or exercise of rights.

[54 FR 49690, Nov. 30, 1989, as amended at 60
FR 66720, Dec. 26, 1995; 61 FR 60184, Nov. 27,
1996]

§ 574.3 Acquisition of control of sav-
ings associations.

(a) Acquisition by a company or certain
persons. Unless a transaction is exempt
under paragraph (c) of this section, or
exempt from prior approval under para-
graph (d) of this section, no company
or any director or officer of a savings
and loan holding company, or any indi-
vidual who owns, controls, or holds
with power to vote (or holds proxies
representing) more than 25 percent of
the voting stock of a savings and loan
holding company, shall acquire con-
trol, as defined in § 574.4 (a) and (b) of
this part, of a savings association ex-
cept upon receipt of the written ap-
proval of the Office.

(b) Acquisition by a person. Unless a
transaction is exempt under paragraph
(c) of this section, or exempt from prior
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notice under paragraph (d) of this sec-
tion, no person (other than certain per-
sons affiliated with a savings and loan
holding company who are subject to
paragraph (a) of this section), shall ac-
quire control, as defined in § 574.4 (a)
and (b) of this part, of a savings asso-
ciation until written notice has been
provided to the Office and (1) the Office
indicates in writing its intent not to
disapprove the proposed acquisition or
(2) 60 days (or such period of time as
the Office may specify if the review pe-
riod has been extended under
§ 574.6(c)(3) of this part) have passed
since receipt of a notice deemed suffi-
cient under § 574.6(c)(2). Notwithstand-
ing the forgoing, acquisitions by per-
sons by means of a merger with an in-
terim association are not subject to
this part, but shall be subject to ap-
proval under § 563.22, and either § 552.13
or applicable state law.

(c) Exempt transactions. (1) The fol-
lowing transactions are exempt from
the application requirements of para-
graph (a) of this section:

(i) Control of a savings association
acquired by devise under the terms of a
will creating a trust which is excluded
from the definition of savings and loan
holding company under § 574.2(q) of this
part;

(ii) Control of a savings association
acquired in connection with a reorga-
nization that involves solely the acqui-
sition of control of that association by
a newly formed company that is con-
trolled by the same acquirors that con-
trolled the savings association for the
immediately preceding three years,
and entails no other transactions, such
as an assumption of the acquirors’ debt
by the newly formed company: Pro-
vided, that the acquirors have filed
with the Office an H–(e)4 notification
as provided in section 574.6 of this part
and the OTS does not object to the ac-
quisition within 30 days of the filing
date;

(iii) Control of a savings association
acquired by a bank holding company
that is registered under and subject to,
the Bank Holding Company Act of 1956,
or any company controlled by such
bank holding company;

(iv) Control of a savings association
acquired solely as a result of (A) a
pledge or hypothecation of stock to se-

cure a loan contracted for in good faith
or (B) the liquidation of a loan con-
tracted for in good faith, in either case
where such loan was made in the ordi-
nary course of the business of the lend-
er: Provided, further, That acquisition
of control pursuant to such pledge,
hypothecation or liquidation is re-
ported to the Office within 30 days, and
Provided, further, That the acquiror
shall not retain such control for more
than one year from the date on which
such control was acquired; however,
the Office may, upon application by an
acquiror, extend such one-year period
from year to year, for an additional pe-
riod of time not exceeding three years,
if the Office finds such extension is
warranted and would not be detrimen-
tal to the public interest;

(v) Control of a savings association
acquired through a percentage increase
in stock ownership following a pro rata
stock dividend or stock split, if the
proportional interests of the recipients
remain substantially the same;

(vi) Acquisition of additional stock
after approval under § 574.7 of this part,
or any predecessor provision, has been
received: Provided, That such acquisi-
tion is consistent with any conditions
imposed in connection with such ap-
proval and with the representations
made by the acquiror in its applica-
tion;

(vii) Acquisitions of up to twenty-five
percent (25%) of a class of stock by a
tax-qualified employee stock benefit
plan as defined in § 563b.2(a)(39); and

(viii) Acquisitions of up to 15 percent
of the voting stock of any savings asso-
ciation by a savings and loan holding
company (other than a bank holding
company) in connection with a quali-
fied stock issuance if such acquisition
is approved by the Office pursuant to
§ 574.8(a).

(2) The following transactions are ex-
empt from the notice requirements of
paragraph (b) of this section:

(i) Transactions which are exempt
pursuant to paragraphs (c)(1)(iii),
(c)(1)(iv), (c)(1)(v), and (c)(1)(vi) of this
section;

(ii) Transactions for which approval
is required under paragraph (a) of this
section;
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(iii) Transactions for which approval
is required under part 546 or § 552.13 and
§ 563.22 of this chapter;

(iv) Transactions for which a change
of control notice must be submitted to
the Board of Governors of the Federal
Reserve System pursuant to the
Change in Bank Control Act, 12 U.S.C.
1817(j);

(v) Acquisition of additional stock of
a savings association by any person
who:

(A) Has held power to vote 25 percent
or more of any class of voting stock in
such association continuously since
March 9, 1979; or

(B) Has maintained control of the
savings association continuously since
acquiring control in compliance with
the Control Act (or the Repealed Con-
trol Act) and the Office’s regulations
thereunder then in effect: Provided,
That such acquisition is consistent
with any conditions imposed in connec-
tion with such acquisition of control
and with the representations made by
the acquiror in its notice; and

(vi) Acquisitions of stock of a de novo
federal savings association in connec-
tion with the organization of such as-
sociation: Provided, That the Office has
considered the financial and manage-
rial resources of the acquiror in grant-
ing the association its federal savings
association charter; and additional ac-
quisitions of stock of such association,
and further provided, that the acquisi-
tions are consistent with any condi-
tions imposed in connection with the
approval of the association’s charter
and with representations made by the
acquiror in its application for a federal
savings association charter, and that
the Regional Director has no super-
visory objection to the acquiror’s addi-
tional acquisitions.

(3) An acquiror that would be consid-
ered to be in control of a savings asso-
ciation pursuant to § 574.4 of this part
on December 26, 1985, shall not be sub-
ject to this § 574.3 unless the acquiror
acquires additional stock of the sav-
ings association or obtains a control
factor with respect to such association
after December 26, 1985: Provided, That
an acquiror shall not be deemed to
have acquired control of a savings asso-
ciation on the basis of actions taken
prior to December 26, 1985, or on the

basis of actions taken after December
26, 1985, if such actions are pursuant to
and consistent with a materially com-
plete application under the Holding
Company Act or notice under the Re-
pealed Control Act filed prior to De-
cember 26, 1985, if such acquisition is
made pursuant to an application ap-
proved under the Holding Company Act
or a notice under the Repealed Control
Act that was not disapproved.

(d) Transactions exempt from prior ap-
proval or notice. (1) Subject to the con-
ditions set forth in paragraph (d)(2) of
this section, the following transactions
are exempt from prior approval and
prior notice under § 574.3: Provided,
That the timing of the transaction was
not within the control of the acquiror.

(i) Control of a savings association
acquired through bona fide gift;

(ii) Control of a savings association
acquired through liquidation of a loan
contracted in good faith where the loan
was not made in the ordinary course of
business of the lender;

(iii) Control of a savings association
acquired through a percentage increase
in ownership following a stock split or
redemption that was not pro rata;

(iv) Control determined pursuant to
§ 574.4 (a) or (b) as a result of actions by
third parties that are not within the
control of the acquiror;

(v) Control of a savings association
acquired through testate or intestate
succession: Provided, That the acquiror
transmits written notification of the
acquisition to the Office within 60 days
of the acquisition and provides such ad-
ditional information as the Office may
specifically request.

(2) The exemptions provided by para-
graphs (d)(1)(i) through (d)(1)(iv) of this
section are subject to the following
conditions:

(i) The acquiror shall file an applica-
tion, notice or rebuttal, as appropriate,
with the Office within 90 days of acqui-
sition of control;

(ii) The acquiror shall not take any
action to direct the management or
policies of the savings association or
which are designed to effect a change
in the business plan of the savings as-
sociation other than voting on matters
that may be presented to stockholders
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by management of the savings associa-
tion until the Office has acted favor-
ably upon the acquiror’s application or
notice, and the Office may require that
the acquiror take such steps as the Of-
fice deems necessary to insure that
control is not exercised; and

(iii) If the Office disapproves the
acquiror’s application or notice, the
acquiror shall divest such portion of
the stock held by the acquiror so as to
cause the acquiror not to be deter-
mined to be in control of the savings
association under § 574.4 of this part,
within one year or such shorter period
of time and in the manner that the Of-
fice may order.

(e) Prohibited acquisitions. No acquisi-
tion shall be approved by the Office
pursuant to § 574.3(a) which would re-
sult in the formation by any company,
through one or more subsidiaries or
through one or more transactions, of a
multiple savings and loan holding com-
pany controlling savings associations
in more than one state where the ac-
quisition causes a savings association
to become an affiliate of another sav-
ings association with which it was not
previously affiliated unless:

(1) Such company, or a savings asso-
ciation subsidiary of such company, is
authorized to acquire control of a sav-
ings association subsidiary, or to oper-
ate a home or branch office, in the ad-
ditional state or states pursuant to
section 13(k) of the Federal Deposit In-
surance Act, 12 U.S.C. 1823(k) (or sec-
tion 408(m) of the National Housing
Act as in effect immediately prior to
enactment of the Financial Institu-
tions Reform, Recovery and Enforce-
ment Act of 1989);

(2) Such company controls a savings
association subsidiary which operated
a home or branch office in the addi-
tional state or states as of March 5,
1987; or

(3) The statute laws of the state in
which the savings association, control
of which is to be acquired, is located
are such that a savings association
chartered by such state could be ac-
quired by a savings association char-
tered by the state where the acquiring
savings association or savings and loan
holding company is located (or by a
holding company that controls such a
state chartered savings association),

and such statute laws specifically au-
thorize such an acquisition by lan-
guage to that effect and not merely by
implication.

[54 FR 49690, Nov. 30, 1989, as amended at 57
FR 14348, Apr. 20, 1992; 60 FR 66720, Dec. 26,
1995; 61 FR 60184, Nov. 27, 1996]

§ 574.4 Control.
(a) Conclusive control. (1) An acquiror

shall be deemed to have acquired con-
trol of a savings association, other
than a savings and loan holding com-
pany, if the acquiror directly or indi-
rectly, through one or more subsidi-
aries or transactions or acting in con-
cert with one or more persons or com-
panies:

(i) Acquires more than 25 percent of
any class of voting stock of the savings
association;

(ii) Acquires irrevocable proxies rep-
resenting more than 25 percent of any
class of voting stock of the savings as-
sociation;

(iii) Acquires any combination of
voting stock and irrevocable proxies
representing more than 25 percent of
any class of voting stock of a savings
association; or

(iv) Controls in any manner the elec-
tion of a majority of the directors of
the savings association.

(2) An acquiror shall be deemed to
have acquired control of a company, in-
cluding a savings and loan holding
company, if the acquiror directly or in-
directly, or through one or more sub-
sidiaries or transactions or acting in
concert with one or more persons or
companies:

(i) Acquires more than 25 percent of
any class of voting stock of the com-
pany;

(ii) Acquires irrevocable proxies rep-
resenting more than 25 percent of any
class of voting stock of the company;

(iii) Acquires any combination of
voting stock and irrevocable proxies
representing more than 25 percent of
any class of voting stock of a savings
association;

(iv) Controls in any manner the elec-
tion of a majority of the directors or
trustees of a company;

(v) Is a general partner of a company;
(vi) Has contributed more than 25

percent of the capital of the company;
or
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(vii) Is a trustee of a trust.
(3) A company shall be deemed to

control a savings association if the Of-
fice finds, after notice and opportunity
for hearing, that the company has the
power directly or indirectly, to exer-
cise a controlling influence over the
management or policies of the savings
association.

(4) A person shall be deemed to con-
trol a savings association if the Office
determines that such person has the
power to direct the management or
policies of the savings association.

(b) Rebuttable control determinations.
(1) Except as provided in § 574.8, an
acquiror shall be determined, subject
to rebuttal, to have acquired control of
a savings association, if the acquiror
directly or indirectly, or through one
or more subsidiaries or transactions or
acting in concert with one or more per-
sons or companies:

(i) Acquires more than 10 percent of
any class of voting stock of the savings
association and is subject to any con-
trol factor, as defined in paragraph (c)
of this section;

(ii) Acquires more than 25 percent of
any class of stock of the savings asso-
ciation and is subject to any control
factor, as defined in paragraph (c) of
this section.

(2) An acquiror shall be determined,
subject to rebuttal, to have acquired
control of a savings association, if the
acquiror directly or indirectly, or
through one or more subsidiaries or
transactions or acting in concert with
one or more persons or companies,
holds any combination of voting stock
and revocable and/or irrevocable prox-
ies, representing more than 25 percent
of any class of voting stock of a sav-
ings association, excluding such prox-
ies held in connection with a solicita-
tion by, or in opposition to, a solicita-
tion on behalf of management of the
savings association, but including a so-
licitation in connection with an elec-
tion of directors, and such proxies
would enable the acquiror to:

(i) Elect one-third or more of the sav-
ings association’s board of directors,
including nominees or representatives
of the acquiror currently serving on
such board;

(ii) Cause the savings association’s
stockholders to approve the acquisition

or corporate reorganization of the sav-
ings association; or

(iii) Exert a continuing influence on
a material aspect of the business oper-
ations of the savings association.

(c) Control factors. For purposes of
paragraph (b)(1) of this section, the fol-
lowing constitute control factors. Ref-
erences to the acquiror include actions
taken directly or indirectly, or through
one or more subsidiaries or trans-
actions or acting in concert with one
or more persons or companies:

(1) The acquiror would be one of the
two largest holders of any class of vot-
ing stock of the savings association.

(2) The acquiror would hold more
than 25 percent of the total stockhold-
ers’ equity of the savings association.

(3) The acquiror would hold more
than 35 percent of the combined debt
securities and stockholders’ equity of
the savings association.

(4) The acquiror is party to any
agreement:

(i) Pursuant to which the acquiror
possesses a material economic stake in
the savings association resulting from
a profit-sharing arrangement, use of
common names, facilities or personnel,
or the provision of essential services to
the savings association; or

(ii) That enables the acquiror to in-
fluence a material aspect of the man-
agement or policies of the savings asso-
ciation, other than agreements to
which the savings association is a
party where the restrictions are cus-
tomary under the circumstances and in
the case of an acquisition agreement,
which apply only during the period
when the acquiror is seeking the Of-
fice’s approval to acquire the savings
association, the agreement prohibits
transactions between the acquiror and
the savings association and their re-
spective affiliates without approval by
the Regional Director during the pend-
ency of the application process, and the
agreement contains no material for-
feiture provisions applicable to the
savings association in the event the ac-
quisition is not approved or not ap-
proved by a specified date.

(5) The acquiror would have the abil-
ity, other than through the holding of
revocable proxies, to direct the votes of
more than 25 percent of a class of the
savings association’s voting stock or to
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vote more than 25 percent of a class of
the savings association’s voting stock
in the future upon the occurrence of a
future event.

(6) The acquiror would have the
power to direct the disposition of more
than 25 percent of a class of the savings
association’s voting stock in a manner
other than a widely dispersed or public
offering.

(7) The acquiror and/or the acquiror’s
representatives or nominees would con-
stitute more than one member of the
savings association’s board of direc-
tors.

(8) The acquiror or a nominee or
management official of the acquiror
would serve as the chairman of the
board of directors, chairman of the ex-
ecutive committee, chief executive of-
ficer, chief operating officer, chief fi-
nancial officer or in any position with
similar policymaking authority in the
savings association.

(d) Rebuttable presumptions of con-
certed action. An acquiror will be pre-
sumed to be acting in concert with the
following persons and companies:

(1) A company will be presumed to be
acting in concert with a controlling
shareholder, partner, trustee or man-
agement official of such company with
respect to the acquisition of stock of a
savings association, if

(i) Both the company and the person
own stock in the savings association,

(ii) The company provides credit to
the person to purchase the savings as-
sociation’s stock, or

(iii) The company pledges its assets
or otherwise is instrumental in obtain-
ing financing for the person to acquire
stock of the savings association;

(2) A person will be presumed to be
acting in concert with members of the
person’s immediate family;

(3) Persons will be presumed to be
acting in concert with each other
where

(i) Both own stock in a savings asso-
ciation and both are also management
officials, controlling shareholders,
partners, or trustees of another com-
pany, or

(ii) One person provides credit to an-
other person or is instrumental in ob-
taining financing for another person to
purchase stock of the savings associa-
tion;

(4) A company controlling or con-
trolled by another company and com-
panies under common control will be
presumed to be acting in concert;

(5) Persons or companies will be pre-
sumed to be acting in concert where
they constitute a group under the ben-
eficial ownership reporting rules under
section 13 or the proxy rules under sec-
tion 14 of the Securities Exchange Act
of 1934, promulgated by the Securities
and Exchange Commission.

(6) A person or company will be pre-
sumed to be acting in concert with any
trust for which such person or company
serves as trustee, except that a tax-
qualified employee stock benefit plan
as defined in § 563b.2(a)(39) shall not be
presumed to be acting in concert with
its trustee or person acting in a similar
fiduciary capacity solely for the pur-
poses of determining whether to com-
bine the holdings of a plan and its
trustee or fiduciary.

(7) Persons or companies will be pre-
sumed to be acting in concert with
each other and with any other person
or company with which they also are
presumed to act in concert.

(e) Procedures for rebuttal—(1) Rebuttal
of control determination. An acquiror at-
tempting to rebut a determination of
control that would arise under para-
graph (b) of this section shall file a
submission with the Office setting
forth the facts and circumstances
which support the acquiror’s conten-
tion that no control relationship would
exist if the acquiror acquires stock or
obtains a control factor with respect to
a savings association. The rebuttal
must be filed and accepted in accord-
ance with this section before the
acquiror acquires such stock or control
factor.

(i) An acquiror seeking to rebut the
determination of control arising under
paragraph (b)(1) of this section shall
submit to the Office an executed agree-
ment materially conforming to the
agreement set forth at § 574.100 of this
part. Unless agreed to by the Office in
writing, no other agreement or filing
shall be deemed to rebut the deter-
mination of control arising under para-
graph (b)(1) of this section. If accepted
by the Office, the acquiror shall furnish
a copy of the executed agreement to
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the association to which the rebuttal
pertains.

(ii) An acquiror seeking to rebut the
determination of control with respect
to holding of proxies arising under
paragraph (b)(2) of this section shall be
subject to the requirements of para-
graph (e)(1) of this section, except that
in the case of a rebuttal of the pre-
sumption of control arising under para-
graph (b)(2) of this section, the Office
may require the acquiror to furnish in-
formation in response to a specific re-
quest for information and depending
upon the particular facts and cir-
cumstances, to provide an executed re-
buttal agreement materially conform-
ing to the agreement set forth at
§ 574.100 of this part, with any modifica-
tions deemed necessary by the Office.

(2) Presumptions of concerted action.
An acquiror attempting to rebut the
presumption of concerted action aris-
ing under paragraph (d) of this section
shall file a submission with the Office
setting forth facts and circumstances
which clearly and convincingly dem-
onstrate the acquiror’s contention that
no action in concert exists. Such a
statement must be accompanied by an
affidavit, in form and content satisfac-
tory to the Office, executed by each
person or company presumed to be act-
ing in concert, stating that such person
or company does not and shall not,
without having made necessary filings
and obtained approval or clearance
thereof under the Holding Company
Act or the Control Act, as applicable,
have any agreements or understand-
ings, written or tacit, with respect to
the exercise of control, directly or indi-
rectly, over the management or poli-
cies of the savings association, includ-
ing agreements relating to voting, ac-
quisition or disposition of the savings
association’s stock. The affidavit shall
also recite that the signatory is aware
that the filing of a false affidavit may
subject the person or company to
criminal sanctions, would constitute a
violation of the Office’s regulations at
12 CFR 563.180(b), and would be consid-
ered a ‘‘presumptive disqualifier’’
under 12 CFR 574.7(g)(1)(v).

(3) Determination. A rebuttal filed
pursuant to paragraph (e) of this sec-
tion shall not be deemed sufficient un-
less it includes all the information,

agreements, and affidavits required by
the Office and this part, as well as any
additional relevant information as the
Office may require by written request
to the acquiror. Within 20 calendar
days after proper filing of a rebuttal
submission, the Office will provide
written notification of its determina-
tion to accept or reject the submission;
request additional information in con-
nection with the submission; or return
the submission to the acquiror as ma-
terially deficient. Within 15 calendar
days after proper filing of any addi-
tional information furnished in re-
sponse to a specific request by the Of-
fice, the Office shall notify the
acquiror in writing as to whether the
rebuttal is thereby deemed to be suffi-
cient. If the Office fails to notify an
acquiror within such time, the rebuttal
shall be deemed to be accepted. The Of-
fice may reject any rebuttal which is
inconsistent with facts and cir-
cumstances known to it or where the
rebuttal does not clearly and convinc-
ingly refute the rebuttable determina-
tion of control or presumption of ac-
tion in concert, and may determine to
reject a submission solely on such
bases.

(f) Safe harbor. Notwithstanding any
other provision of this section, where
an acquiror has no intention to partici-
pate in or to seek to exercise control
over a savings association’s manage-
ment or policies, the acquiror may
seek to qualify for a safe harbor with
respect to its ownership of stock of a
savings association.

(1) In order to qualify for the safe
harbor, an acquiror must submit a cer-
tification to the OTS that shall be
signed by the acquiror or an authorized
representative thereof and shall read as
follows:

The undersigned makes this submission
pursuant to § 574.4(f) of the regulations of the
Office of Thrift Supervision (‘‘Office’’) with
respect to [name of savings association] and
hereby certifies to the Office the following:

The undersigned is not in control of [name
of savings association] under § 574.4(a);

The undersigned is not subject to any con-
trol factor as enumerated in § 574.4(c) with
respect to the [name of savings association];

The undersigned will not solicit proxies re-
lating to the voting stock of [name of sav-
ings association];
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Before any change in status occurs that
would bring the undersigned within the
scope of § 574.4 (a) or (b), the undersigned will
file and obtain approval of a rebuttal, notice
or application, as appropriate.

The undersigned has not acquired stock of
[name of savings association] for the purpose
or effect of changing or influencing the con-
trol of [name of savings association] or in
connection with or as a participant in any
transaction having such purpose or effect.

(2) An acquiror claiming safe-harbor
status may vote freely and dissent with
respect to its own stock. Certifications
provided for in this paragraph shall be
submitted to the Office in accordance
with § 516.1(c) of this chapter.

[54 FR 49690, Nov. 30, 1989, as amended at 57
FR 14349, Apr. 20, 1992; 60 FR 66720, Dec. 26,
1995]

§ 574.5 Certifications of ownership.
(a) Acquisition of stock. (1) Upon the

acquisition of beneficial ownership
that exceeds, in the aggregate, 10 per-
cent of any class of stock of a savings
association or additional stock above
10 percent of the stock of a savings as-
sociation occurring after December 26,
1985, an acquiror shall file with the
OTS a certification as described in this
section.

(2) The certification filed pursuant to
this section shall be signed by the
acquiror or an authorized representa-
tive thereof and shall read as follows:

The undersigned is the beneficial owner of
10 percent or more of a class of stock of
[name of savings association or holding com-
pany]. The undersigned is not in control of
such association or company, as defined in 12
CFR 574.4(a), and is not subject to a rebutta-
ble determination of control under § 574.4(b),
and will take no action that would result in
a determination of control or a rebuttable
determination of control without first filing
and obtaining approval of an application
under the Savings and Loan Holding Com-
pany Act, 12 U.S.C. 1467a, or notice under the
Change in Bank Control Act, 12 U.S.C.
1817(j), or filing and obtaining acceptance by
the Office of Thrift Supervision of a rebuttal
of the rebuttable determination of control.

(3) Notwithstanding anything con-
tained in this paragraph (a), an
acquiror is not required to file a cer-
tification if (i) the Office has approved
the acquisition of the savings associa-
tion or (ii) the acquiror has filed a ma-
terially complete application or notice
pursuant to § 574.3 of this part.

(b) Privacy. All certifications filed
under this § 574.5 shall be for the infor-
mation of the Office in connection with
its examination functions and shall be
provided confidential treatment by the
Office.

[54 FR 49690, Nov. 30, 1989, as amended at 57
FR 14349, Apr. 20, 1992; 59 FR 53571, Oct. 25,
1994]

§ 574.6 Procedural requirements.

(a) Form of application or notice. An
application, notice, or informational
filing required by § 574.3 of this part
shall be filed on the Application/Infor-
mation Filing H–(e) llll form. (As
specified in the form’s instructions, the
blank line following the H–(e) should
be filled in by applicants with the ap-
propriate ‘‘1’’, ‘‘1–S’’, ‘‘2’’, ‘‘3’’, or ‘‘4’’
depending on the type of application.)
The specific application requirements
for each type of filing are indicated on
the form. An acquiror may request con-
fidential treatment of portions of an
application or notice only by comply-
ing with the requirements of paragraph
(f) of this section. In the case of an ap-
plication involving a merger (including
a merger with an interim association)
the Application/Information Filing H–
(e) llll form shall be used in lieu of
an application that otherwise would be
required for such merger under §§ 546.2,
552.13, and 563.22 of this chapter.

(1) H–(e)1. This application type shall
be filed under § 574.3(a) of this part by a
company, other than a savings and
loan holding company, for approval to
acquire direct or indirect control of
one savings association.

(2) H–(e)1–S. This application type
shall be filed under § 574.3(a) of this
part by a savings association for ap-
proval to reorganize into a holding
company structure, provided that the
proposed transaction satisfies each of
the conditions for automatic approval
specified in § 574.7 (a)(2) and (a)(3) of
this part.

(3) H–(e)2. (i) This application type
shall be filed under § 574.3(a) of this
part:

(A) By a savings and loan holding
company for approval to acquire and
hold separately one or more savings as-
sociations;
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(B) By any other company for ap-
proval to acquire and hold separately
more than one savings association;

(C) By a savings and loan holding
company for approval of an acquisition
of shares issued by a savings associa-
tion in a qualified stock issuance pur-
suant to § 574.8 of this part; or

(D) By any director, officer, or any
individual who owns, controls, or holds
with power to vote (or holds proxies
representing) more than 25 percent of
the voting shares of a savings and loan
holding company for approval of an ac-
quisition of one or more savings asso-
ciations.

(ii) The OTS may determine as a gen-
eral matter or on a case-by-case basis
not to require application information
not relevant to transactions described
in paragraphs (a)(3)(i) (C) and (D) of
this section.

(4) H-(e)3. This application shall be
used for all applications filed under
§ 574.3(a) of this part:

(i) By a savings and loan holding
company for approval of acquisitions
by a merger, consolidation, or purchase
of assets of a savings association or un-
insured institution or a savings and
loan holding company; or

(ii) By any company for approval of
acquisitions by a merger, consolida-
tion, or purchase of assets of two or
more savings associations.

(5) H-(e)4. This information filing
shall be used to claim that a reorga-
nization is exempt from prior written
approval of the OTS under
§ 574.3(c)(1)(ii) of this part.

(6) Notice Form 1393, parts A and B.
This form shall be used for all notices
filed under § 574.3(b) of this part regard-
ing the acquisition of control of a sav-
ings association by any person or per-
sons not constituting a company ex-
cept as provided in paragraph (a)(3) of
this section.

(b) Filing requirements—(1) Applica-
tions, notices, and rebuttals. (i) Complete
copies including exhibits and all other
pertinent documents of applications,
notices, and rebuttal submissions shall
be filed with the Region in which the
savings association or associations in-
volved in the transaction have their
home office or offices. Unsigned copies
shall be conformed. Each copy shall in-

clude a summary of the proposed trans-
action.

(ii) Any person or company may
amend an application, notice or rebut-
tal submission, or file additional infor-
mation, upon request of the OTS or, in
the case of the party filing an applica-
tion, notice, or rebuttal, upon such
party’s own initiative.

(2) H–(e)4 Information filing. Any in-
formation filing required to be made to
claim that a reorganization is exempt
from prior written approval of the OTS
under § 574.3(c)(1)(ii) of this part shall
be clearly labeled ‘‘H–(e)4 Information
Filing’’.

(c) Sufficiency and waiver. (1) Except
as provided in § 574.6(c)(5), an applica-
tion or notice filed pursuant to § 574.3
(a) or (b) shall not be deemed sufficient
unless it includes all of the informa-
tion required by the form prescribed by
the Office and this part, including a
complete description of the acquiror’s
proposed plan for acquisition of control
whether pursuant to one or more trans-
actions, and any additional relevant in-
formation as the Office may require by
written request to the applicant. Un-
less an application or notice specifi-
cally indicates otherwise, the applica-
tion or notice shall be considered to
pertain to acquisition of 100 percent of
a savings association’s voting stock.
Where an application or notice pertains
to a lesser amount of stock, the Office
may condition its approval or non-dis-
approval to apply only to such amount,
in which case additional acquisitions
may be made only by amendment to
the acquiror’s application or notice and
the Office’s approval or non-dis-
approval thereof. Failure by an appli-
cant to respond completely to a writ-
ten request by the Office for additional
information within 30 calendar days of
the date of such request may be
deemed to constitute withdrawal of the
application, notice, or rebuttal filing
or may be treated as grounds for denial
of an application, issuance of a notice
of disapproval of a notice, or rejection
of a rebuttal.

(2) The period for the Office’s review
of any proposed acquisition will com-
mence upon receipt by the Office of a
notice or application deemed sufficient
under paragraph (c)(1) of this section.
The Office shall notify an acquiror in
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writing within 30 calendar days after
proper filing of an application or notice
as to whether an application or no-
tice—

(i) Is sufficient;
(ii) Is insufficient, and what addi-

tional information is requested in
order to render the application or no-
tice sufficient; or

(iii) Is materially deficient and will
not be processed: Provided, That if the
public comment period specified in
paragraph (e) of this section is ex-
tended, the 30 day period shall be ex-
tended for the same number of days the
public comment period is extended.
The Office also shall notify an acquiror
in writing within 15 calendar days after
proper filing of any additional informa-
tion furnished in response to a specific
request by the Office as to whether the
application or notice is thereby deemed
to be sufficient. If the Office fails to so
notify an acquiror within such times,
the application or notice shall be
deemed to be sufficient as of the expi-
ration of the applicable period.

(3) After additional information has
been requested and supplied, the Office
may request additional information
only with respect to matters derived
from or prompted by information al-
ready furnished, or information of a
material nature that was not reason-
ably available from the acquiror, was
concealed, or pertains to developments
subsequent to the time of the Office’s
initial request for additional informa-
tion. With regard to information of a
material nature that was not reason-
ably available from the acquiror or was
concealed at the time an application or
notice was deemed to be sufficient or
which pertains to developments subse-
quent to the time an application or no-
tice was deemed to be sufficient, the
Office, at its option, may request such
additional information as it considers
necessary, or may deem the application
or notice not to be sufficient until such
additional information is furnished and
cause the review period to commence
again in its entirety upon receipt of
such additional information.

(i) The 60-day period for the Office’s
review of an application or notice
deemed to be sufficient also may be ex-
tended by the Office for up to an addi-
tional 30 days.

(ii) The period for the Office’s review
of a notice may be further extended not
to exceed two additional times for not
more than 45 days each time if—

(A) The Office determines that any
acquiring party has not furnished all
the information required under this
part;

(B) In the Office’s judgment, any ma-
terial information submitted is sub-
stantially inaccurate;

(C) The Office has been unable to
complete an investigation of each
acquiror because of any delay caused
by, or the inadequate cooperation of,
such acquiror; or

(D) The Office determines that addi-
tional time is needed to investigate
and determine that no acquiring party
has a record of failing to comply with
the requirements of subchapter II of
chapter 53 of title 31 of the United
States Code.

(4) With respect to an H–(e)4 informa-
tion filing, the Chief Counsel or his or
her designee shall have 30 days after re-
ceipt of a filing deemed sufficient to
disapprove the assertion that the com-
pany qualifies for the exemption pro-
vided in § 574.3(c)(1)(ii). After the expi-
ration of such 30-day period without re-
sponse from the Chief Counsel, the fil-
ing shall be deemed to be approved.

(5) The Office may waive any require-
ments of this paragraph (c) determined
to be unnecessary by the Office, upon
its own initiative, upon the written re-
quest of an acquiring person, or in a su-
pervisory case.

(d) Publication. (1) An acquiror shall
publish a notification as provided in
this section no earlier than three cal-
endar days before and no later than
three calendar days after filing an ap-
plication under § 574.3(a) or 574.8 or no-
tice under § 574.3(b) and shall mail a
copy of the notification to the associa-
tion whose stock is sought to be ac-
quired. Publication shall be made in
the business section of a newspaper
printed in the English language in:

(i) The community in which the
home office of the savings association
is located; and

(ii) If applicable, the community in
which the home office of the largest
subsidiary savings association of the
acquiror is located.
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If it is determined that the primary
language of a significant number of
adult residents of either community is
a language other than English, the
acquiror may be required to publish
the notification simultaneously in the
appropriate language(s).

(2) Notice published pursuant to
paragraph (d) of this section shall be
published in a manner that is conspicu-
ous to the average reader and shall be
made in substantially the following
form:

NOTICE OF FILING OF APPLICATION OR
NOTICE FOR ACQUISITION OF A SAVINGS
ASSOCIATION

This is to inform the public that
under § 574.3 of the Regulations of the
Office of Thrift Supervision (‘‘OTS’’)
for Acquisitions of Savings Associa-
tions [Acquiror] [has filed/intends to
file] an [application/notice] with OTS,
for permission to [acquire control of/
purchase a qualified stock issuance of]
savings association, located in [loca-
tion], on [date, or intended date of fil-
ing].

Anyone may write in favor of or pro-
test against the [application/notice]
and in so doing may submit such infor-
mation as he or she deems relevant.
Three copies of all submissions must be
sent to OTS [give Region name and ad-
dress] within 20 calendar days of the
filing of the [application/notice]. Up to
an additional 20 calendar days to sub-
mit comments may be obtained upon a
showing of good cause, if a written re-
quest is received by the OTS within the
initial 20-day period.

You may inspect the non-confidential
portion of the [application/notice] and
non-confidential portions of all com-
ments filed with the OTS by contacting
[give name and address.] If you have
any questions concerning these proce-
dures, contact the OTS Regional Office
at (ll) llll.

(3) Promptly after publication, the
acquiror shall transmit copies of each
notice, and a publisher’s affidavit of
publication in the same manner as the
original filing in accordance with
§ 574.6(b)(1).

(4) Notice shall be provided to the ap-
propriate state supervisor and to per-
sons whose request for announcements

under § 563e.6 of this chapter have been
received in time for such notification;
these notices shall be in addition to
legal notification as set forth in para-
graph (d)(1) of this section. Any other
persons who might have an interest in
the application or notice may also be
notified.

(5) Disclosure of any part of an appli-
cation or notice shall be made only in
compliance with paragraph (f) of this
section.

(e) Public comment. Comments by the
public shall be submitted only as pro-
vided in this paragraph (e) or as re-
quested by the Office. Within 20 cal-
endar days of the date of filing (or up
to 40 calendar days after such date if
an extension is requested in writing
within the initial 20-day period) anyone
may file comments in favor of or in
protest of the application or notice and
in so doing may submit such informa-
tion as he or she deems relevant. Com-
ments received after the comment pe-
riod, unverified accusations, or mate-
rials pertaining to an application, no-
tice, other filing or public comment
which the commenter is unwilling to
have disclosed to the party making
such submission, shall not be part of
the record and need not be considered
by the Office. Comments shall be filed
in the manner and in the locations pro-
vided in paragraph (b) of this section
for the application or notice to which
the comments pertain.

(f) Disclosure. (1) Any application, no-
tice, other filings, public comment, or
portion thereof, made pursuant to this
part for which confidential treatment
is not requested in accordance with
this paragraph (f), shall be imme-
diately available to the public and not
subject to the procedures set forth
herein. Public disclosure shall be made
of other portions of an application, no-
tice, other filing or public comment in
accordance with paragraph (f)(2) of this
section, the provisions of the Freedom
of Information Act (5 U.S.C. 552a) and
parts 503 and 505 of this chapter. Appli-
cants and other submitters should pro-
vide confidential and non-confidential
versions of their filings, as described in
§ 574.6(f) (2) and (3) in order to facilitate
this process.
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(2) Any person who submits any in-
formation or causes or permits any in-
formation to be submitted to the Office
pursuant to this part may request that
the Office afford confidential treat-
ment under the Freedom of Informa-
tion Act to such information for rea-
sons of personal privacy or business
confidentiality, which shall include
such information that would be deemed
to result in the commencement of a
tender offer under § 240.14d–2 of title 17
of the Code of Federal Regulations, or
for any other reason permitted by Fed-
eral law. Such request for confidential-
ity must be made and justified in ac-
cordance with paragraph (f)(5) of this
section at the time of filing, and must,
to the extent practicable, identify with
specificity the information for which
confidential treatment may be avail-
able and not merely indicate portions
of documents or entire documents in
which such information is contained.
Failure to specifically identify infor-
mation for which confidential treat-
ment is requested, failure to specifi-
cally justify the bases upon which con-
fidentiality is claimed in accordance
with paragraph (f)(5) of this section, or
overbroad and indiscriminate claims
for confidential treatment, may be
bases for denial of the request. In addi-
tion, the filing party should take all
steps reasonably necessary to ensure,
as nearly as practicable, that at the
time the information is first received
by the Office (i) it is supplied seg-
regated from information for which
confidential treatment is not being re-
quested, (ii) it is appropriately marked
as confidential, and (iii) it is accom-
panied by a written request for con-
fidential treatment which identifies
with specificity the information as to
which confidential treatment is re-
quested. Any such request must be sub-
stantiated in accordance with para-
graph (f)(5) of this section.

(3) All documents which contain in-
formation for which a request for con-
fidential treatment is made or the ap-
propriate segregable portions thereof
shall be marked by the person submit-
ting the records with a prominent
stamp, typed legend, or other suitable
form of notice on each page or seg-
regable portion of each page, stating
‘‘Confidential Treatment Requested by

[name].’’ If such marking is imprac-
ticable under the circumstances, a
cover sheet prominently marked ‘‘Con-
fidential Treatment Requested by
[name]’’ should be securely attached to
each group of records submitted for
which confidential treatment is re-
quested. Each of the records transmit-
ted in this manner should be individ-
ually marked with an identifying num-
ber and code so that they are sepa-
rately identifiable.

(4) A determination as to the validity
of any request for confidential treat-
ment may be made when a request for
disclosure of the information under the
Freedom of Information Act is re-
ceived, or at any time prior thereto.
Five business days notice will be pro-
vided to the filing party if the Office
receives a request for the information
under the Freedom of Information Act
and determines to disclose material for
which confidential treatment has been
requested.

(5) Substantiation of a request for
confidential treatment shall consist of
a statement setting forth, to the ex-
tent appropriate or necessary for the
determination of the request for con-
fidential treatment, the following in-
formation regarding the request:

(i) The reasons, concisely stated and
referring to specific exemptive provi-
sions of the Freedom of Information
Act, why the information should be
withheld from access under the Free-
dom of Information Act;

(ii) The applicability of any specific
statutory or regulatory provisions
which govern or may govern the treat-
ment of the information;

(iii) The existence and applicability
of any prior determination by the Of-
fice, other Federal agencies, or a court,
concerning confidential treatment of
the information;

(iv) The adverse consequences to a
business enterprise, financial or other-
wise, that would result from disclosure
of confidential commercial or financial
information, including any adverse ef-
fect on the business’ competitive posi-
tion;

(v) The measures taken by the busi-
ness to protect the confidentiality of
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the commercial or financial informa-
tion in question and of similar infor-
mation, prior to, and after, its submis-
sion to the Office;

(vi) The ease or difficulty of a com-
petitor’s obtaining or compiling the
commercial or financial information;

(vii) Whether commercial or finan-
cial information was voluntarily sub-
mitted to the Office, and, if so, whether
and how disclosure of the information
would tend to impede the availability
of similar information to the Office;

(viii) The extent, if any, to which
portions of the substantiation of the
request for confidential treatment
should be afforded confidential treat-
ment;

(ix) The amount of time after the
consummation of the proposed acquisi-
tion for which the information should
remain confidential and a justification
thereof;

(x) Such additional facts and such
legal and other authorities as the re-
questing person may consider appro-
priate.

(6) Any person requesting access to
an application, notice, other filing, or
public comment made pursuant to this
part for purposes of commenting on a
pending submission may prominently
label such request: ‘‘Request for Disclo-
sure of Filing(s) Made Under part 574/
Priority Treatment Requested.’’

(g) Supervisory cases. The provisions
of paragraphs (d), (e) and (f) of this sec-
tion may be waived by the Office in
connection with a transaction ap-
proved by the Office for supervisory
reasons.

(h) Notification of State supervisor.
Upon receiving a notice relating to an
acquisition of control of a state-char-
tered savings association, the Office
shall forward a copy of the notice to
the appropriate state savings and loan
association supervisory agency, and
shall allow 30 days within which the
views and recommendations of such
state supervisory agency may be sub-
mitted. The Office shall give due con-
sideration to the views and rec-
ommendations of such state agency in
determining whether to disapprove any
proposed acquisition. Notwithstanding
the provisions of this paragraph (h), if
the Office determines that it must act
immediately upon any notice of a pro-

posed acquisition in order to prevent
the default of the association involved
in the proposed acquisition, the Office
may dispense with the requirement of
this paragraph (h) or, if a copy of the
notice is forwarded to the state super-
visory agency, the Office may request
that the views and recommendations of
such state supervisory agency be sub-
mitted immediately in any form or by
any means acceptable to the Office.

(i) Additional procedures for acquisi-
tions involving mergers. Acquisitions of
control involving mergers (including
mergers with an interim association)
shall also be subject to the procedures
set forth in § 563.22 of this chapter to
the extent applicable, except as pro-
vided in paragraph (a) of this section.

(j) Additional procedures for acquisi-
tions of recently converted savings asso-
ciations. Applications, notices and
rebuttals involving acquisitions of the
stock of a recently converted savings
association under § 563b.3(i)(3) of this
chapter shall also address the criteria
for approval set forth at § 563b.3(i)(5) of
this chapter.

[54 FR 49690, Nov. 30, 1989, as amended at 55
FR 13517, Apr. 11, 1990; 57 FR 14349, Apr. 20,
1992; 59 FR 28470, June 2, 1994; 60 FR 66720,
Dec. 26, 1995; 61 FR 65179, Dec. 11, 1996]

§ 574.7 Determination by the OTS.
(a) Acquisition by a company. (1) The

Office shall approve an application by
any company other than a savings and
loan holding company to acquire con-
trol of one savings association unless it
determines that the criteria set forth
in paragraph (c) of this section are not
met. Acquisitions involving mergers
with an interim association shall also
be subject to §§ 546.2, 552.13, and 563.22
of this chapter.

(2) Subject to compliance with the
requirements of §§ 546.2, 552.13 and
563.22, as applicable, an application
filed pursuant to § 574.6(a)(2) by a sav-
ings association solely for the purpose
of obtaining approval for the creation
of a savings and loan holding company
by such savings association, and relat-
ed applications for permission to orga-
nize an interim federal association, and
for merger with such interim associa-
tion, shall be deemed to be approved 45
calendar days after such applications
are properly filed in accordance with
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the procedures set forth herein, unless,
prior to such date:

(i) The Office has requested addi-
tional information of the applicant in
writing;

(ii) Notified the applicant that the
application is materially deficient and
will not be processed; or

(iii) Denied the application prior to
that time; provided that to be eligible
for approval under this paragraph
(a)(2):

(A) The holding company shall not be
capitalized initially in an amount ex-
ceeding the amount the savings asso-
ciation is permitted to pay in dividends
to its holding company as of the date
of the reorganization pursuant to ap-
plicable regulations or, in the absence
thereof, pursuant to the then current
policy guidelines issued by the OTS;

(B) The creation of the savings and
loan holding company by the associa-
tion is the sole transaction contained
in the application, and there are no
other transactions requiring Office ap-
proval incident to the creation of the
holding company (other than the cre-
ation of an interim association that
will disappear upon consummation of
the reorganization and the merger of
the savings association with such in-
terim association to effect the reorga-
nization), and the holding company is
not also seeking any regulatory waiv-
ers, regulatory forbearances, or resolu-
tion of legal or supervisory issues;

(C) The board of directors and execu-
tive officers of the holding company
are composed of persons who, at the
time of acquisition, are executive offi-
cers and directors of the association;

(D) The acquisition raises no signifi-
cant issues of law or policy under then
current Office policy;

(E) Prior to consummation of the re-
organization transaction, the holding
company shall enter into any dividend
limitation, regulatory capital mainte-
nance, or prenuptial agreement re-
quired by Office regulations, or in the
absence thereof, required pursuant to
policy guidelines issued by the OTS;

(F) The holding company shall fur-
nish the following information in ac-
cordance with the specified time
frames:

(1) On the business day prior to the
date of consummation of the acquisi-

tion, the chief financial officers of the
holding company and the savings asso-
ciation shall certify to the OTS in
writing that no material adverse
events or material adverse changes
have occurred with respect to the fi-
nancial condition or operations of the
holding company or the savings asso-
ciation since the date of the financial
statements submitted with the applica-
tion;

(2) No later than thirty days from the
date of consummation of the acquisi-
tion, the holding company shall file
with the OTS a certification by legal
counsel stating the effective date of
the acquisition, the exact number of
shares of stock of the savings associa-
tion acquired by the holding company,
and that the acquisition has been con-
summated in accordance with the pro-
visions of all applicable laws and regu-
lations and the application;

(3) No later than thirty days from the
date of consummation of the acquisi-
tion, the holding company shall file
with the OTS an opinion from its inde-
pendent auditors certifying that the
transaction was consummated in ac-
cordance with generally accepted ac-
counting principles; and

(4) No later than thirty days from the
date of consummation of the acquisi-
tion, the holding company shall file
with the OTS a certification stating
that the holding company will not
cause the savings association to devi-
ate materially from the business plan
submitted in connection with the ap-
plication, unless prior written approval
from the OTS is obtained;

(G) In the event an interim associa-
tion is utilized to facilitate the reorga-
nization transaction, the resulting as-
sociation shall, no later than 30 days
from the date of consummation of the
reorganization transaction, furnish a
certification by legal counsel stating:

(1) The effective date of the merger
involving the interim association and
that the merger has been consummated
in accordance with the Agreement and
Plan of Reorganization or similar docu-
ment pursuant to which the trans-
action was accomplished;

(2) The interim association has not
opened for business;
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(3) The merger was consummated
within 120 calendar days of the date of
approval: and

(4) After completion of the organiza-
tion of the interim association, the
board of directors of the interim asso-
ciation ratified the Agreement and
Plan of Reorganization or similar docu-
ment; and

(H) The proposed acquisition shall be
consummated within 120 days after the
application is automatically approved
under this § 574.7(a)(2).

(3) To the extent that an association
reorganizing into holding company
form is subject to provisions relating
to its mutual to stock conversion im-
posed by l2 CFR 563b.3(c)(9), (c)(17),
(c)(18), (c)(19), (g)(1) or (i), such provi-
sions shall be applicable to any holding
company approved automatically pur-
suant to paragraph (a)(2) of this sec-
tion.

(b) Acquisition by a savings and loan
holdinq company. The Office shall not
approve an acquisition by a savings
and loan holding company to acquire
control of a savings association, by any
other company to acquire control of
more than one savings association, by
any director or officer of a savings and
loan holding company, or any individ-
ual who owns, controls, or holds with
power to vote (or holds proxies rep-
resenting) more than 25 percent of the
voting stock of a savings and loan
holding company to acquire control of
a savings association, or by a savings
and loan holding company to acquire a
qualified stock issuance by a savings
association pursuant to § 574.8 of this
part, except in accordance with para-
graph (c) of this section. Before approv-
ing any such acquisition, except a
transaction under section 13(k) of the
Federal Deposit Insurance Act, the Of-
fice shall request from the Attorney
General and consider any report ren-
dered within 30 days of such request on
the competitive factors involved. Ac-
quisitions involving mergers (including
mergers with an interim association)
shall also be subject to §§ 546.2, 552.13,
and 563.22 of this chapter.

(c) Application criteria. (1) The OTS
may deny an application by a company
or certain persons, described in para-
graph (b) of this section, affiliated with
a savings and loan holding company, to

acquire control of a savings associa-
tion, or by a savings and loan holding
company to acquire a qualified stock
issuance pursuant to § 574.8 of this part:

(i) If the OTS finds that the financial
and managerial resources and future
prospects of the acquiror and associa-
tion involved would be detrimental to
the association or the insurance risk of
the SAIF or BIF; or

(ii) If the acquiror fails or refuses to
furnish information requested by the
OTS.

(2) Consideration of the managerial
resources of a company or savings asso-
ciation shall include consideration of
the competence, experience, and integ-
rity of the officers, directors, and con-
trolling shareholders of the company
or association. In connection with the
applications filed pursuant to §§ 574.6
(a)(3) and 574.8 of this part, the OTS
will also consider the convenience and
needs of the community to be served.
Moreover, the OTS shall not approve
any proposed acquisition:

(i) Which would result in a monopoly,
or which would be in furtherance of
any combination or conspiracy to mo-
nopolize or to attempt to monopolize
the savings and loan business in any
part of the United States;

(ii) The effect of which on any sec-
tion of the country may be substan-
tially to lessen competition, or tend to
create a monopoly, or which in any
other manner would be in restraint of
trade, unless the OTS finds that the
anticompetitive effects of the proposed
acquisition are clearly outweighed in
the public interest by the probable ef-
fect of the acquisition in meeting the
convenience and needs of the commu-
nity to be served;

(iii) If the company fails to provide
adequate assurances to the OTS that
the company will make available to
the OTS such information on the oper-
ations or activities of the company,
and any affiliate of the company, as
the OTS determines to be appropriate
to determine and enforce compliance
with the Home Owners’ Loan Act; or

(iv) In the case of an application by a
foreign bank, if the foreign bank is not
subject to comprehensive supervision
or regulation on a consolidated basis
by the appropriate authorities in the
home country of the foreign bank. For
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purposes of this paragraph (c)(2)(iv),
‘‘comprehensive supervision or regula-
tion on a consolidated basis by the ap-
propriate authorities’’ shall be deter-
mined using the standards set forth at
12 CFR 211.24(c)(1)(ii).

(d) Notice criteria. In making its de-
termination whether to disapprove a
notice, the Office may disapprove any
proposed acquisition, if the Office de-
termines that:

(1) The proposed acquisition of con-
trol would result in a monopoly or
would be in furtherance of any com-
bination or conspiracy to monopolize
or to attempt to monopolize the bank-
ing business in any part of the United
States;

(2) The effect of the proposed acquisi-
tion of control in any section of the
country may be substantially to lessen
competition or to tend to create a mo-
nopoly or the proposed acquisition of
control would in any other manner be
in restraint of trade, and the anti-
competitive effects of the proposed ac-
quisition of control are not clearly out-
weighed in the public interest by the
probable effect of the transaction in
meeting the convenience and needs of
the community to be served;

(3) The financial condition of the ac-
quiring person is such as might jeop-
ardize the financial stability of the as-
sociation or prejudice the interests of
the depositors of the association;

(4) The competence, experience, or
integrity of the acquiring person or
any of the proposed management per-
sonnel indicates that it would not be in
the interests of the depositors of the
association, the Office, or the public to
permit such person to control the asso-
ciation;

(5) The acquiring person fails or re-
fuses to furnish information requested
by the Office; or

(6) The Office determines that the
proposed acquisition would have an ad-
verse effect on the SAIF or the BIF.

(e) Failure to disapprove a notice. If,
upon expiration of the 60-day review
period of any notice deemed to be suffi-
cient filed pursuant to § 574.6(c), or ex-
tension thereof, the Office has failed to
disapprove such notice, the proposed
acquisition may take place: Provided,
That it is consummated within one
year and in accordance with the terms

and representations in the notice and
that there is no material change in cir-
cumstances prior to the acquisition.

(f) [Reserved]
(g) Presumptive disqualifiers—(1) Integ-

rity factors. The following factors shall
give rise to a rebuttable presumption
that an acquiror may fail to satisfy the
managerial resources and future pros-
pects tests of paragraph (c) of this sec-
tion or the integrity test of paragraph
(d)(4) of this section:

(i) During the 10-year period imme-
diately preceding filing of the applica-
tion or notice, criminal, civil or admin-
istrative judgments, consents or or-
ders, and any indictments, formal in-
vestigations, examinations, or civil or
administrative proceedings (excluding
routine or customary audits, inspec-
tions and investigations) that termi-
nated in any agreements, undertak-
ings, consents or orders, issued against,
entered into by, or involving the
acquiror or affiliates of the acquiror by
any federal or state court, any depart-
ment, agency, or commission of the
U.S. Government, any state or munici-
pality, any Federal Home Loan Bank,
any self-regulatory trade or profes-
sional organization, or any foreign gov-
ernment or governmental entity, which
involve:

(A) Fraud, moral turpitude, dishon-
esty, breach of trust or fiduciary du-
ties, organized crime or racketeering;

(B) Violation of securities or com-
modities laws or regulations;

(C) Violation of depository institu-
tion laws or regulations;

(D) Violation of housing authority
laws or regulations; or

(E) Violation of the rules, regula-
tions, codes of conduct or ethics of a
self-regulatory trade or professional
organization;

(ii) Denial, or withdrawal after re-
ceipt of formal or informal notice of an
intent to deny, by the acquiror or af-
filiates of the acquiror, of

(A) Any application relating to the
organization of a financial institution,

(B) An application to acquire any fi-
nancial institution or holding company
thereof under the Holding Company
Act or the Bank Holding Company Act
or otherwise,

(C) A notice relating to a change in
control of any of the foregoing under
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the Control Act or the Repealed Con-
trol Act; or

(D) An application or notice under a
state holding company or change in
control statute;

(iii) The acquiror or affiliates of the
acquiror were placed in receivership or
conservatorship during the preceding
10 years, or any management official of
the acquiror was a management offi-
cial or director (other than an official
or director serving at the request of
the Office, the Federal Deposit Insur-
ance Corporation, the Resolution Trust
Corporation, or the former Federal
Savings and Loan Insurance Corpora-
tion) or controlling shareholder of a
company or savings association that
was placed into receivership, con-
servatorship, or a management con-
signment program, or was liquidated
during his or her tenure or control or
within two years thereafter;

(iv) Felony conviction of the
acquiror, an affiliate of the acquiror or
a management official of the acquiror
or an affiliate of the acquiror;

(v) Knowingly making any written or
oral statement to the Office or any
predecessor agency (or its delegate) in
connection with an application, notice
or other filing under this part that is
false or misleading with respect to a
material fact or omits to state a mate-
rial fact with respect to information
furnished or requested in connection
with such an application, notice or
other filing;

(vi) Acquisition and retention at the
time of submission of an application or
notice, of stock in the savings associa-
tion by the acquiror in violation of
§ 574.3 or its predecessor sections.

(2) Financial factors. The following
shall give rise to a rebuttable presump-
tion that an acquiror may fail to sat-
isfy the financial-resources and future-
prospects tests of paragraph (c) of this
section, or the financial condition test
of paragraph (d)(3) of this section:

(i) Liability for amounts of debt
which, in the opinion of the Office, cre-
ate excessive risks of default and pres-
sure on the savings association to be
acquired; or

(ii) Failure to furnish a business plan
or furnishing a business plan projecting

activities which are inconsistent with
economical home financing.

[54 FR 49690, Nov. 30, 1989, as amended at 57
FR 14349, Apr. 20, 1992; 59 FR 28471, June 2,
1994; 59 FR 44627, Aug. 30, 1994; 60 FR 66720,
Dec. 26, 1995]

§ 574.8 Qualified stock issuances by
undercapitalized savings associa-
tions or holding companies.

(a) Acquisitions by savings and loan
holding companies. No savings and loan
holding company shall be deemed to
control a savings association solely by
reason of the purchase by such savings
and loan holding company of shares
issued by such savings association, or
issued by any savings and loan holding
company (other than a bank holding
company) which controls such savings
association, in connection with a quali-
fied stock issuance if prior approval of
such acquisition is granted by the Of-
fice under this § 574.8, unless the ac-
quiring savings and loan holding com-
pany, directly or indirectly, or acting
in concert with 1 or more other per-
sons, or through 1 or more subsidiaries,
owns, controls, or holds with power to
vote, or holds proxies representing,
more than 15 percent of the voting
shares of such savings association or
holding company.

(b) Qualification. For purposes of this
section, any issuance of shares of stock
shall be treated as a qualified stock
issuance if the following conditions are
met:

(1) The shares of stock are issued
by—

(i) An undercapitalized savings asso-
ciation, which for purposes of this
paragraph (b)(1)(i) shall mean any sav-
ings association—

(A) The assets of which exceed the li-
abilities of such association; and

(B) Which does not comply with one
or more of the capital standards in ef-
fect under section 5(t) of the Home
Owners’ Loan Act; or

(ii) A savings and loan holding com-
pany which is not a bank holding com-
pany but which controls an under-
capitalized savings association if, at
the time of issuance, the savings and
loan holding company is legally obli-
gated to contribute the net proceeds
from the issuance of such stock to the
capital of an undercapitalized savings
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association subsidiary of such holding
company.

(2) All shares of stock issued consist
of previously unissued stock or treas-
ury shares.

(3) All shares of stock issued are pur-
chased by a savings and loan holding
company that is registered, as of the
date of purchase, with the Office in ac-
cordance with the provisions of section
10(b) of the Home Owners’ Loan Act
and the Office’s regulations promul-
gated thereunder.

(4) Subject to paragraph (c) of this
section, the Office approves the pur-
chase of the shares of stock by the ac-
quiring savings and loan holding com-
pany.

(5) The entire consideration for the
stock issued is paid in cash by the ac-
quiring savings and loan holding com-
pany.

(6) At the time of the stock issuance,
each savings association subsidiary of
the acquiring savings and loan holding
company (other than an association ac-
quired in a transaction pursuant to
section 13(c) or 13(k) of the Federal De-
posit Insurance Act, or section 408(m)
of the National Housing Act, as in ef-
fect immediately prior to enactment of
the Financial Institutions Reform, Re-
covery and Enforcement Act of 1989)
has capital (after deducting any subor-
dinated debt, intangible assets, and de-
ferred, unamortized gains or losses) of
not less than 61⁄2 percent of the total
assets of such savings association.

(7) Immediately after the stock
issuance, the acquiring savings and
loan holding company holds not more
than 15 percent of the outstanding vot-
ing stock of the issuing undercapital-
ized savings association or savings and
loan holding company.

(8) Not more than one of the direc-
tors of the issuing association or com-
pany is an officer, director, employee,
or other representative of the acquir-
ing company or any of its affiliates.

(9) Transactions between the savings
association or savings and loan holding
company that issues the shares pursu-
ant to this section and the acquiring
company and any of its affiliates shall
be subject to the provisions of section
11 of the Home Owners’ Loan Act and
the Office’s regulations promulgated
thereunder.

(c) Approval of acquisitions—(1) Cri-
teria. The Office, in deciding whether to
approve or deny an application filed on
the basis that it is a qualified stock
issuance, shall apply the application
criteria set forth in § 574.7(c) of this
part, including the presumptive dis-
qualifiers set forth in § 574.7(g) of this
part.

(2) Additional capital commitments not
required. The Office shall not dis-
approve any application for the pur-
chase of stock in connection with a
qualified stock issuance on the grounds
that the acquiring savings and loan
holding company has failed to under-
take to make subsequent additional
capital contributions to maintain the
capital of the undercapitalized savings
association at or above the minimum
level required by the Office or any
other Federal agency having jurisdic-
tion.

(3) Other conditions. The Office shall
impose such conditions on any ap-
proval of an application for the pur-
chase of stock in connection with a
qualified stock issuance as the Office
determines to be appropriate, includ-
ing—

(i) A requirement that any savings
association subsidiary of the acquiring
savings and loan holding company
limit dividends paid to such holding
company for such period of time as the
Office may require; and

(ii) Such other conditions as the Of-
fice deems necessary or appropriate to
prevent evasions of this section, in-
cluding, but not limited to, requiring a
rebuttal of control agreement in a form
substantially similar to that appearing
at § 574.100.

(4) Application deemed approved if not
disapproved within 90 days. An applica-
tion for approval of a purchase of stock
in connection with a qualified stock
issuance shall be deemed to have been
approved by the Office if such applica-
tion has not been disapproved by the
Office before the end of the 90-day pe-
riod beginning on the date such appli-
cation has been deemed sufficient
under this part.

(d) No limitation on class of stock
issued. The shares of stock issued in
connection with a qualified stock
issuance may be shares of any class.
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(e) Application form. A savings and
loan holding company making applica-
tion to acquire a qualified stock
issuance pursuant to this § 574.8, shall
use Form H-(e)2, as provided in
§ 574.6(a)(3).

§ 574.9 Additions of directors and em-
ployment of senior executive offi-
cers of savings associations and
savings and loan holding compa-
nies.

(a) Definitions. As used in this section
and in the forms under this section, the
following definitions apply, unless the
context otherwise requires:

(1) Director. The term director means
any individual who serves on the board
of directors of a savings association or
savings and loan holding company, ex-
cept that such term does not include
an advisory director who was not elect-
ed by the shareholders of the savings
association or savings and loan holding
company and is not authorized to vote
on any matters before the board of di-
rectors, but provides only general pol-
icy advice to the board of directors.
However, the term does include an ad-
visory director who performs the same
functions as a director or who exercises
significant influence over, or partici-
pates in, major policy-making deci-
sions of the board of directors of a sav-
ings association or savings and loan
holding company.

(2) Senior Executive Officer. The term
senior executive officer means the chief
executive officer, chief operating offi-
cer, chief financial officer, chief lend-
ing officer, chief investment officer and
any other individual identified by the
OTS to a savings association or a sav-
ings and loan holding company who ex-
ercises significant influence over, or
participates in, major policy decisions
of a savings association or a savings
and loan holding company without re-
gard to title, salary, or compensation.
The term also includes employees of
entities retained by a savings associa-
tion or savings and loan holding com-
pany to perform such functions in lieu
of directly hiring the individuals, who
are similarly identified by the OTS to
the savings association or savings and
loan holding company.

(3) Complete Notice. The term complete
notice means a notice that provides all
the information requested in paragraph

(d)(2) of this section, including legible
fingerprints, complete explanations
where material issues arise regarding
the competence, experience, character,
or integrity of proposed directors or
senior executive officers, and any addi-
tional information that the OTS may
request following a determination that
the original submission of the notice
was not complete.

(4) Complete Notice Date. The term
complete notice date means the date on
which the OTS has received a complete
notice.

(5) Troubled Condition. The term trou-
bled condition means:

(i) Any savings association that:
(A) Has a composite rating of 4 or 5,

as defined in § 516.3(c) of this chapter;
(B) Is subject to a capital directive, a

cease and desist order, a consent order,
a formal written agreement, or a
prompt corrective action directive, re-
lating to the safety and soundness or
financial viability of the savings asso-
ciation, unless otherwise informed in
writing by the OTS; or

(C) Is informed in writing by the OTS
that it has been designated in troubled
condition based on the current financial
statements, report of examination, or
limited scope review of the savings as-
sociation; or

(ii) Any savings and loan holding
company that:

(A) Is subject to a cease and desist
order, a consent order, a prompt cor-
rective action directive, or a formal
written agreement, relating to the
safety and soundness or financial via-
bility of its savings association subsidi-
ary, unless otherwise informed in writ-
ing by the OTS;

(B) Is informed in writing by the OTS
that it has been designated as being in
troubled condition based on the current
financial statements, report of exam-
ination, limited scope review, periodic
filings, or other filings of the holding
company or its subsidiary savings asso-
ciation; or

(C) Is rated unsatisfactory or is in-
formed in writing by the OTS that it
otherwise has an adverse effect on its
subsidiary savings association.

(b) Prior Notice. (1) A savings associa-
tion or savings and loan holding com-
pany described in paragraph (c) of this
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section shall notify the OTS of the pro-
posed addition of any individual to the
board of directors or the employment
of any individual as a senior executive
officer of such savings association or
savings and loan holding company at
least 30 days before such addition or
employment becomes effective.

(2) A savings association or savings
and loan holding company described in
paragraph (c) of this section may not
add any individual to the board of di-
rectors or employ any individual as a
senior executive officer if the OTS
issues a notice of disapproval of such
addition or employment before the end
of the 30-day period beginning on the
complete notice date.

(c) Savings associations and holding
companies covered. The requirements of
paragraph (b) of this section shall
apply:

(1) In the case of a savings associa-
tion, a savings association that has
been chartered less than two years, ex-
cluding a savings association that has
operated as an insured depository insti-
tution for at least two years as deter-
mined by the OTS upon written re-
quest;

(2) In the case of a savings associa-
tion or savings and loan holding com-
pany, a savings association or savings
and loan holding company, respec-
tively, that within the two years pre-
ceding the proposed addition or em-
ployment, has directly or indirectly
undergone a change in control subject
to the Change in Bank Control Act, 12
U.S.C. 1817(j), or the Savings and Loan
Holding Company Act, 12 U.S.C. 1467a,
and the regulations promulgated there-
under at 12 CFR part 574, or the Re-
ports of Change in Control of Mutual
Savings Associations, 12 CFR 563.181,
excluding transactions involving exist-
ing approved control parties and acqui-
sitions of control that do not result in
substantive changes of control as de-
termined by the OTS upon written re-
quest; or

(3) In the case of a savings associa-
tion, a savings association that is not
in compliance with any of its applica-
ble regulatory capital requirements es-
tablished pursuant to 12 CFR part 567,
or a savings association or the savings
and loan holding company that is oth-

erwise in troubled condition, as defined
in this section.

(d) Procedures—(1) Filing Require-
ments. (i) Except where otherwise pro-
vided in this section, notices shall be
filed in accordance with the filing pro-
cedures set forth at 12 CFR 516.1. Ex-
cept as noted in paragraph (d)(5) of this
section, the appropriate OTS form(s)
shall be used for all notices. A notice is
required to contain all the information
set forth in paragraph (d)(2) of this sec-
tion. A notice shall comply with all ap-
plicable regulations and guidelines.
The OTS will provide written notifica-
tion to the filer of a notice of the com-
plete notice date when the OTS has re-
ceived a complete notice. The 30-day
review period begins on the complete
notice date.

(ii) The notice shall be submitted by
the savings association or savings and
loan holding company that proposes a
particular individual to serve as a di-
rector or senior executive officer; each
individual on whose behalf a notice is
filed must certify that, to the best of
his or her knowledge and belief, all the
information filed is true, correct, com-
plete, and made in good faith; and a
senior official of the savings associa-
tion or savings and loan holding com-
pany must certify that information
pertaining to that individual has been
reviewed by the filing savings associa-
tion or savings and loan holding com-
pany and that the information submit-
ted is consistent with information ob-
tained by the savings association or
savings and loan holding company.
Where the interests of the individual
and the savings association or savings
and loan holding company may be at
odds, such as in the case of a proxy
contest, the notice may be submitted
to the OTS directly by the individual.
In such case, the individual must cer-
tify that he or she provided the savings
association or savings and loan holding
company all non-confidential informa-
tion contained in the notice and like-
wise certify that, to the best of his or
her knowledge and belief, all of the in-
formation filed is true, correct, com-
plete, and made in good faith. If a no-
tice for such an individual has not been
submitted to the OTS prior to the elec-
tion, the individual and the savings as-
sociation or savings and loan holding
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company have the alternative of rely-
ing on the automatically granted waiv-
er under paragraph (d)(8)(ii) of this sec-
tion.

(2) Content of Notice. A notice must
contain the identity, personal history,
business background, and experience of
each person whose designation as a di-
rector or senior executive officer is
subject to this section. The notice
must include:

(i) A description of his or her mate-
rial business activities and affiliations
during the 5 years preceding the date of
the notice;

(ii) A description of any material
pending legal or administrative pro-
ceedings in which he or she is a party;

(iii) Any criminal indictment or con-
viction by a State or Federal court;
and

(iv) Legible fingerprints of such per-
son, except that fingerprints are not re-
quired with respect to any person who,
within the three years immediately
preceding the date of the present no-
tice, has been subject to a notice filed
with the OTS pursuant to 12 U.S.C.
1831i or this section and has previously
submitted fingerprints.

(3) Requests for Additional Information.
(i) If the original submission of a no-
tice is considered not complete, the
OTS will provide written notification
to the filer of the notice that the no-
tice is not complete, set forth the rea-
sons for this determination, and may
request that the filer of the notice sub-
mit additional information.

(ii) Following receipt of a complete
notice, the OTS may make a written
request, when feasible, for additional
information and may specify a time pe-
riod during which such information
must be provided.

(4) Suspension of the 30-day Review Pe-
riod. (i) When the OTS makes a request
for additional information under para-
graph (d)(3)(ii) of this section, the sav-
ings association or savings and loan
holding company must provide the in-
formation within the time period speci-
fied by the OTS or the savings associa-
tion or savings and loan holding com-
pany may request in writing that the
OTS suspend processing of the notice.
To enable the savings association or
savings and loan holding company to
provide such information, the OTS may

suspend processing for a period of up to
60 days from the date of the request. If
the savings association or savings and
loan holding company has not provided
the requested information within the
latest applicable time period specified
by the OTS:

(A) The OTS may make its decision
based on the information then before it
and may draw any reasonable infer-
ences from the savings association or
savings and loan holding company’s
failure to provide the requested infor-
mation; or

(B) The OTS may treat the notice as
withdrawn and inform the savings as-
sociation or savings and loan holding
company in writing.

(ii) If the OTS does not receive a re-
port that it requested from another
government agency concerning an indi-
vidual proposed by the savings associa-
tion or savings and loan holding com-
pany within the 30-day review period,
the OTS may request that the savings
association or savings and loan holding
company and the proposed individual
certify, by signing a letter provided by
the OTS, that the individual will not
assume the proposed position until the
OTS has received and reviewed the re-
port and has issued a notice of intent
not to disapprove. In making this re-
quest, the OTS will notify the savings
association or savings and loan holding
company and the individual of the
basis for its unwillingness to issue a
notice of intent not to disapprove be-
fore the end of the 30-day review period
without receipt and review of the re-
port. If either the savings association
or savings and loan holding company
or the individual do not sign the cer-
tification before the end of the 30-day
review period, the OTS will decide
whether to issue a notice of dis-
approval based on the information then
before it.

(5) Special Notice Rule for Multi-Tiered
Savings and Loan Holding Companies. (i)
With respect to multi-tiered savings
and loan holding companies, the notifi-
cation required by paragraph (d)(1) of
this section will only be required for
the savings and loan holding company
that directly controls a savings asso-
ciation; provided that if such company
is without substantial assets other
than the ownership of the subsidiary
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savings association, then the company
that directly controls such savings and
loan holding company shall also be
subject to the notification requirement
of paragraph (d)(1) of this section; fur-
ther provided that, in the event the
first indirect savings and loan holding
company also is without substantial
assets other than the ownership of the
direct savings and loan holding com-
pany, then each company that directly
and/or indirectly holds the indirect
savings and loan holding company
shall be subject to the notification re-
quirement of paragraph (d)(1) of this
section until a savings and loan hold-
ing company in the line of ownership
that has substantial assets other than
the indirect ownership of the savings
association is subject to the notifica-
tion requirement of paragraph (d)(1) of
this section.

(ii) Other savings and loan holding
companies in a multi-tiered ownership
structure described in paragraph
(d)(5)(i) of this section may satisfy the
notification requirement of paragraph
(d)(1) of this section by submitting:

(A) An executed copy of the OTS’s
RB 20 certification regarding the sub-
ject individual’s involvement in cer-
tain types of legal proceedings; and

(B) A certification from the individ-
ual and the highest-ranking official of
the company, certifying that the ap-
pointment of the individual as a senior
executive officer would not raise
grounds for disapproval of the notice
under 12 U.S.C. 1831i or this section.

(iii) Notwithstanding the provisions
of paragraphs (d)(5)(i) and (ii) of this
section, the OTS may require submis-
sion of a complete notice under this
section for any savings and loan hold-
ing company in a multi-tiered owner-
ship structure.

(6) Notice of Disapproval. The OTS
may disapprove an individual proposed
as a member of the board of directors
or as a senior executive officer of a sav-
ings association or savings and loan
holding company upon determining
that, on the basis of the individual’s
competence, experience, character, or
integrity, it would not be in the best
interests of the depositors of the sav-
ings association or savings and loan
holding company or of the public to
permit the individual to be employed

by, or associated with, the savings as-
sociation or savings and loan holding
company. The OTS will send a notice of
disapproval to both the savings asso-
ciation or savings and loan holding
company and the disapproved individ-
ual. The notice of disapproval will con-
tain a statement of the basis for dis-
approval.

(7) Notice of Intent Not to Disapprove.
An individual proposed as a member of
the board of directors or as a senior ex-
ecutive officer of a savings association
or savings and loan holding company
may begin service before the expiration
of the 30-day review period if the OTS
notifies the savings association or sav-
ings and loan holding company of an
intention not to disapprove the pro-
posed director or senior executive offi-
cer.

(8) Waiver of Prior Notice. (i) A savings
association or savings and loan holding
company may file with the OTS a writ-
ten request for a waiver of the prior no-
tice requirement. The OTS may waive
the prior notice requirement but not
the filing of a notice under this sec-
tion, if the OTS finds that waiver
would be in the best interest of the sav-
ings association or the savings and
loan holding company, would be in the
public interest, or that other extraor-
dinary circumstances justify waiving
the prior notice requirement of this
provision. The length of any waiver de-
pends on the circumstances in each in-
dividual case. If a waiver is granted,
the required notice shall be filed with-
in the time period specified in the
waiver and the proposed individual
may assume the position on an interim
basis until the individual and the sav-
ings association or savings and loan
holding company receive a notice of
disapproval. If the required notice is
not filed within the time period speci-
fied in the waiver, the proposed indi-
vidual must immediately resign his or
her position. The individual can as-
sume the position on a permanent basis
only after the savings association or
savings and loan holding company re-
ceives a notice of intent not to dis-
approve or after the 30-day review pe-
riod elapses. A waiver shall not affect
the authority of the OTS to subse-
quently issue a notice of disapproval
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within 30 days of the expiration of such
waiver.

(ii) In the case of the election at a
meeting of the shareholders of a new
director not proposed by the board of
directors of the savings association or
savings and loan holding company, if
the individual has not submitted a no-
tice directly to OTS under paragraph
(d)(1)(ii) of this section, a waiver is
automatically granted and the pro-
posed individual may begin service as a
director. However, under these cir-
cumstances, the savings association or
savings and loan holding company
must file the required notice with the
OTS as soon as practical but not later
than seven days from the date the indi-
vidual is notified of the election to the
board of directors.

(9) Commencement of Service. An indi-
vidual proposed as a member of the
board of directors or as a senior execu-
tive officer may assume the office fol-
lowing the end of the 30-day review pe-
riod, which begins on the complete no-
tice date, unless:

(i) The OTS issues a notice of dis-
approval during the 30-day review pe-
riod;

(ii) The OTS suspends the 30-day re-
view period pursuant to paragraph
(d)(4)(i) of this section;

(iii) The savings association or sav-
ings and loan holding company and the
individual certify, pursuant to para-
graph (d)(4)(ii) of this section, that the
individual will not assume the pro-
posed position; or

(iv) The savings association or sav-
ings and loan holding company does
not provide additional information
within the time period required by the
OTS pursuant to paragraph (d)(3)(ii) of
this section and the OTS treats the no-
tice as withdrawn.

[58 FR 45427, Aug. 30, 1993; 58 FR 52140, Oct.
6, 1993, as amended at 62 FR 3781, Jan. 27,
1997]

§ 574.100 Rebuttal of control agree-
ment.

AGREEMENT

Rebuttal of Rebuttable Determination Of
Control Under Part 574

I. WHEREAS
A. [ ] is the owner of [ ] shares (the

‘‘Shares’’) of the [ ] stock (the ‘‘Stock’’) of

[name and address of association], which
Shares represent [ ] percent of a class of
‘‘voting stock’’ of [ ] as defined under the
Acquisition of Control Regulations (‘‘Regula-
tions’’) of the Office of Thrift Supervision
(‘‘Office’’), 12 CFR part 574 (‘‘Voting Stock’’);

B. [ ] is a ‘‘savings association’’ within
the meaning of the Regulations;

C. [ ] seeks to acquire additional shares of
stock of [ ] (‘‘Additional Shares’’), such
that [ ]’s ownership thereof will exceed 10
percent of a class of Voting Stock but will
not exceed 25 percent of a class of Voting
Stock of [ ]; [and/or] [ ] seeks to [ ], which
would constitute the acquisition of a ‘‘con-
trol factor’’ as defined in the Regulations
(‘‘Control Factor’’);

D. [ ] does not seek to acquire the [Addi-
tional Shares or Control Factor] for the pur-
pose or effect of changing the control of [ ]
or in connection with or as a participant in
any transaction having such purpose or ef-
fect;

E. The Regulations require a company or a
person who intends to hold 10 percent or
more but not in excess of 25 percent of any
class of Voting Stock of a savings associa-
tion or holding company thereof and that
also would possess any of the Control Fac-
tors specified in the Regulations, to file and
obtain approval of an application (‘‘Applica-
tion’’) under the Savings and Loan Holding
Company Act (‘‘Holding Company Act’’), 12
U.S.C. 1467a, or file and obtain clearance of a
notice (‘‘Notice’’) under the Change in Con-
trol Act (‘‘Control Act’’), 12 U.S.C. 1817(j),
prior to acquiring such amount of stock and
a Control Factor unless the rebuttable deter-
mination of control has been rebutted.

F. Under the Regulations, [ ] would be de-
termined to be in control, subject to rebut-
tal, of [ ] upon acquisition of the [Addi-
tional Shares or Control Factor];

G. [ ] has no intention to manage or con-
trol, directly or indirectly, [ ];

H. [ ] has filed on [ ], a written state-
ment seeking to rebut the determination of
control, attached hereto and incorporated by
reference herein, (this submission referred to
as the ‘‘Rebuttal’’);

I. In order to rebut the rebuttable deter-
mination of contro1, [ ] agrees to offer this
Agreement as evidence that the acquisition
of the [Additional Shares or Control Factor]
as proposed would not constitute an acquisi-
tion of control under the Regulations.

II. The Office has determined, and hereby
agrees, to act favorably on the Rebuttal, and
in consideration of such a determination and
agreement by the Office to act favorably on
the Rebuttal, [ ] and any other existing, re-
sulting or successor entities of [ ] agree with
the Office that:

A. Unless [ ] shall have filed a Notice
under the Control Act, or an Application
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under the Holding Company Act, as appro-
priate, and either shall have obtained ap-
proval of the Application or clearance of the
Notice in accordance with the Regulations,
[ ] will not, except as expressly permitted
otherwise herein or pursuant to an amend-
ment to this Rebuttal Agreement:

1. Seek or accept representation of more
than one member of the board of directors of
[insert name of association and any holding
company thereof];

2. Have or seek to have any representative
serve as the chairman of the board of direc-
tors, or chairman of an executive or similar
committee of [insert name of association and
any holding company thereof]’s board of di-
rectors or as president or chief executive of-
ficer of [insert name of association and any
holding company thereof];

3. Engage in any intercompany transaction
with [ ] or [ ]’s affiliates;

4. Propose a director in opposition to nomi-
nees proposed by the management of [insert
name of association and any holding com-
pany thereof] for the board of directors of
[insert name of association and any holding
company thereof] other than as permitted in
paragraph A–1;

5. Solicit proxies or participate in any so-
licitation of proxies with respect to any mat-
ter presented to the stockholders [ ] other
than in support of, or in opposition to, a so-
licitation conducted on behalf of manage-
ment of [ ];

6. Do any of the following, except as nec-
essary solely in connection with [ ]’s per-
formance of duties as a member of [ ]’s
board of directors:

(a) Influence or attempt to influence in
any respect the loan and credit decisions or
policies of [ ], the pricing of services, any
personnel decisions, the location of any of-
fices, branching, the hours of operation or
similar activities of [ ];

(b) Influence or attempt to influence the
dividend policies and practices of [ ] or any
decisions or policies of [ ] as to the offering
or exchange of any securities;

(c) Seek to amend, or otherwise take ac-
tion to change, the bylaws, articles of incor-
poration, or character of [ ];

(d) Exercise, or attempt to exercise, di-
rectly or indirectly, control or a controlling
influence over the management, policies or
business operations of [ ]; or

(e) Seek or accept access to any non-public
information concerning [ ].

B. [ ] is not a party to any agreement
with [ ].

C. [ ] shall not assist, aid or abet any of [
[ ]’s affiliates or associates that are not
parties to this Agreement to act, or act in
concert with any person or company, in a
manner which is inconsistent with the terms
hereof or which constitutes an attempt to
evade the requirements of this Agreement.

D. Any amendment to this Agreement
shall only be proposed in connection with an
amended rebuttal filed by [ ] with the Office
for its determination;

E. Prior to acquisition of any shares of
‘‘Voting Stock’’ of [ ] as defined in the Reg-
ulations in excess of the Additional Shares, a-
any required filing will be made by [ ]
under the Control Act or the Holding Com-
pany Act and either approval of the acquisi-
tion under the Holding Company Act shall be
obtained from the Office or any Notice filed
under the Control Act shall be cleared in ac-
cordance with the Regulations;

F. At any time during which 10 percent or
more of any class of Voting Stock of [ ] is
owned or controlled by [ ], no action which
is inconsistent with the provisions of this
Agreement shall be taken by [ ] until [ ]
files and either obtains from the Office a fa-
vorable determination with respect to either
an amended rebuttal, approval of an Applica-
tion under the Holding Company Act, or
clearance of a Notice under the Control Act,
in accordance with the Regulations;

G. Where any amended rebuttal filed by [
[ ] is denied or disapproved, [ ] shall take
no action which is inconsistent with the
terms of this Agreement, except after either
(1) reducing the amount of shares of Voting
Stock of [ ] owned or controlled by [ ] to
an amount under 10 percent of a class of Vot-
ing Stock, or immediately ceasing any other
actions that give rise to a conclusive or re-
buttable determination of control under the
Regulations; or (2) filing a Notice under the
Control Act, or an Application under the
Holding Company Act, as appropriate, and
either obtaining approval of the Application
or clearance of the Notice, in accordance
with the Regulations;

H. Where any Application or Notice filed
by [ ] is disapproved, [ ] shall take no ac-
tion which is inconsistent with the terms of
this Agreement, except after reducing the
amount of shares of Voting Stock of [ ]
owned or controlled by [ ] to an amount
under 10 percent of any class of Voting
Stock, or immediately ceasing any other ac-
tions that give rise to a conclusive or rebut-
table determination of control under the
Regulations;

I. Should circumstances beyond [ ]’s con-
trol result in [ ] being placed in a position
to direct the management or policies of [ ],
then [ ] shall either (1) promptly file an Ap-
plication under the Holding Company Act or
a Notice under the Control Act, as appro-
priate, and take no affirmative steps to en-
large that control pending either a final de-
termination with respect to the Application
or Notice, or (2) promptly reduce the amount
of shares of [ ] Voting Stock owned or con-
trolled by [ ] to an amount under 10 percent
of any class of Voting Stock or immediately
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cease any actions that give rise to a conclu-
sive or rebuttable determination of control
under the Regulations;

J. By entering into this Agreement and by
offering it for reliance in reaching a decision
on the request to rebut the presumption of
control under the Regulations, as long as 10
percent or more of any class of Voting Stock
of [ ] is owned or controlled, directly or in-
directly, by [ ], and [ ] possesses any Con-
trol Factor as defined in the Regulations,
[ ] will submit to the jurisdiction of the
Regulations, including (1) the filing of an
amended rebuttal or Application or Notice
for any proposed action which is prohibited
by this Agreement, and (2) the provisions re-
lating to a penalty for any person who will-
fully violates or with reckless disregard for
the safety or soundness of a savings associa-
tion participates in a violation of the [Hold-
ing Company Act or Control Act] and the
Regulations thereunder, and any regulation
or order issued by the Office.

K. Any violation of this Agreement shall
be deemed to be a violation of the [Holding
Company Act or Control Act] and the Regu-
lations, and shall be subject to such remedies
and procedures as are provided in the [Hold-
ing Company Act or Control Act] and the
Regulations for a violation thereunder and
in addition shall be subject to any such addi-
tional remedies and procedures as are pro-
vided under any other applicable statutes or
regulations for a violation, willful or other-
wise, of any agreement entered into with the
Office.

III. This Agreement may be executed in
one or more counterparts, each of which
shall be deemed an original but all of which
counterparts collectively shall constitute
one instrument representing the Agreement
among the parties thereto. It shall not be
necessary that any one counterpart be
signed by all of the parties hereto as long as
each of the parties has signed at least one
counterpart.

IV. This Agreement shall be interpreted in
a manner consistent with the provisions of
the Rules and Regulations of the Office.

V. This Agreement shall terminate upon (i)
the approval by the Office of [ ]’s Applica-
tion under the Holding Company Act or
clearance by the Office of [ ]’s Notice under
the Control Act to acquire [ ], and con-
summation of the transaction as described in
such Application or Notice, (ii) in the dis-
position by [ ] of a sufficient number of
shares of [ ], or (iii) the taking of such
other action that thereafter [ ] is not in
control and would not be determined to be in
control of [ ] under the Control Act, the
Holding Company Act or the Regulations of
the Office as in effect at that time.

VI. IN WITNESS THEREOF, the parties
0thereto have executed this Agreement by
their duly authorized officer.

————————————————————————
[Acquiror]
Office of Thrift Supervision.

Date: ————————————————————

By: —————————————————————

PART 575—MUTUAL HOLDING
COMPANIES

Sec.
575.1 Scope.
575.2 Definitions.
575.3 Mutual holding company reorganiza-

tions.
575.4 Grounds for disapproval of reorganiza-

tions.
575.5 Membership rights.
575.6 Contents of Reorganization Plans.
575.7 Issuances of stock by savings associa-

tion subsidiaries of mutual holding com-
panies.

575.8 Contents of Stock Issuance Plans.
575.9 Charters and bylaws for mutual hold-

ing companies and their savings associa-
tion subsidiaries.

575.10 Acquisition and disposition of savings
associations, savings and loan holding
companies, and other corporations by
mutual holding companies.

575.11 Operating restrictions.
575.12 Conversion or liquidation of mutual

holding companies.
575.13 Procedural requirements.

AUTHORITY: 12 U.S.C. 1462, 1462a, 1463, 1464,
1467a, 1828, 2901.

SOURCE: 58 FR 44114, Aug. 19, 1993, unless
otherwise noted.

§ 575.1 Scope.

(a) Purpose. The purpose of this part
is to implement the mutual holding
company provisions of the Savings and
Loan Holding Company Act, 12 U.S.C.
1467a(o).

(b) General. Except as the OTS may
otherwise determine, the provisions of
this part shall exclusively govern the
reorganization of mutual savings asso-
ciations and any related stock
issuances, and no mutual savings asso-
ciation shall reorganize to a mutual
holding company or issue minority
stock without the prior written ap-
proval of the OTS. The OTS may grant
a waiver in writing from any require-
ment of this part for good cause shown.

[58 FR 44114, Aug. 19, 1993, as amended at 59
FR 61262, Nov. 30, 1994]
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§ 575.2 Definitions.
As used in this part, the following

definitions apply, unless specified else-
where in this part:

(a) The terms associate and tax-quali-
fied employee stock benefit plan have the
meanings set forth in 12 CFR 563b.2.

(b) The terms acting in concert, affili-
ate, company, person, and savings asso-
ciation have the meanings set forth in
§ 574.2 of this chapter.

(c) The term acquiree association
means any savings association, other
than a resulting association, that:

(1) Is acquired by a mutual holding
company as part of, and concurrently
with, a mutual holding company reor-
ganization; and

(2) Is in the mutual form imme-
diately prior to such acquisition.

(d) The term control has the same
meaning as specified in § 574.4 of this
chapter.

(e) The term default means any adju-
dication or other official determina-
tion of a court of competent jurisdic-
tion or other public authority pursuant
to which a conservator, receiver, or
other legal custodian is appointed for a
mutual holding company or savings as-
sociation subsidiary of a mutual hold-
ing company.

(f) The term insider means any officer
or director of a company or of any af-
filiate of such company, and any per-
son acting in concert with any such of-
ficer or director.

(g) The term member means any de-
positor or borrower of a mutual savings
association that is entitled, under the
charter of the savings association, to
vote on matters affecting the associa-
tion, and any depositor or borrower of
a savings association subsidiary of a
mutual holding company that is enti-
tled, under the charter of the mutual
holding company, to vote on matters
affecting the mutual holding company.

(h) The term mutual holding company
means a mutual holding company orga-
nized under this part.

(i) The term parent has the same
meaning as the term parent company
specified at § 583.15 of this chapter.

(j) The term Reorganization Notice
means a notice of a proposed mutual
holding company reorganization that is
in the form and contains the informa-
tion required by the OTS.

(k) The term Reorganization Plan
means a plan to reorganize into the
mutual holding company format con-
taining the information required by
§ 575.6 of this part.

(l) The term reorganizing association
means a mutual savings association
that proposes to reorganize to become
a mutual holding company pursuant to
this part.

(m) The term resulting association
means a savings association in the
stock form that is organized as a sub-
sidiary of a reorganizing association to
receive the substantial part of the as-
sets and liabilities (including all de-
posit accounts) of the reorganizing as-
sociation upon consummation of the
reorganization.

(n) The term stock means common or
preferred stock, or any other type of
equity security, including (without
limitation) warrants or options to ac-
quire common or preferred stock, or
other securities that are convertible
into common or preferred stock.

(o) The term Stock Issuance Plan
means a plan providing for the issuance
of stock by a savings association sub-
sidiary of a mutual holding company
submitted pursuant to § 575.7 of this
part and containing the information
required by § 575.8 of this part.

(p) The term subsidiary has the mean-
ing specified at § 583.23 of this chapter.

[58 FR 44114, Aug. 19, 1993, as amended at 60
FR 66720, Dec. 26, 1995; 61 FR 60184, Nov. 27,
1996]

§ 575.3 Mutual holding company reor-
ganizations.

A mutual savings association may re-
organize to become a mutual holding
company, or join in a mutual holding
company reorganization as an acquiree
association, only upon satisfaction of
the following conditions:

(a) A Reorganization Plan is ap-
proved by a majority of the board of di-
rectors of the reorganizing association
and any acquiree association;

(b) A Reorganization Notice is filed
with the OTS and either:

(1) The OTS has given written notice
of its intent not to disapprove the pro-
posed reorganization; or

(2) Sixty days have passed since the
OTS received the Reorganization No-
tice and deemed it sufficient under
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§ 516.2(c) of this chapter, and the OTS
has not:

(i) Given written notice that the pro-
posed reorganization is disapproved; or

(ii) Extended for an additional 30
days the period during which dis-
approval may be issued;

(c) The Reorganization Plan is sub-
mitted to the members of the reor-
ganizing association and any acquiree
association pursuant to a proxy state-
ment cleared in advance by the OTS
and such Reorganization Plan is ap-
proved by a majority of the total votes
of the members of each association eli-
gible to be cast at a meeting held at
the call of each association’s directors
in accordance with the procedures pre-
scribed by each association’s charter
and bylaws; and

(d) All necessary regulatory approv-
als have been obtained and all condi-
tions specified in § 575.9(c)(5) of this
part or otherwise imposed by the OTS
in connection with the issuance of a
notice of intent not to disapprove
under § 575.3(b)(1) of this part or by the
OTS in connection with the granting of
the approvals specified in this para-
graph have been satisfied.

§ 575.4 Grounds for disapproval of re-
organizations.

(a) Basic standards. The OTS may dis-
approve a proposed mutual holding
company reorganization pursuant to
§ 575.3(b) of this part if:

(1) Disapproval is necessary to pre-
vent unsafe or unsound practices;

(2) The financial or managerial re-
sources of the reorganizing association
or any acquiree association warrant
disapproval;

(3) The proposed capitalization of the
mutual holding company fails to meet
the requirements of paragraph (b) of
this section;

(4) A stock issuance is proposed in
connection with the reorganization
pursuant to § 575.7 of this part that fails
to meet the standards established by
that section;

(5) The reorganizing association or
any acquiree association fails to fur-
nish the information required to be in-
cluded in the Reorganization Notice or
any other information requested by the
OTS in connection with the proposed
reorganization; or

(6) The proposed reorganization
would violate any provision of law, in-
cluding (without limitation) § 575.3 (a)
and (c) of this part (regarding board of
directors and membership approval) or
§ 575.5(a) of this part (regarding con-
tinuity of membership rights).

(b) Capitalization. (1) The OTS shall
disapprove a proposal by a reorganizing
association or any acquiree association
to capitalize a mutual holding com-
pany in an amount in excess of a nomi-
nal amount if immediately following
the reorganization, the resulting asso-
ciation or the acquiree association
would fail to be ‘‘adequately capital-
ized’’ as defined under 12 CFR part 565.

(2) Proposals by reorganizing associa-
tions and acquiree associations to cap-
italize mutual holding companies shall
also comply with any applicable stat-
utes, and with regulations or written
policies of the OTS governing capital
distributions by savings associations in
effect at the time of the reorganiza-
tion. (Issuance by the OTS of a notice
of intent not to disapprove a mutual
holding company reorganization pursu-
ant to § 575.3(b) of this part, or failure
by the OTS to disapprove such a reor-
ganization within the time prescribed
in § 575.3(b) of this part, shall also be
deemed to constitute OTS approval
under any regulation or written policy
of the OTS governing capital distribu-
tions by savings associations, if such
approval is required, of the capitaliza-
tion proposal set forth in the Reorga-
nization Notice, subject to any condi-
tions imposed by § 575.4(d)(2) of this
part.)

(c) Presumptive disqualifiers—(1) Mana-
gerial resources. The factors specified in
§ 574.7 (g)(1)(i)–(g)(1)(vi) of this chapter
shall give rise to a rebuttable presump-
tion that the managerial resources test
of paragraph (a)(2) of this section is not
met. For this purpose, each place the
term acquiror appears in § 574.7 (g)(1)(i)–
(g)(1)(vi) of this chapter, it shall be
read to mean the reorganizing associa-
tion or any acquiree association, and
the reference in § 574.7(g)(1)(v) of this
chapter to filings under this part shall
be deemed to include filings under ei-
ther part 574 of this chapter or this
part.
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(2) Safety and soundness and financial
resources. Failure by a reorganizing as-
sociation and any acquiree association
to submit a business plan in connection
with a Reorganization Notice, or sub-
mission of a business plan that projects
activities that are inconsistent with
economical home financing or that
fails to demonstrate that the capital of
the mutual holding company will be
deployed in a safe and sound manner,
shall give rise to a rebuttable presump-
tion that the safety and soundness and
financial resources tests of paragraphs
(a)(1) and (a)(2) of this section are not
met.

(d) Failure of the OTS to act on a Reor-
ganization Notice within the prescribed
time period. A proposed reorganization
that obtains regulatory clearance from
the OTS due to the operation of
§ 575.3(b)(2) of this part may take place
in the manner proposed, subject to the
following conditions:

(1) The reorganization shall be con-
summated within one year of the date
of the expiration of the OTS’s review
period under § 575.3(b)(2) of this part;

(2) The mutual holding company
shall not be capitalized in an amount
in excess of what is permissible under
§ 575.4(b) of this part;

(3) No request for regulatory waivers
or forbearances shall be deemed grant-
ed;

(4) The following information shall
be submitted within the specified time
frames:

(i) On the business day prior to the
date of the reorganization, the chief fi-
nancial officers of the reorganizing as-
sociation and any acquiree association
shall certify to the OTS in writing that
no material adverse events or material
adverse changes have occurred with re-
spect to the financial condition or op-
erations of their respective associa-
tions since the date of the financial
statements submitted with the Reorga-
nization Notice;

(ii) No later than thirty days after
the reorganization, the mutual holding
company shall file with the OTS a cer-
tification by legal counsel stating the
effective date of the reorganization,
the exact number of shares of stock of
the resulting association and any
acquiree association acquired by the
mutual holding company and by any

other persons, and that the reorganiza-
tion has been consummated in accord-
ance with § 575.3 of this part and all
other applicable laws and regulations
and the Reorganization Notice;

(iii) No later than thirty days after
the reorganization, the mutual holding
company shall file with the OTS an
opinion from its independent auditors
certifying that the reorganization was
consummated in accordance with gen-
erally accepted accounting principles;
and

(iv) No later than thirty days after
the reorganization, the mutual holding
company shall file with the OTS a cer-
tification stating that the mutual
holding company will not deviate ma-
terially, or cause its savings associa-
tion subsidiaries to deviate materially,
from the business plan submitted in
connection with the Reorganization
Notice, unless prior written approval
from the Regional Director is obtained.

§ 575.5 Membership rights.
(a) Depositors and borrowers of result-

ing associations, acquiree associations,
and associations in mutual form when ac-
quired. The charter of a mutual holding
company must:

(1) Confer upon existing and future
depositors of the resulting association
the same membership rights in the mu-
tual holding company as were con-
ferred upon depositors by the charter
of the reorganizing association as in ef-
fect immediately prior to the reorga-
nization;

(2) Confer upon existing and future
depositors of any acquiree association
or any association that is in the mu-
tual form when acquired by the mutual
holding company the same membership
rights in the mutual holding company
as were conferred upon depositors by
the charter of the acquired association
immediately prior to acquisition, pro-
vided that if the acquired association is
merged into another association from
which the mutual holding company
draws members, the depositors of the
acquired association shall receive the
same membership rights as the deposi-
tors of the association into which the
acquired association is merged;

(3) Confer upon the borrowers of the
resulting association who are borrow-
ers at the time of reorganization the
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same membership rights in the mutual
holding company as were conferred
upon them by the charter of the reor-
ganizing association immediately prior
to reorganization, but shall not confer
any membership rights in connection
with any borrowings made after the re-
organization; and

(4) Confer upon the borrowers of any
acquiree association or any association
that is in the mutual form when ac-
quired by the mutual holding company
who are borrowers at the time of the
acquisition the same membership
rights in the mutual holding company
as were conferred upon them by the
charter of the acquired association im-
mediately prior to acquisition, but
shall not confer any membership rights
in connection with any borrowings
made after the acquisition, provided
that if the acquired association is
merged into another association from
which the mutual holding company
draws members, the borrowers of the
acquired association shall instead re-
ceive the same grandfathered member-
ship rights as the borrowers of the as-
sociation into which the acquired asso-
ciation is merged received at the time
that association became a subsidiary of
the mutual holding company.

(b) Depositors and borrowers of associa-
tions in the stock form when acquired. A
mutual holding company that acquires
a savings association in the stock
form, other than a resulting associa-
tion or an acquiree association, shall
not confer any membership rights upon
the depositors and borrowers of such
association, unless such association is
merged into an association from which
the mutual holding company draws
members, in which case the depositors
of the stock association shall receive
the same membership rights as other
depositors of the association into
which the stock association is merged.

§ 575.6 Contents of Reorganization
Plans.

Each Reorganization Plan shall con-
tain a complete description of all sig-
nificant terms of the proposed reorga-
nization, shall attach and incorporate
any Stock Issuance Plan proposed in
connection with the Reorganization
Plan, and shall:

(a) Provide for amendment of the
charter and bylaws of the reorganizing
association to read in the form of the
charter and bylaws of a mutual holding
company, and attach and incorporate
such charter and bylaws;

(b) Provide for the organization of
the resulting association, which shall
be an interim federal or state savings
association subsidiary of the reorganiz-
ing association, and attach and incor-
porate the proposed charter and bylaws
of such association;

(c) Provide for amendment of the
charter and bylaws of any acquiree as-
sociation to read in the form of the
charter and bylaws of a state or federal
savings association in the stock form
(as modified by § 575.9(b) of this part),
and attach and incorporate such char-
ter and bylaws;

(d) Provide that, upon consummation
of the reorganization, substantially all
of the assets and liabilities (including
all savings accounts, demand accounts,
tax and loan accounts, United States
Treasury General Accounts, or United
States Treasury Time Deposit Open
Accounts, as defined in part 561 of this
chapter) of the reorganizing associa-
tion shall be transferred to the result-
ing association, which shall thereupon
become an operating savings associa-
tion subsidiary of the mutual holding
company;

(e) Provide that all assets, rights, ob-
ligations, and liabilities of whatever
nature of the reorganizing association
that are not expressly retained by the
mutual holding company shall be
deemed transferred to the resulting as-
sociation;

(f) Provide that each depositor in the
reorganizing association or any
acquiree association immediately prior
to the reorganization shall upon con-
summation of the reorganization re-
ceive, without payment, an identical
account in the resulting association or
the acquiree association, as the case
may be (Appropriate modifications
should be made to this provision if sav-
ings associations are being merged as a
part of the reorganization);

(g) Provide that the Reorganization
Plan as adopted by the boards of direc-
tors of the reorganizing association
and any acquiree association may be
substantively amended by those boards

VerDate 20<JAN>98 06:50 Jan 30, 1998 Jkt 179041 PO 00000 Frm 00395 Fmt 8010 Sfmt 8010 Y:\SGML\179041.TXT 179041-3



400

12 CFR Ch. V (1–1–98 Edition) § 575.7

of directors as a result of comments
from regulatory authorities or other-
wise prior to the solicitation of proxies
from the members of the reorganizing
association and any acquiree associa-
tion to vote on the Reorganization
Plan and at any time thereafter with
the concurrence of the OTS; and that
the reorganization may be terminated
by the board of directors of the reor-
ganizing association or any acquiree
association at any time prior to the
meeting of the members of the associa-
tion called to consider the Reorganiza-
tion Plan and at any time thereafter
with the concurrence of the OTS;

(h) Provide that the Reorganization
Plan shall be terminated if not com-
pleted within a specified period of time
(The time period shall not be more
than 24 months from the date upon
which the members of the reorganizing
association or the date upon which the
members of any acquiree association,
whichever is earlier, approve the Reor-
ganization Plan and may not be ex-
tended by the reorganizing or acquiree
association); and

(i) Provide that the expenses incurred
in connection with the reorganization
shall be reasonable.

§ 575.7 Issuances of stock by savings
association subsidiaries of mutual
holding companies.

(a) Approval requirements. No savings
association subsidiary of a mutual
holding company (including any result-
ing association or acquiree association)
may issue stock to persons other than
its mutual holding company parent in
connection with a mutual holding com-
pany reorganization, or at any time
subsequent to the association’s acquisi-
tion by the mutual holding company,
unless the association obtains advance
approval of each such issuance from
the OTS. Issuance by the OTS of a no-
tice of intent not to disapprove a mu-
tual holding company reorganization
pursuant to § 575.3(b) of this part, or
failure by the OTS to disapprove such a
reorganization within the time pre-
scribed in § 575.3(b) of this part, shall be
deemed to constitute approval of any
stock issuance specifically applied for
pursuant to this section in connection
with the reorganization, unless other-
wise specified by the OTS. The OTS

shall approve any proposed issuance
that meets each of the criteria set
forth below in paragraphs (a)(1)–(a)(7)
of this section.

(1) The proposed issuance is to be
made pursuant to a Stock Issuance
Plan that contains all the provisions
required by § 575.8 of this part.

(2) The Stock Issuance Plan is con-
sistent with the terms of the associa-
tion’s charter (or any proposed amend-
ments thereto), including terms gov-
erning the type and amount of stock
that may be issued.

(3) The Stock Issuance Plan would
provide the association, its mutual
holding company parent, and any other
savings association subsidiaries of the
mutual holding company with fully
sufficient capital and would not be in-
equitable or detrimental to the asso-
ciation or its mutual holding company
parent or to members of the mutual
holding company parent.

(4) The proposed price or price range
of the stock to be issued is reasonable.
(The OTS shall review the reasonable-
ness of the proposed price or price
range in accordance with paragraph (b)
of this section.)

(5) The aggregate amount of out-
standing common stock of the associa-
tion owned or controlled by persons
other than the association’s mutual
holding company parent at the close of
the proposed issuance shall be less than
50% of the association’s total outstand-
ing common stock, unless the associa-
tion was a stock association when ac-
quired by the mutual holding company
and is not a resulting association or an
acquiree association, in which case the
foregoing restriction shall not apply.
Any amount of preferred stock may be
issued by any savings association sub-
sidiary of a mutual holding company to
persons other than the association’s
mutual holding company, consistent
with any other applicable laws and reg-
ulations.

(6) The association furnishes the in-
formation required by the OTS in con-
nection with the proposed issuance.

(7) The proposed stock issuance
would fail to meet the convenience and
needs standard of § 563b.11 of this chap-
ter.
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(8) The proposed issuance complies
with all other applicable laws and regu-
lations.

(b) Pricing and sale of securities. (1) All
of the provisions of § 563b.7 of this chap-
ter shall apply to a stock issuance ap-
plied for pursuant to this section, un-
less otherwise provided for in this part
or clearly inapplicable, as determined
by the OTS. For purposes of this para-
graph (b)(1), the term conversion as it
appears in the provisions of § 563b.7 of
this chapter shall be deemed to refer to
the stock issuance, and the term con-
verted or converting savings association
shall be deemed to refer to the savings
association undertaking the stock
issuance.

(2) Unless otherwise determined by
the OTS, the limitations on the mini-
mum and maximum amounts of the es-
timated price range required by
§ 563b.7(c) of this chapter shall not
apply.

(3) To the extent the pricing mate-
rials submitted pursuant to paragraph
(b)(1) of this section include any dis-
count due to the minority status of the
stock to be offered, the materials must
indicate the amount of the discount
and how that amount was determined.

(c) Related approvals. Approval by the
OTS of any stock issuance pursuant to
this section shall also be deemed to
constitute:

(1) Approval under § 563.1 of this chap-
ter of the form of stock certificate pro-
posed to be utilized in connection with
the stock issuance, provided such form
was included in the application mate-
rials filed pursuant to this section; and

(2) Preliminary approval under § 552.4
of this chapter and approval under
§ 563.1 of this chapter of any charter or
bylaw amendment required to author-
ize issuance of the stock, provided such
amendment was proposed in the appli-
cation materials filed pursuant to this
section.

(d) Offering restrictions. (1) No rep-
resentations may be made in any man-
ner in connection with the offer or sale
of any stock issued pursuant to this
section that the price, price range or
any other pricing information related
to such stock issuance has been ap-
proved by the OTS or that the stock
has been approved or disapproved by
the OTS or that the OTS has endorsed

the accuracy or adequacy of any secu-
rities offering documents disseminated
in connection with such stock.

(2) The sale of minority stock of the
reorganized stock savings association
to be made under the minority stock
issuance plan, including any sale in a
public offering or direct community
marketing, shall be completed as
promptly as possible and within 45 cal-
endar days after the last day of the
subscription period, unless extended by
the OTS.

(3) In the offer, sale, or purchase of
stock issued pursuant to this section,
no person shall:

(i) Employ any device, scheme, or ar-
tifice to defraud;

(ii) Make any untrue statement of a
material fact or omit to state a mate-
rial fact necessary in order to make
the statements made, in the light of
the circumstances under which they
were made, not misleading; or

(iii) Engage in any act, practice, or
course of business which operates or
would operate as a fraud or deceit upon
a purchaser or seller.

(4) Prior to the completion of a stock
issuance pursuant to this section, no
person shall transfer, or enter into any
agreement or understanding to trans-
fer, the legal or beneficial ownership of
the stock to be issued to any other per-
son.

(5) Prior to the completion of a stock
issuance pursuant to this section, no
person shall make any offer, or any an-
nouncement of any offer, to purchase
any stock to be issued, or knowingly
acquire any stock in the issuance, in
excess of the maximum purchase limi-
tations established in the Stock
Issuance Plan.

(6) All stock issuances pursuant to
this section must:

(i) Comply with 12 CFR part 563g and,
to the extent applicable, 12 CFR
563b.102; and

(ii) Provide that the offering be
structured in a manner similar to a
standard conversion under 12 CFR part
563b, including the stock purchase pri-
orities accorded members of the
issuing association’s mutual holding
company, unless the association would
qualify for a supervisory conversion if
it were to undertake a conversion
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under 12 CFR part 563b; or dem-
onstrates to the satisfaction of the
OTS that a non-conforming issuance
would be more beneficial to the asso-
ciation compared to a conforming of-
fering, considering, in the aggregate,
the effect of each on the association’s
financial and managerial resources and
future prospects, the effect of the
issuance upon the association, the in-
surance risk to the relevant Federal
deposit insurance fund, and the conven-
ience and needs of the community to be
served.

(e) Procedural and substantive require-
ments. The procedural and substantive
requirements of §§ 563b.3 through 563b.8
of this chapter shall apply to all mu-
tual holding company stock issuances
under this section, unless clearly inap-
plicable.

[58 FR 44114, Aug. 19, 1993, as amended at 59
FR 22735, May 3, 1994]

§ 575.8 Contents of Stock Issuance
Plans.

(a) Mandatory provisions. Each of the
provisions mandatory for all stock
issuance plans under this paragraph
shall be deemed regulatory require-
ments. Each Stock Issuance Plan shall
contain a complete description of all
significant terms of the proposed stock
issuance (including the information
specified in § 563b.27(a) of this chapter
to the extent known), shall attach and
incorporate the proposed form of stock
certificate, the proposed stock order
form, and any agreements or other doc-
uments defining the rights of the
stockholders, and shall:

(1) Provide that the stock shall be
sold at a total price equal to the esti-
mated pro forma market value of such
stock, based upon an independent valu-
ation, as provided in § 575.7(b) of this
part;

(2) Provide that the aggregate
amount of outstanding common stock
of the association owned or controlled
by persons other than the association’s
mutual holding company parent at the
close of the proposed issuance shall be
less than fifty percent of the associa-
tion’s total outstanding common stock
(This provision may be omitted if the
proposed issuance will be conducted by
an association that was in the stock
form when acquired by its mutual hold-

ing company parent, provided the asso-
ciation is not a resulting association or
an acquiree association);

(3) Provide that the aggregate
amount of common stock acquired in
the proposed issuance, plus all prior
issuances of the association, by any
non-tax-qualified employee stock bene-
fit plan of the association or any in-
sider of the association and his or her
associates, exclusive of any stock ac-
quired by said plan or insider and his
or her associates in the secondary mar-
ket, shall not exceed ten percent of the
outstanding shares of common stock of
the association held by persons other
than the association’s mutual holding
company parent at the close of the pro-
posed issuance. In calculating the num-
ber of shares held by any insider or as-
sociate under this provision or the pro-
vision in paragraph (a)(4) of this sec-
tion, shares held by any tax-qualified
or non-tax-qualified employee stock
benefit plan of the association that are
attributable to such person shall not be
counted;

(4) Provide that the aggregate
amount of stock, whether common or
preferred, acquired in the proposed
issuance, plus all prior issuances of the
association, by any non-tax-qualified
employee stock benefit plan of the as-
sociation or any insider of the associa-
tion and his or her associates, exclu-
sive of any stock acquired by said plan
or insider and his or her associates in
the secondary market, shall not exceed
ten percent of the stockholders’ equity
of the association held by persons
other than the association’s mutual
holding company parent at the close of
the proposed issuance;

(5) Provide that the aggregate
amount of common stock acquired in
the proposed issuance, plus all prior
issuances of the association, by any
one or more tax-qualified employee
stock benefit plans of the association,
exclusive of any stock acquired by such
plans in the secondary market, shall
not exceed ten percent of the outstand-
ing shares of common stock of the as-
sociation held by persons other than
the association’s mutual holding com-
pany parent at the close of the pro-
posed issuance;

(6) Provide that the aggregate
amount of stock, whether common or
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preferred, acquired in the proposed
issuance, plus all prior issuances of the
association, by any one or more tax-
qualified employee stock benefit plans
of the association, exclusive of any
stock acquired by such plans in the
secondary market, shall not exceed ten
percent of the stockholders’ equity of
the association held by persons other
than the association’s mutual holding
company parent at the close of the pro-
posed issuance;

(7) Provide that the aggregate
amount of common stock acquired in
the proposed issuance, plus all prior
issuances of the association, by all
non-tax-qualified employee stock bene-
fit plans of the association, insiders of
the association, and associates of insid-
ers of the association, exclusive of any
stock acquired by said plans, insiders,
and associates in the secondary mar-
ket, shall not exceed thirty-five per-
cent of the outstanding shares of com-
mon stock of the association held by
persons other than the association’s
mutual holding company parent at the
close of the proposed issuance if the as-
sociation has less than $50 million in
total assets prior to the issuance or
twenty-five percent of such outstand-
ing shares if the association has more
than $500 million in total assets prior
to the issuance. If the association has
between $50 million and $500 million in
total assets prior to the issuance, the
maximum percentage shall be equal to
thirty-five percent minus one percent
multiplied by the quotient of total as-
sets less $50 million divided by $45 mil-
lion. (See example calculation set forth
in § 563b.3(c)(8) of this chapter.) In cal-
culating the number of shares held by
insiders and their associates under this
provision or the provision in paragraph
(a)(8) of this section, shares held by
any tax-qualified or non-tax qualified
employee stock benefit plan of the as-
sociation that are attributable to such
persons shall not be counted;

(8) Provide that the aggregate
amount of stock, whether common or
preferred, acquired in the proposed
issuance, plus all prior issuances of the
association, by all non-tax-qualified
employee stock benefit plans of the as-
sociation, insiders of the association,
and associates of insiders of the asso-
ciation, exclusive of any stock ac-

quired by said plans, insiders, and asso-
ciates in the secondary market, shall
not exceed thirty-five percent of the
stockholders’ equity of the association
held by persons other than the associa-
tion’s mutual holding company parent
at the close of the proposed issuance if
the association has less than $50 mil-
lion in total assets prior to the
issuance or twenty-five percent of such
stockholders’ equity if the association
has more than $500 million in total as-
sets prior to the issuance. If the asso-
ciation has between $50 million and
$500 million in total assets prior to the
proposed issuance, the maximum per-
centage shall be equal to thirty-five
percent minus one percent multiplied
by the quotient of total assets less $50
million divided by $45 million. (See ex-
ample calculation set forth in
§ 563b.3(c)(8) of this chapter.);

(9) Provide that the issuance shall be
conducted in compliance with 12 CFR
part 563g and, to the extent applicable,
12 CFR 563b.102;

(10) Provide that the sales price of
the shares of stock to be sold in the
issuance shall be a uniform price deter-
mined in accordance with § 575.7 of this
part;

(11) Provide that, if at the close of
the stock issuance the association has
more than thirty-five shareholders of
any class of stock, the association
shall promptly register that class of
stock pursuant to the Securities Ex-
change Act of 1934, as amended (15
U.S.C. 78a–78jj), and undertake not to
deregister such stock for a period of
three years thereafter;

(12) Provide that, if at the close of
the stock issuance the association has
more than one hundred shareholders of
any class of stock, the association
shall use its best efforts to:

(i) Encourage and assist a market
maker to establish and maintain a
market for that class of stock; and

(ii) List that class of stock on a na-
tional or regional securities exchange
or on the NASDAQ quotation system;

(13) Provide that, for a period of
three years following the proposed
issuance, no insider of the association
or his or her associates shall purchase,
without the prior written approval of
the OTS, any stock of the association
except from a broker dealer registered
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with the Securities and Exchange Com-
mission, except that the foregoing re-
striction shall not apply to:

(i) Negotiated transactions involving
more than one percent of the outstand-
ing stock in the class of stock; or

(ii) Purchases of stock made by and
held by any tax-qualified or non-tax-
qualified employee stock benefit plan
of the association even if such stock is
attributable to insiders of the associa-
tion or their associates;

(14) Provide that stock purchased by
insiders of the association and their as-
sociates in the proposed issuance shall
not be sold for a period of at least one
year following the date of purchase, ex-
cept in the case of death of the insider
or associate;

(15) Provide that, in connection with
stock subject to restriction on sale for
a period of time:

(i) Each certificate for such stock
shall bear a legend giving appropriate
notice of such restriction;

(ii) Appropriate instructions shall be
issued to the association’s transfer
agent with respect to applicable re-
strictions on transfer of such stock;
and

(iii) Any shares issued as a stock div-
idend, stock split, or otherwise with re-
spect to any such restricted stock shall
be subject to the same restrictions as
apply to the restricted stock;

(16) Provide that the association will
not offer or sell any of the stock pro-
posed to be issued to any person whose
purchase would be financed by funds
loaned, directly or indirectly, to the
person by the association;

(17) Provide that, if necessary, the as-
sociation’s charter will be amended to
authorize issuance of the stock and at-
tach and incorporate by reference the
text of any such amendment;

(18) Provide that the expenses in-
curred in connection with the issuance
shall be reasonable;

(19) Provide that the Stock Issuance
Plan, if proposed as part of a Reorga-
nization Plan, may be amended or ter-
minated in the same manner as the Re-
organization Plan. Otherwise, the
Stock Issuance Plan shall provide that
it may be substantively amended by
the board of directors of the issuing as-
sociation as a result of comments from
regulatory authorities or otherwise

prior to approval of the Plan by the
OTS, and at any time thereafter with
the concurrence of the OTS; and that
the Stock Issuance Plan may be termi-
nated by the board of directors at any
time prior to approval of the Plan by
the OTS, and at any time thereafter
with the concurrence of the OTS;

(20) Provide that, unless an extension
is granted by the OTS, the Stock
Issuance Plan shall be terminated if
not completed within 90 days of:

(i) The date of such approval; or
(ii) For stock issuances subject to the

offering circular requirements of part
563g of this chapter, the date on which
the offering circular was declared effec-
tive by the OTS; and

(21) Provide that the association may
make scheduled discretionary con-
tributions to a tax-qualified employee
stock benefit plan provided such con-
tributions do not cause the association
to fail to meet any of its regulatory
capital requirements.

(b) Optional provisions. A Stock
Issuance Plan may:

(1) Provide that, in the event the pro-
posed stock issuance is part of a Reor-
ganization Plan, the stock offering
may be commenced concurrently with
or at any time after the mailing to the
members of the reorganizing associa-
tion and any acquiree association of
any proxy statement(s) authorized for
use by the OTS. The offering may be
closed before the required membership
vote(s), provided the offer and sale of
the stock shall be conditioned upon the
approval of the Reorganization Plan
and Stock Issuance Plan by the mem-
bers of the reorganizing association
and any acquiree association;

(2) Provide that any insignificant res-
idue of stock of the association not
sold in the offering may be sold in such
other manner as provided in the Stock
Issuance Plan, with the OTS’s ap-
proval;

(3) Provide that the association may
issue and sell, in lieu of shares of its
stock, units of securities consisting of
stock and long-term warrants or other
equity securities, in which event any
reference in the provisions of this sec-
tion and in § 575.7 of this part to stock
shall apply to such units of equity se-
curities unless the context otherwise
requires; or
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(4) Provide that the association may
reserve shares representing up to ten
percent of the proposed offering for
issuance in connection with an em-
ployee stock benefit plan.

§ 575.9 Charters and bylaws for mutual
holding companies and their sav-
ings association subsidiaries.

(a) Charters and bylaws for mutual
holding companies—(1) Charters. The
charter of a mutual holding company
shall be in the form set forth in this
paragraph (a)(1) and may include any
of the additional provisions permitted
pursuant to paragraph (a)(2) of this sec-
tion.

CHARTER

Section 1: Corporate title. The name of the
mutual holding company is lll(the ‘‘Mu-
tual Company’’).

Section 2: Duration. The duration of the Mu-
tual Company is perpetual.

Section 3: Purpose and powers. The purpose
of the Mutual Company is to pursue any or
all of the lawful objectives of a federal mu-
tual savings and loan holding company char-
tered under section 10(o) of the Home Own-
ers’ Loan Act, 12 U.S.C. 1467a(o), and to exer-
cise all of the express, implied, and inciden-
tal powers conferred thereby and all acts
amendatory thereof and supplemental there-
to, subject to the Constitution and the laws
of the United States as they are now in ef-
fect, or as they may hereafter be amended,
and subject to all lawful and applicable
rules, regulations, and orders of the Office of
Thrift Supervision (‘‘OTS’’).

Section 4: Capital. The Mutual Company
shall have no capital stock.

Section 5: Members. [The content of this sec-
tion 5 shall be identical to the content of the
parallel section in the charter of the reor-
ganizing association, with the following ex-
ceptions: (A) Any provisions conferring
membership rights upon borrowers of the re-
organizing association shall be eliminated
and replaced with provisions grandfathering
those rights in accordance with 12 CFR 575.5;
and (B) appropriate changes shall be made to
indicate that membership rights in the mu-
tual holding company derive from deposit
accounts in and, to the extent of any grand-
father provisions, borrowings from the re-
sulting association. Set forth below is an ex-
ample of how section 5 should appear in the
charter of a mutual holding company formed
by a reorganizing association whose charter
conforms to the model charter prescribed for
federal mutual savings associations for cal-
endar year 1989. Additional changes to this
section 5 may be required whenever a mutual
holding company reorganization involves an
acquiree association, or a mutual holding

company makes a post-reorganization acqui-
sition of a mutual savings association, so as
to preserve the membership rights of the
members of the acquired association consist-
ent with 12 CFR 575.5.]

All holders of the savings, demand, or
other authorized accounts of
llllll [insert the name of the resulting
association] (the ‘‘Association’’) are mem-
bers of the Mutual Company. With respect to
all questions requiring action by the mem-
bers of the Mutual Company, each holder of
an account in the Association shall be per-
mitted to cast one vote for each $100, or frac-
tion thereof, of the withdrawal value of the
member’s account. In addition, borrowers
from the Association as of llllll [insert
the date of the reorganization or any earlier
date as of which new borrowings ceased to
result in membership rights] shall be enti-
tled to one vote for the period of time during
which such borrowings are in existence. [The
foregoing sentence should be included only if
the charter of the reorganizing association
confers voting rights on any borrowers.] No
member, however, shall cast more than one
thousand votes. All accounts shall be non-
assessable.

Section 6. Directors. The Mutual Company
shall be under the direction of a board of di-
rectors. The authorized number of directors
shall not be fewer than five nor more than
fifteen, as fixed in the Mutual Company’s by-
laws, except that the number of directors
may be decreased to a number less than five
or increased to a number greater than fifteen
with the prior approval of the Director of the
Office or his or her delegate.

Section 7: Capital, surplus, and distribution of
earnings. [The content of this section 7 shall
be identical to the content of the parallel
section in the charter of the reorganizing as-
sociation, except for changes made to indi-
cate that distribution rights in the mutual
holding company derive from deposit ac-
counts in the resulting association, any
changes required to provide that the Direc-
tor of the OTS shall be the approving author-
ity in instances where the charter requires
regulatory approval of distributions, and any
other changes necessary to accommodate the
mutual holding company format. Set forth
below is an example of how section 7 should
appear in the charter of a mutual holding
company formed by a reorganizing associa-
tion whose charter conforms to the model
charter prescribed for federal mutual savings
associations for calendar year 1989. Addi-
tional changes to this section 7 may be re-
quired whenever a mutual holding company
reorganization involves an acquiree associa-
tion, or a mutual holding company makes a
post-reorganization acquisition of a mutual
savings association, so as to preserve the
membership rights of the members of the ac-
quired association consistent with 12 CFR
575.5.]
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The Mutual Company shall distribute net
earnings to account holders of the Associa-
tion on such basis and in accordance with
such terms and conditions as may from time
to time be authorized by the Director of the
OTS, provided that the Mutual Company
may establish minimum account balance re-
quirements for account holders to be eligible
for distributions of earnings.

All holders of accounts of the Association
shall be entitled to equal distribution of the
assets of the Mutual Company, pro rata to
the value of their accounts in the Associa-
tion, in the event of voluntary or involun-
tary liquidation, dissolution, or winding up
of the Mutual Company.

Section 8. Amendment. Adoption of any
preapproved charter amendment shall be ef-
fective after such preapproved amendment
has been approved by the members at a legal
meeting. Any other amendment, addition,
change, or repeal of this charter must be ap-
proved by the Office prior to approval by the
members at a legal meeting and shall be ef-
fective upon filing with the Office in accord-
ance with regulatory procedures.

Attest: ———————————————————
Secretary of the Association

By: —————————————————————
President or Chief Executive Officer of

the Association

Attest: ———————————————————
Secretary of the Office of Thrift Super-

vision

By: —————————————————————
Director of the Office of Thrift Super-

vision

Effective Date: ———————————————

(2) Charter amendments. The rules and
regulations set forth in § 544.2 of this
chapter regarding charter amendments
and reissuances of charters (including
delegations and filing instructions)
shall be applicable to mutual holding
companies to the same extent as if mu-
tual holding companies were Federal
mutual savings associations, except
that, with respect to the pre-approved
charter amendments set forth in § 544.2
of this chapter, §§ 544.2(b)(1) and (b)(3)
of this chapter shall not apply to mu-
tual holding companies, and mutual
holding companies changing their cor-
porate title pursuant to § 544.2(b)(2) of
this chapter shall be required to com-
ply with § 575.9(a)(3) of this part as well
as § 543.1(b) of this chapter.

(3) Corporate title. The corporate title
of each mutual holding company shall
include the term ‘‘mutual’’ or the ab-
breviation ‘‘M.H.C.’’

(4) Bylaws. The rules and regulations
set forth in § 544.5 of this chapter re-
garding bylaws (including their con-
tent, any amendments thereto, delega-
tions, and filing instructions) shall be
applicable to mutual holding compa-
nies to the same extent as if mutual
holding companies were federal mutual
savings associations. The model bylaws
for Federal mutual savings associa-
tions set forth in the OTS Applications
Processing Handbook shall also serve
as the model bylaws for mutual holding
companies, except that the term ‘‘asso-
ciation’’ each time it appears therein
shall be replaced with the term ‘‘Mu-
tual Company’’; section 11(e) (extend-
ing leniency to borrowing members)
and section 11(f) (rejection of applica-
tions for accounts or membership)
shall be removed and the remaining
paragraphs of section 12 redesignated
accordingly.

(5) Availability of charter and bylaws.
A mutual holding company shall make
available to its members at all times in
the offices of each subsidiary savings
association from which the mutual
holding company draws members a
true copy of its charter and bylaws, in-
cluding any amendments, and shall de-
liver such a copy to any member upon
request. Mutual holding companies
shall also be subject to the provisions
of § 544.8 of this chapter.

(b) Charters and bylaws of subsidiary
savings associations of mutual holding
companies. Except as specified other-
wise by the OTS in any notice of intent
not to disapprove a mutual holding
company reorganization or in any reg-
ulation or order, each subsidiary sav-
ings association of a mutual holding
company shall be subject to the same
rules and regulations regarding char-
ters and bylaws as are applicable to
stock savings associations that are
chartered by the OTS, 12 CFR part 552,
or by the appropriate state chartering
authority, as the case may be, provided
that the charter of each resulting asso-
ciation, each acquiree association, and
each mutual savings association that is
acquired by a mutual holding company
shall contain the provision set forth
below:

In any situation in which the priority of the
accounts of the association is in controversy,
all such accounts shall, to the extent of their
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withdrawable value, be debts of the associa-
tion having at least as high a priority as the
claims of general creditors of the association
not having priority (other than any priority
arising or resulting from consensual subordi-
nation) over other general creditors of the
association.

(c) Approval of charters and bylaws of
mutual holding companies and their sav-
ings association subsidiaries in connection
with Reorganization Plans—(1) Issuance
by the OTS of a notice of intent not to
disapprove a reorganization pursuant
to § 575.3(b) of this part, or failure by
the OTS to disapprove such a reorga-
nization within the time prescribed in
§ 575.3(b) of this part, shall be deemed
to constitute:

(i) Approval pursuant to § 575.3(d) of
this part and this section for the reor-
ganizing association to amend its char-
ter and bylaws in their entirety to read
in the form of the mutual holding com-
pany charter and bylaws proposed in
the Reorganization Notice (as modified
by any conditions imposed by the OTS
in its notice of intent not to disapprove
or paragraph (c)(2) of this section and
subject to paragraph (c)(5) of this sec-
tion);

(ii) If the Reorganization Plan pro-
vides that the resulting association is
to be federally chartered, approval pur-
suant to 12 U.S.C. 1464 (a) and (e) and
§§ 552.2–1 and 552.2–2 of this chapter of
the organization of the resulting asso-
ciation and the proposed charter and
bylaws of such association (as modified
by any conditions imposed by the OTS
in its notice of intent not to disapprove
or by paragraph (c)(2) of this section
and subject to paragraph (c)(5) of this
section); and

(iii) If the Reorganization Plan pro-
vides that the acquiree association is
to be federally chartered, approval pur-
suant to § 552.4 of this chapter of the
amendment of the existing charter of
the acquiree association in its entirety
to read in the form of the proposed
charter and bylaws of such association
(as modified by any conditions imposed
by the OTS in its notice of intent not
to disapprove or paragraph (c)(2) of this
section and subject to paragraph (c)(5)
of this section).

(2) In the event the charter and by-
laws of a mutual holding company and
of any federally-chartered resulting as-
sociation or acquiree association are

approved pursuant to paragraph (c)(1)
of this section due to failure of the
OTS to disapprove a Reorganization
Notice within the time prescribed in
§ 575.3(b) of this part, such approval
shall be subject to the condition that
such charter(s) and bylaws shall con-
form in every particular to the model
charter(s) and bylaws for mutual hold-
ing companies and/or federal stock sav-
ings associations, as the case may be,
as set forth in the OTS’s regulations.

(3) Promptly after approval of the
amendment of the charter of a reor-
ganizing association to read in the
form of a mutual holding company
charter pursuant to paragraph (c)(1) of
this section, the OTS shall issue an ex-
ecuted copy of such charter to the reor-
ganizing association. Such charter
shall not become effective until con-
summation of the Reorganization Plan,
at which point in time it shall replace
and nullify the charter of the reor-
ganizing association. The charter of
the reorganizing association shall be
surrendered to the OTS within five
days after consummation of the Reor-
ganization Plan. If the Reorganization
Plan is terminated for any reason, the
charter of the mutual holding company
shall become immediately null and
void and shall be returned to the OTS
within five days.

(4) Promptly after approval of any
federal charter for a resulting associa-
tion pursuant to paragraph (c)(1) of
this section or approval of the amend-
ment of any federal charter of an
acquiree association pursuant to para-
graph (c)(1) of this section, the OTS
shall issue an executed copy of such
charter(s) to the reorganizing associa-
tion and/or the acquiree association, as
the case may be.

(i) Prior to consummation of the Re-
organization Plan, the resulting asso-
ciation (whether chartered under fed-
eral or state law) shall constitute an
interim savings association subsidiary
of the reorganizing association and
shall not accept any deposits or engage
in any other business activities except
for those activities necessary to con-
summate the Reorganization Plan. If
the Reorganization Plan is terminated
for any reason, the charter of the re-
sulting association shall immediately
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become null and void and, if the result-
ing association is federally chartered,
the charter shall be returned to the
OTS within five days.

(ii) Any amended charter issued to an
acquiree association (whether by the
OTS or the appropriate state author-
ity) shall not become effective until
consummation of the Reorganization
Plan, at which point in time it shall re-
place and nullify the prior charter of
the acquiree association. The prior
charter of any federally-chartered
acquiree association shall be surren-
dered to the OTS within five days after
consummation of the Reorganization
Plan. If the Reorganization Plan is ter-
minated for any reason, the amended
charter of the acquiree association
shall become immediately null and
void and, if the acquiree association is
federally chartered, the amended char-
ter shall be returned to the OTS within
five days.

(5) Approval of the amendment of the
charter and bylaws of the reorganizing
association to read in the form of the
charter and bylaws of a mutual holding
company and of any acquiree associa-
tion to read in the form of a stock as-
sociation and approval of the organiza-
tion of any resulting association and of
its charter and bylaws pursuant to
paragraph (c)(1) of this section shall be
subject to any conditions subsequent
that the OTS may impose in connec-
tion therewith or with its notice of in-
tent not to disapprove the reorganiza-
tion.

[58 FR 44114, Aug. 19, 1993, as amended at 61
FR 64021, Dec. 3, 1996; 62 FR 66264, Dec. 18,
1997]

§ 575.10 Acquisition and disposition of
savings associations, savings and
loan holding companies, and other
corporations by mutual holding
companies.

(a) Acquisitions—(1) Stock savings asso-
ciations. A mutual holding company
may acquire control of a savings asso-
ciation that is in the stock form, pro-
vided the necessary approvals are ob-
tained from the OTS, including (with-
out limitation) approval pursuant to
part 574 of this chapter and, if the ac-
quisition involves a merger or transfer
of assets or liabilities, approval pursu-

ant to §§ 552.13, 563.22, and part 546 of
this chapter, as appropriate.

(2) Mutual savings associations. A mu-
tual holding company may acquire a
savings association in the mutual form
by merger of such association into any
subsidiary savings association of such
holding company from which the hold-
ing company draws members or into an
interim savings association subsidiary
of the mutual holding company, pro-
vided:

(i) The proposed acquisition is ap-
proved by a majority of the board of di-
rectors of the mutual association;

(ii) The proposed acquisition is sub-
mitted to the mutual association’s
members pursuant to a proxy state-
ment authorized for use by the OTS
and such acquisition is approved by a
majority of the total votes of the asso-
ciation’s members eligible to be cast at
a meeting held at the call of the asso-
ciation’s directors in accordance with
the procedures prescribed by the asso-
ciation’s charter and bylaws;

(iii) The necessary approvals are ob-
tained from the OTS, including (with-
out limitation) approval pursuant to
part 574 of this chapter and §§ 552.13,
563.22, and part 546 of this chapter, as
appropriate, and any approvals re-
quired to form an interim association,
to amend the charter and bylaws of the
association being acquired, and/or to
amend the charter and bylaws of the
mutual holding company consistent
with 575.6(a) of this part; and

(iv) The approval of the members of
the mutual holding company is ob-
tained, if the OTS advises the mutual
holding company in writing that such
approval will be required.

(3) Mutual holding companies. A mu-
tual holding company may acquire con-
trol of another mutual holding com-
pany by merging with or into such
company, provided the necessary ap-
provals are obtained from the OTS, in-
cluding (without limitation) approval
pursuant to part 574 of this chapter.
The approval of the members of the
mutual holding companies shall also be
obtained if the OTS advises the mutual
holding companies in writing that such
approval will be required.

(4) Stock holding companies. A mutual
holding company may acquire control
of a savings and loan holding company
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in the stock form, provided the nec-
essary approvals are obtained from the
OTS, including (without limitation)
approval pursuant to part 574 of this
chapter. The acquired holding company
may be held as a subsidiary of the mu-
tual holding company or merged into
the mutual holding company.

(5) Non-controlling acquisitions of sav-
ings association stock. A mutual holding
company may acquire non-controlling
amounts of the stock of savings asso-
ciations and savings and loan holding
companies subject to the restrictions
imposed by 12 U.S.C. 1467a(e) and (q)
and §§ 574.8 and 584.4 of this chapter.

(6) Other corporations. A mutual hold-
ing company may acquire control of,
and make non-controlling investments
in the stock of, any corporation other
than a savings association or savings
and loan holding company only if:

(i) (A) Such corporation is engaged
exclusively in activities that are per-
missible for mutual holding companies
pursuant to § 575.11(a) of this part; or

(B) It is lawful for the stock of such
corporation to be purchased by a fed-
eral savings association under § 545.74
of this chapter or by a state savings as-
sociation under the law of any state
where any subsidiary savings associa-
tion of the mutual holding company
has its home office; and

(ii) Such corporation is not con-
trolled, directly or indirectly, by a sav-
ings association subsidiary of the mu-
tual holding company.

(b) Dispositions—(1) A mutual holding
company shall provide written notice
to the OTS at least 30 days prior to the
effective date of any direct or indirect
transfer of any of the stock that it
holds in a resulting association, an
acquiree association, or any subsidiary
savings association that was in the mu-
tual form when acquired by the mutual
holding company, including stock
transferred in connection with a pledge
pursuant to § 575.11(b) of this part or
any transfer of all or a substantial por-
tion of the assets or liabilities of any
such association. Any such disposition
shall comply with the requirements of
this part or with part 563b of this chap-
ter, as appropriate, and with any other
applicable statute or regulation includ-
ing, without limitation, parts 546, 563
and 574 of this chapter.

(2) A mutual holding company may,
subject to applicable laws and regula-
tions, transfer any or all of the stock
or cause or permit the transfer of any
or all of the assets and liabilities of:

(i) Any subsidiary savings associa-
tion that was in the stock form when
acquired, provided such association is
not a resulting association or an
acquiree association;

(ii) Any subsidiary savings and loan
holding company acquired pursuant to
paragraph (a)(4) of this section; or

(iii) Any corporation other than a
savings association or savings and loan
holding company.

(3) A mutual holding company may,
subject to applicable laws and regula-
tions, transfer any stock acquired pur-
suant to paragraph (a)(5) of this sec-
tion.

(4) No transfer authorized by this sec-
tion may be made to any insider of the
mutual holding company, any associ-
ate of an insider of the mutual holding
company, or any tax-qualified or non-
tax-qualified employee stock benefit
plan of the mutual holding company
unless the mutual holding company
provides notice to the OTS at least 30
days prior to the effective date of the
proposed transfer. This notice shall be
in addition to any other application or
notice required under applicable laws
or regulations, including, without limi-
tation, this part and parts 563, 563b, 574
of this chapter.

[58 FR 44114, Aug. 19, 1993, as amended at 60
FR 66720, Dec. 26, 1995]

§ 575.11 Operating restrictions.
(a) Activities restrictions. A mutual

holding company may engage in any
business activity specified in 12 U.S.C.
1467a (c)(2)(A) or (c)(2)(C)–(c)(2)(G). In
addition, the business activities of sub-
sidiaries of mutual holding companies
may include the activities specified in
§ 575.10(a)(6) of this part. A mutual
holding company or its subsidiaries
may engage in the foregoing activities
only upon compliance with the proce-
dures specified in §§ 584.2–1(c) or 584.2–
2(b) of this chapter.

(b) Pledging stock—(1) No mutual
holding company may pledge the stock
of its resulting association, an acquiree
association, or any subsidiary savings
association that was in the mutual
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form when acquired by the mutual
holding company unless the proceeds of
the loan secured by the pledge are in-
fused into the association whose stock
is pledged. Any amount of the stock of
such association may be pledged for
this purpose. Nothing in this paragraph
shall be deemed to prohibit:

(i) The payment of dividends from a
subsidiary savings association to its
mutual holding company parent to the
extent otherwise permissible; or

(ii) A mutual holding company from
pledging the stock of more than one
savings association subsidiary provided
that the stock pledged of each such
subsidiary association is proportionate
to the proceeds of the loan infused into
each subsidiary association.

(2) Within ten days after any pledge
of stock pursuant to paragraph (b)(1) of
this section, a mutual holding com-
pany shall provide written notice to
the OTS regarding the terms of the
transaction (including the amount of
principal and interest, repayment
terms, maturity date, the nature and
amount of collateral, and the terms
governing seizure of the collateral) and
shall include in such notice a certifi-
cation that the proceeds of the loan
have been transferred to the subsidiary
savings association whose stock has
been pledged.

(3) Any mutual holding company that
fails to make any payment on a loan
secured by the pledge of stock pursuant
to paragraph (b)(1) of this section on or
before the date on which such payment
is due shall, on the first day after such
payment is due, provide written notice
of nonpayment to the Regional Direc-
tor.

(c) Restrictions on stock repurchases.
No subsidiary savings association of a
mutual holding company that has any
stockholders other than the associa-
tion’s mutual holding company shall
repurchase any share of stock within
three years of its date of issuance, un-
less the repurchase:

(1) Is part of a general repurchase
made on a pro rata basis pursuant to an
offer approved by the OTS and made to
all stockholders of the association (ex-
cept that the association’s mutual
holding company may be excluded from
the repurchase with the OTS’s ap-
proval);

(2) Is limited to the repurchase of
qualifying shares of a director; or

(3) Is purchased in the open market
by a tax-qualified or non-tax-qualified
employee stock benefit plan of the as-
sociation in an amount reasonable and
appropriate to fund such plan.

(d) Restrictions on waiver of dividends.
No mutual holding company may waive
its right to receive any dividend de-
clared by a subsidiary unless either:

(1) No insider of the mutual holding
company, associate of an insider, or
tax-qualified or non-tax-qualified em-
ployee stock benefit plan of the mutual
holding company holds any share of
stock in the class of stock to which the
waiver would apply; or

(2) The mutual holding company pro-
vides the OTS with written notice of
its intent to waive its right to receive
dividends 30 days prior to the proposed
date of payment of the dividend, and
the OTS does not object. The OTS shall
not object to a notice of intent to
waive dividends if:

(i) The waiver would not be detrimen-
tal to the safe and sound operation of
the savings association; and

(ii) The board of directors of the mu-
tual holding company expressly deter-
mines that waiver of the dividend by
the mutual holding company is consist-
ent with the directors’ fiduciary duties
to the mutual members of such com-
pany. A dividend waiver notice shall
include a copy of the resolution of the
board of directors of the mutual hold-
ing company, in form and substance
satisfactory to the OTS, together with
any supporting materials relied upon
by the board, concluding that the pro-
posed dividend waiver is consistent
with the board’s fiduciary duties to the
mutual members of the mutual holding
company.

(e) Restrictions on issuance of stock to
insiders. A subsidiary of a mutual hold-
ing company that is not a savings asso-
ciation may issue stock to any insider,
associate of an insider or tax-qualified
or non-tax-qualified employee stock
benefit plan of the mutual holding
company or any subsidiary of the mu-
tual holding company, provided that
such persons or plans provide written
notice to the OTS at least 30 days prior
to the stock issuance. Subsidiary sav-
ings associations may issue stock to
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such persons only in accordance with
§ 575.7 of this part.

(f) Restrictions on indemnification. The
provisions of § 545.121 of this chapter
shall apply to mutual holding compa-
nies in the same manner as if they
were federal savings associations.

(g) Restrictions on employment con-
tracts. The provisions of § 563.39 of this
chapter and any policies of the OTS
thereunder shall apply to mutual hold-
ing companies in the same manner as if
they were savings associations.

(h) Applicability of rules governing sav-
ings and loan holding companies. Except
as expressly provided in this part, mu-
tual holding companies shall be subject
to the provisions of 12 U.S.C. 1467a and
3201 et seq. and parts 563e, 574, 583, and
584 of this chapter.

[58 FR 44114, Aug. 19, 1993, as amended at 60
FR 66720, Dec. 26, 1995]

§ 575.12 Conversion or liquidation of
mutual holding companies.

(a) Conversion—(1) Generally. A mu-
tual holding company may convert to
the stock form in accordance with the
rules and regulations set forth in part
563b of this chapter.

(2) Exchange of savings association
stock. Any stock issued pursuant to
§ 575.7 of this part by a subsidiary sav-
ings association of a mutual holding
company to persons other than the par-
ent mutual holding company may be
exchanged for the stock issued by the
mutual holding company in connection
with the conversion of the holding
company to stock form provided that
the holding company and the subsidi-
ary savings association demonstrate to
the satisfaction of the OTS that the
basis for the exchange is fair and rea-
sonable.

(b) Involuntary liquidation—(1) The
OTS may file a petition with the fed-
eral bankruptcy courts requesting the
liquidation of a mutual holding com-
pany pursuant to 12 U.S.C. 1467a(o)(9)
and title 11, United States Code, upon
the occurrence of any of the following
events:

(i) The default of the resulting asso-
ciation, any acquiree association, or
any subsidiary savings association of
the mutual holding company that was
in the mutual form when acquired by
the mutual holding company;

(ii) The default of the mutual holding
company; or

(iii) Foreclosure on any pledge by the
mutual holding company of subsidiary
savings association stock pursuant to
§ 575.11(b) of this part.

(2) Except as provided in paragraph
(b)(3) of this section, the net proceeds
of any liquidation of any mutual hold-
ing company shall be transferred to the
members of the mutual holding com-
pany in accordance with the charter of
the mutual holding company.

(3) If the FDIC incurs a loss as a re-
sult of the default of any savings asso-
ciation subsidiary of a mutual holding
company and that mutual holding com-
pany is liquidated pursuant to para-
graph (b)(1) of this section, the FDIC
shall succeed to the membership inter-
ests of the depositors of such savings
association in the mutual holding com-
pany, to the extent of the FDIC’s loss.

(c) Voluntary liquidation. The provi-
sions of § 546.4 of this chapter shall
apply to mutual holding companies in
the same manner as if they were fed-
eral savings associations.

§ 575.13 Procedural requirements.
(a) Proxies and proxy statements—(1)

Solicitation of proxies. The provisions of
§§ 563b.5 and 563b.6 of this chapter (ex-
clusive of § 563b.6(c)(2)(iii), (d), and (e))
shall apply to all solicitations of prox-
ies by any person in connection with
any membership vote required under
this part. All proxy materials utilized
in connection with such solicitations
shall be authorized for use by the OTS
and shall be in the form and contain
the information specified in § 563b.5(d)
of this chapter and Form PS, 12 CFR
563b.101, to the extent such information
is relevant to the action that members
are being asked to approve, with such
additions, deletions, and other modi-
fications as are necessary or appro-
priate under the disclosure standard
set forth in § 563b.5(g) of this chapter.
Proxies and proxy statements shall be
filed in accordance with § 563b.5(e) of
this chapter and shall be addressed to
the Corporate and Securities Division,
Chief Counsel’s Office, Office of Thrift
Supervision, at the address set forth in
§ 516.1(a) of this chapter. For purposes
of this paragraph (a)(1), the term con-
version as it appears in the provisions
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of part 563b of this chapter cited above
in this paragraph (a)(1) shall be deemed
to refer to the reorganization or the
stock issuance, as appropriate.

(2) Additional proxy disclosure require-
ments. In addition to all disclosure re-
quired by Form PS, all proxies request-
ing accountholder approval of a mutual
holding company reorganization shall
address in detail:

(i) The reasons for the reorganiza-
tion, including the relative advantages
and disadvantages of undertaking the
transaction proposed instead of a
standard conversion;

(ii) Whether management believes
the reorganization is in the best inter-
ests of the association and its
accountholders and the basis of that
belief;

(iii) The fiduciary duties owed to
accountholders by the association’s of-
ficers and directors and why the reor-
ganization is in accord with those du-
ties and is otherwise equitable to the
accountholders and the association;

(iv) Any compensation agreements
that will be entered into by manage-
ment in connection with the reorga-
nization; and

(v) Whether the mutual holding com-
pany intends to waive dividends, the
implications to accountholders, and
the reasons such waivers are consistent
with the fiduciary duties of the direc-
tors of the mutual holding company.

(3) Nonconforming minority stock
issuances. Savings associations propos-
ing non-conforming minority stock
issuances pursuant to § 575.7(d)(6)(ii)(2)
of this part must include in the proxy
materials to accountholders seeking
approval of a proposed reorganization
an additional disclosure statement
that serves as a cover sheet that clear-
ly addresses:

(i) The consequences to
accountholders of voting to approve a
reorganization in which their subscrip-
tion rights are prioritized differently
and potentially eliminated; and

(ii) Any intent by the mutual holding
company to waive dividends, and the
implications to accountholders.

(4) Use of ‘‘running’’ proxies. A mutual
savings association or mutual holding
company may make use of any proxy
conferring general authority to vote on
any and all matters at any meeting of

members, provided that the member
granting such proxy has been furnished
a proxy statement regarding the mat-
ters and the member does not grant a
later-dated proxy to vote at the meet-
ing at which the matter will be consid-
ered or attend such meeting and vote
in person, and further provided that
‘‘running’’ proxies or similar proxies
may not be used to vote for a mutual
holding company reorganization, mu-
tual-to-stock conversion undertaken
either by a mutual savings association
or a mutual holding company or any
other material transaction. Subject to
the limitations set forth in this para-
graph, any proxy conferring on the
board of directors or officers of a mu-
tual savings association general au-
thority to cast a member’s votes on
any and all matters presented to the
members shall be deemed to cover the
member’s votes as a member of the mu-
tual holding company and such author-
ity shall be conferred on the board of
directors or officers of a mutual hold-
ing company.

(b) Applications pursuant this part. Ex-
cept as provided in paragraph (c) of
this section, any application, notice or
certification required to be filed with
the OTS pursuant to this part shall be
filed in accordance with § 516.1 of this
chapter.

(c) Reorganization Notices and stock
issuance applications—(1) Contents. Each
Reorganization Notice submitted to
the OTS pursuant to § 575.3(b) of this
part and each application for approval
of the issuance of stock submitted to
the OTS pursuant to § 575.7(a) of this
part shall be in the form and contain
the information specified by the OTS.

(2) Filing instructions. Any Reorga-
nization Notice submitted pursuant to
§ 575.3(b) of this part shall be filed in
accordance with § 516.1 of this chapter.
Any stock issuance application submit-
ted pursuant to § 575.7(a) of this part
shall be filed in accordance with § 563b.8
of this chapter.

(3) Public notice, agency reports, and
related matters. (i) Sections 563.22(e)(1),
(e)(2), (e)(3), and (e)(4) of this chapter
shall apply to all mutual holding com-
pany reorganizations.

(ii) Public notice published pursuant
to paragraph (c)(3)(i) of this section
shall be published in a manner that is
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conspicuous to the average reader and
shall be made substantially in the form
indicated in this paragraph (c)(3)(ii).
Such notice shall also be prominently
posted in each office of the association
for a period beginning on the date of
the newspaper notice and ending on the
date of the association’s membership
meeting.

ANNOUNCEMENT OF FILING OF NOTICE OF MU-
TUAL SAVINGS AND LOAN HOLDING COMPANY
REORGANIZATION

This is to inform the public that lllll,
located in lllll, filed [intends to file]
application materials with the Office of
Thrift Supervision (the ‘‘OTS’’) on
lllll [insert date] advising the OTS of
its intent to reorganize into the mutual
holding company format pursuant to 12 CFR
part 575 (‘‘Reorganization Notice’’).

This public notice will appear at approxi-
mately one-week intervals over a thirty
[ten] day period beginning lllll [insert
date] and ending lllll [insert date].

Anyone may submit written comments in
favor of or against the proposed reorganiza-
tion and in so doing may submit such infor-
mation as he or she deems relevant. Such
comments and information must be sent to
the Regional Director at the following ad-
dress: llllllllll. Three additional
copies of such comments and information
must also be sent to the Applications Filing
Room, Office of Thrift Supervision, 1700 G
Street, NW., Washington, DC 20552. Such
comments and information must be submit-
ted within thirty [ten] calendar days of the
date on which this public notice was first
published, as indicated in the preceding
paragraph. Up to an additional ten calendar
days may be granted by the Regional Direc-
tor to submit such comments and informa-
tion upon a showing of good cause if a writ-
ten request is received by the Regional Di-
rector within the initial thirty [ten] day pe-
riod specified above. Failure to submit writ-
ten comments on a timely basis objecting to
the Reorganization Notice may preclude the
pursuit of any administrative or judicial
remedies.

You may inspect the non-confidential por-
tion of the Reorganization Notice and non-
confidential portions of all comments and in-
formation filed by the public in response to
the Reorganization Notice by contacting the
Regional Director or the Information Serv-
ices Division, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC 20552. If
you have any questions concerning these
procedures, contact the Regional Director at
(ll) lllll or the Information Services
Division at (202) 906–lll.

(iii) Promptly after publication, the
association shall file copies of each no-

tice and a publisher’s affidavit of publi-
cation in the same manner as specified
in paragraph (c)(2) of this section.

(iv) If any Reorganization Notice in-
cludes an acquiree association, the
publication requirements of this para-
graph (c)(3) shall be fulfilled both by
the reorganizing association and by the
acquiree association and the first para-
graph of the form of notice set forth in
paragraph (c)(3)(ii) of this section shall
be replaced with the following para-
graph:

This is to inform the public that lllll,
located in lllll, and lllll, located
in lllll, filed [intend to file] application
materials with the Office of Thrift Super-
vision (the ‘‘OTS’’) on lllll [insert
date] advising the OTS of their intent to join
together to reorganize into the mutual hold-
ing company format pursuant to 12 CFR part
575 (‘‘Reorganization Notice’’).

(v) Upon receipt of a Reorganization
Notice, the OTS shall notify persons
whose request for announcements
under § 563e.6 of this chapter have been
received in time for such notification.
The OTS may also notify any other
persons who might have an interest in
the proposed reorganization.

(vi) Disclosure of any part of a Reor-
ganization Notice or any comments by
the public thereon shall be made only
in accordance with paragraph (f) of this
section.

(4) Public comment. Comments by the
public shall be submitted only as pro-
vided in this paragraph (c)(4) or as re-
quested by the OTS. Within thirty (or,
if an emergency exists within the
meaning of § 563.22(d)(3) of this chapter,
ten) calendar days of the date of publi-
cation of the first notice required by
paragraph (c)(3) (i) and (ii) of this sec-
tion, or up to forty (or, if an emergency
exists, twenty), calendar days after
such date if within the initial period an
extension is requested in writing for
good cause shown, anyone may file
comments in favor of or against a Re-
organization Notice and in so doing
may submit such information as he or
she deems relevant. Comments re-
ceived after the comment period, ex-
cept as requested by the OTS,
unverified accusations, or materials
pertaining to a Reorganization Notice
or public comment that the commenter
is unwilling to have disclosed to the
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party making such submission shall
not be part of the record and need not
be considered by the OTS. Comments
shall be filed in the manner and in the
locations provided in paragraph
(c)(3)(ii) of this section.

(d) Amendments. Any association or
mutual holding company may amend
any notice or application submitted
pursuant to this part or file additional
information with respect thereto upon
request of the OTS or upon the associa-
tion’s or mutual holding company’s
own initiative.

(e) Time-frames. All Reorganization
Notices and applications filed pursuant
to this part shall be processed in ac-
cordance with § 516.2 of this chapter.
Any related approvals requested in
connection with Reorganization No-
tices or applications for approval of
stock issuances (including, without
limitation, requests for approval to
transfer assets to resulting associa-
tions, to acquire acquiree associations,
and to organize resulting associations
or interim associations, and requests
for approval of charters, bylaws, and
stock forms) shall be processed pursu-
ant to the procedures specified in this
section in conjunction with the Reor-
ganization Notice or stock issuance ap-
plication to which they pertain, rather
than pursuant to any inconsistent pro-
cedures specified elsewhere in this
chapter. The approval standards for all
such related applications, however,
shall remain unchanged. The review by
the OTS of proxy solicitation mate-
rials, including forms of proxy and
proxy statements, and of any other ma-
terials used in connection with the
issuance of stock under § 575.7 of this
part shall not be subject to the applica-
tions processing time-frames set forth
in § 516.2 of this chapter.

(f) Disclosure. The rules governing
disclosure of any notice or application
submitted pursuant to this part, or any
public comment submitted pursuant to
paragraph (c)(4) of this section, shall be
the same as set forth in § 574.6(f) of this
chapter for notices, applications, and
public comments filed under part 574 of
this chapter.

(g) Supervisory cases. The provisions
of paragraphs (c)(3), (c)(4) and (f) of this
section may be waived by the OTS in
connection with transactions approved,

or not disapproved, by the OTS for su-
pervisory reasons.

(h) Appeals. Any party aggrieved by a
final action by the OTS which approves
or disapproves any application or no-
tice pursuant to this part 575 may ob-
tain review of such action only by com-
plying with 12 U.S.C. 1467a(j).

(i) Federal preemption. This part 575
preempts state law with regard to the
creation and regulation of mutual
holding companies.

[58 FR 44114, Aug. 19, 1993, as amended at 59
FR 22735, May 3, 1994; 59 FR 44627, Aug. 30,
1994; 59 FR 61262, Nov. 30, 1994]

PART 583—DEFINITIONS

Sec.
583.1 Acquire.
583.2 Affiliate.
583.3 Bank.
583.4 Bank holding company.
583.5 BIF.
583.6 Company.
583.7 Control.
583.8 Corporation.
583.9 Director.
583.11 Diversified savings and loan holding

company.
583.12 Multiple savings and loan holding

company.
583.13 Office.
583.14 Officer.
583.15 Parent company.
583.16 Person.
583.17 Qualified thrift lender.
583.18 Registrant.
583.19 SAIF.
583.20 Savings and loan holding company.
583.21 Savings association.
583.22 State.
583.23 Subsidiary.
583.24 Uninsured institution.

AUTHORITY: 12 U.S.C. 1462, 1462a, 1463, 1464,
1467a, 1468.

SOURCE: 54 FR 49707, Nov. 30, 1989, unless
otherwise noted.

§ 583.1 Acquire.
The term acquire means to acquire,

directly or indirectly, ownership or
control through an acquisition of
shares, an acquisition of assets or as-
sumption of liabilities, a merger or
consolidation, or any similar trans-
action.

§ 583.2 Affiliate.
The term affiliate of a specified sav-

ings association means any person or
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company which controls, is controlled
by, or is under common control with,
such savings association.

§ 583.3 Bank.
The term bank means any national

bank, state bank, state-chartered sav-
ings bank, cooperative bank, or indus-
trial bank, the deposits of which are in-
sured by the Bank Insurance Fund and
also includes any institution that con-
verted from a savings association char-
ter to a bank charter and whose depos-
its are insured by the Savings Associa-
tion Insurance Fund.

§ 583.4 Bank holding company.
The term bank holding company

means any company which has control
over any bank or over any company
that is or becomes a bank holding com-
pany.

§ 583.5 BIF.
The term BIF means the Bank Insur-

ance Fund, established by the Federal
Deposit Insurance Act (12 U.S.C. 1811 et
seq.).

§ 583.6 Company.
The term company means any cor-

poration, partnership, trust, joint-
stock company, or similar organiza-
tion, but does not include:

(a) The Federal Deposit Insurance
Corporation,

(b) The Resolution Trust Corpora-
tion,

(c) Any Federal Home Loan Bank,
(d) The Office of Thrift Supervision,

or
(e) Any company the majority of the

shares of which is owned by
(1) The United States or any State,
(2) An officer of the United States or

any State in his or her official capac-
ity, or

(3) An instrumentality of the United
States or any State.

§ 583.7 Control.
For purposes of this chapter, a person

shall be deemed to have control of:
(a) A savings association if the per-

son directly or indirectly or acting in
concert with one or more other per-
sons, or through one or more subsidi-
aries, owns, controls, or holds with
power to vote, or holds proxies rep-

resenting, more than 25 percent of the
voting shares of such savings associa-
tion, or controls in any manner the
election of a majority of the directors
of such association;

(b) Any other company if the person
directly or indirectly or acting in con-
cert with one or more other persons, or
through one or more subsidiaries,
owns, controls, or holds with power to
vote, or holds proxies representing,
more than 25 percent of the voting
shares or rights of such other company,
or controls in any manner the election
or appointment of a majority of the di-
rectors or trustees of such other com-
pany, or is a general partner in or has
contributed more than 25 percent of
the capital of such other company;

(c) A trust if the person is a trustee
thereof; or

(d) A savings association or any
other company if the Office deter-
mines, after reasonable notice and op-
portunity for hearing, that such person
directly or indirectly exercises a con-
trolling influence over the manage-
ment or policies of such association or
other company.

§ 583.8 Corporation.

The term Corporation means the Fed-
eral Deposit Insurance Corporation.

§ 583.9 Director.

The term director as used in any doc-
ument specified in part 584 of this
chapter means any director of a cor-
poration or any individual who per-
forms similar functions in respect of
any company, including a trustee
under a trust.

§ 583.11 Diversified savings and loan
holding company.

The term diversified savings and loan
holding company means any savings and
loan holding company whose subsidiary
savings association and related activi-
ties, as specified in 12 U.S.C. 1467a(c)(2),
represented on either an actual or pro
forma basis, less than 50 percent of its
consolidated net worth at the close of
its preceding fiscal year and of its con-
solidated net earnings for such fiscal
year. For purposes of the foregoing,
consolidated net worth and consoli-
dated net earnings shall be determined
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in accordance with generally accepted
accounting principles.

§ 583.12 Multiple savings and loan
holding company.

The term multiple savings and loan
holding company means any savings and
loan holding company which directly
or indirectly controls two or more sav-
ings associations.

§ 583.13 Office.
The term Office means the Office of

Thrift Supervision.

§ 583.14 Officer.
The term officer as used in any docu-

ment specified in part 584 of this chap-
ter means the chairman of the board,
president, vice president, treasurer,
secretary, or comptroller of any com-
pany, or any other person who partici-
pates in its major policy decisions.

§ 583.15 Parent company.
The term parent company means any

company which directly or indirectly
controls any other company or compa-
nies.

§ 583.16 Person.
The term person means an individual

or company.

§ 583.17 Qualified thrift lender.
The term qualified thrift lender means

a financial institution that meets the
appropriate qualified thrift lender test
set forth in 12 U.S.C. 1467a(m).

[54 FR 49707, Nov. 30, 1989, as amended at 60
FR 66870, Dec. 27, 1995]

§ 583.18 Registrant.
The term registrant means a savings

and loan holding company filing a reg-
istration statement with the Office
pursuant to § 584.1 of this chapter.

§ 583.19 SAIF.
The term SAIF means the Savings

Association Insurance Fund, estab-
lished by the Federal Deposit Insur-
ance Act (l2 U.S.C. 1811 et seq.).

§ 583.20 Savings and loan holding com-
pany.

The term savings and loan holding
company means any company that di-

rectly or indirectly controls a savings
association, but does not include:

(a) Any company by virtue of its
ownership or control of voting stock of
a savings association or a savings and
loan holding company acquired in con-
nection with the underwriting of secu-
rities if such stock is held only for such
period of time (not exceeding 120 days
unless extended by the Office) as will
permit the sale thereof on a reasonable
basis; and

(b) Any trust (other than a pension,
profit-sharing, stockholders’, voting or
business trust) which directly or indi-
rectly controls a savings association if
such trust by its terms must terminate
within 25 years or not later than 21
years and 10 months after the death of
individuals living on the effective date
of the trust, and:

(1) Was in existence and was directly
or indirectly in control of a savings as-
sociation on June 26, 1967, or

(2) Is a testamentary trust; and
(c) A bank holding company that is

registered under, and subject to, the
Bank Holding Company Act of 1956, or
any company directly or indirectly
controlled by such company (other
than a savings association).

[54 FR 49707, Nov. 30, 1989, as amended at 61
FR 60185, Nov. 27, 1996]

§ 583.21 Savings association.

The term savings association means a
Federal savings and loan association or
a Federal savings bank chartered under
section 5 of the Home Owners’ Loan
Act, a building and loan, savings and
loan or homestead association or a co-
operative bank (other than a coopera-
tive bank described in 12 U.S.C.
1813(a)(2)) the deposits of which are in-
sured by the Corporation, and any cor-
poration (other than a bank) the depos-
its of which are insured by the Cor-
poration that the Office and the Cor-
poration jointly determine to be oper-
ating in substantially the same manner
as a savings association, and shall in-
clude any savings bank or any coopera-
tive bank which is deemed by the Of-
fice to be a savings association under
12 U.S.C. 1467a(1).
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§ 583.22 State.
The term State includes the District

of Columbia and the Commonwealth of
Puerto Rico.

§ 583.23 Subsidiary.
The term subsidiary means any com-

pany which is owned or controlled di-
rectly or indirectly by a person, and in-
cludes any service corporation owned
in whole or in part by a savings asso-
ciation, or a subsidiary of such service
corporation.

§ 583.24 Uninsured institution.
The term uninsured institution means

any depository institution the deposits
of which are not insured by the Cor-
poration.

PART 584—REGULATED ACTIVITIES

Sec.
584.1 Registration, examination and re-

ports.
584.2 Prohibited activities.
584.2a Exempt savings and loan holding

companies and grandfathered activities.
584.2– l Prescribed services and activities

of savings and loan holding companies.
584.2–2 Permissible bank holding company

activities of savings and loan holding
companies.

584.4 Prohibited acquisitions.
584.9 Prohibited acts.

AUTHORITY: 12 U.S.C. 1462, 1462a, 1463, 1464,
1467a, 1468.

SOURCE: 54 FR 49708, Nov. 30, 1989, unless
otherwise noted.

§ 584.1 Registration, examination and
reports.

(a) Filing of registration statement and
other reports—(1) Filing of registration
statement. Not later than 90 days after
becoming a savings and loan holding
company, each savings and loan hold-
ing company shall register with the
OTS by filing a registration statement
H–(b)10.

(2) Filing of annual/current reports.
Each registered savings and loan hold-
ing company, including subsidiary sav-
ings and loan holding companies, shall
file an annual/current report H–(b)11,
except that such report need not be
filed by a savings and loan holding
company that is a trust (other than a
business trust), secured creditor, or

corporate trustee. The H–(b)11 report
must be filed no later than 90 days
after the close of the fiscal year. Quar-
terly filings must also be submitted on
the H–(b)11 report within 45 days of the
end of each quarter (except for the
fourth quarter of the holding compa-
ny’s fiscal year) and should describe
any material changes from the most
recently filed H–(b)11 report or should
indicate that no such changes have oc-
curred. However, if material changes
have occurred during the fourth quar-
ter with respect to certain items de-
scribed in the form instructions, an H–
(b)11 report for such quarter must be
filed within 45 days of the end of such
quarter.

(3) General. Registration statements
and annual/current reports are to be
filed with the OTS in accordance with
the instructions contained in each
form. In addition, multiple savings and
loan holding companies must file con-
formed copies with any area office that
has supervisory authority over a sub-
sidiary savings association. Copies of
the forms to be used in submitting reg-
istration statements or annual/current
reports may be obtained from any Re-
gional Director, or designee.

(b) Date of registration. The date of
registration of a savings and loan hold-
ing company shall be the date on which
its registration statement is received
by the Regional Director.

(c) Extension of time for registration.
For timely and good cause shown, the
Office may extend the time within
which a savings and loan holding com-
pany shall register.

(d) Release from registration. The Of-
fice may at any time, upon its own mo-
tion or upon application, release a reg-
istered savings and loan holding com-
pany from any registration theretofore
made by such company, if the Office
shall determine that such company no
longer has control of any savings asso-
ciation.

(e) Reports. Each savings and loan
holding company and each subsidiary
thereof, other than a savings associa-
tion, shall file with the OTS such re-
ports as may be required by the OTS.
Such reports shall be made under oath
or otherwise, and shall be in such form
and for such periods, as the OTS may
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prescribe. Each report shall contain in-
formation concerning the operations of
such savings and loan holding company
and its subsidiaries as the OTS may re-
quire.

(f) Books and records. Each savings
and loan holding company shall main-
tain such books and records as may be
prescribed by the Office.

(g) Examinations. Each savings and
loan holding company and each sub-
sidiary thereof shall be subject to such
examinations as the Office may pre-
scribe. The cost of such examinations
(other than examinations of savings as-
sociations) shall be assessed against
and paid by such holding company. Ex-
amination and other reports may be
furnished by the Office to the appro-
priate State supervisory authority.
The Office shall, to the extent deemed
feasible, use for the purposes of this
section reports filed with or examina-
tions made by other Federal agencies
or the appropriate State supervisory
authority.

(h) Appointment of agent. The Office
may require any savings and loan hold-
ing company, or persons connected
therewith if it is not a corporation, to
execute and file a prescribed form of ir-
revocable appointment of agent for
service of process.

[54 FR 49708, Nov. 30, 1989, as amended at 55
FR 13517, Apr. 11, 1990; 57 FR 35458, Aug. 10,
1992; 60 FR 66720, Dec. 26, 1995]

§ 584.2 Prohibited activities.
(a) Evasion of law or regulation. No

savings and loan holding company or
subsidiary thereof which is not a sav-
ings association shall, for or on behalf
of a subsidiary savings association, en-
gage in any activity or render any
services for the purpose or with the ef-
fect of evading any law or regulation
applicable to such savings association.

(b) Unrelated business activity. No sav-
ings and loan holding company or sub-
sidiary thereof that is not a savings as-
sociation shall commence any business
activity at any time, or continue any
business activity after the end of the
two-year period beginning on the date
on which such company received ap-
proval to become a savings and loan
holding company that is subject to the
limitations of this paragraph (b), ex-
cept (in either case) the following:

(1) Furnishing or performing manage-
ment services for a savings association
subsidiary of such company;

(2) Conducting an insurance agency
or an escrow business;

(3) Holding, managing, or liquidating
assets owned by or acquired from a
subsidiary savings association of such
company;

(4) Holding or managing properties
used or occupied by a subsidiary sav-
ings association of such company;

(5) Acting as trustee under deed of
trust;

(6) Any other activity: (i) That the
Board of Governors of the Federal Re-
serve System has permitted for bank
holding companies pursuant to 12 CFR
225.23 or 225.25, unless the Office, by
regulation, prohibits or limits any such
activity for savings and loan holding
companies; or

(ii) Is set forth in § 584.2–1 of this
part, subject to the limitations there-
in; or

(7) In the case of a savings and loan
holding company, purchasing, holding,
or disposing of stock acquired in con-
nection with a qualified stock issuance
if prior approval for the acquisition of
such stock by such savings and loan
holding company is granted by the Of-
fice pursuant to § 574.8 of this chapter.
Notwithstanding the provisions of this
paragraph (b), any savings and loan
holding company that, between March
5, 1987 and August 10, 1987, received ap-
proval pursuant to 12 U.S.C. 1730a(e), as
then in effect, to acquire control of a
savings association shall not continue
any business activity other than those
activities set forth in this paragraph
(b) after August 10, 1987.

(c) Treatment of certain holding compa-
nies. If a director or officer of a savings
and loan holding company, or an indi-
vidual who owns, controls, or holds
with the power to vote (or proxies rep-
resenting) more than 25 percent of the
voting shares of a savings and loan
holding company, directly or indirectly
controls more than one savings asso-
ciation, any savings and loan holding
company controlled by such individual
shall be subject to the activities limi-
tations contained in paragraph (b) of
this section, to the same extent such
limitations apply to multiple savings
and loan holding companies pursuant

VerDate 20<JAN>98 06:50 Jan 30, 1998 Jkt 179041 PO 00000 Frm 00414 Fmt 8010 Sfmt 8010 Y:\SGML\179041.TXT 179041-3



419

Office of Thrift Supervision, Treasury § 584.2a

to §§ 584.2, 584.2a, 584.2–1 and 584.2–2 of
this part.

§ 584.2a Exempt savings and loan hold-
ing companies and grandfathered
activities.

(a) Exempt savings and loan holding
companies. (1) The following savings
and loan holding companies are exempt
from the limitations of § 584.2(b) of this
part:

(i) Any savings and loan holding com-
pany (or subsidiary of such company)
that controls only one savings associa-
tion, if the savings association subsidi-
ary of such company is a qualified
thrift lender as defined in § 583.17 of
this chapter.

(ii) Any savings and loan holding
company (or subsidiary thereof) that
controls more than one savings asso-
ciation if all, or all but one of the sav-
ings association subsidiaries of such
company were acquired pursuant to an
acquisition under section 13(c) or 13(k)
of the Federal Deposit Insurance Act,
or section 408(m) of the National Hous-
ing Act, as in effect immediately prior
to the date of enactment of the Finan-
cial Institutions Reform, Recovery and
Enforcement Act of 1989, and all of the
savings association subsidiaries of such
company are qualified thrift lenders as
defined in § 583.17 of this chapter.

(2) Any savings and loan holding
company whose subsidiary savings as-
sociation(s) fails to qualify as a quali-
fied thrift lender pursuant to 12 U.S.C.
1467a(m) may not commence, or con-
tinue, any service or activity other
than those permitted under § 584.2(b) of
this part, except that, the Office may
allow, for good cause shown, such com-
pany (or subsidiary of such company
which is not a savings association) up
to 3 years to comply with the limita-
tions set forth in § 584.2(b) of this part:
Provided, That effective August 9, 1990,
any company that controls a savings
association that should have become or
ceases to be a qualified thrift lender,
except a savings association that
requalifed as a qualified thrift lender
pursuant to section 10(m)(3)(D) of the
Home Owners’ Loan Act, shall within
one year after the date on which the
savings association fails to qualify as a
qualified thrift lender, register as and
be deemed to be a bank holding com-

pany, subject to all of the provisions of
the Bank Holding Company Act, sec-
tion 8 of the Federal Deposit Insurance
Act, and other statutes applicable to
bank holding companies in the same
manner and to the same extent as if
the company were a bank holding com-
pany and the savings association were
a bank, as those terms are defined in
the Bank Holding Company Act.

(b) Grandfathered activities for certain
savings and loan holding companies. Not-
withstanding § 584.2(b) of this part and
subject to paragraph (c) of this section,
any savings and loan holding company
that received approval prior to March
5, 1987 to acquire control of a savings
association may engage, directly or in-
directly or through any subsidiary
(other than a subsidiary savings asso-
ciation of such ccmpany) in any activ-
ity in which it was lawfully engaged on
March 5, 1987, Provided, That:

(1) The holding company does not,
after August 10, 1987, acquire control of
a bank or an additional savings asso-
ciation, other than a savings associa-
tion acquired pursuant to section 13(c)
or 13(k) of the Federal Deposit Insur-
ance Act, or section 406(f) or 408(m) of
the National Housing Act, as in effect
immediately prior to the date of enact-
ment of the Financial Institutions Re-
form, Recovery and Enforcement Act
of 1989;

(2) Any savings association subsidi-
ary of the holding company continues
to qualify as a domestic building and
loan association under section
7701(a)(19) of the Internal Revenue Code
of 1986 after August 10, 1987;

(3) The holding company does not en-
gage in any business activity other
than those permitted under § 584.2(b) of
this part or in which it was engaged on
March 5, 1987;

(4) Any savings association subsidi-
ary of the holding company does not
increase the number of locations from
which such savings association con-
ducts business after March 5, 1987,
other than an increase due to a trans-
action under section 13(c) or 13(k) of
the Federal Deposit Insurance Act, or
under section 408(m) of the National
Housing Act, as in effect immediately
prior to the date of enactment of the
Financial Institutions Reform, Recov-
ery and Enforcement Act of 1989; and
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(5) Any savings association subsidi-
ary of the holding company does not
permit any overdraft (including an
intra-day overdraft) or incur any such
overdraft in its account at a Federal
Reserve bank, on behalf of an affiliate,
unless such overdraft results from an
inadvertent computer or accounting
error that is beyond the control of both
the savings association subsidiary and
the affiliate.

(c) Termination by the Office of grand-
fathered activities. Notwithstanding the
provisions of paragraph (b) of this sec-
tion, the Office may, after opportunity
for hearing, terminate any activity en-
gaged in under paragraph (b) of this
section upon determination that such
action is necessary:

(1) To prevent conflicts of interest;
(2) To prevent unsafe or unsound

practices; or
(3) To protect the public interest.
(d) Foreign holding company. Any sav-

ings and loan holding company orga-
nized under the laws of a foreign coun-
try as of June l, 1984 (including any
subsidiary thereof that is not a savings
association) that controlled a single
savings association on August 10, 1987,
shall not be subject to the restrictions
set forth in § 584.2(b) of this part with
respect to any activities of such hold-
ing company that are conducted exclu-
sively in a foreign country.

[54 FR 49708, Nov. 30, 1989, as amended at 60
FR 66870, Dec. 27, 1995; 61 FR 60185, Nov. 27,
1996]

§ 584.2–1 Prescribed services and ac-
tivities of savings and loan holding
companies.

(a) General. For the purpose of
§ 584.2(b)(6)(ii) of this part, the activi-
ties set forth in paragraph (b) of this
section are, and were as of March 5,
1987, permissible services and activities
for savings and loan holding companies
or subsidiaries thereof that are neither
savings associations nor service cor-
poration subsidiaries of subsidiary sav-
ings associations. Services and activi-
ties of service corporation subsidiaries
of savings and loan holding company
subsidiary savings associations are pre-
scribed by paragraph (d) of this section.
Notwithstanding and without regard to
any other provision of this section
other than this sentence, a savings and

loan holding company and any subsidi-
ary thereof that is not a savings asso-
ciation, other than a service corpora-
tion, may invest in the types of securi-
ties specified in §§ 545.71 and 566.1 of
this chapter without regard to any lim-
itation therein as to amount or matu-
rity.

(b) Prescribed services and activities.
Subject to the provisions of paragraph
(c) of this section, a savings and loan
holding company subject to restric-
tions on its activities pursuant to
§ 584.2(b) of this part, or a subsidiary
thereof which is neither a savings asso-
ciation nor a service corporation of a
subsidiary savings association, may
furnish or perform the following serv-
ices and engage in the following activi-
ties to the extent that it has legal
power to do so:

(1) Originating, purchasing, selling
and servicing any of the following:

(i) Loans, and participation interests
in loans, on a prudent basis and se-
cured by real estate, including broker-
age and warehousing of such real es-
tate loans, except that such a company
or subsidiary shall not invest in a loan
secured by real estate as to which a
subsidiary savings association of such
company has a security interest;

(ii) Manufactured home chattel paper
(written evidence of both a monetary
obligation and a security interest of
first priority in one or more manufac-
tured homes, and any equipment in-
stalled or to be installed therein), in-
cluding brokerage and warehousing of
such chattel paper;

(iii) Loans, with or without security,
for the altering, repairing, improving,
equipping or furnishing of any residen-
tial real estate;

(iv) Educational loans; and
(v) Consumer loans, as defined in

§ 545.50(b) of this chapter, Provided,
That, no subsidiary savings association
of such holding company or service cor-
poration of such savings association
shall engage directly or indirectly, in
any transaction with any affiliate in-
volving the purchase or sale, in whole
or in part, of any consumer loan.

(2) Subject to the provisions of 12
U.S.C. 1468, furnishing or performing
clerical accounting and internal audit
services primarily for its affiliates;
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(3) Subject to the provisions of 12
U.S.C. 1468, furnishing or performing
the following services primarily for its
affiliates, and for any savings associa-
tion and service corporation subsidiary
thereof, and for other multiple holding
companies and affiliates thereof:

(i) Data processing;
(ii) Credit information, appraisals,

construction loan inspections, and ab-
stracting;

(iii) Development and administration
of personnel benefit programs, includ-
ing life insurance, health insurance,
and pension or retirement plans;

(iv) Research, studies, and surveys;
(v) Purchase of office supplies, fur-

niture and equipment;
(vi) Development and operation of

storage facilities for microfilm or
other duplicate records; and

(vii) Advertising and other services
to procure and retain both savings ac-
counts and loans;

(4) Acquisition of unimproved real es-
tate lots, and acquisition of other un-
improved real estate for the purpose of
prompt development and subdivision,
for:

(i) Construction of improvements,
(ii) Resale to others for such con-

struction, or
(iii) Use as mobile home sites;
(5) Development, subdivision and con-

struction of improvements on real es-
tate acquired pursuant to paragraph
(b)(4) of this section, for sale or rental;

(6) Acquisition of improved real es-
tate and mobile homes to be held for
rental;

(7) Acquisition of improved real es-
tate for remodeling, rehabilitation,
modernization, renovation, or demoli-
tion and rebuilding for sale or for rent-
al;

(8) Maintenance and management of
improved real estate;

(9) Underwriting or reinsuring con-
tract of credit life or credit health and
accident insurance in connection with
extensions of credit by the savings and
loan holding company or any of its sub-
sidiaries, or extensions of credit by any
savings association or service corpora-
tion subsidiary thereof, or any other
savings and loan holding company or
subsidiary thereof;

(10) Preparation of State and Federal
tax returns for accountholders of or

borrowers from (including immediate
family members of such
accountholders or borrowers but not
including an accountholder or borrower
which is a corporation operated for
profit) an affiliated savings associa-
tion;

(11) Purchase and sale of gold coins
minted and issued by the United States
Treasury pursuant to Pub. L. 99–185, 99
Stat. 1177 (1985), and activities reason-
ably incident thereto; and

(12) Any services or activities ap-
proved by order of the former Federal
Savings and Loan Insurance Corpora-
tion prior to March 5, 1987, pursuant to
its authority under section 408(c)(2)(F)
of the National Housing Act, as in ef-
fect at the time.

(c) Procedures for commencing services
or activities. (1) Before a savings and
loan holding company subject to re-
strictions on its activities pursuant to
§ 584.2(b) of this part or a subsidiary
thereof may commence performing or
engaging in a service or activity pre-
scribed by paragraph (b) of this section,
either de novo or by an acquisition of a
going concern, it shall file a notice of
intent to do so in a form prescribed by
the OTS. The activity or service may
be commenced unless, before the close
of the period specified immediately
below, the OTS finds that the activity
or service proposed would not be, under
the circumstances, a proper incident to
the operations of savings associations
or would be detrimental to the inter-
ests of savings account holders. The pe-
riod for review shall be 30 calendar
days after the date of receipt of such
notice, in the case of a de novo entry,
or 60 calendar days, in the case of an
acquisition of a going concern.

(2) The Office may require a savings
and loan holding company or subsidi-
ary thereof which has commenced a
service or activity pursuant to this sec-
tion to modify or terminate, in whole
or in part, such service or activity as
the Office finds necessary in order to
ensure compliance with the provisions
and purposes of this part and of section
10 of the Home Owners’ Loan Act, as
amended, or to prevent evasions there-
of.

(3) Except as may be otherwise pro-
vided in a resolution by or on behalf of
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the Office in a particular case, a serv-
ice or activity commenced pursuant to
this section shall not be altered in any
material respect from that described in
the notice filed under paragraph (c)(1)
of this section, unless before making
such alteration notice of intent to do
so is filed in compliance with the ap-
propriate procedures of said paragraph
(c)(1) of this section.

(d) Service corporation subsidiaries of
savings associations. The Office hereby
approves without application the fur-
nishing or performing of such services
or engaging in such activities as per-
mitted by the Office pursuant to 12
CFR 545.74, as in effect on March 5,
1987, if such service or activity is con-
ducted by a service corporation sub-
sidiary of a subsidiary savings associa-
tion of a savings and loan holding com-
pany and if such service corporation
has legal power to do so.

[54 FR 49708, Nov. 30, 1989, as amended at 55
FR 13518, Apr. 11, 1990; 57 FR 14349, Apr. 20,
1992; 60 FR 66870, Dec. 27, 1995]

§ 584.2–2 Permissible bank holding
company activities of savings and
loan holding companies.

(a) General. For purposes of
§ 584.2(b)(6)(i) of this part, the services
and activities permissible for bank
holding companies pursuant to 12 CFR
225.23 or 225.25 are permissible for sav-
ings and loan holding companies, or
subsidiaries thereof that are neither
savings associations nor service cor-
poration subsidiaries of subsidiary sav-
ings associations: Provided, That no
such savings and loan holding company
or subsidiary thereof shall commence,
either de novo or by an acquisition (in
whole or in part) of a going concern,
any activity described in this para-
graph (a) without the prior approval of
the Office pursuant to paragraph (b) of
this section. Where an activity is with-
in the scope of both § 584.2–1 of this part
and this section, the procedures of
§ 584.2–1 of this part shall govern.

(b) Procedures for applications. Appli-
cations to commence any activity pre-
scribed under paragraph (a) of this sec-
tion shall be filed with the OTS. The
OTS shall act upon such application
pursuant to the guidelines set forth in
§ 516.2 of this chapter.

(c) Factors considered in acting on ap-
plications. In evaluating an application
filed under paragraph (b) of this sec-
tion, the OTS shall consider whether
the performance by the applicant of
the activity can reasonably be expected
to produce benefits to the public (such
as greater convenience, increased com-
petition, or gains in efficiency) that
outweigh possible adverse effects (such
as undue concentration of resources,
decreased or unfair competition, con-
flicts of interest, or unsound financial
practices). This consideration includes
an evaluation of the financial and man-
agerial resources of the applicant, in-
cluding its subsidiaries, and of any
company to be acquired, and the effect
of the proposed transaction on those
resources.

[54 FR 49708, Nov. 30, 1989, as amended at 55
FR 13518, Apr. 11, 1990; 57 FR 14349, Apr. 20,
1992; 60 FR 66720, Dec. 26, 1995]

§ 584.4 Prohibited acquisitions.

No savings and loan holding com-
pany, directly or indirectly, or through
one or more subsidiaries or through
one or more transactions, shall:

(a) Acquire by purchase or otherwise,
or retain, more than five percent of the
voting stock or shares of a savings as-
sociation not a subsidiary, or of a sav-
ings and loan holding company not a
subsidiary, nor, in the case of a mul-
tiple savings and loan holding company
(other than a multiple savings and loan
holding company described in
§ 584.2a(a)(ii) of this chapter), acquire
or retain more than five percent of the
voting shares of any company not a
subsidiary that is engaged in any busi-
ness activity other than those specified
in § 584.2(b) of this part: Provided, That
this paragraph (a) shall not apply to
voting shares of a savings association
or of a savings and loan holding com-
pany—

(1) Held as a bona fide fiduciary
(whether with or without the sole dis-
cretion to vote such shares);

(2) Held temporarily pursuant to an
underwriting commitment in the nor-
mal course of an underwriting busi-
ness;

(3) Held in an account solely for trad-
ing purposes or over which no control
is held other than control of voting
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rights acquired in the normal course of
a proxy solicitation;

(4) Acquired in securing or collecting
a debt previously contracted in good
faith, for two years after the date of
acquisition or for such additional time
(not exceeding 3 years) as the Office
may permit if, in the Office’s judg-
ment, such an extension would not be
detrimental to the public interest;

(5) Acquired under section
13(k)(1)(A)(i) of the Federal Deposit In-
surance Act (or section 408(m) of the
National Housing Act as in effect im-
mediately prior to the enactment of
the Financial Institutions Reform, Re-
covery and Enforcement Act of 1989);

(6) Held by any insurance companies
as defined in section 2(a)(17) of the In-
vestment Company Act of 1940: Pro-
vided, That all shares held by all insur-
ance company affiliates of such savings
association or savings and loan holding
company may not in the aggregate ex-
ceed five percent of all outstanding
shares or of the voting power of the
savings association or savings and loan
holding company, and such shares are
not acquired or retained with a view to
acquiring, exercising, or transferring
control of the savings association or
savings and loan holding company; and

(7) Shares acquired pursuant to a
qualified stock issuance if such a pur-
chase is approved pursuant to § 574.8 of
this chapter; Provided, That the aggre-
gate amount of shares held under this
paragraph (a), (other than pursuant to
paragraphs (a)(1), (a)(2), (a)(3), (a)(4),
and (a)(6)) may not exceed 15 percent of
all outstanding shares or the voting
power of a savings association or sav-
ings and loan holding company.

(b) Acquire control of an uninsured
institution or retain, for more than one
year after the date any savings associa-
tion subsidiary becomes uninsured,
control of such association.

§ 584.9 Prohibited acts.
(a) Control of mutual savings associa-

tion. No savings and loan holding com-
pany or any subsidiary thereof, or any
director, officer, or employee of a sav-
ings and loan holding company or sub-
sidiary thereof, or person owning, con-
trolling, or holding with power to vote,
or holding proxies representing, more
than 25 percent of the voting shares of

such holding company or subsidiary,
may hold, solicit, or exercise any prox-
ies in respect of any voting rights in a
mutual savings association.

(b) Management interlocks. No director
or officer of a savings and loan holding
company, or any person owning, con-
trolling, or holding with power to vote,
or holding proxies representing more
than 25 percent of the voting shares of
such holding company may acquire
control of any savings association not
a subsidiary of such savings and loan
holding company, unless such acquisi-
tion is approved by the Office pursuant
to § 574.3(a) of this chapter.

(c) Convicted persons. No individual
who has been convicted of any criminal
offense involving dishonesty or breach
of trust may serve or act as a director,
officer, or trustee of, or become a part-
ner in, any savings and loan holding
company, except with the prior written
approval of the Office.

(d) Applications for approval. Applica-
tions for an approval under paragraph
(c) of this section shall contain a full
statement of the reasons in support
thereof. Such applications shall be
filed with the OTS.

[54 FR 49708, Nov. 30, 1989, as amended at 57
FR 14349, Apr. 20, 1992]

PART 590—PREEMPTION OF STATE
USURY LAWS

Sec.
590.1 Authority, purpose, and scope.
590.2 Definitions.
590.3 Operation.
590.4 Consumer protection rules for feder-

ally-related loans, mortgages, credit
sales and advances secured by first liens
on residential mobile homes.

590.100 Status of Interpretations issued
under Public Law 96–161.

590.101 State criminal usury statutes.

AUTHORITY: 12 U.S.C. 1735f-7a.

SOURCE: 54 FR 49715, Nov. 30, 1989, unless
otherwise noted.

§ 590.1 Authority, purpose, and scope.

(a) Authority. This part contains reg-
ulations issued under section 501 of the
Depository Institutions Deregulation
and Monetary Control Act of 1980, Pub.
L. 96–221, 94 Stat. 161.
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(b) Purpose and scope. The purpose of
this permanent preemption of state in-
terest-rate ceilings applicable to Fed-
erally-related residential mortgage
loans is to ensure that the availability
of such loans is not impeded in states
having restrictive interest limitations.
This part applies to loans, mortages,
credit sales, and advances, secured by
first liens on residential real property,
stock in residential cooperative hous-
ing corporations, or residential manu-
factured homes as defined in § 590.2 of
this part.

§ 590.2 Definitions.
For the purposes of this part, the fol-

lowing definitions apply:
(a) Loans mean any loans, mortgages,

credit sales, or advances.
(b) Federally-related loans include any

loan:
(1) Made by any lender whose depos-

its or accounts are insured by any
agency of the Federal government;

(2) Made by any lender regulated by
any agency of the Federal government;

(3) Made by any lender approved by
the Secretary of Housing and Urban
Development for participation in any
mortgage insurance program under the
National Housing Act;

(4) Made in whole or in part by the
Secretary of Housing and Urban Devel-
opment; insured, guaranteed, supple-
mented, or assisted in any way by the
Secretary or any officer or agency of
the Federal government, or made under
or in connection with a housing or
urban development program adminis-
tered by the Secretary, or a housing or
related program administered by any
other such officer or agency;

(5) Eligible for purchase by the Fed-
eral National Mortgage Association,
the Government National Mortgage As-
sociation, or the Federal Home Loan
Mortgage Corporation, or made by any
financial institution from which the
loan could be purchased by the Federal
Home Loan Mortgage Corporation; or

(6) Made in whole or in part by any
entity which:

(i) Regularly extends, or arranges for
the extension of, credit payable by
agreement in more than four install-
ments or for which the payment of a fi-
nance charge is or may be required;
and

(ii) Makes or invests in residential
real property loans, including loans se-
cured by first liens on residential man-
ufactured homes that aggregate more
than $1,000,000 per year; except that the
latter requirement shall not apply to
such an entity selling residential man-
ufactured homes and providing financ-
ing for such sales through loans or
credit sales secured by first liens on
residential manufactured homes, if the
entity has an arrangement to sell such
loans or credit sales in whole or in
part, or where such loans or credit
sales are sold in whole or in part, to a
lender or other institution otherwise
included in this section.

(c) Loans which are secured by first
liens on real estate means loans on the
security of any instrument (whether a
mortgage, deed of trust, or land con-
tract) which makes the interest in real
estate (whether in fee, or in a leasehold
or subleasehold extending, or renew-
able, automatically or at the option of
the holder or the lender, for a period of
at least 5 years beyond the maturity of
the loan) specific security for the pay-
ment of the obligation secured by the
instrument: Provided, That the instru-
ment is of such a nature that, in the
event of default, the real estate de-
scribed in the instrument could be sub-
jected to the satisfaction of the obliga-
tion with the same priority as a first
mortgage of a first deed of trust in the
jurisdiction where the real estate is lo-
cated.

(d) Loans secured by first liens on stock
in a residential cooperative housing cor-
poration means loans on the security
of:

(1) A first security interest in stock
or a membership certificate issued to a
tenant stockholder or resident member
by a cooperative housing organization;
and

(2) An assignment of the borrower’s
interest in the proprietary lease or oc-
cupancy agreement issued by such or-
ganization.

(e) Loans secured by first liens on resi-
dential manufactured homes means a
loan made pursuant to an agreement
by which the party extending the cred-
it acquires a security interest in the
residential manufactured home which
will have priority over any conflicting
security interest.
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(f) Residential real property means real
estate improved or to be improved by a
structure or structures designed pri-
marily for dwelling, as opposed to com-
mercial use.

(g) Residential manufactured home
shall mean a manufactured home as de-
fined in the National Manufactured
Home Construction and Safety Stand-
ards Act, 42 U.S.C. 5402(6), which is or
will be used as a residence.

(h) State means the several states,
Puerto Rico, the District of Columbia,
Guam, the Trust Territories of the Pa-
cific Islands, the Northern Mariana Is-
lands, and the Virgin Islands, except as
provided in section 501(a)(2)(B) of the
Depository Institutions Deregulation
and Monetary Control Act of 1980, Pub.
L. 96–221, 94 Stat. 161.

§ 590.3 Operation.

(a) The provisions of the constitution
or law of any state expressly limiting
the rate or amount of interest, dis-
count points, finance charges, or other
charges which may be charged, taken,
received, or reserved shall not apply to
any Federally-related loan:

(1) Made after March 31, 1980; and
(2) Secured by a first lien on:
(i) Residential real property;
(ii) Stock in a residential cooperative

housing corporation when the loan is
used to finance the acquisition of such
stock; or

(iii) A residential manufactured
home: Provided, That the loan so se-
cured contains the consumer safe-
guards required by § 590.4 of this part;

(b) The provisions of paragraph (a) of
this section shall apply to loans made
in any state on or before the date (after
April 1, 1980 and prior to April l, 1983)
on which the state adopts a law or cer-
tifies that the voters of such state have
voted in favor of any law, constitu-
tional or otherwise, which states ex-
plicitly and by its terms that such
state does not want the provisions of
paragraph (a) of this section to apply
with respect to loans made in such
state, except that—

(1) The provisions of paragraph (a) of
this section shall apply to any loan
which is made after such date pursuant
to a commitment therefore which was
entered into during the period begin-

ning on April 1, 1980, and ending on the
date the state takes such action;

(2) The provisions of paragraph (a) of
this section shall apply to any rollover
of a loan which loan was made, or com-
mitted to be made, during the period
beginning on April 1, 1980, and ending
on the date the state takes such ac-
tion, if the mortgage document or loan
note provided that the interest rate to
the original borrower could be changed
through the use of such a rollover; and

(3) At any time after the date of
adoption of these regulations, any
state may adopt a provision of law
placing limitations on discount points
or such other charges on any loan de-
scribed in this part.

(c) Nothing in this section preempts
limitation in state laws on prepayment
charges, attorneys’ fees, late charges
or other provisions designed to protect
borrowers.

§ 590.4 Consumer protection rules for
federally-related loans, mortgages,
credit sales and advances secured
by first liens on residential mobile
homes.

(a) Definitions. As used in this sec-
tion:

(1) Prepayment. A ‘‘prepayment’’ oc-
curs upon—

(i) Refinancing or consolidation of
the indebtedness;

(ii) Actual prepayment of the indebt-
edness by the debtor, whether volun-
tarily or following acceleration of the
payment obligation by the creditor; or

(iii) The entry of a judgment for the
indebtedness in favor of the creditor.

(2) Actuarial method. The term actuar-
ial method means the method of allocat-
ing payments made on a debt between
the outstanding balance of the obliga-
tion and the finance charge pursuant
to which a payment is applied first to
the accumulated finance charge and
any remainder is subtracted from, or
any deficiency is added to, the out-
standing balance of the obligation.

(3) Precomputed Finance Charge. The
term precomputed finance charge means
interest or a time/price differential as
computed by the add-on or discount
method. Precomputed finance charges
do not include loan fees, points, find-
er’s fees, or similar charges.
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(4) Creditor. The term creditor means
any entity covered by this part, includ-
ing those which regularly extend or ar-
range for the extension of credit and
assignees that are creditors under sec-
tion 501(a)(1)(C)(v) of the Depository
Institutions Deregulation and Mone-
tary Control Act of 1980.

(b) General. (1) The provisions of the
constitution or the laws of any state
expressly limiting the rate or amount
of interest, discount points, finance
charges, or other charges which may be
charged, taken, received, or reserved
shall not apply to any loan, mortgage,
credit sale, or advance which is secured
by a first lien on a residential mobile
home if a creditor covered by this part
complies with the consumer protection
regulations of this section.

(2) Relation to state law. (i) In making
loans or credit sales subject to this sec-
tion, creditors shall comply with state
and Federal law in accordance with the
following:

(A) State law regulating matters not
covered by this section. When state law
regulating matters not covered by this
section is otherwise applicable to a
loan or credit sale subject to this sec-
tion, creditors shall comply with such
state law provisions.

(B) State law regulating matters covered
by this section. Creditors need comply
only with the provisions of this sec-
tion, unless the Office determines that
an otherwise applicable state law regu-
lating matters covered by this section
provides greater protection to consum-
ers. Such determinations shall be pub-
lished in the FEDERAL REGISTER and
shall operate prospectively.

(ii) Any interested party may peti-
tion the Office for a determination that
state law requirements are more pro-
tective of consumers than the provi-
sions of this section. Petitions shall be
sent to: Secretary to the Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552, and shall in-
clude:

(A) A copy of the state law to be con-
sidered;

(B) Copies of any relevant judicial,
regulatory, or administrative interpre-
tations of the state law; and

(C) An opinion or memorandum from
the state Attorney General or other ap-
propriate state official having primary

enforcement responsibilities for the
subject state law provision, indicating
how the state law to be considered of-
fers greater protection to consumers
than the Office’s regulation.

(c) Refund of precomputed finance
charge. In the event the entire indebt-
edness is prepaid, the unearned portion
of the precomputed finance charge
shall be refunded to the debtor. This
refund shall be in an amount not less
than the amount which would be re-
funded if the unearned precomputed fi-
nance charge were calculated in ac-
cordance with the actuarial method,
except that the debtor shall not be en-
titled to a refund which, is less than
one dollar. The unearned portion of the
precomputed finance charge is, at the
option of the creditor, either:

(1) That portion of the precomputed
finance charge which is allocable to all
unexpired payment periods as origi-
nally scheduled, or if deferred, as de-
ferred. A payment period shall be
deemed unexpired if prepayment is
made within 15 days after the payment
period’s scheduled due date. The un-
earned precomputed finance charge is
the total of that which would have
been earned for each such period had
the loan not been precomputed, by ap-
plying to unpaid balances of principal,
according to the actuarial method, an
annual percentage rate based on those
charges which are considered
precomputed finance charges in this
section, assuming that all payments
were made as originally scheduled, or
as deferred, if deferred. The creditor, at
its option, may round this annual per-
centage rate to the nearest one-quarter
of one percent; or

(2) The total precomputed finance
charge less the earned precomputed fi-
nance charge. The earned precomputed
finance charge shall be determined by
applying an annual percentage rate
based on the total precomputed finance
charge (as that term is defined in this
section), under the actuarial method,
to the unpaid balances for the actual
time those balances were unpaid up to
the date of prepayment. If a late
charge or deferral fee has been col-
lected, it shall be treated as a pay-
ment.
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(d) Prepayment penalties. A debtor
may prepay in full or in part the un-
paid balance of the loan at any time
without penalty. The right to prepay
shall be disclosed in the loan contract
in type larger than that used for the
body of the document.

(e) Balloon payments—(1) Federal sav-
ings associations. Federal savings asso-
ciation creditors may enter into agree-
ments with debtors which provide for
non-amortized and partially-amortized
loans on residential manufactured
homes, and such loans shall be gov-
erned by the provisions of this section
and § 560.220 of this chapter.

(2) Other creditors. All other creditors
may enter into agreements with debt-
ors which provide for non-amortized
and partially-amortized loans on resi-
dential manufactured homes to the ex-
tent authorized by applicable Federal
or state law or regulation.

(f) Late charges. (1) No late charge
may be assessed, imposed, or collected
unless provided for by written contract
between the creditor and debtor.

(2) To the extent that applicable
state law does not provide for a longer
period of time, no late charge may be
collected on an installment which is
paid in full on or before the 15th day
after its scheduled or deferred due date
even though an earlier maturing in-
stallment or a late charge on an earlier
installment may not have been paid in
full. For purposes of assessing late
charges, payments received are deemed
to be applied first to current install-
ments.

(3) A late charge may be imposed
only once on an installment; however,
no such charge may be collected for a
late installment which has been de-
ferred.

(4) To the extent that applicable
state law does not provide for a lower
charge or longer grace period, a late
charge on any installment not paid in
full on or before the 15th day after its
scheduled or deferred due date may not
exceed the lesser of $5.00 or five percent
of the unpaid amount of the install-
ment.

(5) If, at any time after imposition of
a late charge, the lender provides the
borrower with written notice regarding
amounts claimed to be due but unpaid,

the notice shall separately state the
total of all late charges claimed.

(6) Interest after the final scheduled
maturity date may not exceed the
maximum rate otherwise allowable
under State law for such contracts, and
if such interest is charged, no separate
late charge may be made on the final
scheduled installment.

(g) Deferral fees. (1) With respect to
mobile home credit transactions con-
taining precomputed finance charges,
agreements providing for deferral of all
or part of one or more installments
shall be in writing, signed by the par-
ties, and

(i) Provide, to the extent that appli-
cable state law does not provide for a
lower charge, for a charge not exceed-
ing one percent of each installment or
part thereof for each month from the
date when such installment was due to
the date when it is agreed to become
payable and proportionately for a part
of each month, counting each day as 1/
30th of a month;

(ii) Incorporate by reference the
transaction to which the deferral ap-
plied;

(iii) Disclose each installment or part
thereof in the amount to be deferred,
the date or dates originally payable,
and the date or dates agreed to become
payable: and

(iv) Set forth the fact of the deferral
charge, the dollar amount of the
charge for each installment to be de-
ferred, and the total dollar amount to
be paid by the debtor for the privilege
of deferring payment.

(2) No term of a writing executed by
the debtor shall constitute authority
for a creditor unilaterally to grant a
deferral with respect to which a charge
is to be imposed or collected.

(3) The deferral period is that period
of time in which no payment is re-
quired or made by reason of the defer-
ral.

(4) Payments received with respect to
deferred installments shall be deemed
to be applied first to deferred install-
ments.

(5) A charge may not be collected for
the deferral of an installment or any
part thereof if, with respect to that in-
stallment, a refinancing or consolida-
tion agreement is concluded by the
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parties, or a late charge has been im-
posed or collected, unless such late
charge is refunded to the borrower or
credited to the deferral charge.

(h) Notice before repossession, fore-
closure, or acceleration. (1) Except in the
case of abandonment or other extreme
circumstances, no action to repossess
or foreclose, or to accelerate payment
of the entire outstanding balance of
the obligation, may be taken against
the debtor until 30 days after the credi-
tor sends the debtor a notice of default
in the form set forth in paragraph
(h)(2) of this section. Such notice shall
be sent by registered or certified mail
with return receipt requested. In the
case of default on payments, the sum
stated in the notice may only include
payments in default and applicable late
or deferral charges. If the debtor cures
the default within 30 days of the post-
mark of the notice and subsequently
defaults a second time, the creditor
shall again give notice as described in
this paragraph (h)(1). The debtor is not
entitled to notice of default more than
twice in any one-year period.

(2) The notice in the following form
shall state the nature of the default,
the action the debtor must take to
cure the default, the creditor’s in-
tended actions upon failure of the debt-
or to cure the default, and the debtor’s
right to redeem under state law.

To:
Date: , 19

NOTICE OF DEFAULT AND RIGHT TO CURE
DEFAULT

Name, address, and telephone number of
creditor

Account number, if any
Brief identification of credit transaction
You are now in default on this credit

transaction. You have a right to correct
this default within 30 days from the post-
marked date of this notice.

If you correct the default, you may con-
tinue with the contract as though you
did not default. Your default consists of:

DESCRIBE DEFAULT ALLEGED

Cure of default: Within 30 days from the
postmarked date of this notice, you may
cure your default by (describe the acts
necessary for cure, including, if applica-
ble, the amount of payment required, in-
cluding itemized delinquency or deferral
charges).

Creditor’s rights: If you do not correct
your default in the time allowed, we may

exercise our rights against you under the
law by (describe action creditor intends
to take).

If you have any questions, write (the credi-
tor) at the above address or call (credi-
tor’s designated employee) at (telephone
number) between the hours of and
on (state days of week).

If this default was caused by your failure
to make a payment or payments, and
you want to pay by mail, please send a
check or money order; do not send cash.

[54 FR 49715, Nov. 30, 1989, as amended at 61
FR 50984, Sept. 30, 1996]

§ 590.100 Status of Interpretations
issued under Public Law 96–161.

The Office continues to adhere to the
views expressed in the formal Interpre-
tations issued under the authority of
section 105(c) of Pub. L. 96–161, 93 Stat.
1233 (l979). These interpretations, which
relate to the temporary preemption of
state interest ceilings contained in
Pub. L. 96–161, may be found at 45 FR
2840 (Jan. 15, 1980); 45 FR 6165 (Jan. 25,
1980); 45 FR 8000 (Feb. 6, 1980); 45 FR
15921 (Mar. 12, 1980).

§ 590.101 State criminal usury statutes.
(a) Section 501 provides that ‘‘the

provisions of the constitution or laws
of any state expressly limiting the rate
or amount of interest, discount points,
finance charges, or other charges shall
not apply to any’’ federally-related
loan secured by a first lien on residen-
tial real property, a residential manu-
factured home, or all the stock allo-
cated to a dwelling unit in a residential
housing cooperative. 12 U.S.C. 1735f–7
note (Supp. IV 1980). The question has
arisen as to whether the federal statute
preempts a state law which deems it a
criminal offense to charge interest at a
rate in excess of that specified in the
state law.

(b) In the Office’s view, section 501
preempts all state laws which expressly
limit the rate or amount of interest
chargeable on a federally-related resi-
dential first mortgage. It does not mat-
ter whether the statute in question im-
poses criminal or civil sanctions; sec-
tion 501, by its terms, preempts ‘‘any’’
state law which imposes a ceiling on
interest rates. The wording of the fed-
eral statute clearly expresses an intent
to displace all direct state law re-
straints on interest. Any state law that
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conflicts with this Congressional pur-
pose must yield.

PART 591—PREEMPTION OF STATE
DUE-ON-SALE LAWS

Sec.
591.1 Authority, purpose, and scope.
591.2 Definitions.
591.3 Loans originated by Federal savings

associations.
591.4 Loans originated by lenders other

than Federal savings associations.
591.5 Limitations on exercise of due-on-sale

clauses.
591.6 Interpretations.

AUTHORITY: Sec. 5, 48 Stat. 132, as amended
(12 U.S.C. 1464); sec. 341, 96 Stat. 1505, as
amended (12 U.S.C. 1701j–3).

SOURCE: 54 FR 49718, Nov. 30, 1989, unless
otherwise noted.

§ 591.1 Authority, purpose, and scope.

(a) Authority. This part contains reg-
ulations issued under section 5 of the
Home Owners’ Loan Act of 1933, as
amended, and under section 341 of the
Garn-St Germain Depository Institu-
tions Act of 1982, Pub. L. 97–320, 96
Stat. 1469, 1505–1507.

(b) Purpose and scope. The purpose of
this permanent preemption of state
prohibitions on the exercise of due-on-
sale clauses by all lenders, whether
federally- or state-chartered, is to reaf-
firm the authority of Federal savings
associations to enforce due-on-sale
clauses, and to confer on other lenders
generally comparable authority with
respect to the exercise of such clauses.
This part applies to all real property
loans, and all lenders making such
loans, as those terms are defined in
§ 591.2 of this part.

§ 591.2 Definitions.

For the purposes of this part, the fol-
lowing definitions apply:

(a) Assumed includes transfers of real
property subject to a real property
loan by assumptions, installment land
sales contracts, wraparound loans, con-
tracts for deed, transfers subject to the
mortgage or similar lien, and other
like transfers.‘‘Completed credit appli-
cation’’ has the same meaning as com-
pleted application for credit as pro-
vided in § 202.2(f) of this title.

(b) Due-on-sale clause means a con-
tract provision which authorizes the
lender, at its option, to declare imme-
diately due and payable sums secured
by the lender’s security instrument
upon a sale of transfer of all or any
part of the real property securing the
loan without the lender’s prior written
consent. For purposes of this defini-
tion, a sale or transfer means the con-
veyance of real property of any right,
title or interest therein, whether legal
or equitable, whether voluntary or in-
voluntary, by outright sale, deed, in-
stallment sale contract, land contract,
contract for deed, leasehold interest
with a term greater than three years,
lease-option contract or any other
method of conveyance of real property
interests.

(c) Federal savings association has the
same meaning as provided in § 541.11 of
this chapter.

(d) Federal credit union means a credit
union chartered under the Federal
Credit Union Act.

(e) Home has the same meaning as
provided in § 541.14 of this chapter.

(f) Savings association has the same
meaning as provided in § 561.43 of this
chapter.

(g) Lender means a person or govern-
ment agency making a real property
loan, including without limitation, in-
dividuals, Federal savings associations,
state-chartered savings associations,
national banks, state-chartered banks
and state-chartered mutual savings
banks, Federal credit unions, state-
chartered credit unions, mortgage
banks, insurance companies and fi-
nance companies which make real
property loans, manufactured-home re-
tailers who extend credit, agencies of
the Federal government, any lender ap-
proved by the Secretary of Housing and
Urban Development for participation
in any mortgage insurance program
under the National Housing Act, and
any assignee or transferee, in whole or
part, of any such persons or agencies.

(h) Loan secured by a lien on real prop-
erty means a loan on the security of
any instrument (whether a mortgage,
deed or trust, or land contract) which
makes the interest in real property
(whether in fee, or in a leasehold or
subleasehold) specific security for the

VerDate 20<JAN>98 06:50 Jan 30, 1998 Jkt 179041 PO 00000 Frm 00425 Fmt 8010 Sfmt 8010 Y:\SGML\179041.TXT 179041-3



430

12 CFR Ch. V (1–1–98 Edition) § 591.3

payment of the obligation secured by
the instrument.

(i) Loan secured by a lien on stock in a
residential cooperative housing corpora-
tion means a loan on the security of:

(1) A security interest in stock or a
membership certificate issued to a ten-
ant stockholder or resident member by
a cooperative housing organization;
and

(2) An assignment of the borrower’s
interest in the proprietary lease or oc-
cupancy agreement issued by such or-
ganization.

(j) Loan secured by a lien on a residen-
tial manufactured home, whether real or
personal property, means a loan made
pursuant to an agreement by which the
party extending the credit acquires a
security interest in the residential
manufactured home.

(k) Loan originated by a Federal sav-
ings association or other lender means
any loan for which the lender makes
the first advance of credit thereunder,
Provided, That such lender then held a
beneficial interest in the loan, whether
as to the whole loan or a portion there-
of, and whether or not the loan is later
held by or transferred to another lend-
er.

(l) Real property loan means any loan,
mortgage, advance or credit sale se-
cured by a lien on real property, the
stock or membership certificate allo-
cated to a dwelling unit in a coopera-
tive housing corporation, or a residen-
tial manufactured home, whether real
or personal property.

(m) Residential manufactured home has
the same meaning as provided in
§ 590.2(g) of this chapter.

(n) Reverse mortgage means an instru-
ment providing periodic payments to
homeowners based on accumulated eq-
uity, whether the payments are made
directly by the lender, through pur-
chase of an annuity through an insur-
ance company or in any other manner.
The loan may be due either upon a spe-
cific date or when a specified event oc-
curs, such as the sale of the property or
death of the borrower.

(o) State means the several states,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pa-
cific Islands, the Northern Mariana Is-
lands, the Virgin Islands, and Amer-
ican Samoa.

(p)(1) A window-period loan means a
real property loan, not originated by a
Federal savings association, which was
made or assumed during a window-pe-
riod created by state law and subject to
that law, which loan was recorded, at
the time of origination or assumption,
before October 15, 1982, or within 60
days thereafter (December 14, 1982).

(2) The window-period begins on: (i)
The date a state adopted a law (by
means of a constitutional provision or
statute) prohibiting the unrestricted
exercise of due-on-sale clauses upon
outright transfers of property securing
loans subject to the state law creating
the window-period, or the effective
date of a constitutional or statutory
provision so adopted, whichever is
later; or

(ii) The date on which the highest
court of the state rendered a decision
prohibiting such unrestricted exercise
(or if the highest court has not so de-
cided, the date on which the next high-
est appellate court rendered a decision
resulting in a final judgment which ap-
plies statewide), and ends on the ear-
lier of the date such state law prohibi-
tion terminated under state law or Oc-
tober 15, 1982.

(3) Categories of state law which cre-
ate window-periods by prohibiting the
unrestricted exercise of due-on-sale
clauses upon outright transfers of prop-
erty securing loans subject to such
state law restrictions include laws or
judicial decisions which permit the
lender to exercise its option under a
due-on-sale clause only where:

(i) The lender’s security interest or
the likelihood of repayment is im-
paired; or

(ii) The lender is required to accept
an assumption of the existing loan
without an interest-rate change or
with an interest-rate change below the
market interest rate currently being
offered by the lender on similar loans
secured by similar property at the time
of the transfer.

§ 591.3 Loans originated by Federal
savings associations.

(a) With regard to any real property
loan originated or to be originated by a
Federal savings association, as a mat-
ter of contract between it and the bor-
rower, a Federal savings association
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continues to have the power to include
a due-on-sale clause in its loan instru-
ment.

(b) Except as otherwise provided in
§ 591.5 of this part with respect to any
such loan made on the security of a
home occupied or to be occupied by the
borrower, exercise by any lender of a
due-on-sale clause in a loan originated
by a Federal savings association shall
be exclusively governed by the terms of
the loan contract, and all rights and
remedies of the lender and borrower
shall at all times be fixed and governed
by that contract.

§ 591.4 Loans originated by lenders
other than Federal savings associa-
tions.

(a) With regard to any real property
loan originated by a lender other than
a Federal savings association, as a
matter of contract between it and the
borrower, the lender has the power to
include a due on sale clause in its loan
instrument.

(b) Except as otherwise provided in
paragraph (c) of this section and § 591.5
of this part, the exercise of due-on-sale
clauses in loans originated by lenders
other than Federal savings associa-
tions shall be governed exclusively by
the terms of the loan contract, and all
rights and remedies of the lender and
the borrower shall be fixed and gov-
erned by that contract.

(c)(1) In the case of a window-period
loan, the provisions of paragraph (b) of
this section shall apply only in the
case of a sale or transfer of the prop-
erty subject to the real property loan
and only if such sale or transfer occurs
on or after October 15, 1985: Provided,
That:

(i) With respect to real property
loans originated in a state by lenders
other than national banks, Federal
savings associations, and Federal cred-
it unions, a state may otherwise regu-
late such contracts by state law en-
acted prior to October 16, 1985, in which
case paragraph (b) of this section shall
apply only if such state law so pro-
vides; and

(ii) With respect to real property
loans originated by national banks and
Federal credit unions, the Comptroller
of the Currency or the National Credit
Union Administration Board, respec-

tively, may otherwise regulate such
contracts by regulations promulgated
prior to October 16, 1985, in which case
paragraph (b) of this section shall
apply only if such regulation so pro-
vides.

(2) A lender may not exercise its op-
tions pursuant to a due-on-sale clause
contained in a window-period loan in
the case of a sale or transfer of prop-
erty securing such loan where the sale
or transfer occurred prior to October
15, 1982.

(d)(1) Prior to the sale or transfer of
property securing a window-period loan
subject to the provisions of paragraph
(c) of this section.

(i) Any lender in the business of mak-
ing real property loans may require
any successor or transferee of the bor-
rower to supply credit information cus-
tomarily required by the lender in con-
nection with credit applications, to
complete its customary credit applica-
tion, and to meet customary credit
standards applied by such lender, at
the date of sale or transfer, to the lend-
er’s similar loans secured by similar
property.

(ii) Any lender not in the business of
making loans may require any succes-
sor or transferee of the borrower to
meet credit standards customarily ap-
plied by other similarly situated lend-
ers or sellers in the geographic market
within which the transaction occurs,
for similar loans secured by similar
property, prior to the lender’s consent
to the transfer.

(2) The lender may exercise a due-on-
sale clause in a window-period loan if:

(i) The successor or transferee of the
borrower fails to meet the lender’s
credit standards as set forth in para-
graphs (b)(1)(i) and (b)(1)(ii) of this sec-
tion; or

(ii) Upon transfer of the security
property and not later than fifteen
days after written request by the lend-
er, the successor or transferee of the
borrower fails to provide information
requested by the lender pursuant to
paragraph (d)(1)(i) or (d)(1)(ii) of this
section, to determine whether such
successor or transferee of the borrower
meets the lender’s customary credit
standards.

(3) The lender shall, within thirty
days of receipt of a completed credit
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application and any other related in-
formation provided by the successor or
transferee of the borrower, determine
whether such successor or transferee
meets the customary credit standards
of the lender and provide written no-
tice to the successor or transferee of
its decision, and the reasons in the
event of a disapproval. Failure of the
lender to provide such notice shall pre-
clude the lender from exercise of its
due-on-sale clause upon the sale or
transfer of the property securing the
loan.

(4) The lender’s right to exercise a
due-on-sale clause pursuant to this
paragraph (d)(4) is in addition to any
other rights afforded the lender by
state law regulating window-period
loans with regard to the exercise of
due-on-sale clauses and loan assump-
tions.

§ 591.5 Limitation on exercise of due-
on-sale clauses.

(a) General. Except as provided in
§ 591.4 (c) and (d)(4) of this part, due-on-
sale practices of Federal savings asso-
ciations and other lenders shall be gov-
erned exclusively by the Office’s regu-
lations, in preemption of and without
regard to any limitations imposed by
state law on either their inclusion or
exercise including, without limitation,
state law prohibitions against re-
straints on alienation, prohibitions
against penalties and forfeitures, equi-
table restrictions and state law dealing
with equitable transfers.

(b) Specific limitations. With respect to
any loan on the security of a home oc-
cupied or to be occupied by the bor-
rower,

(1) A lender shall not (except with re-
gard to a reverse mortgage) exercise its
option pursuant to a due-on-sale clause
upon:

(i) The creation of a lien or other en-
cumbrance subordinate to the lender’s
security instrument which does not re-
late to a transfer of rights of occu-
pancy in the property: Provided, That
such lien or encumbrance is not cre-
ated pursuant to a contract for deed;

(ii) The creation of a purchase-money
security interest for household appli-
ances;

(iii) A transfer by devise, descent, or
operation of law on the death of a joint
tenant or tenant by the entirety;

(iv) The granting of a leasehold inter-
est which has a term of three years or
less and which does not contain an op-
tion to purchase (that is, either a lease
of more than three years or a lease
with an option to purchase will allow
the exercise of a due-on-sale clause);

(v) A transfer, in which the trans-
feree is a person who occupies or will
occupy the property, which is:

(A) A transfer to a relative resulting
from the death of the borrower;

(B) A transfer where the spouse or
child(ren) becomes an owner of the
property; or

(C) A transfer resulting from a decree
of dissolution of marriage, legal sepa-
ration agreement, or from an inciden-
tal property settlement agreement by
which the spouse becomes an owner of
the property; or

(vi) A transfer into an inter vivos
trust in which the borrower is and re-
mains the beneficiary and occupant of
the property, unless, as a condition
precedent to such transfer, the bor-
rower refuses to provide the lender
with reasonable means acceptable to
the lender by which the lender will be
assured of timely notice of any subse-
quent transfer of the beneficial interest
or change in occupancy.

(2) A lender shall not impose a pre-
payment penalty or equivalent fee
when the lender or party acting on be-
half of the lender

(i) Declares by written notice that
the loan is due pursuant to a due-on-
sale clause or

(ii) Commences a judicial or non-
judicial foreclosure proceeding to en-
force a due-on-sale clause or to seek
payment in full as a result of invoking
such clause.

(3) A lender shall not impose a pre-
payment penalty or equivalent fee
when the lender or party acting on be-
half of the lender fails to approve with-
in 30 days the completed credit applica-
tion of a qualified transferee of the se-
curity property to assume the loan in
accordance with the terms of the loan,
and thereafter the borrower transfers
the security property to such trans-
feree and prepays the loan in full with-
in 120 days after receipt by the lender
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of the completed credit application.
For purposes of this paragraph (b)(3), a
qualified transferee is a person who
qualifies for the loan under the lender’s
applicable underwriting standards and
who occupies or will occupy the secu-
rity property.

(4) A lender waives its option to exer-
cise a due-on-sale clause as to a spe-
cific transfer if, before the transfer, the
lender and the existing borrower’s pro-
spective successor in interest agree in
writing that the successor in interest
will be obligated under the terms of the
loan and that interest on sums secured
by the lender’s security interest will be
payable at a rate the lender shall re-
quest. Upon such agreement and result-
ant waiver, a lender shall release the
existing borrower from all obligations
under the loan instruments, and the
lender is deemed to have made a new
loan to the existing borrower’s succes-
sor in interest. The waiver and release
apply to all loans secured by homes oc-
cupied by borrowers made by a Federal
savings association after July 31, 1976,
and to all loans secured by homes occu-
pied by borrowers made by other lend-

ers after the effective date of this regu-
lation.

(5) Nothing in paragraph (b)(1) of this
section shall be construed to restrict a
lender’s right to enforce a due-on-sale
clause upon the subsequent occurrence
of any event which disqualifies a trans-
fer for a previously-applicable excep-
tion under that paragraph (b)(1).

(c) Policy considerations. Paragraph
(b) of this section does not prohibit a
lender from requiring, as a condition to
an assumption, continued maintenance
of mortgage insurance by the existing
borrower’s successor in interest,
whether by endorsement of the existing
policy or by entrance into a new con-
tract of insurance.

§ 591.6 Interpretations.
The Office periodically will publish

Interpretations under section 341 of the
Garn-St Germain Depository Institu-
tions Act of 1982, Pub. L. 97–320, 96
Stat. 1469, 1505–1507, in the FEDERAL
REGISTER in response to written re-
quests sent to the Secretary, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552.
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