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need not be sworn, unless specifically
requested by a party or the presiding
officer(s). The presiding officer(s) may
ask questions of any witness.

(3) The presiding officer(s) may order
that the hearing be continued for a rea-
sonable period (normally five business
days) following completion of oral tes-
timony or argument to allow addi-
tional written submissions to the hear-
ing record.

(e) Standard for review. A Respondent
shall bear the burden of demonstrating
that his or her continued employment
by or service with the savings associa-
tion would materially strengthen the
savings association’s ability:

(1) To become adequately capitalized,
to the extent that the directive was
issued as a result of the savings asso-
ciation’s capital level or failure to sub-
mit or implement a capital restoration
plan; and

(2) To correct the unsafe or unsound
condition or unsafe or unsound prac-
tice, to the extent that the directive
was issued as a result of classification
of the savings association based on su-
pervisory criteria other than capital,
pursuant to section 38(g) of the FDI
Act.

(f) Recommendation of presiding offi-
cers. Within 20 calendar days following
the date the hearing and the record on
the proceeding are closed, the presiding
officer(s) shall make a recommenda-
tion to the OTS concerning the Re-
spondent’s request for reinstatement
with the savings association.

(g) Time for decision. Not later than 60
calendar days after the date the record
is closed or the date of the response in
a case where no hearing has been re-
quested, the OTS shall grant or deny
the request for reinstatement and no-
tify the Respondent of the OTS’s deci-
sion. If the OTS denies the request for
reinstatement, the OTS shall set forth
in the notification the reasons for the
OTS’s action.

[57 FR 44903, Sept. 29, 1992, as amended at 60
FR 66719, Dec. 26, 1995]

§ 565.10 Enforcement of directives.
(a) Judicial remedies. Whenever a sav-

ings association or company that con-
trols a savings association fails to com-
ply with a directive issued under sec-
tion 38, the OTS may seek enforcement

of the directive in the appropriate
United States district court pursuant
to section 8(i)(1) of the FDI Act.

(b) Administrative remedies—(1) Failure
to comply with directive. Pursuant to
section 8(i)(2)(A) of the FDI Act, the
OTS may assess a civil money penalty
against any savings association or
company that controls a savings asso-
ciation that violates or otherwise fails
to comply with any final directive
issued under section 38 and against any
institution-affiliated party who par-
ticipates in such violation or non-
compliance.

(2) Failure to implement capital restora-
tion plan. The failure of a savings asso-
ciation to implement a capital restora-
tion plan required under section 38, or
this part, or the failure of a company
having control of a savings association
to fulfill a guarantee of a capital res-
toration plan made pursuant to section
38(e)(2) of the FDI Act shall subject the
savings association or company to the
assessment of civil money penalties
pursuant to section 8(i)(2)(A) of the
FDI Act.

(c) Other enforcement action. In addi-
tion to the actions described in para-
graphs (a) and (b) of this section, the
OTS may seek enforcement of the pro-
visions of section 38 or this part
through any other judicial or adminis-
trative proceeding authorized by law.
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§ 566.1 Definitions.

(a) Cash. The term cash means cash
on hand and unpledged demand ac-
counts in a Federal Home Loan Bank,
an insured bank, a savings association,
the Bank for Savings and Loan Asso-
ciations (Chicago, Illinois), or the Sav-
ings Banks Trust Company (New York,
New York), but not gold in any form.
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(b) Insured financial institution. The
term insured financial institution means
a commercial or savings bank or sav-
ings association whose deposits are in-
sured by the Federal Deposit Insurance
Corporation and which is not under the
control of any supervisory authority.

(c) Liquidity base. The term liquidity
base means savings association’s net
withdrawable accounts plus the savings
association’s short-term borrowings.

(d) Net withdrawable accounts. The
term net withdrawable accounts means
withdrawable accounts less the unpaid
balance of loans secured by such ac-
counts. In computing net withdrawable
accounts, a savings association may, at
its option, exclude withdrawable ac-
counts maturing in more than one
year. Tax and loan accounts, note ac-
counts, accounts to the extent that se-
curity has been given upon them pursu-
ant to any applicable regulations, U.S.
Treasury General Accounts, and U.S.
Time Deposit Accounts are not
withdrawable accounts.

(e) Short-term borrowings. The term
short-term borrowings means any por-
tion of the principal amount thereof,
payable on demand or in one year or
less, but not including tax and loan ac-
counts, note accounts, U.S. Treasury
General Accounts, or U.S. Treasury
Time Deposit Open Accounts.

(f) Obligations of the United States. The
term obligations of the United States
means evidences of indebtedness issued
by the United States, or issued by an
agency or instrumentality thereof and
fully guaranteed as to principal and in-
terest by the United States.

(g) Liquid assets. The term liquid as-
sets means the total of cash, accrued
interest on unpledged assets which
qualify as liquid assets under this sec-
tion or would so qualify except for
their maturities, and the book value of
the following unpledged assets (includ-
ing such assets held subject to repur-
chase agreement), as long as principal
and interest on such assets are not in
default and a savings association’s in-
vestments in such assets do not exceed
any applicable limitations on such in-
vestments by the savings association:

(1) Time deposits in a Federal Home
Loan Bank, the Bank for Savings and
Loan Associations, Chicago, Illinois, or

the Savings Banks Trust Company,
New York, New York;

(2) Except as the Office may other-
wise direct in a specific case, obliga-
tions of the United States;

(3) Obligations issued or fully guaran-
teed as to principal and interest by:

(i) A Federal Home Loan Bank(s);
(ii) The Federal National Mortgage

Association;
(iii) The Government National Mort-

gage Association;
(iv) A Bank(s) for Cooperatives, in-

cluding the National Bank for Coopera-
tives or the United Bank for Coopera-
tives;

(v) A Farm Credit Bank(s);
(vi) The Tennessee Valley Authority;
(vii) The Export-Import Bank of the

United States;
(viii) The Commodity Credit Corpora-

tion;
(ix) The Federal Financing Bank;
(x) The Student Loan Marketing As-

sociation;
(xi) The Federal Home Loan Mort-

gage Corporation; or
(xii) The National Credit Union Ad-

ministration;
(4) Savings accounts of an insured fi-

nancial institution, including loans of
unsecured day(s) funds to an insured fi-
nancial institution (i.e., Federal funds
or similar unsecured loans), if:

(i) Except for loans of unsecured
day(s) funds, such accounts are:

(A) Negotiable and will mature in one
year or less;

(B) Not negotiable and will mature in
90 days or less; or

(C) Not withdrawable without notice
and the notice periods do not exceed 90
days;

(ii) Loans of unsecured day(s) funds
will mature in 6 months or less; and

(iii) The priority of claims of a lender
of unsecured day(s) funds is not subor-
dinate to claims of depositors in the
borrower thereof;

(5) Bankers’ acceptances of an in-
sured financial institution if:

(i) The total of all such acceptances
of the same financial institution held
by the same savings association does
not exceed one-fourth of l percent of
total deposits of such financial institu-
tion (as shown by its last published
statement of condition preceding the
date of acceptance);

VerDate 20<JAN>98 11:35 Feb 25, 1998 Jkt 179041 PO 00000 Frm 00320 Fmt 8010 Sfmt 8010 Y:\SGML\179041.TXT 179041-3



325

Office of Thrift Supervision, Treasury § 566.1

(ii) Such acceptances will mature in 9
months or less;

(6) Obligations of or obligations
issued by (other than gold-related obli-
gations) any state, territory or posses-
sion of the United States or political
subdivision thereof, including any
agency, corporation or instrumentality
of a state, territory, possession or po-
litical subdivision: Provided, That:

(i) Such obligations continue to meet
the requirements of § 560.42 of this
chapter; and

(ii) Such obligations will mature in 2
years or less;

(7) Promissory notes issued to and
made to the order of an insured finan-
cial institution by the Savings Associa-
tion Insurance Fund or the Bank Insur-
ance Fund;

(8) Shares or certificates in any open-
end management investment company
registered with the Securities and Ex-
change Commission under the Invest-
ment Company Act of 1940, while the
portfolio of such company is restricted
by its investment policy, changeable
only by vote of the shareholders, to in-
vestments described in the other provi-
sions of paragraphs (g)(1) through
(g)(7), (g)(9), (g)(12), and (g)(13) of this
section;

(9) Corporate debt obligations and
commercial paper denominated in dol-
lars, Provided, That:

(i) Such corporate debt obligations:
(A) Continue to be rated in one of the

four highest categories by the most re-
cently published rating of such obliga-
tions by a nationally recognized invest-
ment rating service;

(B) Are marketable as defined by
§ 541.7 of this chapter;

(C) Will mature in three years or less;
and

(D) Are not convertible to common
stock;

(ii) Such commercial paper:
(A) Continues to be rated in one of

the two highest categories by the most
recently published rating of such paper
by two nationally recognized invest-
ment rating services, or, if unrated, is
guaranteed by a company having out-
standing paper that is so rated; and

(B) Will mature in 270 days or less;
and

(iii) An amount not in excess of one
percent of such institution’s assets in-

vested in eligible corporate debt obli-
gations or commercial paper of a single
issuer shall be counted as a liquid
asset;

(10) Reserves required to be main-
tained pursuant to title I of the Deposi-
tory Institution Deregulation and Mon-
etary Control Act of 1980 (94 Stat. 132)
and established pursuant to 12 CFR
part 204, whether in the form of:

(i) Vault cash, as defined in 12 CFR
204.2, provided that vault cash shall be
included only once in calculating the
aggregate amount of liquid assets;

(ii) Balances maintained directly
with the Federal Reserve Bank in the
district in which the savings associa-
tion is located; or

(iii) A pass through account as de-
fined in 12 CFR 204.2;

(11) Any obligation that would qual-
ify as a liquid asset under paragraph
(g)(2), (g)(3), (g)(6) or (g)(9) of this sec-
tion but for its maturity: Provided,
That the obligation:

(i) Is hedged, at a value equal to or
exceeding its book value, with a firm
forward commitment (including a com-
mitment represented by a repurchase
agreement) to purchase the obligation
issued by a member of the Association
of Primary Dealers in United States
Government Securities (‘‘Association
member’’) or, an insured financial in-
stitution, as defined in paragraph (b) of
this section, and the commitment must
be fulfilled within a period of time that
does not exceed the maximum matu-
rity necessary for the obligation to
qualify as a liquid asset under para-
graph (g) of this section;

(ii) Is hedged, at a value equal to or
exceeding its book value, with a finan-
cial futures contract under which the
obligation is of deliverable grade and
the delivery date is at or before the
maximum maturity necessary for the
obligation (the deliverable security) to
qualify as a liquid asset under para-
graph (g) of this section;

(iii) Is hedged, at a value equal to or
exceeding its book value, with a long
put option and the time period within
which the option may be exercised does
not exceed the maximum maturity
necessary for the obligation to qualify
as a liquid asset under paragraph
(g)(11)(iii); or
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(iv) Provides that the holder has the
right to redeem the obligation with the
issuer of the obligation at the stated or
par value and that this right may be
exercised within a period of time that
does not exceed the maximum matu-
rity necessary for the obligation to
qualify as a liquid asset under this
paragraph (g)(11)(iv);
Provided further, That the amount of
any obligation qualifying under para-
graphs (g)(11)(i), (g)(11)(ii) or (g)(11)(iii)
of this section that may be counted in
satisfaction of the requirements im-
posed by § 566.2 of this part shall be the
obligation’s book value at the time of
hedging; and Provided finally, That the
board of directors of a savings associa-
tion shall review on at least an annual
basis the financial condition of each in-
sured financial institution, and Asso-
ciation members from which it regu-
larly obtains forward commitments;

(12) Mortgage-related securities as
described in 12 U.S.C. 1465(b)(1)(C)(vi);
and

(13) Mortgage loans on the security of
a first lien on residential real property
as described in 12 U.S.C.
1465(b)(1)(C)(vii).

[54 FR 49646, Nov. 30, 1989, as amended at 61
FR 50984, Sept. 30, 1996; 62 FR 62512, Nov. 24,
1997]

§ 566.2 Requirements.
(a) Safety and soundness requirement.

In addition to meeting the minimum
requirement under paragraph (b) of
this section, each savings association
must maintain sufficient liquidity to
ensure its safe and sound operation.

(b) Minimum statutory liquidity require-
ment. (1) Except as otherwise provided
in paragraph (c) of this section, each
savings association shall maintain an
average daily balance of liquid assets
in each calendar quarter of not less
than 4 percent of:

(i) The amount of its liquidity base
at the end of the preceding calendar
quarter; or

(ii) The average daily balance of its
liquidity base during the preceding
quarter.

(2) The average daily balance of ei-
ther liquid assets or liquidity base in a
quarter is calculated by adding the re-
spective balance as of the close of each
business day in a quarter, and for any

non-business day, as of the close of the
nearest preceding business day, and di-
viding the total by the number of days
in the quarter.

(c) Reduction and suspension of liquid-
ity requirements. The Office may, to the
extent and under conditions it may
prescribe, permit a savings association
to reduce its liquid assets below the
minimum amount required by para-
graph (b) of this section to meet with-
drawals or pay obligations. The Office
may suspend part or all of the liquidity
requirements of paragraph (b) of this
section whenever it determines that
conditions of national emergency or
unusual economic stress exist. Any
such suspension, unless sooner termi-
nated by its terms or by the Office,
shall terminate after 90 days, but the
Office may again suspend part or all of
such requirement at any time.

[62 FR 62513, Nov. 24, 1997]

§ 566.3 [Reserved]

§ 566.4 Records; deficiencies.
Each savings association shall main-

tain records verifying its compliance
with liquidity requirements prescribed
by the OTS, and make them available
to the OTS, or its representative, dur-
ing supervisory examinations and at
other times as the OTS may direct.
The OTS may institute appropriate en-
forcement proceedings for any failure
to comply with the liquidity require-
ments of this part.

[57 FR 14348, Apr. 20, 1992]

§ 566.5 [Reserved]
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